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Recent developments in fisheries law affect lawyers with
clients in the harvesting, processing, and marketing sectors of thc
fishing industry throughout the eastern seaboard.

In the seven years since the Magnuson Fishery Conservation
and Management Act established a framework for comprehensive
fisheries management, the legal needs of the fishing industry have
become increasingly complex. Individuals and associations are
challenging state and federal management decisions. Fishery
cooperatives have expanded their roles to encompass marketing,
management, and vessel services.

In an cra of fiscal restraint, financing new vessels or on-
shore facilitics presents new challenges, At thc same time, thc
dcvclopment of new markets, here and abroad, creates new
opportunitics. Trade missions to other nations are opening doors
for U,S, processors, At<ca joint ventures between U.S. fishermen
and foreign processors have expanded the markets for harvesters.
In all these undertakings, lawyers arc playing an increasingly
itnportant role.

The conference will update participants on current rnanagc-
ment. and enforcement policics for East Coast fisheries as well as
Coast Guard vessel safety and documentation requirements. Thc
program will also explore several areas where fisheries law is
evolving rapidly, in joint ventures, opportunities and competition
with foreign markets, the growth of coopcrativcs and associations,
and financing fisheries development. In addition, traditional
business law issues such as incorporation and antitrust questions
will be discussed from a fisheries perspective.

The MARINE LAW INSTITUTE is a component of thc
University of Maine School of Law and the University of Southern
Maine's Center for Research and Advanced Study. The Institute
carries out research and educational projects on legal issues
affecting ocean and coastal resources. One of its primary areas of
investigation is the interjurisdictional problems associated with
the management of marine resources on the state, federal, and
international levels. The Institute is on the Portland campus of
the University of Southern Maine, one-half mile from the business
district of Portland.

Portland is a city in touch with the sea. The working
waterfront of Portland is home to Maine's largest fishing IIeet,
ferry services to the harbor islands and to Nova Scotia, and pilot
boats that guide large oil tankers into port. The pride of Portland
is its reconstructed Old Port District which boasts specialty shops,
craft cooperatives, and many fine restaurants and cafes,

A newly-opened wing of the Portland Art Museum features
marine artists, many of whom, like Winslow Homer, used the
Maine coast for their inspiration, A fcw minutes' drive from
downtown Portland are the sandy beaches, rocky cliffs and
lighthouses which typify Maine,

8. 30 REG1STRATION

9:00 INTRODUCTION AND WELCOME
9I15 FISHERIES MANAGEMFNT REGULATION

� The federal fishery management process: plans and
procedures of Ihc New England, Mid-Atlantic, aud
South Atlantic Management Councils, Considerations
for litigation under rhcMaguusou Fishery Conservation
aud Mhmagemeut Act, State fiShery regulationS:
procedures in the eastern states and relationship to
Couucii plans; Rcprcscotiog foreign fishing interests

Aijsou Riescr, Director, Mariuc Law Institute, Uni-
versity of Southern Maine, Portland, ME

~hit;, M ' R C ttm.C g-
town, MA  I'oriucriy NOAA Northeast Regional
Couuscil Isg Deputy Director, New EIIgiand 1 ishcrV
Management Council!

David C. Hoover, Chief Couusei for Fishcrics, Common-
wcaith ot Massachusetts, Boston, MA

11:00 FN1'ORCEMENT
� How National Ikytarinc FishcrieS SerVice proscCutCs

violations of federal regulations; Representing your
fisheries client; Special enforcement issues: vessel
seizures aod libelling and warrantless vessel search«s.

C~iQ'C, 1 h R g I C I, Ntyh I
General Counsel, St. Petersburg, FL

Robert M. Rhodes Esq,, Mcsscr, Rhodes & Vickcrs.
Ta!iahasscc, FL  General Counsel to Southeastern
Fisheries Association, Iuc,!

, Esq,, Jimencz and Fustc, Hato Rcy
Puerto Rico

12;00 LUNCH
Speaker:

~RENE,IN,Nt IM I ylh
Service, Office of Industry Services

"The Next Billion  in U.S, Fish Exports!: Fxpaudiug
Foreign Markets aud thc Special Problems of Countcr-
Trade"

1115 FEDFRA1. LICENSING REQUIREMENTS
� Vessel documcrnatiou; Coastwidc trade aod forcigih

vessel requirements, Safety requirements.

Bostoig, MA

1'« kg L it*dl E S.,ll gl d C t,W hl gt,ty.C.
 Formerly Assistant Administrator for Fisheries, NOAA!

Rl h dlh k V lh I yC lt t,N.Ch th
MA

3:00 FISHERIES DEVELOPMENT
� Private ScCtor financing for VeSSelS and Shoreside

taciiitics; Federal I'ioanciai assistaucc programs. Sakou-
staii � Kennedy Act Program and the Fishcncs Devciop-

The Law School is located on thc University of Southern
Maine Portland campus, Iyt mile from Exit 6B, Foresr. Avenue,
off interstate 295, approximateiy 2g/g hours driving time north <
Boston. Portland is served by the Portland Jetport, ah<hut five
miles from campus. Connections between thc Jetport and down-
town Portland can be made by taxi, rental cars and Metro bus.

More detailed transportation inf<>rmation will bc sent to
registrants.
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Single: 45.00 and up
Double 55.00 and up

:30

10: 00
10315

REGISTRATION FORM

East Coast Fisheries Law
ivlarine Resources Consultant

Name Phone

Affiliation
Attorney-at-Law

Address

P City Z1PState

12;00

COURSE MATERIALS

men< I'oundationsi U.S,� Canadian competition or
cooperation: response to the Kirby Task Iporce Report.

Timoth R. McHu h, Hoch, Fkanagan & Soyder

~Ri tlb,Nti IM I pih

P~LII 13 gl & G r
~e<211t.Executive Director, New England Fisheries
Development Foundation, Boston, MA

~R. I hi' II,G « IC I,N E' gil: d I'i h
I!evelopment I'oundation, Boston, MA
Dr, Gu lvlarchesseault Deputy Director, New England
Fishery Management Council, Saugn>s, MA

RECEPTION
DINNER
Speaker:

Congressman ohn B. Breaux Chairman,Sub<o<nmittee
on I'isheries and WildhfeConservationand the Environ-
ment �N V I'I'F. D!

"The Government's Role in Assisting the U,S. I'ishiug
Industry"

ASSOCIATIONS, COOPERATIVES, AND
ANTI � TRUST
� The role of associations; Forming cooperatives; Anti-

trust problems

~R'i'r GPrPG; M .M h i I h
men's Association, Marshfield, MA

Donald E. Graham Esq,, McDermott, Will & Emery,
Washington, D.C.  Formerly General Counsel, National
Farmers Coop!

JOINT VFNTVRES
� Operational considerations

~W1t P M I R «C.,t «I,WA
BREAK
JOFNT VENTURES  Continued!
� Ifinancial and contractual co<>siderations; Government

regulatory aspects: assessments of joint ventures
"capacity" and permitting; Internal waters joint
ventures: state procedures, Doing business with the
Japanese, Prospects for east coast joint ventures.
M ron Nord uist Esq., Duncan, Allen & Mitchell,
Washington, D.C.

David Hoover, Massachusetts Division of Marine
F >she ries

~PIMrt ** EE.,M dt,M G g,Rppl,
Ifalconer, Zu!auf & Hall, Seattle, WA

~WIt P,M I R C
AIGI d P id r S lgr P d,l
St I gt CE

AU DIP.IvCE COlvliMENTS

Detailed outlines and materials compiled by the speakers
vill be provided to each participant.

Call the Marine Law Institute at �07! 780-4474
if you have any questions.

R EGI ST RATION INFORMATION

The registration fee is $100.00 if received before Junc 15,
1983 and $125.00 thercaftcr, Thc fcc includes attendance at
all sessions, course materials, rcfreshmcnt breaks, I'ridav lunch,
and dinner at the Fastland llotel on Friday evening.

If you plan to bring a guest to thc Friday evening dinner,
please add $18.00 to the registration tce,

Return the attached registration form as soon as possible,
or you may register by telephone �07! 7804474. Receipt ul
registration fcc confirms your reservation.

Please niakc your own reservations for overnight accon>nio-
dations as soon as possible. Blocks of rooms have been rcscrved
for conference participants at the Downtown Holiday inn and 1!tc
Eastland llotcl in Portland, as well as at thc Gorham campus of
the University of Southern 1Vlainc, a 25-minutc drive from thc
Law School. In order to qualify for special r<>uni rat<.s, yuu
should make rcscrvations by Junc 9, 1983, and mention thc Fast
Coa.st Fisheries I.aw Confcrcncc in your correspondcnec.

One night's deposit or a credit card number will guarantee
your room reservations.

Registration I'cc: $100 before Junc 15, 1983
5125 ft r >d 15, ]pgl

$ for guest s! for
Friday dinner at Eastland kl<>tcl
 $18.00 per guest!
Total

Check appropriate box Registration fcc enclosed
I.. J Hill my organization

Make check payable to: University <>f Southern Maine
Return this form to. Marine Law Institute

246 Decring Avenue

Portla>id, Maine 04102



601trO au!aM! puaI>od

anuaay Bupaag gyp
auIeItg uaaLI>nog go QIuanIup

3l,flJ IGNI MVl 3NIHVNI



THE FEDERAL FISHERY MANAGEMENT PROCESS: PLANS AND PROCEDURES

OF THE REGIONAL FISHERY MANAGEMENT COUNCILS

Alison Rieser

Marine Law Institute

I. The Magnuson Fishery Conservation and Management Act of 1976  MFCMA!

A. Purpose and Effect of the Original Act

1. Established 197-mile zone contiguous to the territorial
sea subject to exclusive management authority of U.S.

2. Made all foreign fishing within waters adjacent to U.S.
subject to the Act, except for tuna

3. Placed domestic fishing industry under federal management
for the first time

4. Left existing state authority over fisheries within
territorial waters intact, subject to possible preemption
by the Secretary of Commerce

B. The Management Process under the MFCMA

1. The eight regional fishery management councils : their
authority, membership, and role

2. Role of the Secretary of Commerce

3. Role of the Department of State

4. Contents of Fishery Management Plans

a. description of the fishery and specification of
the management unit

b. specification of optimum yield, total allowable level
of foreign fishing, domestic annual harvesting and
processing, and joint venture processing

c. management measures and data reporting requirements

5. National Standards for fishery management

6. Council procedures
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7. Problems in implementation

a. relationship between the Councils and NOAA/NHFS;
length of time required to obtain plan approval
and implementation

b. enforceability of management measures, including
problems with state regulation in territorial waters

c. credibility of management measures and their scientific
basis

II. Najor Amendments to the MFCMA

A. Joint Venture Amendment of 1977  P.L. 95-354!--to provide
for the regulation of foreign fish processing vessels in
the Fishery Conservation Zone  FCZ!

B. American Fisheries Promotion Act of 1980  P.L. 96-561!--
changing the foreign fishing allocation criteria to
encourage foreign countries to open up markets for U.S.
fish products

C. Internal Waters Joint Ventures Amendment of 1982  P.L. 97 � 191!
to provide for state regulation of foreign fish processing
vessels in internal waters of the state  inside the baseline!

D. 1982 Amendments  P.L. 97-453!--changes in the FNP process:

a. automatic approval of plans after 75 days if not
disapproved or returned to the Council

b. emergency power of Secretary to promulgate regulations
even if no plan is in place  allowing up to 90 days of
Secretarial regulation without Council approval and another
90 days with it!; mandatory emergency regulations to be
promulgated if Council votes unanimously to request such
action!

c. requirement that Councils submitted draft proposed regulations
with FNPs to the Secretary

IIl. Overview of East Coast Fishery management Plans

A. New England

1. groundfish  cod, haddock, yellowtail flounder!

2. Atlantic scallops

3 ~ American lobster  proposed!

4. Atlantic sea herring  withdrawn!
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B. Hid-Atlantic

1. surf clam and ocean quahog

2. squid, mackerel, and butterfish

3. bluefish  under development!

C. South Atlantic and Gulf of Mexico

1. stone crab

2. spiny lobster

3. snapper-grouper  proposed!

4. coastal migratory pelagic species

AFPENDICES

"uidelines for Fishery Management Plans, 50 CFR Part 602

Summaries of Major East Coast Fishery Management Plans:

Squid., Mackerel and Butterfish

Spiny Lobster

Coastal Migratory Pelagic Species

Snapper-Grouper

American Lobster

Atlantic Groundfish

Stone Crab

Atlantic Sea Scallop



Amendment 43 to the Atlantic Mackerel S uid and
Butterfish Fisheries, 50 CFR 655; 48 Fed.Reg. 14554, April
1983

Amenament 43 to the Fishery Management plans for the
Atlantic Mackerel, Squid and Butterfish Fisheries merged
the management plans for the three fisheries into a single
management regime, and extended the regulations through
March 31, 1986m The amendment was initially approved on
April 4, 1982 �8 Fed.Reg. 14554!, and an interim
emergency rule, effective from April 1, 1983 through June
29, 1983, was issued simultaneously. The plan applies to
all Atlantic Mackerel, Squid and Butterfish under U.S.
jurisdiction, excluding the Gulf of Mexico and the
Caribbean Sea.

Unaer the regulations implementing the amendment, the
Secretary of Commerce must make an annual determination of
optimum yield  OY!, domestic annual harvest  DAH!,
domestic annual processing  DAP!, total allowable level of
foreign fishing  TALFF!, ano reserve  if any! for each of
the fisheries.

The optimum yield for Lolicco squid may not exceed
44,000 metric tons  mt!; OY for Illex squid may not exceed
30,000 mt. The regulations provide for a Reserve equal to
half of the difference between OY and DAH; the other half
is the initial TALFF. In order to limit foreign fishing
and give domestic harvesters an additional incentive to
increase their catches, the regulations state that the OY
determined annually may be less than the maximum possible
value hy the amount LAB is less than 7,000 mt for Lolicco
or 5,000 mt for Illex.

The annual OY, DAH, DAP, and TALFF determinations for
Atlantic mackerel are based upon the predicted mackerel
spawning stock size. OY is currently set at 30,000 mt.
The amendment prohibits a directed foreign fishery unless
the spawning stock size exceeds 600,000 mt after the
entire predicted U.S. and Canadian harvests are taken. If
the spawning stock size is determined to be less than or
equal to 600,000 mt, the OY equals the sum of the DAH and
TALFF, not to exceed 30,000 mt. The TALFF for mackerel is
incidental catch only, with the actual amount being two
percent of the allocations of silver hake, plus one
percent of the allocations of Lolicco, lllex, and red
hake. If the spawning stock size is predicted to be
greater than 600,000 mt after the predicted U.S. and
Canadian harvests are taken, the OY is the amount which
would result in a spawning stock size of 600,000 mt the
following year  after the predicted Canadian harvest is
taken!. The OY may be adjusted downward, however, to
prevent the total mackerel catch from exceeding the best
estimate of the optimum fishing mortality rate. A minimum



U.S. allocation of 30,000 mt is established by the
regulations, ho~ever, the allocation cannot exceed OY.

The annual OY for butterfish under the regulations is
the amount of fish U.S. fishermen harvest under the
amendment, plus 'TALFF, the total not to exceed 16,000 mt,
the level calculated to be the maximum sustainable yield
 MSY! for the stock. The TALFF is six percent of the
allocatec portion of the ~Loli o TALFF plus one percent of
the allocated portions of flier, silver hake and red hake
TALFF's, plus one percent of the mackerel TALFF if a
directed foreign f ishery is allowed.

The regulations also provide for closure of any
fishery is the U.S. fishermen have harvested 80% of the
allowable domestic harvest, if such closure is necessary
to prevent the allowable domestic harvest from being
exceeded.

proposed American Lobster Regulations, 50 CFR 649; 48
Fed.Reg. 22760, May 20, 1983.

A Fishery Management plan  FNP! for the American
lobster, developed by the New England Fishery Management
Council in consultation with the Mid-Atlantic Fishery
Management Council, is currently undergoing review by
NOAA. Notice of availability was published on April 21,
1983 �8 Fed.Reg. 17120! and proposed implementing
regulations were issued on May 20, 1983 �8 Fed.Reg.
22760!. The regulations govern fishing for the American
lobster within that portion of the Atlantic Ocean over
which the United States exercises fishery management
authority.

Under the proposed regulations, the possession or
landing of lobster with a carapace length of less than 3
3/16 inches is prohibited, and only two claws per tail may
be landed. After January 1, 1986, the landing or
possession of any lobster parts will be prohibited
altogether. The harvesting or females with eggs attached,
or the removal of such eggs, is illegal under the proposed
regulations, and lobster traps must be marked and equipped
with vents to allow the release of sublegal lobsters. In
addition, lobster fishermen must obtain a permit to
legally engage in the fishery; the regulations provide for
permitting directly by the National Marine Fisheries
Service  NMPS!, or through states having co-operative
agreements with NMFS.

The QY of the fishery is that amount of lobster which
can be harvested under the management regulations
specified. The regulations anticipate full utilization of
the resource by domestic harvesters, therefore, the TALFF
equals zero.



Stone Crab Fisher g 50 CFR 654@ 44 Fed.Reg. 53519,
September 14, 1979

The Fishery Management Plan for the Stone Crab Fishery
of the Gulf of Mexico, prepared by the Gulf of Mexico
Fishery Management Council, was approved by NOAA on March
19, 1979 ' Implementing regulations were issued on
September 13, 1979 �4 Fed.Reg. 53519!. The regulations
govern fishing for stone crabs within that portion of the
Gult of Mexico along the west coast of Florida, including
the Florida Keys.

The regulations impose a 2 3/4 inch limit on claw size
 crab claws are generally removed at sea; the stone crab
baaies must then be returned to the water before the
fishing vessel leaves the fishery conservation zone
 FCZ!!. Additional management measures require that the
traps used have a biodegradable panel, impose area
restrictions on fishing, and establish a closed season for
the fishery between May 16 and October 14,

As a result of gear conflicts between stone crab and
shrimp fishermen in the Gulf of Mexico, and consequent
rising tensions, emergency regulations were issued on
April 6, 1983, closing certain areas of the FCZ to stone
crab fishing . �8 Fed.Reg. 14903! .

The OY is defined as all harvestable adult stone crabs
in the management area between October 5 and May 5 that
have a claw size of 7.0 cm or greater. There are no
foreign participants in the stone crab fishery.

Coastal Mi rator pela ic Resources, 50 CFR 642; 48
Fed.Reg. 5270, February 4, 1983

The Fishery Management Plan for the Coastal Migratory
Pelagic Resources  mackerel! was developed jointly by the
Gulf of Mexico and South Atlantic Fishery Management.
Councils. The plan was approved by NOAA on April 1, 1982,
and final implementing regulations were issuea on February
4, 1983. �8 Fed.Reg. 5270! The regulations govern
fishing for coastal migratory pelagic fish by vessels of
the U.S. with the FCZ off the Atlantic coastal states
south of the Virginia-North Carolina border and in the
Gulf of Mexico.

Management measures contained in the regulations
include season and quota restrictions, size restrictions,
and vessel, gear ana equipment limitations. The
regulations establish general quotas for each of the
species managed by the Plan. The king mackerel quotas are
initially broken down by user group  commercial and
recreational!. Both the king mackerel and Spanish
mackerel quotas are suballocated by gear type used. In



addition, the regulations provide for closure of the
fisheries upon harvesting of the specific quotas. In the
case of conflict between hook-and-3.ine and gill net
fishermen, the Secretary is authorized to prohibit use of
gillnet gear within certain areas.

The OY for king mackerel is equal to the best
available estimate of MSY for the species. The OY for
Spanish mackerel is also MSY and for cobia is the
available amount of cobia which meets the size restriction
established by the regulations.

Since the regulations anticipate that domestic
fishermen will harvest the OY of the fishery, the TALPP is
set at zero.

S in Lobster Fisher of, the Gulf of Mexico and the South
At antic, 5 CFR 64 ; 7 Pe .Re@. 29202, Ju y 2, 9 2

The Fishery Management plan for the Spiny Labster
Fishery was prepared jointly by the Gulf of Mexico and
South Atlantic Fishery Management Councils, and was
approved by NOAA on February 2, 1982. A notice of
proposed rulemaking was published an March 12, 1982 �7
Fed.Reg. 10878!, and an emergency interim rule
implementing the closed season portion of the FMP was
published on March 30, 1982 �7 Fed.Reg. 13353!. The rule
was effective for 45 days and was extended for an
additional 45 days on May 16, 1982 �7 Fed.Reg. 21256!.
Final implementing regulations were published on July 2,
1982 �7 Fed.Reg. 29202! . The regulations govern fishing
for the spiny lobster within the FCZ in the Atlantic Ocean
along the coast of the South Atlantic states from the
Virginia-North Carolina border south and through the Gulf
of Mexico.

The regulations establish seasons for the harvesting
of spiny lobster. The harvest of egg-bearing females is
prohibited, as is the removal of eggs from such lobsters.
Lobsters with a carapace length of less than 3 inches, or
with a total length of less than 5 L/2 inches must be
returned immediately to the water unharmed. The
regulations also require that traps have a degradable
panel, and prohibit the use of certain gear and harvesting
methods.

The OY for the fishery is specified to be all lobsters
meeting size restrictions established by the regulations
that can be harvested by commercial and recreational
fishermen given existing technology and prevailing
economic conditions. This definition of the OY would
equal the DAH, therefore the TALFF is calculated to be
zero.



Sna er-Grou er Fisher of the South Atlantic, 50 CPR
646; 48 Fed.Reg. 26843, June 10, l983

A Fishery Management Plan for the Snapper-Grouper
Fishery of the South Atlantic is currently undergoing
revie~ by NOAA; notice of availability of the FMP was
published on May 13, 1983 �8 Fed' Reg. 21607!. Proposed
implementing regulations were published on June 10, 1983
�8 Fed.Reg. 26843!.

The proposed FMP manages the snapper-grouper fishery
throughout the FCZ off the southern Atlantic coastal
states from the Virginia-North Carolina border south to
the boundary line between the Gulf of Mexico and South
Atlantic Fishery Managment Fishery Management Councils.
The FMP covers 69 species of fish, including snapppers,
groupers, porgies, grunts, tilefishes, sea bass, and other
related demersal species.

The regulations establish minimum sizes for several of
the species in order to prevent harvesting of fish before
they reach their optimum harvest size. In addition, the
regulations prohibit the use of certain types of gear
including poisons, explosives, fish traps, and trawls for
the taking of fish in the snapper-grouper fishery.

The OY for each fishery is the yield that results from
the harvest of fish that have reached the minimum size set
by the regulations. Since the expected DAH is equal to
the OY, the TALFF established by the FMP is zero.

Surf Clam and Ocean uaho , 50 CPR 652; 47 Ped.Reg. 4268,
January 29, 1982

The original Fishery Management Plan for the Atlantic
Surf Clam and Ocean Quahog Fisheries, prepared by the
Mid-Atlantic Fishery Management Council, was approved by
NOAA on November 13, 1977 for the period through September
1979. Amendment 41 extended it through December 31, 1979,
and revised reporting requirements to bring them into
compliance with the amended MFCMA. Amendment 42 extended
the plan through 1981. Amendment 43 extends the plan
indefinitely, and revises it. Final regulations
implementing the Amendment were issued on January 29, 1982
�7 Fed.Reg. 4268, effective January 26, 1982!. The
regulations govern fishing for surf clams and ocean
quahogs in the FCZ of the Atlantic Ocean.

Under the regulations for the FMP as amended, separate
catch quotas for each fishery within the Mid-Atlantic and
New England areas must be set annually by the Regional
Director of NMFS. These quotas may be adjusted if the
actual catch for any one quarter fails more than 5,000
bushels short of the specified quota. In such a case, the



shortfall may be added to succeeding quarterly quotas.
guotas for all of the fisheries may be reduced if it
appears that the total catch will exceed the specified
annual quota, and the Regional Director may close any
fishery if it appears that the quota for any time period
will be exceeded. In addition, fishing for surf clams in
the Mid-Atlantic region is restricted to specified days
and hours.

The implementing regulations also provide for closure
in the event of environmental degradation, and prohibit
fishing in certain polluted areas. The regulations impose
a size restriction of 5/14 inches for surf clams  although
a percentage of undersized clams may be legally taken!,
and provide for closure of an area to both ocean quahog
and surf clam fishing if a significant percentage of clams
harvested from the area is undersized.

A moratorium on entry of vessels into the surf clam
fishery has been in effect since 1977. NOAA is currently
considering establishment of a permanent limited entry
program for the fishery; the moratorium has been extended
until review of that proposal is complete.

The regulations prohibit foreign fishing for surf
clams and ocean quahogs.



Atlantic Sea Scallo , 50 CFR 650; 47 Fed.Reg. 35992,
August 18, 1982

The Atlantic Sea Scallop regulations implement the
Atlantic Sea Scallop Fishery Management Plan, developed by
the New England Fishery Management Council in consultation
with the Mid-Atlantic and South Atlantic Fishery
Management councils. The plan was approved on April 26,
1982; final regulations implementing the Plan were issued
April 18, 1982 �7 Fed.Reg. 35992!. The regulations
govern fishing for the Atlantic sea scallop within that.
portion of the Atlantic Ocean over which the U.S.
exercises fishery management authority.

Management measures established by the regulations set
minimum sizes for Atlantic scallops harvested from U.S.
waters in terms of maximum number of meats per pound  for
scallops shucked at sea! or shell height  for scallops
landed in the shell!. Compliance is determined through
random sampling. In addition, the Regional Director of
NMFS must report, at least annually, concerning the status
of the fishery and possible changes in the resource or
industry which might require adjustment of the management
program. Standards may be adjusted within a range of 25
to 40 meats per pound by any one adjustment.

The regulations established, for the period of May 15,
1982 through May 15, 1983, a maximum meat count of 40
meats per pound with a corresponding minimum shell height
of 3 1/4 inches' Under the original regulations, the meat
count was to be reduced thereafter to a maximum of 30
meats per pound, with a corresponding shell height of 3
1/2 inches. However, because implementation of this
reduction would result in inconsistencies between
standards imposed on Canadian and U.S. fishermen, and
would adversely affect the domestic scallop industry, an
inseason adjustment was proposed �8 Fed.Reg . 19046, April
27, 1983! and approved �8 Fed.Reg. 23434, May 25, 1983!.

The adjustment established a meat count of 35 meats
per pound and a shell height of 3 3/8 inches to apply
during the period from May 25, 1983 through December 31,
1983. On January 1, 1984, the standard will revert to the
30 meats per pound, 3 1/2 inch shell height level.

The OY is defined as that amount of sea scallop catch
that results from implementation of the management
measures. Since the expected DAH is thus estimated to be
equal to the OY, the TAIFF is set at zero.



Atlantic Groundfish  Cod, Haddock and Yellowtail
Flounder!, 50 CFR 651; 47 Fed.Reg. 43709, October 4, 1982

The Atlantic Grounafish regulations implement the
Interim Fishery Management Plan for Atlantic Qroundfish
developed by the New England Fishery Management Council in
consultation with the Mid-Atlantic Fishery Management.
Council. The Plan was approved on January 11, 1982, and
proposed regulations were published on March 11, 1982 �7
Fed.Reg. 10605!. An emergency interim rule implemented
the Interim Plan on March 31, 1982, �7 Fed.Reg. 13357!
for 45 days. That rule was extended for an additional 45
days on May 15, 1982 �7 Fed.Reg. 20781!. The final rule
implementing the Interim Plan was published on October 4,
1982 �7 Fed.Reg. 43709!, and became effective on
September 29, 1982. The regulations govern fishing for
groundfish within that portion of the Atlantic Ocean over
which the U.S. exercises fisheries management authority.

The regulations establish minimum mesh sizes for trawl
and fi11 nets operating within a specified area, and
prohibit the use of certain types of gear which would
effectively diminish the mesh size. The "large-mesh area"
encompasses the area where historic data indicate that
about 90% of the commercial catch of cod, haddock and
yellowtail flounder takes place. In addition, management
measures provide for seasonal closure of spawning areas,
and establish a minimum fish size for both commercial and
recreational fishing. The regulations include an Optional
Settlement Program which allows fishing vessels, if
certified by the Regional Director to engage in small mesh
fisheries within the large mesh areas.



LITIGATION UNDER THE MAGNUSON ACT

Conference on East Coast Fisheries Law

Portland, Maine

June 24, 1983

Outline of Presentation

Prepared By: John H. Dunnigan

1 . WHO ARE THE DEFENDANTS?

-Government counsel: NOAA GC -- regional attorneys and

GCF; plus Justice Department in Washington

-Parties:

-USA; DOC; NOAA

-Responsible officials: Assistant Administrator for

Fisheries, NOAA; Regional Director, NMFS

-Regional Fishery Management Councils: recommend

against suit -- no adequate remedy, and politically

unwise.

2. WHEN do you sue?

-Plans vs. Regulations: at what point is there

reviewable agency action?

-Council prepares Plan and draft regulations



-NNFS receives Plan and publishes Council's draft

regulations

-NMFS reviews Plan

-NMFS may 1.! disapprove Plan; 2 ' ! partially

disapprove Plan; 3.! approve Plan but publish

different regulations

-Administrative remedies

� Ma nuson Act 305 d

 d! JUDICIAL REVIEW -- Regulations

promulgated by the Secretary under this Act

shall be subject to judicial review to the

extent authorized by, and in accordance with,

chapter 7 of title 5, United States Code, if a

petition for such review is filed within 30

days after the date on which the regulations

are promulgated; except that �! section 705 of

such title is not applicable, and �! the

appropriate court shall only set aside any such

regulation on a ground specified in section

706�! A!,  B!,  C!, or  D! of such title.



3. WHAT is the basis for the lawsuit?

-Procedural Grounds

-Administrative Procedure Act

-National Environmental Policy Act

-Regulatory Flexibility Act

-Paperwork Reduction Act

-Executive Order 12291

-Coastal Zone Management Act, $307 c!

-Substantive Grounds

-DOES THE PLAN: contain the required elements2

-IS THE PLAN: consistent with the National

Standards?

-IS THE PLAN: consistent with other provisions of

the Magnuson Act?

-IS THE PLAN: consistent with other applicable law2

-DO THE REGULATIONS: accurately implement the Plan?

Are they consistent with the Magnuson Act and other

applicable law?



EXCERPTS FROM THE MAGNUSON FISHERY CONSERVATION AND MANAGEMENT ACT

Relating To

WHAT THE CONGRESS INTENDED THE COUNCILS TO DO THROUGH FMP'S

FINDINGS, PLRPOSES ANO POLICYSEC. 2.

 a! FINDINGS. The Congress finds and declares the following:

The fish off the coasts of the United States, the highly migratory
species of the high seas, the species which dwell on or in the
Continental Shelf appertaining to the United States, and the
anadromous species which spawn in United States rivers or estuaries,
constitute valuable and renewable natural resources. These Pishery
resources contribute to the food supply, economy, and health of the
Nation and provide recreational opportunities.

�! As a consequence oP increased fishing pressure and because of the
inadequacy of fishery conservation and management practices and
controls  A! certain stocks of such Pish have been overfished to the
point where their survival is threatened, and  8! other such stocks
have been so substantially reduced in number that they could become
similarly threatened.

Commercial and recreational fishing constitutes a major source of
employment and contributes significantly to the economy oP the
Nation. Many coastal areas are dependent upon fishing and related
activities, and their economies have been badly damaged by the
overfishing of fishery resources at an ever- increasing rate over the
past decade. The activities of massive foreign fishing fleets in
waters adjacent to such coastal areas have contributed to such
damage, interfered with domestic fishing efPorts, and caused
destruction oP the fishing gear of the United States fishermen.

International fishery agreements have not been effective in
preventing or terminating the overfishing of these valuable fishery
resources. There is danger that irreversible effects from
overfishing will take place bePore an effective international
agreement on fishery management jurisdiction can be negotiated,
signed, ratified and implemented.

�!

Fishery resources are finite but renewable. If placed under sound
management before overfishing has caused irreversible effects, the
fisheries can be conserved and maintained so as to provide optimum
yields on a continuing basis,

July l2, l982

++~As er sks n ca e where po ons o e Magnuson w c o no re a e
to the issue of basic fishery management policies have been left out.



A national program for the conservation and management of the fishery
resources of the United States is necessary to prevent overfishing,
to rebuild overfished stocks, to insure conservation, and to realize
the full potential of the Nation's fishery resources.

A national program for the development of fisheries which are
underutilized or not utilized by the United States fishing industry,
including bottom fish off Alaska, is necessary to assure that our
citizens benefit from the employment, food supply, and revenue which
could be generated thereby.

to take immediate action ta conserve and manage the fishery resources
found off the coasts of the United States, and the anadromous species
and Continental Shelf fishery resources of the United States, by
establishing  A! a fishery conservation zone within which the United
States will assam exclusive fishery management authority over all
fish, except highly migratory species, and  B! exclusive fishery
management authority beyond such zone over such anadremws species
and Continental Shelf fishery resources;

�! to support and encourage the implementation and enforcement of
international fishery agreements for the conservation and management
of highly migratory species, and to encourage the negotiation and
implementation of additional such agreements as necessary;

to promote domestic commercial and recreational fishing under sound
conservation and management principles;

to provide for the preparation and implementation, in accordance with
national standards, of fishery management plans which will achieve
and maintain, on a continuing basis, the optimum yield from each
f ishery;

to establish Regional Fishery Management Councils to prepare,
monitor, and revise such plans under circumstances  A! which will
enable the States, the fishing industry, consigner and environmental
organizations, and other interested persons to participate in, and
advise on, the establishment and administration of such plans, and
 B! which take into account the social and economic needs of' the
States; and

�!

�! to encourage the development by the United States fishing industry of
fisheries which are currently underutilized by United States
fishermen, including bottom fish off Alaska, and to that end, to
ensure that optimum yield determinations promote such development.

July 12, 1982

 b! PURPOSES. It is therefore declared to be the purposes of the Congress in
this Act



 c! POLICY. It is further declared to be the policy of the Congress in this
Act

�! to maintain without change the existing territorial or other ocean
jurisdiction of the United States for all purposes other than the
conservation and management of fishery resources, as provided Por in
this Act;

�! to authorize no impediment to, or interference with, recognized
legitimate uses of the high seas, except as necessary for the
conservation and management of fishery resources, as provided Por in
this Act;

�! to assure that the national fishery conservation and management
program utilizes, and is based upon, the best scientific information
available; involves, and is responsive to the needs of, interested
and affected States and citizens; promotes ef'ficiency; draws upon
Federal, State, and academic capabilities in carrying out research,
administration, management, and enforcement; and is workable and
ef f ective;

�! to permit foreign fishing consistent with the provisions of' this Act;
and

�! to support and encourage continued active United States eff'orts to
obtain an internationally acceptable treaty, at the Third United
Nations Conference on the Law of the Sea, which provides f' or
effective conservation and management of Pishery resources.

SECTION 3. DEFINITIONS. As used in this Act, unless the context otherwise
requires

�! The term "conservation and management" refers to all of the rules,
regulations, conditions, methods, and other measures  A! which are
required to rebuild, restore, or maintain, and which are usefu1 in
rebuilding, restoring, or maintaining, any fishery resource and the
marine environment; and  B! which are designed to assure that:

 i!a supply of food and other products may be taken, and that
recreational benefits may be obtained, on a continuing basis;

 ii!irreversible or lang-term adverse effects on Pishery
resources and the marine environment are avoided; and

 iii!there will be a multiplicity of options available with
respect to future uses of these resources.

July 12, 1982



 '7! The term "fishery" means

 A! one or more stocks of fish which can be treated as a unit for
purposes of conservation and management and which are identified
on the basis of geographical, scientific, technical,
recreational, and economic characteristics; and

 B! any fishing for such stocks.

�8! The term "optimvn", with respect to the yield of a fishery, means the
amount of fish

 A! which will provide the greatest overall benefit to the Nation,
with particular reference to food production and recreational
opportunities; and

 B! which is prescribed as such on the basis of the maximum
sustainable yield from such fishery, as modified by any relevant
economic, social, or ecological factor.

�2! The term "stock of fish" means a species, subspecies, geographical
grouping, or other category of fish capable of management as a unit.

TITLE III. NATIONAL FISHERY MANAGBKNT PROGRAM

SEC. 301. NATIONAL STANDARDS FOR FISHERY CONSERVATION AND MANAGEMENT.

 a! IN GENERAL. Any fishery management plan prepared, and any regulation
promulgated to implement any such plan, pursuant to this title shall be
consistent with the following national standards for f'ishery conservation
and management:

�! Conservation and management measures shall prevent overfishing while
achieving, on a continuing basis, the optimvn yield from each fishery;

�! Conservation and management measures shall be based upon the best
scientific information available.

�! To the extent practicable, an individual stock of fish shall be
managed as a unit throughout its range, and interrelated stocks of
fish shall be managed as a unit or in close coordination.

July 12, 1982



Conservation and management measures shall not discriminate between
residents of different States. IP it becomes necessary to allocate
or assign fishing privileges among various United States fishermen,
such allocation shall be  A! Pair and equitable to all such
fishermen;  8! reasonably calculated to promote conservation; and  C!
carried out in such manner that no particular individual,
corporation, or other entity acquires an excessive share of' such
privi leges.

Conservation and management measures shall, where practicable,
romote efficiency in the utilization oP fishery resources; except
hat no such measure shall have economic allocation as its sole

purpose.

�! Conservation and management meaSureS shall take intO aCCOunt and
allow for variations among, and contingencies in, fisheries, fishery
resources, and catches.

Conservation and management measures shall, where practicable,
minimize costs and avoid unnecessary duplication.

SEC. 303. CONTENTS OF FIBBERY MANAGEMENT PLANS.

 A! necessary and appropriate f' or the conservation and management of
the fishery;

 B! described in this subsection or subsection  b!, or both; and

 C! consistent with the national standards, the other provisions of
this Act, and any other applicable law;

�! contain a description of the fishery, including, but not limited to,
the number of' vessels involved, the type and quantity of fishing gear
used, the species of fish involved and their location, the cost
likely to be incurred in, management, actual and potential revenues
fram the fishery, any recreational interest in the fishery, and the
nature and extent of foreign fishing and Indian treaty fishing
rights, iP any;

assess and specify the present and probable future condition of, and
the maximum sustainable yield and optimum yield Prom, the Pishery,
and include a summary oP the inPormation utilized in making such
specification;

Duly 12, 1982

 a! REQUIRED PROVISIONS. Any fishery management plan which is prepared by any
Council, or by the Secretary, with respect to any fishery, shall

�! contain the conservation and management measures, applicable to
foreign Pishing and fishing by vessels of the United States, which are



assess and specify

 A! the capacity and the extent to which fishing vessels of the
United States, on an annual basis, will harvest the optimum
yield specified under paragraph �!,

 B! the portion of such optimum yield which, on an annual basis,
will not be harvested by fishing vessels of the United States
and can be made available for foreign fishing;

 C! the capacity and extent to which United States fish processors,
on an annual basis, will process that portion of such optimum
yield that will be harvested by fishing vessels oP the United
States; and

specify the pertinent data which shall be submitted to the Secretary
with respect to the fishery, including, but not limited to,
information regarding the type and quantity of fishing gear used,
catch by species in numbers of Pish or weight thereof, areas in which
fishing was engaged in, time af fishing, number of hauls, and the
estimated processing capacity of, and the actual processing capacity
utilized by United States fish processors.

require a permit to be obtained from, and fees to be paid to, the
Secretary with respect to any fishing vessel of the United States
fishing, or wishing to Pish, in the fishery conservation zone, or for
anadromous species or Continental Shelf fishery resources beyond such
zone g

designate zones where, and periods when, fishing shall be limited, or
shall not be permitted, or shall be permitted only by specified types
of fishing vessels or with specified types and quantities of fishing
gear;

�!

establish specified limitations on the catch of fish  based on area,
species, size, number, weight, sex, incidental catch, total biomass,
or other factors!, which are necessary and appropriate for the
conservation and management of the fishery;

�!

prohibit, limit, condition, or require the use of specified types and
quantities of fish gear, fishing vessels, or equipment Por such
vessels, including devices which may be required to Pacilitate
enforcement of the provisions of this Act;

incorporate  consistent with the national standards, the other
provisions of this Act, and any other applicable law! the relevant
fishery conservation and management measures of the coastal States
nearest to the fishery;

July 12, 1982

 b! DISCRETIONARY PROVISIONS. Any fishery management plan which is prepared
by any Council; or by the Secretary, with respect to any fishery, may



�! establish a system for limiting access to the fishery in order to
achieve optimm yield if, in developing such system, the Council and
the Secretary take into account

 A! present participation in the fishery,

 8! historical fishing practices in, and dependence on, the fishery,

 C! the economics of the fishery,

 D! the capability of fishing vessels used in the fishery to engage
in other fisheries,

 E! the cultural and social framework relevant to the fishery, and

 F! any other relevant considerations; and

�! prescribe such other measures, requirements, or conditions and
restrictions as are determined to be necessary and appropriate for
the conservation and management of the fishery.

July l2, 3.982



II.d.l

The Administrative Procedure Act  APA! �974!

The Administrative Procedure Act  APA! establishes procedural requirements
 publication, hearings, etc.! applicable to rulemaking by Federal agencies.
Since the Councils are not rulemaking bodies  i.e., issuing regulations as
opposed to developing management plans! the APA does not directly affect their
activities.

The FCMA does specifically impose upon the Councils certain APA-type
requirements, however, such as the requirement that the Councils conduct such
hearings as necessary in their regions while developing plans, and the
requirement that they publish a statement of their own organization and
procedure s.

The APA does apply ta the Secretary of Commerce regarding the issuance of
regulations to implement management plans.

Coastal Zone Mana ement Act  CZHA! �972, amended annually!

The principal obJective of this Act is to encourage and assist States in
developing coastal zone management programs, to coordinate State activities
and to safeguard the regional and national interests in the coastal zone. In
the preparation of fishery management plans, Councils should be particularly
cognizant of' section 307 c! of the CZMA, which requires that any Federal
activity directly af'fecting the coastal zone of a State be consistent with
that State's approved coastal zone management program, since activities taking
place beyond the territorial sea may impact in the coastal zone- Council FMP
development may also be indirectly aided by the initiation of a Coastal
Fisheries Element  CFE! as part of the CZHA program development and
implementation grants. The purpose of CFE is to provide the States with
financial and technical assistance to develop information required for more
effective management of fisheries within the territorial sea.

Enda ered S ecies Act  ESA! �969, revised l973!

This Act provides for the conservation of endangered and threatened
species of fish, wildlife and plants. The program is administered Jointly by
the Secretaries of' Interior and Commerce. Councils should be mindful of the
threatened and endangered species list; when preparing FNP's, they should
consult NITS and the Fish and Wildlife Service, as a routine procedure, as to
whether the fishing under a plan is likely to Jeopardize the continued
existence of a listed species or results in the destruction or adverse
modification of' its critical habitat.

9/9/82



Executive Order 12291 �981!

Under E.O. 12291, an analysis of rules and alternatives has to be
performed within a cost-benefit framework. The general requirements of the
Order specify conditions for developing and reviewing rulemaking actions.

Regulatory action shall not be undertaken unless the potential
benefits to society outweigh the potential costs to society>

Regulatory objectives shall be chosen to maximize the net benef'its to
society;

Alternatives shall be chosen involving the least net cost to society;
and

Agencies shall set regulatory objectives with the aim of' maximizing
the aggregate net benefits to society, taking into account the
condition of the particular industries aff'ected by regulations, the
condition of the national economy, and other regulatory actions
contemplated for the future.

Although the Order emphasizes the importance of' cost-benefit inf'ormation,
other factors such as biological effects, social values, institutional
structures, and political consequences provide necessary information for our
decisions to approve or disapprove rules. Benefit-cost estimates are one form
of important data. Because of' the unquantifiable nature of sue fishery
regulatory costs and benefits, we also will use other information to evaluate
tradeoffs among rulemaking alternatives.

Criteria to Determine Whether Regulatory Actions are Major or Non-Major
Under E.O. 12291.

l. Executive Order 12291 provides broad criteria for determining whether
a proposed regulation is major. Any regulation is considered a "major" rule
if it is likely to result in:

l. An annual effect on the economy of $100 million or more',

2. A major increase in costs or prices for consumers, individual
industries, Federal, State, or local government agencies, or
geographic regions; or

3. A signif'icant adverse effect on competition, employment,
investment, productivity, iemvation, or on the ability of
United States+ased enterprises to compete with foreign~sed
enterprises in domestic or export markets.

2. These criteria do not define the terms "major", "significant", or
"adverse." NITS developed interim criteria scaled to the size of the fishing
industry to obtain more accurate determinations of major regulations. The
criteria, consistent with expected guidelines from DOC, are as follows:

9/9/82



IL.d.3

Any FHP or amendment to a plan is a "major" rule if it is likely to result
in:

An increase in total cost or price of goods or services to the
national economy of' $5 million or more in any one year.

An increase in cost or price of goods or services of 10 percent or
more, in any one year, in any industry or market, level of
government, or geographic region' ,provided that the incremental cost
of production exceeds $1 million annually or incremental revenues
paid for goods or services so affected exceeds $1 million annually.

2.

An adverse impact on competition. This is defined as a regulation
that restricts entry into a fishery or imposes a limited entry
system, or in any way directly limits the number of U.S. fishing
vessels that may participate in a fishery.

3.

An adverse impact on employment. This is defined as a regulation
that reduces employment in a fishery, either at the harvesting or
processing level, by 10 percent in any one year, measured from a base
year representative of historical employment levels in the fishery.

4.

An adverse impact on investment. This is defined as a regulation
that reduces the incentive to invest in innovation gear and equipment
or increases the risk of investment.

5.

An adverse impact on productivity. This is defined as a regulation
that reduces gross revenues to the participants in a fishery by 10
percent or more in any one year, provided that the reduction in gross
revenues is at least $1 million  evaluated at the most recent prices!-

6.

Adverse impacts on exports. This is defined as any regulation that
constrains the ability of U.S. fishermen or processors to export
fishery products; provided that the overall impact of such a
constraint is a reduction in the annual level of exports of a given
product of at least 20 percent over the reported export level of the
previous year.

Source: T. Leitzel IHemo of June 17, 1981.

The Federal Advisor Committee Act  FACA! �972!

The provisions of FACA apply to the Councils, their Scientific and
Statistical Committees and advisory panels. Application of FACA is designed
to ensure open meetings and public access to information gathered by the
Councils .

9/9/82

The FACA requires that Council meetings be open to the philic and that
~li « t

msnbers of the public can attend the meetings. The agenda, records, reports,
working papers, and minutes which are made available to or prepared by the
Comcil must also be made available for public inspection except when
prohibited by law.



Strict application of FACA has, at times, hindered the timely operations
of' the Councils. Most all Councils have requested that MFCMA be revised to
exclude the Councils fram FACA provisions.

Marine Mamnal Protection Act  MMPA! �972, amended in 1981!

Although maenals are not covered by the MFCMA since "fish" is defined in
section 3�! to exclude marine manmals, section 404 of the MFCMA amends the
I+IPA to include waters out to 200 miles. The moratorivn on taking marine
mammals thus became effective in the FCZ on March 1, 1977. Under section
101 a!�! of the I+/PA, permits for the taking of marine mammals incidental to
the course of comnercial fishing may be issued by NMFS subject to regulation.
With passage of the FCMA, this section of the i@4'A applies to f'oreign as well
as to domestic f'ishing in the FCZ.

Marine Protection Research and Sanctuaries Act  MPRSA! �972, amended in 1974
and 1979

The MPRSA authorizes the Secretary of Commerce, af'ter consultation with
appropriate Federal agencies and with Presidential approval, to designate
ocean waters as far seaward as the outer edge of the Continental Shelf as
marine sanctuaries, to preserve or restore distinctive conservation,
zeczeational, ecol.ogical, or esthetic values. Since passage of the FCMA, NOAA
has established certain policies and procedures regarding sanctuary
designation  embodied in proposed regulations! which ensure Council
participation and coordination with fishery management plans. There are no
sex;tuaries in the Northeast region although some have been proposed in the
past.

The Nati.anal Environmental Polic Act  NEPA! �969!

The National Environmental Policy Act expressed the intent of' Congress to
assess the eff'ect of F'ederal activities on the environment. NEPA's basic
purpose is to insure that Federal officials weigh and give appropriate
consideration to envirormental values in policy formulation, decisionmaking
and administrative actions, and that the public is provided adequate
opportunity to review and comnent on the major Federal actions. NEPA requires
preparation of' an Environmental Impact Statement  EIS! for major Federal
actions that significantly affect the quality of the human envirareent.
Criteria to determine whether regulatory actions are major or non-major are
contained in E.O. 12291.

The Federal action in FMP development has been detezmined to be the
implementation of' final regulations. Environmental Impact Statements are
prepared for all fishery management plans as well as significant amendments to
existing plans. A determination of envirormental significance of amendments

9/9/82



must be made through the preparation of an environmental assessment. Specific
NEPA regulations on procedures and format were issued by the Council on
Enviroreental Quality on November 29, 1978.

The Revised NDAA Directive Implementing NEPA and Executive Order No. 12114
 Envirormental Effects Abroad of Ma!or Federal Actions! was published in

tl

The purpose of the revision is to comply with regulations issued by the
Council on Environmental Quality  CEQ! on November 29, 1978, which require
that each agency adopt procedures for its internal use to supplement the CKQ
regulations and implement NEPA.

The revision states the circumstances requiring an envirormental impact
statement  EIS! and/or an environmental assessment  EA! on a federal action.
KISs are required for all FMPs. EAs are required for all maJor FMP
amendments. EISs and EAs are not required for the following actions.'

l. Extension of the time frame of a PMP when there would not be a change
in the environmental consequences of its iaplementation;

2. funding for proposals which already has EISs;

programnatic functions with no potential for significant
environmental impacts; and

4. promulgation of regulations regarding criteria for adoption of the
plans, programs, or policies and related implementing regulations.

The revision also states the procedures for environmental review and the
iaportance of an earliest possible review of' environmental impacts in the
planning process. The scoping process, defined as "an early and open process
for determining the scope of issues to be addressed and Por identifying the
significant issues related to a proposed action" should inctude public
participation and integrated consultation, notice oP intent on the federal

»l t tt, * tl i ll92
from the action. Following the scoping process, if it is found that
significant environmental impacts will result from a proposed NOAA action
 i.e., an FMP!, a Discussion Pbper is prepared in the format of an EIS and
modified as necessary in response to comments received. This paper then
becomes the Draft EIS  DEIS!. The final EIS  FEIS! reflects the comments
reCeived in the DEIS and represents NOAA's proposed action.

The provisions set out in this revision also apply to NOAA activities, or
iapacts thereof, which occur outside the territory of the U.S., or which may
afPect resources not sub]ect to the management authority of the U.S.

9/9/82



P.L. 96-5ll Pa erwork Reduction Act  PRA �980!

The purpose of the PRA is:

l. "to minimize the Federal paperwork burden for individuals, small
businesses, State and local governments, and other persons;

2. to minimize the cost to the Federal Government of collecting,
maintaining, using, and disseminating information;

to maximize the usefullness of information collected by the Federal
Goverrment;

4. to coordinate, integrate and, to the extent practicable and
appropriate, make uniform Federal information policies and practices;

to ensure that automatic data processing and telecommunications
technologies are acquired and used by the Federal Goverrment in a
manner which improves service delivery and program management,
increases productivity, reduces waste and fraud, and, wherever
practicable and appropxi.ate, reduces the information processing
burden for the Federal Government and for persons who provide
information to the Federal Government; and

6. to ensure that the collection, maintenance, use and dissemination of
information by the Federal Goverrment is consistent with applicable
laws relating to confidentiality, including section 552a of the
Privacy Act."

The Director of' the Office of' Management and Budget  OMS! develops and
implements the Federal information policies, principles, standards, and
guidelines and provides direction and oversees the review and approval of
infoxmation requests, the reductions of the paperwork burden, Federal
statistical activities, record management activities, privacy records,
interagency sharing of information, and acquisition and use of automatic data
processing telecommunications, and other technology f' or managing infozmation
resources.

The Director of OM3 set a goal to reduce the then existing burden of
federal collection of information by 15K by 10/1/82 and for the following year
set a goal to reduce the burden by another 10%.

Although the New England Fishery Hanagement Council is not considered a
government agency, the Council develops fishery management plans that are
implemented by NhFS, a federal government agency. Before a management plan is
approved, the impacts of any data requirements contained in a management plan
must be assessed under the criteria stated in the PRA.

9/9/82



II.d. 7

The Re ulator Flexibilit Act RFA! �980!

The RFA requires regulations to reflect compliance capabilities of both
small and large entities under the RFA regulatory agencies are required to
determine whether the regulations will have a "signif'icant economic impact on
a substantial nunber of small entities." If the regulations are expected to
have a significant economic impact � either positive or negative � a
"regulatory flexibility analysis"  RFA! must be prepared. This analysis is
sent to the Chief Counsel for Advocacy of' the Small Business Administration
f o r review ~ A regulatory flexibility analysis is not required i f' the agency
head  Secretary of Commerce! certifies the rule will not have a significant
economic impact.

The Assistant Administrator for Fisheries makes an initial certification
on the basis of an analysis supporting the management regime proposed in an
FHP or amendment. This analysis has to address questions concerning the
impacts of management action on small entities or small businesses at regional
and local economic levels. The definition of "significant economic impacts,"
however, will vary by f'ishery because of their relative sizes and complexities.

The RFA defines small businesses, small organizations, and small
governmental jurisdictions as follows:

l. Small Business: This is a small business concern which is
independently owned and operated and which is not dominant in
its field of operation.

2. Small Organization: This is any not-for~rofit enterprise which
is independently owned and operated and is not dominant in its
field-

Small Governmental Jurisdiction: This is a goverrmental
Jurisdiction with a population of less than fif'ty thousand.
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STATE FISHERY NANAGENENT AUTHORITY

David C. Hoover
Counsel

Mass. Division of Marine
Fisheries

I. Historical Basis.

A. New England: Nassachusetts Bay Colony Charter � Charles

I of England confirmed the earlier grant of title by James

I as contained in the letters of patent to the Nassachusetts

Bay Colony. The General Court, the governing body of the

Colony, developed and approved the first Colonial Ordinance

of 1641 which contained the right of free fishing.

B. Generally; The 10th amendment to the United States Consti-

tution authorizes state power and authority within the

boundaries of the respective states. Submerged Lands Act

clarified state three mile territorial sea boundaries

 twelve mile territorial sea for Louisiana, Florida and

Puerto Rico! .

C. Subject Natter: States generally legislated within their

boundaries the fishing activity involved  e.g. nets! and

the resource itself  e.g. species, size and quantity!

regardless of the citizenship of the individual. It was

the conduct itself that was first being proscribed.

D. Scope: As resource management became the broader subject

of state legislative action, the territorial application

of state regulations extended beyond the boundaries of

the state out of necessity. Generally, it extended to

citizens of the state, vessels landing their catch in the

state and vessels with a home port in the state regardless

of the origin of the catch. Later, this extraterritorial

application of the legislative action covered the fishing



activities of non-citizens if the state had an established

and legitimate interest in the resource.

II. Federal Basis.

A. Nagnuson Act: Section 306 a! clarifies the historical

basis of state fishery management authority within the

boundaries of the states. This section also provides for

the federal preemption of state fishery management authority

in the event the state is frustrating the federal regula-

tion of a fishery resource within the fishery conservation

zone which extends from the limit of the state's territorial

sea out to two hundred miles  appendix Aj.

B. Extraterritorial: The Magnuson Act clarifies state fishery

management authority beyond its territorial boundaries by

authorizing state regulation of fishing vessels "regi stered

under the laws of the state."

I, Generally, there must be some nexus between the state

and the fishing vessel being regulated. Note that the

state is directly regulating the fishing vessel, and

indirectly regulating the fishery beyond its boundaries.

A nexus may exist if any one of the following factors

is present..

a. minimum contacts with the state sufficient to con-

stitute doing business in the state;

b. use of port facilities in the state for the landing

of catch, or the taking on of fuel, bait or provisions;

c. state citizenship of the fishing vessel owner or

master; or

d. state licensing of the fishing vessel, its owner or

master [appendix B!.



C. Federal Regulations: 47 Fed. Reg. 12181  March 22, 1982!

establishes the interim procedures and substance for fed-

eral preemption of state fishery management authority

 appendix C!, Generally, the Secretary of Commerce is re-

quired to conduct an Adjudicatory Proceeding, with notice

and opportunity for arguement for the affected state. The

Secretary must find that the state action or inaction sub-

stantially and adversely affects the carrying out of a

fishery management plan.

D. State Management Authority: States no longer legislate the

management of a fishery resource subsequent to the advent

of state regulatory agencies. Generally, the state admin-

istrative structures are composed of a marine fisheries

agency with rulemaking authority. Enabling statutes of the

various New England states are suspiciously similiar

 appendix D!. Some state administrative structures are

composed of a marine fisheries commission with members

appointed by the Governor and having rulemaking authority.

Most states have marine fishery advisory committees composed

of industry representatives  appendix E!

E. Case Law: The cases suggest that states have broad authority

to regulate fishery resources within its boundaries, and

in the absence of federal regulations in the fishery con-

servation zone, without its boundaries  appendix F!, How-

ever, fertile areas for litigating state fishery management

regulations include:

1. the public trust doctrine in the state  local government!

regulation of shellfish resources. Questions remain con-

cerning the legitimacy of restricting commercial access



to shellf ish resources to local residents;

2 commerce clause violations in state f ishery management

measures that unduly burden interstate commerce such as

state residency restrictions;

3 privileges and immunities clause violations in state

fishery management measures that impermissibly discrim-

inate against citizens from one state doing business in

another state when protecting a local industry:

4. equal protection clause violations in state fishery manage-

ment measures that are based entirely on the citizenship

of the individual; and

5. supremacy of federal law when fishing vessels which are

documented under the laws of the United States are denied

access to state waters based solely on the residency of

the owner or the home port of the fishing vessel.



Appendix A

SEC. 306. STATE JURISDICTION 16 USC 1856.

 b! EXCEPTION. � �! If the Secretary finds, after
notice and an opportunity for a hearing in accordance
with section 554 of title 5, United States Code, that-

 h! the fishing in a fishery, which is covered
by a fishery management plan implemented under this
Act, is engaged in predominately within the fishery
conservation zone and beyond such zone; and

 I! any State has taken any action, or omitted
to take any action, the results of which will
substantially and adversely affect the carrying
out of such fishery management plan;

the Secretary shall promptly notify such State and the
appropriate Council of such finding and of his intention
to regulate the appliceble fishery wi thin the boundaries
of such State  other than its internal waters!, pursuant
to such fishery management plan and the regulations
promulgated to implement such plan.

�! If the Secretary, pursuant to this subsection,
assumes responsibility for the regulation of any fishery,
the Stats involved may at any time thereafter apply to
the Secretary for reinstatement of its authority over

 a! IN GENERAL � Except as provided in subsection  b!, nothing
in this Act shall be construed as extending or diminishing the
jurisdiction or authority of any State within its boundaries. For
purposes of this Act, except as provided in subsection  b!, the
jurisdiction and authority of a State shall extend   1! to any Amended by 91%53.
pocket of waters that is ad/scent to the State and totally
enclosed by lines delimiting the territorial sea of the United
States pursuant to the Geneva Convention on the Territorial Sea
and Contiguous Zone or any successor convention to which the
United States is a party and �! with respect to the body of
water commonly known as Nantucket Sound, to the pocket of water
west of the seventieth maridian weak of Greenwich. No State may
directly or indirectly regulate any fishing which is engaged in
by any fishing vessel outside its boundaries, unless such vessel
is registered under the laws of such State.



such fishery. If the Secretary finds that the reasons
for which he assumed such regulation no longer prevail, he
shall promptly terminate such regulation.

 c! E..C PTIOH REGARDING FOREIGN FISH PROCESSING IN INTERNAL
QLTKRS.� �! A foreign fishing vessel msy engage in fish
processing within the internal waters of a State if, and
only i f�

 A! the vessel is qualified for purposes of this
paragraph pursuant to paragraph �! C!; snd

 B! the owner or operator of the vessel applies to
the Governor of the State for, and  subject to
paragraph �!! is graated, permission for the vessel
to engage in such processing.

�! The Governor of a Stare may not grant permissioa for
a foreign fishing vessel to engage in fish processing under
paragraph �! B! if he determines that fish processors
within the State have adequate capacity, and will utilize
such capacity, to process all of the United $tates harvested
fish from the fishery concerned that are laaded ia the State.

�! Nothing in this subsection may be construed as
relieving a foreign fishing vessel from the duty to comply
with all applicable Federal and State laws while operating
within the internal waters of a State incident to permission
obtained under paragraph  l! B!

�! For purposes of this subsection�
 A! The term "fish processing" includes, in addition

to processing, the performance of aay other activity
zela'ting to fishing, including, but not limited to,
preparation, supply, storage, refrigeration, or
transportation.

 B! The phrase "internal waters of a State" means
all waters within the boundaries of a State except
those seaward of the baseliae from which the territorial
sea d.s measured'

 C! A foreign fishing vessel shal,l be treated as
qualified for purposes of paragraph �! if the foreign
nation under which it is flagged will be a party to
 i! a governing international fishery agreement or
 ii! a treaty described in section 201 b! of this Act
�6 U.S.C. 1821 b!! during the time the vessel will
engage in the fish processing for which permission is
sought under paragraph �! B!.

Amended by 97-l.91.



Appendix B

Chap. 338. AN ACT RELATIVE TO STATE FlSHERY MANAGE-
MENT AUTHOR ITY.

Be it enacted, etc, as follows:

SECTION 1. Section 'l of chapter 130 of the General Laws, as
most recently amended by section 6 of chapter 119 of the acts of
1978, is hereby further amended by inserting after the definition.
of "Quahog" the foilowing definition:-

"Registered under the laws of the state", any vessel from a
Massachusetts port which is licensed to operate f' or commercial
fishing purposes under the authority of this chapter, or any
vessel from a Massachusetts port which is operated for com-
mercial fishing purposes by any per son licensed under the
authority of this chapter.

SECTION 2. Said section 1 of said chapter 130 is hereby
further amended by striking out the last paragraph, as amended
by section 2 of chapter 98 of the acts of 1945, and inserting in
place thereof the following paragraph:-

This chapter and regulations macle under the authority thereof'
shall apply to all marine fisheries and fish within the jurisdiction
of the commonwealth and to all vessels registered under the laws
of the commonwealth. This provision shall not be construed to
limit the authority of the director to protect anadromous fish by
providing for their passage from the coastal waters to spawning
grounds in streams and ponds in inland waters and to regulate
fisheries contained therein for the taking of such anadromous
fish.

Approved July 10, 1981.

Massachusetts
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26. Marine organism. "Marine organism" means any ani-
mal, plant or other life that usually inhabits salt water.

27. Marine resources. "Marine resources" means all re-
newable marine organisms and the entire ecology and habitat
supporting those organisms.

28. Marine resottrees' laws, "Marine resources' laws"
means chapter 419 and Part 9 or any other statute authorizing
the comm>ssioner or department to undertake any activity, and
any regulation authorized by these statutes.

29. Marine species. "Marine species" means all marine
animals except lobster, shellfish and marine worms,

SO. Marine worms. "Marine worms" means sand, blood
and clam worms.

$1. Parlor section. "Parlor section" means that part of a
lobster trap designed or intended to hold or detain lobsters until
they are removed by the fisherman.

$2. Permit. "Permit" means license.

$$. Person. "Person" means any individual, firm, corpo-
ration or agency or political subdivision of government.

$4. Personal use. "Personal use" means for consumption
or use by oneself, by members of the immediate family or by in-
vited guests.

S5. Proceed, the verb. The verb "process" means han-
dling, storing, cooking, preparing, producing, manufacturing,
preserving, packing or other activity which could change the
condition or form.

$5-A. Quahog. "Quahog" means a marine mollusk, Mer-
cenaria mercenaria, commonly called hard shelled clams, and
Artica icelandica, commonly called mahogany quahogs.

$6. Registered vessel. "Registered vessel" means a vessel
which is owned or operated by a person licensed under this Part,
a vessel which is used to bring a marine organism into the State
or its coastal waters, or a vessel which is licensed under chapter
308 et seq.' or 46 U.S.Code, chapters 2'-' and 12 ' and section
808 ' and has declared at Maine home port.

S'7. Retail. "Retail" means sale, trade or service directly
to the consumer for his personal use.

$7-A. Rigged. "Rigged" means to have on board the
equipment necessary to undertake the activity.

Maine



Appendix C

DKPARTllENT OF COINHKRCE

Matlonal Oceanic artd Atmospheric
Administration

SO CFR Part 850

PreemPtion of State Authority Under
Section SOgtb! of the Magnuaon
Fishery Corttwrvatton end
Ilarntlenmnt Aet

AomttoN National Oceanic and
Atmospheric Administration  NOAA!.
Commerce.

AcvloH: interim final regulationa.

nustasana NOAA promulgates rules
which inlerpret section 3M b! of the
Magnuson Fishery Conservation and
Management Act and specify the
procedurea governing the formal
adludicatory hearings specified in
section 308[b!. These rules apprise
interested partiea of NOAA's
interpretations and procedurea ln the
event that it becomes necessary to
preempt State fishery management
authority lf State action or inaction
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adversely effects Federal
Implementation of Fishery Management
Plans. NOAA ohio soffcf ts comments on
the rulea

OATg: These rules are effective as
interim rules. Comments must be
submitted on or before April 22, 1S82.
Aoosrgga Comments should be sent to
the NOAA ONce of General Counsel
 GCF!, Room 4'. 33% Whftehaven
Street NW., Washington. D.C. 20233.
F0% ttlRrvr%0 trsFo~vrorr corrTAcT;
Frederick D. Kyle, 2~34-y48L
etrFFLgsslrrnav trrForteaTtosr. Section
3tt6 b! of the Magnuson Fishery
Canservatlon and Management Act [18
U.S.C. 289 b!! authorfxss the Secretary
of Commerce to apply Federal
regulations to State waters  other than
internal waters! if ha finds certain facts
fn e forms! adjudicatory hearing. This
statutory provision supplements, but
does not substitute for, the
Constitutional docttfne of Federal
Supermacy � that State laws which
conflict with Federal regulations. or
which proscribe activities permitted by
Federal regulations, are superi+dad by
those Federal regulations.

NOAA prarnulgates these rules to
gavern preemption hearings under
section 305 h! when required. The rules
accomplish two purposes. First, they
interpret key statutory phrases  such as
"predominately" and "substantially
effects" ! regarding the factual findings
for Federal preemption of State
authority. Second, the rules set forth the
procedures by which the process i ~
governed, from omunencement of the
h .s ring through reinstatement of State
authority. Certain of these procedutee
 eg., commencement of the proceeding..
personal decision by the Secretary, and
reinstatement of Stats authority! are
unique to preemption hearings.
procedures governing ths actual conduct
of formal adjudicatory hearings,
however, are not unique to preemption
hearings. With respect to the latter
procedures, NOAA utfflxes its
previously published Hearing and
Appeal procedures, 1$ CFR Part 804.
Subpart C �0 FR 51653!, with certain
exceptionL  regarding sections not
applicable to preemption hearings! to
ensure uniformity of procedures in aU its
farmal adjudica tory hearings.
Classification

NOAA promulgates these rules as
interim final rules on the suthorityof 5
V.S.C 533 b!, which excepts
interpretative and agency practice rules
from notice-and-continent procedures.
Nonetheless, NOAA solicits comments
on these rules from interested parties

and will review them fn light of the
comments.

NOAA has determined that these
rules, which Interpret statutory
provisions and prescribe proceduies, are
not "major" rules es defined fn
Executive Order 22282. These rules are
not subject to requtrements of the
Regulatory Flexibility Act, and contain
no collection of fnformaffon
requirements for purposes of the
Paperwork Reduction Act of 2NO. These
regulations prescribe agency procedures
and thus constitute a "categorical
exclusion" fram the requfremenls of the
National Environmental Policy Act of
1980.

Dated: March te, 1traX.
Robert K. Ctowers,
Depvry Execu@'ve Di scree, Nririeaafhforirre
Fisheries Sszrice.

For the reasons set forth ln the
preamble, a new Part iI29 fs added to SO
CFR, Chapter Vl. to read as follows:

PART SI~EKINPTNgf Of ITAYK
AUTMORITY MNOKR SECTION 80$ tr!

121,1 Purim aed srxrfre.
ttlk2 General policy.
sift,s DeftnrtionL
819A Factual predicates fer Arferef

presroption,
019.$ Cornreeaceieeat of prooeediaga
SltLa Rules pertaining to the ~
11L7 hdreirrtstrettve s ppssl.
alai' Secretary's decision.
tns.e Applicsuoa for Reinstetersent Of Qste

Authority.
Aathadty. I B U.S.C. 28M b!

I 010.1 Purpose arrrf scape.
The rules fn tiffs part. together with

the requirements of 5 US,C. ~'f.
prescribe procedures for the conduct of
preemption hearings under section
508 b! of the Magnuson Fishery
Conservation and Management Act. 28
U.S.C. 2836 b!. These rules are iasued by
the Secretary of Couunerce pursuant to
the authority of section 90tf g! of tbe Act
and the requirement of 5 U-S.C.
gSZ a!�! C!.

$ tt 10.2 General pottey.
It fs the policy of the Secretary of

Corn~eros thet fxreemptfon proceedings
wiU be conducted expeditiously, The
administrative law judge and counsel or
other represantatfve for each p~ are
encouraged to make every eNort at each
stage of the proceedings to avoid de!sty.
$0194 OstinNonL

As used in this parL unless the
context clearly requires otherwise:

Act means the Msgnuson Fishery
Conservation and Management Act, 28
U,S.C. 1801 et sep.

hriministirrlor means the
Administrator, National Oceanic and
Atmospheric *dmfnfstrution  NOAA! ~
or any person to whom the
Administrator's authority has beeri
delegate*

Assistonl Adminislirrlor means the
Assistant Admfnfstrator for Fisheries,
NOAA. or any person to whom the
Assistant Admfnfstrator's authority has
been delegatecL

Council means any appropriate
Regional Fishery Management Council
established under Title III of the Act.

Party lo lIre proceeding means the
Assistant Administrator and each State
served with a notice of proposed
preemption  as represented by such
State's Attorney General or other
official representative!.

~fary means the Secretary of
Commerce.

State means eny State ar States. es
define ln Section 3�1! of the Act, with
respect to which action is taken under
this part.

g 0104 Factual ~fnos for Farfsrel
preemrltforl.

 a! The two lacteal findings for
Federal preeniption of State
management authority over a fishery
are'

�! The fishing in a fishery, which is ~
coveted by a fishery management plat
Implemented under the hrr, is engageu
ln predominately within the fishery
conservation xone  FC2!! and beyond
such xone: and

�! A State has taken an action. or
omitted to take en action, the results of
which will'substantially and adversely
affect the carrying out of such fishery
management plans.

 b! Defiiu'fiona ln addition to
definitions contained in section 3 of the
Act, terms used in this section have the
following meanfngtc

Predominolely means, with respect ta
fishillg in a ftsheryi that niore fishing on
the stock or stocks of fish covered by
the fhrhery managment plan occurs, or
would occur fn the absence of
regulatton, within or beyond the FCZ
than within the boundaries of sll States
aff the oissts of which the fishery is
conducted. Whether fishing is engaged
in "predominately" within or beyond the
FCZ shall be determined after
consideration of relevant factorL
including but not llrnited to:

�! The catch  based on numbers,
value or weight of fish caught or other
relevant factors! or fishing effort during
the appropriate period,

�! In light of historical patterns of th' '~
distribution of catch or fishing effort fo
such stock or stocks of fhh.
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jtrrts actton ar orrrissioa thai affects a
fhtuey covrrred by a fishery

. +aeagement plan inc!udes a Stale's
statutes, conservation and management
fsplelions, ludtdaf da¹sions, po!kka,
«sf enforcement practices. or the !ack
thereof

Substantially fogectsj. Whether or
sst a Stale' ~ action or omission wiB
~ ehstantially affect the carrying out of a
Ishery rnanagealanl plan  FMP! fot e
gshery is determined after consideration
ef relevant factors, including but not
Iaitad lo'

�! The shut! arity or dissbnilarity
between:

 i! The goals. objectives. or policies of
ths Stale's action or omission and the
rsanagement goals or objectives
specified in the FMP for the fishery, or

 ii! The State and Federal
conservation and marusgament measures
for the fishery;

�! The effect of the State's acthm or
emission upon:

 i} The achievement of the FMP's
goals or objectives for the fishery;

 ii! 'I1ie achievement of opthnum yield
from the IIshery on a continuing basir.

 iii! Thear t tainmenl of the national
standrtfds for fishery conservation and
raanagement  as set forth in section
It}1 a! of the Act! and compliance with
other applicable Iew. and

 iv! The enforcement of regulations
Implementing the Fhlp:

�! We proportion of tbe tdtal fishery
'  stock or stocks of fish and fishing for

such stocks! that occurs or has occurred
within lhe boundaries of such State. or
thai Is subject lo the effects of ~
particular State' ~ action or omission:
and

�! The characterist cs and status
 including migratory pa'items snd
biological condition! of the stoch or
stocks of fish in the fishery.

$ a! e,5 c«nraerrcee»nt of prooeergntts.
 e! Notice of proposttd preempt/on.

The Assistant Administrator mey, if
deemed necessary, initiate a proceeding
under this part by issuing a notice of
proposed preemption to the Governor
and Attorney General of the Slate
concerned. 'Ice notice shaB contain:

�! A recital of lhe legal aulhority and
jurisdiction for institutirrg lhe
proceeding

�! A concise statement of the $ 819.4
. factual findings for Federal preemption

upon which the notice is basecL
�! The time, place, and date of the

~ erintp and
 e! Any regulations which the

Assistant Admini ~ lra for proposes to
apply or promulgate with respecl lo
fishing wilhin the boundaries of the
Stale.

 b! fiespcurse, We Stale shel! have lhe
opportunity lo respond in writing to the
notice of proposed preempllolL

 c! Ameorttrretrt. The Assistant
hdministratof may. at any time prior to
the hearing, amend or withdraw the
notice of proposed preemption. Al the
discretion of the administrative law
judge. the Assislant Administrator may,
after tba hearing bas begun but before
the record is amend or withdraw
the notice of proposed preemption.

 d! itropastttf tegrrtatiatrs-�! ln
genetrrL It additional regulations are
required to govern fishing within the
boundariee of a State, lhe Aaeistenl
Administrator shan pubBsh proposed
regula lions in the Federal Register
concurrently wilb issuing the notice
hidica ted in paragraph  a! of thi ~
section.

�! Erne~cy octiotrs. Nothing in this
section shaU prevent the Secretary from
taking emergency ection under section
30g e! of lhe Act.

y etg.e ftutee ~intn9 to tire ~
'Re dvil procedure rules of the

National Oceanic and Atmospheric
Administration currently sel forth in 15
CFR Part 9M. Subpart C,  or as
subsequen0y amended!. apply lo the
course of the bearing subsequent.to
commencenient of the proceeding
 pursuant to 5 919.5! and prior to
~ dminlstretive appeal  $ 519.7!, except
that the following sections ahaB not
apply.
ts CFR aoaan  Delhriuansh
ts CPS 00i~a Bt! lDulies aad powers af

ludgel: snd
15 CFR sos47R  hdruirustrstlve review ef

decision!.

f 01e.y Artrntnterratlve appeeL
 a! Bight of appeal. Within twenty �0!

days after receiving the reconunended
decision. either party may appeal the
decision to the Administrator. Any such
appeal shall be made in writing and
shaB include ~ concise explanation of
~ ny factual or hrgal errors the party
believes were made by the
adlntnlstrutive law judge. arid arly
alternative findings the party proposes
that the Administrator mahe. h copy of
the appeal shall be sent lo the opposing
partyi

 b! Respotrse. The opposing party
sbaB have leo�0! days from receipt of a
copy of lhe appeal in which to respond
in writing. There shall be no further right
af reply,

[c! Admi tv'strator s ovthort ty. Upon
consideration of any such appeal. and
response thereto, the Administralor
may, on the basis of lhe hearin record
and any materiale submitted wilb
respect lo lhe appeah

�! Remand the case to tbe
~ dministra tive law judge for such
furlber proceedings as may be
appropriate. along with a slatement of
reasons for tbe reman4

�! Reserve decision on lbe merite or
withdrew tba notice of proposed
preemption; or

 $! Accept or refuel any of the findings
or CoflCllisions Of tbe admmtatrutlve lout
judge and submit a recommendation to
the Secretary.

 d! Recoarmetrrfatian to die Secretary.
If no appeal Is filed, the Administrator
sheB promptly certify the hearing record
and ~ recommendation to lhe Secretary.
If an appeal is  Bed and the
Adminislrator acts pursuant lo
paragraph  c!�! of this section, the
Administrator shall promptly certify the
hearing recordI any appelrl record and
bis recommendatioa to the Secretary.
I gtM Secretary'e rte¹efon.

 a! Secretary's avthority. Based upon
the hearing record, any appeal record.
and the Adnrinistrator' ~
recommendation. the Secretary shall
decide whether the fectua! fndings exist
for Federal preemption of a State' s
authori ty within its boundaries  otber
than in internal waters! with respect to
the fishery in question, or whether to
remand tha case to the Administrator
for further proceedings as may be
appropriate.

 b! Nottficatiotr. �! If the Secretary
determines that the factual findings for
Federal preemption exist, he shaB notify
in writing the Governor of that Slate and
tbe appropriate Council of his
preemption of that Slate's authority. The
Secretary sbaII also direct the
Administrator to promulgale appropriale
regulalions proposed pursuant to
5 919.5 d!. and otherwise to begin
regulating the fishery within the Slate'a
boundarias.

�! If the Secretary determines that the
factual findings for Faderrrl preemption
do not exist, he shall notify ln writing
the Governor ot that Slate and the
appropriate Council of his
determine tiorL Tbe Secretary shell also
direct the Adrninstrator lo issue a notice
withdrawing tbe regulations proposed
pursuant to 4 1194 d!

g 510.0 Appttcatlorr for ftelnstatarnent of
State aurtrorfty.

 a! Application or Notice. Al any time
after the promulgation of regulations
under I 91M b!�! to regulate a fishery
within a State's boundaries. the affected
Slale may apply to lhe Secretary for
reinstatement of State authority, or lhe
Secretary may of his own initiative
serve upon such Slate a notice of hstent



to terminate such Federuf reguiatfotL A
State' ~ eppltcation ahaB include a deer
~ nd concise statement of  't! the action
taken by the State io correct the action
or omission found to have substantify .
and adversely affected the carrl4g out
of the fishery management plan, or �!
any changed idrcumstancee which affect
the relationship of the State'a action or
omission to take action to the carrying
out of the fishery management phm; and
�! any laws. regulationa or other
lnateriala which the State bellevue
support <~ e appQcatfon.

 b! l~f~~~~ Ifd ~~
determines that the applfcathn does not
raise substantial and material issues of
fact, be may accept or reject the
appbcatiau ln hia discretion. If the
Secretary accepts the application and
fmda that the reasons for which be
assumed regulation of the fishery within
the boundaries of the State no longer
prevaiL be shall promptly terminate
~ uch regulation and publish any
regula tory amendmenta tumeaaary to
accomplish that end.

 c! Hearing. Whenever the Secretary
determines that the application raises
substantial and material issues of fact.
he may direct tbe Adrninlatrator to
schedule hearings for the receipt of
evidence by an administrative law
judge. Hearings before the
adminlstwtive law judge to receive such
evidence shall be conducted in
accordance with I otQ.L Upon
conc!usion of such hearings, the
administrative law judge ahaB certify
the record and bia recommended
decision to the Administrator. Upon
consideration of the Stats's application.
the hearing record. aud any other
relevant materiaL the Administrator
ahsH recommend to the Secretary bia
determination. lf the Secretary finds that
the reasons for which he assumed
regulation of the fishery within the
boundaries of the State no longer
prevail. he sbe!I promptly terminate
such regulation and shall publish any
mgula tory amendmenta necessary to
accomplish that end.
iva daa ~t rsIa s-tt» 41I ~
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DlRECTORS. ET AL~POWERS AND DUTIES 130 5 17A

Hlatarlaal i4ata

St.1968, C. 4%, I 1, «ppruved June 22, 8L'l971, e, 1104, an emergency aet, ap-
1908, added subsections 01! and is!. proved Nov. 10. 1971, added subsection

�0!.

Crass Rataraaaas

Dunes of division under supervision of diteetor, see c. 21, I 5.
8!mnartty of provisions aa to director of division of fisheries and game, aee e. 191,

1 4.

Library Roisrsaoas

Fiab enlL C.J.8. Fiab I $7.

17A. Management of marine fisheries
Upon petition signed by any interested party or upon his own

motion, the director shall submit to the marine fisheries advisory
commission proposals relating to the management of the marine fish-
eries. After public hearing, notice of which shall be published in a
n~per of general distribution in the areas affected, the conunis-
sion shaM in writing approve or disapprove such proposals. It any
proposal is so approved, the director shall in accordance with such
approval adopt, amend or repeal rules and regulations, subject to the
approval of the commissioner, which shall govern the following activ-
ities only:

�! The manner of taking fish;
�! The legal size limits of fish to be taken;
�! The seasons and hours during which i'ish may be taken;
�! The numbers or quantities of fish which may be taken;
�! The opening and closing of areas within the coastal waters

to the taking of any and all types of fish; provided that no area shall
be so opened or closed without the consent of the selectmen of the
town or the mayor and council of the city affected thereby. Upon
the request of the commission. the selectmen or mayor and council
shall hold a public hearing upon the question and shall thereafter no-
tii'y the commission in writing within forty-five days after such re-
quest has been received or consent will be deemed to have been grant-
ed

No such rule or regulation shall require a license for the taking
of finned fish from coastal waters for non~mmercial purposes.
Added by St.1962, c. 716, iI 8.

Massachusetts



History of Section.
As enactel by P.L. 1981, ch. 197, 0 3.

Coaspiler'e Xotea For repeal of former
section. see compiler's note to 5 20.3-L

Rhode Island.

20-3-2. Powers and duties. � The ni; fine fisheries council shall
have regulatory jurisdiction over all marine aniiTial species within
the jurisdictional territory of the state. The council is authorized,
afb.r the holding of a public hearing to promulgate and adopt rules
and regulations governing the foHowing activities only, within the
areas of its jurisdiction:

 a! The manner of taking fish, lobsters and shellfish.
 b! The legal size limits of fish, lobsters and shellfish to be taken

or possessed.
 c! The seasons and hours during which fish, lobsters and shellfish

may be taken or possessed.
 d! The nuinbers or quantities of fish, lobsters and shellfish which

may be taken or possessed.
 e! The opening and closing of areas within the coastal waters to

the taking of any and all types of fish, lobsters and shellfish.



Appendix E

PART 1: FISHERIES LEGISLATION OF ASMFC MEMBER STATES

MAINE

DEPARTMENT OF MARINE RESOURCES

A enc structure or osition

n ~ 1 ~ s ~*

Department can make regulations with consent of
  legislative! advisory council.

Ti t 1.e 12, sec. 6171

Administrative rocedures

Title 12, sec. 6171

Title 12, sec. 6191

Mus t give prior not ice and hold pub lic hearing.

Must follow state Administrative Procedures Act,
Title 5, sec. 8001 et seq.

ASMFC le islation

State may participate in ASMFC.Title 12, sec. 46001

Other interstate rovisions

nalis ~

Remarks

Maine has interpreted its present ASMFC authoriz-
ing legislation as giving ASMFC authority to make
regulations on behalf of the state.

*n.3..s. ~ not in statute.

The chart spanning the next eleven pages is a compilation of information on
the administrative structure and statutory provisions of the member states
of ASMFC. It should be examined in its own right and used as a reference
for all future reports issued in connection vith this contract. With it,
readers can assess the appropriateness of a given proposed lav or course of
action for a state, and they can make an estimate of the effort needed to
effect a change in the regulatory process � or indeed of wbether change is
possib le.
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NEW HAMPSHIRE

DEPARTMENT OF FISH AND GAME

A enc structure or osition

n. t.s.

Chap ~ 206: LO Department has power to promulgate rules and
regulations.

Chap. 206:19 Departymnt has power to enforce rules and
regulations and impose penalties.

Administrative rocedures

Every odd-numbered year on the first Monday in
June, the Department must hold a public hearing to
consider public views on regulations.

Chap. 206:ll

State may participate in ASMFCChap. 213: 1

Other interstate rovieione

"Reciprocal Agreement with Maine and Massachusetts
in Regard to Enforcement"

Chap. 206: 27

Connecticut River Atlantic Salmon Compact  with
Massachusetts and Connecticut! is given power to
promulgate certain regulations dealing with salmon
fisheries. Can issue licenses. Police agencies
are authorised to enforce.

Chap. 213-a.l

Remarks

Chap. 213-a:1 offers clear precedent for New
Hampshire's conferring regulatory powers on a
compact.

MASSACHUSETTS
DIVISION OF MARINE FISHERIES

A enc structure or osition

A division of the Department of Fisheries,
Wildlife, and Recreational Vehicles.



Division has power to adopt rules and regulations
with governor's approval.

Chap. 130, sec. 17

No statute dealing with enforcement.

Administrative rocedures

Governor appoints the Marine Fisheries Advisory
Commission, which holds public hearings and
publishes notice It can approve regulations.
 In 384 N.E. 2d 233 the Supreme Judicial Court
found this prpcess constitutional.!

Chap. 130, sec. 17a

ASMFC le islation

Chap. 489, sec. l. 1-1 ~ 5 Authorizes participation in ASMFC.
 Acts of 1941!; also
Appendix to Chap. 130

RHODE ISLAND

DEPARTMENT OF NATURAL RESOURCES

A enc structure or osition

Department has advisory council of 7 persons
appointed by the governor.

Director of department has authority to promulgate
and enforce rules and regulations.

Chap. 20-1-4

Administrative rocedures

n. i.s.

ASMFC le islation

State may participate in ASMFC.Chap. 20-8-1

Other interstate rovisions

neles ~

Other interstate rovisions

322 Code Mass. Regs 5.01 Northern Shrimp Fishery regulations

322 Code Mass. Regs 9.01 Management of Massachusetts Herring Fishery



CONNECTICUT

DEPARTMENT OF ENVIRONMENTAL AFFAIRS

A enc structure or osition

ne les ~

Title 26, sec. 3

Title 26, sec. 111 Authorizes regulations on sports fisheries.

Authorizes regulations on commercial fisheries.Tit le 26, sec. 159a

Administrative rocedures

Title 26, sec. 112 Enumerates types of regulations and gives
requirements for notice and hearings  sports! ~

Gives requirements for notice and hearings
 commercial!.

Title 26, sec. 159c

ASHFC le is la t i on

Ti t le 26, sec. 295 Authorizes participation in ASMFC.

Other interstate rovisions

Provides for reciprocal enforcement of fish and
game laws in New York, Rhode Island, and
Massachusetts.

Title 26, sec. 26

Title 26, sec. 302 Authorizes participation in the Atlantic Salmon
Compac t.

Remarks

Reciprocal enforcement statute is a step toward
interstate regulatory agreements

NEN YORK

DEPARTMENT OF ENVIRONMENTAL CONSERVATION

A enc structure or osition

n i ~ s

Department is authorized to promulgate rules and
regulations.



Title 3, sec. 0301�m! Authorizes state to adopt and enforce rules and
regulations.

Title 13, sec. 0301 et Presents specific legislation on marine fisheries
saga having the form of regulations

Administrative rocedures

n.i,s.

ASMFC le islation

Title 13, sec. 0371 Authorizes participation in ASMFC.

Other interstate rovisions

Remarks

Legislature makes "regulations" as statute. It
may be reluctant to cede this authority to ASMFC.

NEW JERSEY

DIVISION OF FISH, GAME, AND WILDLIFE

A enc structure or osition

In Department of Environmental Protection.
Marine Fisheries Commission is an ll~mber body
 with 9 members appointed by the governor! having
power to disapprove regulations; see below for
exce pt ion.

Coiissioner of Division may propose rules and
regulations to the Marine Fisheries Commission

23:2b-4

Administrative rocedures

Cosssissioner can prepare fish management plans and
propose and promulgate rules and regulations in
accordance with the Administrative Procedures Act.
Regulations coming under purview of that Act do
not have to be put before the Marine Fisheries
Cosssission.

23: 2b-6

Title 11, sec. 0303 Confers power to enter reciprocal and cooperative
agreements.



ASNFC le islation

unless

Other interstate rovisions

23: 2b-8

23:9-56-58

Remarks

PENNSYLVANIA

PENNSYLVANIA FISH COMMISSION

A enc structure or osition

Title 30, sec. 301

Title 30, sec. 322

Title 30, sec. 2102

Administrative rocedures

nial ~ s ~

Other inters tate rovisions

Title 30, sec. 905

Title 30, sec. 7301

ASMFC le islation

Title 30, sec. 7101

Commissioner can enter into reciprocaL agreements
with other jurisdictions on rules and regulations

Commission can make agreements with Delaware re-
garding fishing rights on Delaware River and Bay.

A structure appears to exist �3:2b-8! for confer-
ring regulatory power on an interstate
compac t i

Nine members are appointed by the governor with
senate approval.

Cosssission can promulgate ruLes and regulations
concerning fisheries management.

Commission can promulgate rules and regulations
concerning fish and fishing.

Authorises participation in ASNFC.

Authorises reciprocal enforcement with New York
and New Jersey of all rules governing fisheries on
the Delaware River.

Designates Mew York, New Jersey, PennsyLvania, and
Delaware as the "Mid-Atlantic Section of ASMFC"
and authorises mutual agreements on rules govern-



Remarks

DELAWARE
DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL CONTROL

A enc structure or osition

n.i.s.

Title 7, sec. 102

Title 7, sec. 104

ASMFC le islation

Title 7, sec. 1501

Other interstate rovisions

Title 7, sec. 902

Remarks

MARYLAND

FISHERIES ADMINISTRATION

A enc structure or osition

Administrative rocedures

Title 7, sec. 103

ing shad fishing, together with enforcement
provisions.

Although Pennsylvania has not formally adopted
Amendment One, it appears to have gone farther
than most states toward authorizing regulation by
the compact  Title 30, sec. 7301! in connection
with the shad fishery'

The Department Secretary may promulgate rules and
regulations.

Secretary must publish proposed rules and regula-
tions in two newspapers and hold public hearings.

Secretary may delegate duties if such delegation
is consistent with Title 29, sec. 80.

Authorizes participation in ASMFC.

Grants fishing rights on Delaware River and Bay to
Delaware and New Jersey residents.

It is possible that Title 7, sec. 104 could be a
vehicle by which the Department could convey
regulatory authority to ASMFC.

Within the Department of Natural Resources



Title 4

Administrative rocedures

n.i.s.

ASNFC le islation

Title 4, sec. 30l

Other interstate rovisions

Title 4, sec ~ 306

Title 4, sec. 606

Remarks

VERGINEA

MARZNK RESOURCES COMNESSEON

A enc structure or osition

Consists of a chairman and six members appointed
by the governor.

Sec. 28. l-23

Administrative rocedures

Sec. 28.l-24

Sec. 28.1-26

Legislation in the form of regulations governing
fisheries.

No statutory authorisation for rule making by the
Fisheries Administration or the Department of
Natural Resources'

Authorizes participation in ASMFC.

Potomac River Compact: article 3 gives the compact
power to make regulations; article 4 prescribes
procedures for regulation; article 5 prescribes
procedures for enforcement.

Authorises reciprocal licensing provisions with
Virginia, West Virginia, and Pennsylvania.

The Potomac River Compact seems a clear indication
of precedent for the kind of regulatory authority
sought by ASNFC, but it is a two-state compact.

Commission has authority to make regulations.

Procedure specified for publishing regulations.

Hearing procedure specified for regulations.



ASMFC le islation

Sec. 28.1-202

Other interstate rovisions

Sec. 28.1-203

Remarks

NORTH CAROLINA

MARINE FISH COMMISSION

A enc structure or osition

Title 113-134

Title 113-132

Authorizes participaton in ASNFC.

Adopts Amendment One.

Other interstate rovisions

no isa ~

Administrative rocedures

Title 113-221

ASNFC le is let ion

Title 113-251

Title 113-253

Authorises participation in ASMFC and adopts
Amendment One.

Potomac River Compact with Maryland. Article 3,
sec. 88 gives Potomac River Fish Commission power
to make rules and regulations; article 4 speci-
fies procedures for rule making; article 5 grants
enforcement authority.

Potomac River Compact provisions establish a
precedent for granting rule making authority to a
compact, but it is a two-state compact.

Together with the Wildlife Resources Cosssission,
the Narine Fish Commission is part of the Depart-
ment of Natural Resources and Community Develop-
ment

Marine Fish Commission can promulgate rules and
regulations.

Where freshwater fish are found in coastal waters,
the two commissions have mutual jurisdiction.

Sets forth procedures for making regulations.



SOUTH CAROLINA

WXLDLIFE AND MAR!NE RESOURCES COMMZSSKOH

A eac structure or ositioa

Sec. 50-3-10

50-3-80

50-17-10 et seq.

Administrative rocedures

n.i.s.

Other interstate rovisioas

n. i.s.

Remarks

GEORGIA

BOARD OF NATURAL RESOURCES

h eac structure or ositioa

Within Department of Natural Resources.

Title 2, sec. 2201 Oae member from each congreasioaal area; others
appointed by the governor and approved by the
seaate.

Title 45, sec. 103 Board has authority to proealgate rules and
regulatioas.

ASMFC le islatioa

50-7-10

Within the Department of Mildlite and Marine
Resources.

Comaissioa coasists of 9 members, oae from each
congressional district and one appointed by the
governor.

Cosssiasion has power to rec~nd legislatioa and
authority to investigate fish aad game conditions.

Legislatioa resembling fisheries regulatioas.

Authorises participaton in ASMFC.

"Regulatioas" are made by the legislature aad
enacted as statute.



Administrative rocedures

n ~ ipse

ASMFC le islation

Authorises participation in ASMFC.Title 45, sec. 721

Other interstate rovisions

Soard can enter reciprocal agreements with
bordering states concerning fish licenses.

Title 45, sec. 107

FLORIDA
DIVISION OF MARINE RESOURCES

enc structure or osition

Part of the Department of Natural Resources

May promulgate rules and regulations. Power to
regulate taking or possession of saltwater fish is
reserved to the state.

370.021

Administrative rocedures

Director of Division submits them to the Depart-
ment, which publishes notice,

370.021

ASMFC le islation

Authorises participation in ASMFC.370.19

Other interstate rovisions

Authorises participation in Gulf States Marine
Fisheries Gosssission.

370.20

Department may enter reciprocal agreements on
shrimp and prawn fisheries.

370. 18

Remarks

The requirement that regulatory power regarding
saltwater fish be reserved to the state appears
intended to thwart the operation of an interstate
regulatory compact.

Title 45, sec. 728-731 Agreements on mutual enforcement of inland
waterways with South Carolina, North Carolina,
Alabama, and Florida.



bendix F

States have very broad constitutional authority to regulate fis~ within
their territorial waters. Manchester v. Massachusetts, 139 U.S. 240 �891!.

States may regulate oarrrrarcial items which are predominantly local in nature,
even if ~e is an incidental impact on interstate amnerce. South Carolina
State Hi hwa 't. v. Barbell Bros., 303 U.S. 177 �938!.

The broad constitutional authority of a state applies to citizens and non-
citizens within the territorial waters. Glenovich v. Noer, 346 F. Supp.
2186  D. Alaska 1972!

States may prohibit the possession of game lawfully caught in another juris-

211 U.S. 31 �980! .

States may require a pern6t for all fishing vessels operating within state
waters regardless of the origin of the catch. Santa Cruz Oil Co . v. Milnor,
55 Ca. App. 2d 56, 130 P. 2d 256 �952!.

States may regulate fishing activities beyond their territorial waters if
there is a legitimate interest in enforcing state regulations of the sane
fishery within territorial waters. Ba side Fish Flour Co. v. Gentry,
297 U.S. 422 �936! .

States may regulate a miqratory fishery that cecurs both within and without
its territorial waters. State v Bundrant, 546 P.2d 530 �976! .

States may regulate the fishing activities of its citizens beyond the
territorial waters. Skiriotes v. Florida, 313 U.S. 69 �941! .

States may regulate fishing activity beyond their territorial waters if the
fish is larded in the state. Bayside Fish Flour Go. v. Gen, 297 U.S.
422 �936! .

States may rmt protect local interests in violation of the mrrm~mm clause
of the U.S. Constitution. amer v. Witsell, 334 U.S. 385 �948! .

States may rmt impmrnissibly discriminate against non-citizens in violation
of the privileges and irrrrtunities clause, or the equal protection clause of
the U.S. Constitution. ier Souxxi Waterman's Association v. Douglas,
541 F. Supp. 1286  E.D. Va. 1982!.

States may not deny access to territorial waters fishing ta non-resident
fishermen whose fishing vessels are docurrented under the laws of the United
States. Douglas v. Seacoast Products, Inc., 431 U.S. 265 �977!.
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MARINE FISHERIES ' et aLs

Supreme Judicial Court oi M~usetts,
Suffolk.

Argued Feb. 7, I980.

Decided April 23, l~,

Com me reuti fishing corporation
brought action attacking validity of Massa-
chusetts regulation governing the taking of
Atlantic blue fin tuna. On certification of
question of law by the United States Dis-
trict Court for the District of M~u-

setts, the Supreme Judicial Court, Kaplan,
J., held that Director of Division of Marine
Fisheries had statutory authority to
promulgate the regulation.

Question answered,

L Kenneth A. Crossrnsn, Director of the Massa.
chusetts Division of Law Enforcement. See
G.L c, 2l, 0 6.
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Director of Division of Marine Fisher
isa bad statutory authority to promulgate
regulation governing taking of Atlantic
blue fin tuna. M.G.LA c. IM, Q 2, 17A,
80, 104.

2. Administrative Law and Procedure
~390

For an agency's regulations to be valid,
no more need be discerned than some ra-
tional relatron between the regulation and
the empowering statutL
3. Constitutional Law ~ 72

Respect is owing to an agency's own
view that its regulation is within empower-
ing statute.

4. Administrative Law and Procedure
o 749

Presumption exists that an agency reg-
ulation does not exceed its empowering
statute which is as strong as presumption
that a statute squares with the Constitu-
tion.

Gene K. Landy, Boston; for plaintiff.
Carl Valvo, Asst. Atty. Gen., for defend-

anta

Before HENNESSEY; C. J., and QUIRI-
CO, BRAUCHER, KAPLAN and LIACOS,
JJ.

' KAPLAN, Justice.

In December, 1978, the plaintiff White
Dove, Inc., a New Jersey corporation en-
gaged in commercial fishing, commenced an
action in the United States District Court
for the District of Massachusetts attacking
on various Federal and "pendent" State
grounds the validity of 322 Code Mesa
Regs 5 6.04, a 1876 regulation of the Mas-
sachusetts Division of Marine Fisheries gov-
t ming the taking of Atlantic bluefin tuna
Under the regulation, the plaintiff's vessel
.hite Dove could not obtain a "special per
mit," which wouM entitle it to take bluefin
tuna by purse seine, for the reason that it
had not operated in that purse seine fishery
in Massachusetts prior to 1974. One of the

claims advanced by the plaintiff in United
States District Court was that the regula-
tion was not authorise by statute. The
District Judge denied the plaintiff prelimi-
nary injunctive relief against the regula-
tion, and at the same time, on the defend-
ants' motion, certified to this court under
SJ.C. Rule S:21 the question: "Did the
Drrector of the Division of Marine Fisheries
have statutory authority under G.L c. 180,
5
, 17A, 60, aad 104 to promulgate the .
1976 tuna pursoeeine legulationT" We
shall answer the question, "Yea."

 I] Accompanying the certified question
is a statement of facts  sse SJ.C. Rule 821,
$ ~ $59 Nasa 790 [1971]! which we con-
dense, avoiding some detail, as foilowL It
is the giant bluefin tuna  800 pounds and
over! that ia of intervrst here. From Decem-
ber to June these fish are not found in
Massachusetts waters, as part bf the popu-
lation moves to the Gulf of Mexice and
another into nud-AtbLntic waters. The fish
are first sighted off the Massachusetts
coast in early June and remain in the locali-
ty � both within and outside M~usetts
waters � well into the autumn. Cape Cod
Bay is an important fishing ground, and it
may be-so the plaintiff has contended-
tbat in many, but not all years, the fish
appear in "seinable configurations" only
within that Bay.

The fiah ale taken mostly by purse seine
or handgear. By the former method, aa
airplane spots a school and the mother ves-
sel pays out a net around it, clcees  purses!
the net, and brings the net and contents
onto the deck. Handgear fishing is done by
individual handline  or red and reel or har
poon! from relatively small boata

In recent years the giant blllefln tuna
have been destined predominantly for the
Japanese market. They are not much fan-
cied in this country, being darker, oilier,
and with higher concentrations of meteuY
than the schoolmiss  smalhrr! tuna,

In 1974, the Director adopted a regulation
of the purse seine and harufgear fislreries
for the tuna. Purse seine fishing was al-
lowed only in September snd October but
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not beyond a total seine quota of 225 short
tons; it was limited to vessels "having oper-
ated in the purse seine fishery for bluefin
tuna in Massachusetts since 1964." Hand-
gear fishermen each had a catch limit of
two a day  or, at the option of any individu-
al or company that had taken the fish in
1973, a seasonal litnit equal to 80% of his or
its 1978 catch!.

A Federal Atlantic Tunas Convention
Act, 16 U.S.C. $ 971, et seq., was passed in
1975. Regulations thereunder �0 CFR
Q 28529, 28530, set forth at 44 Fed,Reg.
86060 [1979]! establish a total quota for all
purse seine vessels of 800 tons of the fish;
when that weight is reached, this kind of
fishing for the giant tuna is closed until the
following August 15. Each vessel using
hand gear is permitted to take no morc
than one giant fish a day with a yearly
limit for all vessels of 1,128 tons  northern
area!, or five fish a week with a limit of
ninety tons  southern area!. There are pro-
visions for giving notice of fish taken.

In view of the Federal regulations, the
Director after due procedures adopted the
1976 regulation  reproduced in the margin! s

pealing the 1974 catch limits. The mate-
rial provisions prohibited seine fishing be-
fore September 1, stated that no vessel
should take bluefin tuna by purse seine
without a "special permit' for a regulated
fishery" to be issued by the Director, and
limited these permits bx"  hose vessels hav-
ing operated in the purse seine fishery for
bluefin tuna in Massachusetts prior to 1974,
as ascertained by official vessel logs or oth-
er accredited records."

3. "6.04r Taking of Atlantic Bfveffn Tuna Thvn-
nvs Thynnvs

"Rules and regulations governing the taking
of Atlantic Bluefin Tuna, Thunnus thynnvs, by
Net adopted under provisions of the General
Laws of the Commonwealth of Massachuseus,
ChapterS 30A and 130, Sactlnna 2, l7A 80 and
l04.

" l! The uss of nets for taking blucfin tuna
other than purse seine or trap as prescribed in
the following is prohibited:  a! Bluefin tuna
may be taken in approved fish traps. How-
ever, the Director shall have the right to in-
spect any fish trap and modify its operation lf
be deems the trap is being set specifically to
take bluefin tuna.  b! No vessel shall take or
attempt to take bluefin tuna with a purse seine

v. DIRECTOR, ETC. Mass 1171
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As noted, the plaintiff's vessel White
Dove could not qualify f' or a special permit
under the 1976 regulation because it had
not participated in the purse seine fsshery
before 1974; it was not equipped for tuna
seining until 1976 and did not attempt such
seining  which it could do outside Massachu-
setts coastal waters notwithstanding the
regulation! until 1977. Siinilarly disquali- ~
fied were two other prospective applicants
for special permits. Only two vessels have
obtained such permits, A.A. Ferranfe and
gsa Rover. The owners of these vessels
operate them as a single company, selling
the catch to a Japanese company, %hen
the regulation was promulgated in 1976 the
Division knew that these two vessels had
participated in the seine fishery for the
tuna prior to 1974 and knew of no other
vessel currently in the fishery which had so
participated.

1. The 1976 regulation, in the form of a
"proposal," had to be given a public hearing
and receive approvaj by the Marine Fisher-
ies Advisory Colnmission  established by
G.L c. 21, $ SA!, and in the form of a
regulation, required approval of the Com-
missioner of Fisheries, VhkIlife and Recfett-
tional Vehicles, all before issuance by the
Director.  See G.L c. 180, $ 17A, par. 1,
and State Administrative Procedure Act,
G.L c. 80A, j 2.! The tegulation is now to
be measured againsf, the substantive em-
powering provisions, notably those of G.L
c. 130, $17A and f &0. The farmer speaks
of proposajs "relating to the management

without a Special Permit for a Regulated Fish-
ery issued by the Director of Marine Fisberiea.
SpeCial Parmita fOr a Regulated Fiahety tO take
bluefin tuna with a purse seine shall be hndted
to those vessels having operated in the purse
seine fishery for bluefin tuna in lviassachusatts
prior to l974, as ascertained by official vessel
logs or other accredited records,

"�! Taking or attempting to take blusfln
tuna with a purse seine prior to September l, is
prohibited.

"�! Violation of these rules and regulations
will result in immediate revocation of tha Spe-
cial Permit for a Regulated Fishery and shall be
subject to a fine of not less than tan dollars nor
more 'than one ihousaiid dogafs.
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S.Ct. 2513, 49 L.Edged 611 �976!, is sugges-
tive.s

[MJ In light of the foregoing, the va-
lidity of the 1976 regulation can be upheld
with minimal dependence on various sup-
portive canons of interpretation well settled
in this jurisdiction, in particular: That no
more need be discerned than some rutional
relation between the regulation and the em-
powering statute. See Consolidated Cager
Corp. v. Department of Pub. Health, 872
Mesa 844, 855, 864 N,E2d 1202 �977!;
Nourrung v. Esmjiy Publications Serv., inc�
411 U5. 356, 369, 98 S.Ct. 1652, 1660, 36
LRi2d 818 �973!. That respect is owing
to an agency's own view that its regulation
is within the statute. See Casa Lorna, inc,
v. hlcoholic Beverrtges Control Comm'n,

MssL �, � ', 385 N.E2d 976 �979!;
Board of Educ. v. Assessors of Worcester,

, 868 Mass. 511, S~I6, 333 N~ 450
�975!. That, indeed, there is a prusump-
tion that the reguhttion does not exceed the

' statute which is as strong as the presump-
tion that a statute stluares with the Consti-
tution. See Levy v. Board of Registration
t5 DisciptJne in Medicine, MasL

a, 892 N.E2d 1036 �979!; Coleila v,
State Racing Comm'n, 860 Mass. 152, 159,
274 N.E2d 331 �971!.

2. We deal with miscellaneous conten-
tions of the plaintiff which fail, in our view,
to overcome the interpretive result indi-
cated.  ag The plaintiff, makes a last min-
ute discovery that in 1975 the Department
of Natural Resources  which then embraced
the Division of Marine Fisheriea! sponsortrd
a bill �975 House Doc. No. 288! to atnend
$ ITA to grant the Director the power to
adopt regulations to govern a sixth "activi-
ty" � "[tjhe amount of fishing effort." The
Legislature did not adopt the proposal, but

g. Here the Court upheld an ordnance of the
city of New Orleans outlawing from the
"French Quater" all pushcart vendors who
had been in business less than eight years. The
legislative objective was to preserve the area's
charm by eliminating all these peddlers but,
"rather than proceeding by the irnrnediate and
absolute abolition of all pushcart food vendors,
the city could  as against a claim of arbitrari-
ness! rationally choose irutiauy to eliminate
vendors of more recent vintage. This gradual

v. DIRECTOR, ETC. MasL 1173
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it is possible to trace the bill into an enact-
ment which limits to 1/00 the number of
commeroial lobster permits the Director
may issue annually. G.L c. 180, $ 88B,
inserted by St.1976, c. 484, $ 1. The argu-
ment is that the Division and the Legisla-
tore understood in 197S that there was a
lack of power to issue a rttgulation on the
style of the 1976 regulation and that the bill
wss designed to supply the power. But it
may be that the bill looked simply to a
power to limit the number of permits,
which the 1976 rttgulation did not purport
to do. In all events, the intimation of a
consciousness of lack of power must face
the fact that the Division had issued in 1974
a regulation rvurembling the 1976 rttgulatiotL
The tiuestion, moreover, is what was intend-
ed by the original enactment of 5 17A, and
inaction by a subsequent Legislature carries
little weight in defining that intent. See
Mnssscbusetts Comm'n Against Discrinrina-
tion v. Liberty Nut. In@ Co. ~ 37I Maga 186,
193 � 194, 356 N.E2d 236 �976!. If inaction
is given much weight, an agency would be
reluctant to seek merely clarifying amend-
ments far fear of the inference that would
be drawn from their failure to pass. Id. at
194, 356 N.E2d 286.

 b! Counsel remind us of the common law
tradition that the right to fish is "public
and common to every person," Weston v.
Ssmpson, 8 Cush. 347, 352 �851!, and we
are warned against ~ casual derogation
from the common law. It may be enough
to say that the current reality is not a
common law regime penetrated here and
there by statute, but a well statutised law
of marine fisherics.

 c! The plaintiff reaches back to Gibbons
v. Ogden, 9 Wheat, 1, 6 LEtL 28 �824!, for
the argument that the licensing of White

approach to the problefn ls not consthlelonally
hnpermissible.... 'The city cotdd reason-
ably decide that newer businesses were lese
likely to have built up substantial rNiance in-
terests in continued operation...." AK
at 305, 96 S.Ct. at 3$17-2518.

a. bless Adv.StL �879! 29l, 29L

b. frtass.Adv.Sh.  tn79! lsS7, ISM.
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Dove to engage "in the coastiag trade and
the taking of fish of eve~ description"
under the Federal Enrollment and Licens-

ing hct of 1793. 46 US,C f 263 �976},
forbids the Commonwealth Co bar the plain-
tiff's vessel from the seine fishing while
admitting other vessels to it. We recognise
that on this question ot preemption we do
nct have the Inst word. But as the plaintiff
urges us to consider the possibility of pre-
emption as conditioning our interpretation
of $ 17A l!, we have to say that Douglas v'.
Seacoast Prods� lac 431 U4. 265, 97 S.Ct
1740, 52 LEcL2d 304 �977!, suggests that
that possibility is remote indeed, since nei-
ther our statute nor the regulation thereun-
der affords any preferential treatment to
in-State vessels, and prevention oi "over
catching" and so on is within the Common-
wealth's police po~er. See Manchester v.
kfassschusetts, 139 U.K 240, 11 S.Ct 559, 35
LZd. 159  l891!; Smith v hfaryland, 1$
How. 71, 15 LEd. 269 �855!.

The plaintiff complains, finally, of what
it terms the "monopolistic" tendency or ef-
fect of the 1976 regulation. But this al-
leged iniquity is not a matter for considera-
tion hera

The question certified is answered "YeL"
This opinion will be forwarded to thc cer-
tifying court and the parties in accordance
with SJ.C. Rule 321, 5 7, 359 Mass, 790
�971!.

relic, J�of first@agree murder and assault
and battery with a dangerous weapon, aad
he appealaL The Supreme Judicial Court,
Kaplan, J�held that: �! grand jury testi-
mony given by witness, wha suhnnluently
died, wne not admimibie uader "prior su
carried teathriony" exception Co hearsay rrda
for purpnm of estahhshlng defendant's
criminal irresponsibility; �! such grand
jury testimony wsa not adnrissible under
any "innominate" exception; �! any errvir
in exclusion of the grand jury testhnony
would have been harmless; �! refererrcea
to defendant's prior incarmratioas in the
evidence introduced by Commonwealth did
not involve any error; �! even if there had
been error in that regard, it was not preju-
dicial, and �! prrlecntor's epening renmrhs
and testimony in «hieh defendant was pic-
tured as saying at time of his arrest that he
would tell everything in exclla age ior
promise that he would be sentenced to cer
tain facility, rather than another, waa net
prejudiciaL

Judgments affirmerL
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FISHERIES MANAGEMENT REGULATION: WHAT WE CAN LEARN FROM THE
JAPANESE EXPERIENCE IN THE FISHERY MANAGEMENT PROCESS

The purpose of this presentation is to provide a better
understanding for fishery management problems under the Magnuson
Fishery Conservation and Management Act from the perspective of
Japanese fishing interests. Representing Japanese fishermen
offers a unique insight into the fishery management process and
its problems under the Magnuson Act. We stand to learn a good
deal from the Japanese experience in this process.

Fisheries management under the Magnuson Act is a complex
multidisciplinary process which naturally gives rise to a
multiplicity of legal and policy issues. For Japanese and other
foreign fishermen, most of these issues have been raised in the
context of encouraging U.S. fisheries development. Optimum yield
 OY! determinations and time and area closures are primary
examples of management measures intended to encourage U.S.
fisheries development by restricting foreign fishing. The major
legal and policy questions raised by these management measures
relate to the extent and scope of authority under the Magnuson Act
for encouraging the development of U.S. fisheries. Case law has
not yet developed on these questions.

Below I have outlined a few of the legal and policy questions
raised by OY determinations intended to encourage U.S. fisheries
development at the expense of foreign fishing. I have also
briefly outlined the procedures we follow for representing foreign
fishermen in the fishery management process. The latter outline
has been largely developed from a presentation by Mr. Paul



MacGregor given at the First Annual National Fishery Law Symposium
on Advisin the Fishin Industr, held in Seattle during October
of 19 2.

1. OPTIMUM YIELD DETERMINATIONS INTENDED TO ENCOURAGE U.S.
FISHERIES DEVELOPMENT AT THE EXPENSE OF FOREIGN FISHING

Optimum yields have been specified in at least two fisheries
 Tanner crab and butterfish! to eliminate or reduce a foreign
fishery as a means to encourage U.S. fisheries development.
Japanese fisheries and their markets have been major targets of
these actions. The theor y underlying these OY determinations is
that if the supply of fish entering a foreign market from a
foreign allocation is eliminated or reduced, foreign nations will
be encouraged to fill the market void through increased purchases
from the U.S. industry. Below I have outlined a few of the legal
and policy questions raised by these determinations.

A. Has the OY been Proper ly Assessed and S ecified?
Section 303 a 3

1. Does the OY value provide the greatest overall benefit
to the Nation? Section 3  18!-

a. In terms of food production?

b. In terms of recreational opportunities?

c. In terms of maintaining reciprocal trade benefits with
foreign trading partners? Maine v. Kre s,
563 F.2d 1043 at 1049   1st ir. 1977

2. Has the OY been prescribed as such on the basis of the
maximum sustainable yield  MSY!?

a. What is the MSY or acceptable biological catch  ABC!
of the fishery?

b. Has the fishery ever produced at the MSY/ABC?

c. What are the economic and/or social parameters of
the fishery producing at the MSY/ABC or historical levels
of fishing?

d. What economic and/or social factors or data suggest
the resource should not be fished at the MSY/ABC !evel?



e. What economic and/or social factors support a specified
level of fishing other than the MSY/ABC level?

f. Does the reassessed optimal level of fishing "respond
to" some unique economic and/or social problem in the
fishery or reg ion? Le islatiye Histor at 1098-99.

3. Is the economic and/or social factor relevant to the
the determination of the OY from the fishery?

a. Does it have a measureable, quantitative relationship
to the fisher y producing at the MSY/ABC level?

b. Does the OY determination respond to an existing
economic and/or social condition or does it attempt
to modify or change that condition?

c. Is the economic and/or social factor at a given value
determinative of the amount. of fish which can be
utilized by the U.S. industry?

B. Is the OY Specification Consistent with the National
Standards for Fishery Conservation and Mana ement?  No. 5
used as an example.

1. Does the OY specification constitute a management measure?

2. Does the OY specification promote efficiency in the
utilization of the fishery resource? Section 301 a! �!,

a. Does the OY specification preclude the harvesting of
large biological surpluses historically utilized by any
current user group'?

b. Is the purpose of the OY specification to ensure
maximum economic return to the U.S. industry in
utilizing the biological surplus?

c. Is the purpose of the OY specification to maintain
stability in the market?

3. Does the OY determination have economic allocation as its
sole purpose? Section 301 a!�!.

a. Is the intended purpose of the determination
to give one user group a distinct economic
advantage in the market over another user group?

c. Does the value of OY have any meaningful relationship
to the MSY/ABC?



C. Does the Determination of the OY Exceed the Scope of
Secretarial Authority for the Conservation and Mana ement
of the Fisher Resources?

1. What is the intended purpose and/or effect of the OY
specification?

a. Is the intended purpose to respond to current economic
conditions in the fishery and/or market thereby allowing
the economics of the fishery to be determined in the
normal course of supply and demand?

b. Is the intended purpose and/or effect to effect a change
in market stability in order to give one user group a
competitive advantage over another?

2. Is the intended purpose and/or effect of the OY
specification consistent with provisions of the Magnuson
Act delineating the scope of regulatory authority?

a. Purposes of the Act:

�! Conserve and management the fishery resource.
Section 2 b! �! .

 a! Definition of the term "conservation and
management". Section 3�!.

 b! National standards for fishery conservation
and management. Section 301.

�! To "promote" domestic commercial and recreational
fishing. Section 2 b!�! ~

�! To "encourage" the development of U.S. fisheries and
to ensure that OY determinations "promote" such
development. Section 2 b!�!.

 a! Definition of the word "encourage" and the scope
of authority implied. Webster 's Third New
International Dictionary, 1981.

 b! Is the OY determination intended to "promote" or
actually assist in the development?

b. Policy of the Act:

�! To maintain without change the existing territorial
or other ocean jurisdiction of the U.S. for all
purposes other than fishery conservation and
management. Section 2 c!�!.



 a! Narrow v. broad construct.ion of scope and extent
of authority under laws with extraterritorial
application.

 b! Application of common law scope and extent of
authorit.y on management of living resources
beyond territorial boundaries.

�! To permit foreign fishing consistent with the
provisions of the Magnuson Act. Section 2 c!�!.

c. Other provisions of the Act:

�! Governing international fishery agreement  GIFA!.
Section 201 c!

�! Reciprocity. Sections 201 g!, 202 a!�! A!, and
202 e!�!.

3. Is the OY determination consistent with other applicable
law and policy?

 a! Const,itutional due process and equal protection.

 b! U.S. trade policy. Trade Act of 1974, 19 U.S.C. 2118.

II. REPRESENTING JAPANESE AND OTHER FOREIGN FISHERMEN IN THE
FISHERY MANAGEMENT PROCESS

The fishery management process begins with the Regional
Councils and their advisory bodies. Potential problems under
proposed management measures affecting the interests of various
user groups are best resolved at the regional level. Our system
in the United States is unique inasmuch as foreign fishermen have
the opportunity to participate in the regional management, process'

The openness and fairness of our regional fishery management
process is beneficial to both domestic and foreign fishing
interests. As fishery management proposal work their way through
the development and review process, differences affecting the
various user groups are more easily resolved at the regional
level. If agreement among the user groups can be reached on
particular management measures, the result, is a better
underst,anding for the purpose of the measures and the management



process as a whole. Taking care of potential problems at the
regional level can also save considerable time and expense later
in the review process.

The following outline provides some basic guidelines for
keeping track of proposed management measures working their way
through the development and review process at the regional and
federal levels. These guidelines are patterned after our
experience in working with the North Pacific Council and the
National Marine Fisheries Service in both Juneau and Washington,
D.C.

A. The Council Family.

1. The Executive Director and staff.

2. The Plan Development and Plan Maintenance Teams  PDTs and
PMTs!.

3. The Scientific and Statistical Committee  SSC!.

4. The Advisory Panel  AP!.

B. The Council Develo ment Process.

'I. Initiation of proposals.

a. The Council family.

b. Public and private interest groups, both domestic and
foreign.

2. Review and development of proposals and alternatives.

a. PDTs and PHTs.

b. Priviate contractors.

3. Analysis of the proposed management measure.

a. Identification of the scope and purpose of the proposal.

b. Analysis of the proposal's effect upon the user group
fishing and processing operations.

c. Analysis of the proposal's compliance with the national
standards for fishery conservation and management, other
provisions of the Magnuson Act, and other applicable
law.



d. Assessment of the information and/or data upon which
justification for the measure is based  possible use of
experts!.

e. Organization of user group information and/or data to
either support or refute the proposed measure.

4. Responding to the proposed management measure.

a. Communicate with other user groups.

b. Communicate with the Council developers.

�! PDT and PHT members.

�! Private contractors.

c. Attend and participate in PDT and PHT meetings and
special meetings or hearings held by private
contractors.

d. Communicate with the Council decision makers.

�! Attend and participate in SSC and AP meetings.

�! Prepare and present comments before the AP, SSC,
and Council during the public comment periods.

C. The Federal Review Process.

1. Obtain a copy of the management proposal from the Regional
Director 's office once it has been finalized and forwarded
to Washington to begin the Secretarial review period.

2. Hake arrangements to meet with plan reviewers and their
general counsel in Washington as soon as possible after the
Secretarial review period begins to explain your position
in either support of or opposing the management proposal.

3. Prepare and submit comments upon proposed management
measures well in advance of the final day for submitting
comments.

4. Hect with as many people in the final decision making
process as possible to discuss your group's interests
in the proposed management measures.

D. Judicial Review Process.
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AGREEMENT BETWEEN

THE GOVERNMENT OF THE UNITED STATES OF AMERICA
AND THE GOVERNMENT OF JAPAN

CONCERNING FISHERIES OFF THE COASTS

OF THE UNITED STATES OF AMERICA

Agreement signed at Washington September 10, 1982
Entered into force January 1, 1983

Remains in force until December 31, 1987
T.I,A,S.

U.S.T.

The Government of the United States of America and the Government of
Japan,

Recognizing that the United States has established a fishery conser-
vation zone within 200 nautical miles of its coasts within which the Uni-
ted States exercises exclusive fishery management authority over all fish
and that the United States also exercises such authority over the living
resources of the continental shelf appertaining to the United States and
over anadromous species of fish of United States origin;

Recalling that they signed the Agreement. between the Government of
the United States of America and the Government of Japan Concerning Fish-
eries off the Coasts of the United States of America on March 18, 1977,

Recognizing that Japan has been cooperating in the rational manage-
ment and conservation of the living resources off the coasts of the Uni-
ted States and that the nationals and fishing vessels of Japan have been
cooperating in the development of and engaging in the utilization of
these resources off the coasts of the United States,

Desiring to continue and further develop mutual cooperation;

Considering their common concern for the rational management, con-
servation and achievement of optimum yield of fishery resources off the
coasts of the United States;

Taking into account international law relating to oceans and fish-
eries; and

Desiring to establish reasonable terms and conditions pertaining to
fishing for the living resources of mutual concern over which the United
States exercises exclusive fishery management authority;

Have agreed as follows:

ARTICLE I

The purpose of this Agreement is to promote rational management, ef-
fective conservation and achievement of optimum yield of fishery resour-
ces of mutual interest off the coasts of the United States and to estab-
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lish a common understanding of the principles and procedures under which
fishing may be conducted by nationals and fishing vessels of Japan for
the living resources over which the United States exercises exclusive
fishery management authority.

ARTICLE II

As used in this Agreement, the term

l. "living resources over which the United States exercises exclu-
sive fishery management authority" means all fish within the fishery con-
servation zone, all anadromous species of fish that spawn in the fresh or
estuarine waters of the United States and migrate to ocean waters while
present in the fishery conservation zone and in areas beyond national
fisheries jurisdiction recognized by the United States and all living re-
sources of the continental shelf appertaining to the United States;

2. "fish" means all finfish, mollusks, crustaceans, and other
forms of marine animal and plant life, other than marine mammals, birds,
and species of tuna which, in the course of their life cycle, spawn and
migrate over great distances in waters of the ocean;

3. "fishery resources" means one or more stocks of fish that can
be treated as a unit for purposes of management and conservation and that
are identified on the basis of geographical, scientific, technical, rec-
reational and economic characteristics;

4. "fishery" means any fishing for fishery resources;

6. "fishing" means

 a! the catching, taking or harvesting of fish;

 b! the attempted catching, taking or harvesting of fish;

 c! any other activity that can reasonably be expected to re-
sult in the catching, taking or harvesting of fish; or

 d! any operation at sea, includirig supply, storage, refriger-
ation, transportation or processing� directly in support
of, or in preparation for, any activity described in sub-
paragraphs  a! through  c! above,

provided that such term does not include other legitimate uses of the
high seas, including any scientific research activity;

5. "fishery conservation zone" means a zone contiguous to the ter-
ritorial sea of the United States, the seaward boundary of which is a
line drawn in such a manner that each point on it is 200 nautical miles
from the baseline from which the breadth of the territorial sea of the

United States is measured;
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7. "fishing vessel" means any vessel, boat, ship, or other craft
that is used for, equipped to be used for, or of a type that is normally
used for

 a! fishing; or

 b! aiding or assistng one or more vessels at sea in the per-
formance of any activity relating to fishing including
preparation, supply, storage, refrigeration, transporta-
tion or processing; and

8. "marine mammal" means any mammal that is morphologically adap-
ted to the marine environment, including sea otters and members of the
orders Sirenia, Pinnipedia, and Cetacea, or primarily inhabits the marine
environment such as polar bears.

ARTICLE III

The Government of the United States and the Government of Japan
shall carry out perodic bilateral consultations regarding the implementa-
tion of this Agreement and the development of further cooperation in the
field of fisheries of mutual concern, including the establishment of ap-
propriate multilateral organizations for the collection and analysis of
scientific data respecting such fisheries,

ARTICLE IV

l. The Government of the United States is willing to allow access
for fishing vessels of Japan to harvest, in accordance with the terms and
conditions to be established in permits issued under Article IX, that
portion of the total allowable catch for a specific fishery resource that
will not be harvested by fishing vessels of the United States and may be
made available to fishing vessels of Japan in accordance with paragraph 2
below.

2. The Government of the United States shall determine each year,
subject to such adjustments as may be necessitated by unforeseen circum-
stances affectng the stocks, and in accordance with United States law,

 a! the total allowable catch for each fishery resource based
on optimum yield, taking into account the best available
scientific evidence and relevant social, economic and
other factors;

 b! the harvesting capacity of fishing vessels of the United
States in respect of each fishery resource,

 c! the portion of the total allowable catch for a specific
fishery resource that may be made available, on a periodic
basis each year, to foreign fishing vessels; and
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 d! the allocation of such portion that may be made available
to authorized fishing vessels of Japan.

3. The Government of the United States shall determine each year
in accordance with United States law the measures necessary to prevent
overfishing, while achieving on a continuing basis the optimum yield from
each fishery resource. Such measures are described in Annex I which con-
stitutes an integral part of this Agreement.

4. The Government of the United States shall notify the Government
af Japan of the determinations provided for in this Article on a timely
basis.

ARTICLE V

In determining the portion of the surplus of the total al.lowable
catch for fishery resources that may be made available to fishing vessels
of foreign nations, including Japan, the Government of the United States
will decide on the basis of the factors identified in United States law
including:

1. whether, and to what extent, such nations impose tariff bar-
riers or nontariff barriers on the importation, or otherwise restrict the
market access, of United States fish or fishery products;

2. whether, and to what extent, such nations are cooperating with
the United States in the advancement of existing and new opportunities
for fisheries trade, particularly through the purchase of fish or fishery
products from United States processors or from United States fishermen;

3 whether, and to what extent, such nations and the fishing ves-
sels of such nations have cooperated with' the United States in the en-
forcement of United States fishing regulations;

4 whether, and to what extent, such nations require the fish har-
vested from the fishery conservation zone for their domestic consumption;

6. whether, and to what extent, the fishing vessels of such na-
tions have traditionally engaged in fishing for such fishery resources;

7, whether, and to what extent, such nations are cooperating with
the United States in, and making contributions to, fishery research and
the identification of fishery resources; and

8. such other matters as the Government of the United States deems
appropriate.

5. whether, and to what extent, such nations otherwise contribute
to, or foster the growth of, a sound and economic United States fishing
industry, including minimizing gear conflicts with fishing operations of
United States fishermen, and transferring harvesting or processing tech-
nology which will benefit the United States fishing industry;
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ARTICLE VI

The Government of Japan shall cooperate with and assist the United
States in the development of the United States fishing industry and the
increase of United States fishery exports by taking such measures as re-
ducing or removing impediments to the importation and sale of United
States fishery products, providing information concerning technical and
administrative requirements for access of United States fishery products
into Japan, providing economic data, sharing expertise, facilitating the
transfer of harvesting or processing technology to the United States
fishing industry, facilitating appropriate joint venture and other ar-
rangements, informing Japanese industry of trade and joint venture oppor-
tunities with the United States, and taking such other actions as may be
appropriate.

ARTICLE VII

In view of the fact that the anadromous species of fish of United
States origin intermingle with such species of fish of other origins in
certain waters of their migratory range, the Government of the United
States and the Government of Japan shall hold consultations concerning
necessary conservation measures for such species of fish in the event
that the International Convention for the High Seas Fisheries of the
North Pacific Ocean signed at Tokyo on Nay 9, 1952, as amended by the
Protocol signed at Tokyo on April 25, 1978, ceases to be effective.

25�
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ARTICLE VIII

The Government of Japan shall take all necessary measures to ensure:

1. that nationals and fishing vessels of Japan refrain from fish-
ing for the living resources over which the United States exercises ex-
clusive fishery management authority except as authorized pursuant to
this Agreement;

3. that the allocation referred to in paragraph 2 d! of Article IV
is not exceeded for any fishery.

ARTICLE IX

The Government of Japan may submit an application to the Government
of the United States for a permit for each fishing vessel of Japan that
wishes to engage in fishing in the fishery conservation zone pursuant to
this Agreement. Such application shall be prepared and processed in ac-

2. that all such fishing vessels so authorized comply with the
terms and conditions of permits issued pursuant to this Agreement and ap-
plicable laws of the United States; and
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cordance with Annex II which may be amended by agreement through an ex-
change of notes between the two Governments without modification of the
articles of this Agreement. The Government of the United States may re-
quire the payment of fees for such permits and for fishing in the fishery
conservation zone.

ARTICLE X

The Government of Japan shall ensure that nationals and fishing ves-
sels of Japan refrain from harassing, hunting, capturing or killing, or
attempting to harass, hunt, capture or kill, any marine mammal within the
fishery conservation zone, except as may be otherwise provided by an in-
ternational agreement respecting marine ma«s«als to which the United
States is a party, or in accordance with specific authorization for and
controls on- incidental taking of marine mammals established by the Gov-
ernment of the United States.

ARTICLE XI

The Government of Japan shall take necessary measures, within its
competence, to ensure that in the conduct of the fisheries under this
Agreement:

1. the authorizing permit for each fishing vessel of Japan is
prominently displayed in the wheelhouse of such fishing vessel;

2. appropriate position-fixing and identification equipment, as
determined by the Government of the United States, is installed and main-
tained in working order on each fishing vessel of Japan;

3. designated United States observers are permitted to board, upon
request, any fishing vessel of Japan and accorded the courtesies and ac-
commodations provided to ship's officers while aboard such fishing ves-
sel, and owners, operators and crews of such fishing vessel cooperate
with the United States observers in the conduct of their official duties,
and, further, the Government of the United States be reimbursed for the
costs of providing the United States observers aboard such fishing ves-
sel;

5. a11 necessary measures are taken to minimize fishing gear con-
flicts and to ensure the prompt and adequate compensation of nationals of
the United States for any loss of, or damage to, their fishing vessels,
fishing gear c r catch, and resultant economic loss, that is caused by any

4. agents are appointed and maintained within the United States
possessing the authority to receive and respond to any legal process is-
sued in the United States with respect to an owner or operator of a fish-
ing vesse1 of Japan for any cause arising out of the conduct of fishing
activities for the living resources over which the United States exer-
cises exc1usive fishery management authority; and
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fishing vessel of Japan, as determined by applicable United States pro-
cedures.

ARTICLE XII

The Government of Japan shall take all appropriate measures to as-
sist the Government of the United States regarding enforcement activities
and to ensure that nationals and fishing vessels of Japan comply with the
terms and conditions provided for in this Agreement. It shall take ap-
propriate measures to ensure that each fishing vessel of Japan that en-
gages in fishing for the living resources over which the United States
exercises exclusive fishery management authority allow and assist the
boarding and inspection of such fishing vessel by any duly authorized en-
forcement officer of the United States and cooperate in such enforcement
action as may be taken pursuant to the laws of the United States.

ARTICLE XIII

1. The United States will impose appropriate penalties, in accord-
ance with its laws, on fishing vessels of Japan or their owners or opera-
tors, that violate the requirements of this Agreement or the terms and
conditions of any permit issued hereunder,

2. In cases of seizure of a fishing vessel of Japan and detention
or arrest of its crews by the authorities of the Government of the United
States, notification shall be given promptly through diplomatic channels
informing the Government of Japan of the action taken and of any penali-
ties subsequently imposed.

3. Seized fishing vessels of Japan and their detained or arrested
crews shall be promptly released, subject to such reasonable bond or
other security as may be determined by the court of the United States.

ARTICLE XIV

1. The Government. of the United States and the Government of Japan
shall cooperate in the conduct of scientific research required for the
purpose of managing and conserving the living resources over which the
United States exercises exclusive fishery management authority, including
the compilation of the best available scientific information for manage-
ment. and conservation of stocks of mutual interest.

2. The competent agencies of the two Governments shall cooperate
in the development of periodic research plans on stocks of mutual inter-
est through correspondence or meetings as appropriate, and may modify
them from time to time by mutual consent. The research plans may in-
clude, but are not limited to, the exchange of information and scien-
tists, regularly scheduled meetings between scientists to prepare future
research plans and review progress, and jointly conducted research pro-
jects.



GIFA
JAPAN 1-4075

3. The conduct of research during regular commercial fishing oper-
ations on board a fishing vessel of Japan in the fishery conservation
zone shall not be deemed to change the character of the activities of
such fishing vessel from fishing to scientific research. Therefore, it
will be necessary to obtain a permit for such fishing vessel in accord-
ance with Article IX.

4. The Government of Japan shall cooperate with the Government of
the United States in collecting and reporting biostatistical information
and fisheries data, including catch and effort statistics, in accordance
with procedures which will be stipulated by the Government of the United
States.

ARTICLE XV

Should the Government of the United States indicate to the Govern-
ment of Japan that nationals and fishing vessels of the United States
wish to engage in fishing in the fishing zone of Japan, the Government of
Japan is willing to allow such fishing on the basis of reciprocity and on
terms not more restrictive than those established pursuant to this Agree-
ment.

ARTICLE XVI

Nothing contained in this Agreement shall affect or prejudice in any
manner the positions of either Government with respect to the extent of
internal waters, of the territorial sea, of the high seas, or of coastal
state jurisdiction or authority for any purpose other than the management
and conservation of fishery resources.

ARTICLE XVII

IN WITNESS WHKREOL', the undersigned, being duly authorized by their
respective Governments, have signed this Agreement.

DONE at Washington, on the tenth day of September, 1982, in dupli-
cate in the English and Japanese languages, both texts being equally au-
thentic.

This Agreement shall enter into force on a date to be agreed upon by
an exchange of notes between the two Governments, following the comple-
tion of their internal procedures necessary for the entry into force of
this Agreement, and remain in force until December 31, 1987, unless ex-
tended by agreement of the two Governments in a mutually acceptable form.
However, either Government may terminate this Agreement at any time by
giving twelve months' written notice to the other Government.
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ANNEX I

MANAGEMENT AND CONSERVATION MEASURES

The measures to be determined by the Government of the United States
under paragraph 3 of Article IV may include, inter alia:

designated areas where, and periods when, fishing shall be per-
mitted, limited, or conducted only by specified types of fish-
ing vessels or with specified types and quantities of fishing
gear;

2. limitations on the catch of fish based on area, species of
fish, size, number, weight, sex, incidental catch, or other
factors;

3. limitations on the number and

engage in fishing and/or on
vessel of the total fleet may
specified fishery;

types of fishing vessels that may
the number of days each fishing
engage in a designated area for a

4. requirements as to the types of fishing gear that may, or may
not, be employed; and

5. requirements designed to facilitate enforcement of such condi-
tions and restrictions, including the maintenance of appropri"
ate position-fixing and identification equipment.

ANNEX II

APPLICATION AND PERMIT PROCEDURES

The following procedures shall govern the application for and issu-
ance of annual permits authorizing fishing vessels of Japan to engage in
fishing for the living resources over which the United States exercises
exclusive fishery management authority:

2. Any such application shall specify:

 a! the name and official number or other identification of
the fishing vessel for which a permit is sought, together
with t.he name and address of the owner and operator there-
of;

1. The Government. of Japan may submit an application to the Gov-
ernment of the United States for each fishing vessel of Japan that wishes
to engage in fishing pursuant to this Agreement, Such application shall
be made on forms provided by the Government of the United States for that
purpose. In submitting applications for permits, the Government of Japan
will give due consideration to the need to' minimize the number of such
applications, i.n order to aid in the efficient administration of the per-
mit issuance program by the Government of the United States.
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 b! the tonnage, capacity, speed, processing equipment, type
and quantity of fishing gear, and such other information
relating to the fishing characteristics of the fishing
vessel as may be requested;

 c! a specification of each fishery in which the fishing ves-
sel wishes to engage;

 d! the amount of fish or tonnage of catch by species of fish
contemplated for the fishing vessel during the time such
permit is in force;

 e! the ocean area in which, and the season or period during
which, such fishing would be conducted; and

 f! such other relevant information as may be requested, in-
cluding desired transshipping areas.

3. The Government of the United States shall review each applica-
tion, shall determine what conditions and restrictions may be needed, and
what fees will be required under Article IX, and shall inform the Govern-
ment of Japan of such determinations. The Government of the United
States reserves the right not to approve applications. The Government of
the United States will seek to consult, as appropriate, with the Govern-
ment of Japan, in making its disapproval of applications.

4. The Government of Japan shall thereupon notify the Government
of the United States of its acceptance or rejection of such conditions
and restrictions and, in the case of a rejection, of its objections
thereto.

6. In the event the Government of Japan notifies the Government of
the United States of its objections to specific conditions and restric-
tions, the two Governments may consult with respect thereto and the Gov-
ernment of Japan may thereupon submit a revised application.

AGREED MINUTES

The representatives of the Government of the United States of Amer-
ica and the Government of Japan have agreed to record the following in
connection with the Agreement between the Government of the United States
of America and the Government of Japan Concerning Fisheries off the
Coasts of the United States of America signed today  hereinafter referred
to as the "Agreement" !:

5. Upon acceptance of the conditions and restrictions by the Gov-
ernment of Japan and the payment of any applicable fees, the Government
of the United States shall approve the application and issue a permit for
each fishing vessel of Japan, which shall thereupon be authorized to fish
pursuant to this Agreement. and the terms and conditions set forth in the
permit. Such permits shall be issued for a specific fishing vessel of
Japan and shall not be transferred.
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With respect to paragraph 1 of Article II, the representatives
of the Government of the United States and the Government of Japan noted
that both Governments recognize the right of coastal states to claim ex-
clusive fishery jurisdiction over maritime areas within a maximum 200
nautical miles from baselines drawn in conformity with international law.

Therefore, it is understood that "areas beyond national fisheries
jurisdictions recognized by the United States" referred to in that para-
graph means areas of the high seas not belonging to any fishing zone
claimed by a coastal state in conformity with the right mentioned above.

2. The representatives of the Government of the United States and
the Government of Japan emphasized the importance of the periodic bilate-
ral consultations provided for in Article III. In this connection, the
representative of the Government of the United States stated that, with
respect to the determinations made under Article IV, his Government will,
to the extent permitted by United States law, take into account the views
which may be expressed by the Government of Japan.

3. With respect to paragraph 2 of Article IV, the representative
of the Government of Japan stated that the need of nationals of Japan
concerned to make plans for their annual fishing operations is important
to the efficiency of their fishing operations in the fishery conservation
zone and to the promotion of cooperation in the development of the United
States fishing industry.

In this connection, the representative of the Government of the
United States stated that it was his expectation that his Government
would notify the Government of Japan as early as possible of the pro-
jected allocations for each fishing year to fishing vessels of Japan and
the expected dates of periodic releases of such projected allocations in
accordance with Articles IV and V.

He also stated that, in order to facilitate planning for fishing
operations of nationals of Japan concerned and their cooperation in the
development of the United States fishing industry, flexibility concerning
the release of allocations could be provided by the Government of the
United States to the extent consistent with United States law and the
determination made pursuant to Article V.

4. With respect to Article V, the representative of the Government
of Japan emphasized the importance of the Japanese fishing industry to
the Japanese economy, and urged that the Government of the United States
give due consideration to the need for continuation of stable fishing
operations by fishing vessels of Japan in the fishery conservation zone.

The representative of the Government of the United States emphasized
the import.anc< of rapid and full devr lopment, of the United States fishing
industry t.o the United States economy and pointed to the importance which
his Government. attached to Japanese ~ ooper it.ion in that. regard .

The representative of the Government of Japan, hearing in mind that
the criteria in Article V would be utilized by the Government of the
United States with development cooperation referred to in the preceding
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sentence principally in mind, r»qu»stcd that the Governm»nt of the United
States give due consideration to past. fishing p< rformance of Japanese
fishermen. The represent. at ive of the Government of t.he United States
took not» of the request of the representative of the Government of Japan
and indicated that it would be taken into a< count in accordance with

Unit.ed States law.

The representatives of the Government of the United States and the
Government of Japan acknowledged the advantages to the respective indus-
tries of providing stability of cooperation in fishery relations, inclu-
ding fisheries development, fisheries trade, and fishery allocations,
over reasonable periods of time.

5, The representative of the Government of the United States
stated that Article VI illustrates the kinds of cooperation and assist-
ance that might be sought.

He also not.ed that, in determining th» portion to be allocated to
fishing vessels of Japan under paragraph 2 of Article IV, the Government
of the United States sha11 take into account as appropriate the efforts
made by the Government. of Japurt for coop»rat.ion and assistance in the
area of fisheries under Articl» Vl,

6. Witli respect to Art icl<. VII, Lh» representative of the Govern-
ment of the United States stated that it was the intention of his Gov-
ernment that it would consult with the Government of Japan concerning any
enforcement action by United States authoriLies with respect to anadro-
mous species of fish of United States origin beyond the fishery conserva-
tion zone.

7. In establishing the fees referred to in Article IX, it is
understood that, to the extent permitted by United States law, the Gov-
ernment of the United States takes into account, among other factors, the
economic conditions of the fisheries for various species of fish.

8, With respect to Article XIII, it is uitderstood that the repre-
sentatives of the Government of the United States will recommend to the

court in any case arising out of fishing activities under the Agreement
t.hat. t.he penalty for violation of fishery regulat.ions of the United
States not. include imprisonment except in the case of »nforcement related
of fens< s such as assault t on a duly auttiorized eiiforc< m< nt of ficer or re"
fusa l. to p< rmi t. boar<ii ng and inspect. ion.

It is further understood that at the outset of the Agreement and un-
til such time as appropriate, the two Governments will, in order to es-
tablish a base of scientific information to further such arrangements,

9. It i s understood that Lhe Government of the Uni ted States and

the Government of Japan will cooperat» in Lhe,exchang» of scientific and
technical informat.ion relating to species of tuna and other highly migra-
tory species of mutual interest with a view to making regional arrange-
ments, including the establishment of appropriate international organiza-
tions, to ensure conservat.ion of the species. Such exchanges shall in-
clude the reporting of tuna and associated catches.
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provide each other statistics on tuna and associated catches off the
coasts of the Unit.ed States.

10. The Government of the United States undertakes to authorize
fishing vesse1.s of Japan engaging in fishing pursuant to the Agreement to
enter United States ports in accordance with United States laws for the
purpose of purchasing bait, supplies, or outfits, or effecting repairs,
or for such other purposes as may be authorized.

11. With respect to the conduct of transshipping operations by
fishing vessels of Japan, the representative of the Government of the
United States stated that transshipping areas would be provided as appro-
priate, taking into account all relevant factors, including past practi-
ces, and would be set forth in permits or other applicable instruments.



ENFORCEMENT UNDER THE MAGNUSON FISHERY
CONSERVATION AND MANAGEMENT ACT

An oral presentation by Craig R. O'Cannar, Regional

Attorney, Office of General Counsel, NOAA, DOC

I. Introduction

A. General description of types of activities regulated

by MFCMA  i.e. domestic/foreign; various fisheries!

B. General overview of structure of GC, GCEK, and regional

office with emphasis on GCSE structure for handling

enforcement

IX. Detecting Fishing Violatians

A. Groups involved  NMFS, CG, FMP � cooperative agreement!

B. Description of some enforcement operations

1. Typical Tortugas shrimp operation

2. Helio/surveillance overflights

III. Civil Administrative Process

A. Civil vs. criminal prosecution

B. Case review

C. Issuance of NOVA

D. ALJ hearing process

E. Judicial review

IV. Conclusions



 B! Shrimp Fishery of the Gulf of Mexico 50 C.F.R. Part 658

I. Fishing Violations.

A. Trawling in the Tortugas Shrimp Sanctuary or Texas
Closed Area: 50 C.F.R. 55 658.22 and 658.24.

1. First violation $12,000 � $15,000 plus seizure
of entire catch on board

2. Second violation $L5,000 - $25,000 plus seizure
of entire catch on board

3. Third violation $25,000 plus seizure of entire
catch on board and seizure of
the vessel

B. Trawling in the Stone Crab Area Closure: 50 C.F.R.
658.23 � see penalty schedule under Gulf of Nexico

Stone Crab Fishery.

II. Vessel Identification - failure to affix official number:
50 C.F ~ R. S 658.6.

A. First violation $500 � $1,000

B. Second vioLation $1,000 � 2,000

C. Third violation $2,000 � $5,000

III. Adjusting Factors  to help determine which end of the
range to set penalty!.

I. Culpability � wilful/intentional nature of violation.

2. Surrounding circumstances.

a. I;ack of cooperation with boarding officers.

b. Evasion of enforcement vessel/aircraft.

c. Interference with enforcement officers.

d. Extraordinary cooperation.

3. Time lapse since prior offense.

4. Prior citation.



NEOM CIVIL PENALTY SCHEDULE

 C! Spiny Lobster Fishery of the Gulf of Mexico
and South Atlantic

50 C.F.R. Part 640

A. Failure to identify vessels, traps, and bouys
with number and color code as required by
50 C.F.R. S 640.6 ~

l. First Violation $500 - $l,000
2. Second Violation $1,000 - $2,000
3. Third Violation $2 f000 $5 f000

B. Using traps without degradable panel as required
by 50 C.F.R. S640.23 a!.

1. First Violation $l F000 - $3,000
2. Second Violation $3,000 � $5,000
3. Third Violation $5 gDOO � $10,000

C. Taking spiny lobster with spears, hooks, poisons,
explosives or other methods prohibited by 50 CD F.R.
S 640.23 b!.

1. First Violation

2. Second Violation

3. Third Violation

D. Leaving traps in the water during the period
beginning April 6 and ending July 21, 50 C.F.R.
S 640 ' 20 a!.

l. If traps do not appear to be actively fished

a. Base Penalty

l! First Violation $ 2,000 - $ 5,000
2! Second Violation .$ 5,000 - $10,000
3! Third Violation $25,000

I. Gear and Vessel Restriction

$1 ~000 - $2 000 plus seizure
of entire catch on board

$2,000 - $3,000 plus seizure
of entire catch on board

$3,000 - $5,000 plus seizure
of entire catch on board



b. Add-ons based on the number of traps

1! First Violation - $500 for each group of
100 traps~ if less than 100 traps in qroup,
$500 for that group of traps  i.e., 105
traps, add-on equals $1,000!

2! Second violation - $1,000 for each group of
100 traps' if less than 100 traps, $1,000
for that group of traps

2. Traps that appear to be actively fished:

a. Base penalty

3! Third violation $25 t000

b. Add-ons based on number of traps

1! First violation � $500 for each group of
100 traps' if less than 100 traps in group,
$500 for that group of traps   i.e., 105
txaps, add-,On equals $1,000!

2! Second violation � $1,000 fax each group of
100 txaps; if less than 100 traps, $1,000
$1,000 for that grup of traps

3. Traps being worked by boat/fisherman.

a. First violation - $12,000 - $15,000 plus
seisure of entire catch
on board

b. Second violation - $15,000 - $25<000 plus.
seizure of entire catch
on board

c. Third violation - $25,000 plus seisure of
entire catch on board
and seisure af vessel

XI. Harvest Restrictions

A. Possessing, having custody or control, buying, selling
transporting or importing spiny lobster without a
proper bill of lading or Landing or exporting spiny
lobster or spiny lobster traps taken or retained in

1! First violation

2! Second violation

$5,000 - $10,000

$10,000 - $15,000



violation of the Magnuson Act, 50 C.F.R. S 640 or any
regulations promulgated under the Nagnuson Act,
50 C. F-R. S 640 ~ 7 m! ~

l. First Violation $5 F000 - $10,000 Plus
seizure of entire catch

$10,000 � $15,000 Plus
seizure of entire catch

2. Second Violation

$25,000 Plus seizure of
entire catch

3. Third Violation

l. Base penalty
a. First Violation
b. Second Violation
c. Third Violation

$1 F000 - $2 F000
$2,000 - $3 F000
$3 F000 - $5 r000

2. Estimated value of the spiny lobster illegally
retained or possessed will be added to the base
penalty.

C. Strip or molest any berried lobster. 50 C.F.R.
S 640-.2l a!.

1. First Violation
2. Second Violation
3. Third Violation

$500 - $2,000
$2 F000 - $3i000
$3 F000 - $5 F000

DE Pull traps during the period beginning one hour after
official sunset and one hour before official sunrise.
50 C.F.Ri S 640 21 b!

l. First Violation
2. Second Violation
3. Third Violation

$500 - $2 F000
$2 F000 � $5 ~000
$5,000 - $7,000

E. Molesting, tending, pulling, or opening another' s
traps as prohibited in 50 C.F.R S 640.21 b!�!.

1. First Violation $3 000 - $5 F000 Plus
seizure of entire catch

$5 000 - $10,000 Plus
seizure of entire catch

$25,000 Plus seizure of
entire catch

2. Second Violation

3. Third Violation

B. Retain on board or possess on land any berried lobster
taken in the FCZ. 50 C.F.Q. S 640.$1 a!.
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F. Exceeding the recreational catch limits as described
in 50 C.F.R. 5 640.21 c!.

l. Base Penalty

a. First Violation $250 - $1 F000
b. Second Violation $1,000 - $2,000
c. Third Violation $2 ~000 $3 ~000

2. Estimated value of the spiny lobster illegally
taken will be added to the base penalty.

1. First Violation

a. Percentage af
undersized catch*

$1,000 - $2,000 plus seizure of
shorts for donation/destruction

Under 5%

$2,000 - $4,000 plus seizure of
entire catch

5% � 10%

$4 >000 - $6,000 plus seizure of
entire catch

11% - 20%

$6,000 - $8,000 plus seizure of
entire catch

$8,000 - $10,000 plus seizure
of entire catch

$10,000 - $12,000 plus seizure
of entire catch

$12,000 - $15,000 plus seizure
of entire catch

2la - 30'

31% - 40%

41% - 50%

Over 50%

«Assumes no concealment or dumping of shorts.

b. Concealment
or dumping $12,000 - $15,000 plus seizure

of entire catch

2. Second Violation $15 F000 - $25 F000
plus seizure of
entire catch on
board

G. Possession of undersized spiny lobsters in violation
of 50 C.P.R. S 640.22 a!.



3. Third Violation

Exceeding the number of attractants provided for in
50 C.P.R. S 640.22 b!

$l,000 - $3,000
$3 F000 - $5 F000
$5 gODD - $l0,000

Adjusting Factors  to help determine which end of the range
to set penalty!.

1. Culpability - willful/intentional nature of- violation.

2. Surrounding circumstances.

a. Lack of cooperation with boarding officers.
b. Evasion of enforcement vessel/aircraft.
c. Extraordinary cooperation.
d. Interference with enforcement officers.

3. Time lapse since prior offense.

4. Prior citation.

1. First Violation
2. Second Violation
3. Third Violation

$25,000 plus seizure
of entire catch on
board I seizure of
vessel



DRAFT NEOM CZVZL PENALTY SCHEDULE

 A! Gulf of Mexico Stane Crab Fishery 50 C.F.R. Part 654.

X. Fishing Violations.

A. Possessian of stone crabs in FCZ during closed season:
50 C.FiR. S 654+22 '

l. First violation $3,000 - $5,000 plus seizure
of entire catch on baard

$5,000 - $10,000 plus seizure
of entire catch on baard

2. Second violation

3. Third violation $10,000 � $15,000 plus seizure
of entire catch on board

$12,000 - $15,000 plus seizure
of entire catch on board

$l5,000 - $25,000 plus seizure
af entire catch on board

1. First violation

2. Second violatian

3. Third vialatian $25,000 - plus seizure of entire
catch on board and seizure of
the vessel

C. Taking of undersi zed crab claws: 50 C.F.R. S 654. 20 { a! .

1. First vialation

a. Percentage of
undersized catch*

$1,000 - $2.000 plus seizure of
shorts for donation/destruction

Under 5%

$2 <000 - $4,000 plus seizure of
entire catch

5% - I0%

$4,000 - $6,000 plus seizure of
entire catch

$6,000 - $8 <000 plus seizure of
entire catch

lie - 20'

21% - 30%

B. Trawlinq inside the stone crab/shrimp line of separation
as defined in SO C.F.R. S 654.23 a!.



31% � 40% $8 >000 - $10,000 plus seizure
of entire catch

41% - 50% $10 <000 - $12,000 plus seizure
of entire catch

$12,000 - $15,000 plus seizure
of entire catch

Over 50%

Assumes no concealment or dumping of shorts.

b. Concealment
or dumping $12,000 - $15,000 plus seizure

of entire catch on board

2. Second violation $15,000 � $25,000 plus seizure
of entire catch on board

3. Third violation $25,000 plus seizure of entire
catch on board plus seizure
of vessel

l. First violation $500 - $3,000

2. Second violation $3 F000 $5 ~000

3. Third vioLation $5 F000 - $10 F000

E. Failure to use live boxes if claws are not removed
immediately: 50 C.F.R. 9 654,20 b!.

l. First violation $500 - $2,000

2. Second violation $2 F000 - $5 F000

3. Third violation $5 F000 - $10 F000

F. Pulling the trap of anothex without written permission:
50 C.F.R. S 654.20 c!.

$3,000 - $5,000 pl us se i z ure
of entire catch

l. First violation

2. Second violation $5.000 - $10,000 plus seizure
of entire catch

$25,000 plus seizure of entire
catch on board and seizure
of the vessel

3. Third violation

D. Failure to return stone crab bodies to the water befoxe
vessel leaves FCZr 50 C.F.R. $ 654.20 b!.



G. Fishing traps during the period beginning one hour after
sunset to one hour before sunrise: SO C.F.R. 5 654.20 d! ~

l. First violation $500 � $2 F000

2. Second violation $2 g000 $5 F000

3. Third violation $5 ~000 - $7 ~000

A. Stone crab traps remaining in eater during closed season;
50 C.F.R. S 654.22

l. Zf traps do not appear ta be actively fished:

a. Base penalties

1! First violation $2,000 � $5,000

2! Second violation $5,890 - $10,000

3! Third violation $25,000

b. Add-ons based on number of traps

1! First violation - $500 for each group of
100 traps; if less than 100 traps in group,
$500 for that group of traps  i.e., 105
traps, add on equal to $1,000!

2! Second Violation - $1 >OQO for each group
of 100 traps; if less than l00 traps,
$1,000, for that group of traps

2. Traps that appear to be actively fishedc

a. Base penalty

b. Add-ons based on number of traps

1! First violation � $500 for each group of 100
traps; if less than lOO traps in group, $500
for that group of traps  i.e., 105 traps, add
on equal to $1 000!

IX. Gear and Vessel Violations.

1! First violation

2! Second violation

3! Third violation

$5 t000 - $10,000

$10,000 - $15,000

$25 F000



2! Second vio1ation - $1,000 for each group of
100 traps; if less than l00 traps, $l,000, for
that group of traps

3. Traps being worked by boat/fisherman.

a. First violation - $12,000 - $15,000 plus
seizure of entire catch
on board

b. Second violation - $15,000 - $25,000 plus
seizure of entire catch
on board

c. Third violation - $2S,OOO plus seizure of
entire catch on board
and seizure of vessel

B. Lack of degradable panel on traps: 50 C.F.R. S 654.21.

1. First violation $1,000 - $3,000

2. Second violation $3,000 - $5,000

3. Third violation $5,000 - $10,000

C. Failure to mark properly traps, buoys and/or vessel
as required by 50 C.F.R. S 6S4.4.

1. First violation $500 - $1,000

2. Second violation $1,000 - $2,000

3. Third violation $2,000 - $5,000

XIX. Adjusting Factors  to help determine which end of the
range to set penalty!.

1 ~ Culpability - wilful/intentional nature of violation.

2. Surrounding circumstances.

a. Lack of cooperation with boarding officers.

b. Evasion of enforcement vessel/aircraft.

c. Interference with enforcement officers.

d. Extraordinary cooperation.

3. Time lapse since prior offense.

II
4. prior citation.
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lee of traps ahich are aot
sarhek, color codek or
ambero4 929i4 f!�!

I!
c!

D! areilable

A! 75 500
I! 125 li250
C!
D!

500 2,500
avkQ,able

IJee of $0iaosa, electric
chazgea am' aiailar aethale
for tatiig af fiah

of area cloea4 to public
aae by aenctaary aaaagar
929+4 t!�!

ma@caber 197g
Ch 4 s N

Deatrcyiag, mlaa Ciag
etc archaeological or
hiatorical raaoarcea
929 4�!

Safaciag or taayering
with aarkaxsy etc+
929.4 e!

ChtchlLag or collectioa af
troiical reef fiahaa
 ~aariua fiahaa!
92904 f!�!

Iaaikuag, ataaaiag or
4iatarbeace of corala
by a~ 929.4 g!�!

A!
I!
C!

A!
s!
C!

A!
S!
4

2,500-10,000
25,000-50,000
25,000 50,000

500-1,000
1,000-2,500
2,~5,000

150-1,000
250 2,500
1 F004.5,000

150 la000
250-2~500,
1,000 3,000

150 1,000
250-2e 500
1,000-5,000

15Wl g000
250 2,500
1,000 5,000

250 1,000
1,~5,000
5e000 IOIOOO

~2,500
2e500 5e000
5,000 50,000

H 250
250 300
500 1 000

A!
5!
C!
D!

A!
I!
C!
D!

A!
I!

D!

I!
C!
D!

i!
C!
D!

A!
i!
C!
D!

1 ~ 250-5 ~000
12,500 25,000
12,500 25g000
erailab4

250 500
500 1,250
1,250 2,500
availab4

75 500
125 1,250
500 2,500
avaQab4

75-500

125-1 ~ 250
500 2 500

75-500
125 ly250
500 2,500

125 500
500 2~500
2,500 5,000
arai1abL ~

75-1,250
le 250-2,500
2~~25,000
erasable

40 125
125-250
250-500
available



~ 0 I I I ! ~V~M ~

100-500
250-2 ~500
2o500 50e000

A!
5!
c!
D!

50-250
125-1,250
1~250-25,000
availabla

A!
I!
Cj

25-500
l50 1~000
1,000 5,000

A!
5!
C!
D!

15-250
75-500
500-2,500
available

A!
I!
c!

150-l,ooo
1y~5,000
5,000 50,000

A!
I!

D!

75 500
500 2,000
2.500-50,000
erasable

150-500
~1,000
1~00M~000

Aj
1!
C!

50 500
150 1,000
500-5,000

50 500
150 5,000
5 000 50,000

I!
c!

Syearfiabiei
929 4 IL!�!

~250
~1,250
500 2,500
avaQ.able

A!
1!
C!
D!

100 500
500-2,500
1I~5,000

~f «000
5! 2,50K 10 000
O' 100025000

A!
I!
C!
D!

250 2e500
1~250 5,000
~12,500

railab1e

<4

Oyeratiei a «atercraft
coatrary to reiulathma
929o4 h!�! to  I!

taiga to fly the re awk «hite
@i«era ko«e flai

929.4 b!�!

lhotoirapby iavelvfee
«ae of a$lociel sottise
or atreceerea 929 4 i!�!

kdvcmtiaiag or M~city
929.4 ~!

foaaeaaiea of exploaivee
or 4aageroua «eayoaa
929.40L!�!

1KaclLarNe of 4Mgeroaa
«caine or ecploei«e
929 4QL!�!

Coe4eet&g aa activity
autbox&m4 by 1929 6
ltithoec a relic yemit
or t'remaferRiei a vcXf4! pox81to

A! tiret or caaeaV violatioa
I! Saba~eat or iateathseLel vgolatiom
C! Sets~ violatfem
D! Io coaI~~Loe

* ZeolaaQlg forfeit«re o! Nay aeiaak its

A!
I!
C!
D!

A!
5!
C!
D!

i!
C!
D!

75 250
250 500
500-2~500
4reGable

25-250
75 500
250 2,500
ataGabla

25 250
75-2,500
2,500-25,000
aeaklabla



�} Marine Protection, Research, and Sanctuaries Act of 1972

 C} Looe Key National Marine Sanctuary

romise reementOffense ~P1 Co

A! 150-2,500
8} 2,500-5,000
C! S,000-$0t000

' A!
8!
C!
D!

A} 1SO-l,000
8! 250-2, 500
C! Lg000-Sp000

A! 75-500
8! 125-1 ' 250

S00-2,500
available'

C!
D!

100-150
150-500
500-2,300

Breaking, cutting  or
similiarly damaging}, or
taking any coral or marine
vertebrate, except as an
incidental result of anchoring
outside the Pore Reef
S 937.6  a! �!  A}

Divers handling or standing A} 7$-250
on coral formations 8! 2SO-500
S 937 ~ 6 a! �!  A} C! SOO 1,000

Taking any tropical fish
ar marine invertebrate,
except incidentally to
allayed fishing activities
S 937.6 a!�! 8}

Possessing any coral, marine A} 150-l,000
invertebrate, or tropical 8} 250-2, SOO
fish vithin the sanctuary C! 1,000-$,000
5 937.6 c} �!  C!

Operating watercraft in A! 100 500
violation of federal rules 8} 250 2,S00
and regulations C! 2,500-50,000
S 937.6 a!�}

Anchoring or inguring coral A! 100-150
with any chain or rope 8! 150-500
within the Fore Reef C! 500-2,500
S 937. 6  a} �! {A!

First diver from dive boat A!
failing to ensure anchor is 8!
placed off the coral and vill C}
not shift so to damage coral<
other diveboat erilers diving
before anchor is properly set
S 937.6 a!�! A}

A!
8!
C!
D!

A!
8!
C}
D!

A!
8!
C!
D}

A!
8!
C!
D!

A!
8!
C!
D!

7S-1,2$0
1 y 250-2, 500
2,500-25i000
available

40 125
125-250
250 500
available

75-500
125 li250
SOO 2,500
available

$0-250
12$-1,250
1 ~ 250-2S,OOO
available

50 75
75-2$0
250-1,250
available

50 75
75-250
250-1 i 250
available



remise A reementOffense Co

A! 100-500
B! 2SO-2,500
C! 2, 500-50,000

A! 100-500
8! 2S0-2, $00
C! 2,500-50,000

Watercraft failing to fly the A! 25-500
red and white divers down" 8! 1$0-1,000
flag during diving operations C! 1,000-5,000
S 937 6 a!�! D!

A! 1 50-1, 000
8! 2SO-2,500
C! lg000-SpOOO

Placing lobster traps within A! 150-1,000
the Pore Reef area of the 8! 250-2,500
sanctuary C! 1,000-$,000
S 937. 6  a! �!  B!

Spearfishing within the
sanctuary
S 937. 6  a! �!  C!

Removing, damaging, or A! 2, 500-10 000
tampering with any B! 25,000-50,000
historical or cultural C! 25, 000-50, 000
resources, including cargo
pertaining to submerged wrecks
S 937.6 a!�!

IL

watercraft failing to use
mooring houys, stations or
anchoring areas when they
have been designated and are
available
S 937. 6  a! �!  B!

Operating watercraft in such
a manner as to strike or
otherwise cause damage to the
natural features of the
sanctuary
S 937-6 a!�! C!

Using or placing wire fish
traps within the sanctuary
S 937 ~ 6 a! �!  A!

Using poisons, electric
charges, explosives, or
similiar fishing methods
within the sanctuary
S 937 6 a!�! >!

A! 100-500
8! $00-2 i 500
C! li000-5,000

A! 50-500
B! . 150-5,000
C! 5 i 000-50,000

A!
8!
C!
D!

A!
8!
C!
a!

A!
B!
c!
D!

A}
8!
C!
D!

A!
B!
C!
D!

A!
B!
C!
D!

A!
8!
C!
D}

A!
8!
C}
D!

50-250
12$-1,2$0
1,250-25p000
available

50-250
12$-1,250
lp250 2$g000
available

15-250
75-500
500-2,$OO
available

75-$00
125-1,250
500-2,$00
available

75-500
125-li250
500-2,500
available

50 250
250-1 i 250
500-2 i 500
available

25 250
75-2, SOO
2,500 2S,OOO
available

li250-5,000
12i500-25i000
12,500-25,000
available



~ll C romise reement0! f ense

A! 7$-$00
I! 12S-25,000
C! 1~250-2$g000
D! available

A! 250-500
I! 500-1,250
C! 1.2S0-2 $00
D! avialable

Marking, def acing,. damaging, A! $00-l, 000
displacing, removing, or I! 1.000-2,500
tampering with any signs, C! 2,SOO-S,OOO
notices, ar placards, whether
temporary or permanent, or with
any nenuments, stakes, posts or
other boundary markers installed
by the managers or markers placed
for the purpose of lobster pot
fishing
S 937.6 a!�!

Conducting an activity
authorised by S 937.8
 related to research,
education, or salvage!
without a valid permit
S 937-8

A! SOO-S, 000
5! 2~500-LO F 000
C! Xp000-25,000

A! 250-2,$00
I! 1i250-$,000
C! S00-12,$00
D! available

A! First or 'casual" violation
I!- Subaeyaent or "intentional violation
C! Severe violation i
D! No compromise

*Xncluding forfeiture of any seised items

Depositing or discharging A! l50-1,000
any materials oz substances I! 250-$0,000
other than fish and chumming C! 2,500-50,000
materials, cooling water from
vessels, or effluents from marine
sanitation devices
S 937. 6  a! �!



~ II ~ ~ ~ I - ~

Act of

 B! Griy's Reef National Marine Sanctuary

Offense ~P1

Dredging or drilling
S 938.6 a!�}

2.500-5,000
5,000-25,000
25,000-50,000

A!
B!
C!

150-2, 500
2,500-'5,000
5,000-50,000

A!
B!
C!

A! 75-1, 250
B! 1,250-2,500
C! 2 g 500-25,000
D! available

1,000-10 i 000
Si000-25i000
25,000-SO,OOO

A!
B!
C}

150-1,000
250-SO,OOO
2,500-50,000

A!
B!
C!

A!
B!
C!

100-500
250-2 i 500
2,500-50,000

A!
B!
C!

150-1,000
2S0-2,500
1,000-5,000

A! 75-500
B! 125 1,250
C! 500-2, SOO

150-1,000
250-2, 500
1. 000-5 i 000

A!
B!
C!

D! available

150-2, 500
2,500-S,OOO
5,000-50,000

A!
B!
C!

Research and Sanctuaries�! Marine Protection,
1972

A!
8!
C!
D!

Altering seabed in any way
S 938. 6  a! �!

Constructing any structure
other than navigational aids
without a permit
S 938.6 a! �!

A!
B!
C!
D!

A!
B!
C!
b!

Depositing or discharging
materials or substances
other than fish, bait, etc.;
effluent from marine sani-
tation devices! or vessel
cooling waters
S 938 ~ 6  a! �!

A!
B!
C!
D!

Operating watercraft. in
violation of federal rules
and regulations
S 938. 6  a! �!

A!
B!
C}
D!

Using or possessing wire
fish traps within the
sanctuary without a permit
$938.6  a! �!

Using a bottom trawl or other
vessel-towed bottom sampling
device within the sanctuary
without a permit
S 938.6 a! �!

A!
B!
C!
D!

Removing, damaging, or taking
any bottcee formation, any
marine invertebrate, or any
marine plant without a permit
S 938.6 a! <6} i!

1,250-2, 500
2,500-12,500
12,500-25,000
available

500-Si000
2, 500-12, 500
12,500-25,000
available

75-500

125 25,000
1, 250-25,400
available

50-250
125-1,250
1, 250-25, 000
available

75-500
125-li250
SOO 2,500
available

75-1, 250
1,250-200
2,500-25,000
available



Offense ~1" Co romise reement

A! 150-1,000
B! 250-2,500
C! Lp000-5,000

Possessing any bottom forma- A!
tion, any marine invertebrate,B!
any marine plant, or any C!
tropical fish within the
sanctuary without a permit
S 938.6 a! �! iii!

150-1,000
250-2i500
1,000-5,000

A! 250-1, 000
8! 1,000-5,000
C! 5,000-10,000

A! First or "casual" violation
B! Subsequent or "intentional" violation
C! Severe violation
D! No compromise

*Including forfeiture of any seized items

Taking of tropical fish
without a permit
S 938. 6  a! �!  ii!

Using poisons, electric
charges, explosives, etc.
to take any marine animal
or plant
S 938.6 a! iv!

Tampering, damaging, or
removing any historic or
cultural resource without a
permit
5 938.6 a!�!

Conducting an activity
authorised by S 938.3
 related to research,
education, or salvage!
without a valid permit
S 938-8

A! 2,500-LOi000
B! 25,000-50,000
C! 25,000-50,000

A! 500-5,000
B! 2, 500-10. 000
C! 1,000-25i000

A! 75-500
B! 125-1,250
C! 500 2,500
D! availabLe

A! 75-500
B! 125-1,250
C! 500-2,500
D! available

A! 125-500
B! 500 2,500
C! 2,500-10/000
D! available

A! 1,250-5i000
B! 12,500-25,000
C! 12,S00-25,000
D! available

A! 250 2,500
B! 1,250-5,010
C! 500-12, 500
D! available



CCVSTAL MIGRATORY PKUGXC' RKBXJSCES OF TfK
GULF OF NEKZ D NQ THE KVXB PELPNTIC

50 CPR PARV 642

I. Fish Violations.

A. Gcaaercial Fishermen.

l. The following penalties apply with resp+~
to the enumerated violations:

a. Fishing for king or Spanish macjcerel in
closed areas or during closed cleans �0 CF S 647.7 b! ~ or

b. Fishing for king or Spanish maJcere1 using
a purse seine except in aceyliance with the specified
provisions �0 CFR S 642.7 f!!.

Seizure

Entire catchy  easel
if aqyaavated !

Entire catchy  mussel
if aygravated!

First: $12,000 - $15,000

$15,000 - $25 F000Seocnd:

'Xhircl or

aebseqeant: $25,000 Entire catch and vessel

2. The following penalties apply with respect to
the enumrat& violations:

a. Pcesessicn of or harvest frcza the PCS of Spanish
mackerel  subject to the specified allcaearxm! or ccbia which are
under the minimam size limit �0 CFR S 642.7 c! &  d!!; or

Jme 1983

Ch. 4, pi 77x

b. Possession of king mackerel on bawd a vessel
in the PCZ with gill nets having a mesh size smaller
than the minilala, subject to the specified catch aUaeatme �0 CFR
S 624.7 e!!.



Coastal Nigratory . Pelagic Resources � Continued

i ~ 88so p8f&lty e

First violation:

Secm9 violaticm:

$1�00 - $200

$2p500 - $3g500

'Ihird or

suheequent violation: $3,500 - 5,0000

ii. Mditianal meetary pity:

Bmnds of illegal
harvest on barn@

1st violation 2nd violation 3rd or subsequent
violation

iii. Seizure of catch

Violation

First: '10 ar fear illegal Yes � if ¹ygravmted
fish< illegal fish
eely  for donation
or destructicn!

'eve than 10 i11egal
fish> entire catch

Entire catch88xAB i Yes � if aggravated

Third
cc' suimequent: Entire catch

B. ~~ational Fishermen.

1. Fishing for king or Spanish maaicire1 in clased ~ma
or during clasad seasces �0 CFR S 647.7 b! j.

Jua 1983

Che 4i p. 77x

0 - 100
100 � 250
250 - 500
500 - 1 F000
1,000 - 2g000
2g000 - 5g000
5,000 - 10,000
Mare than 10 F000

$50
125

$250
$500
$ 1,000
$2 ~500
8 5i000
$10 F000

$5,050
$5 gl25
$5 p250
S 5g500
8 6~000
$7,500
$10 ~000
$15 F000

$10 i050
$10 il25
$10 g250
$10 iSOO
$U. ~
$12,500
015 F000
N0 F000



Coastal Migratory Pelagic Reemrces � Continued

a. Nonetary penalty

First violatim:

Second violation:

$Lg000 - $2~500

$2 g500 � $5 ~000

$5 F000 - $10 F000baird or sutee~ent
violation:

b. Seizure of entire catch

c. Seizure of vessel cn
third or subagent
violation

2. Posemsion of or lm~st free the PCS of Spanish
mackerel or cobia under the minhmm size limit �0 CPR
S642.7 c! a  d!!.

a. Base secretary gerelty: $250 - $l,500

b. Pdditional monetary Eenaltys

1st violation 2nd violatimNaaLer of
short fish

3rd or subsequent
violation

c. Seizure of catch

'10 or fere sht:mt fish: illegal
fish only  for donatice or
destrmWicm!

4Ncee than 10 sh~ fisha entire
catch

d. Seizure of velslel on third or
subsequent violatice

June 1983
Ch. 4, p. 77x

2-10
10 - 25

25- 50
~ than 50

$25/f ish
$ 35/fish
$ 45/fish
$ 75/fish

$50/f ish
$70/f ish
$90/fish
$l50/f ish

$100/fish
$l40/fish
$1SO/fish
$300/fish



Coastal Migratory Pelagic ~murces~.cmtinued

1st violation 2nd violation 3rd or subsecpent
violation

l. 0 - l00 pounds
of such fish

$ lg000-
2,000

$2 g000-
4 F000

$4 t000+

2. 100 � 250 poumxB
of such fish

$2,500-
5,000

$7 p500-
15 r000

4. Nme than 500
pounds of such
fish

S. Failure to i~Q.y
@mediately with
enforcmeent and
boarding procedures
�0 CFR S 642.7 a!!.

$5,000-
7 ~500

$10 gNO+$7 g500
10 ~000

$5,000-
7,500

$10 ~000+$7 i500-
10,000

JIB 1983
Ch. 4. a 77x

A. Pcesessing, having
custody or control
of, shipping, trans-
porting, offering for
sale, selling, pur-
chasing g llHporting g
landing, or exporting
any fish or fish
part taken or retained
in violation of
the NBA or Part
642 zeyulaticas
�0 CFR S 642-7  ! !-

3. 250 - 500 pounds $5,000-
of such fish 10,000

C. fhfusal to permit
an authorised off icer
to bawd a fishing
vessel �0 CPR
S 642.7 h!!.

$5 g000-
10 F000

$10 AOO-
20 F000

$15 g000-
25 F000

$10400+

$20 400+

$25 pe



Coastal Migratory Pelagic Resources � Qwtinued

$17 g500-
20 F000

$20 ~000-
22 r500

$22g500-
$25 F000

$l7,500-
20,000

$22p500-
$25 ~000

$20,000-
22 p500

$10 F000 +$5,000-
7,500

$7,M0-
l0 F000

G. Transferring or
attsayting to transfer
VS-harvested CÃPs to a
foreign vessel without
authorisation to do so
�0 CFR S 642.7 L! !. $5,000-

7 g500
$L0,000 +$7 r500-

LO F000

tune l983

Ch. 4, p. 77x

D. Forcibly assault,
resist, Gpede, etc.
any authorised
officer in the con-
duct of any search
or Mspect ion
�0 CFR S 642.7 i!!.

E. Resisting a
lawful arrest for
any act prohibited
by Part 642 �0 CFR
S 647.7 j!!.

F. Interfering with,
delaying or pre-
venting the aggee-
hension of another
persce, with krx~
ledge that that
person is a violator
�0 CFR S 642.7 k!! ~

1st violation 2nd violation 3rd or subsequent
violatice



Coastal Nigratary Pelagic Resources~Zantinued

avati or Miti at' Circunstances.III.

A. Nental state:

l. Culpability: %1lful or intentional nature of the
l~

of illicit aonduct.

1 Atto&%81t cixcL168tances

l. Extramdinary cxcperation.

2. Lack of aocyeraticm  including disobeying offic»r
and evasion! .

C. Prior ~mrd.

l. Prior written weznings or citations.

2. Tim lapse since prior offend s!.

Jue l983
Ch. 4, v. 77x

H. Violating any other
provision of the NP3Q,
or Part 642 �0 CFR
S 642 ' 7 m!!. Permlty to fit facts and ciraeetances

-of the case.



Office of General Counsel
Southeast Region
9450 Koger Boulevard
St. Petersburg, FL 33702

June 7, 1983

F/SERx2 � Suzanne Montero

GCSE - Katherine A. Pease

To

FROM:

SUBJECT: Case Processing and Procedures

Recently, you mentiqned that several constituents had
expressed an interest about how enforcement cases are processed.
This discussion paper will provide a general overview of case
processing in the Southeast region.

I. Documentation of a Violation and Receipt of Case File

The documentation of a federal vialation af fishing
regulations, marine mammal or endangered species regulatians or
marine sanctuary regulations is done by several different groups
of enforcement/conservation officers. Agents af the National
Marine Fisheries Service  NMFS! are involved with enforcement
of fishing, marine mammal and endangered species regulations.
The Coast Guard or Customs may document violations of these
regulations as well. In addition, the Department of Commerce,
Department of Transportation and the State af Florida, Department
of Natural Resources  DNR!, have entered into a cooperative
agreement authorizing the Florida Marine Patrol  FMP! to enforce
federal fishing regulations in the fishery conservation zone
 FCZ!. The FMP has provided substantial assistance in enforcing
federal fishing regulations.

After the agents or personnel of FMP, Customs, Coast Guard
or enforcement agents af NMFS have documented a vialation, NMFS
field agents review the case and prepare an Offense Investigation
Report  OIR!. The OIR may be very brief  for violations
documented by FMP as FMP agents submit a comprehensive report!
ar quite elaborate when the violation has been documented by
NMFS agents. In the latter case, a thorough report is necessary
as it may be the only documentation of the violatian. The OIR
na~es the violator  respondent!, describes the enfarcement
operation and discusses any pertinent details concerning that
particular case. The OIR plus the FMP report  if applicable!
is farwarded from the field office to the Law Enforcement Group
 LEG! at the NMFS regional office in St. Petersburg, FL. The
LEG reviews the case file, determines whether the respondent is
a repeat violator and verifies the owner af the vessel. When
LEG has completed its review, it sents the case to the Office
af General Counsel, Sautheast Region  GCSE!, which is co-!ocated
with the NMFS regional office, for prosecution.



Violations of marine sanctuary regulations are handled
somewhat differently. NMFS agents are not involved with this
type of case. Instead, the Coast Guard and the Florida DNR,
Division of Parks and Recreation, patrol these sanctuaries
located off the coast of Florida. The Departments of Commerce
and Transportation and Florida DNR have entered inta a cooperative
agreement which authorizes the Parks and Recreatian rangers to
enforce the federal sanctuary regulations. The cases documented
by the Coast Guard and/or the rangers are sent directly to
GCSE.

The time lapse between the date of the violation and the
arrival of the case at GCSE varies depending on the type of
case involved and the workload of the agents. A simple marine
sanctuary case  i.e. spearfishing or anchoring in coral! may
arrive within a week or less. Nore complex cases may take between
two to six or eight weeks.

Once GCSE receives the case, the attorney respansible for
that type of violation reviews it to determine whether GCSE
should prosecute it. This review includes plotting the position
of the violation to verify that the violation accurred in
federal waters and/or in a closed area. Sometimes the attorney
may request more information on a case. When the attorney
determines that the case is legally sound, the attorney will
issue a Notice of Violation and Assessment  NOVA!.

II. Issuance of a NOVA

The NOVA is the charging document in all cases handled by
GCSK. It supercedes any papers issued by boarding officers or
investigating officers. The information in the NOVA includes
respondent's name and address  there may be more than ane
respondent charged in the same NOVA!, facts surrounding the
violation, statutes and regulations vialated, evidence seized
{if any! and amount of the penalty. In addition, the NOVA also
discusses actions which must be taken by the respandent, within
thirty days {see discussion infra!.

A. Determining the Respondent

In most fishing violatian cases, bath the owner of the
vessel and the captain  if they are different persons! are
charged jointly and severally. "Jointly and severally' means
all respondents are collectively and individually liable for
the full amaunt of the penalty. For example, a NOVA may charge
Captain Jones and Owner Smith, jointly and severally, and assess
a $12,000 penalty. Both the captain and owner are individually
liable for the whole amaunt, but only a maximum of $l2,QQQ
could be collected for the violation. So, if the owner paid
the full $l2,000, the captain would owe nothing to the federal
government and vice versa. Or, the captain and the owner could
split the penalty, and each could pay a portion af the penalty.



The latter situation frequently accurs. By charging jaintly and
severally, the gavernment maintains flexibility in collecting
the' penalty'

Charging both the owner and captain serves another purpose
besides flexibility in collecting fines. The practice is
intended to encourage accountability and responsibility in the
captain and the owner. The captain should be held accountable
because he was the perpetrator of the violation and shauld nat
be allowed to benefit fram his actions. Owners, hawever,
frequently question why they should be held responsible when
they personally did not commit the violation.

The legal principle of holding an employer respansible for
the actions of an employee who is carrying out the employer's
business is a well-established one. If a captain fishes in a
closed area and is not apprehended, the owner benefits from the
sale of the illega1ly harvested fish. Likewise, when the
captain is caught, the owner shares the liability. The owner,
therefore, is responsible for employing a captain who will fish
in accordance with federal regulations.

What happens if an owner specifically instructs a captain
not to fish in a restricted area, but the captains fishes there
anyway? A United States district caurt has addressed this
question in the context of a Magnusan Act fishing violation.
In this case, the owners had instructed the captain nat ta fish
in violatian of federal fishing regulations. The captain
disregarded these instructions and was caught. When the owners
learned of the violation, they discharged the captain. Despite
the instructions and the subsequent discharge, the court held
the owners liable for the violatian.

The owner, however, is not without recaurse when the awner
pays all or part of the penalty. The owner has the right ta
recover that amount from the captain. Some awners have done
this by deducting a portion of the captain's share on later
fishing trips. Others have made arrangements for monthly
payments from the captain.

In the Gulf of Mexico shrimp fishery, some owners have
captains sign a form which absolves the owner's liability should
the captain be cited for a violation. From a legal standpoint,
this does nat affect the right af the federal government to
charge the vessel owner and later callect the penalty from the
awner, Xt, at best, merely reinforces the existing right of
the owner to collect from the captain that portion of the
penalty paid by the owner.

For violatians nat invalving fishing regulations, the
government is less likely to charge the owner and the captain,
jointly and severally. These are cases concerning marine
mammals, endangered species or marine sanctuary vialations. In



the first two types of cases, there may nat even be a boat
involved. In the final category of cases, the violators are
often recreational boaters operating their own vessels. Still,
there may be occasions when it is appropriate to charge jointly
and severally for these violations.

B. Assessing the Penalty

The determination of the penalty depends on several factars.
The first factor is to determine whether a repeat violatar is
involved. Repeat violatars are fined more heavily than first-
time violators. Aggravating or mitigating circumstances are
next considered. Did the violator attempt to flee from the
enforcement officers7 If he did, a greater penalty will be
imposed. Extraordinary cooperation, on the other hand, cauld
result in a lower penalty. For minor vialations, a written
warning, imposing no monetary penalty, might be issued.

Fashioning a penalty schedule is nat an easy task. The
schedule should be fair, yet provide sufficient deterrence ta
potential violatars. Due to the lack af money and personnel ta
patrol continuously in the management areas, deterrence is crucial.
If the penalties are too low, commercial fishermen would be
tempted to violate the regulations and to write off the penalties
as a cost of doing business. The impact of the fine on the
individual, then, must be balanced against the protectian af
the resource. Based an these considerations, GCSK has developed
penalty schedules designed for each regulated species or area
 i.e. marine sanctuaries!. These schedules attempt to be
equitable and fair while providing sufficient deterrence. The
penalty schedules, however, are intended to be flexible. All
or portions of each schedule may be revised upward or downward
depending on the number of violatians accurring and feed-back
fram the enforcement personnel, fishermen and other constituents.

The penalty schedules typically list the current regulations
and establish a penalty range far a first, second and third
violation of each. In addition to a monetary penalty, seizure of
the catch and/ar vessel may be impased for more serious
violations. Seizure of the catch and/or vessel would apply for
closed area violations and the taking of undersized fish. If
the amount af the catch is small, the estimated value of the
catch may be added to the penalty rather than seizing the catch.
Vessel seizure is usually reserved for third-time violators,
but may be impased for a first-time violator should aggravating
conditions exist.

C. Serving the Respondent

After the penalty has been determined, GCBE sends to the
respondent the NOVA and copies of the governing statute,
apprapriate regulations and rules of civil pracedure which
explain the rights and responsibilities af the respondent.
This package of documents is sent to each respondent by certified



mail. Certified mail is used to ensure that the respondent
actually received the NOVA, for receipt of the NOVA begins the
time period within which the respondent may take certain actions.
Service by certified mail is considered effective when the
T'espondent, a member of his household or his agent  i.e. business
partner, attorney! signs for the package. Refusal to accept
the certified mail also constitutes effective service. Sometimes
the respondent may be away from his home when the certified
mail is sent. In these circumstances, the certified mail is
returned to GCSE as "Unclaimed." Unclaimed NOVAS are immediately
resent using both certified and regular mail. Regular mail
is considered served five days after it is sent. Occasionally,
a respondent may move and leave no forwarding address. In this
case, the NOVA is given to the NMFS enforcement office which
will make personal service on a respondent once that individual
is located.

When a violator receives a NOVA, he has three options. He
may pay the penalty, attempt to settle the case for less than
the penalty amount or request a hearing  the last two options
are not mutually exclusive!. If the respondent elects to pay
the penalty, the case will be closed upon receipt of the penalty
amount. Other respondents attempt to settle their cases below
the amount. Typically these individuals plead financial
inability to pay. When ability to pay is raised, GCSE will
send out. financial disclosure forms for individuals or corporate
financial interrogatories. A respondent is under no obligation
to provide financial information. If the information is
provided, though, ability to pay can be considered. All
financial information is independently verified. Xf GCSE is
satisfied that the respondent cannot pay the penalty in a lump
sum, monthly payments may be arranged. A number of violators
are currently making monthly payments to the government, The
remaining alternative that a respondent may select is to request
an administrative hearing.

III. Administrative Hearing Process

An adminstrative hearing is a civil, not a criminal
proceeding. If a respondent wants a hearing, he must make a
written request for hearing within thirty days of receipt of
the NOVA. The request is sent to GCSE  this address is an the
NOVA!. The request does not have to follow any format � merely
the statement "I want a hearing" will suffice.

When GCSE reviews the hearing request, it forwards the
request to the Office of Mministrative Law Judge  ALJ! in
Washington, D.C. About four to six weeks after the hearing
request is forwarded to ALJ, that' office will require the
respondent and GCSE to submit a Preliminary Position on Issues
and Procedures  PPIP!. The PPIP is a simple statement which
answers six basic questions:



l. What are the 1egal issues in dispute?
2 ~ What are the factual issues in dispute?
3. Xs the amount of penalty in dispute?
4. Who will be called as witness, and what will their

testimony be?
S. What exhibits will be used at trial, and how will they

relate to an issue at trail?
6. When and where should the hearing be held?

Usually the ALJ allows three to four weeks to submit the
PPIP. Each side sends the PPIP to the ALJ and a copy to each
other. The ALJ will try to schedule the hearing at a mutually
convenient time and place. Often the hearing is scheduled near
the place that the violation occurred.

At the hearing, the government presents its case first.
The government gives an opening statement that outlines the
government's theory of the case and what it will prove through
the testimony of its witnesses. After the opening statement,
the government calls its witnesses and questions them. The
government's witnesses will be the enforcement officers who
documented the violation, Other witnesses, such as scientists,
may be called depending on the type of violation and the
surrounding circumstances. The government may also introduce
exhibits  i.e., chart illustrating the position of the violationg
seized fisKing gear!. As the government presents its witnesses,
the respondent or his attorney has the right to cross examine
each witness, There is no requirement that a respondent have an
attorney, and it is not unusual for a respondent to represent
himself.

After the government has called all of its witnesses and
has introduced all of its exhibits, the respondent presents his
case. The respondent may make an opening statement, call
witnesses and/or testify himself. The ALJ may ask questions of
any witness.

To prove its case, the government must show by a
preponderance of the evidence that a violation occurred. A
"preponderance of evidence" means that it appears more likely
than not that a violation happened.

When all the witnesses have testify and have been cross
examined, the AKJ will close the hearing. A court reporter
is present at the hearing and records all the testimony. The
court reporter types the testimony, and the ALJ will provide a
copy of the testimony to each side. Upon receipt of the
testimony, each side has an opportunity to submit closing
arguments and proposed findings  how each side would like the
judge to decide!.



The judge has a great deal of discretion in deciding cases.
He may determine that a violation did not occur. Likewise, if
he determines that a violation did accur, he may raise, lower
ar endarse the penalty assessed in the NOVA. Relatively few
constraints exist when the judge determines a penalty. He
may not exceed the maximum penalty authorized by law  i.e.,
$25,000 for each violation of the Magnuson Act, $50,00~0 ar
each violation of the Marine protection, Research and Sanctuaries
Act!, and he must consider ability to pay if evidence is provided
an that issue. Other than that, the judge has a great deal of
flexibility when determining the penalty.

After the judge has issued the initial decision in the
case, either side may petition for review af this decision
within thirty days from the date of the decision. The petition
is directed to the Administrator of the National Oceanic and
Atmospheric Administratian  NOAA!. The review is discretionary,
and it is up to the Administratar of NOAA  or his designee! to
decide whether to grant the review. If the Administratar
declines review, a petition far recansideration of that decision
will nat be permitted. In this instance, the Administrator
will specify the date upon which the judge's decision will
became effective as the final agency decisian.

If neither party petitions for review, the initial decision
of the ALJ will became effective as the final agency decision
thirty days after the date of the initial decision. Should the
Administrator grant the petition for review, he may modify or
endorse the initial decision, The modificatian or endorsement
wauld then became the final agency decision.

Once the agency decisian is final, the respondent may
petition for review of the agency's decision in federal district
court. This review is accomplished by filing a notice of appeal
in the district, court within thirty days of the final agency
decision.

IV. Collection af Penalties/Final Assessments

On rare occasions, a respondent does not pursue any of his
three optians upon receiving a NOVA. In this situation, the
penalty in the NOVA becomes the final agency decision thirty
days after service of the NOVA. The respondent then has thirty
days to file for review in federal district court.

Once there is a final agency decision and a11, possible
reviews have been exhausted ar not pursued, the final assessment
is due and payable to the federal government. Xf this penalty
is not paid within thirty days, the federal government will



initiate a collection action against the respondent in federal
district court. The assets of the respondents are subject to
seizure and forfeiture to satisfy the debt owned to the government.

V. Conclusion

The above discussion outlines the steps taken in a civil
penalty case. Although the procedures are fairly standardized,
GCSE attempts to treat each case as a unique one and encourages
all respondents to contact this office  S13/S93-3617! to discuss
their cases. Any general questions concerning this memorandum
should also be directed to GCSE.

File No. 502-02.100 l!

cc: GC - Jim Brennan
GCEL � Naggie Frailey
GCSE � Craig R. O' Connor
GCSE - Fred Kyle
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NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION

NOTICE OF VIOZlATION AND ASSESSMENT
OF ADMINISTRATIVE PENALTY

MARINE MAb96LZ PROTECTION ACT OF 1972

ISSUED TO: CASE NO.:
CERTIFIED MAIL Noa

This is your official notice of the civil violation and penalty described below.
This is an administrative proceeding, nat a criminal prosecution. Copies af the
statute and regulations concerning the prohibitions and penalty procedures are
enclosed.

Yau are entitled to request a hearing  similar ta a trial! before an Administrative
Law Judge to deny and contest all, or'any part, of the violation charged and the
civil penalty proposed. You, your attorney, ar other representative may contact
the undersigned to discuss the violation and proceedings, or to urge any modifi-
cation of the allegations or penalty based on the facts known to you.

If you da not choose to have a hearing on the violatian or Penalty, you may choose
to accept the compromise offered within 30 days of receipt of this notice. Ta
do so, sign the Compromise Agreement at the battom and return it, with the
compromise penalty, if any, ta the address given below.

FACTS CONSTZTUTZNG VIOLATXON S! e

STATUTE REGULATION VIOLATED: Marine Mamma Protectian Act,

SEXSED ITEM S!:

FINDINGS, CONCLUSION, AND ORDER: Having cansi r a o e acts an c rcum-
stances presented in this matter, I do hereby find and conclude that the above
Respondent s! did violate the Marine Mensal Protection Act and regulations as
alleged, in every particular, and that a just and reasonable disposition for such
violation is a civil penalty in the amount of $ IT IS SO ORDERED ~

FOR THE SECRETARY OF COMMERCE:

Send reply Or make inquiry ta: U.S. Department of CommerCe. NOAAd OffiCe af
General Counsel, ATTN: Penny A. Levin, Suite l27, Duval Building, 9450 Eager
Boulevard, St. Petersburg, FL 33702; phone  813! 893-3617.

COMPROMISE AGREEMENT: I o not w s to cantest t is NOTICE OF VIOLATION AND ASSESS-
MENT. I hereby waive my right to a hearing and relinquish and transfer to the
United States all right, title, and interest in any item s! listed above as seised.
I enclose payment  by check ar money order made payable to "Treasurer of the United
States" ! of a compromise civil penalty in the amount of 6 I take this
aatlon on the nndefatandlng that lt i ~ ~ aattlenent of el~garden. olatne, and
complaints by the United States against me based on the Marine Mamal Protection
Act resulting from the incident s! described in this NOTICE OF VIOLATION AND
ASSESSMENT.

$9

S GNATURE OF RESPONDENT OR AUTHORISED REPRESENTATIVE DATE

WARNING: WITHIN 30 CALENDAR DAYS FOLLOWING RECEIPT OF THXS NOTICE, IF YOU DO
NOT RESPOND BY EXERCISING THE RIGHTS LISTED ZN 9 904.102 OF THE ENCLOSED REGULATIONS
OR IF YOU DO NOT ACCEPT THE COMPROMISE, ALL OF THE ALLEGATIONS AND THE PENALTY
WILL BE CONSIDERED ADMITTED, AND THIS ASSESSMENT WILL BECOME A FINAL ADMINISTRATIVE
ORDER ENFORCEABLE IN ANY UNITED STATES DXSTRXCT COURT, in acCardance with 9 1375 a!,
Title 16 United States Code and 9$ 904a104 and 904.105 of the regulations.



UNITED STATES DEPARTNENT OF CONNERCE
NatiOnal Oceanic and Atmospheric Administration

NOTICE OF VIOLATION AND ASSESSMENT
OF ADMINISTRATIVE PENALTY

LACEY ACT

DESPONDENT l

'ILK NO.'
CERTIFIED NO. s

:his is your official notice of the civil violation s! and administrative penalty
!escribed herein.

~ou are entitled to request a hearing  like a trial! before an Administrative Law
sudge to deny and contest all, or any part, of the violation charged and the
-orfeiture and/or civil  administrative! penalty, imposed. This is not a criminal
action. You, your attorney, or other representative, are also invited to contact
Ae undersigned to discuss this Natter and its disposition, or to urge any modi"
'ication of the allegations and penalty which you may feel is warranted by all of
.he facts and circumstances.

fAANZHG, IF YOU SHOULD FAIL TO EXERCISE YOUR RIGHTS WITHIN 30 CALENDAR DAYS
'OLLOWZHG RECEIPT OF THIS NOTICE, ALL OF THE ALLEGATZONS AHD TIE PENALTY HEREIN
4ILL BE TAKEN AS ADMITTED AHD THIS ASSESSNEHT WILL EECONE A FZNAL .ADHZNZSTRATZVE
!ADER ENFORCEABLE ZN ANY UNITED STATES DISTRICT COURT as PrOvided in the Lacey Act
sssd 15 c.F.R. part 904  copies attached for your information and guidance!.

I s

iTATUTE REGULATION VIOLATEDs

H I ~ AH ay ng cons ere a o e ac an c rcum-
;tances presented in the Hatter, and taking into account criteria for determining
he amount of the civil penalty, I do hereby fin& and conclude that the
Wspondent s! herein did violate the Lacey Act as alleged, in every particular, and
s just and reasonable disposition for such violet!on  s! is forteiture of all
vidence seized plus the civil perialty stated above. ZT ZS SO ORDERED.

Dated:or the Secretary of Ccsmserce

should you have any questions, you may discuss them informally withs
HOAA, Office of General Counsel
U.S. Department of Commerce
ATTN: Katherine A. Pease
Suite 127, Duval Suilding
9450 Koger Boulevard
St. Petersburg, FL 33702

ED. D I s not w s to contest zs ICE OF VI LATIOH AHD
KSESSNEHT. I hereby waive my right to a hearing and relinquish and transfer
m-the United States all right, title and interest in any it listed above as
seized. I have enclosed payment of the penalty assessed,  by check or money order
payable to the "Treasurer of the United States ! . I take this action on the'
snderstanding that it is a settlement of all charges, claims, and complaints
against me by the United states resulting fran the Incident s!, described in this
NOTICE OF VIOLATION AND ASSESSMENT ~
>ATE

Signature o Aespon en or craze epresen a v



a~ t son~i vceanic ana atmospner ac ACmin ts trat lcn

NOTICE OF VIOLATION AND ASSESSNENT
OF ADMINISTRATIVE PENALTY

ATLAHTIC TUNAS CONVENTION ACT

RESPONDENT:

CERTIFIED NUHBER:FILE NO.;

IOLATION:

STATUTES REGULATIOHS VIOLATED

SEIZED ITEHS:

PROPOSED PENALTY<

NOTICE
This is your official notice of the civil violation s! and administrative
penalty described herein.

You are entitled to request a hearing  like a trial! before an Administrative
Law Judge to deny and contest all, or any part, of the violation charged and
the forfeiture and/or civil  administrative! penalty, imposed. This is not a
criminal action. You, your attorney, or other representative, are also invited
to contact the undersigned to discuss this Hatter and its disposition, or to
urge any modification of the allegations and penalty which you may feel is
warranted by all of the facts and cit'cumstances.

FINDIN , CONCLUSIONS, AND ORDER: Hav ng cons ere a O t e acts a
circumstances presented in the Hatter, and taking into account criteria for
determining the amount of the civil penalty, I do hereby find and conclude that
the Respondent s! herein did violate the Atlantic Tunas Convention Act as
alleged, in every particular, and that a fust and reasonable disposition for
such violation s! is forfeiture of all evidence seized plus the civil penalty

stated above. IT IS SO ORDERED.

For the Secretary of Commerce Dated

Should you have any questions, you may discuss them informally with:

NOAA, Office of General Counael
U.S. Department of Commerce
ATTN: Katherine A. Pease
Suite l27, Duval Building
9450 Koger Boulevard
St. Petersburg, FI. 33702

AGREED DISPOSITIONS I do not wish to contest this NOTICE OF VIOLATIOH AND
ASSESSNENT. I hereby waive my right to a hearing and relinquish and transfer
to the United States all right, title and interest in any items listed above as
payable to the "Treasurer of the United States" ! ~ I take this action On the
understanding that it is a settlement of all charges, claims, and complaints
against me by the United States resulting from the incident s! described in
this NOTICE OF VIOI ATION AND ASSESSHENT.

Date

4i gnature o sspon ent or u or ze presen a ve

WARNING, IF YOU SHOULD FAIL TO EXERCISE YOUR RIGHTS WITHIN 30 CALENDAR DAYS
FOLLOWING RECEIPT OF THIS NOTICE, ALL OF THE ALLEGATIONS AND THE PENALTY HEREIN
WILL BE TAKEN AS ADHITTED AHD THIS ASSESSNENT WILL BECOHE A FINAL ADNINISTRATIVE
ORDER ENFORCEABLE IN AHY UNITED STATES DISTRICT COURT as provided in 9 97l e!,
Title l6 United States Code, Atlantic Tunas Convention Act, and the implementing
regulatians in Part 904, Title l5, Code of Federal Regulations  copies attached
for our information and uidance! ~



UNIITI3 STATES DEP~ OF CQl&ERW
National Oceanic and Atmospheric Administration

%7flCE OF VIQLPgICN PND PSSESSWENl'

OF PZNINISTRATIVE PENALTY

CERITFIED NO,:FILE NO.:

'Ibis is your official notice of the civil violation s! and administrative penalty described herein.

You are entitled to request a hearing  like a trail! before an !dministrative Inta Judge to deny
and contest all, or any part, of the violation charged and the forfeiture and/or civil
 administrative! penalty, imposed. This is not a criminal action. You, your attorney, or other
representative, are also invited to mmtact the undersigned to discuss this matter and its
dispcsitim, or to urge any modification of the allegations and penalty which you may feel is
warranted by all of the facts and cirnmstances.

�ARNBQ, IF YCX3 SHX3LD FAIL X! EXERCISE YCUR RIGHIS WITHIN 30 CALENDAR DAYS FDLLOWIWG RECEIPT OF
THIS NOIXCE, ALL OF THE ALUM CI %5 PND THE PENALTY %3KIN WILL SE TAKEN PS PIÃITIED PND 'IHIS
ASSESSNENT WILL BECCNE A FINAL PZMINISTRP FIVE ORDER ENPDRI~HLE IN PNY UNITED ST@AS DISTRICT
03' as provided in 6 1858, Title 16 United States Code, The Fishery Conservation and P!anagement
Act of 1976, as evaded, and the implementing regulations in Part 904, Title 15, Code of Federal
Regulations  copies attached for your information and guidance!.

FACTS CCNSTITUTBL VIOLATICN S

STAIUTE Rf!~rZCN VIOL3ffl $: Wagnuson F shery Ccnservat on Hanagemnt Act o 1976, 16 U.S.C.
5 1857�! A!,

EVIDENCE SEIZED:

FINDBK8,  XNCLUSICNB, PND ORDER: Having cons a o acts a circumstances prssen
in the matter, and taking into account the criteria for determining the aarxmt of the civil penalty
 as provided in 16 U.S.C. S 1858 a! !, I do hereby find and conclude that the Re~nt herein did
violate the Fishery Conservaticm and Management Act of 1976 as alleged, in every particular, and
that a just and reasonable disposition for such violation s! is forfeiture of all evidence seized
plus a civil penalty in the amount of 8
IT IS SO ORDERED.

For the Secretary of Cree~

Send reply or make inquiry to: %!AA, Office of General Counsels U.S. Department of Gmnerce,
ATIW: Katherine A. pease, Suite 102, Duval Building, 9450 Koger Boulevard, St. Petersburg, FL
33702.
PGREED DISPQSITicN: I do not wish to contest this !ePITcE oF vloLP FIcN 2ND ASsEHSNBiT. I reby
waive my right to a hearing and relinquish and transfer to the United States all. right, title and
interest in any items listed above as seized. I have enclosed paymeht of the penalty assessed,
 by check or money oder payable to the Treasurer of the United states" !. I take this action on
the understanding that it is a settlement of all chergm, claims, and aoeplaints against vm by the
United StateS reeulting fry the inCident s! deSCribed in thia NOIICE OF VIPLATICN AND ASSESSNINr.

S gnature o Re nt or Au r Rspresentat veDate
4R



CODE OF FEDERAL REGULATIONS

TITLE 50

SUBPART A--GENERAL NEASURES

Sec.

tReserved!

SUBPART B--NANAGENENT NEASURES

AUTHORITY: 16 U.S.C. 1801 et seq..

SOURCE: 46 FR 27494, Nay 20, 1981, unless otherwise noted.

SUBPART A--GENERAL NEASURES

$658.1 PURPOSE AND SCOPE

 a! The purpose of this Part is to implement the Fishery Nanagement Plan
for the Shrimp Fishery of the Gulf of Nexico, developed by the Gulf of Nexico
Fishery Nanagement Council under the Nagnuson Fishery Conservation and Naaage-
ment Act.

 b! The regu1ations in this Part govern fishing for brown shrimp, white
shrimp, pink shrimp, r+yal red shrimp, seabob shrimp, and rock shrimp by ves-
sels of the United States within that portion of the Gulf of Nexico over which
the United States exercises exclusive fishery management authority.
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 c! Regulations governing foreign fishing for royal red shrimp appear in ~~
50 CFR Part 611. Appendix I to $61!.20 contains the total allowable level of Q
foreign fishing for royal red shrimp.

5658.2 DEFINITIONS

In addition to the definitions in the Act, the terms used in this Part
shall have the following meanings:

Act means the Nagnuson fishery Co~servation and Management Act �6 O.S.C.
> dO i ~et se . ] .

Authorized Officer means:

 a! Any commissioned, warrant, or petty officer of the U.S. Coast Guard;

 b! Any certified enforcement officer or special agent of the National
Marine Fisheries Service;

 c! Any officer designated by the head of- any Federal or State Agency
which has entered into an agreement. with the Secretary and the Gosssandant of
the Coast Guard to enforce the provisions of the Act; or

 d! Any U.S. Coast Guard personnel accompanying and acting under the
direction of any person described in paragraph  a! of this definition.

Center Director means the Center Director, Southeast Fisheries Center,
National Marine Fisheries Service, 75 Virginia Seach Drive, Niamih Florida
33149. Telephone 305-361-5761.

Catch take ar harvest includes, but is not limited to, any activity
which results in bringing any shrimp on board a vessel.

Fisher conservation zone  FCZ! means that area adjacent ta the United
States which, except where modified to accoeeodate international boundaries,
encompasses all waters from the seaward boundary of each of the coastal States
ta a line on which each point is 200 nautical miles from the baseline from
which the territorial sea of the United States is measured.

Fishe mana ement lan  FNP! means the Fishery Nanagement Plan for the
Shrimp Fishery of the Gulf of mexico.

y~ishin neans any activityother , than scientific research «ondnctcd hy a
scientific research vessel, which involves:

 a! The catching, taking� or harvesting of shrimp;

 b! The attempted catching, taking, or harvesting of shrimp;

 c! Any other activity which. can reasonably be expected to result in the
catching, taking, or harvesting of shrimp;



 d! Any operations at sea in support of, or in preparation for, any
activity described in paragraph  a!,  b!, or  c! of this definition.

for, equipped to be used for, or of a type which is normally used for:

 a! Fishing j or

 b! Aiding or assisting one or more vessels at sea in the performance of
any activity relating to fishing, including, but not limited to, preparation,
supply, storage, refrigeration, transportation, or processing.

Gulf of Mexico means the geographic area of authority of the Gulf of Mex-
ico Fishery Management Council.

Operstor, with respect to sny vessel, mesne the meeter or other individ-
ual on board and in charge of that vessel.

Owner, with respect to any vessel, means:

 a! Any person who owns that vessel in whole or in part;

 b! Any charterer of that vessel, whether bareboat, time; or voyage;

 c! Any person who acts in the capacity of a charterer, including, but
not limited to, parties to a management agreement, operating agreement, or
other similar arrangement that bestows control over the destinat.ion, function,
or operation of the vessel; or

 d! Any agent designated as such by any person described in paragraph
 a!,  b!, or  c! of this definition.

Person means any individual  whether or not a citizen or national of the
United States!, corporation, partnership, association, or other entity  wheth-
er or not organized or existing under the laws of any State!, and any Federal,
State, local, or foreign government or any entity of any such government.

Re ional Director means the Regional Director, Southeast Region, Rational
Marine Fisheries Service, Duval Building, 9450 Koger Boulevard, St. Peters-
burg, Florida 33702, or a designee.

~ghrim means the following species:

Brown shrimp, Penaeus astecus
White shrimpp P. setiferus
Pink shrimp, P. duorarum
Seabob shrimp, Xi ho eneus kro eri
Rock shrimp, Sic onia brevirostris
Royal red shrimp, H no enaeus robustus



United States harvested ahri means shrimp caught, taken or harvested by
vessels af the United States in the Gulf of Mexico, whether or not such shrimp
is landed in the United States.

Vessel of the United States means:

 a! A vessel documented or numbered by the U.S. Coast Guard under United
States law; or

 b! Any vessel under five net tons registered under the laws of any
State.

f48 FR 17099, Apr. 21, 1983j.

$658.3 RELATION TO OTHER LAWS

 a! Persons affected by these regulations should be aware that other
Federal and State statutes and regulations may apply to their activities.

{c! Certain respansibil.ities relating to data collection and enforcement
may be performed by authorized State personnel under a cooperative agreement
entered inta by the State, the U.S. Coast Guard, and the Secretary.

$658.4 VESSEL PERMITS AND FEES

No permit is required for vessels of the United States fishing for shrimp
under this Part.

$658.5 RKCORDKEEPING AND REPORTING
fRESERVED]

$658.6 VESSEL IDENTIFICATION

 a! Official Number. Each vessel of the United States engaged in the
shrimp fishery in the Gulf af Mexico FCZ shall:

{l! Display its official number on the port and starboard sides of
the deckhouse ar hull and an an appropriate weather deck so as to be clearly
visible from enforcement vessels and aircraft. The official number is the
documentation number issued by the Coast Guard for documented vessels or the
registration number issued by a State or the Coast Guard for undocumented ves-
sels.

�! The official number must be in block arabic numerals in con-
trasting color ta the background

 8!

{b! The regula tions found in
with regulations pertaining to the
Florida and Fort Jefferson National

bit cossaercial shrimping are found
tively.

this Part are intended to be compatible
Everglades National Park .in the State of
Monument. These regulations which prohi-
at 36 CFR 7.45 and 36 CFR 7.27, respec-



�! The official number shall be at I.east 18 inches in height for
fishing vessels over 65 feet in length and at least 10 inches in height for
all other vessels.

�! The official number shall be permanently affixed to or painted
on the vessel.

 b! E The operator of each fishing vessel shall:

�! Keep the registration number clearly legible and in good re-
pair, and

�! Insure that no part of the fishing vessel, its rigging, or its
fishing gear obstructs the view of the official number from any enforcement
vessel or aircraft.

$658.7 PROHIBITIONS

It is unlawful for any person to:

 a! Possess, have custody or control of, ship, transport, offer for
sale, sell, purchase, import, land, or export any shrimp taken or retained in
violation of the Act, this Part, or of any other regulation promulgated under
the Act;

 b! Trawl in a closed area or during a closed season within the FCZ, ex-
cept as allowed under $658.24 a!;

 c! Transfer directly or indirectly, or attempt to so transfer, any
United States harvested shrimp to any foreign fishing vessel, while such ves-
sel is within the FCZ, unless the foreign fishing vessel has been issued a
permit under section 204 of the Act which authorizes the receipt by such ves-
sel of United States harvested shrimp;

{d! Falsify or fail to affix and maintain vessel markings aa required by
$658.6;

 f! Fail to comply immediately with enforcement and boarding procedures
specified in 5658.8;

 g! Forcibly assault, resist, oppose, impede, intimidate, threaten, or
interfere with any Authorized Officer in the conduct of any search or inspec-
tion under the Act;

 h! Resist a lawful arrest for any act prohibited by this Part;

 i! Interfere with, delay, or prevent by any means the apprehension or
arrest of another person, knowing that such other person has comitted any act
prohibited by this Part;

 e! Refuse to permit an Authorized Officer to board a fishing vessel sub-
ject to such person's control' for purposes of conducting any search or inspec-
tion in connection with the enforcement of the Act, this Part, or any other
regulation issued under the Act;



 j!- Interfere with, obstruct, delay, or prevent by any means a lawful
investigation or search .in the process of enforcing this Part;

 k! Interfere with, obstruct, delay, or in any other manner prevent the
seizure of illegally taken. shrimp or the fiaal disposition of such shrimp
through the sale of the shrimp; or

 f! Violate any other provision of this Part, the Act, or aay regulation
issued under the Act.

$658.8 ENFORCEMENT

 a! .General. The owner or operator of any fishing vessel subject to
this Part shall immediately comply with iastructions issued by an Authorized
Officer to facilitate safe boarding and inspectioa of the vessel, its gear,
equipment, and catch for purposes of enforcing the Act and this Part.

 b! ~gi nels. Upon being approached by a U.g. Coast Guard vessel or air-
craft, or any other vessel or aircraft authorized to enforce the Act, the ope-
rator of a fishing vessel shall be alert for coamunications conveying enforce-
ment instruction. The VHM-FN radiotelephone is the aormal method of communi-
cating between vessels. Should radiotelephoae communicatioas fail, however,
other methods of cosssuaicating between vessels, including visual signals, may
be employed. The following signals extracted from the international Code of
Signals are among those whi ;h may be used, aad are included here for the -safe-
ty and information of fishing vessel operators:

�! "L" meaning "You should stop your vessel instantly,"

�! "SQ3" meaning "You should stop or heave to; I am going to board
youp

�! "AA AA AA etc." which is the call to an unknown statioa, to
which the signaled vessel should .respond by illuminating the number required
by $658.6, and

�! "RYCY" meaning "You should proceed at slow speed, a boat is
coming to you."

 c! ~goardin . A vessel signaled to stop or heave to for boarding shall:

�! Guard Channel 16, VHF-FM, if so equipped;

�! Stop immediately and lay to or maneuver' in such a way as to per-
mit the Authorized Officer and his party to come aboard;

�! Provide a safe ladder, if required, for the Authorized Officer
and his party to come aboard;

�! When necessary, to facilitate the boarding and/or when reques-
ted by an Authorized Officer, provi'de a man rope or safety liae and illumina-
tion for the ladder; and
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�! Take such other actions as necessary to ensure the safety of
the Authorized Officer and his party and to facilitate the boarding.

$658.9 PENALTIES

SUBPART B--MANAGKI93lT MEASURES

$658.20 FISHING YEAR

The fishing year for all species of shrimp, except royal red shrimp, be-
gins on May 1 and ends an April 30- The fishing year for royal red shrimp be-
gins on January 1 and ends on December 31.

$658.21 ALLOWABLE LEVELS OF HARVEST

ric tons. There is no domestic quota for other species of shrimp.

 b! Territorial Waters. These regulations do not limit the harvest of
shrimp resources in waters landward of the FCZ. However, harvest from these
waters will be taken into account in the calculation of the maximum sustain-
able yield and optimum yield fram the fishery.

 c! Closure. When the domestic quota for royal red shrimp is reached,
the Regional Director shall close the fishery by publishing a notice in the

$658.22 TORTUGAS SHRIMP SANCTUARY

 a! The area commonly known as the "Tortugas Shrimp Sanctuary," off the
State of Florida, is closed to all trawl fishing. The area is that part of
the fishery conservation zone shoreward of a line connecting the following
paints  see Figure 1!:

Paint Latitude Longi tude Comon Name

N..........25452.9'N..........81437.95'W..........Coon Key Light
....24 50.7'N....... ..81 51.3'W...........

G..........24 40.1'N..........82426.7'W...........New Grounds
Shoals Light

H.......,..24o34.7'N....... ..82435.1'W...........Rebecca Shoals
Light

......82 08'W.............Marquesas KeysP...,......24435'N......

Any person or fishing vessel found to be in violation of this Part ia sub-
ject to the civil and criminal penalty provisions and forfeiture provisions
prescribed in the Act, and to 50 CFR Parts 620  Citations! and 621  Civil Pro-
cedures!, and other applicable law.



 b! Notwithstanding, the provisions of paragraph  a!, effective through
August 14, 1984, trawl fishing is allowed within that porton of the. Sanctuary
circumscribed by lines connecting the following points:

LatitudePoint Longitude

F.

Q
R, ~ ~ ~ ~ ~ ~ ~ t ' ~ ~
F

[48 FR 17099, Apr 21, 1983].

$658.23 STONE CRAB AREA CLOSURE

LongitudeLatitude Comon NamePoint

.....26O16'N............B1 58.5'W..........

.....26 00'N............82 04'W............
.25o09 N ........Blo47 6iW

....,24 54.5'N..... ~ ~ ~ ~ .81O50.5'W..........

.....24 41.9'N..........81 40.5'W..........Snipe Point

 b! �! Until 0001 bours Nay 16, 1983, it is unlawful to fish for
shrimp in the following two areas of the FCZ  see Figure 4!:

 i! That area of the FCZ bounded by a continuous line connec-
ting the following points expressed by latitude and longitude  LORAN notations
are unofficial, and are included only for the convenience of fishermen!:

 a! Between Janus ry
is closed to trawl. gear,
the fishery conservation
points  see Figure 2!:

24 50.7'N ..81O51.3'W.
24 46.0'N . .... .....81 52.4'W.

.24 44.6'N................82 11.3'W.
24 50.7'N ~ ~ .81 51.3'W.

1 and Nay 20, the area described in this paragraph
including live bait gear. The area ia that part of
zone shoreward of a line connecting the following
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AREA I

LORAN Rate 7980
Point Latitude X YLongitude

R.....28 49 77'N.....82 56.31'W.....14375. 62975

S.....28 53.55'N.....83 02.89'W..... 14375.........................63020
T.....28 36.11'N.....83 02.77'W.....14325 63020
U...,.28 31 25'N.....82 55.15 'W.. ..14325. .62970
Y.....28042.07'N.....82055.37'W..... 14355. . ... ....62970
Z.....28 42.52'N.....S2 $5.15'W.....�355. 62975
R...,.28049 77'N.....82056.31'W.....14375. 62975

 ii! That area of the FCZ bounded by a continuous line connec-
ting the follo~ing paints expressed by latitude and longitude  LORAN notations
are unofficial, and are included only for the convenience of fishenaen!:

AREA II

LORAN Rate 7980
X YPoint Latitude Longitude

X ,...28 37.88'N,....82 53.02'W.....14347.2...31285...............62955
V ....28 29.80'N.....S2 52.86'W.....14325. .. .. ..... ..........62955
W ....28428.93'N.....8205!.50'W.....1432$...............45060.....62946.3

Thence northerly along the State boundary to Point X.

1This point is an the State boundary.

�! In the event that conflicts between stone crab and shrimp fish-
ermen occur in other portions of the iCZ prior to Nay 16, 1983, the Secretary
Nay establish additional area cloaures by publication of a notice of such
closures in the Federal R~eister. Ruy such additional area «insures nay he
established only in response to gear conflicts similar in nature and degree of
severity to those giving rise to this eaergency ruleaaking and aay only be of
such duration and geographic scope aa is necessary to resolve such conflict.
Such additional area closures say be established only if they would otherwiae

�! It is unlawful to place into the FCZ any article, including
fishing gear, with the intent to interfere with fishing or obstruct or damage
fishing gear or fishing vessels of another; it ia further unlawful to utilize
fishing gear in such a fashion that it obstructs or daaagea the fishing gear
or fishing vessel of another.



be authorized under section 305 e! of the Magnuson Act and if the notice pub-lished in the Federal Resister sets forth the reasons for the additional area  
closures.

[Effective Date Note: Secretarial emergency regulations published on 6 April
1983 �8 FR 14903!; $658.23 b! is effective from 31 March 1983 until 16 May

1983.] f48 FR 14907, April 6, 1983!.
5658.24 TEXAS CLOSURE

 a! Area and Season Restrictions. Between June 1 and July 15, the area
described in this paragraph is closed to all trawl fishing, except that a ves-
sel may fish for roya1 red shrimp beyond the 100-fathom depth contour. The
area is that part of the fishery conservation zone off the State of Texas west
of a line connecting point A �9432.1'N. 1st., 93447.7'W. long.! to point 8
�6 11.4'N. lat., 92 53'W. long.!  see Figure 3!.

 b! Ad'ustment of Dates. The regional director' iay adjust the closing
or opening date by as much as 15 days, to prdvide ah Wsrlier-R later, or longer
closure; but the duration of the closure may not exce'ed.6D daysh nor be less
than 45 days.

�! The Regional Director must base an adjustment of the closing or
opening date of the following criteria:

 i! Biological data collected by the Texas Parks and Wildlife
Department  TPWD! and used to predict when brown shrimp in the 'central and
northern bays of Texas will reach a total length of 80 to 90 am; and

 ii! The strength of outgoing tides at the time predicted under
paragraph  b!�! i! of this section; and

 iii! Other ecological data relevant to the timing or duration
of the closure.

�! The Regional Director, after consulting with the TPWD, may ad-
just the closing or opening date by issuing a field order. The order will
specify the adjusted date and the reasons for the adjustment.

�! A field order advancing the closing date or delaying the open-
ing date must be available to the public fo'r 72 hours before its effective
date. A field order delaying the closing date or advancing the opening date
must be available to the publ.ic for 24 hours befoxe its effective date.

�! A field order may be made available to the public by any of the
following methods:

 i! Procedures customarily used by the TPWD for posting and
publicizing similar notices of opening or closure;

 ii! Publication of a notice in a newspaper of major circulaaa
tion in each of the following cities: Brownsville, TX; Aransas Pass, TX;
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Galveston, TX; Corpus Christi, TX; Freeport, TX; Port Arthur, TX; Cameron, LA;
and Morgan City, LA;

 iii! Notification of shrimp fishery organizations in all the
States bordering the Gulf of 5ezico;

 iv! Broadcast of a notice at time intervals, channels, and
frequencies customarily used by the TPWD to broadcast similar notices of
opening or closure.

$658.25 SIZE RESTRICTIONS

There are no minimum size requirements for shrimp harvested in the fish-
ery conservation zone.

5658.26 SPECIFICALLY AUTHORIZED ACTIVITIES

The Regional Director may authorize, for the acquisition of information
and data, activities others'ise prohibited by these regulations.
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Ti tl e 50

PART 62CI � QTATIONS

Ssc.
$20.1 Purpose.
$20.2 Deftnltiona.
$20.2-020.4  Reserved!
$20.6 fssumxe of citations.
$20.$ Record of c taticns,
$20.7 Review of citations.

hvroaaxrv: 1$ UB.C. 1$$1 and 1066.

Iovaca 42 FR 11820, Mar. 1, 1077, un!oss
otberwlso noted.

f $20.1 Purpose.
Regulations in this part are pub-

Hshed joint1y by the National Marine
Pisheries Service and the Coast Guard
to pravMe uniform rules for the issu-
ance of citations to fishing vessel
owners or operators under section
Sll c! of the Pishery Conservation
and Management Act af 1070  the
Act!, 1$ U,S,C. 1801, 1801 ci.

6 $20.2 Definitiona

Unless the context otherwise re-
quires, ternM in these regulations have
the meanings prescribed in sections 2
and Sll e! of the Act. In addition. the
foHowing definitions apply:

 a! C%Cotion. Written notice that a
violation has been documented and a
warning that a future offense may be
dealt with more severely.

 b! Dirccfor. Director, National
Marine Fisheries Service, or his deaig-

90 $204-OSL4 [Reserved!

0020.6 Ioaaaoco of citstiona
 a! Any authorhed enfafeement ofS-

cer «ho finds that a fishing vessel is
operating or has been operated in vio-
lation of any provtsion of the Act may
issue a citation to the owner or opera-
tor of the vessel.

 b! A citation ts issued in the sole
discretion of the authorised officer for
minor or technical violations and sub-
stitutes for other law enforcement
action the officer could take under the
circumstances, such as so!sure of the
vessel and anest of the master.

0 $20.$ Ioconl of citotkooa

 a! If the offending vessel holds a
permit under the Act, the issuance of
a citation shall, as soon ss practicable,
be noted on the permit with the date
of the citation snd the reason for its
issuance. If notation on the permit is
impracticable, notice of issuance of
the citation will promptly be served
personally or by registered or certified
maiL return receipt requested, on the
vessel's owner, operator, or designated
agent for service of p~ and such
service shall be deemed natation on
the permit.

 b! The Director shall cause a record
of citation ta be maintained.

9 $2L7 Rcvtco of citstionL
 a> Upon application by the persons

to whom a citatian was issued, the Di-
rector may review any citation issued
unde1' these regulations if:

 I> The application is fued 1 writing
within 00 days of the date of thc cita-
thm at the uhkress of the Regnal Di-
rector, National Rfarine ~es
Service, nearest to the place where the
citation was issued  Seattle, %'sshing-
ton 98102: TermhuL! Island, EhlMornia
NNS1; Juneau, Alaska 98109; Olauces-
ter, Sfassachusetts 01920, or St. Pe-
tersburg, Plorida SS702!; and

�! The sypHcation sets forth cir-
cumstances which in the Judgment of
the Director make review sypropriate
in the interest of justice.

 b! Upon completion of his review,
the Director will notify the applicant
of his action, which shall be final and
unappealable.
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Title 50

PART 4Rt~l PROCRMRES

dessert A-Ietredusaee

Sec.
52L1 Purpose and scope,
82L2 Enforoement poucr.

Puing snd service of documents.
821.4 Qefinittons.

Subpart B
 Reserved!

Subpart C
 Reserved!

521.51 Application of subpart.
521.52 Basis for eanctfonL
82142 tf store of sanctions.
821M Notice of permit sanction.
521.55 Opportunft!r for bearing.
821.58 Hearing and decision.

deaporC ~eedsslee of feeteaeres

521.51 App!ication of subpart.
52142 Petition for relief from forfeiture.
521.52 InvestlsatlorL
821.84 De!teton on petition.
521.85 Comp!lance criih decision.
821m Rctteaee of ceased property ~

decteton-

Anvscoatvv: 15 U2LC. 1501-1852. unless
othereriee noted.

IOoaca 45 PR 18522. Mar. 24. 1585, unless
other%rise noted.

~ 521.1 Furpcree snd scope.

 a! Section $08 of the Act authortses
the Secretary to assess a ctvtt penalty,
in an amount not to exceed 525,000,
for each violation atpttnst any person
found to have committed an act pro-
hibited by sectton 30V. Each day of a
continuing violation is constdefed a
separaCe offense. The hdmintstralror
has been delegated the authority to
assess these administrative money
penaitleL

 b! Section 204<bX12> of the hct de-
tails the circumstances under which
the Administrator ts to revoke, sus-
pend, or modify certain foreign fishing
vessel permitL Regulattons hnple-
menttng specific ftghery manattement
plans contain provtstona for permit
sanctions tn respect bqth to foreign
and donlsttc fishing vesseh.

 c! Section glO<c! of the hct mates
provisions of Che customs laws relating
to, among other things, the remission
or mttigation of forfeitures an4 the
compromise of claims. applicable to
forfeitures of fishing vessats and ftah
aQegect to be authorised under the
hct- The Depcurtment of Commerce is
authorised to entertain petitions for
actnttntltrattve settlement of property
~ etsures made under the hct which
would otherwise pxecee2 to Judicial
forfeiture.

�! The regulations in this part pro-
vtcte untform rules and procedures for
the assessment of civQ penalties  Sub-
parts B and C!, permtt sancttOns  Sub-
parC D!, and the remission or mitiga
tion Of forfeitursa  Subpart E!.

 e! Subparts B and C of this part
shall apply to any ctvtt penalty pro-
ceeding initiated by Notice of Vtota-
ttcm an4 hsscesment  NOVA! subse.
quent to the effective date of revisions
to Chts part which authorised issuance
of the NOVA, regardless of when the
act or omission which is the basis of a
civil penalty proceeding occurrect. Pro-
ceedtnfta initiated by Notice of Viola-
tion under former Subparts B and C.
promulgated March 1, 1QV7, 12 PR
12026, shall be governed by those pro-
C84urea, em!apt as otherwise stipulated

' by the parttm.

58214 thsforeeasent policy
 a! The hct provides four basic en-

forcement reutedies for violations, in
aaCending Order Of severity aS fcllorgSC
<1! isa!mnce of a cttattcn  a type of
warning!, usually at the scene of the
offense  see IO CFR Part 120!'. �! as-
sessment by the Administrator of a
civil money penalty; �! for certain vio-
lations, judicial forfeiture action
against the vessel and tts catch; and
 8> crttntnal prosecution of the owner
or otserator for some offensm. lt shall
be the po!tcy of the hitency to enforce
vigorously and equitably the provi-
sions of the hct by utt!ising that form
or combtnatton of authorised remedies
best suited tn a particular case to thtg
encL I92

<b! Processing a case under one re-
medial form usually means that other
remeclies are inappropriate in that
case. However. furtlter Investigation or
later fevtew may indicate the case to
be either more or less serious than ini-
tially considered. or may ottterwtse
reveal that the penalty first pursued ts
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inadequate to serve the purposes of
the Act. Under such circumstances.
the Agency may pursue other reme-
dies either in lieu of or in addition to
the action originally taken. Forfeiture
of the Megal catch does not fall within
this general rule and is considered in
most cases as only the initial step in
remedying a violation by removing the
Iif-gotten gains of the offense <see
paragraph  d! of this section!.

 c! If a fishing vessel for which a
permit has been issued under the Act
Is used in the commission of an of-
fense prohibited by section 30V of the
Act, the Agency may impose permit
sanctions whether or not civil or crimi-
nal action has been undertaken
against the vessel or its owner or oper-
ator. In some cases, the Act requfres
permit sanctions Tollowfng the assess-
ment of a civil penalty or the imposi-
tion of a crhnfnal fine. In sum, the Act
treats sanctions against the fishing
vessel permit to be the carrying out of
a purpose separate from that accom-
plished by civil and criminal penalties
agate the vessel or lts owner or oper-
ator.

 d! <I! In view of the perishable
nature of fish, any person authorised
to enforce the regulations contained In
this chapter may cause to be sold, and
any person may purchase, for not less
Chan fts fair market value. such quan-
tities of perishable fish as may be
aefsed pursuant to t,he Act.

�! The pneeeds of any such sale,
after deducting the reasonable costs of
the sale, lf any, aha!f be submitted to
an appropriate court of competent ju-
risdiction and an fn renL complaint for
forfeiture shall be filed with respect to
such process

�! Selsure and sale of fish shall be
without preludice to any other remedy
or sanction authorised by law and this
chapter.

0 021JI Filing nnd service of documents.
 a! Whenever the regulations in this

part require service of a document or
other paper, such service may effec-
Cively be made on the agent for servfce
of process or on the attorney for the
person to be served. Refusal by the
person to be served, or his or her
agent or attorney, of service of a docu-
ment or other paper shall be consid-
ered effective service of the document
or other paper as of the date of such
refusal.

 b! Whenever the regulations in this
part or in an order issued hereunder
require a document or other paper to
be fied within a ~ period of
time; such document will be consid.
ared filed as of the date of the poet-
mark, ff ~ or  lf not mailed! aa of
the date actuaHy delivered to the
office where filing ls required. Time
periods shall begin to run on the day

following the date of the document,
paper. or event which begins the thne
period and, unleaa otherwise provided
by faw or these regulations, includes
the last day of the period, unlesa such
day is a Saturday, Sunday, or Federal
holiday, ln which event it fncfudea the
next following day which fa not a Sat-
urday, Sunday, or Pederal holiday,

 c! If an oral or written application
is made to the Administrator within 10
calendar days after the expiraCion of a
tfme perfod established in this part for
thc required filing of documents or
other papem, the Administrator may
permit a late ffffng ff he or she finds
reasonable grounds for an inability or
failure to flic within the time period.
AH such extensions shall be in writing.
Except as provided in this paragraph.
by 1 021.22, or by order of an adadnh-
trative law Judge under Subpart C of
this part. no requests for an extension
of time may be granted.

0 02!A Doflnftiona

Unleaa the context otherwise re-
quires, terms in these regulations have
the meanings prescribed in section 2 of
the Act, and special reference fa made
Co the following terms -Fishery con-
servation sone." "fishery resource."
"fishing veaaeL" and "Secretary." In
addiCfon, the following deflnftfons
apply:

 a! Act. Pishery Conservation and
Management Act of 1976, 10 VATIC.
1801 to 1002.

 b! kdm a strufoa Adnrfnistrator,
National Oceanic and Atmospheric
Admfnistsatfon, or hfa or her designee.

Subparts B and C were
removed by Federal Register
notice of 18 December 1981
�6 Fed. Reg. 61653! . For
civil procedure provisions,
see Code of Federa'I Regula-
tions, Title 15, Part 904
 TAB 53, infra! .

Subpart ~Reserved!

Subpart ~Reserved J
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6 62141 htrptteottoa of sobtrort.
The provisions of this subpart shaH

govern the revocation. suspension, and
modification of any permit issued
under the Act for a fishing vessel, in-
cluding,

 a! Permits tssuect for foreign fiahtng
vessels yureuant to eectton 204 b! of
the Act in respect to a governing inter-
national fishery agreement;

 b! Regtstration permtts tesuect for
foreign fishing veesets Pucxuant to sec-
tion 204 c! of the Act with rectycsct to
an extsting international fishery
agreement, except to the extent that
such agreement h inconsistent with
the yrovteions of this subyart; and

 c! Permits issued for fishing ~
of the Unttect States in accorctance
with section $03 bXI! of the hct and
regulations issued by the 8ecretary
under section 305 of the hct imple-
menting a fishery management plan,
except to the extent such regutattons
expressly Itmti application of the pro-
visions of this subpart.

6 621.$2 Basis for ssaettoaa

 a! The hctmtnietrator may take
action under this subpart with respect
to a permit issued under the hct for e.
fishing vessel if:

�! The ftshtng vessel for which the
permit was issued hee been used in the
commission of an offense prohibited
by sectton 3 YI of the Act; or

�! h civil penalty yertaintng to a
ttehtng vessel for.which the Permtt
eras issued hes been assessed under
8ubparts B or C of this Part B21 but
full payment of the penalty has not
been made tn accordance with 4 B21.24
of thfs part; or

�! A crixalnat fine pertaining to a
fishing vessel for which the yermit
was issued has been tmpotred under
section 3 N of the hct but full pay-
ment ot the ftne has not been made tn
accordance with the Court's decree: or

 i! The requirements of a regulation
tssued under the Aet to govern permit
sanctions in the implementation of a
fishery ~ement plan have been
satisfied. inclucttng. but not limited to,
permit sanction point systenLL

 b! If the provisions of paragraphs
 aX2! or  aX3! of this section are met
and the fishing vessel involved te a for-
eign fishing vessel the Permit tor
which was issued under section 20< b!
of the hct in respect to a governing in-
ternational ttehery agreement. the Ad-
ministrator shall take action under
this subpart; with respect to such
permit.

 c! hny permit which te suspended
solely on the bash descrtbect tn Para-
graph  aX2! of this section shaH be re-
Inetated by afftrmattve order of the

Administrator promptly upon recetyt,
in the manner prescribed in 4 B21.2i of
thte part, of Ml payment of the ctvH
penalty assessed, together with intel
eet thereon at the annual rate pro-
vided by current regulattone of the De-
yartment of the Treasury as to late
ya!ment of amounts due the Govern-
ment, computed from the date pay.
ment first became overdue under
4 021.24 of this part.

6 B21W Notcue of saaettoaL
In hts or her discretion end subject

to the requirements of this subpart
the Administrator may take any ot the
foHowlng actions or combtnattone
thereot with respect to a permit issued
under the hct;

 a! Revoke the permit and, tf appro-
priate, yrohibit the issuance of a
yermtt tn future years to the fishing
vessel involved. or impose additional
requirements tor such future tesuetnce;

 b! Suspend the permit, either for a
specified Period of time or until cer-
tain stated requtreenente are met, or
both;

 c! Modtfy the permit, as by impos-
ing addtttonal conditions and restric-
tions thereon anct. if the permit was
issued for a foreign fishing vessel oyer-
ating under a govevntng tnternttttonal
fishery agreement, by imposing addi-
tional conditions and restrictions on
the appHcatton of the foreign nation
involved which wae approved unct'
section 204 of the hct, and on any ot
the permits under such ayyHcatton.

002144 Notice of yorosti eoaettocL
 a! The hctmtntstrator shall prepare

a notice of yermtt sanction  MOPS!
setting forth the sanction to be im-
yceed and the baste therefor. If an op.
yortunity for hearing ie provided by
0021.66 of this yart� the nottce wtH
advise that the yermtt holder has 30
calendar days hem receipt of the
nottce in which to request or waive a
hearing. The notice shall further state
the effective date of the eatsctton.
which ehaU not be earHer than 30 cal-
endar days after the date ot the notice
unless the hdntdnlstrator takes action
under paragraph  c! of thte section. It
a hearing opportunity te provided and
a hearing is requested tn a timely
manner, the sanction shall become ef-
fective pursuant to $021.M ot this
part, unless the Admtntsteator yro-
vtdes otherwise pursuant to the au.
thortty of yategrayh  c! of this sec.
tion.

 b! The NOPS shall be served per-
sonally or by retttetered or certified
mail, return receipt requested, on the
owner or oyerator of the fishing vessel
tor which the yermtt was issued. Ro»-
ever. tf the vessel te a foreign fiehina
vessel service shell be made on thy
agent for service of n fnr eneh
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owner or operator, except that if ro
agent for service of process haa been
appointed, or if the identity ~ loca-
tkcm of such agent is unky!own to the
Admhcist3ator, service may be made on
the consular or other offidala of the
foreign nation involved through. and
ae considered appropriate by, the VAL
Department of State.

 c! The AdmMstratot may make the
permit aancticm effective imnMcliately
or otherwise earlier than 20 days after
the notice of yermit sanction lf the
Actministtator finds, and aummarhee
such fining and the basis therefor in
the notice. that

�! Substantial harm to a fishery re-
source of thc United States may result
ftc!m a later effective datsun or

�! The offense -serving ae the be de
for the permit sanction wae willful or
egregious; ot

�! The bcuda for the sanction ia the
accumulation of sufficient points
under other regulationa in this chap-
ter implementing a fishery mar!sge.
ment plan.

If the Administrator acts under this
y Lt!erauh. he or sbe shall seek to ex-
pedite a hearing the opyottunity for
which is ytovided by 4 021.66. but a re-
quest for heating shall not delay the
effectiveness of the sanction.

0 e2145 Oyei!rusnltr fer basting
 a! The owner or operator of the

fishing vessel for which the permit
was issued. or the desittnated agent for
service of yroccu!. shall have 20 calen-
dar days from receipt of the NOP8 to
request a hearing. The Administrator
shall not. however, be required to hold
a hearing if such owner or operator
had, with taagect to the violation
which fonna the bssbc for the yermit
sanction, the previous oyyortunity to
parCiclyate as a yarty ln a judicial
heating cn a criminal charge brought
under eecthm 200 of the Act ot in an
admMslwCive hearing on a ctvtl pen-
alty action initiated under section 200
of the Act and Subyarte B and C of
this part, whether or not the owner or
operator eo participated, and whether
or not such a heating wae helcL

 b! If no hearing opportunity is re-
quited by yaragrayh  a! of this sec.
tton, the Administrator may nonethe-
less order a heating if he or ebe deter-
mines that there are material issues of
fact or equity to be further explorecL

~ 02144 Hiisg sad deciaioa,
 a! If a timely request for the hear-

ing provided by 0 021.66 a! of this pact
ia received or the Administrator orders
a hearing under I021JHkb! of this
part, the Adadnisttator shaQ appoint
a hearing examtt!er to conduct a fact-
fltuing inquiry into the matter.

 b! If Che Administrator haa tnitiat.
ed ean{Cfona under j 021.62 c! of this
yart ee to more than cme permit and
has received hearing requests proyetly
made under i 021M of this part from
the owners or operators of two or
mote of the affected fishing vessels,
he or ahe may order the hearings to be
consolidated inCo a single proceeding.

 c! The haating examlmr ahaH hoM
an informal hearing in the matter and
expeditiously thereafter furnish the
Administrator a report with recom-
mendatlona

 d! Uyon receipt of the reyort and
recommendations of the hearing ex-
aminer. the Administrator shall aa
econ ea practicable decide the matter
~ nd serve notice of the deci on on the
yermit holder in the manner provided
by i 02144 b! The dechfon of the Ad-
ministrator shaH be final and unap-
y salable.

0 02181 AepHeatiea of «Inert.
 a! Authorised enforcement officers

are empowered by secthm 211 of the
Act Co aebce any fgthing vessel  togeth-
«r with ite fishing gear, furniture, ap-
purtenances. etotea. end cargo! which
reasonably appears to have been used
in violation cf the Act, of any permit
ot regulation issued pursuant to the
Act ot of any applicable international
fishery agreeinent. Enforcement
agents may also eetee iileltally taicen or
retained fish, ae well as other evMet!ce
related to a vtolatiotL Section 2LO ytu-
vtdea fot the judiehl forfeiture of such
vessels and fish. This aubyart estab-
lishes yroeedutee for Mng with the
Administrator a yecition for relief
from forfeitutea incurred or alleged to
be authorised under section 210 of the
Act.

 b! Pbr puris!aea of this part, the
"remission or mitiitaticm of a forfeiC.
ute- ot relief from forfeiture" means
action by the Administrator. foQowing
cootdh!ation se neceseaty with OCher
federal sgetudee and the courta. to te.
lease from the custody of the United
States property ached and subject Co
forfeiture under the Act, or yart of
such ptuP!rty, upon comyHance with
any terms and conditions set by the
Admlniattatcu'. such ae ya!ascent of a
stated amount in settlement of the
forfeiCure aspects of a vtolstion. Al-
though the Administrator may proper-
ly combb!e consideration of a petition
for teHef from forfeiture with other
consequences of a violation of Che Act,
hia or her action in remission or miti-
gation of a forfeiture shell not be eon-
sMered diapositive of ~ criminal chatwe
which may be filed under section 200
of the Act. or a civil yenalty which
may be assessed under Subparts B anc'
C of Chia yart, or a petmiC sanction
which may be imyc!sed under Subpart
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unlem the acCian expressly
aCataa. Rcmlmlan or mitigation of a
forfeiture is ln the nature of executhre
cjentstmy granted in the sale discre-
tion af the hdministratar only when
consistent with the yurlsssea of the
hct and the provisions af this subpart.

44tlA2 Pentlos for togof hoaa torfoksvo.

 a! hny person having an interest in
a 5aMng veaseL fish. or other yrayerCy
ached and subject Ca forfeiture under
the hct may file a yeCNon far relief
fram such farfeiture. The petition
shall be addressed to the hdminfatra-
tor aad fHed within 40 days of the ssls-
ure by mailing or deliverhtg the peti-
tion to the Regional Dlesctor, Nation-
al Marine Flshcrlea Senrtce, nsareat to
the place where such property is held:
~. Nosh!aston 00100.
Tormlna! Ioload, California SaVSl.
~ h!asks assai.
Olouotstor. Msssoehuootto 01MO.
St. Polot3bura. PlorMo Saved

 b! The Petition need not be ln any
particular farm. but shall set forth the
foHawing.

�! h description of the property
meissen

�! The date and.place of the sais.
ure:

 8! The interest of petitioner in the
yraperty, supported as appropriate by
bills of sale, contracts. mar�!ages, or
other satisfactory evidence;

�! The facts snd circumstances
rolled uyon by petitioner to justify the
reatlssian or mitigation;

�! hny request for release under
R 821.44 af sD or part af the sebsNI prop-
erty Pending anal decision on the peti-
tian, together with any offer of yay-
ment to Protect the Government'a ln-
tssest that petICIaner ma!tea ln return
for such release. and the facts and cir-
cumstances relied upon by petltlaner
in the request; and

�! Thc signature of petitioner, hla
or hcr attorney, or other authorised
agent. h false statement in a petition
wN subject petitioner to proeecutlan
under 18 UN.C. 1001.

0 gal AI Ievoongstloa,

The hdtninlstmtor shall promptly
cause an Investigation to bc made of
the facts and clrcumsbtnccs shown by
the petition and the schuzu, end may
in this respect appoint an examiner to
find the facts, by lnforaltl hearhtg on
sworn tcetltttony or atherwlas, and to
prepare a report with recommsnda-
tlons,

~ ggLOC Societe oe yotltlaa.

 a! hfter the lnvcstlgatlon author-
ised by R 421.43. the hdmlnlstratar
ShaU decide the matter snd notify Pe-
titioner. The hdmlnlstrstor may remit

or mitigate the fasfeltusv' on such
terms and candNesta ae undsr the hat
and the chc he or ahs deems
reanmable and just, if he or ahe NndL.

�! That the farfslnye to whish the
property Is subjecC wss htcurROd wlthI i
out wIIMul negligence an4 without any
Intention an the part of yetftloner to
vialate the hat; or

�! That oCher  dr  exlaC
which justify ranfsalan ar mftlga fan
af the forfeiture.

 b! Un!sea he or ahe detssmhtss no
va!M !~~ wouM thereby be served,
the hdmhtlatrator will condition a de-
ehlan to tumit ar mitigate a farfelture
uyan the aubmlsskm by petitioner of
an agreemenl, ln a form satisfactory
to the hdmlnfatrator. Ca haM thc
Unite4 States an4 its oficers ar agents
hsrntl~ Oem any claim baaed an loss
af «r damage to the ached property. U
petitioner Is noC the beneficial owner
of the property. the iidmlnlatratar
may require yetitloner to submit such
an agreement executed by the benefi-
cial owner. The hdministratar may
also rstlulre that the property be
promptly exported fram the United
StateL
I 442A4  Asspgkeeos with iloeislas.

remit or mitigate the farfelture upon
stated ccstdltjana, ea uyon paytnent of
a specified amount, shall be effective
for 00 days after the date of the decI-
alotL If petitioner has not wMdn such
ysrlad aamyllsd with the aCated candl-
tlans ht the manner prtmxfbed by the
decklatt. or made arraniyamenta satis-
factory to the hdministratar for later
amttyllence. the matter will promptly

' be referred to the httosney General of
the United States to effect judiahl
forfeiture in full of the aslaed prayer.
ty to the United SCatea under section
020 of the hct.

442!Aa Islosss at Soisog Seepts y pttsf-
lsg ~w.

 a! UPon rseueat In the yetitian far
relief from forfeiture, and taking sa.
Caunt af any interlnt rupert Or reaam-
mendatlan of an oxen!Incr appointed
under I 422.43. the hdmfniatratar may
order the release, yendlng final deci-
sion on the petition. of sll ar Part of

~ slaed property upon payment by
y'etltjaner of the full value of the
property to be released or such leaser
amount es Che hd!ninlstrator in his or
her sole discretion deems guff&ant to
protect Che Interests served by the
hcC.

 b! Xf thc hdmlnlatratar grants the
reitueat, he Or ahe wIQ Cause the
amotmt yaM by petitioner to be deyaa-
Ited In a suspense account maintained
far the yttrpcee. The an!aunt ao depae-
lted shall for all pt!ryaass be conaN-
ared to repro'!sent the property selsed
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1-2218 end subject to forfeiture under the
het, aud yayment of the amount by
petitioner constitutes a waiver of any
clahn of defective sefsuau, custody and
control. comminitling of proc~ or

will cause records to be tept of
amounts deposited in the Iucyenee ac-
count and will retain such deyceits
yeudinl his or her further Order or a
court order haued under sections 810
or 311 of the heC.

 c! The provisions of paragraph  b>
of 5 6jil.04 o! this part will apply to a
release of property made under this

section. For NOAA policy with respect to sei zure
and forfeiture of fish taken or retained
in violation of the Magnuson Fishery
Conservation and Management' Act, see
materials beginning at page 1-6725.

NEXT PAGE IS 1-2501
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SEIZURE OF ILLEGALLY CAUGHT FISH

1980 ANI! 1982 STATEMENTS OF POLICY

FEDERAL REGISTER
Yo 1 . 45, No. 33
15 Feb I Ua ry 1980
Pages 10349-10350

DKPARTMENT Of COMMERCK

NatiCmat Oceano aruf Atmtsspharic
Admlniatralon

40 CFR Purl Sgt

Adminiatrathru Salus of Seized Raft;
Interprethro Rwia

Aagwcv: National Ocoardc and
Atmospheric Admkahtration/
Department of Commerce.
ACTICW» Interpretive rule: Statement Of
policy.

gusasAhv: The National Oceanic and
Atmospheric Administration  NOAA!
publishes an Interpretive rule which �!
describes NOAA's authority to seize
fish taken or retained in violation of the
Fishery Conservation and Management
Act of 19yG [ths Act!, �! announces
NOAA policy with respect to such
seizures. and �! estab!tabes NOAA
procedures regarding ths sale or other
disposition of fish seized under the AcL
NATL The policiss and practices
described by this Notice are effective
February 15, 19IML
POh Ptmlwuh ntPOhNATIOW CONVACl
Stephen J. Powea NOAA Omce of
General Counsel  GCKL!, Room 240-L,
Page 1 Building. 2M1 Wisconsin Avenue,
NW. Washington, D.C. 2023$.
Telephone: �02! 2$~3RL
gtrPPLEMaÃTAhv IWPOIISIATlolc

1. Seizure ofillegal corch. Section
811 b! of the AcL 14 U.S.C. 1841,
provides in part as follows:

Ih! Powers at Authorized Officers Any
offiu» who is authorized ' ' ' to enforce the
provisions of this Act nrey-

ltl with or without ~ vtarrent or other
process

 CI seize sny fishing vessel I together with
il ~ fishing gear, furniture. appurtenances,
staren and cargo! used or employed in. or
with respect to which it reasonably appears
that such vessel wss used in. the violation of
«ny provision of this Ac<

IO! seize uny fish l wherever found!, taken
or retained in viols lirnr of any provision of
this Act; ' ' '

These provisions serve as the
statutory basis for seizures of ~ Ilegadly
excess or otherwise illegal catches by

enforcement agents of the NaUonal
Marine Fisheries Service ln carrying out
their duties under the Act. They select
the fact that, tuuler section ger�! G! of
the Act, 14 US.C. 1t5y�! G!. possession.
purchase, or sale of fish taken or
retained in vtolatitm of the Act ls
prohibitetL

Proper enforcement of the Act, and
protection of the fishery resources,
retiutre prolnpt and effective ac50rt to
neutralize the effect Of ruenttrce-related
violations of the Act. ~ who vtohtte
the Act by exceeding applicab!e catch
Ilmi ta tions, by fishing in a closed area or
by engaging in fishing after the closure
of a fishery shouM not be permitted to
retain the fish so taken, or their value,
pending adjudication of thtdr status. It ia
therefore in the pub!ic interest. as we!!
aa good enforcemsnt pnliCy, te set aside
fish reasonably be!laved to have been
taken or retained in violathnt of the Act.
and to Sx their monetary value until a
court of competent jurisdiction hatL
fhmSy ordered appropriate disposition,

g. NQM Pblicy Witfr Raspscf frr
Safztuus. It ls the policy of NOAA to
~ else and seek for?elan of all fish
which it believes to have been takes or
retained In violation of the ACL
whenever such selxtlu Is
administratively feasible. Where excess
catch ls involved, sn amount of fish
conunensurate with the excess will be
sslsetL Where the amount of excess is
substantial, or where other types of
vhlatiorts are InvolvetL the entire catch
may be seized. Disposition of seized Ssh
will be made in accordance with
procet lures described below,

It I ~ emphasized that seizure of iHegal
catch doss not foreclose tbe possibQIty
ot subsequent clvt! penalty proceedings
To the contrary. Civil pena!ties wl!l
continua as a principal response to
violations of the AcL Selguru Is regarded
~ s an Initial step itt tha process of
~ smadying ~ vlolatitnh and sets the stage
for sttbsequent civil or crimirtal
procserBngs. as appropriat.

2. Sole of Seized Ralk Section 3M of
the AcL "Civt! Forfeiturus". 14 US.C.
I 1440. authorizes the agency to conduct
administrative sa!es of perishab!e and
other seised fish. In addition, Section
$10 provides NOAA with authority
commnnswaie with that tradltionaQy
available to officers of the United States
Customs Service for dlaposithWI Ot
perishable and other seized goods.
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Section 31O d! of the Aci provides, in
part, that:

�! Any fish seized pursuant to this Aci
mey be sold. subiect to the epprovsi end
direction of the appropriate court. for noi less
ihan the fair market ralue rhereof. The
proceeds of eny such sale shall be deposi tert
with such court pending the disposition of the
matter involved.

The perishable nature of seized fish
requires that its value be preserved by
expeditious sale and subsequent
unpournBng of the proceeds pending
final resolution of the matter at hand
Sale of Bsh seized under the Act
drerefore serves the Congressional
intent, and protects the interests of aH
parties to the transaction. The interest of
the pubHc is likewise served by avoiding
ihe spoilage and waste that would
oiherwise occur, and by insuring that
the relative positions of NOAA and
alleged violators are maintained
pending resolution of the matter.

Therefore, pursuant to section glO of
the Act oIHcers authorixed to enforce
the Act may seH, for not lese than fair
market value and under such terms and
condibons as they may deem
reasonable, such fish as may be seized
by them in the course of their duties,
The proceeds of such sales. less costs,
shaH be promptly submitted to an
appropriate court of competent
jurisdiction. with a complaint ie rucr for
forfeiture of the Hsh.

This is an interpretive rule
estabHshing NOAA policy and
procedures. As such it is exempt from
the requirements of public hearing and
notice in 5 U.S.C. 553.

8lgned at Weshingten, D.C� this Stir day of
Pehriy, 1'.
Winfred IL hletho~
Erecurise Duecron ¹riorrrrf hfarine
Fi acme Service.

50 CFR Pert 821 is therefore amended
as foHows:

Add new paragraph {d! to I 5212 to
read as foHows:

5 ex14 Errforearnent pogey.
~ s s ~

 d!�! In view of the perishable nature
of Hah, any person authorixed to enforce
the regulations contained in this Chapter
mey cause to be sold, and eny person
may purchase. for not less than ita fair
market value, such quantities of
perishable fish as may be seixed
pursuant to the Act

{2! The proceeds of any such sale,
after deducting Ihe reasonable costs of
the sale. if any, shaH be submitted to an
appropriate court of competent
luriediction end an in rear complaint for

forfeiture shaH be filed with respect to
~ uch proceeds,

�! Seizure and sale of fish shall be
without prejudice lo any other remedy
or sanction authorized by law snd this
Chapter.
 ta U.S.C. I taei, ef seq.!

FEDERAL REGISTER
Vol . 47, !{o. 32
17 February 1982
Pages 6881-6882

Ieiawe of Reyaly Cwohl lqnh
novtCIIL Stat«neat of policy.

EINMNIv: NOAA puhHahea ~ noHce
whhh saviees ite policy. announced in
tha Fedsaul aeghter cf February 15. 1050
{45 PR 1055E!, with respect to eehnrru
and forfeittuu of f4h talren or retained
in violathnt of the Magnueon Pishery
Ctmsrrrvutlon and Manelmtant Act {the
Acl! 'The rev4ed ie to aahe e
vessel's onliru catch there have
been previous vie!at@Its of the Act
where the vto!aHtma pe
seeloea, or whar« there aru mul
vhrhttkmL
nnvE: EFectfve February 1y, 1052.
pOE RNTitgtt ~tnmelWN ONIlACl'
Stephen }. PowelL Aaa4ta t ~I
Counsel for lfnfonmment and LiHgat4n,
Page Ihdlding L Room 2y5, 2OO1
Wisconsin Avenue, NW, Wueldngion,
D.C. 2O235. Telepbon {2O2! ~EEt
ouppLEMEIITAEv ~oNIAvtosc Tbe
February 15 1ggp, nonce states that lt 4
NQAA poHcy to acdxe nnd seek
forfeiture of aH f!ah the agency be Haves
were taken or retuhmd ln vlalathnt of
lhe Act and that where mtceee catch la
bnrolvetL nn ametmt of Iah
crunnreu«note with tbe mtceaa WIH he
~ eh«L That noHc» also eHows gsr
~ ehhtg lbe anth« catch where tbe
amounl of exoeae la euhetnnthL or
wh«u other lypes «f vtolatione ase
lnvol vutL It does not hrrwevue,

tl~ stat» that the enHru catch wIH
~ elxed in cases lnvubing repeat or

serious vlolaNaaL
RSscHvu enforcement of the Act and
rrtrrnttrwr sr ter ~ ~
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flagrant and repeated vtolationa.
~fore, this notice mahea dear that
ln cases involving excess catch it ia
NOAh policy to aeiae and seek
forfeiture of a vessel's entire catch
where a prior violation la involved.
whee the amount of axceaa la
substantial, or where there are multiple
violationL Selhqe of the entire catch la
also appropriate for violationa other
than excess catch violetlona, such aa
Bahlng in a dosed area or with Illegal
meek or retaining underaiaed flak ln
egregious cases. where leaser sanctions
have not been or would not be
successful deterrents, setaure and
forfeiture of the veaaeL ln addition to lta
catck may be appropriate.

Sigaed at W~a. D.C, this 11tb day
of February 108r,
WISam G. Gomdoa.
Aariakznt Adttriaietrctor jbr Piaheriae.
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husuoarrr: B!ack Bass Act, ld US.C. 851-
858; Marine Mammal Protection hct of
1972, ld UA.C. 1381-1407; Endangered Spe-
cies hct of 1973, ld UN.C. 1531-1543: Lacer
hct, 18 UA3.C. 42-44, 3054, 3112: Fish sad
WpduN improvement Act ct 1978. 18 UA3,C.
742 <c!; Atlanuc Tunas Convention Act of
1975, 18 VB.C. 97l-971g; Pishsry Conserva-
tion snd Nasssgcmcot hct of 1978, ld UN.C,
NO!-1882; Northern Pacific Halibut hct of
l937, ld U.S,C, 772-772j; North Pacific Pish-
eries hct of 1954. 18 U,S.C. 1021-1032; 8cck-
sys Sa!mco or Piub Sa!mon Fishing hct of
l947, 10 UAS.C. 778-779 ; Sponge hct. 18
V8.C. 781-785: Tuna Conventions Act of
1950. 18 U8.C. 951-901: Whaling Conven-
tion hct of 1949, 18 UA3,C. 918-91gl: Pur
Seal hct of l988. ld VAR.C. 1151-1197;
Marine Protection, Research, sod Sanctuar-
ies hct of 1972, ! 9 U.S,C, 1431-! 434.

SovacL' 4d PR 31848. June 1'l. 1981, unless
othervvtsc noted.

Subtsert A � introduction

5 219.l Purpose of rcgulatioua

The regulations in this part provide
rules and procedures for the seisure,
holding, bonding, abandonment, and
forfeiture of wildlite and other proper-
ty, which under certain laws enforced
by the National Marine Fisheries Serv-
ice are subject to as sure and forfeit-

8 2l9.2 Scope of regula iona.

The regulations in this part apply to
tish, wildlife, or any other items  re-
ferred to as "items" hereinafter!
which have been forfeited or aban-

doned to the United States under the
foDowing laws snd regulations issued
thereunder.

 a! Endangered Species Act of 1973,
16 UN,C. 1531-1S43;

 b! Marine Mammal Protection Act
of 1972, 1B VWC. 1361-140'l;

 c! Black Bass Act, 16 UJ5.C. 8$1-
656;

 d! Lacey Act. 16-U.S.C. 42-44, 3054,
3112;

 e! Fishery Conservation and Man-
agement Act of 1976, 1B UX.C. 1801-
1682;

 f! Atlantic Tunas Convention Act of
1975, 16 UA3.C. 971-971g,

 g! Northern Pacific Halibut Act of
1937, 16 UN.C, 772-772j;

 h! North Pacific Flshcrics Act of
19S4, 16 U.S.C, 1021-1032;

 i! Sockeye Salmon or Pink Salmon
Fishing Act of 1947, 16 VJS,C. 776-
776f;

 j! Sponge Act, 16 U.LC. 781-785;
 k! Tuna Conventions Act of 1950, 16

UB.C. 9$1-961;
�! Whaling Convention Act of 1949,

16 U.LC, 916-916L,
 m! Fur Seal Act of 1966, 1B UE.C.

1151-118'7;
 n! Marine Protection, Research,

and Sanctuaries Act of 1972, 16 U.LC.
1431-1434,

The regulations in this part are in ad-
dition to, snd not in contradiction of,
any special rules which may provide
for the sale of fish and perishable
items seised under various of these
laws.

Subtsort R � Holdissg, Ren Nisi, end
Return ef Cortege WNINfe er OtNer
~ retseety

6219.11 Ãotihcatlou of seizure.

Except where the owner or consign-
ee is personally notified or seisure ls
made pursuant to a search warrant,
the Administrator, or his or her desig-
nee, shall, as soon as practicable fol-
lowing his seisure or other receipt of
seised wildlife or other property, mail
a notification of selsure by registered
or certified mail, return receipt re-
quested, to the owner or consignee, if
known. Such notification shall de-
scribe the seised wildlife or other
property, and shall state the thne,
place, and reason for the seisure.

8 219.12 Sciisure by Customa

Any authorised employee or officer
of the U.S. Customs Service who has
seised any wildlife or other property
shall deliver such seisure to the En-
forcement Division  See $217.23!, or
its designee, who shaD either hold
such selsed wildlife or other property
or arrange for its proper handling snd
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9 219.13 Bonded release.

The Administrator, or his or her des-
ignee, may, in his or her sole discre-
tion, accept an appearance bond or
other security in place of wildlife or
other property seized. Said bond or se-
curity may contain such additional
conditions as may be appropriate.
Such bond or security may be in an
amount up to $10,000 per offense and
shall only be allowed where the Ad-
ministrator, or his or her designee, de-
termines eit,her that the health or
safety of any wildlife so requires. or
that the release of the seized wOdHfe
or other property would not frustrate
the purtnmes of the statute.

9219.14 Return of seized wildlife or other
property.

If, at the conclusion of the appropri-
ate proceedings, the seized wOdlife or
other property is to be returned to the
owner or consignee, t,he Administra-
tor, or his or her designee, shall issue a
letter or other document authorizing
its return. This letter or other docu-
menC shall be delivered personally or
sent by registered or certified mali,
return receipt requested, and shall
identify the owner or consignee, the
seized property, and, if appropriate,
the bailee of the seized wildlife or
other property. It shaH also provide
that upon presentation of the letter or
other document and proper identifica-
tion, the seized wildlife or other prop-
erty is authorized to be released. pro-
vided it is properly marked in accord-
ance with applicable State or Federal
requirements.

9 219.1$ Abandonment provisions.

When any wildlife or other property
is subJect to seizure and forfeiture, a
blank assent to forfeiture form  Cus-
toms Form 4807, or a similar National
Oceanic and Atmospheric Administra-
tion form! may be given or sent�with
the notification required by I 218.11 or
by $ 219.11 to the owner thereof. The
owner may voluntarily abandon the
wil mfe or other property to the Gov-
ernment by executing and returning
the assent to forefeiture form. Such
abandonment wHl be considered by
the Administrator or his or her desig-
nee in Che disposition of the case, and
may be the basis for the compromise
of any proposed assessment of a civil
penalty under Part 218.

Subpart C � Oistses4sl of forfeited or
Abarttfotsetf Iteess

9 219M Delivery to Administrator.

Upon forfeiture of any fish. wildlife,
parts or products thereof, or other

property to the United States, or the
abandonment or waiver of any claim
to any such property, it shaH be deliv-
ered to the Administrator, or his or
her designee, for storage or disposal
according to the provisions of this sub-
part,

9 21921 Definitions.

For the purpose of this Subpart C:
 a! "Abandon" me-ns an owner's

surrender of a seized item to NOAA
by. but not limited to, expressly waiv-
ing any claim to the iCem, refusing or
otherwise avoiding delivery of mail
concerning the seizure  as by giving a
false name or address!, or failing for
more than 180 days to make or main-
tain a claim to the item. An item wOJ
be declared finally abandoned, with-
out recourse, upon a finding of aban-
donment, as defined here.

 b! "Disposal" includes, but ts not
limited to, loan, gift, sale or destruc-
tion of an item, except that no marine
mammal or endangered species item
may be sold.

 c! "Forfeiture" includes, but is not
Hmited to, surrender or reHnquish-
ment oi any claim to an item by writ-
ten agreement, or otherwhe; or extin-
guishrnent of any claim to and trans-
fer of title to an item to the Govern-
menC by court order or by order of the
NOAA Administrator  or designee!
under a statute.

 d! "Waiver of any claim" includes.
but Ls not limited to, failing to respond
within 120 days of issuance of a Gov-
ernment Notice concerning the seiz-
ure; or voluntarily relinquishing any
interest in an item by written agree-
ment, or otherwise. An iCem will be de-
clared finally abandoned, without, re-
course, upon a finding of waiver, as de-
fined here.

9 219.22 Purposes of dispossL
Disposal procedures may be used to

alleviate overcrowding of evidence
storage facilities, and to avoid the ac-
cumulation of seized items where dis-
posal is not otherwise accomplished by
court order. as well as to address the
needs of governmental agencies and
other institutions and organizations
for such items for scientific, educa-
tional, and public display purposes. In
no case shaH items be used for person-
al purposes, either by loan recipients
or government personneL

9 219M Disposal of evidence.
Items that are evidence shall be dis-

posed of only after authorization by
the NOAA Office of General Counsel.
Disposal approval usually will not be
given until the case involving the evi-
dence is closed, except that perishable
items may be authorized for disposal
sooner.
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9219.24 Loans to institutions.

Items approved for disposal may be
loaned to institutions or organizations
requesting such items for scientific,
educational, or public display pur-
poses. Items will be loaned only after
execution of a loan agreement which
provides, among other things, that the
loaned items will be used only for non-
commercial scientific, educational, or
public display purposes, and that they
will remain the property of the United
States government, which may
demand their return at any time. Par-
ties requesting the loan of an item
must demonstrate the ability to pro-
vide adequate care and security for
the item. Loans may be made to re-
sponsible agencies of foreign govern-
ments in accordance with the Conven-
tion on International Trade in Endan-
gered Species of Wild Fauna and
Flora.

9 219.25 Loans to individuals.

Items generally will not be !oaned to
individuals not affiliated with an insti-
tution or organization unless it is clear
that the items will be used in a non-
commercial manner, and for scientific,
educational. or public display purposes
which are in the public interest.

9 219.29 Selection of loan recipients.
Recipients of items will be chosen so

as to assure a wide distribution of the
items throughout the scientific, educa-
tional, pubiic display and museum
communities. Other branches of
NMFS, NOAA, the Department of
Commerce, and other governmental
agencies will have the right of first re-
fusal of any item offered for disposal,
The Administrator, or his or her desig-
nee, may solicit applications, by publi-
cation of a notice in the Ftroxnat. REo-
xszza, from qualified persons, institu-
tions, and organizations who are inter-
ested in obtaining the property being
offered. Such notice will contain a
statement as to the availability of spe-
cific items for which transferees are
being sought, and instructions on how
and where to make application. Appli-
cations will be granted in t,he follow.
ing order. other offices of NMFS,
NOAA, and the Department of Com-
merce; UJ5. F!sh and Wildlife Service;
other Federal agencies; other govern-
mental agencies; scientific, education-
al, or other public or private institu-
tions; and private individuaLs.

9 219.27 Loan agreement.

Items will be transferred pursuant to
a loan agreement executed by the Ad-
ministrator, or his or her designee,
and the borrower. Any attempt, on the
part of the borrower to retransfer an
item, even to another institution for

related purposes, will violate and in-
validate the loan agreement, and enti-
tle the United States to immediate re-
Possession of the item, unless the prior
approval of the Administrator, or his
or her designee, has been obtained
pursuant to 22L9.28. Violation of the
loan agreement may also subject the
violator to the penalties provided by
the is,ws governing possession and
transfer of the item.

9219,28 Temporary reioans; documents to
accompany items.

Temporary reloans by the borrower
to another qualified borrower  as for
temporary exhibition! may be made if
the Administrator, or his or her disig-
nee, is advtsed in advance by the bor-
rowers. Temporary loans for more
than thirty days must be approved in
advance in writing by the Administra-
tor or his or her designee. A copy of
the original loan agreement, and a
copy of the written approval for
reloan, if any, must accompany the
item whenever it is temporarily re-
loaned or is shipped or transported
across state or international bound-
aries.

9 219.29 Destruction of items.

This paragraph and other provisions
relating to the destruction of property
apply to items-

 a! Which have not been handicraft-
ed, or

 b! Which have been handicrafted
and are of less than one hundred dol-
lars  $100! value, and

 c! For which no acceptable applica-
tions have been received, or for which
publication in the FEozaaa. RzoasTxa of
the availability of similar itetns in the
past has resulted in the receipt of no
app! ications,

Such items may be destroyed if they
have been in government ownership
for more than one year. Pertshable
items which are not fit for human con-
sumption may be destroyed sooner, if
the authorization required by f 2l&.23
has been obtained. Destruction of
items shall be witnessed by two per-
sons, one of whom may be the dispos-
ing officer.

9 21940 Food itene.

Food items shaQ, if possible, be dis-
posed of by gift to nonprofit groups
providing public welfare food services.

9 219,21 Record%caping.
A "fash and wildlife disposal" form

shall be conapleted each time an item
is disposed of pursuant to the policy
and procedure established herein, and
shall be retained in the case file for
the item, These forms shall be avaHa-
ble to the public,
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CODE OF FEDERAL REGULATIONS
TITLE 15

PART 904 CIVIL PROCEDURES

SUBPART A-- RESERVED]

SUBPART B"-CIVIL PENALTIES

Sec.

904.100
904.101

Authority: Magnuson Fishery Conservation and Management Act, 16
U.S.C. 1801-1882; Endangered Species Act of 1973, 16 U S.C. 1531-1543;
Marine Mammal Protection Act of 1972, 16 U.S,C, 1361-1407; Lacey Act, 16
U.S.C. 3371-3378; Deep Seabed Hard Mineral Resources Act, 30 U.S.C. 1401,
et seq.; Ocean Thermal Energy Conversion Act of 1980, 42 U.S.C. 9101, et
seq,; Marine Protection, Research, and Sanctuaries Act of 1972, 16 U.S.C.
1431-1434; Atlantic Tunas Convention Act of 1975, 16 U.S.C. 971-9718;
Northern Pacific Halibut Act, 16 U.S.C. 773-773j; Tuna Conventions Act of
1950, 16 U.S.C. 951-961; North Pacific Fisheries Act of 1954, 16 U.S.C.
1021, et seq.

Source: 46 FR 61644, December 18, 1981.

SUBPART C--HEARING AND APPEAL PROCEDURES

General

Sec.

904.200 Scope and applicability.
904.201 Definitions.
904.202 Use of gender and number.
904.203 Docket number.
904.204 Notice af assignment.
904.205 Appearances.
904.206 Duties snd power of Judge.
904.207 Disqualification of Judge.
904,208-904.219 [Reserved]

�!

904. 102
904.103
904.104

904.105
904.106

904.107

General.

Notice of Violation and Assessment
%NOVA!.

Procedures upon receipt of NOVA.
Hearing and administrative review.
Final administrative decision.
Payment of final assessment.
Compromise of civil penalty.
Application of this subpart to permit holders and vessel owners
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P re he a r~in

904.231"904.239 [Reserved]

904.240

904.241
904.242

Discovery generally.
Depositions.
Lnterrogatories,

documents.

Subpoenas.904.243
904.244-904.249 [Reserved]

904.250
904.251

904.252

904.253
904.254
904.255-904.259 [Reserved]

904.260
904.261

904.262
904.263
904.264-904.269 [Reserved]

Decision

904.270

904,271

Record of decision.

Decision.

904.220

904.221

904.222
904.223
904.224

904.225
904.226

904.227
904.228

904.229

904.230

Pleadings, motions, and service.
Amendment of pleadings or records.
Time computation and extensions.
Expedition of proceedings.
Sujmsary decision.
Failure to appear.
Dismissal for failure to prosecute or defend.
Settlements.

Stipulation.
Consolidation.

Prehearing conferences.

requests for admission, and production of

Notice of time and place.
Evidence.

Witnesses.

I'nterlocutory appeals.
Ex parte communications.

Official transcript.
Petition for reconsideration.

Proposed findings and conclusions.
Document.s, copies, and exhibits.
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904.272 Administrative review of decision,
904.273-904.299 [Reserved]

Authority, Atlantic Tunas Convention Act of 1975, 16 U.S.C. 971, 89
Stat. 385; Deep Seabed Hard Mineral Resources Act, 30 U.S,C. 1401, 94
Stat. 553; Endangered Species Act of 1973, 16 U.S.C. 1531, 87 Stat. 884;
Lacey Act, 16 U.S.C. 3371-3378; Magnuson Fishery Conservation and
Management Act, 16 U.S.C. 1801, 90 Stat. 331, Marine MaaIsal Protection
Act of 1972, 16 U,S,C. 1361, 86 Stat. 1027; Marine Protection, Research,
and Sanctuaries Act of 1972, Title III, 16 U.S.C. 1431, 86 Stat, 1061;
Northern Pacific Halibut Act, 16 U.S,C. 772, 773-773j; Ocean Thermal
Energy Conversion Act of 1980, 42 U.S.C. 9101, 94 Stat. 974; Tuna
Conventions Act of 1950, 16 U.S.C. 951, 64 Stat. 777, North Pacific
Fisheries Act of 1954, 16 U.S.C. 1021 et seq.

SUBPART D--[RESERVED]

SUBPART E--[RESERVED]

SUBPART F--[RESERVED]

*SUBPART G--FINANCIAL COMPENSATION OF PARTICIPANTS IN ADINISTRATIVE PRO-
CEEDINGS

904.600
904.601
904.602
904.603
904.604

Purpose.
Definition.

Criteria for Financial Compensation.
Submission of Application by Participants.
Amount of Financial Compensation and Procedures for Payment.

***

SUBPART B � CIVIL PENALTIES

$904.100 GENERAL.

 a!

"" Suspended, 47 Federal Register 9820, March 8, 1982.

�! The following statutes administered by NOAA authorize the
Administrator to assess a civil penalty for each violation against any
person found to have committed an act prohibited by the statute or an
implementing regulation  each day of a continuing violation is a separate
offense!:
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 i!
U.S.C. 1801-1882;

Magnuson Fishery Conservation and Management Act, 16

 ii! Endangered Species Act of 1973, 16 U.S.C. 1531-1543;

 iii! Marine Maaesal Protection Act of 1972, 16 U.S.C.
1361-1407;

 iv! Lacey Act 16 U.S.C. 3371-3378;

 v! Deep Seabed Hard Mineral Resources Act 30 U.S.C.
1401, et seq.;

 vi! Ocean Thermal Energy Conversion Act of 1980, 42
U.S.C. 9101, et sece.;

 vii! Marine Protection, Research and Sanctuaries Act of
1972, 16 U.S.C. 1431-1434;

 viii! Atlantic Tunas Convention Act of 1975, 16 U.S.C.
971-97lg;

 ix! Northern Pacific Halibut Act, 16 U.S.C. 773-773j;

 xj Tuna Conventions Act of 1950, 16 U.S.C. 951-961;

 xi! North Pacific Fisheries Act, 16 U.S.C. 1021 et seq.

 b! Filin and Service of Documents.

�! Whenever this Subpart requires service of a document or
other paper, such service may effectively be made on the agent for ser-
vice of process or on the attorney for the person to be served. Refusal
by the person to be served, or his or her agency or attorney, of service
of a document or other paper will be considered effective service of the
document or other paper as of the date of such refusal

�! Whenever this Subpart or an order issued hereunder re-
quires a document or other paper to be filed within a certain period of
time, such document will be considered filed as of the date of the post-
mark  or as otherwise shown for government-franked mail!, if mailed, or
 if not mailed! as of the date actually delivered to the office where
filing is required. Time periods begin to run on the day following the
date of the document, paper, or event which begins the time period and,
unless otherwise provided by law or these regulations, includes the last
day of the period, unless such day is a Saturday, Sunday, or Federal
holiday, in which event it includes the next following day which is not a
Saturday, Sunday, or Federal holiday. This method of computing time
periods also applies to any act, such as paying a civil penalty, required
by this Subpart to take place within a specified period of time.

�! This subpart provides uniform rules and procedures for
assessing civil penalties under the statutes listed in paragraph  a!�!
of this section.



15 CFR 904
63-2007

�! If an oral or written application is made to the Admini-
strator within 10 days after the expiration of a time period established
in this Subpart for the required filing of documents or other papers, the
Administrator may permit a late filing if the Administrator finds reason-
able grounds for an inability or failure to file within the time period.
All extensioas will be in writing. Except as specifically provided in
this Part, or by order of an Administrative Law Judge uader this Part, ao
requests for an extension of time may be granted.

 c! Definitions. Unless the context otherwise requires, terms in
this Subpart have the meanings prescribed in the applicable statute or ia
Subpart A. In addition, the following definitions apply:

�! Administrator--means the Administrator of NOAA or a desig-
nee.

�! Affected Permit--means a permit or licease issued by
NOAA under an applicable statute that may be subject to sanctions
as a result of civil penalty proceedings under this Part.

�! Affected vessel--means any vessel that is liable in rem
for any civil penalty proceedings under this Part, or whose permit may be
subject to sanction as a result of civil penalty proceedings under this
Part.

�! A licable Statute--means a statute listed in fj904.100 a!p
aad its implementing regulations, under which a civil penalty is as-
sessed, or proposed to be assessed.

�! Final Administrative Decision--means an order of the
Admiaistrator assessing a civil penalty which is not subject to further
agency review under this Part, and which is subject to collectioa pro-
ceedings or judicial review in an appropriate federal district court as
authorized by law.

�! Permit--means any licease, permit, certificate or other
approval issued by NOAA uader aa applicable statute.

 d! Ence tiens. Whenever a particular statute under uhich a
penalty is assessed requires procedures different from the procedures in
this Subpart, the alternative procedures for that statute are set forth
in the last paragraph of the section of this subpart which is affected-

$904a101 A NOTICE OF VIOLATION AND ASSESSMENT  NOVA!.

 a! A notice of violation and assessment  NOVA! will be issued by
the Administrator and served personally or by registered or certified
mail, return receipt requested, upon the person alleged to be subject to
a civil penalty  the respondent!. A copy of the NOVA will similarly be
served upon the holder of an affected permit, or the owner of an affected
vessel, if the holder or owner is not the respondent. Although ao
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specific form is prescribed, the NOVA will contain: �! A concise state-
ment of the facts believed to show a violation; �! a specific reference
to the provisions of the Act, regulation, license, permit agreement, or
order allegedly violated; �! the findings and conclusions upon which
the Administrator bases the proposed assessment; and �! the amount of
the civil penalty proposed to be assessed.

 b! Zn respect to the amount of civil p 'nslty, the Administrator
will take into account information available to the agency concerning any
factor to be considered under the applicable statute, and any other
matter that justice or the purposes of the statute require.

 c! The NOVA may also contain an initial proposal for compromise
or settlement of the case. The Administrator may also attach documents
which illuminate the facts believed to show a violation. The NOVA will
advise of the respondent's rights at that point in the proceeding, and
will be accompanied by a copy of the regulations in this Part governing
civil procedures.

$904.102 PROCEDURES UPON RECEIPT OF NOVA.

 a! The respondent has 30 days from receipt of the NOVA in which to
respond. During this time the respondent may:

 I! Accept the proposed penalty or compromise penalty, if any,
by taking the actions specified in the NOVA;

�! Seek to have the NOVA amended or modified under paragraph
 b! of this section;

�! Request a hearing under paragraph  e! of this section;

�! Request an extension of time .to respond to the NOVA under
paragraph  c! of this section; or

�! Take no action, in which case the NOVA becomes final in
accordance with f904,104. Options �!, �!, �!, and �! may also be
exercised by the holder of an affected permit or the owner of an affected
vessel.

 b! The respondent, the permit holder, or the vessel owner may seek
amendment or modification of the NOVA to conform to the facts or law as
that person sees them by notifying the Administrator at, the telephone
number or address specified in the NOVA. If amendment or modification is
sought, the Administrator will either amend the NOVA or decline to amend
it, and so notify the respondent, permit holder or vessel owner, as
appropriate.

 c! The respondent, permit holder, or vessel owner may, within the
30-day period specified in paragraph  a! of this section, request an
extension of time to respond. The Administrator may grant an extension
of up to 30 days unless the Administrator determines that the requestor
could, exercising reasonable diligence, respond within the 30-day period.
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If the Administrator does not respond to the request within 48 hours of
its receipt by the Administrator, the request is granted automatically
for the extension requested, up to a maximum of 30 days. A telephonic
response to the request within the 48 hour period is considered effective
response, and will be followed by written confirmation.

 d! The Administrator may, for good cause, grant an additional
extension beyond the thirty day period specified in paragraph  c! of this
section.

 e! If the respondent, the permit holder, or the vessel owner
wishes a hearing, the request shall be dated and in writing, and shall be
served either in person or by certified or registered mail, return re-
ceipt requested, at the address specified in the NOVA. The request shall
either attach a copy of the relevant NOVA or refer to the relevant NOAA
case number.

 f! Any denial, in whole or in part, of any request under this
section which is based upon untimeliness will be in writing.

 g! The Administrator may, in the Administrator's discretion, treat
any communication from a respondent, a permit holder, or vessel owner as
a request for a hearing under paragraph  e! of this section.

$904.103 HEARING AND ADMINISTRATIVE REVIEW.

 a! Any hearing request under $904.102 e! is governed by the
hearing and review procedures in Subpart C.

 b! In any hearing held in response to a request under $904.102 e!,
the Administrative Law Judge will render an initial decision. Any party
to the hearing may seek the Administrator's review of the Judge's initial
decision, subject to the provisions of Subpart .C.

$904.104 FINAL ADMINISTRATIVE DECISION.

 a! If no request for hearing is filed as provided in gj904.102 e!,
the NOVA becomes effective as the final administrative decision and order
of the Administrator on the 30th day after service of the NOVA, or on the
last day of any delay period granted.

 b! If a request for hearing is filed in accordance with 5904.102 e!,
the date of the final administrative decision is as provided in Subpart
C.

$904.105 PAYMENT OF FINAL ASSESSMENT.

 a! Respondent shall make full payment af the civil penalty as-
sessed within 30 days of the date upon which the ass ssment becomes
effective as the final administrative decision and order of the Admini-

strator under $904.104 or Subpart C, or, if the respondent initiates



15 CFR 904

judicial review of the assessment iu accordance with the applicable
statute during the 30 day period, within 10 days after the appropriate
court enters final judgment ia favor of the Administrator, unless the
court's order provides otherwise. Payment shall be made by mailing or
delivering ta the Administrator at the address specified in the NOVA a
check or money order made payable in United States currency in the amount
af the assessment to the "Treasurer of the United States."

 b! Upon any failure to pay the civil penalty assessed, the Ad-
ministrator may request the Attorney General of the United States to
recover the amount assessed in any appropriate district court af the
United States, ar may act under $904.106.

5904.106 COMPROMISE OF CIVIL PENALTY.

 a! The Administrator, in the Administrator's sole discretion, may
compromise, modify, .remit, or mitigate, with or without conditions, any
civil penalt imposed, or which is subject to imposition, except as stated
in paragraph  e! of this section.

 b! The compromise authority of the Administrator under this sec-
tion is in addition ta any similar authority provided in any applicable
statute or regulation, aud may be exercised either upan the initiative af
the Administrator or in response to a request of the alleged violator ar
other interested person.

 c! If the Administrator acts under this section prior to issuing a
NOVA or after a final assessment is payable under $904.105, the Admini-
strator will prepare a document indicating the action taken and citing
this paragraph and the applicable statutory provision as authority. Once
the case has been assigned for hearing under Subpart C, the Administrator
will, except in unusual circumstances, defer any compromise action under
this section until the Administrative Law Judge has rendered an initial
decision in the matter. Neither the existence of the campromise autho-
rity of the Administrator under this section nor the Admiaistrator's
exercise thereof at any time changes the date upon which an assessmeat is
final or payable.

 d! If compromise action is requested or atherwise becomes appro-
priate for the Administrator's consideration during the pendency of a
petition for relief from forfeiture filed under Subpart F, the Admini-
strator may consolidate in a manner consistent with the provisions of any
statute or regulation applicable to the forfeiture, consideration of the
two matters.

 e! Exception: The Administrator will not compramise, modify, or
remit a civil penalty imposed, or subject to imposition, under the 9eep
Seabed Hard Mineral Resources Act while an action to review or recover
the penalty is pending a a court of the United States.
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$904.107 APPLICATION OF THIS SUBPART TO PERMIT HOLDERS AND VESSEL OWNERS.

 a! This Subpart applies to holders of the affected permits as
defined in $904.100 c!�!.

 b! This Subpart also applies to owners of affected vessels as
defined in $904.100 c!�!.

SUBPART C--HEARING AND APPEAL PROCEDURES

General

5904.200 SCOPE AND APPLICABILITY.

 a! These Rules establish uniform procedures for the conduct of
hearings and the issuance of initial, recossaended, and final decisions of
the National Oceanic and Atmospheric Administration  NOAA! in cases
involving alleged violations of the laws listed above and regulations
implementing these Acts, including civil penalty assessents and permit
sanctions. By separate regulation, these rules may be applied to pro-
ceedings which do not involve alleged violations of law. These rules
shall govern proceedings for which no other rules of practice have been
promulgated. By delegation from the Secretary of Commerce or the statute
itself, the Administrator of NOAA has authority to carry out the pro-
visions of the Acts and is authorized further to delegate these authori-
ties. These rules are an exercise of that authority.

 b! Subject to the administrative direction of the Chief Admini-
strative Law Judge, each Administrative Law Judge  Judge! assigned by the
Chief Administrative Law Judge is delegated authority to make the ini-
tial, recommended, or final decision of the agency  whichever is made
appropriate by regulation outside this subpart} in proceedings subject to
the provisions of this subpart and to take actions to promote the effi-
cient and fair conduct of hearings as set out in these Rules, except that
no Administrative Law Judge has authority to rule on challenges to the
validity of regulations promulgated by the agency.

 c! The Rules in this subpart will not serve as an independent
basis for claiming the right to a hearing, but instead prescribe pro-
cedures for the conduct of hearings, the right to which is provided by
other authority, including other subparts in this Part.

%904.201 DEFINITIONS.

"Administrator"--means the Administrator of NOAA or a designee.

"Affected licensee"--means the holder of a license or permit issued
by the agency which may be subject to sanctions by the agency as a result
of proceedings under this subpart.
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"Affected vessel"--means a vessel whose agency-issued permit may be
subject to sanctions by the agency as a result of proceediags under this
subpart, or would be liable in rem for a civil peaalty assessed under
this subpart.

"Initial decisioa"--means a decision of the Administrative Law Judge
which, under applicable statute aad regulation, is subject to review by
the Administrator, but which becomes the final agency decision in the
absence of such review.

'Vinal decision"--when used in reference to an Administrative Law

Judge decisioa, means a decision of the Administrative Law Judge which,
under applicable statute aad regulation, is the fiaal agency decision and
is not subject to review by the Administrator.

"Recammended decision"--means a decisian of the Administrative Law

Judge which, under applicable statute aad regulatoa, is a recommendation
considered by the Administrator in reaching a final agency decision, but
which daes aot itself became the final agency decision.

"Agency"--means NOAA,

"Decision"--means an initial, recommended, or final decision of the
Administrative Law Judge.

$904.202 USE OF GENDER AND NlNMR.

Words importing the singular number may extend aad be applied to
several persons or thiags; words importing the plural may iacude the
singular; and words importing the masculine gender include the feminine
gender aad the feminine the masculine.

5904.203 DOCKET NJMNR.

Each request far hearing promptly upon its receipt for filing in the
Office of Administrative Law Judges will be assigned a docket aumber aad
thereafter the proceeding shall be referred to by such number.

$904.204 NOTICE OF ASSIGMMKNT.

Written notice of the assignment of hearing to the Judge will
promptly be given to the parties and thereafter all pleadings, papers,
and other documents in the proceeding shall be filed directly with the
Judge with copies served on the opposing party.

5904.205 APPEARANCES.

A party may appear ia person or by or with counsel or other quali-
fied representative.
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$904.206 DUTIES AND POWKRS OF JUDGE.

 a! The Judge shall have all powers and responsibilities necessary
to preside over the parties and the proceeding, to hold prehearing con-
ferences, to conduct the hearing, and to make the decision in accordance
with these regulations and 5 U.S,C. 554 through 557, including, but not
limited to, the authority and duty to:

�! Rule on a request to participate as a party in the pro-
ceeding by allowing, denying, or limiting such participation; provided,
however, that the respondent, agency counsel, and if they enter an
appearance, the owner of an affected vessel and the holder of an affected
license, shall be parties, and provided further that the Judge shall
prior to ruling ascertain the views of other parties and base the ruling
on whether the request is from a person who could be directly and ad-
versely affected by the decision and who may contribute materially to the
disposition of the proceedings;

�! Schedule the time and place and manner of conducting the
pre-hearing conference or hearing, continue the hearing from day to day,
adjourn the hearing to a later date or a different place, and reopen the
hearing at any time before issuance of the decision, all in the Judge' s
discretion, having due regard for the convenience and necessity of the
parties and witnesses;

�! Schedule and regulate the course of the hearing and the
conduct of the participants and the media, including the power to close
the hearings in the interests of justice, seal the record from public
scrutiny to protect privileged information, trade secrets, and con-
fidential commercial or financial information; and strike testimony of a
witness refusing to answer a question ruled to be proper;

�! Administer oaths and affirmations to witnesses;

�! Rule on discovery requests, establish discovery schedules
and, whenever the ends of justice would thereby be served, take or cause
depositions or interrogatories to be taken and issue protective orders
under $904.240;

�! Rule on motions, procedural requests, and similar matters;

�! Receive, exclude, limit, and otherwise rule on offers of
proof and evidence;

 8! Examine and cross-examine witnesses and introduce into the
record on the Judge's own initiative documentary or other evidence;

 9! Rule on requests for appearance of witnesses or production
of documents and take appropriate action upon a failure of a party to
effect the appearance or production of a witness or document ruled rele-
vant and necessary to the proceeding; as authorized by law, issue sub-
poenas for the appearance of witnesses or production of documents;
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�0! Require a party or witness at any time during the pro-
ceeding to state his or her position concerning any issue or his or
theory in support of such position;

�1! Take official notice of any matter not appearing in
evidence which is among traditiona1 matters of judicial notice; or of
technical or scientific facts within the general or specialized Imowledge
of the Department of Comserce as an expert body; or of a non-privileged
document required by law or regulation to be filed wit or published by a
duly constituted government body; or of any reasonably available public
document; provided, that the parties vill be advised of the matter
noticed and given reasonable opportunity to show the contrary;

�2! prepare and submit a decision or other appropriate dis"
position document and certify the record;

�3! Award attorney fees and expenses as provided in Subpart D;

�4! Grant preliminary or interim relief.

$904.207 DIS UALIFICATION OF JUDGE.

 a! The Judge may withdraw voluntarily from a particular case when
the Judge deems himself/herself disqualified.

 b! A party may in good faith request the Judge to withdraw on the
grounds of personal bias or other disqualification. The party seeking
the disqualification shall file with the Judge a timely affidavit or
statement setting forth in detail the fact alleged to constitute the
grounds for disqualification, and the Judge shall rule on the matter. If
the Judge believes himself/herself not disqualified, and so rules, the
Judge shall also cause all matters relating to such claims of disquali-
fication affirmatively to appear in the record.

8904.208-904.219 [Reserved]

$904.220 PLEADINGS MOTIONS AND SERVICE.

 a! An original and one copy of all pleadings and documents shall
be filed with the Office of Administrative Law Judges and a copy shall be
served upon each party of record. All pleadings or documents when sub-
mitted for filing shall show that service has been made upon all parties.
Such service shall be made by delivering one copy to each party in person
or by mailing to the last known address by first-class mail properly
addressed with postage prepaid.



 b! ALL papers to be filed under the Rules in the Subpart may be
reproduced by printing or any other process, provided the copies are
clear and legible, shall be dated, the original signed in ink, and shall
show the docket description and title of the proceeding, and the title,
if any, and address of the signatory. If typewritten, the impression
shall be on only one side of the paper and shall be double spaced, pica
type, if possible, except that quotations shall be single spaced and
indented.

 c! Any documents filed shall be signed: �! By the person or
persons filing the same, �! by an officer thereof if a corporation,
�! by an officer or employee if a government instrumentality, or �! by
an attorney or other person having authority to sign.

 d! The date of service of pleadings or documents shall, unless
otherwise specified, be the day when the material is deposited in the
United States maiL, shown by the postmark thereon  or as otherwise shown
for government-franked mailings! or is delivered in person, as the case
may be.

 e! Notions shall normally be made in writing and shall state
clearly and concisely the purpose of and the relief sought by the motion,
the statutory or principal authority relied upon, and the facts claimed
to constitute the grounds requiring the relief requested.

 f! Unless otherwise provided, the answer to any written motion,
pleading, or petition shall be served within 15 days after date of
service thereof. If a motion states that opposing counsel has no ob-
jection, it may be acted upon as soon as practicable, without awaiting
the expiration of the 15-day period. Answers shall be in writing, unless
made in response to an oral motion made at a hearing, shall be so drawn
as fully and completely to advise the parties and the Judge concerning
the nature of the opposition, shall admit or deny specifically and in
detail each material allegation of the pleading answered, and shall state
clearly and concisely the facts and matters of law relied upon. Any new
matter raised in an answer shall be deemed controverted.

 g! A response to an answer will be called a reply. A short reply
restricted to new matters may be served within 10 days of service of an
answer. The Judge, in his/her discretion, may dispense with the reply.
Mo further responses are permitted.

fj904.221 AlKNDMENT OF PLEADINGS OR RECORD.

The Judge, upon his/her own initiative or . upon application by a
party, may order a party to make a more definite statement of any
pleading. In his/her discretion, the Judge may permit either party to
amend its pleadings upon conditions fair to both parties. Harmless
errors may be corrected by deletion or substitution of words or figures
and broad discretion shall be exercised by the Judge in permitting such
corrections.
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$904.222 TINE CONPUTATION AND EXTENSIONS.

 a! If appropriate and justified, the Judge may grant an extension
of time. Requests for extensions of time shall, except in extraordinary
circumstances, be made in writing.

 b! Saturdays, Sundays, and Federal holidays will be included ia
computing the time allowed for service of aay documeat or paper, except
that when such time expires on a Saturday, Sunday, or Federal holiday,
such period shall be extended to include the next business day.

 c! Time periods will begin oa the day following the date of the
document, paper, or event which starts the time period.

$904.223 EXPEDITION OF PROCEEDINGS.

 a! In the interests of justice and administrative efficieacy, the
Judge on his/her own initiative may expedite the proceeding.

 b! Additionally, a motion of a party to expedite the proceeding
may, in the discretion of the Judge, be made orally or ia writing with
concurrent actual notice to all parties. If a motion for an expedited
hearing is granted, the hearing ou the merits shall not be scheduled
within less than three days notice, unless all parties conseat to an
earlier hearing.

$904.224 SUNNARY DECISION.

 a! At aay time after commencement of a proceeding and before the
scheduling of a hearing on the merits, or such later time as permitted by
the Judge, a party or the Judge on his/her own motion may move for a
su3maary decision disposing of all or part of the issues.

 b! A susssary decision may be rendered if the entire record shows
as to the issue or issues under consideration:

 I! That there is no genuine issue as to any material fact;
and

�! that the moving party is entitled to su3msary decision as a
matter of law.

$904.225 FAILURE TO APPEAR.

 a! If a party fails to appear after service of notice proper under
these rules, the hearing may proceed. A notation of failure to appear
will be made in the record, and the hearing may be conducted with the
parties then present, or the matter may be terminated if the Judge de-
termines that proceeding with the hearing will aot aid the decisional
process.
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 b! The Judge shall also cause to be placed in the record all the
facts concerning the issuance and service of the notice of time and place
of hearing.

 c! Failure of a party to appear after proper notice will be deemed
a waiver of any right to a hearing and consent to the making of a de-
cision on the record.

5904.226 DISMISSAL FOR FAILURE TO PROSECUTE OR DEFEND.

whenever the record discloses the failure of either party to file
documents, respond to orders or notices from the Judge, or otherwise
indicates aa intention on the part of either party not to participate
further in the proceeding, the Judge may issue an order to show cause why
the case should not be dismissed or disposed of adversely to that party' s
iaterest, or make such order as is necessary for the just and expeditious
resolution of the case, including dismissal of the matter from the docket
for failure to prosecute or defend. Such dismissal or other order shall
be subject to 5904.272.

$904.227 SETTLEMENTS.

If settlement is reached before the Judge has certified the record,
the Judge in his/her discretion may require the submission of a copy of
the agreement to assure the Judge's consideration of the case is com-
pleted and to order the matter dismissed on the basis of the agreement.

$904.228 STIPULATION.

The parties may, by stipulatioa, agree upon any facts involved in
the proceeding and include them in the record with the consent of the
Judge. written stipulations shall be signed and shall be served upon all
parties of record within the time period specified by the Judge.

fj904.229 CONSOLIDATION.

The Judge may order two or more proceedings which involve substan-
tially the same parties or the same issues coasolidated aad heard to-
gether.

$904.230 PREHEARING CONFERENCES.

 a! Prior to aay hearing or at other times deemed appropriate, the
Judge may, upon his/her own initiative, or upoa the application of any
party, arrange a telephone conference and where appropriate, record such
telephone conference, or direct the parties to appear before him/her for
a conference to consider:
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�! Simplication or clarification of the issues or settlemeat
of the case by consent;

�! The possibility of obtainiag stipulations, admissioas,
agreeeats, and ruliags on admissibility of documeats, uaderstandings oa
matters already of record, or similar agreemeats that will avoid un-
necessary proof;

�! Agreemeats aad ruliags to facilitate the discovery pro-
cess%

{4! Limitation of the number of expert witnesses or other
avoidance of cumulative evidence;

{5! The procedure, course, aad conduct of the hearing;

�! The distribution to the parties and the Judge prior to the
hearing of writtea testimony and exhibits in order to expedite the
hearing;

{7! Such other matters as may aid ia the disposition of the
proceeding.

 b! The Judge in. his/her discretion may issue an order showing the
matters disposed of by Order or Agreemeat in such coafereace.

!$904.231-904.239 IReserved]

%904.240 DISCOVERY GENF34LLLY.

 a! Parties may obtain discovery of aay relevaat matter, not pri-
vileged, that is admissible ia evidence or appears reasonably calcu1ated
to lead to the discovery of admissible evideace. In connection with any
deposition or other discovery procedure which the parties cannot volun-
tarily resolve, the Judge may make aay order required to compel proper
discovery, to protect a party or person from harassment, undue burden or
expense, or to preserve confidentiality where requested or ia the Judge' s
discretion.

 b! Any orders concerning discovery may iaclude limitations on the
scope, method, time, aad place for same, and upon request, or within the
Judge's discretion, an appropriate protective order.

 c! If a party fails to comply with a subpoena or order, including,
but aot limited to, aa order - for the taking of a deposition, the pro-
duction of documents, or the answering of interrogatories or requests for
admissions, the Judge may, for the purpose of permittiag resolutioa of
relevant issues and disposiuion of the proceeding without unnecessary
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delay despite such failure, take such action in regard thereto as is
just, iacludiag but not limited to the followiag:

�! Infer that the admission, testimony, documents, or other
evidence would have been adverse to the party;

�! Rule that for the purposes of the proceeding, the matter
or matters concerning which the order or subpoena was issued be taken as
established adversely to the party;

�! Rule that the party may not introduce into evidence or
otherwise rely, in support of any claim or defense, upoa testimony by
such party, officer, or agent, or the documents or other evidence;

�! Rule that the party may not be heard to object to intro-
duction and use of secondary evidence to show what the withheld ad-
missioa, testimony, documents, or other evidence would have shown;

�! Rule that a pleading, or part of a pleading, or a motion
or other submission by the party, concerning which the order or subpoena
was issued, be stricken, or that a decision of the proceeding be rendered
against the party, or both.

$904.241 DEPOSITIONS.

 a! Any party desiring to take the deposition of a witness shall
serve written notice oa the other parties and the witaess setting forth
the time whea, the place where, and the name and mailing address of the
person before whom the deposition is to be taken; the name and address of
each witness to appear for deposition; and the subject matter coaceraiag
which each witness is expected to testify.

 b! Depositioas may be taken orally before any officer authorized
to administer oaths by the law of the United States or of the place where
the examination is to be held or before a person appoiated by the Judge.

 c! Notice shall be given not less than five days before the de-
position is to be taken if within the Uaited States and aot less than 20
days in advance when the deposition is to be taken elsewhere, unless the
Judge by order specifies a different time or excuses the witness from
appeariag for good cause shown.

 d! Each witness testifying upon deposition shall be sworn and any
party shall have the right to cross-examine. 'The questions propouaded
and the answers thereto, together with all objections made, shall be
reduced to writing, read to the witness, signed by the witness unless
waived, aad certified by the officer before whom the deposition is takea.
All transcription costs asscciated with the testimony of a deposed
witness are to be borne by the party seekiag the deposition. Copies of
the transcripts shall be made available to aay party upoa payment of the
fee provided ia the agreement with the reporter. See also 5904.252 d!.
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 e! Subject to such objections to the questions aad answers as vere
noted at the time of takiag the deposition  or, if reserved, as made at
the hearing! which vould be valid vere the witness personally present and
testifying, such deposition may be read aad offered in evidence by aay
party takiag it as against any party vho was present or represented at
the taking of the deposition or who had due notice thereof.

$904.242 INTERROGATORIES RK UESTS FOR AINISSIONS AND PRODUCTION OF
DOCUHBITS.

Any party may serve written interrogatories 'or a request for ad-
missioa of facts upon another party. A party served with written in-
terrogatories or a request for admissions shall answer such interroga-
tories or requests within 15 days of service, unless the Judge by order
specifies a different time or excuses the party fromm answering for good
cause showa. Interrogatories shall be answered under oath,

%904.243 SUBPOENAS.

{a} The attendance aad testimony of witnesses and the production of
documentary evidence at any designated place of hearing on behalf of any
party to the proceeding may be required by subpoena as authorized by the
statute under which the proceeding is conducted. Subpoenas shall be
issued upon a reasonable showing by the applicant of the grounds and
necessity thereof. With respect to subpoenas for the production of
documents, the request shall also show their competency, relevancy, and
materiality. All requests for subpoenas shall be in vritiag, unless
waived for good cause shown. Except for good cause shown, requests for
subpoenas shall be submitted by the applicant at least 10 days prior to
the date set for hearing.

 b! Any person served with a subpoena may move within 10 days of
service, or at hearing, whichever is sooner, to quash or modify the
subpoena. The subpoena will be quashed or modified if it is beyond the
scope of discovery; does not describe with sufficient particularity the
evidence required to be produced; or is for any other reason insufficient
in law, or the subpoena is found to be invalid or unreasonable. Any
ruling quashing or modifying a subpoena will state the grounds for such
action.

 c! Upon the failure of any person to comply with an order to
testify or a subpoena directed or issued, the party requestiag the order
or subpoena may apply to the appropriate district court for enforcement.
of the order or subpoena.

{d! A subpoena for the attendance of an Agency employee or for the
production of Agency evidence shall be served upon the Agency counsel.
Agency counsel may file a motion to quash the subpoena within 10 days of
service of the subpoeaa aad prohibit such attendance or production until
such time as the Judge rules on the motion to quash.
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@904.244-904.249 [Reserved]

%904.250 NOTICE OP TINE AND PLACE.

 a! The Judge shall promptly cause to be served oa the parties
notice of the time and place of hearing, and the hearing will aot, except
in extraordinary circumstaaces, be held less than 10 days after service
of the notice af hearing.

 b! Unless otherwise required by the statute invalved, the hearing
will aot necessarily be scheduled to take place where the respaadeat
resides; however, if practicable, an attempt will be made to schedule the
heariag withia a reasonable proximity of where the respondeat resides.

 c! The Judge may order that all or part of a proceeding be heard
on submissions or affidavits if it appears that substantially all im-
portant issues af material fact may be resolved by means of written
materials aad that efficient dispasition of the praceeding can be made
without oral hearing.

$904.251 EVIDENCE.

 a! At the hearing, every party shall have the right to present
oral or documentary evidence in support of his/her case or defense, to
submit rebuttal evideace, aad to conduct such crass-examiaation as may be
required for a full aad true disclosure of the facts. This paragraph
shall aot be interpreted to diminish the powers and duties of the Judge
under this subpart.

 b! All evidence which is relevant' material, reliable, and pro-
bative, and aot unduly repetitious or cumulative, shall be admissible at
the hearing, except that formal rules of evideace shall aot necessarily
apply to the proceedings; and hearsay evidence shall not be inadmissible
as such.

 c! Formal exceptions to the rulings of the Judge are unnecessary.
It is sufficient that a party, at the time of the ruling, makes known the
action which he/she desires the Judge ta take ar his/her objection to an
action taken, and the grounds therefor. Rulings on each abjection shall
appear ia the record.

1904.252 WITNESSES.

 a! In any case involving a charged violation of law in which the
party charged has admitted an allegation, evidence may be taken to es-
tablish matters of aggravation or mitigation.
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 b! Any witness not a party may have personal counsel to advise
him/ her as to his/her rights but such counsel may nat otherwise partici-
pate in the hearing,

 c! lf such procedure is requested by either party, or upon the
Judge's own initiative, witnesses who are not parties may be excluded
from the hearing room prior to taking of their testimony.

 d! Witnesses subpoenaed under these Rules, including $904.243,
shall be paid the same fees and mileage that are paid witnesses in the
courts of the United States, and witnesses whose depositions are taken
shall be entitled to the same fees as are paid for like services in the
courts of the United States. Fees shall be paid by the party at whose
instance the witness appears or the deposition is taken.

 e! If a witness is expected to testify in a language other than
the English language, the party sponsoring the witness shall provide for
the services of an interpreter and advise opposing counsel 10 days prior
to the hearing concerning the extent interpreters are to be used. Pro-
visions shall also be made to have any exhibits in a foriegn language
translated into English before such exhibits are offered into evidence.
Copies of both the untranslated and translated versions of the proposed
exhibits shall be served on the apposing party at least 10 days prior to
the hearing unless the parties otherwise agree.

5904.253 INTERLIÃUTORY APPEALS.

 a! ht the request of a party or on the Judge's own initiative, the
Judge may certify to the Administrator authority for review a ruling
which does not finally dispose of the proceeding if the Judge determines
that an immediate appeal therefrom may materially advance the ultimate
dispositian of the matter.

 h! Upon certification by the Judge of the interlocutory ruling for
review, the Administrator shall expeditiously decide the matter. The
parties shall have 10 days to serve any briefs associated with the certi-
f icatic n.

 c! No interlocutory appeal shall lie as to any ruling not certi-
fied by the Judge.

5904.254 EX PARTE COMNUNICATIONS.

 a! "Kx parte cosaunication" means an oral or written cosssunication
nat on the public record with respect to which reasonable prior notice to
all parties is not given, but does not include requests for status re-
ports.

 b! Except to the extent required for disposition of ex parte
matters as authorized by law, upon assignment of a matter to the Judge
and until the final decision of the Agency is effective under these
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regulations, no ex parte coseuaication relevant to the merits of the
proceeding shall be made, or knowingly caused to be made:

�! By the Judge or by an Agency employee involved in the
decisional process of the proceeding to any iaterested person outside the
Department of Cossserce; or

�! By an interested person outside the Department of Commerce
to the Judge or to any Agency employee involved in the decisional process
of the proceeding.

 c! An Agency employee or Judge who makes or receives a prohibited
cosssuaication must place in the hearing record the coassunicatioa aad any
response thereto, and the Judge, or Administrator as appropriate, may
take action in this respect consistent with these Rules, the applicable
statute, and 5 U.S.C. 556 d! and 557 d!.

 d! Paragraphs  b! and  c! of this section do not apply to cosssuni-
cations to or from the Agency counsel; however, the Agency counsel may
not participate or advise in the decision of the Judge or the Admini-
strator's review thereof except as witness or counsel in the proceediag
in accordance with this subpart. In addition, the Judge may not .consult
aay person or party on a fact in issue unless notice aad opportunity for
all parties to participate is provided.

 e!  l! Paragraphs  b! and  c! of this section do aot apply to
cosssunicatioas concerning national defense or foreign policy matters.
Such ex parte cosssunications--

 i! Oa national defense or foreign policy matters to or
from an Agency employee or

 ii! From employees of the United States Governmeat in-
volving intergovernmental negotiatioas

are permitted if the communicator's position with respect to those matters
cannot otherwise be fairly presented for reasoas of foreign policy or
national defense.

�! Ex parte cosm1unication subject to paragraph  e! of this
section shall be made a part of the record to the exteat that they do not
include information classified pursuant to an Executive Order.
Classified information shall be included in a classified portion of the
record which shall be available for review only ia accordance with
applicable law.

$5904.255-904.259 [Reserved!
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$904.260 OFFICIAL TRANSCRIPT.

 a! The official traascript of testimoay taken, together with any
exhibits, briefs, or memoranda of law filed therewith, shall be filed
with the Office of Administrative Law Judges. Transcripts of testimoay
will be available ia any proceeding and will be supplied to the parties
upoa the paymeat of fees at the rate provided in the agreement with the
reporter.

 b! The Judge may determine whether "ordinary copy," "daily copy,"
or other copy  as those terms are defiaed by contract! will be necessary
aad required for the proper conduct of the proceeding.

$904.261 PETITION FOR RECONSIDERATION.

$904.262 PROPOSED FINDINGS AND CONCLUSIONS.

 a! Unless a different schedule is established in the discretioa of
the Judge, including the procedure of paragraph  b! of this section, the
parties may file propose findings of fact and conclusions of law, to-
gether with supportiag briefs, within 30 caleadar days after the Judge
closes the hearing. Reply briefs may be submitted within 15 days after
service of the proposed fiadings aad conclusions to which they respond,
ualess the Judge sets a different schedule.

 b!
hearings,
clusions
hearing.
hearing.

In cases involving few parties, limited issues, and short
the Judge may require that aay proposed findings and coa-

and reasons in support, be preseated orally at the close of the
In such case, the Judge will advise the parties ia advance of

%904.263 DOCUMENTS COPIES AND EXHIBITS.

 a! Rhea documents have been received in evidence, a true copy
thereof, or of such part as may be material or relevant, may be submitted
in lieu of the original during the hearing or at its conclusion. After a

Unless an order of the judge specifically provides otherwise, any
party may file a petition for reconsideratioa of an order or decision
issued by the Judge. Such petitions must state the matter claimed to have
been erroneously decided and the alleged errors or relief sought must be
specified with particularity. Petitions must be filed within 20 days
after the service of final orders. Neither the filing aor the graatiag
of a petitioa for reconsideration shall operate as a stay of aa order or
its effectiveness date  including for purposes of g 904.272! ualess
specifically so ordered by the Judge. Vithin 10 days after the petition
is filed, aay party to the proceeding may file an answer in support or ia
opposition. The Judge may in his/her discretion reopen the hearing to
consider matters raised in a petition which could not reasonably have
been foreseen prior to issuance of the order or decision.
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decisioa has become final, the Judge may, in his/her discretion, aad
after notice to other parties, permit the withdrawal of original exhibits
or any part thereof by the party entitled thereto for the purpose of
substituting copies. The substitution of true copies of exhibits, or any
part thereof, may be required by the Judge in his/her discretion as a
condition of granting permission for withdrawal of the original.

 b! Photographs may be substituted for physical evidence ia the
discretioa of the Judge, before or after decision.

!$904.264-904.269 [Reserved!

Decision

$9G4.270 RECORD OF DECISION.

 a! The official transcript of testimony and proceedings, exhibits,
briefs, requests, and other documents filed or officially noticed in the
proceeding, together with all rulings of the Judge thereon, shall coasti-
tute the exclusive record for decision. The record shall also be

accompanied by any rejected exhibits, being specifically so marked, and
aay record of ex parte casneoicatloas, also specifically so carded

 b! The Chief Administrative Law Judge shall arrange for appropriate
storage of the records of any proceeding, which place of storage aced not
necessarily be located physically within the Office of Administrative Law
Judges.

$904.271 DECISION.

 a! After expiration of the period provided in $904.262 for the
filing of reply briefs  unless the parties have waived briefs or pre-
seated proposed findiags orally at the hearing!, the Judge shall render a
writtea decision upon the record in the case, setting forth:

�! Findings and conclusions, and the reasons or basis there-
for, on all material issues of fact, law, or discretion presented oa the
record, aad the ruling on any findings or conclusions presented by the
parties;

�! A statement of any facts noticed or relied upon in the
decision, if the parties have aot previously been' advised of such notice;
and

�! Such other matters as the Judge considers appropriate.

 b! If the parties have presented oral proposed findings at the
hearing or have waived presentation of proposed findings, the Judge may
at the termination of the hearing announce the decision, subject to later
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issuance of a vritten decision under paragraph  s! of this section. The
Judge may in such case direct the prevailing party to prepare proposed
findings, conclusions, and an order.

 c! The Judge may, after submission of briefs, direct the pre-
vailing party to prepare proposed findings, coaclusions, and aa order
within a time frame prescribed by the Judge.

 d! The Judge shall transmit the written decision to each of the
parties by registered or certified mail, return receipt requested, and
shall promptly certify to the Administrator the record, including the
original copy of the decision, as complete aad accurate, except ia such
particulars as are specified.

$904.272 ADMINISTRATIVE REVIEW OF DECISION.

 a! Subject to the requirements of this section, aay party may
petition for review of an initial decision of the Judge within 30 days
after the date the decision is served.

 b! Review of an initial decision is aot a matter of right, but
rests with the sound discretion of the Administrator. Unless a petition
for discretionary review is filed or the Administrator issues aa order to
review upon his/her owa initiative, an initial decisioa will become
effective as the final decision of the Administrator 30 days after ser-
vice, unless otherwise provided by statute or regulations. Such petition
shall be accomplished by proof of service upon all parties. If a party
files a timely petition for discretioaary review within that 30 day
period, or action to review is taken by the Administrator upon his/her
owa initiative, the effectiveness of the decisioa is stayed until further
order of the Administrator.

 c! Petitions for discretioaary review shall be filed oaly upon oae
or more of the following grounds:

 l! A finding of a material fact is clearly erroneous baaed
upon the evidence ia the record;

�! A necessary legal coaclusioa is contrary to law or pre-
cedeat;

�! A substantial and importaat question of law, policy, or
discretion is involved; or

�! A prejudicial procedural error has occurred.

 d! Each issue shall be separately numbered and concisely stated.
Each issue shall be supported by detailed citatioas of the record, aad by
statutes, regulations, or priacipal authorities relied upoa. lhtters of
fact or law not argued before the Judge may aot be raised oa review
unless they were raised for the first time in the initial decision of the
Judge, or could not reasonably have been foreseen and raised by the
parties duriag the hearing.
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 e! No oral argument oa petitioas for discretioaary review will be
permit d.

 f! Mithin 21 days after service of a petitioa for discretionary
revie», any party may f i le and serve an aaswer ia support or in
opposition. Mo further replies shall be permitted.

 g! The Administrator's decisioa declining to exercise discre-
tioaary review will specify the date upoa which the Judge's decision
shall become effective as the final decisioa of the Admiaistrator.
Reasons for the Administrator's decision need aot be stated ualess he/she
vishes to state a differeat reason than those of the Judge. To the
eztent the Administrator's decisioa ia sileat as to any material issue of
fact, law, or discretion presented by the record, the decision is deemed
to adopt the findings, coaclusioas, aad reasons in the initial decision.
A petition for reconsideration of an Administrator's decision decliaing
review vill not be permitted.

5/904.273-904.299 [Reserved]

SUBPART D [RESZRVZO]

SUBPART Z [RZSRRVZn]

SUBPART F [RESERVED]

SUBPART G was removed by Federal Register final rule-
making of 15 December 1982 �7 FR 56133!. The
revocation was effective 14 January 1983. The
Subpart had been suspended on 8 March 1982  gee
47 FR 9820!.

 h! The Administrator may review the record and issue a final order
witout further proceedings on any or all the issues vhere he/she finds
that matters raised do not varraat further proceediags. If the Admini-
strator desires further proceedings, he/she will issue an order for
review limiting the issues for review and the procedures to be followed.
Such issued may constitute one or more of the issues raised in a petitioa
for discretionary review and/or matters which the Administrator desires
to review on his/her owu initiative. Only those issues specified in the
order shall be argued ou brief to the Administrator and considered by' the
Administrator.
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TO: Enforcement Task Workshop

GCSE, Katherine A. PeaseFROM:

SUBJECT: Case Processing in GCSE � Domestic MIKNh Violations

Processing violations of various fishing regulations consumes
considerable time of GCSE. This discussion paper will give a general
overview of this case processing procedure.

I. Receipt: of Case

After a federal violation has been documented by either agents from
the Florida Marine Patrol or the National Marine Fisheries Service  %PS!,
the NMFS enforcement agents prepare an Offense Investigation Report  OIR!.
The OIR names the violator  Respondent!, describes the enforcement
operation and discusses any pertinent details concerning this particular
case. The OIE is forwarded from the field to the Law Enfozcmmnt Division
at the regional office. The Law Enforcement Division personnel review the
OIR, and if they are satisfied with it, send the case to QCSE for prosecut-
ion.

II. Issuance of a NOVA

The NOVA is the charging document in domestic MFCMA cases. The
information in the NOVA includes: respondent's name and address, facts
surrounding the violation, laws violated and the amount of the penalty.

For the doemstic MFCMA cases, both the owner of the vessel and the
captain of the vessel are charged, ]ointly and severally. "Jointly and

Once the case arrives at GCSE, the attorney responsible for that type
of violation reviews it to determine whether GCSE should prosecute the case.
This review includes plotting loran and latitude and longitude readings to
verify the fact that the violation occurred in federal waters and/or in a
closed area. Sometimes the attorney may request more information on a
case. Once the attorney feels that the case is legally sound, the attorney
will issue a Notice of Violation and Assessment  NOVA!.
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Charging both the owner and captain serves another purpose besides
flexibility in collecting fines. The practice is intended to instill
accountability and responsibility into both parties. The captain should
be held accountable because he was the perpetrator of the violation and
should not be aU.owed to benefit from his action. The owner, too, must
also be responsible for the violation because he employed the captain and
benefited from the work done by the captain. Holding the owner liable
is intended to insure that he will select his employees carefully and
will tell them what standards of conduct he expects from them.

The actual determination of the penalty depends on several factors.
The first factor is to determine whether a repeat violator is involved.
Repeat violators are fined more heavily than first time violators.
Aggravating or mitigating circumstances are next considered. Qid the
violator attempt to flee from the enforcement officersV If he did, a
larger penalty will be imposed.

Fashioning a penalty schedule is not an easy task. The schedule
should be fair, yet provide sufficient deterrence to potential violators.
Due to the lack of money and personnel to patrol continuously the
management areas, deterence is crucial. If penalties are set too low,
fishermen would be tempted to violate the regulations. The impact of
the fine on an individual must be balanced against the protection of
the resource. Based on these considerations, GCSE has developed and
is using a penalty schedule designed to be equitable and fair while
providing sufficient deterrence.

After the penalty has been determined, GCSE sends the NOVA, a copy
of the 8agnuson Act and a copy of the appropriate regulations to the
violator. When the violator receives the NOVA, he has three options to
pursue. He may pay the penalty, attempt to settle the case for less than
the penalty amount or request a hearing  the last two options are not
mutually exclusive!. If the violator elects to pay the penalty, his
case vill be closed. Other violators attempt to settle their cases
below the penalty. Typically, these violators plead financial
inability to pay. When ability to pay is raised, GCSE will send out
financial disclosure stateaents and/or interrogatories. The returned
information is verified and considered when determining the ultimate
disposition of the case. The final alternative that a violator may
select is to request an administrative hearing.

XII. Administrative Hearing Process

severally" means both people are collectively or individually liable for
the full amount of the penalty. For example, if the penalty were $5,000,
both the captain and the owner are individually liable for the whole
amount. But only a maximum of $5,000 could be collected. So, if the
owner paid the full $5,000, the captain would owe nothing, and vice versa.
The captain and the owner could both pay part of the fine as well. By
charging !ointly and severally, the Government maintains flexibility in
collecting the penalty.
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If a violator wants a hearing, he must make a written request
within thirty days of receipt of the NOVA. GCSE forwards this request
to the Administrative Law Judges  ALJ! Office in Washington, D.C. The
ALJ Office assigns a docket number and a ]udge to the case.

Usually four to six veeks after the hearing request is forvarded, the
ALJ Office will request the violator and the Government to submit a
Preliminary Position on Issues and Procedures  PPIP!. The PPIP helps the
parties and the court determine what legal and factual issues are in
dispute, whether the penalty is in dispute, who the witnesses will be,
what exhibits will be used at trial and time and place preferences for
trial. Typically, the court allows three to four weeks to submit the
PPIP. After the PPIPs are submitted, the court vill schedule a hearing.
A hearing is generally scheduled at a location convenient to the violator.

At the hearing, the Government first presents its case against the
violator. The Government's case will usually be based on the testimony
of the enforcement agents involved and on exhibits  i.e., NOAA chart
shoving location of violation! . The violator or his attorney has the
right to cross examine the Government's witnesses. After the Government
has presented its case, the violator may call his witnesses and/or
testify himself.

After the judge has decided the case, either side may petition for
review of the initial deci. sion. This reviev is discretionary, and it
is up to the Administrator of NOAA  or his designee! to decide whether
to grant the review. The request for review must be filed within thirty
days from the date the decisi,on is served on the parties. If the
Administrator declines reviev, a petition for reconsideration of that
decision vill not be permitted. In this instance, the Administrator will
specify the date upon which the judge's decision will become effective
as the final decision of the Administrator. -If neither party petitions
for review, the initial decision of the judge will become effective as
the final decision of the Administrator thirty days after it is served.
Once the agency decision is final, the violator may petition to obtain
review of the agency decision in an appropriate court of the United
States. This review is accomplished by fi.ling a notice of appeal in the
court within thirty days of the final agency decision.

On rare occasions, a violator does not pursue any of his three
options after receiving the NOVA. In this situation, the penalty proposed
in the NOVA becomes a final assessment. GCSE will send out a final
assessment letter at that time and will inform the violator of his right
to file for review of the penalty in federal court vithin thirty days.
If the violator still does nothing, the Government will initiate a
collection action against the violator in federal dis'trict court.

IV. Conclusion

The above outlines the steps taken in a civil penalty case involving
a domestic Hagnuson Act violation. Although the procedures are
standardized, GCSE attempts to treat each case as a unique one and will
try to deal with the people involved as individuals, not mere names on paper.



IT S A PLEASURE BEING HERE WITH YOU THIS AFTERNOON AND

ADDRESSING THE ISSUE OF HOW OUR INDUSTRY CAN INCREASE ITS EXPORTS

OF FISHERY PRODUCTSi

THE INDUSTRY MADE REMARKABLE PROGRESS fN THE LATE 70S BY

DEVELOPING EXPORT MARKETS IN JAPAN AND EUROPE' HY THE END OF THE

DECADE IT HAD JOINED THE CLUB OF LEADING WORLD EXPORTERS OF

FISHERY PRODUCTS' ALONG WITH JAPANI ICELANDi NORWAYi DENMARKI

CANADA AND KOREA, SALES OF EDIBLE SEAFOOD PRODUCTS TO FOREIGN

COUNTRIES EXCEEDED $1 BILLION IN 1979 FOR THE FIRST TIME DURING

THE PERIOD FROM 1975 TO 1979' EXPORTS INCREASED OVER THREE-FOLD

BY VALUEi GROWING FROM $300 MILLION To $1,0 BILLION, THE

EXPANSION OF EXPORTS BY QUANTITY WAS ALSO STRONG' INCREASING FROM

218 MILLIo~ PoU~Ds To 1975 To 570 ~ILLlo~ PoU~Ds IN 1979 AND 657

M I LL ION POUNDS I N 1982,

THIS GROWTH IN EXPORTS REFLECTED A UNIQUE COMBINATION OF

FAVORABLE RESOURCE. MARKETING. AND TRADE CIRCUMSTANCES. ON THE

ONE HANDi AND SOME KEY GOVERNMENT INITIATIVES ON THE OTHER,

THESE COND ITIONS ENABLED THE SEAFOOD INDUSTRY TO INCREASE EXPORTS

AT AN ACCELERATED PACE DURING THE 1970S IN THE 3 YEARS THAT

FOLLOWED. 1979 TO 1982. MOST OF THE PREVIOUSLY FAVORABLE

CIRCUMSTANCES WERE MODIFIED AND GROWTH IN O,S FISHERY EXPORTS

BECAME MORE DIFFICULT AS A RESULTS THE INDUSTRY HAS BEEN UNABLE

IN THE LAST 3 YEARS �980-1982! TO INCREASE EXPORTS r AND MUST NOW

DEVELOP NEW APPROACHES TO FIT THE CHANGED BUSINESS ENVIRONMENT

TO MEET THIS CHALLENGEi THE tJ Si FISHING INDUSTRY MUST OFFER NEW



PRODUCTS PEN'ETRATE DIFFERENT MARKETS AND USE INNOVATIVE

APPROACHES TO CONDUCTING BUSINESS IN EXPORT MARKETS~

HURING THE FIRST PHASE OF GROWTHS THE LI,S, FISHING INDUSTRY

BENEF ITTED FROM IMPROVED LANDINGS z GENERALLY HIGHER PR I GEST AND

UNIQUELY FAVORABLE CIRCUMSTANCES ! N THE MAJOR TARGET FOREIGN

MARKETS NITH THE IMPLEMENTATION OF EXTENDED JURISDICTION IN

1977' OPTIMISM IN THE INDUSTRY WAS WIDESPREAD THAT PRODUCTION AND

PROF ITS WOULD CONTINUE TO GROW AND THAT WITH FAR BETTER CONTROL

OYER FOREIGN FISHING EFFORT IN THE ui S. f   Zi DOMESTIC FISHERMEN

AND EXPORTERS WOULD SOON BE ABLE TO SUPPLY FOREIGN MARKETS WITH

SPECIES PREVIOUSLY TAKEN BY VESSELS OF THOSE COUNTRIES i THIS

OPTIMISM WAS WELL FOUNDED FOR CERTAIN SPECIES LIKE SALMON

IMPROVED MANAGEMENT AND FAVORABLE BIOLOGICAL TRENDS PUSHED 0~Si

SALMON LANDINGS FROM A LITTLE MORE THAN 300 MILLION POUNDS IN

j.979 i AND 608 MILLION POUNDS IN 1981, THIS TWO-FOLD I NCREASE IN

SALMON SUPPI I ES I N A HALF OF DOZEN YEARS MADE POSSIBLE TREMENDOUS

GROWTH IN EXPORTS OF FROZEN WHOI E AND CANNED SALMON TO JAPAN AND

EUROPE

AT THE SAME TIMEi u S NEGOTIATORS WERE ABLE TO WIN

APPRECIABLE REDUCTIONS IN JAPAN S CATCH OF SALMON ON THE HIGH-

SEAS JAPANESE SALMON ALLOCATIONS OFF THE SOVIET LINION WERE ALSO

CUT BACK,' !N EUROPE' LANDINGS OF ATLANTIC SALMON DROPPED TO

I NS I GN I F I CANT 'LEVELS s THUS t I NCREASED 0 s S a PRODUCT I ON CO I NC I DED

WITH REDUCED FOREIGN CATCHES, FROM 1976 TO 1979 r lJ, S EXPORTS OF



FROZEN WHOLE AND CANNED SALMON GREW FROM JUST OVER $1.00 MILLION

TO MORE THAN $ I00 MILLION,

IN ADDIT! ON i WH Il E Ij, S MANAGEMENT AND ALLOCATION ACTIONS

BROUGHT REDUCTION IN JAPANESE CATCHES OF CRABS OFF ALASKAi

DOMESTIC LANDINGS OF THESE SPECIES INCREASED SHARPLY SIMILARLY'

SUDDEN DECLINES IN THE AVAILABILITY OF HERRING ROE IN JAPAN

STIMULATED IMPROVED u S i PRODUCTION IN t.AI IFORNIA AND OFF ALASKA ~

IT IS IMPORTANT TO NOTE THAT SHIFTS IN FOREIGN SUPPLIES AND

0, S, PRODUCTION OF JUST A HANDFUL OF SPECIES ACCOUNTED FOR THE

LARGE BULK OF THE INCREASE IN EXPORTS IN THE SECOND HALF OF THE

1970S, AT THE SAME TIME IJ,S, EXPORTERS FACED RELATIVELY LITTLE

COMPETITION IN THE JAPANESE AND EUROPEAN MARKETS FOR SALMON AND

CRAB PRODUCTS CANADA CHALLENGED THE 0 S IN SALMON AND ROE

HERRING MARKETS BUT NOT SUFFICIENTLY TO ARREST THE STRONG GROWTH

IN 0 Si SALES TO THOSE COUNTRIESI CANADA S SAI MON PRODUCTION WAS

AFTER ALL ONLY ABOUT ONE FOURTH AS GREAT AS uiS~ OUTPUT DURING

THESE YEARS

THE COMPETITIVE POSITION OF IJ S SEAFOOD EXPORTERS IN THESE

MARKETS WAS FURTHER STRENGTHENED BY FAVORABLE TRENDS IN EXCHANGE

RATES BETWEEN THE DOLLAR AND KEY FOREIGN CURRENCIES' SUCH AS THE

JAPANESE YEN' THE HRITISH POUNDI AND T' HE FRENCH FRANCi A WEAK

lJ S i DOLLAR MADE OUR F I SHERY PRODUCTS LESS EXPENS I VE AND

THEREFORE MORE ATTRACTIVE IN FOREIGN MARKETS'



IN ADDITION TO THE INCREASES IN RESOURCE AVAILABILITY AND

CHANGES IN EXCHANGE RATES FAVORABLE TO FOREIGN IMPORTERSi THE

uaSa 60VERNMENT TOOK SEVERAL INITIATIVES IN THE AREA OF

INTERNATIONAL TRADEe IN THE AREA OF TRADE NEGOTIATIONSi THE 0 Ss

60VERNMENT OBTAINED A NUMBER OF CONCESSIONS DURING THE TOKYO

ROUND OF THE MULTILATERAL TRADE NEGOTIATIONS I,MTN! FOR EXAMPLEi

JAPAN AGREED TO SUBSTANTIAI PHASED REDUCTIONS OF TARIFFS ON

FROZEN SQUID AND EELS

IN ADDITION TO TRADE CONSULTATIONS CONDUCTED MULTILATERALLY.

THE EJNITED STATES 60VERNMENT SUCCEEDED IN NEGOTIATING A NUMBER OF

BILATERAL FISHERIES TRADE AGREEMENTS WHICH HAD THE COLLECTIVE

EFFECT OF REDUCING FOREIGN BARRIERS TO IJ,S SEAFOOD IMPORTS| THE

MOST SUCCESSFUL OF THESE BILATERAL FISHERIES TRADE RELATIONSHIPS

WAS ESTABLISHED IN THE LATE 1970S WITH JAPANs AGREEMENTS MADE

WITH JAPAN RESULTED IN A RELAXATION OF THEIR IMPORT QUOTA SYSTEM

SOME REDUCTIONS IN CUSTOMS DUTIES ANDi MORE RECENTLYr IMPORTANT

COMMITMENTS TO UNDERTAKE LARGE OVER-THE SIDE PURCHASES OF

UNDERUTILIZED ALASKAN BOTTOMFISH BILATERAL AGREEMENTS WERE IN

ADDITION CONCLUDED WITH PORTUGAL AND SPAIN' THESE EFFORTS TO

NEGOTIATE BILATERAL FISHERIES TRADE CONCESSIONS WITH THE USE OF

ALLOCATIONS IN THE LI S. F .Z AS A BARGAINING LEVER WERE MADE

POSSIBLY BY AGGRESSIVE 60VERNMENT POLICY AND BY THE PASSAGE OF

THE AMERICAN I ISHERIES PROMOTION ACT IN BECEMBER 1980

THE BASIC APPROACH OF USING ALLOCATIONS TO WIN TRADE

CONCESSIONS WAS KNOWN AS THE FISH AND CHIPS POLICY SIVEN THE



PACT THAT ABOUT 1� MILLION METRIC TONS OF PISH WERE TAKEN

ANNUALLY DURING THIS PERIOD BY FOREIGN VESSELS IN OUR WATERS. THE

UNITED STATEs wAs IN AN UNIQUELY FAvoRABLE PosITI0N To UsE THE

FISH AND CHIPS TRADE LEVERAGE! DURING THE LATE 1970SI THE

NATIONAL MARINE FISHERIES SERVICE ALSO INiTIATED A MORE ACTIVE

TRADE PROMOTION PROGRAMI INCLUDING TH'E ORGANIZATION OF SALES

MISSIONS TO KEY FOREIGN MARKETS AND SPONSORSHIP OF IJ ! S,

PARTICIPATION I N SOME OF THE LARGER INTERNATIONAL FOOD SHOWS s

PARTICULARLY IN EUROPE,

THUS, !N A SHORT PERIOD OF TIME, THE lJNITED STATES BECAME A

MAJOR EXPORTER OF A LIMITED NUMBER OF SEAFOOD PRODUCTS! ABOUT 90

PERCENT OF OUR FISHERY EXPORTS WENT TO JAPANS A HANDFUL OF

COUNTRIES IN EUROPE AND CANADA OUR TARGET MARKETS WERE

AFFLUENT COUNTRIES I AND THE MAJORITY OF THE PRODUCTS WE SOLD WERE

PRIMARILY HIGHLY YALUEDg UNPRocEsseD FROzEN FIsH AND sHELLFlsH,

THE SINGLE HIGHLY PROCESSED PRODUUCT THE U!S! INDUSTRY EXPORTED

IN LARGE QUANTITIES WAS CANNED SALMON! IN ADDITIONS THE LARGE

BULK OF OUR SEAFOOD EXPORTS WAS TRANSACTED BY A RELATIVELY SMALL

NUMBER OF FIRMS MAINLY IN THE PACIFIC NORTHWEST AND ALASKA THE

SUCCESSES DURING THIS INITIAL STAGE OF EXPORT GROWTH WERE

CONs I DERABLE r BUT F0R A vARIETY OF REAsoNs r A LEveLLING OFF

BEcAME EviDENT BY AR0UND 1980!

DURING THE LAST 3 YEARSI LI S SEAFOOD EXPORTS HAVE VIRTUALLY

CEASED TO GROW IN VALUE. FLUCTUATING AROUND THE $1 BILLION PER

YEAR LEVEL! SALES TO FOREIGN MARKETS HAVEi HOWEVERS IMPROVED BY



VOLUME. GROWING FROM 55  MILLION POUNDS IN 1979 TO 651 MILLION

POUNDS IN 1982, THI S LEVELLING REFI ECTS RECENT PROBLEMS IN OUR

SALMON AND CRAB MARKETS' IT IS PERHAPS WORTH MENTIONING THAT THE

SLOWER GROWTH IN SEAFOOD EXPORTS SEEMS TO BE AN INTERNATIONAL

TRENDs OUR MAJOR COMP ET I TORS r CANADA s NORWAY i AND DENMARK i HAVE

ALSO HAD DIFFICULTIES PUSHING THEIR ANNUAL FISHERY EXPORTS MUCH

ABOVE THE $1 BILLION MARK,

THERE ARE A NUMBER OF REASONS WHY SEAFOOD EXPORTS HAVE

l EVELED OFF IN THE 1980-1982 PERIOD> STATED SIMPLY' THE UNIQUELY

FAVORABLE RESOURCE w MARKET I NG AND EXCHANGE RATE C I RC UMSTANCES OF

THE LATE 1970S CHANGED' PiS LANDINGS OF THE NORTHERN CRABSi

PARTICULARLY THE VALUABLE ALASKA KING CRABS DECLINED SHARPLY

PRODUCTION OF ALASKA KING CRABr SO IMPORTANT IN THE JAPANESE

MARKETS DROPPED FROM 185 MILLION POUNDS IN 1980 TO 39,5 MILLION

POUNDS IN 1982  .ONVERSELYi SALMON LANDINGS INCREASED RAPIDLY IN

1981 AND j.982' LEADING TO LOWER PRICES AND LARGE INVENTORIES

PROBLEM WITH AN INCIDENT OF BOTULISM IN CANNED SALMON UNDERMINED

OUR EUROPEAN MARKETS FOR THAT PRODUCTS IN JAPANS THE SUDDEN

UPWARD SPIRAL OF PRICES FOR HERRING ROE COLl APSED AS THE

SPECULATIVE FEVER D I ED DOWNs ANDs AS A CONSEQUENCE g 0 S s

PRODUCERS WERE HURTS IN SOME !NSTANCESi tJ~Si SEAFOOD EXPORTERS

FACED NEW AND INTENSE COMPETITION IN ESTABLISHED FOREIGN

MARKETS THE BEST EXAMPLE IS THE RAPIDLY ADVANCING PENETRATION

OF THE EUROPEAN MARKET BY NORWEGIAN EXPORTERS OF CULTURED SALMON



I N ADD IT I ON e THE INTERNATIONAL TRADE CLIMATE BECAME CLOUDED

IN THe. EARLY 1980s wITH GRowlNG DEMANDs F0R PR0TEcTI 0N THUs,

AFTER THE 1979 CONCLUSION OF THE TOKYO ROUND NTNi THE IMPETUS

BEHIND TRADE LIBERALIZATION APPEARED TO WANE, FOR EXAMPLEI THE

LIISI 60VERNMENT HAD TO MAKE CONSIDERABLE EFFORTS TO TURN BACK AN

ATTEMPT BY THE EUROPEAN COMMUNITY t,E ,! TO INTRODUCE NEWa MORE

BURDENSOME TRADE REGULATIONS' INCLUDING A MINIMUM IMPORT PRICE ON

SALMON AND LOBSTERS i 0UR MOST RECENT TRADE DISCUSSION WITH THE

JAPANESE CONCERNING FURTHER REDUCTION IN TARIFF AND NON TARIFF

BARRIERS HAVE BEEN NON PRODUCTIVE,

FINALLY' THE LI, S, DOLLAR HAS APPRECIATED SUBSTANTIALLY IN

THE LAST 2 YEARS AGAINST THE CURRENCIES OF ALL OUR MAJOR SEAFOOD

TRADING PARTNERS i THEREFORE s 0 ~ S i FISHERY EXPORTS HAVE BECOME

RELATIVELY MORE EXPENSIVE AND LESS COMPETITIVE AT A TINE WHEN

THE ECONOMIES OF ALL THE INDUSTRIALIZED NATIONS ARE SUFFERING

FROM SLUGGISH GROWTH AND WEAK DEMAND. THIS LAST FACTOR HAS A

CONSIDERABLE IMPACT

ItIIITH ALL THI SI IT IS REMARKABLE THAT LI S EXPORTERS HAVE

FARED AS WELL AS THEY HAVE IN THE EARLY 1980S, EXPORTS TO JAPAN

EVEN IMPROVED IN 1982 OVER THE DISAPPOINTING LEVEL OF THE

PREVIOUS YEAR, AND SALES OF SPECIES NOT TRADITIONALLY HARVESTED

BY UIISI FISHERMEN LIKE SQUIDS EELSr HERRINGi MACKERELi AND

SABLEFISHi TO JAPAN AND EUROPE HAVE INCREASED, IF WE ADD TO THE

OFFICIAL EXPORT TOTALS THE AMOUNTS SOLD THROUGH OVER-THE SIDE

JOINT VENTURESI THE Ij S INDUSTRY IS CONTINUING TO INCREASE



EXPORTS THUS' CONVENTIONAL EXPORTS AND JOINT VENTURE

TRANSFERS IN 1982 ADDED TO j,2 BILLION POUNDS OF FOREIGN SALES A

SHARP RISf FROM THE 980 MILLION POUNDS TOTAL IN 1981, AS THE

ABOVE DISCUSSION MAKES CLEARS HOWEVERS WE NOW FACE SERIOUS

CHALLENGES IF WE ARE TO RESUME A TREND OF CONSISTENT GROWTH THE

tJ,S, SEAFOOD INDUSTRY MUST DEVELOP NE'W PRODUCTS AND MARKETSr ANDr

WE BELIEVEI USE SOME NOVEL BUSINESS APPROACHES,

FOR EXAMPLE. THE IjNITED STATES INDUSTRY NEEDS TO EXPORT TO

ITS TRADITIONAL MARKETS HIGH VALUED SPECIES SUCH AS SALMON IN

PROCESSED RATHER THAN RAW FORMS TO RETAIN MORE OF THE POTENTIAI

VALUE ADDED OF THOSE PRODUCTS, NE ALSO HAVE TO RfCOGNIZE THE

EXPORT POTENTIAL OF OUR LOWER VALUEi HIGH VOLUME. SPECIES SUCH AS

ALASKAN POLLOCK AND HERRING LIKE SPECIES IN THE 6ULF OF NEXICO IN

NON TRADITIONAL MARKETS SUCH AS MARKETS IN I ATIN AMERICAi AFRICAI

AND THE  BIDDLE EAST, THESE MARKETS MAY NOT BE EASY FOR OUR

INDUSTRY TO DO BUSINESS IN, 80WEVERi lF WE ARE TO MATCH UP OUR

RESOURCE AND MARKET POTENTIALS' THE INDUSTRY AS WELL AS THE

FEDERAL 60VERNMENT WILL HAVE TO DO THINGS DIFFERENTLY'

TO THIS ENDr EXPORTERS MUST BEGIN TO LOOK AT MORE CREATIVE

FINANCiNG TECHNIQUES, TWO GOVERNMENT PROGRAMS MAY BE

PARTICULARLY HELPFUL THE COMMODITY CREDIT CORPORATION CHARTER

IS SCHEDULED FOR AMENDMENT BY THE CONGRESS THIS YEAR TO INCLUDE

FISH PRODUCTS AS AN ELIGIBLE COMMODITY, ACCESS TO THIS PROGRAM

WILL ALLOW iJiSi FISHERY EXPORTERS TO OBTAIN BUYER FINANCING IN

THE FORM OF A LI S~ GOVERNMENT GUARANTEE TO A FOREIGN BANK,



REPAYMENT TERMS OF UP TO 36 MONTHS ARE AVAILABLE TO PURCHASERS

EVEN THOUGH THE LI,S. SELLER IS PAID UPON ACCEPTANCE OF THE GOODS

BY THE BUYER< THE 0isr 60VERNMENT GUARANTEES REPAYMENT BY THE

BUYER OF WHAT IS IN EFFECT A LOAN FROM THE FOREIGN BANK THE

SECOND PROGRAM IS INCLUDED IN THE EXPORT TRADING ACT OF 1982 IT

PROVIDES FOR A 90 PERCENT GUARANTEE ON LOANS IN EXCESS OF

4500i000 FOR REVOLVING LINES OF CREDIT BY EXIM BANK, A SIMILAR

PROGRAM IS AVAILABLE FOR CREDIT BELOW $500.000 FROM THE SMALL

BUSINESS ADMINISTRATION

THESE PROGRAMS' ALTHOUGH ATTRACTIVE' WILL NOT BE ENOUGH 70

ALLOW OUR INDUSTRY TO SUSTAIN ITS PREVIOUS RATE OF GROWTH !N

EXPORT SALES THE INDUSTRY MUST BEGIN TO LOOK AT NEW CREATIVE

MARKET STRATEG I ES i EXPORT FINISHED PRODUCT WHERE POSS I BLE g AND

PENETRATE NE'W MARKETS IT MUST LEARN TO USE BARTERs COUNTER AND

SWITCH TRADE EFFECTIVELY ESPECIALLY IN THIRD WORLD MARKETS IT

WILE HAVE TO MASTER WAYS IN RECE IVING PAYMENT, OTHER THAN

IRREVOCABLE LETTERS OF CREDITS OPEN ACCOUNTS AND FACTORING, A

NEW LEVEL OF SOPHISTICATION WILL BE REQUIRED TO LEVERAGE ITS

PRODUCTS iNTO NEW MARKETS AND EXPAND TRADITIONAL MARKETS, THE

OPPORTUNITY IS Cl EARLY THERE,' THE WORI D MARKET IN FISHERY

PRODUCTS IS ENORMOUS' BUT THE INDUSTRY CAN NO LONGER EXPECT

EXPANSlON BASED ON AVAILABILITY OF RAW MATERIALS ALONE IT MUST

I OOK TO USING EXISTING AND SOON TO BE AVAILABI E 6OVERNMENT

PROGRAMS AND ITS OWN INGENUITY TO EXPAND TO THE NEXT BILLION,



FINANCIAL S RV PROGRANS

A F I SHERI ES OBLIGATION GUARANTEE PROGRAM

0 STATUTORY AUTHOR ITY .'

TITLE XI OF MERCHANT MARINE ACT, 1936  BAS IC PROGRAM

AUTHORITY!

FEDERAL SHIP FINANCING ACT OF 1972  CHANGED NATURE OF

F INANCING TRANSACTION! ~

AMERICAN FISHERIES PROMOTION ACT OF 1980  ADDED

F ISHERIES SHORESIDE FACILITIES ONLY FISHING VESSELS

PREVIOUSLY ELIGIBLE! ~

-- GAS TAX ACT AND 1983 CONTINUING RESOLUTION  BOTH

PROHIBITED ANNUAI FINANCING CEILINGS!-

0 HHAT IT I S:

$850 MILLION REVOLVING GUARANTEE AUTHORITY'

FINANCES LONG TERM DEBT PORTION OF CONSTRUCTION OR

REFURBISHING COST ~



FISHING VESSELS AND SHORESIDE FACILITIES ELI GIBLE ~

O HOW IT WORKS:

CAN FINANCE UP TO 81 1/2 PERCENT OF COST FOR UP TO 25

YEARS  USEFUL LIFE KEY!

LENDER RECEIVES 100 PERCENT GUARANTEE OF NOTE  FULL

FAITH AND CREDIT OF 0 ~ S- ! ~

HORROWER RECE I VES LONG TERM F I NANC I NG-

 GOVERNMENT RECE I VES MORTGAGE TO SECURE ITS GUARANTEE ~

IF BORROWER DOES NOT PAY LENDER> 40VERNMENT MUST REDEEM

BORROWER S NOTE WITHIN 30 DAYS OF LENDER S DEMAND-

GOVERNMENT L I QU! DATES ITS COf LATERAL To COLLECT

REDEEMED NOTE ~

ALL INCOME AND EXPENSE ARE ASSETS AND LiABILIT IES OF

PROGRAM FUND  I' ED , SELF SUPPORTING! ~



8 FISHERIES LOAN FUND

0 STATUTORY AUTHOR I TY,'

F I SH AND HILDL IFE ACT OF l956.

-- AMERICAN FISHERIES PROMOTION ACT OF 1980.

0 NHAT !T DOES:

PROVIDES COUNTERCYCLICAL FINANCING TO VESSEL OWNERS IN

DANGER OF DEFAULTING ON MORTGAGES ~

0 HOW ! T WORKS:

THREE PRIOR I 7 I ES ~

THREE PERCENT LOANS FOR F I RST 2 ~

C- CCF

0 STATUTORY AUTHORITY:

MERCHANT NAR I NE ACT OF 1936, 9607- II6 Ej ~ S ~ C ~ 117



0 WHAT IT DOeS:

PROVIDES A TAX DEFERRAL ON CURRENT INCOME FOR NEW

VESSELS, REFURBISHING EXISTING VESSELS AND NEW

EQUIPMENTS

0 HOW IT WORKS'.

-- AGREEMENT WITH 0NFS.

-- SET UP ACCOUNT WITH OWN FINANCIAI INSTITUTIONS.

PEPORT TO IPS ON TAX FORM ~

REDUCES BASIS OF NEW ASSET WHEN BOUGHT WITH TAX

DEFERRED FUNDS-



FZSHZRZES LOAN FUND

APPLZCATZON ZNSTRUCTZONS

The open season for emezgenc loans from the Fisheries Loan Fund will be from
June 15 to July 29, 1983. These are countercyclical assistance loans for the
purpose of avoiding default on mortgages financing the construction,
reconstruction, or reconditioning of fishing vessels of at least five net tons.

$9.7 million is available foz these loans this year. $3.9 mi'lion of that
amount is reserved foz fishermen financed under the Fisheries Obligation
Guarantee Program. The other $5.8 million is available to any other fishermen
financed elsewhere who meet the eligibility cz' teria. Fishermen financed under
the Fisheries Obligation Guarantee Program may apply at any time, but
applications should be in befox'e the end of July. All other fishermen financed
elsewhere ma a ply only during the open season.

Fishermen financed under the Fisheries Guarantee Pxogram should contact
their nearest NNPS Financial Services Branch for application instructions. The
balance of this notice ap lies only to other fishermen not financed under the
Fisheries Obligation Guarantee Pxogram.

o What's Available.

$1.16 million in emergency loan funds are available to residents
of each of the following azeas  $5.8 million in totaL!;

New England, Mid-Atlantic, and Great Lakes

Gulf of Ãexico, South Atlantic, and Carribean.

California and Pacif'c Zslands

Washington and Oregon

Alaska

Znterest rate is 3 percent.

Repayment maturity is up to 10 years.



0 Who it's Available to:

You must be a U.S. citizen.

You must own a commercial fishing vessel of at least 5 net tons.

You must be in 'eo ard of defaultin on a mortgage which financed
the above vessel's construction, reconstruction, or reconditioning.

You must rsonall skip er and own the vessel whose mortgage you
are in jeopardy of defaulting  vessels with hired skippers don' t
qualify! .

you must have at least ~5 ears experience as a skipper of vessels

You must have made a profit during at least 2 of the S years
above.

You cannot be in bankruptcy.

Your mor gage cannot already be in pzocess of foreclosuze.

You cannot have any othez' assets capable of generating the funds for
which this loan is sought.

Your vessel must have a sufficient debt-to-equity ratio and insurable
value to safely secure the loan amount requested  maximum loan amount
is one year's mort age debt service, but all loans will be ke t as
small as possible!.

Your situation must be such that the requested loan, if approved, will
result in a strong assurance of continued operation and repayment of
the loan.

Only the owner of the vessel himself may apply  don't have someone
apply on your behalf!.

Applicatians which aren't materially complete at the time of our
receipt will be z'eturned.

Do not apply unless you meet all the above requirements.

0 How Zt'll Be Made Available:

Applications submitted before or after the omen season won'" be
accepted .



Applications will be conside ed in the order of theiz receipt by us.

Qualified appl'cations will be approved in the order af their eceipt
until available funds are exhausted.

o What MUST BE Included in Applications.  Since no application form is
available, send the following information in the order indicated!.

 I! Personal.

 a! Name.

{b! Address.

 c! Telephone number.

 d! Marital status.

 e! Social security number.

 f! IRS taxpayer number.

 g! Comp3.ete bioaraphy. Include age, place of birth  proof of
naturalization if natuzalized!, health, experience, references,
operating history, accomplishments, etc. Be specific about what
fishing vessels you owned and skippered, what they fished for',
when you owned and slcippered them, etc.

 h! Balance sheet for yourself  current within 60 days of
application!. All personal debts must be disclosed, with
the amount. and zequency of repayment requirements. List
acquisition cost and market value for all non-cash assets.
All items must be described thoroughly to permit our
verification. Cive names, addresses, and telephone
numbers of each person you owe money to and each person who awes
money to you. l/

 i! Federal income tax returns for yourself =or the last 5-years. 1/

2! Loan Purpose:

 a! Amount of loan requested  maximum is one year's debt service
on mortgaged vessel! .

 b! What loan will be used for  who it ~ill be paid to and for what!.

 c! Why a lesser amount would not be enough.

 d! Why the amount recuested will assure your abilitv to continue
in operation and repay the loan  be soecific!.

 e! A lette from each of wo banks declining to 'end you the
amount you are recuesting rom the Fisher' es Loar Fund.



�! Financial Information:

 a! Balance sheet for our vessel's business  this must be current
within 60 days of application and must be for the vessel whose
mortgage is in jeopardy of default!. All vessel debts must be
disclosed, with Ae amount and frequency of repayments. List
acquisition cost and market value for all non-cash assets. All
items must be described thoroughly enough to permit our
verification. Give names, addresses, and telephone numbers of
each person you owe money to and each person who owes you
money. l/

 b! Profit and loss statement. for your vessel during last 12 months
 this must be cur ent within 60 days of application and must be
for the vessel whose mortgage is in jeopardy of default!. Please
be specific about all items of pzofit and loss.

 c! Federal income tax returns or your vessel business or the
last five years. l/

 d! Trip settlement sheets for the oast 90 days  for the
vessel whose mortgage is in jeopardy of default.! .

 e! Current balance sheet and profit and loss statement for
any other business you own.

 f! Name, address, and telephone number of your bookkeeper
and your attorney.

 g! Name, address, and telephone number of the principal
people who buy your vessel's catch and the principal
people who sell your vessel supplies and services.

�! Vessel Informat'on   or the vessel whose mortgage is in jeopardy
of default!:

 a! Copy of all vessel mortgages  inc'-ude names, addresses,
and phone numbers of mortgagees and present outstanding
balance cz each mortgage!.

 b! Cur ent U.S. Coast Guard orm l3"0  cert' ficate of ownership!

 c! Recent photograph of vessel.

 d! Inventory of vessel equipment and description of vessel's
rigging.

 e! Survey "epor for vessel  no older than one year!.

 f! Copv of vessel's insurance policy  plus name, address,
and :elephone number of agent! .



 g! Number of engine hours and date of last engine overhaul.

 h! Date of last vessel dry dock.

 i! Vessel acquisition cost and present market valu'e.

 j! Complete disclosure of all lienable vessel debt.

Where to Send Ao lication:

Residents of New England, Mid-Atlantic, and Great Lakes states, send
tO: Naticnal Marine FiSherieS Service, 14 Elm Street, Federal
Bldg., Gloucester, Massachusetts 01930

Residents of Gulf of Mexico and South Atlant'c States, send to:
National Marine Fisheries Service, 9450 ieger Blvd., St. Petersburg,
Florida 33702

Residents of California and Paci ic Islands, send to: Nat'onal Mar'ne

Fisheries Service, 300 South Ferry Street, Terminal Island,
California 90731

Residents of Washington, Oregon, and Alaska, send to: National Marine
Fisheries Service, 7600 Sand Point Way, NE, BIN C15700, Seattle,
Washington 98115

1/. If you own the vessel as a sole proprietor, you need send only your
ersonal bal,ance sheet and tax returns. 1f you own "he vessel through a

corporation or partnersh' p, you must send both vour personal balance sheet and
tax returns and those for the corporation or partne ship.
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DEPARTMENT OF COMMERCE

National Ooeanlc artt Atmospheric
Administration

50 CFR Part 255

[Docket No. 21 117-233]

Flaheriee Obligation Guarantee
Program

AGENCY: National Oceanic and
Atmospheric Administration  NOAA!,
National Marine Fisheries Service,
Commerce.
ACTION: Final rule.

SUMWLRY: NOAA issues a final rule to
implement the American Fisheries
Promotion Act amendments to Title XI
of the Merchant Marine Act, 1936. This
final rule is a modification of the rule
proposed on, August 3, 1982 �7 FR
33648!. The modification is in response
to public comment and for clarification.
This rule will extend the availability of
guaranteed financing under the Title XI
Program to fisheries shoreside facilities
and make other changes in the existing
vessel financing program.
EFFECTIVI OATI: December 23, 1982.
FOR FURTHER IsiFORMATIOst CONTACI".
Michael L Grable, Chief, Financial
Services Division, National Marine
Fisheries Service, 202-834-7496.

tttPPLIMENTAIIY INFORMATION: The
Fisheries Obligation Guarantee Program
provides a Federal guarantee of the debt
portion of the cost of constructing,
reconstructing, reconditioning. or  under
lintited circumstances! purchasing
fishing vessels and fisheries shoreside
facilities. The Agency is authorized. to
guarantee financing of up to 87!i percent
of the cost of such vessels or facilities.
Guaranteed debt maturities may be up
to 25 years. In order to secure its
guarantee, the Federal Government
holds and services  as mortgagee! a
mortgage on the property financed and
such other collateral as the Agency
deems necessary. The security For the
private obligee  the lender or investor!
who funds the guaranteed financing is
the Federal guarantee of the debt
obligation held and serviced by that
private obligee.

The following is a description of how
the Program works:

�! An obligor  the borrower! applies
to the Agency. A filing and commitment
fee, 75 percent of which is
nonrefundable, is required at the time of
application.

�! The Agency conducts an
investigation of the obligor and an
analysis of the project to determine
eligibility for a guarantee, This is a

standard risk assessment evaluation,
involving such factors as the obligor's
demonstrated fisheries ability and
experience, character and reputation,
past record of operations, and financial
condition; and the financial, economic,
and technical feasibility of the project.

�! If the project is approved for a
guarantee, the Agency issues a letter
approving in principle the issuance of a
guarantee for financing. This letter
states all the terms and conditions under
which a guarantee will be issued. The
remaining 25 percent of the obligor's
filing and commitment fee is earned by
the Agency at this point. If the project is
not approved for a guarantee, the
Agency issues a declination letter and
returns to the applicant the remaining 25
percent of the filing and commitment
fee.

�! The obligor accepts the Agency's
terms and conditions as stated inithe
Approval in Principle letter.

�! The obligor and the Agency
cooperate in selecting a private obligee
 the lender or investor! willing, with the
Agency's guarantee, to fund the
financing under terms acceptable to the
obligor and the Agency.

�! Once a private obligee has agreed
to commit funds to the obligor, under
terms acceptable to the Agency and the
obligor, the Agency issues a guarantee
commitment which is signed by the
obligor, the private obligee, and the
Agency. At this point, all three parties
are bound to the terms and conditions of
the financing and the guarantee.

�! Closing documents are prepared
and approved as to form, the financing
is closed, and the proceeds are
disbursed. The private obligee receives
a debt obligation from the obligor and a
guarantee of repayment from the
Federal Government. The Agency
receives from the obligor a mortgage on
the property financed and such other
collateral as has been required. The
obligor receives from the private obligee
the proceeds of the financing.

 8! Payments on the debt obligation
are made by the obligor to the private
obligee. Annual guarantee fees are paid
by the obligor to the Agency.

 9! If the obligor fails to pay the
private obligee as provided in the
guaranteed debt obligation, the private
obligee may demand payment under the
Agency's guarantee.

�0! Once the Agency is required to
make payment under the guarantee, the
Agency liquidates the debt obligation by
foreclosing on its collateral and/or by
pursuing all other collection remedies
available to the Agency.

Prior to enactment of the American
Fisheries Promotion Act  AFPA!, the
Agency was authorized to guarantee

financing only for the construction,
reconstruction, or reconditioning of
fishing vessels. The American Fisherie4
Promotion Act made the following
changes in the fisheries portion of the
Title XI Program:

�! Authorized guaranteed financing of
the cost of constructing, reconstructing,
or reconditioning fisheries shoreside
facilities.

�! Authorized, under certain limited
conditions, guaranteed financing of the
cost of purchasing used fishing vessels
or fisheries shoreside facilities.
' �! Authorized guaranteed financing
for fishing vessels and fisheries
shoreside facilities to be used in
developing fisheries, where risks may be
greater than in more traditional
fisheries.

�! Created separate subfunds in the
Federal Ship Financing Fund for
income/expenses related to traditional
financing risks and income/expenses
related to higher-risk developing
fisheries.

�! Expanded the defitiitions of
reconstruction and reconditioning, but
excluded routine minor repairs and
maintenance.

 8! Extended eligibility for guarantees
to nationals of the United States and
citizens of the Northern Mariana

i Islands.
�! Made it clear that, for the purposes

of determining eligibility for guarantees,
the term "State" as used in section 2 of
the Shipping Act, 1918 �6 U.S.C. 802!
includes any State, the District of
Columbia, the Commonwealth of Puerto
Rico, American Samoa, the Virgin
Islands of the United States, the
Northern Mariana Islands, or any other
Commonwealth, territory, or possession
of the United States.

 8! Authorized guaranteed financing
for the'purchase, reconstruction, or

~conditioning of previously guaranteed
vessels or facilities which are sold at a
foreclosure sale instituted by the
Agency or sold by the Agency itself
after purchase of such collateral at a
foreclosure sale.

A notice of proposed rulemaking
relative to these changes in Title XI was
published on August 3, 1982 �7 FR
33648!. Sixty-six comments were
received in response to this notice. After
considering these comments, the Agency
has decided to make the following
changes in the proposed rulemaking.

Comments arid responses:
�! Several parties commented that

filing and commitment fees based on a
flat percentage of project cost could
produce higher than warranted filing
and commitment fees in connection with
higher-cost projects,
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In general, higher~st projects do
involve higher processing costs. Since
the risk of loss is higher, the degree of
,investigation is also higher. Highe~t
projects also most often involve inare
complicated closing, «nd this wiII be
particularly tnie when the Agency is
ready to begin using guaranteed bonds,
rather than guaranteed notes, for the
higher-cost Gnanctngs. The Agency does
agree, however, that the proposed fee
basis could produce fees higher than
warranted in the case of very high cost
projects. The proposed filin and
commitment fee has, consequently, been
reduced fran 5 of 1 percent of the total
project cost to 5 of 1 percent of the first
82,000.008  or sny portion thereof! of
project cost aad 5 of 1 percent of all
project cost over g2.000,MO.

�! One party cauunented that the
Sling fee should be partiafiy refundable
if changed circumstances required
withdrawing an application.

Nonrefundability of the Agency's
filing fee is one way of controlling the
incidence of speculative applications.
The Agency desires to keep the Mng fee
nanrefundable. The cemnntment fee
 wbich is 26 percent of the total filing
and commitment fee! is refundable if an
application is dedtned ar if an
application is withdrawn before
issuance of an approval in principle
letter.

�! Several parties commented that
the proposed rules should specifically
cover inland fisharies facilities which
involve freshwater fish.

The rules, as proposed, indude inland
fisheries facilities whether they involve
saltwater or freshwater fish. The word
"shoreside" was not intended to mean
that a facility needed to be in proximity
to a shoreline,

[4! One party commented that the
proposed rules should:  a! Provide for
"call" protection on guaranteed
financings,  b! provide additional
inforination on the method of calculating
interest on guaranteed financings, and
 c! revise the current guarantee
te~on provisions,

These are contractual matters which
need nat appear in the rules. In geneniL
reasonable "call" provisions acceptable
to the borrower are perinissable, but
prepayment penalties are not part of the
amount guaranteed. The Agency is now
revtsiag its contracts to  a! provide for a
uniform method of calculating interest
and [b! revise the current guarantee
termination provisions by res~
termination to the defaulted payments
for which demand has not been timely
 rather than termination of the entire
guarantee!.

 8 One party commented that
domestic corporation whose stock is

owndd by nandthens of the United
States should be eligible for the
Program.

The tenn "dtiaen or national of the
United States" is defined by Title XI. In
the case af fishing vessels, U.S. citizen
corporations must meet the coastwise
trade requirements af section 2 of the
Shipping Act, 191@ this means, among
other things, that 75 percent of the
corporation's stock inust be awned by
U.S. citizens or nationale. In the case of
fiisheries shoreside facili6es, Title XI
itsdf requires that l5 percent af a
corporate obligars stack must be awned
by U.S. citizens or nationale. This
conunent cannot, consequently, be
adopted.

�! One party commented that excess
proceeds realised from the resale of
collateral previously acquired by the
Agency at a foreclosure sale should be
credited to the previous obligor.

Once the Agency has acquired
collateral at a foreclosure sale. its resale
risk is borne by the Agency and no
portion of the resale proceeds will be
credited to the previous obligor.

�! Two parties commented that
equity investors without deinonstrated
fisheries ability and experience should
be Iiaiited to a minority interest in a
project eligible for program financing,
rather. than the proposed rules'
requirement that the persan with the
demonstrated fishing industry ability
and experience have a "significant"
equity interest in the project

This suggestion could adversely affect
a few projects which were highly
desirable even though outside equity
investors would own more than 49
percent of the project. Neverthefess, the
Agency sa strongly believes that the
commitment af solid fisheries
experience is such a prime requirement
of success in the fishing industry that
this comment has been adopted, Outside
equity investors wiII, consequently, be
restricted to no more than 49 percent
ownership af a project eligible for
Program financing.

 8! One party commented that
political subdivisions af the states
should be induded in the definition of
"cituen or national of the United
States."

This comment has been adopted.
 9! One party conunented that the

Program should provide short-term
financing of construction costs during
the property's construction interim,

The proposed rules do not preclude
this. Because the program's staff is
presently limited, however, applications
wiII for the foreseeaMe future by limited
to long-term financing. Should
circumstances permit it In the future,
applications will also be accepted for

short-term finandegduring the
construction interim. Xie reasonable
interest coat of non~aranteed, short-
term financing during the constructian
interim can, however, presently be
included in the amount of the
guaranteed financing.

[10! One party commented that
irrevocable letters of credit might be
acceptable in lieu of guarantees from
parties whose net worths wauld
otherwise have to be pledged,

This comment has been adopted.
�1! One party commented about the

lack of loss payee and other mortgagee
provisions concerning casualty
insurance on program collateraL

Although this is a matter of standard
contractual procedure, the Agency has
included its standard mortgagee
requireinents in the insurance section of
the final rules.

�Z! One party commented that
provisions should be made for trustees
m the paying agency section of the rules.

This comment has been adopted.
�R! One party commented that:  a!

Provision should be made far trustees,
acting on behalf of guaranteed ebligees,
to tender those obligees' demands, [b]
the time Hmits withinmhich denlmds
must be made should be specified, and
[c! provision shouid be made with
respect to the avoidable preference
provisions of the Bankruptcy Act.

The Agency has made it dear in the
final rules that the word "obligeee" in
the demands and payment section
includes abligees' agents and trustee.
The time limits within which demands
must be made are eiitablisbed by Title
XI and specified in each guarantee
contract. and this iMied not be addressed
by these Anal rules. It is not the
Agency's intent that payment ot any
deinand be avoided by the avoidable
preference provisions of the Bankruptcy
Act, but the Agency caanot predict what
a Ba~y Court iuight or might not
do.

[14! One party cmnmented that
dsedging costs should be specifically
included ae elqpble. i

This comment has been adopted.
�5! Several parties commented that

ihe exdusion ham protiram finandng of
local distribution facilities was
uadesirable. One of these parties,
representing 1,200 seafoud companies,
commented that this akcbision was
contrary to VRie 3H and tcconsistent
with its legislative history.

The Agency has revieeit this section of
the final rules to make progsum
financing available to local fisheries
distribution facQMies,

�5] One party eosnmented that
fisheries shoreside facilities for
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commercial passenger carry' fishing
vessel operations should be eligible for
program financing, but would often be
excluded by the definition of fisheries
shoreside facOities in the proposed
rules.
, The definition of fisheries shoreside
facilitiss follows Title XI's language and
must, consequently, stay as it was
proposed.

�y! Several parties commented that
the definition of "underutilized Bshery"
should be broadened.

The Agency believes the definition of
underutilized fisheries, as proposed, is
adequate. The final rules have, however,
been modified to make it dear that a
State's determination of underutilized
status for a Bsheries resource within
that State's fishery management
jurisdiction is sufficient to qualify that
resource as underutilized for the
purpose of program Bnancing.

�8! One party commented that Title
XI prohibits financing fisheries
processing vessels built in foreign
countries, and requested modification of
the proposed rules to reflect the same.

A Bsheries processing vessel can fall '
under the Title XI definition either of .
"Bshing vessel" or "fishery facility,"
since both definitions are clearly broad
enough to encompass Bsheries
processing vessels. If fisheries
processing vessels were in every case to
be considered as falling under the Title
XI definition of "fishery facility," then
they clearly would have to be built in
the United States because the statutory
definition of "fishery facility" requires
that vessels eligible as fishery facilities
be built in the United States. If fisheries
processing vessels were in every case to
be considered as falling under the Title
XI definition of "Bshing vessel," then
they dearly would not have to be built
in the United States because the
statutory definition of "fishing vessel"
requires only that eligible fishing vessels
 a! meet the citizenship requirements for
documenting vessels in the coastwise
trade and  b! fall within the statutory
definition of "fishing vessel" established
in the Fishery Conservation and
Management Act of 1978. Moreover, the
Title XI language pertaining to program
finsncing of the purchase  as opposed to
the construction, reconstruction, or
reconditioning! of used fishing vessels or
fisheries shoreside facilities permits
program Bnancing of the purchase price
of used equipment when  a! the
equipment "' ' ' will be reconstructed
or reconditioned in the United States
and contribute to the development of the
United States fishing industry ' ' '" or
 b! will be used in connection with an
underutilized Bshery. The Agency's
conclusion is that all fisheries vessels

must have been constructed in U.S.
shipyards in order to be eligible for
program Bnancing, with the exception of
used, noncatching fisheries vessels
which will "Contribute to the
development of the U.S. Bshing
industry" or be used in connection with
an underutilized fishery. hr the latter
instance, the purchase price of used,
noncatching fisheries vessels built in
foreign shipyards may be financed
under the program if those vessels are
also to be reconstructed or
reconditioned in the United States and
are properly documented as U.S.
vessels.

The Bnal rules will be modified to
incorporate this conqlusion.

�9! One party commented that the
proposed rules' requirement that all
partners in a partnership owning a
fishing vessel be U.S. Citizens is not
consistent with either Title XI or Federal
documentation requirements for vessels
engaged in the coastwise trade.

The final rules will be changed to
provide that, although all general
partners in a partnership eligible for
Program Bnancing of a fishing vessel or
fisheries shoreside facility must be U.S,
citizens, up to 25 percent of the
partnership may be owned by limited
partners who are not U.S. citizens.

�0! One party commented that thy
requirement that reconstructed or
rec'onditioned property have an
economically useful life of at least 10
years could be counterproductive in the
instance of modern processing
equipment which might have an
economically useful life of less than 10
years. This party suggested that the 10-
year requirement be reduced to a 5-year
requirement.

The final rules have been modified to '
accommodate this comment.

�1! One party requested clarification
of the exclusion from program financing
of fisheries shoreside facilities not
"primarily" engaged in wholesale
operations.

The final rules provide clarification.
�2! Several parties commented that

heavy, product-transportation
equipment not intended for highway
operation should not have been
excluded from the definition of fisheries
shoreside facilities.

This comment has been
accommodated.

�3! One party commented that the
weighted average method of determining
financing maturity where equipment
with differing economically useful lives
is involved should be optional because
other methods might be more desirable.

This comment has been adopted.
�4! One party commented that

minimum working capital requirements

should be based on an applicant's
consolidated operation to prevent
transferring assets frow os affiliatti to
another in order to meet ininimum
requirements for the project proposed
for program financing. '

Thageneral intent of this comment
has been adopted.

�5! One party commented that the
minimum working capital requirements
should be based upon the projected
amount of the financing's first annual
principal and interest payment rather
than upon a flat percentage of a
project's total capitalizable cost.

This comment has not been adopted.
�0! Several parties commented on the

conditional fisheries issue. One party
opposed any change in the present
conditional fisheries policy. One party
suggested that the conditional fisheries
concept be applied to fisheries
processing facilities. Another party
suggested exactly the opposite.

There is no authority in Title XI for
applying the conditional fisheries
concept to fisherie processing facilities
 the Title XI authority upon which the
conditional Bsheries concept is based is
limited specifically to fishing vessels!.
Even if there were Title XI authority to
extend the conditional fisheries concept
to fisheries processing facilities, the
Agency does not believe doing so would
be productive. In order to remain
economically viable, fisheries
processing facilities need the flexibility
to vary their operating plans
consistently with supply and demand
factors. The Agency believes that the
best way to make sound financing
decisions is through the risk assessment
process. The degree of commitment of
principals with solid experience in the
fishing industry, the financial condition
of the principals and the project, and the
project's profit potential in, the operation
intended are the best criteria for
financing decisions.

The conditional fisheries mechanism
for fishing vessels has been slightly
modified to provide a greater program
ability to finance vessels with a strong
Bsheries development potentiaL � The
Agency believes this is consistent both
with the American Fisheries Promotion
Act amendments to Title XI and with
the results of a previously published
Advance Notice of Proposed
Rulemaking regarding the conditional
fisheries issue. The great majority of the
extensive comment received as a result
of that Notice favored complete
elimination of the conditional fisheries
concept. The Agency has, however,
made the least change possible in the
conditional fisheries concept consistent
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with |he fisheries developnmnt initiative
in Title XI.

�7! Several parties commented that
the Fishing Vessel Capital Construction
Pund Program should be made availabht
to fisheries shoreside facilities.

The legislative authority for the
Fishing Vessel Capital Construction
Fund Program limits that program to
vessels. No change can, consequently,
be made through a rulemaking.

�8! Several parties suggested that the
program should guarantee tax-exempt
industrial revenue bonds.

"Items is not consistent with overall
Administration policy.

{29! Taro parties opposed
implementation of the Fisheries
Obligation Guarantee Program.

�0! One party expressed a strong
view that the Fisheries Obligation
Guarantee Program does not go nearly
far enough in addressing the fishing
industry's economic problems.

This Qnal rtdemaking has been
reviewed in accordance with Executive
Order 12291  " Federal Regulation" !. and
the Commerce Department guidelines
implementing that Order. The Agency
has determined that this fina
rulemaldng is nat "major" within the
context of the Order or Its implementfng
guidelines because the final rulemaking
does not significantly affect the
economy, costs or prices, competition,
employment, investment, or
productivity. Acaardiirtgly, na regalatrgy
impact anal' sia ia requised.

This rulemaking was iaitiaiIy exempt
from the notice and comment provisions
of the Administrative Procedure Act
Therefor@ it is exempt from regulatory
fiexibikity analysis under the Regulatory
Flexibility Act

Because the AH?A authorizes
guasanteed Bnancing of previously
ineligible projects, the collection of
additionaI iafastaafiere fram applicants
will be requiserL The collection of this
additional heferasettsar is necessary for
determining eligibility. This fiaal

' rulemaking has, consequently, been
submitted to the Office of Managemerrt
and Budget ia aecosrhtace with the
Papeirwork Reduction Act of 1989.

This final rulernaking will affect oirly
those who choose to apply for
guaranteed finanaing. Thia fKMrl
rulemeking will, consequently, not bave
a significant economic impact on a
substaatial ntuaber of small entities. The
Assistant Administrator for Pisbesies,
National Oceania and Atmospheric
Admiaistratirat, has alstr determined
that these regulatiomr do not require the
preparation of ~ environmental impact
analysis under the National
Enviromnental Policy Act.

This final rulemaking estabHshes rules
for those provisions of Title XI of the
Merchant Marine Act, 1938, as amended
by the American Fisheries Promotion
Act, which authorize the Secretary of
Commerce ta guarantee financing for
fishing vessels and fisheries shoreside
facilitiea Elements of Title XI which.did
not need to be elaborated in this final

. rulemaking have not been included;
Additional details of program
administration not addressed by this
final ralemaking will be covered by
guidance issued from time-to-time by the
Chief, Financial Services Divisio>
National Marine. Fisheries Service.

Lhst of Subjects in 50 CFR Part 255
Fisheries, Fishing vessels, Financing,

Business.

Dated: December 20, 1982.
William G. Gordon,
Assistrrrrt Administrator for Fisheries.

Por the reasons stated in the
preamble; 50 CFR Part 255 is revised to,
read ae follows:

PART 25~HERIES OBLIGATION
GUARANTEE PROGRAM

Sec.
255.1 Parpoae.
255.2 Dethrtttons.
256.3 Applkcatiene.
255.4 Cithenship requirementti,
25%5 Prelect requiremente.
255.S Guarantee limits, debt maturities, and

interest rates.
255.7 Fialdng industry ability and

experience.
255.8 Economic soundness.
265.9 Furancial requirements.
256.10 CoHateral.
25L11 MeceHaneeus requirements.
255.12 Fees.
25@13 Demsada and payment.
255.14. Default/liquidation of collateral.
255.15 Program guidelines.
26$.18 Apptteability ofrtdes.

Authority: Title XI Merchant Marine Act,,
1938, as amended �5. KS'.C. 2271'-rzrtr, Pub.
L SS-M't I and Reorgannertion Plan Ke. 4 oF
1970 {Ss Stat. SN!.

f 256.1 Purpose.
These rules govern gaasatstaed

financing for fishing vessels ared,
fisheriee shsrtraside facilities under the
provisions ef Title XI of the Merchant
Marine Aei, 1938 �8 U.LC 1231-1279!,
as atnenrhui hy the American Fisheries
Promotion Act fpub. L 98-581!. The
purpose of the Fisheries Ohlitgstiaa
Guasantee Progpam is ta make long-terat
firtancing available to the United States
fishing iadustry by providing a U.S;
Governetent guarantee of repayment of
the debt portion of fishing vessel and
shoreside facility consttruction,
reconstruction, reconditsoning, or  where
eligible! purchasing costs.

I 255.2 Oetlaleana

 a! Aat means'Title XI of the Merchant
Marine Act. 1938, as amended �6 U.S.C
1271-1279!.

 b! Actual coat means the total,
amount paid or owed by an obligor for
the construction, reconstruction,
reconditioning or +here eligible!
purchase of fishing vessels or Isheries
shoreside facilities.

 c! Agency means the National Marine
Fisheries Service, NationalOceanie and
Atmospheric Administration, U.S.
Department of Cometerce.

{td! Chief, Pmancial Services Di visiott'
means the Chief, Financiaf Services
Division, National Marine Fisheries
Service, National Oceanic and
Atmospheric Administration, U.S.
Department of Commerce, or his
designee.

 e! Citizen of the Narthertr Mariana
Islands means:

�! Any individual who is a citizen of
the Northern: Mariana Islands {and
qualifies as such under Section 8 of the
Schedule on Transitional Mattera
attached to the Consti&tion of the
Northern Mariana Islands!;

�] Any corporatioa formed und'er the
laws of the Northern Mariana islands, if
at Ieast 75 percent of it ie owned by
individutds specified in paragraph  e!�!
of this, section or citizens or nationaIs of
the United States; or

�! Any partnership or other form of
association, if all the general partners,
and at least 7&percent of aH partners,.
are individuals speeified in paragraph
 e!�! of this section or citizens or
natioaals of the. United States.

 fj Citizen or natianalof the Um'ted
States means:

P.! Any individual who is a citizen of
the Northern Mariana Islands or a
citizea or national of the Uniteti States
of America;

�! Any corperatton, if at least 75
pescant of it is owned by citizens of the
Northern Mariana Islands or by citizens
or nsrtionals ef the Ustited States of
America within the meaning of the
provisions of Section 2 of the Shipping
Act, 191$�8 U'.S.C. 802!; or

�! Any partnership or association, if
all thegeneral partners, and at'least 75
perseus.of aII partners, are citizens ef
the Northern Mariana Islands ar citizens
or nationale of the United States of
America.

�! Conditional fishery means any .
fishery which has been declared as
conditional under 50 CFR Part 251.

 h! Contribute to the development of
the US. fiahingindustry means any
project which

�! Enables fishing vessels to reduce
harvests in conditional fisheries;
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�! Applies new technology;
�! Makes any fisheries operation

afioat or ashore more efficient,
productive, or competitive;

�! Has a potential for increasing
fisheries exports;

�! Aids in the development of an
underutilized fishery; or

�! In any other demonstrable way,
contributes to the stability, growth,
productivity, or development of the U.S.
fishing industry.

 i! Depreciated actual cost mehns the
actual cost of a fishing vessel or
fisheries shoreside facility, depreciated
 excluding land, which is not
depreciable! on a straightline basis at
one-year intervals over the vessel or
facility's economically useful life, less a
10 percent salvage value.

 j! Economically useful life means the
period during which the fishing vessel or
fisheries shoreside facility, with proper
maintenance, will remain economically
productive.

 k] Fish means all forms of aquatic
animal and plant life other than marine
mammals and birds.

�! Fisheries shoreside facility means
any land, or structure or equipment on
land, used for unloading, receiving,
holding, processing, or distributing fish
of every kind  including fish caught as a
result of commercial passenger carrying
fishing operations!. This term does not
include:

�! Office furniture, equipment, or
su plies;

2! Any rolling equipment which will
be used outside the primary production
site;

�! Any other non-fixed equipment
which should be financed either from
working capital or by the proceeds of
short-term financing from other sources;
or

�! Any facility where more than 49
percent of the gross income is projected
to be from the retail selling of fish or
fisheries products or from anything else.
other than the unloading, receiving,
holding, processing, or distribution of
fish.

 ip! Fishing vessel means any vessel,
boat, ship, or other craft which is
documented under United States law
and is used for, equipped to be used for,
or of a type which is normally used for
commercial fishing  including
commercial passenger carrying fishing
vessels! or aiding or assisting one or
more vessels at sea in the performance
of any-activity relating to fishing
 including, but not limited to,
preparation, supply, storage,
refrigeration, transportation, or
processing!.

 n! Obligee means the party who
lends the proceeds of a guaranteed

obligation or invests in a guaranteed
obligation;

 o! Obligor means the party who
borrows the proceeds of a guaranteed
obligation. '

 p! Program means the Fisheries
Obligation Guarantee Program under
Title XI of the Merchant Marine Act,
1936, as amended �6 U.S.C. 1271-1279!.

 q! Pmj ect means a construction,
reconstruction, reconditioning, or  where
eligible! purchase of fishing vessels or
fisheries shoreside facilities, whose
financing will be guaranteed under the
Program.

 r! Reconstruction or reconditioning
means any improvements of used fishing
vessels or fisheries shoreside facilities
provided that:

�! At least 75 percent of improvement
expenditures are capital, rather than
expense, items;

�! The improved vessel or facility will
have an economically useful life of at
least 10 years  or longer if the term of
the proposed financing for which a
guarantee is sought is longer!, but
specific equipment involved in a
reconstruction or reconditioning may
individually have economically useful
lives of less than 10 years;

�! The improved vessel or facility will
be fit and sufficient for its intended
operation; and

�! The improvement project involves
more than routine repair or
maintenance.

 s! Secretary of Commerce means the
Secretary of Commerce, or his designee.

 t! State means any State of the
United States of America, th'e District of
Columbia, the Commonwealth of Puerto
Rico, American Samoa, the Virgin
Islands of the United States, Guam, the
Northern Mariana Islands, any other
commonwealth, territory, or possession
of the United States of America, or any
political subdivision of any of the above.

 u! Underutilized fishery means:
�! Any species of fish for which

foreign fishing within the U.S. Fishery
Conservation Zone is permitted or any
species of fish within or without such
zone for which a demonstration can be
made that such species is not fully
utilized by U.S. fishing vessels
 including species designated as
underutilized by states under whose
fishery management jurisdiction those
species fall!; or

�! For fisheries shoreside facilities,
any facility which will utilize the species
defined in paragraph  u!�! of this
section, or any facility for which a
demonstration can be made that existing
fisheries shoreside facilities are
inadequate to fully, properly, or.
efficiently utilize fishing vessel

produption, regardless'of the species
involved.

$ 255.3 . Applications.
Applications for a program guarantee

should be submitted to the Agency
office listed below which corresponds to
the region in which the proposed project
will operate:
National Marine Fisheries Service,

Northeast Region, Finan'cial Services
Branch, Post Office Building, Box 1109,
Gloucester, Massachusetts 01930  B17!
281-3600

National Marine Fisheries Service, .
Northwest Region, Financial Services
Branch, 7600 Sand Point Way, NR., Bin
C15700, Seattle, Washington 98115
�06! 527-6122

National Marine Fisheries Service,
Southwest Region, Financial Services
Branch, 9450 Koger Blvd., Duval Bldg.,
St. Petersburg, Florida 33702  813! 893-
3148

National Marine Fisheries Service,
Southwest Region, Financial Services
Branch, 300 South Ferry Street,
Terminal Island, California QN'31 �13!
548-2478
Application forms are obtainable from.

the offices listed above. All potential'
appli cants should discuss their project
with a regional Program offi cer before
submitting an application.

 j 255A Clttzenshlp rsqutreinents.
Any citizen or national of the United

States is eligible to apply for a
guarantee under the Program.

$ 255.5 Project requirements.
 a! Qualifications for program

guarantees. Program guarantees are
availale for financings  including
reimbursement of obligors for
expenditures previously made! for the
construction, reconstruction,
reconditioning, or  where eligible!
'purchase of any fishing vessel
documented under United States law or
any fisheries shoreside facility located
anywhere in any State of the United
States.

 b! Used fishing vessels and fisheries
shoreside facilities. Financing of the
purchase cost of any used fishing vessel
or fisheries shoreside facility may be
guaranteed only if the vessel or facility
will �! aid in the development of an
underutilized fishery or �! contribute to
the development of the U.S. fishing
industry and'I'ie reconstructed or
reconditioned in the United States.

 c! Candi tional fisheries. Program
guarantees are available for financing
the construction of a new fishing vessel
which will operate in a conditional
fishery, or which will result in the



Isecieraf Register /' Vot. 47, No. 247 / Thursday, December 28, 1988 p Ra!ies:.and Regu!tstions %'437'

transfer of a used vessel inta operasiee
in a conditionaf Bshery, only if eae of
the following coaditieaa is met;

�! The vessel whose. Qsiancisig is
guaranteed  despise the fact that it will
operate in a coad8lienal fishery! is also
fully eqsiippe4 for, and fu%y capable of,
operating in ais underatilized fishery;

�! The vessel involved will replace a
vessel af comparable fishing capacity
which had operated in the conditional
fishery prior to ibe designation of such
fishery as coxrdittaaal;

�! The vessel vshaae Bisancing is
guaranteed was cxWaaeted for prior to
the designatiaazaf the fishery in which it
will be operated as conditional;

�! The Bsianciag te be guaranteed
will be used for the reconstruction or
reconditioning ef e vessel already
operating in the cosufitional fishery; or

�! The application for Program
guarantee had.been submitted prior to
the designation as conditional of the
fishery in which the vessel will be
operated. See 50 CFR Part 251 for those
fisheriea which are designated as
conditiertaL

 d! Eligibility for vessels or facBi ties
which will be usedin underutilized
fiaheriea. Ia order for the financing of a
fishing vessel or fisheries shoresisie
facility to be eligible for a Program
guaraatee because such vessel or
facility will be used in an underutilized
fishery  including the ussderutilized
Bsheries aspects af the conditional
Bsheries requiresaassts!, such. vesaek or
facility must be fully equipped for, and
be fully capable af opezatiug in an
underutilized fishery. This
determiaation wiM be made hg the
Chief, Financial'Services Division, at the
time of Progransguaraatee approvaL
The Obligor will be required to execute
an agreement to operate the vessel bs
the underutilized fishery.

jj 255.8 Guasentee Omits, debt ma&rwtes,
and interest ratea

 a! Actual caag Iss addition to the cost
of constiziction, reconstractien,
reconditioning, or  where eligible}
purchase of a fishing vessel or fisheries
shoreside facility, the actual cost of such
a vessel or facility may also include:

�! Reasonable architectural,
engineering, or Issspection expenses
incurred with regard tss the vessel or
facility before completion;

�! Reasonable expenses Inr interest
on debt incurred to Bnance the vessel or
facility during�its construction,
reconstruction, or reconditioning

�! The 'reasonable expenses of any
contract. for consulting services to
assess the finaisehst, eeoaomic, or
technica1 feaeiISihty of a vessel er
facility or its fitriess a@8 saIieiency,if

such aervs'cea are required' by the Ciiiisf,
Financim Services Division, as a
precondi bbn to a deciaian about the
approval of a guarantee;

�! Dredging or other costs deemed by
the Isrogram to be necessary. Actual
costs do not include any other expenses
which cannot be capitalized under
generally accepted accounting principles
 except acceptable itema for repair or
maintenance associated with
reconstruction or reconditioning!.

 b! Guarantee limits. The Program
may guarantee financing representing up
to 87!I percent of the actual cost or
depreciated' actuaI cost of the
constructioa, reconstruction,
reconditioning, or  where eligible!
purchase of Bshing vessels or fisheries
shoreside facilities. Consideration of the
risk involved may, however, result in a
guarantee approval for Iess than 87!i
percent of actual coat.

 c! Debt maturitiea. Debt maturities on
obligations guaranteed under this
Program may not exceed 25 years. No
debt maauzity may, however, exceed, the
economically useful life of the fishing
vessel or Bsheries shoreside facility
invelved. The ecenemically useful life
will be determined'by the Chief,
Financial Services Division, on a case-
by-casa basis.

�! Fishing vessels. Generally, 25-year
maturities for obligations on Bshing
vessels guaranteed under the Program
wiQ be restricted to Bnancings for the
constraction of large aad expensive
fishing vessel's with economically useful
lives supporting a 25-yeas maturity. Debt
mahaitiea on guaranteed ohligations for
Bnancing, smaller and less expensive
fishiag vessels will generally be
restricted to 15-20 years  or lees, if their
economically useful lives are less. or if
risk considerations require less!.

�! Ffaheriea shoreside jbcih'ti ea Debt.
maturi%es on guaranteed'obligations for
Bnancing major Bsheries shoreside
facilities construction Projects may
generally be up to 25 years if the
econoimeally useful life of the facility is
at hast that long. If a major facility
Project involves a significant amount of
financing for fixed equipment which has
a shorter economically useful life than
that of the structure which houses it. an
acceptabh maturity date for the whole
Project wiH be determined by a
weighted average of the differing
economically useful lives involved or by
such other method as the Chief,
Financial Services Division> deems
appropriate  including separate
finaneings if that ie warranted!. Mora
miner fee%ties Projects wrllI generally
be restricted to debt maturities of 15-20
years  or less, if their economically

useful lives are less ar if risk
considere5ons require It:ss!.

�! Recanatrsction and reconditioning.
The debt maturity: of guaranteed
financing for recoastruction or
reconditioning will not extend beyond
the economically useful life of the ve'seel
or facility in its reconditioned or
reconstructed state. Tlie economically
useful life of a reconstructed or
reconditioned vessel or facility will be
determined by the Chief, Financial
Services Division, on a case-by-case
basis

 d! Interest rates. Interest ratee on
obfigirtions to be guaranteed under. the
Program shall be approved by the.
Program and shall net exceed the rate
determieed to be reasonable, taking into
account the range of interest rates
prevailing ia the private market for
similar transactions.

 e! Refinancing, Refinancings may be
guaranteed jf the Bnancing which ia
being refi'aanced would itself have been
eligible for a Program guarantee.

 f! Foreclosure purchase. The
financing'of the purchase price of a
vessel or facility whose previous
financing was guaranteed under the
Program and which is then sold at a
foreclosure sale  or sold subsequent to
the foreclosure sale aRer the Program
purchases the vessel os facility at
foreclosure! may be guaranteed under
the Psogram.

$ 255.7 Flehlno Industry abgity anct
expeslallce

 a! Gwaer-operated Proj ecta. Fishing
vessel an@ Bsheries shoreside facility
owners meit possess the necessary
ability, experience, remuirces, character,
reputati~ and- oiher qualifications to
operate preyarly and maintain the
vessel or facility and protest the
Program against undue risk. Owners
who cannot demonstrate a successful
background of ability and experiencein
the fiahingindustry of an appropriate
duration, degree, and nature considering
the type and magnitude of the Project for
which Snancing is being sought will not
be eligible for a Program guarantee.
Under appropriate circumstances, and
at the Program's sole dfscretion, the
lessee of a Bnancing. lease may be
considered as an "owner" for the,
purposes of meeting the requirements of '
this section.

 b! Equity contributors. Equity
contributors without this demonstrated
fishing Industry ability and experience
may be allowed to own a pertion, not to
exceed 49 percent, of the vessel or
facility for which guaranteed financing
is sought only if:



57438 Federal Relistier J Vok 47, No. 247 / Thursday, December 23, 1982 / Rules and Regujatioys

�! At least 51 percent of the vessel or
facility is owned by persons who do
possess the requisite fishing industry
ability and experience, and such
persons have made a full pro-rata equity
contribution, are severally 100 percent
liable for the debt obligation, and are
responsible for the management and
operation of the Project; and

�! The vessel or facility being
financed is so large and so expensive as
to be beyond the normal equity funding
capability of an owner with the requisite
fishing industry ability and experience.

 c! Limitation of liability. In no event
will equity contributors be permitted to

. limit their liability to the amount of their
original equity contribution. Each equity
contributor shall, additionally, be jointly
and severally liable for at least the
amount of the guaranteed debt
obligation which corresponds to the
percentage of such equity contributor's
ownership iriterest in the vessel or
facility. This limitation of liability
provision sh'all apply to all equity
contributors in closely-held
corporations, partnerships, and joint
ventures.

$ 255.8 Economic sounctness.
 a! Income and expense projections.

Conservative income and expense
projections must reasonably assure
adequate net tiarnings from operation of
the vessel or facility. This projection
must allow the prospective
accumulation of net retained earnings
sufficient to provide for operational
contingencies, to establish a reasonable
reserve for depreciation, and to protect
the Project against cyclical economic
conditions in the fishing industry.

 b! Underutilized fisheries. An
economic soundness test for vessels or
facilities to be operated in underutilized
fisheries that is less stringent than the
requirements for vessels or facilities to
be operated in more developed fisheries
may, at the Program's discretion, be
applied. This less stringent economic
soundness test will, however, not extend
to factors beyond the uncertainty of
cash-flow projections in an
underutilized fishery. Moreover, the
Program will otherwise only guarantee
financing for vessels or facilities which
are to operate in the initial development
stages of an underutilized fishery if the
owners of those vessels or facilities
adequately share with the Program a
higher degree than ordinary of the
greater financial risk. Demonstrated
fisheries ability and experience
requirements, financial condition
requirements, and collateral
requirements all may be stringent when
the vessel or facility financed is to
operate in theinitial development

stages of an underutilized fishery rather
than in a more developed fishery.
Owners of vessels or facilities which are
to operate in the initial development
stages of an underutilized fishery must
possess exceptional fisheries ability and
experience.

 c! Consultant services. The Program
may require, as a pre-condition to a
decision about approving a guarantee,
that expert consulting services be
provided. This requirement will
generally be restricted to situations
where a guarantee is sought for
financing for larger and more expensive
vessels to be operated in underutilized
fisheries, or for larger and more
expensive fisheries shoreside facilities,
but may also be imposed where a
guarantee is sought for financing for
larger and more expensive vessels to be
operated in more developed fisheries.
The expert consulting services may be
required to assist in assessing economic,
technical, and financial feasibility,
property design and engineering or other
factors. When such a requirement is
imposed, the Program  under conditions
acceptable to the Obligor! will choose
the consultant and specify the
consultant's duties, and the Obligor will
reimburse the Program for the Program's
payment of the consultant,s services. No
approved application will be closed
until satisfactory arrangements have
been made for such reimbursement. If
an application is declined, the 26
percent commitment fee may be used by
the Program for such reimbursement.
When such a requirementisimposed by
the Pogrom, the cost of such consulting
services may be included in the actual
cost of the Project  if approved! for
purposes of determining the amount of
the guarantee.

$ 255.0 Financial requirements.
 a! Working capi tah The vessel or

facility owner must be in sufficiently
sound financial condition to meet
obligations, to continue to operate
successfully the vessel or facility and all
other business operations, and to protect
the Program against undue risk. Audited
financial statements will ordinarily be
required in applications for guaranteed
financing for large fisheries shoreside
facilities Projects, and may be required
in applications for other pur'poses.
Working capital  current assets minus
current liabilities! requirements will be
established on a case-by-case basis, but
must in all cases be sufficient to fund
vessel or facility operations until the
vessel or facility can generate sufficient
income to do so. Working capital must
be sufficient not only for the Project for
which guaranteed financing is sought,
but for all other affiliated projects,

businesses, or interests. The minimum
working capital from equity sources
must in the case of fishing vessel
construction equal at least 8 percent of
the total capitalizable cost of the vesseL
In the case of fisheries shoreside facility
construction, the minimum working
capital required from equity sources will
be determined on a case-by-case basis,
but will ordinarily be considerably
greater than that required for fishing
vessels. Minimum working capital
requirements for reconstruction,
reconditioning, and  where eligible!
purchasing Projects will be decided on a
case-by-case basis. Additional working
capital may be required on a case-by-
case basis and may, at the program's
discretion, consist of readily convertible
investments, other assets readily
capable of being used to generate
working capital, lines or letters of credit,
or the presence of a co-maker or
guarantor with sufficient financial
resources.

 b! Equity. No financing shall be
approved for a guarantee unless the
Obligor can demonstrate thit, at the
time of the financing'srclosing, minimum
capital provided from equity sources is
equal to at least the total of the
following:

�! 12' percent of. the total
capitalizable cost of the construction,
reconstruction, reconditioning, or  where '
eligible! purchase of the vessel er
facility  the downpayment!;

�! The Program's first-year guarantee
fee;

�! The first year's premium for all
required insurance;

�! The minimum working capital
requirement; and

�! Such other additional amounts as
the Program may deem necessary on a
case-by-case basis.

 c! Guarantees of financing for
fisheries shoreside facilities ar
processing vessels. Applicants for
guarantees for financing of fisheries
shoreside facilities and processing
vessels will be required to obtain
acceptable lines or letters of credit
 some may be required to be in the form
of irrevocable letters of credit! for all
foreseeable inventory financing needs
 beyond those to be met by the working
capital available from equity sources!
during at least the first year of operation
of the facility or vessel.

li 255.10 Cotlateral.

 a! Mortgage. The vessel of facility for
which the financing is to be guaranteed
should always be collateral for the
Program guarantee. This property
ordinarily will be secured by a first
mortgage or, and in the case of vessels,
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by a first preferred ship mortgage in
favor of the Secretary of Commerce..In
the case of equipment, the security
interest may be-perfected by a filing in
accordance with the Uniform
Commercial Code and/or by the
recording of any form of security
agreement or mortgage  e.g. chattel
mortgage! necessary in a jurisdiction
where the Uniform Commercial Code
has not been adopted.

 b! Guarantees. If, in considering the
risk involved in guaranteeing a
financing, net worth is a significant
factor relied on to offset other risks,
such net worth must ordinarily be
pledged as additional collateral for the
program guarantee  an irrevocable letter
of credit may be substituted under terms
and conditions acceptable to the
Program!. If a closely-held corporation
will be the Obligor, all major
stockholders will ordinarily be required
to provide their personal guarantees as
additional coHateral for the Program
guarantee. If a subsidiary corporation,
without substantial assets in addition to
the. vessel or facility is Obligor, the
parent corporation will ordinarily be
required to provide its guarantee as
additional collateral for the Program
guarantee. Personal or entity guarantees
will always be required as additional
collateral for Program guarantees where
necessary to assure that the principal
parties in interest, who ultimately stand
most to benefit from the Project, are held
accountable for the performance'and
operation of the Project.

 c! Limitation of liability. In no
instance will equity contributors be
permitted to limit their liability on a
guarantee only to the amount of their
initial equity contribution. Equity
contributors will, additionally, be
required to be at least jointly and
severally liable for the amount ef the
guaranteed obligation which
corresponds to the percentage of their
ownership interest in the Project. Such
equity contributors may, however, be
required to be liable for more than such
percentage. Under appropriate
circumstances, and at the Program's sole
discretion, the lessor of a financing lease
may be treated differently.

 d! Dual-use Capital Construction
Fund artreernent. In the case of fishing
vessels, the Program may require, as
additional collateral, execution of a
dual-use Capital Construction Fund
Program agreement, and annual deposit
into such fupd  on a tax-deferred basis!
of a reasonable portion of the net
income of the vessel. Dual-use
agreements provide for all the normal
benefits of the Capital Construction
Fund Program. but also give the Program

control of withdrawals from a Capital
Construction Fund and allow'the
Program to use these reserved funds, in
the event of a default, to repay the debt
obligation involved in the guaranteed
financing. This control insures that the
Obligor will have an emergency reserve
of funds, as pell as a reserve for
reconditioning of the tressel. At the
Program's discretion, reserved funds not
required in connection with the vessel
for which financing is guaranteed may
be withdrawn for other qualified
purposes.

 e! Reconstruction or reconditioning.
The Chief, Financial Services Division,
may, in his discretion, require such
additional security or collateral as may
be necessary to secure the Program's
interest.
jj 255.11 Mlsceaaneous requirements.

 a! Insurance. All vessels and
facilities for which financing is
guaranteed shall be continuously
insured during the term of the Program
guarantee with such casualty, liability,
breach of warranty, keyman, title, and/
or other insurance in such form and
amounts as the Program deems
necessary. The Program shall'ordinarily
be the sole loss payee on all such
insurances. No such insurances may be
cancelled without 20 days prior written
notice to the Chief, Financial Services
Division. The Program's standard
endorsements regarding the insured's
breach of warranties, negligence,
omission, etc., as well as an admission
of seaworthiness or property soundness,
shall be a part of all such insurances.

 b! Bids and pmject costs. If
application for Program guarantee is
first made before a contract for the
vessel or facility to be financed is
executed, not less than three responsive
bids for the vessel or facility will
ordinarily be required. Ordinarily, the
lowest bid will be accepted, unless the.
Obligor and the Program agree that it is
advisable to accept a higher bid. If
application for a Program guarantee is
first made after a contract for the vessel
or facility has,been executed, the
Program may not guarantee a financing
in an amount higher than would fairly
and reasonably have resulted if
competitive bidding had occurred. All
applicants are encouraged to obtain at
least three competitive bids, and
applicants without such bids who first
apply after a contract has been executed
may be required by the Program to
establish, at their expense, independent
confirmation acceptable to the Program
that the contract cost is both fair and
reasonable. Approvals and
commitments for Program guarantees
will be based on the initial contract cost,
and contract cost overruns may or may

not, at the sole discretion of the.
P'rogram, be added to the amount of the
guaranteed financing.

 c! propertyinspection. The Prole'am
will require inspection and approval of . '
all vessels and. facilities before
providing a financing guarantee. For all
guarantees involving financings of more
than $500,000, the Program, where
appropriate, will require inspection and
approval by certified architects or
engineers  either marine or real property
architects or engineers!. For program
guarantees for financing of less than
$500,000, the required property
inspection and approval may, at the
Program's discretioni be made by any
competent authority acceptable to the
Program. The required property
inspection and approval should involve
assessment of at least the following:

�! Adequacy of workmanship;
�! Fitness and sufficiency for the

intended purpose;
�! Reasonableness of cost;
�! Compliance with basic contract

specifications regarding the property;
and

�! The identification and
recommended resolutjon of any
significant deficiencies.

Where financing for used vessels or
facilities is to be guaranteetl, the
inspection and approval assessment will
be adjusted to provide the normal
assurances associated with financing
the acquisition of used property.
Issuance of guarantees of financirigs
involving more than $5,000,000 may be
conditioned upon additional
requirements regarding the inspection
and approval of a vessel or facility.
Program guarantees of financings
involving more than $5,000,000 should
always be conditioned on
comprehensive on site inspection, by
certified architects and engineers, and
inspection of the vessel or facility to be
financed at appropriate times during
construction, reconstruction, or
reconditioning. The Program may
require American Bureau of Shipping
classification requirements for all
Program guarantees involving 'fishing
vessels costing more than $5,000,000,
and applicants are'urged presently to
consider voluntary use of the American
Bureau of Shipping classi flection
program for the construction of all
fishing vessels costing over $5,000,000.
All required property inspections and
approvals must be conducted by
competent and impartial authorities '
acceptable to the Program. Architects,
engineers, surveyors; or appraisers
employed by contractors constructing,
reconstructing, or reconditioning a
vessel or facility, or by parties selling
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used vessels or fadlities, are not
acceptable for meeting this requirement
The cost of inspectioa and ajipravaf
services in oonneatiois mph a vessel or
fadBty may be induded in the ache
cost of the vessel or fac0ity and, ~
guaranteed by the Program.

fd! hfeintenance reviews. AH vessels
and fadQties for which financing is
guaranteed under the Progrmn shall be
inspecteef at least ence every three
years by a competent and impartial
authosity acseytshhi to tbe Prsgsam. A
full inspec5oissepart, identifying
deficiencie's asd. recommending the
actioe imcessary far their correction,
will be provided to the Obligor and te
the Program. Faihire to provide this tri-
annual inspeclon, or correct
defldeactes hfostified by it, will

' constihite a delaak of the terms and
conditions af moitgages securing the
Program's guarantee and a cause. at the
Program's discretion, for. acceleration
and liquidation of the debt obligation.
Special property inspections may be
required whenever the Program deems it
necessary to preserve its collateral. AH
such inspectioas shaH be at the expense
of the Obligor. This requirement extend's
to afi suppfementary cofiateral for
Program guarantees.

 e! Termrr asd conditions of Program
guarantees. The Pirogram will, on a case-
by-case basis, specify in detail the
precise terms and conditions
prerequisite to the Program's wifimgness
to provide a guarantee. These terms and
conditions are at the Program's sole
discretion, and an applicant's failure to
comply with them will result in
nonqualification for a Program
guarantee.

 fj &+grum Obligees. The appficant
may choose the Qbhgee to fund the debt
to be guaranteed by the Program.
Obligees may be any financia
institution, public. agency, or other party.
The Program may, however, refuse to
guarantee finaucing unless it has
approved the terms and conditions of
the financing  induding particularly the
interest mte and other amortization
provisions! before the Obligor makes a
firm commitmeat to an Obligee. Failure
to first obtain the Program's approval
may result in the Program's refusal to
issue the guarantee despite the fact that
the Obligor may have created a binding
contract with an Obligee, abrogation of
which may result in loss to the Obligor.
The Program will assist those whose
applications for Program guarantees are
approved te gain access to the private
market for appropriate financing, but
only as a gratuitous service.
Arrangements between the Obligor and
the Obligee are a'matter of private

contract between those twa parties, and
the Program will not in any way be
responsible tu either for
nanperformance by the other.

 g! Closing � �! Contracts. Alf debt
obligations and assodated contractual
arrangments which comprise the
financing will be documented by
standard Program farms, which may not
be altered or amended in any way by
insertion, deletion, or variation without
prior Program approval'  which will be
sparingly grantedl.

�! Closing schedules. The Program
wiI attempt to meet fhe closing
schedules  where reasonable! of
Obligors and Obligees. The Program,
however, accepts no responsibiflty for
adverse interest-rate fiuctuetions, loss of
commitments, or other consequences of
non-compliance with Obligors' or
Obligees' dosing schedhles Obligors
and Obligees should mark closely with
the Program to assure reasonable
closing schedules, since internal
workload an@ personnel considerations
sometimes affect tha Program's ability to
meet atherwisa desirable schedules.

�! Ciosi~ vessel finansings. The
Program will attempt to cfose
guarantees on finandngs invckving
fishing vessels with minimal services
frosa private attorneys and/or other
private contractors.

�! Closing shoreside faeiifities
financings. Closings far guarantees ef
financing. for fisheries shoreside
facilities will require substantial
services from private attorneys and/or
other sontractors at the expense of the
Obligor. The choice of such private
contractors for any portion of the dosing
process is subject to Program approval.
Services required to be provided' by
private contractors may include: title.
searches; preparation of legal
documents; actual closing, escrow, and
disbursement services; and the
provision of a legal opinion from
acceptable counsel regarding the
validity and binding effest of
transactions, compliance with
procedures specified by the Program,
and other assurances.

�! paying agents. The Chief, Financial
Services Dsvision, in his discretion, may
require the use of a paying agent or
trusise. Where paying agents are used,
Obligors m Obligees will be responsible
for their cost.

$ 255.12 Fees.
 a! Filing and canimi trnent fees. The

Program's Sling and commitment fee
shaH be 5 of 1 percent of th'e first
$2.000,000 principal amount  or portion
thereof! of the Program gnarantee for
which application is made and Y4 of 1
percent of afi principal amount over

$2,000000. The fee shaH be due at the
time an applicatian is submitted, and no
app!ice@on for guarantee shah be
accepted mr ass the fuE 65ng and
commitment fee accompanies it, The '
filing fee shall be 75 percent of the filing
and commitment fee, and once an
application for a guarantee is accepted,
no portion of the fBing fee shall be
returned for any reason. The
commitment fee shafi be the remaining
25 percent of the filhgg and commitment
fee, and shalLbe returnable only if a
refund is requested before the Program
issues-an Approval in Prindple letter or
if the application is declined.

 b! Guarantee fee. The Agency
guarantee fee shall-be:

 Ip Pbt guarmstses on finandngs not
involving underatilized fisheries rhhs, 4
of 1 percent of the average sepsis'
principal balmice of the debs obhgation
for whish the guasantee is outstanding
during each year of the life of the
guarantee and

�! For guaraetees on flnancings
involving underatilized fisheries risks, 1
percent of the average unpaid principal
balance of the debt obligation for which
the guarantee is outstanding during each
year at the life of the guarantee.
The guarantee fee shall be due in
advance based upon the finandng's
amortization schedule. The first annual
guarantee fee shaH be due at dosing of
the guarantee'. Each subsequent annual
guarantee fee shall be due on the
anniversary date of the closing of the
guarantee. No refund ef guarantee fees
shall be made regardless of the status of
the financing or the guarantee during the
year te which the guarantee fee relates.

 c! ytefinancing/assumption fee. The
Program's reflnaacing/assumption fee
shall be I of 1 percent of the prindpal
amount af the debt obligation to be
refinanced or assumed, and is due upon
application for a gaasantee for the
reflnancing/assumption. The
refinancing/assumption fee is non-
returnable regardless of the subsequent
disposition of an application. The Chief,
Financial Services Division, may,
hawever, �! waive the refinancing/
assumption fee where the reflnancing/
assumption is prhnarily to protect the
Program's interest or �! charge an
actual cost fee, not to exceed $1,000,
where the refinandng/assumption does
not substitute a wholly different obligor
for the initial obligor.

fd! Where payable. Fees shall be paid
by check mailed to: U.S. Department of
Commerce, National Oceanic and
Atmospheric Adnunistration, NBOC 1,
Room 122, 11420 Rockvifie Fike.
Rockvifie, Maryland 20552. Checks shall
ba made payable to: 'NMFS/FSFF'.
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$ 255.13 Demands and payment.
All demands by Obligees, whose debt

has been guaranteed under the
provisions of this Program, for payment
of all or any portion of a guaranteed
obligation in default shall be made in
writing to the Chief, Financial Services
Division, F/UD6, 3300 Whitehaven St.,
NW., Washington, D,C. 20236, by
certified mail, return receipt requested,
In the event the Program does not
acknowledge timely receipt of a demand
alleged to have been timely made, the
demander must possess evidence of the
demand's timely delivery to the
Program. Payment of demands shall be
made within 30 days after receipt of a
timely demand by the Chief, Financial
Services Division. Demands may be
made by Obligeea' duly authorized
agents or trustees.

$ 255.14 Default/llquldatlon of coNataral.

 a! Default. In the event of default by
an Obligor which results in the payment
by the Program to an Obligee of the
guaranteed debt, the Program shall

ordinarily foreclose on its collateral and
institute personal collection proceedings
against the Obligor and the.guaraptors
of the financing. At the Program's sole
discretion, other remedies which are
deemed most appropriate to protect the
Program's interest may be pursued.

 b! Liquidation of collaterol. If the
Program is the highest bidder at a
foreclosure sale of collateral, the
Program  as the new owner of the
collateral! may, in its sole discretion,
subsequently complete, recondition,
reconstruct, renovate, repair, maintain,
operate, charter, lease, or sell such

. collateral. In the event there is a willing
buyer for such collateral at an amount at
least equal, or almost equal, to the
amount owed the Program, the Program
may convey title to such collateral, upon
proper payment, without competitive
bidding or other contracting procedures.
If threre is not a willing buyer for such
collateral at an amount equal, or almost
equal, to the amount owed the Program,
the collateral will ordinarily be disposed
of by competitive bidding � unless the

Program decides that it can best recover
without competitive bidding. Any
deficiency resulting from the Program's
purchase of collateral at a foreclosure
sale shall not be offset by receipts from
a subsequent sale of such collateral in
the event the Program purchases the
collateral and sells it for an amount
greater than that owed the Program; the
original Obligors and guarantors of the
guaranteed financing remain liable for
such deficiency.

$ 255.15 Protfram IuldaNnes.
The Chief, Financial Services .

Division, will issue Program guidelines
from time to time, as the need arises, to
govern national Program policy and '
administrative issues which are not
addressed by these rules.

g 255.15 ApplleabNtty of rules.
These rules will be applicable to all

Program applications first accepted after
the rules' effective date.
JPR Doc. 82-949M reef 10-I2H@ $45 amJ
alLUNO coos 0010-~
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DC3MMEAC'E
WASHINGTON, O.C. 20230

Contact: Brian Gorman
�02! 634-7 281

NOAA Makes S9.7 Million in
Low-interest Loans Available
to Fishermen

According to NOAA officials, eligible mortgages-~must be on
vessels of at least five net tons and must have be used to finance
the building, rebuilding or reconditioning of those vessels.

A total of S3.9 million is earmark d for fishermen whose
vessels are financed under the federal Fisheries Obligation Guar-
antee Program. These fishermen may apply at any time, but are
urged to do so by the end of July.

The remaining $5.8 million is reserved for fishermen whose
vessels are not financed under the federal program. These fish-
ermen may apply only during the open season, from June 15 to
July 29.

Loan applications will be considered in the order of their
receipt. Because the loan funds are limited and are expected to
be exhausted quickly, those applying soonest have the best chance
of receiving a loan. Application standards are very specific in
order to limit applicants to a number consistent with the funds
available.

No one should apply without first contacting the Financial
Services Branch of the nearest National Marine Fisheries Service
regional office for details on eligibility criteria and.informa-
tion on how to apply.

 more!

FOR IMMEDIATE RELEASE

Nine million, seven hundred thousand dollars in emergency
low-interest loans have been made available from the government's

Fisheries Loan Fund to help fishermen avoid default on fishing

vessel mortgages, the National Oceanic and Atmospheric Administra-

tion announced today.



K.o an s Add 1

Residents of New England and the Mid-Atlantic and Great fakes
states should call �l7! 281-3600 or write the National Marine
Fisheries Service, 14 Elm Street, Federal Building, Gloucester,
Mass. 01930.

Residents of the Gulf and South Atlantic states and the
Caribbean should call  813! 893-3148 or write to the National
Marine Fisheries Service, 9450 Koger Blvd ., St. Petersburg, .Fla.
337 02.

Residents of California and the Pacif ic Islands should call
�13! 548-2478 or write to the National Marine Fisheries Service,
300 South Ferry St., Terminal Island, Calif. 90731.

Residents of Washington, Oregon, and Alaska should call �06!
527-6122 or write to the National Marine Fisheries Service; 7600
Sand Point Way, NE; Bin C15700; Seattle, Wash. 98115.

5/27/83
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FISHING VESSEL DOCUMENTATION

THE REVISED STRUCTURE

I. The A encies Concerned

A. U.S. Coast Guard

1. Headquarters:

Commandant  G-MVD-1!
U.S. Coast Guard

Washington, D.C. 20593
�02! 426-1492

2. First Coast Guard District:

U.S. Coast Guard
Marine Documentation Office
447 Commercial Street
Boston, MA 02109
�17! 523-0248

B. U.S. Customs Service

The Relevant Statutes

A. The Vessel Documentation Act of 1980.
P.L. 96-594. codified at46 U.8.C. SI65a-65w

l. Implementing Regulations codified at
46 C.F.R.. Part 67. June 24. 1982

2. Proposed Regulations � 48 F.R. 20249
 May 5, 1983!

B. The Merchant Marine [Ship Mortgage] Act of 1920.
41 Stat. 1000, as amended, codified at 46 U.S.C.
$911 et ~se

C. Customs Statutes

III. Definitions

A. Coastwise Trade

B. Fisheries

C. Registry

D. Pleasure



Initial Documentation � Appendix B to 46 C.F.R.
Part 67

Subsequent Documentation Transactions
Appendix C to 46 C.P.R. Part 67

Marking of Vessel  CG-1322!

Declaration of Citizenship  MA 899!

C.

D.

Vessel Construction Re uirementsV.

U.S, built vesselA.

l. New Vessel

2. Old Vessel

Foreign built vessel

U.S. built vessel not previously documentedC.

Special circumstances � Appendix A to 46 C.F.R.
Fart 67

D.

Owner Citizenshi Re uirementsVI.

Vessel engaged in Coastwise Trade

Vessel engaged in the fisheries

Entities involved

A.

B.

C.

Individual

Corporation

Partnership

Joint Venture

2.

3.

4.

5. Other

IV. The Sim lified t Procedure for Documentation



A. Recording Requirements

l. Certificate of Documentation to have
been issued

2. Preferred Ship Mortgage
3. Affidavit of Good Faith

4. Declaration of Citizenship of Mortgagee
B. Substantive Changes

C. Pitfalls

VIII. Enforcement Provisions

ViolationsA.

Fraudulent Application

Fraudulent use of certificate

Operation in unauthorized trade

Use of vessel for other than pleasure

2.

3.

Any other violations of the Act or
Regulations

B. Penalties

l. Forfeiture of Vessel

2. 4500.00 per day

C. Other effects

1. Breach of insurance policy warranties
S ecific Remainin Issues

Citizenship Status of Partnerships
Construction of Vessel

l. 50t Rule

2. Major component

3. Current rule making

A.

B ~

VII. Im act of Vessel Documentation Act an Shi Mort a es



Text of Vessel Documentation Act of l980

Appendices to 46 C.F.R. Part 67

CD Sample forms

A.

EXHIBITS



PUBLIC LA% 96-594 [ILR. 11961; December 24, 1980

VESSEL DOCUMENTATION ACT

For Legicla!itc Htctory pf Act, scc Panrphlcl Xo. 12B
An Ast to revise and |mprove the laws rolatlny to the documentation of vaaae> ~,

and for other purposes.

Be i t enacted by the Senate and House of Representatives of the
Uni ted States of Arneruu in Congress assembled,

TITLE I
SEC 101. SHORT TITLI'

This title may be cited as the "Vessel Documentation Act".
SEC, �2. DEFINITIONS.

As used ln this title��! "documented vessel" means a vessel for which a certificate
of documentation has been issued under this title;".  sr! fisheries" includes the planting, cultivation, catching,
taking, or harvesting of fish, sheUfish, marine animals, pearls,
shells, or marine vegetation at any place within the tnhery
conservation xone established by section 101 of the Fishery
Conservation and Management Act of 1976 �6 U.S.C. 1811!; and

�! "Secretary" means the Secretary of the department in
which the Coast Guard is operating,

SEC. ! 03. PORTS OF DOCUXENTAT!ON,
The Secretary shaQ designate ports of documentation in the United

States where vessels may be documented and instruments affecting
title to, or interest in, documented vessels Inay be recorded. TheSecretary shall specify the g aphic area to be served by eachdesignated port, and he may ' ntinue, relocate, or designate
additional ports of documentation.
SEC, �4. VESSELS EL!GABLE FOR DOCUMENTATION.

Any vessel of at least five net tons that is not ref~red under the
laws of a foreign country is eligible for documentation if it is owned
by� �! an individual who is a citizen of the United States;'�! a partnership or association ~hose members are all citizens

of the United States;�! a corporation created under the laws of the United States,or any State, territory, or pcss!esion thereof, or of the District of
Columbia, or the Commonwealth of Puerto Rico; whose president
or other chief executive ofI!cer and chairman of its board of
directors are citizens of the United States and no more of its
directors are noncitizens than a minority of the number neces-
sary to constitute a quorum;

�! the United States Government; or�! the government of any State, territory, or possession of the
United States, the District of Columbia, or the Commonwealth of
Puerto Rico.

94 STAT. 345312 V.6.Cony rssos ~
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SEC, l05, HOME PORTS.
 a! With the approval of the Secretary and subject to such regula-

tions as he may prescribe, the port of documentation selected by an
owner for the documentation of his vessel shall be the vessel's home
port. b! Once a vessel's home port has been fixed as provided in
subsection  a!, it may not be changed without the approval of the
Secretary, subject to such regulations as he may prescribe.
SEC. 106. NAME OF VESSEL.

 a! At the time of application for initial documentation of a vessel,
the owner shall provide a name for the vessel. Subject to the approval
of the Secretary and u'pon the issuance of a certificate of documenta-,'.
tion, that name shall become the vessel's name of record. I

 b! Once a vessel's name of record has been fixed as provided in
subsection  a!, it shaB not be changed without the approval of the
Secretary, subject to such regulations as he may prescribe. c! The Secreta' may presciibe a reasonable fee for changing a i
documented vessel s name of record. C

SEC. 107. CERTIFICATE OF DOCUMENTATTON: APPLICATION; ISSUANCE;
FORhfi EXHIBITION.

 a! Upon application by the owner of any vessel eligible for
documentation, the Secretary shall issue a certificate of docuznenta-
tion of a type specified in section 110, 111, 112, 113, or 114 of this title.

 b! The Secretary may prescribe the form of, the manner of filing,
and the information to be contained in, applications for certificates of
documentation.

 c! Each certificate of documentation shall�
�! contain the name, the home port, and a description of the

vessel for which it is issued;
�! identify its owner; and- '�! be in the form and contain any additional information I

prescribed by the Secretary.
 d! The Secretary shall, by regulation, prescribe procedures to '

- insure the integrity of, and the accuracy of information contained in,
certificates of documentation issued under this title.

 e! The owner and the master of each documented vessel shall make
the vessel's certificate of documentation available for examination as
the law may require or as the Secretary may prescribe.
SEC. 100. NUMBERS; SIGNAL LETTERS; IDENTIFICATION MARI'IYGS.

 a! The Secretary shall maintain a numbering system for the
' identification of documented vessels and shaB assign a number to
each documented v'essel.

 b! The Secretary may maintain a spam of signal letters for
documented vessels. c! The owner of each documented vessel shall affix to the vessel
and maintain in the manner prescribed by the Secretary the number

- assigned under subsection  a! and any other identification markings
the Secretary may prescribe.
SEC. 109. PURPOSE OF DOCUhCEÃTATIOK

A certilicate of documentation issued under this title is-
�! conclusive evidence of nationality for international pur-

poses, but not in any prcceeding conducted under the laws of the
United States;

94 STAT. 3454



pe~

I!e* 24 VESSEL DOCUMENT< TATION ACT P.L 9L-594

�! except in the case of a pleisure vessel license, conclusive
evidence of qualification to be employed in a specified trade; and

�! not conclusive evidence of ownership in any proceeding in
which ownership is in issue.

SEC 1 l0, .CERTIFICATE OF DOCUÃEhTATION; REGISTRY
 a! A registry may be issued for any vessel that is eligible for

documentation. b! A vessel for which a registry is issued msy be employed inforeign trade or trade with Guam, American Samoa, %ake, Midway,
or Kin gman Reef. c! Upon application of the owner of any vessel that qualifies for a
coast~ license under section 111 of this title, a Great Lakes license
under section 112 of this title, or a fishery license under section 113 of
this title, the Secretary may issue a registry appropriately endorsed
authorizing the vessel to be employed in the coastwise trade, the
Great Lakes trade, or the fisheries, as the case may be. d! Except as provided in sections ill, 112, and 118 of this title, a
foreign built vessel registered pursuant to this section may notengage in the coastwise trade, the Great Lakes trade, or the fisheries.
SEC, ill. CERTIF!CATE OF DOt UMENTATION: COASTWISE LICENSE,
 a! A co~rise license or, as provided in section 110 c! of this title,

an appropriately endorsed registry, may be issued for any vessel
that�

�! is eligible for documentation;�! was built in the United States  or in the case of a vessel not
built in the United States, has beep captured in war by citizens of
the Un.ited States and la~fully condemned as prize, has beenadjudged to be forfeited for a breach of the laws of the United
States, or has qualified for documentation under section 4136 of
the Revised Statutes of the United States, as amended �6 U.S.C.
14!!; and�! otherwise qualifies under laws of the 'united States to be
employed in the coastwise trade. b! Only a vessel for which a coastwise hcense or an appropriately

endorsed registry is issued may, subject to the laws of the united
States regulating those trades, be employed in�

�! the coastwise trade; and
�! the fisheries.

SEC lit. CERTIFICATE OF DOCUMENTATION: GREAT LAKES'LICENSE.
 a! A Great Lakes license, or, as provided in section 110 c! of this

title, an appropriately endorsed registry, may be issued for any vessel
that�

�! is eligible for documentation;�! was built in the United States  or in the case o'f a vessel not
built in'the United States, has been captured in war by citizens of
the United States and lawfuDy condeinned as prize, has been
adjudged to be forfeited for a breach of the laws of the United
States, or has qualified for documentation under section 4136 of
'the Revised Statutes of the United States, as amended �6 U.S,C.
14!!; and�! otherwise qualifies under the laws of the United States to be
employed in the coastwise trade. b! Only s vessel for which a Great Lakes license or an appropri-

ately endorsed registry is. issued may, on the Great Lakes and their
'94 STAT. S4SS
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tributary and connecting waters aad subject to the laws of the United
States regulating those trades, be employed in�

�! the coastwise trade;
�! trade with Canada; and
�! the fisheries.

SEC. I]$. CERTIFICATE OF DOCUMENTATION: FISHERY LICENSE,'
 a! A fishery license, or, as provided in section 110 c! of this title, an

appropriately endorsed registry, may be issued for any vessel that�
�! is eligible for documentation;
�! was built in the United States  or in the case of a vessel not

built in the United States, has been captured in war by citizens of
the United States and lawfu11y condemned as prize, has been
adjudged to be forfeited for a breach of the laws of the United
States, or has qualified for documentation under section 4136 of
the Revised Statutes of the United States, as amended �6 U.S.C,
14!!; aad

�! otherwise qualifies under the laws of the United States to be
employed in the fisheries.

 b! Subject to the laws of the United States regulating the fisheries,
only a vessel for which a fishery license or an appropriately endorsed
registry is issued may be employed ia that trade.
SEC. 1I4. CERTIFICATE OF DOCUMEhTATIONi PLEAS'LrRE VESSEL

LICENSE,

 a! A pleasure vessel license may be issued for any vessel that�
�! is eligible for documentation, and
�! is te be used exclusive! y for pleasure.

 b! A licensed pleasure vessel may proceed from or to any port of
the United States and to any foreign port without entering or
clearing with the United States Customs Service.

 c! Notwithstanding any other law, the Secretary may prescribe
reasonable fees for issuing, renewing, or replacing a pleasure vessel
license, or for providing any other service in conaectien with a
pleasure vessel 1icense. The fees shall be based on the costs of the
service provided.

SEC. 115. VESSEL LIMITED TO TRADE COVERED BY CERTIFICATE OF
DOCITMENTATION; EXEMPTIONS; PENALTY.

 a! A vessel may net be employed in any trade other than a trade
covered by the certificate of documentation issued for that vessel. A
documented pleasure vessel may aot be used for purposes other than
pleasure, However, any certificate of docuraeatation may, under
regulations prescribed by the Secretly, be exchanged for aay other
type of certificate of documentation, or appropriately endorsed for
any trade, for v hich the vessel qualifies.

 b! A non+elf-propelled vessel which is qualified to be employed in
the coastwise trade may, without being documented, be employed in
that trade within a harbor or on the rivers or inland lalres of the
United States, or on the internal waters or cana1s of any State.

 c! %'henever a vessel is employed in a trade that is aot covered by
the certificate of documentation issued. for that vessel or a docu-
mented pleasure vessel is used ether than for pleasure, the vessel,
together with its equipment, is liable to seizure by and forfeiture to
the United States.
,  d! A documented vessel may not be placed under the command of a

jensen other than a citizen of the United States.
a4 STAV. 34Se
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SEC, IIS. FALSIFICATION IÃ DOCUMEhTATION: FRAUDULENT USE OF'

DOCUMEhT; PENALTY.

 a! ~enever the owner of a vessel knowingly falsiTies or conceals a
. 'inaterial fact, or makes a false statement or representation in
,-'connection with the documentation af his vessel under this title, in

addition to any other penalty provided by law, that vessel, together
< ith its equipment, is liable to seizure by and forfeiture to the United
States-

 b! %whenever a certificate of documentation is knowingly and
-.fraudulently used for any vessel, that vessel, together with its
equipment, is liable to seizure by and forfeiture to the United States.
:PSEC, 117. CERTIFICATE OP DOCUMENTATION; TERMINATION OF

VALII1ITY.

 s! A certificate of documentation is invalid if the vessel for which it
" is issued�

�! no longer meets the requirements of this Act and the
regulations prescribed thereunder pertaining to that certificate
of documentation, or

�! is placed under the command of a person who is not a citizen
of the United States.

 b! Except as provided by subsection  o! of section SG of the Act of
june 5, 192G, as amended �6 US.C. &61 a!!, an invalid certificate of
documentation shall be surrendered in accordance with regulations
prescribed by the Secretary,

' SEC I18. VESSELS PROCURED OUTS1DE THE UNITED STATES-
 a! The Secretary and the Secretary of State, acting jointly, may

provide for the issuance of an appropriate document for any vessel
procured outside the United States that meets the ownership require-
ments of section l04 ofthis title.-

 b! Subject to any limitations the Secretary may prescribe, a vessel
for which an appropriate document is issued under this section may
proceed to the United States and engage en route in the foreign trade
or trade with Guam, American Samoa, lVake, Midway, or Kingman
Reef. Upon the vessel's arrival in the United States the document
shall be surrendered in accordance with regulations prescribed by the
Secretary.

 c} A vessel for which a document is issued under this section is
subject to the jurisdiction and laws of the United States. However, the
Secretary may suspend for a period not to exceed six months the
application of any vessel inspection law adnunistered by him, or any
regulation issued thereunder, if he considers the suspension to be in
the public interest.
SEC Ils. RECORDING oP UNITED Pf ATES SUILT VESSELS.

The Secretary maj provide for the recording and certifying of any
information pertaining to vessels built in the United States that he
considers to be in the public interest
SEC 120, REGISTRATION OF FUNNEL MARKS AND IIOUSE FLAGS.

The Secretary shall provide for the registration of funnel marks
and house flags by owners of vessels.
SEC. IZL LIST OF DOCUMENTED VESSELS.

The Secretary shall publish periodically a list of all documented
vessels together with any information pertaining to them that he
considers pertinent or useful.

94 SEAT. 3457
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SEC 122. REPORTS.
To insure compliance with this title and the laws governing the

ualifications of vessels to engage in the coastwise trade anti the
sheries, the Secretary may require owners and masters of docu.

mented vessels to submit reports in any reasonable form and manner
he may prescribe.
SEC. 123. VIOLATlONS; PENALTY.

 a! Any person who is found by the Secretary, after notice and an
opportunity for a hearing, to have violated this title or a regulation
issued hereunder shall be liable to the United States for a civil
penalty, not to exceed $500 for each violation. Each day of a
continuing violation shall constitute a separate violation, The
amount of the penalty shall be assessed by the Secretary, ol his '
designee, by written notiw. 1n determining the amount of the
penalty, the Secretary shall take into account the nature, circum-
stances, extent, and gravity of the prohibited acts committed and,
with respect to the violator, the degree of culpability, any history of
prior offenses, abiTity to pay, and such other matters as Justice may

lre.! The Secretary may compromise, modify, or remit, with or
without conditions, any civil penalty under this section.

 c! 7f any person faBs to psy an assessment of a civil penalty after it '
has become final, the Secretary may refer the matter to the Attorney '
General for collection in any appropriate district court of the United
States.

SEC 124. DELEGATlONS AND REGULAT1ONS.

The Secretary may��! delegate, and authorize successive redelegations of, any of
the duties or powers conferred on him by this title; and

�! prescribe regulations to carry out this title.
SEC. 125 RELATED TERMS IN OTHER LAWL

With respect to the documentation af a vessel whenever used in
any law, regulation, document ruling. or other official act-

�! "certificate of re4~r", "registry", and "register" mean s
as provided for in section 110 of this title;

�! " 'cense", "enrollment and license", "license for the coast
wise  or coasting! trade", and "enrollment and license for the,-
eoasrwise  or ccsur4ng! trade" mean a coasts~ license as pro
vided for m section 111 of this title;

�! "enrollment and license to engage in the foreign and I
coastwise  or coasting! trade on the northern, northeastern, and
northwestern frontiers, otherwise than by sea" means a Great
Lakes license as provided for in section 112 of this title;

�! "license for the fisheries" and enrollment and license for
the fisheries" mean a Gshery license as provided for in section
113 of this title; and�! "yacht" means a pleasure vessel whether or not
documented.

e4 STAr. 3458
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SEQ. ir6. ANE>DMEhTS TO OTHER LA%S.
 a! Section 4131 of the Revised Statutes of the United States, as

amended �6 U.S.C. 221!, is further amended to read as fol'iowa; "Only
s citizen of the United States may serve as master, c!iief engineer, or
officer in charge of a deck watch or engineering «atch on any vessel
documented under the laws of the United States. However, if a
documented vessel is deprived, of the services of any officer, other
than the master, while on a foreign voyage and a vacancy is thereby
crested, until the vessel's first return to a United States port «here a
United States citizen replacement can be obtained, a person who is
not a citizen of the United States may serve in-

"�! the vacancy; or
"�! any vacancy resulting from the promotion of another to fill

the original vacancy.".
 b! Section 4311 of the Revised Statutes of the United States, as

amended �6 U.S.C. 251!, is further amended by striking the first and
third sentences of subsection  a!.

 c! Section 4320 of the Revised Statutes oF the United States, is
amended �6 U.S.C. 262!, is further amended by�

�! striking the word licensed" in the first sentence and
inserting in lieu thereof the word "documented"; and

�! striking the last sentence.
 d! Section 4877 of the Revised Statutes of the United States, as

amended �6 U.S.C. 325!, is further amended by striking the second
sentence.

 e! Section 7 of the Act of June 19, 1886, as amended �6 US,C. 319!,
is further amended by�

�! striking the first sentence and inserting in lieu thereof the
following;

'%whenever a vessel, entitled to be documented and not so docu-
mented, is employed in a trade for which certificates of documenta-
tion are issued under the vessel documentation laws, other than a
trade covered by a registry, the vessel is liable to a civil penalty of
$500 for each port at which it arrives without the proper certificate of
documentation, and if it has on board any merchandise of foreign
growth or manufacture  sea stores excepted!, or any taxable domestic
spirits, wines, or other alcoholic liquors, on which the duties or taxes
have not been paid or secured to be paid, the vessel, together with its
equipment and cargo, is bable to seizure and forfeiture."; and

�! striking the last sentence,
SEC. l27. REPEALS.

The following laws are repealed, except with respect to rights and
duties that matured, penalties that were incurred, and proceedings
that were begun before the eR'ective date of this title:

S4 STAT. 3459
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sSst utes secs en Rs isa su!u>ss sense

Samian Voi. Fees
1

1874
Apr. 17

1877
Feb. 27

18 $0

19 25l........ 1 only the part
amending 1LS. 4315,
4318, and 4319!.

44

53 !
119

81
I

'765

21

.... 21121
221 . 4.

421. --.... 6.

250.............. �...,.. l. �...

624,625 '

491, 492

SS&, 399

1032 i

245, -... - �.......... 28

67 -- .. 12

1155.............. -...-.-.... 1,2 ....".. '..�... 82

1457..... 9

12

70
189
562...... s !only the part

amending 1LS. 4132l
1915

Mar. 4
ra' 38 	9$

88 1218

172.
IS4

S4 STAT. 3450

4182
4137
41S8
4139
4141
4142
4143
4144
4146
4147
~ 150
4I55
4156
4157
4158
4159
il60
4161
4162
4163
4164
4166
4167

1879
June 30

l884
June 26
July 5

1886
June 19

1891
Feb. 21

l895
Jan, 16

1897
Jan. 20

1902
June A

1905
star. 3

1906
Apr. 24

1908
Ray 28

1912
Feb. 29
July 9
Aug. 24

4168
4169
4170
4171
4174
4176
4177
41TS
4179
4180
4182
4183
4187
4189
4190
4191
4214
4215
421'7
4312
4313
4314
4315

4318
4319
4321
4322

- 4323
4S24
4325
4326
4327
4828
4329

. 4330
4S33

' 4335
4337
4338
4839
4372
4384
4385
4495
4498
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1920
Feb, 19

1926
feb. 16

1935
Aug. 5

1936
gay 20

1938
May 24

1939
May 31

Do.......- ...-
June 2

1957
Aug. 30

1961
Aug. 17

1965
Sept, 29

1, 2, 3 41 436, 437

438..........,........ 8�.

434.. 49 1367

'794
795
796

159.
160.,
168

51771Pub!ie Law 85-237..... l.

392Pubiic Law ~157.

79Public Lew 85-219 ...10.

Sac. 201. SHoR7' Trrzx.� This Act msy be cited as the Tonnage
Measurement Simplification Act".

Sec. 202. MxAsvaxMENT.� Section 4148 of the Revised Statutes of
the United States, as amended �6 US.C. 71! is further amended to
read as follows:

"SEc, 4148.  a! Before a vessel is documented or recorded under the
laws of the United States, or where the application of a law of the
United States to a vessel is determined by its tonnage, the vessel shall
be measured by the Secretary of the department in which the Coast
Guard is operating. The Secretary may, by regulation, provide for the
temporary documentation of a vessel prior to the measurement
quired by this section.

' b! A vessel required to be measured under subsection  a! of this
section, other than a vessel used exclusively for pleasure, shall be
measured as prescribed in sections 4151 and 4153 of the Revised
Statutes of the United States, as amended, and to the extent applic-
able, as prescribed in Public Law 89-219, September 29, 1965 �9
Stat. 891; 46 U9.C. 83-83k! if�

"�! it engages or intends to engage in an international voyage
by sea; or

"�! it is at least twenty-four meters in length and is self-
propelled.

" c! A vessel not required to be measured under subsection  b! of
this section may be so measured if requested by its owner. A vessel
not measured under subsection  b! shall be assigned gross and net
tonnages bp the Secretary which are functions of its length, breadth,
depth, and other dimensions, including appropriate coeificients. The
Secretary shall prescribe the manner in which dimensions are

94 STAT. 3461
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1  '

measured and v;hich coefficients are appropriate. The resulting gross
tonnages, taken as a group,' shall reasonably reflect the relative
internal volumes of the vessels measured, and the resulting net
tonnages shall be in approximately the same ratios to corre ponding
gross tonnages as are the net and gross tonnages of comparable
vessels measured under subsection  b! of this section. In accordance
with regulations issued under this subsection, the Secretary may
determine the gross and net tonnages of a vessel which is representa-
tive of a designated class, model, or type and may assign those gross
and net tonnages to other vessels of the same class, model, or tp~.

" d! A vessel shall be remeasured if�"�! the vessel is altered or the use of its space is changed so
that its gross or net tonnage is affected;"�! having been measured under subsection  c! of this section,
the vessel becomes, by use or alteration, subject to subsection  b!
of this section; or"�! having been measured under subsection  b! of this section
and not required to be so measured, the owner requests that the
vessel be measured under subsection  c! of this section.

Except as provided in this subsection, a vessel that has been meas
ured is not required to be remeasured to obtain another document.

" e! The Secretary shall make such regulations as may be necessary
to out the provisions of sections 4148, 4149, 4150, 4151, and 4153
.of the vised Statutes, as amended �6 U.S.C. 71, '72, 74, '75, 77!.".

SEc. 203. ArpLicwvroN,� A vessel measured rior to the effective
date of this title under sections 4151 and 4153 of the Reined Statutes
of the United States, as amended, is considered as havi been
measured under section 4148 b! of the Revised Statutes of the United
States, as amended by this Act.SEc. 204. Errn~vz Dira.� The provisions of this title shaH take
effect on the first day of the twelfth month following the month in
which emu~i.

vmz m

Szc. 301. The penultimate sentence of section 5 b! of the Act of May
27, 1936 �9 U.S.C. 369 b!!, as amended, is amended by striking
"November 1, 1983," and substituting "November 1, 1988,".

SEc. 302. There is authorized to be appropriated to the Secretary of'Transportation $500,000 for fisca year 1981 to conduct a study of the
feasibility of constructing a new two track railroad drawbridge across
Coos Bay, Oregon, which would replace the existing Southern Pacific
Railroad drawbridge located at mile 9.0 and would have a clear
navigational opening of 400 feet or such lesser clearance as the
Secretary may determine to be reasonable. Such study shaH include
an analysis of any modifications to the Coos Bay City Airport
that would be required to permit construction of a new railroad
drawbridge.SEc. 303. Notwithstanding the provisions of title V, Merchant
Marine Act of 1936 and section 11, Merchant Ship Sales Act of 1946,
the Secretary of Commerce is hereby authorized to transfer, without
reimbursement, the title and ownership of V4-M-Al ocean tug
Scotch Cap to the Superior-Douglas County Museum in Superior,
Wisconsin, for use as a maritime museum. The vessel shall be
delivered to the museum at the place where the vessel is located on
the effective date of this Act, in its present condition, without cost to
the United States. While the vessel is ow~ed by the Superior-Douglas
County Museum it shall be used solely as a maritime museum, and
such vessel shall not be used for operation or transportation purposes

94 STAT. 3462
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of any nature whatsoever. In the event that the United States should
have need for the vessel, the Superior-Douglas County Museum, on
request of the Secreta' of Commerce shall make the vessel available
to the United States w>thout cost. In the event the Superior-Douglas
County Museum no longer requires the vessel for the purposes of this
Act, such vessel shall be conveyed back to the United States in as
good condition as when received, except for ordinary wear and tear,
to be delivered by the Superior-Douglas County Museum to the point
of original delivery without any cost to the United States.

94 STAT. 3463
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5. Cops ol Ian rsyiscstran
8, levrdenae Ol remOvai lrOrn tararyn rapattlr!
7. Tas evstence tram test registraaon
8  Gruzensfvp derdarason!
9 [Recording Ise!
1. Appiastan loire  CG-'l258! .

Samos
Sectan
Sectan
Sectan
Sa enon

Seeucn

Secaon

67.1 I-S.
67,1 5-7,
67/i3 11 a!.
673}5-7 b}�!.
67.05-3.
57.0r~r b!�!; Subpan 67.07.
6729-11,
67rs3-13.
6721-1.Non.srmplded  ie

CFR 67 05-7 b!�!
2 Tonnage evrdence
3 Msn g~naa
i. Buisl ervdenra
5 Fee

I 5 evidence of lantolele Crraa Ol SOS.,
: 7, Cuban evidenCe tram Seen Orurung entitle.a CrWn
I 8  Cndenana OSCSSraran!.
' 8 [Reccvdrng Ise!

Section 67.11-3.
Sec .on 67.1 5-7.
S I~ 67.09-;. 7.
Secbon 67.i3-11 a}.
Sectan 67.05-7 b!�!; Subpan 67.07.
Seclan 67.05-7 b}�!.
Secbon 6729 It.
Seclion 67 SS-IS.

NOTE. BraasvlS acSCStSS raquuemenl nal naaeatanir appraabie IC al' Canaaducna. Applaalard tor rnrdbp  ~ 5CenaaS da nal redmra Ouplaata Subrruaaans

Appendix C TIS 46 CFR Part 61

REOUIREMEKTS FOR SUBSEQUENT DOCUlv EI TATION TRANSACTIONS UNDER 46 CFR SUBPART 6725,

Transscson and reason

ovnsmbip cnsrae �[ 57,23-3 a! t!; 6725-7!- -"-- � � �--

C'urnpe in general psnnera  9[ 6723-3 S!�!. 6725-7-.� - -�...�.-

TOnnape Or d nrptsan arrange  fj 6723-3 a} i}, 6725-7}

Cbsngs a vasss' rescfcsons � 6723-3;s} e!; 5725-7!

1. Appscalan 'lorm  CG-1258!
2. Tonnage evrderee
3. Mar@me avsjsnas
i. Buud evidence
l. Appscalion form  CG-1258! .
2. Tonnspe ercdenca
a. Mamusg emtsnca
i. Busd svaeras.
5. Coar Ol Issl rapetrstan.
6. [Evidence o! removal lrom fcveign regrsar
7. Title evideras trOm ISSI regieca'lan
8  Cnrrensfvp dacMratan] �
P. [Resardvrg tee!
1, Appleatan tonn  Crv. 1258!
2, Tonnaps evidence
3, Marking svsteras ..
i. Busd evaeras,
5. Fes
1. Appscslion term  CG-'l258!

5. [Pleasure vessel tee! .
6. [Monpspse consent]
1. Appscstan farm
2 Cerefasts of ~talion
3 True evrdence
i. [poseurs ~ fss! .
L  Recording les]
6.  Mongspee consent]
7, [Carserarrrp derdarsban] �
I Apfaaatan larva  CG-1258!
2 Cenarcsta ol ~son,
3. Trlie ~ vstenca
i. [Paraaura vaaael fae]
5 [MOrtpayse aardenl!
I, Apprreabon lover  CG-1258!
2. Certdrcsts of doaumemsfan
3. Tonnspa avstanco

[Paaaiae veciel Iee!
5. [Manyspse consent]
I Applastan form  CG-1258}
2. Ceefrcate af dccurnematron
3.  Pleasure vasss  tse]
C. [Monpayes Cdrstent]

Sactan 6721 -t.
Secian 67.11 M.
Seem 67,15-7.
Sealant 67.09-1, 7, 67j}5-7 s! and 6'!-t.
Sectan 6721 1.
Seclan 67.1 I -3
Ssctan 67.1 5-7.
Saman 67.09-1, 7.
Sectan 67]}5-3
Ss clan 67.05-7 b!� ,
Seman 67.05-7 b!'2! Subpart 67 07
Sectan 6729 11.
Sectan 67.i3-13,
Sectan 6721 l.
Sectan 67,11%
Seclan 67.15-7.
Sscla~ 67.09-r, Sr 05-r s] and er,pr-t.
Seclan ervt3,1 I a!.
Seel an 6721-1.

.. Sectan 67.ss-t I b!.
. Sealan 6725-9,

Sectan 6725.7,
. Semans 572&7 snd 6723-3,
.. Subpsrts 67,05 and 67,07.
, Ssctan 67,CS-I t b},

Secuan 6r.i3-13,
Sactan 6725-8
Secson 6729-11,
Seclron 6725.7,
Sertons 67 25-3 c! and 6723-3

.' SeClrOna 67 05-09 Snd 57 07-13.
Semen 67,43 11 b!.
Sealan 6725.9
Sewan 6725-7.
sscMrns 672&3 c} and 47~.
Ssclnm 67.11-'I, 5.
Sect an 67.c3- I I  b!,
Sacaon 8 2M.
Senan 6725,7.
SOClane 5725-3 C! and 6723-3.
Ss~ 67.C3-11 b!.
Ssclan 6725-9.
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FcEOUIREtdENTS FOR $U!BSEOUENT DOCUkeayrfTAT!ON TRANSf CT ONS UNDER 46 CFFI SUBPATT7 67ZS.~tttlnVIKI
irnaa uo snd Iaaapn

Reier lo

C an&a Ol legal rktnvr [t 6723-3 S![7!: 67.25-7! I

Oee'ln 0 tvne 'I I'I I>t e I Ecr ',2257~.eJ tr. 6725 7!

I
C 0'ce rn p opas c ~ rl 6 .2: 2 6!I&I; 6725 7!.

Cna &v i t soe ~~~4 it~ C7.23-3  ~ !�0!; 6725- !
I

conTmsrc' by ncn-c". =en!! '6 21-3!ei�2l. 6i25-7!
I esse: returns%r. u 5 ccvrrui-0 l!'k 6723-3,'ed I ZF 6725-7

S. !'Dr 67~< I 'l bj
Seci Dnc 6725-7 snc 6725-
le, Seer 0- 6725-7: �! SeouOn 6725-1.

ICc .ca cero Dr CMdme RT0 0 'cer IIE%672Mtsrrt I!. '5.25-7!-.,
Cnsn& Of mvntr 1 ~ CC ess t&t 6723-3 bs 6725-7!

nap.'e ~'. 1672~7!.
V.'e' koeces !0' nc! Ic!T O' Cnan&OS  [5 6723-7 a! 92!, 6725- I

'It!

Ce, ce!e!DR r ',: 23-i,c.�, 6725-1'll.

sect ons 6i.25-7 snd 672~

Se . Dnk 6725-'I
Se-ans 6725-'! s.� 6. 23-7 bl.
Se~ 57 13- bc!
Sectvm Er 75-1 t,
Secuon Ei 13 1' [bj
Seouo ~ 6 . 5- 1
Skcunne E 2=-!! and 67Z 7!bl
Sec:arr C,c3-1; 0!
Se lan E. 25-
Sec!an Ei.25-!L

Ce .!ream mcnceieC  O'6 .2.-  elr2! 6725-111

~reels vroncvay v . ~TC  Ft r67.23-7ta}�7, 6725-11!
I~-a-a-    6723-&!

1 e ln' s04 sr» enC. o r" e vndn Io er&n as&  Fl 6 ~
&,1!! ,T!IZL Er25-:

Owns ceecak IC bc e 0':a  '. 6 ~ 23- Ii'kl!3!I 6 25-13! ....
Fs"ac 10 Tenon 0' su'rance  ! t 6 2!-& sire!�!; 67 25-'l3! '.�...,..... !
0 -ne ra ton&a skell oocurneckkon  t[ 6723-&ls!!6!. 672%13'! '
veesa! ceases 10 meaku s 5 ncc tons �& ~ 723-&!s![7!; 6725-13!
Yeamn Cease lo be Cacao» Ol cane&or!&tron'[Et 6723-&la!�!.

6 i 25-1 3!
Cs necks cps  E 6723.11!. Improper srkuanoe  f 6. 23-11: 6725-1 5!

l Cemfask DI Cccuryankuon
2 Consem 0! Mamrms Acnvnnneuon
3. [sun!ence Of sale!
I. Certr[aate 0' .dooumentatror.
Norrv Ookkon 6' tomac I:pD:I c recovery Df kcu!e
!. Cath[asia 0! ~'.r
1, ~ o! ~con.
1. Cenleeate Crt Opoumentauon

50 '.~~   ~ 25-!5 sra 6i25-9;CL
74!

&canon 6[25-I '
Se from E. 25-' ~ anc 67.23-& c!

Ss irons E 2', ip!. 6 .23-&!dn ano 5725- 13.
Sa-:ans E. 25-'l3 and 6723-& d!.
Scc'. Cnc E. 25-13 and 67234! di.

1. Cemlaale Ol dosumenlsoer &suan 672&.ts

NOTE � arsckek Trrd sale earns not Decease Ily afnkr~ lo ss trnasctans rn category. MIfopk c. e~ do nol re&usa dupkcate Mrbnvssa!TL.

Oknc'. end nut!inc I Pon 0 dDCume Micr'I
Appendo![ D to 46 CFR Fart 67

Ports of Doc[[mentation
Fon 0[ doounutntsosa

Ctranevlrrr ....
us Ck SCVTVV 4
San tuan �...,
s ~-..."-...., "". I
is mos ....,... ,.. . . � I

NOTV Or karla

Seconcc
SL Lfkss

h
otter!a&con, S.C.
taokabrnek, Fla
San tuna. P.R
Savarknatk Ga.
Tampa. F!a.

The follokvtng is a list ol' coast Guard
Distric s and '.kfaane lr!spection Zones
incicating the ports of doc[[[rte[!tation
kvi~[w each District and Zone having
such ports. The territorial limits of 6 port
of documentation er compass all those
localities to Evhich that port is closest by
~ormal means of travel.

Sk Lours, klo
Cstcennau, On 0
Mvtneaofnra knnn
~. Ky.
Granma!is lu4NL

Ten!L
Naartnta, TOTVI.
~ Pa

Satorr RDu&e, ktournh, Men&en
Cny, La. ~ Ivf Neer Ehteata. [a.

Brtnrnsvck and corcka
Tea.

Gs'vestork Tax
tlouston. Ten
&Sfsci, Mise; Mobrk. A&M ano pen-

sacola, Fla
Pa". Amtte Tec

Corpue Ctvah f

Gs!~on.
ktouston..

Ah!any. N.YG Brrd&eoort and fvsrv
Lande!k Ccrc ara Nev Yortk
NY.

' nia. Ps. &nd Ynimvr&tork
t!ek

Ppn A,tr I ............,...,I
N ndv

Ckveono ........
S.msc ..... . ..... ......i

Mens>es
Si I&~a

P&n 0  ~honHkpeokon sons
Ehssbeln Crry. N.C No!Tack, any

Reedv!!4. Va.
SslhrTKva, and Carnprrv&e, Md.,

and vv~ O.C.
Beau!on~ City encl

mrn pork N C.

Clevelenf[ Qna.
Sunak. and Oawo&0. N.Y.
Cnrck&O, Ie and Ludv~. k'Ctl
Oooo'. Mark
Oululn. Mrnrk
M eve uk ed, tuk
Sault Sle. Mens. Mron

Frras
Soeton .....; Bos!OR Ghkaeetm, and Salem,

kcasa.
Fonknd, Me.......,.. ' Pon!Snd Snd R akknd, Mama.
P 0v< C nbk .. �,...., New Serf ocd, L!sea 6 nd

dence, R.i.
Sevatoc

VWa[ kftsITs and ' vest Farm
Seacn, Fls.

1, AD&spa!ron lonTT
2. Ceneaale Of ~trrk.~
3 Tllle evrdenca �
~ . [Mon&agee consent!
1. AFP aakcÃI fons
2. Cenu[aate ef doc.umentauo
3 Tckr evrdenoe
1, [Mori&apse Consenu
'I APPhoebDn 'I vrn .
2. Csvlrfrcals of DCTFlen'Iklron
1, fettnaataa lorm  ~1256r
2 Cerhlaale ot docurnentaMF7 .
3. [Tale evidence!
A [Fteaacse voaaat tee !
5. [start!jn& eve&ance!
1. Cerldroale 0, Cocuirklllshorl,.
1, App' ca!ron fmm fCG-'l252!
2. Cerhfaare Ol yourn nkuon
3. Skaemere Ital vennel nas been Te'rfvred Ic own-

!i and Ol Lt.S Ousan
S [Pkakak vasss,' lke! .......
92, Car!Ca&le Df ~tan
l. ' a! LTCM! errrsuns nev aoorese or  b! Ranerra

a&Dias!am s keenan dua w renewal.
2. Cemf le&is ol docuntsrtktron

1, AFPlaabon hsm ICG-125[!!
2. Certrvoak of toccrman
3. [Pkaeum ~ 4e!
I, Aopkcatron torm  CG-1256! .
a [Pleasure Tease Ma!

00 f vm  ~M-TZSF,'
L Ce u aak Dl cL.Cvmenktan,.....

[Pnukure vekab tee!.
l. Aopkdetron lo n  C 12FE}

SMIOITlalll 0! thon Of Trnn~oldrn&

Sack 0 t..
2S.3!c! end 6723-3

Sactnr E .C !5
Se .,c- E. 2'-E.
Seckcn 6 .~7.
secuonk 6[2S sic! and 6723-'.
5 Ckon 67 G -15
Sa '0- 6725-&.
Sec:o; E .25-7.
SscuCnk 67.25-3!C! and 572: 3
Stc;em 67.25 '7.
Sac!ant Ci.25-7 and 6723-5.
Sec c-., 67 c 5-5! S bpan 67wt
Se~ 6 C3-11 O}
Sa io ~ 7 15-7,
Sec:ronl 67.25-7 and 67.23-3
Se", 0 E .2%
se ' ~c 6 2&7 Snd 672v 3
Fe:so 6. 25:
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Ttaneenm-
seank .........
potuana ores

San rkesa .. , San Cacao. Caai
Tatamn San Ftananos... Eeeka, and San Ftantaaaa, Caet.
Tr naan'.n. Sea au�. Settutenam and Patt Aneaka

Wash.

Seattt ~ and Tease. Wash.
Aoanieatk Waatk, Aat one, COOI

aay, and Patuand, Otee.
F ounce ntn

Henetutu....,.... HOnOlulu, Hl.
G w m ..... . ., .... .. Guam

Seaemeer aa
SOJlneaat Ataaka .. Juneau and l<eamatatk Auaka
tnel!etn Alaska .....t Anatuuaea, Alaska.

l

3. By adding Part 68 to read as
follows;

PA RT 68 � DOC UMEN TATI ON QF
VESSELS PURSUANT TO
EXTRAORDINARY LEGlSLATiVE
GRANTS

Subpart 68.01 � Regulations
IrnpleriTentilig the Act Of Septerrber 2,
1956 [46 U.S.C. 883-f!

Be
Bsa.01-1 De lnt'.iona for the purposes of allis

s .bparl
66.01-3 Requirements for cltizenslup under

46 U,S.C. BB3 � 1
68.0]-5 Qual Stcadon as an 883-1

cOrpOrallon
88.01-7 Qua]!ffcation as a parent or

subsidiary
6F,G1-8 Cessation of qualihcation
68.01-11 Privileges conferred-

oocumentation of vessel
68.01-13 Privileges confe~d � operation of

vessel
63.01-15 RestrictionS
88.01-17 ta.pp~Jcation by an 883-1

corporation to document a vessel

Subpart 68.03 � Reserved for Regulation, es
Necessary, of Vessels Under the Act of
August 8, 1954

Appendices

A � Oath for q Jalification of corporation as a
cit'.zer. of the United Siales under the Act
of Sepietnbe. 2. 1958 �8 U.S.C. 883-1]

B � Oath of parent or subsidiary corporation
Aci ol September 2, 1958 �6 U,S,C. 883-
1!

Au'horiry: 72 Stat, 1736 �6 U.S.C. 88&1;!;
BB Siei. 673 �0 V.S.C 198!

OM8 Cor:t.o! Kumben Information
collection requirements contained in this Part
have been approved by the Office of
Management and Budget under the
provisions of the Paperwork Reduction Acl of
1980  pub. L 96-111! and has e been aSSigned
0518 con'lrol number 2115-0110,

Subpart 68.01-Regulations
implementing the Act of September 2,
1956 �6 U.S.C. 883-1!

fl 68.0f-f tyefinltlons for the purposes of
this Subpart.

Act means the Act of September 2,
1958 �8 U.S.C. 883-1!,

BB3-1 cit.'zen or BB3-I corporarion
means a corporation v;hich qualifies for
the special citizenship status created by
tbe Act of September 2, 1958 [46 U.S.C.
883-1!.

Porerrf corpctrrrfJ'on means one
incorporated under the laws of the
United States, or any state, territory, or
district of the United States, which
controls  directly or indirectly! at least
50 percent of the voting stock of another
corporation.

SubsiChor3r corpororion means one
incorporated under the lav s of the
Urited States, or any state, territory. or
district of the United States, which has
not less than 50 percent of its voting
stock controlled  directly or indirectly!
by mother corporation.

$ 68.01-3 Requirements for citizenship
under 46 U.S.C. 883-1.

A corporation seeking to establish its
citizenship under the Act of September
2, 1958 �6 U.S.C. 883-1! must meet the
fol!ovk~g criteria aS specified in the Act

 a! lt must be incorporated under the
laws of the United States, or any state,
territory, district, or possession of the
United States;

 b! A majority of the officers and
directors of the corporation must be
citizens of the United States;

 c! Not less than 90 percent of the
employees of the corporation must be
residents of the United States:

 d! Such corporation must be engaged
primarily in a manufacturing or mineral
mdustry in the United States or any
territory, district, or possession of the
United States;

[e! The aggregate book value of the
vessels owned by the corporation must
not ex~-"~ 10 percent of the aggregate
book value u. "usets of the
corporation; and

 f! The corporation.must purchase or
produce in the United States, its
territories or possession not less than 75
percent of the raw materials used or
sold in its operations.

Note,� A corporation which quahfies es an
883-1 cigzen by meeting the criteria in
paragraph [a! of this section is not thereby
precluded from qualifying as a citizen under
any definition in part 67 upon compliance
with afl applicable requirements.

$68.01-6 Ouafification as an 863-1
corporation.

 a! To be formally qualified as an 883-
1 corporation for all purposes under the

Act. a corporation which meets the
requirements of $ 68.01-3 must file with
the Commandant a certificate under
oath es described in Appendix A.

[b! Upon the filing of the certificate
required under paragraph [a! of this
section, the Commar:dent vtii! furnish
the corporation a Certificate of
Compliance which is valid fo. a period
of 3 years from the date of its issuance.
unless there is a change in corporate
status requirirg a reporl under I 68.01-
9 a! of this subpart. Dn or before the
date of expiration of the Certificate of
Compliance, a new certificate under
oath as described in Appendix A must
be filed with the Commandant.

f 68.01-7 Quaufication aa ~ parent Or
subsidiary.

 a! To be formally qualified as a
parent corporation, as defined in
t 68,01-1. a corporation must file with
the Commandant a certificate under
oath as described in Appendix B.

 b! To be formally qualified as
subsidiary coiporanon as defined in
$ 68.01-1, a corporation must file with
the Comma~dent a certificate under
oak as described in Appendix B.

 c! Upon the filing of the certificate
required under paragraph  a! or  b! of
this section, the Commandant Tv<
furnish the corporation a certificate of
parent or subsidiary status which is
valid for a period of 3 years from the
date of its issuance unless there is a
change in corporate status requiricg a
report under < 88.01-9 a! of this subpart.
On or before the date of expiration of
the CertifiCale of parent Or Subaidiary
status. a new certificate under oath as
described in Appendix B must be filed
with the Commandant.

$ 68.01-9 Cessation of qualification

 a! If after filing ths certificate
required by $ 68.01-5 of this subpart, 8
change occurs whereby an 883-1
corporation no longer meets the criteria
in fj 68.01-3 a!, that corporation's
qualdicatlnn'fur the priidegea
enumerated in lj 68.01-11 and 13 is
terminated effective as of the date and
time of the change. The corporation
must report the change in writing to the
Cornrnandant.

 b! If, after fili' the certificate
requined by [l 68.01-7 of this subpart, a
change occurs whereby the corporation
is no longer entitled to be deemed a
parent or subsidiary corporation, that

. corporation's qualification for the
privileges in g 68.01-11 and 13 is
termir.ated effective as of the date and
time of the change. The corporation
must report such change in writing to
the Commandant.



SAMPLE COAST GUARD FORMS

2.

3 ~

5.

6.

9.

Exhi'bit "C"

0790B

Builder's Certification CG-1261

Application for Admeasurement CGD1-5949-1

Application for Documentation, etc. CG-1258

Declaration of Citizenship MA-899

Certificate of Marking CG-1322

Application, Consent and Approval for Surrender CG-4593

Bill of Sale CG-1340

Marshal's Bill of Sale CG-1356  not attached!

Certificate of Documentation CG-1270

Certificate of Ownership CG-1330



8u I LDE R'S CE RTIF ICATION

INSTRUCTIONS

Block I. D. Insert city, state, and country where vessel was built.
E. Check appropriate block, If vessel is sailing vessel with auxiliary engine or a vessel with an outboard motor, check self-

propelled,
F. Check appropriate block. If vessel is composite of wood and fibrous reinforced plastic, check fibrous reinforced plastic.

Block 2, Check appropriate block and fill in year vessel completed for its intended use. Modify categories as necessary.

Block 3. Insert the names of all parties for whom the vessel was built, and the individual interest owned by each.

Block 4. Check appropriate blocks. Leave blank if vessel is foreignkuilt,

Block 5. Insert name of person completing form. Check appropriate block. If second block checked, insert name of company which
constructed the vessel,

NOTE: The term "United States" includes Puerto Rico, Guam, the Northern Marianas, and American Samoa.

D. Place of build

Breadth Depth

E. G Self-propelled
0 Non-self-propelled

F. Hull material
D Wood C3 Steel Q Aluminum 0 Fibrous reinforced piastic CI Other

2. Phase of Construction covered by Certificate

Year completed
Year completed

3. Party ies! for Whom Built

4. United States Build

0 C. At least fifty �0! percent of the cost of all machinery  including propulsion! and components which are not an integral part of
the hull or superstructure reiate to items procured in the United States.

Do Hereby Certify:
 Ãame!

 Name of Company!

Signature

Date

DEPARTMENT OF
TRA NSPQRTATION
U.S. COAST GUARD
CG-1261  Rev 5-82!

I, Vessel Data

A. Hull number or hull

Identification Number
B. Vessel name  if known!
C. Length

2 Hull only
0 Completion only
0 Entire construction

Q A. All major components of the huII and superstructure were fabricated in the United States.

0 B. The vessel was constructed entirely in the United States.

that the facts recited herein are true and that I have personal knowledge of these facts because I:
2 A. Personally performed the construction
I I B. Supervised the construction at and on behalf of

OMS APPROVED

21150110



FILE NLIMBER

3. DATE .1. HULL ilullBER.l. MOTOR BOAT OR OFFICIAL NUMBER.

BARGEPLEASURE* CohhhhERCIAL C]

l5, HOME. PORT5. N4MF Of vE55EL

APPLICaNT

~ HaME OF OwNER

IO TELE PHONE NOS0 ADDRESS 'Sr r.'wr, C ry, Srrrre, rt ZIP CODE I
HOM E

BUsINE55

EXPLANATION OF DIMENSIONS REQUIRED BELOW IS FURNISHED ON THE REVERSE SIDE OF THIS APPLICATION

11. TYPE
TRIMARANHOUSEBOATSAILING

CATAMARAN BARGECRUISER
IAL OVERALL DEPTH13. OVERALLBREADTHOVERaLL IEHGTH

ADDITIONAL INFORMATION REQUiRED FOR MULTI-HULLED VESSELS
I'Complete Irem I 3 A 6evet

OTERaLL LENGTHOVERALI. LEHGTH

16. PORT OR OVER ALL BREADTH:
STA R BOAR O

OVERAI.L BREADTH
15, 5SAIH

HttLL HULL
OVERALL DEPTIHOVERALL DEPTH

IS VEaRv E55EL BUII T ey

v E55EL BUILT 4T

trf, 5SATERIAL OF COHSTRUCTIOH
OTHER  AperrfyiSTEELWOOD

FIBERGLASSALUM NUM

LOCATION
Itk HULL + OUTSIDE HULL

aEMARKS

I ATTEST THAT THE IN OR,AATION 8, DIAAENSIrC3NS CONTAINED ABOVE, TO BE' TRUE AND ACCURATE

SIGNATURE

 Pteeee read the Privacy Act Statement printed on the reverse, before completinB Ihie app!iKationi roarCGOI-5949-1  REV. 5/82!

DEPARYPhENT OF TRANSPORTATION - U.S. COAST GUARD

APPLICATION FOR ADhhEASUREhhENT

Optional Simplified Adrneasurernent hhethod lor Vessels ~ Under Pubtic lew 89-476, Secs. 69.17-3, 69.17-7, Titl ~ 46 CFR
Public Law 96-594, Secs. 69.19-1, 69.19-17



PRIVACY ACT STATEMENT

A. AUTHORITY. 46 USC 71; 46 CFR 69.01-17, Disclosure is ma ndatory.
B, PRINCIPAL PURPOSE OR PURPOSES FOR WHICH INFORMATION IS INTENDED TG BE USED.

To guide the admeasurer in identifying the vessel, the builder, the place of build, location of vessel, and
vessel'8 prirlcipal dime flsiorls for ascertaifling tonnage.

C. ROUTINE USES WHICH MAY BE MADE OF THE INFORMATION. After transcribing this information onto the
certificate of admeasurement, this Coast Chard internal form is inserted into the vessel file at the home port,

D, THE EFFECTS ON INDIVIDUAL IF ANY OF NOTPROVIDINGALL OR ANY PART OF THE RE UESTED
INFORMATION. Certificate of adme asureme nt cannot be issued; vessel docume ntation cannot proceed.

Overa! I Breadth

0 0
O

Overal! BreadthSAILING VESSEL

e
e a

O e

NOTE

"OVERALL BREADTH""OVERALL LENGTH"

means the horizontal distance between the foremost
part of the stem and the aftermost part of the stern,
excluding bowsprits, bumpkins, rudders, outboard
motor brackets, and similar fittings or attachments,

is the horizontal distance from the outside of the

skin  outside planking or plating! on one side to the
outside of the skin on the other, taken at the widest
part of the hull, and excluding rub rails.

"OVERALL DEPTH"

is the vertical distance taken at or near midships
from a line drawn horizontally through the uppermost
edges of the skin at the sides of the hull {exctuding
trunks, cabins or deckhouses! to the outboard face
of the bottom skin of the hull. This excludes the

keel unless the keel is covered by the skin.

CGD1-5949-1  REV. 5/82! BACK
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APPLICATION FOR DOCUMENTATION OR FOR SURRENDER,

REPLACEMENT, OR R E DOCUMENTATION

I. Complete For All Applications
A. NAME OF VESSEL B. Propulsion

SelfOropeiled Non+ail Oropel I ed

D. Preaant IOcatinn of VeSSelC, Home port of Vessel

E. Name s! of owner s! F. Address of owner

G. Citizenship

1. For vessel awned by one or more individuals

I  We! Certify that all Ownert Of this veSSal
are citizens of the US.

5. For vessel owned by a corporation

2. For vessel owned by joint venture or association

I lwe! certify that all members of this l joint
venture! lessociation! are citizens of the U ri.

3. For vessel owned in a trust arrengemem

I lwe! certify that ail trustees and all beneficiaries
in this arrangemem ara citizens of the U.S.

e. Number of alien directors

f. Percemage of stock owned by U.S. citizens:

4. For vessel owned by partnership

a. General Partnership

C1 I  we! certify that all partner in this
partnership are citizens of the Ug,

51-74%

75% or more

H. Intencjed useis! of vessel

II. Complete For Inidal Documentation Only
A. Build Of veSSel

1, Vessel was built et

2. Vessel is under construction at
and iS sChedulad far CpmpletiOn in

B. Hull material
AluminumSteei

Other
Fibrous reinforced plastic

D. Approximate overall length of vesselC. Hull number/Hull identification number

E. Previous names/numbers of vessel

F. Name of person signing G, Capacity

H. I  we! certify that the above facts ara true, and that I am  we are! a citizenis! of the United States end legally authorized to execute this application in
the capacity shown, I lwe! further certify that this vsesel has never been awarded an official number.

Signature

b, Limited Partnership

I  we! Certify that ell general partnerS in
this partnership ere citizens of the U,S. and
that et least the controlling interest in the
partnership is owned by citizens of the US.

c. I  we! certify that ag general partners in this
partnership are citizens of the Ur!. and that at
least 75% of the partnership is owned by citizens
of the U r!,

a. State of incorporation

b. Citizenship of Chief Executive officer

c. Citizenship Chairman of the board

d. Number of directors necessary to constitute e quorum

6. For corporations qualified and applying under 48 C,F,R.
Subpart BB A! 1

Current certificate of compliance attached. i  we! certify
that the corporate structure has not changeci since
issuance of that certificate, and that the vessel, if self-
prOpelled, is less than 500 groas tone.
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III. Complete For AII Applications Other Than Irtitia  Documentation

B, lmervening Names or NumbersA. Official number of vessel

C. Reason sl for application

E. CapacityD. Name of person signing

F. I  we! certify that the above facts are true, and that I am  we are! a citizen si of the United States legally authortzed to execute this application in the
capacity shown.

DateSignature

IV. For Official Use Only

A. Approval
Approval of this application, including any designation of home port contained therein, is approved,

B. Name of Documentation Officer C. Signature of Documentation Officer

D. Date E. Port

NOTE: THIS ls AN INITIAL APPLICATION AND DOES NOT OF ITSELF ENTITLE THE VESSEL TO DOCUMENTATION NOR TD ANY CHANGES
SOUGHT. OFFICIAL NUMBERS DESIGNATED ON THE BASIS OF THIS APPLICATION ARE NOT TRANSFERRABLE,

INSTRUCTIONS FOR COgigtLETION OF FORM CG-1268

A. Inaert preoent name Of Veaael. If applicetiOn iS tO Change the name Of a veSSel, insert new name, and teSt dOCumented name in parentheaeS.
B, Check appropriate block. if a sailing vessel with an auxiliary engine or a vessel with an outboard engine. check self~rope led.
C. See 46 C.F.R. 67.13-3.
D. Self-explanatory. Leave blank if vassal is under construction,  See I I.A.2.!
E. Insert the name of all owners, the proportion in the vessel owned by each, and the manner in which owned.

If the vessel is owned by a partnership, the names of all general partners inust be recited.
If the vesta! is owned by a joint venture, the names of ail the venturers must be recited.
If the vessel is owned in a trust errengemant, the names of all trustees and all beneficiaries must be recited.
AttaCh ektra SheetS if neCeSSary.

F, insert the address which wet used to determine the horne port. In cases of multiple ownership, specify the Owner whose address was used to de.
terrnine the home port. If the home port wes determined by using the address of the vassal's charterer, so specify,
G. Check appropriate block, For e corporation, provide requested information. If G,6. is checked, attach copy of certificate of compliance. If vessel
is owned by a governmental entity. leave G blank.
H, Insert registry, coastwiaa trade, Great Lakes trade, fishery, and/or pleasure, Multiple uses are permitted for eligible vessels.  See 46 CFR Subpart
67.17.!

II. A, 1. Insert place and year of build. The yaer to be shown is the year in which the vassal was completed for its intended purpose,
If the place of build is not known at the time of application, or if application is made only for registry or for a pleasure license under the simpli-

fied procedures of 46 CFR 67.06-7 b!�!, leave this section blank.
A. 2. Self explanatory, Also complete II.C.
B. Check appropriate block. lf vessel is a compopte of wood and fibrous reinforced plastic, check fibrous reinforced plastic.
C. Insert builder's hull number of hull identification number, if known.

If application is made to document a vessel which has resulted from the severance of another vessel, insert the name and official number of the
original vessel.

This block must be completed if II.A.2. is completed.
D. Selfaxp!anatory
E. Insert all known names used for and numbers assigned to the vessel, including numbers assigned under state or foreign registration systems.
F, Self-explanatory
G. Insert legal capacity which entitles you to make this application. Examples of legal capacity inciude  but are not limited to! owner, trustee, general
partner, corpomte officer, or authorized agent,
H. Selfaxplanatory

I I I. A. See 46 CFR 67.13-1,
B. Complete only for vessel being returned to documentation after having been deleted. Insert ali names used for and numbers assigned to vessel durin
the period it was out of documentation.
C. Insert reason s! you are making this application. Select among: record of surrenders filled; trade endorsernants filled; document  last!  mutilated!
 wrongfully withheld!; ownership change; change in general partners of partnership; home port change; veSSel name change: tonnage change;change in
dimensionls!: change in restrictions; change in legal name of owner; removal of alien master; and/or return of vassal to documentation.
D. Self explanatory
E. Sae Il.G.
F, Self explanatory



OMB Af PAOVAL NO. 21150110

US. Deparffrvntf af Transf:ertcrfen

lartttme Adrntnlstrattan

DECLARATION OF CITIZENSHIP FOR VESSEL RECORDATION PURPOSES
lSection 40, Shippine Act, I 916, as amended,

46 U.S.C. 838, 40 Stat. 902, as amended!

I. VESSELV
A. NAME'. B. OFFICIAL NUMBER;

ll. ENTITY ON BEHALF OF WHICH DECLARATION IS MADE
A. NAME:

B. ADDRESS:

C. STATE WHERE INCORPORATED, ORGANIZED, CHARTERED, OK RESIDING:

III, DECLARATION:

,rr <l hereby declare that I am legally authorized to make this declaration on behalt of the entity named above. and that this transaction
does not violate the provisions of 46 U.S.C. 808 and 835  if apptictrbtej because said entity meets the applicable criteria set fourth on
the reverse of this form and is therefore a citizen of the United States within the meaning of 46 V,S,C.802,

l

SIGNATURE DATE

NAME OF PERSON SIGNING  Print!:

PENALTY FOR FALSE STATEIVIENT: Any person who knowingly makes a false statement of a material fact3n this declaration shall be
guilty af a misdemeanor and subject to a fine of not more than $5,000 or to imprisonment for not more than five years, or both �6 U.S.C.
838'!.

3 30-0 l -G 1' 3-0400

D. LEGAL NATURE  check apprr3priure entry j

Individual

Corporation

Partnership/joint venture

CAPACITY  check appropnare entry!

Purchaser/transferee

Mortgagee

Trustee-mortgagee

Jill two or more vessels are involved, attach schedule of vessel names and official numbers,

FO RIVI IVIA499 l9%2!
l Replaces IVI A-4557, 4557 A, 4558, 4558A, 4589, 4MO, 4560A, 4561, 4562. 4563 l

Association

Mutual Savings Bank/Insurance Co.

Other  specify j



DECLARATION Of CITIZENSHIP � CITIZENSHIP CRITERIA

A. INDIVIDUAL. An individual is a citizen by virtue of birth in the United States, birth abroad of U.S. citizen parents, by naturalization
during minority through the naturalization of a parent, by marriage  if a woman! to a U.S. citizen prior to September 22, 1922, natur@
ized, or as otherwise authorized by law.

B. CORPORATION. A corporation is a citizen if  a! it is incorporated under the laws of the United States or of a state, territory, dis-
trict or possession thereof;  b! its president or other chief executive officer and its chairman of the board are United States citizens;  c!
no more of its directors than a mmority of the number necessary to constitute a quorum are nonwitizens; and  d! the controlling interest
in the corporation is owned by United States citizens or, if the vessei is documented for coastwise trade, at least 75 percent of the interest
in the corporation is owned and controlled by U.S. citizens.
NOTE:  l! The controlling interest in a corporation is owned and controiled by United States citizens only if  i! title to at least a majority
of the stock is vested in United States citizens free of any trust or fiduciary obligation in favor of any person who is not a United States
citizen;  ii! at least the majority of the voting power is vested in United States citizens;  iii! there is no contract or understanding through
which it is arranged that the majority of the voting power may be exercised directly or indirectly on behalf of any person who is not a
United States citizen; and  iv! there are no other means whatsoever by which control of the corporation is conferred upon or permitted to
be exercised by any person who is not a United States citizen.

�! Seventy-five percent of the interest in a corporation is owned and controlled by United States citizens only if  i! the title ta at
least 75 percent of the stock of said Corporation is vested in citizens of the United States free from any trust or fiduciary obligation in favor
of any person not a citizen of the United States;  ii! that such proportion of the voting power of said Corporation is vested in citizens of
the United States;  iii! that through no contract or understanding is it so arranged that more than 25 percent of the voting power of said
Corporation may be exercised, directly or indirectly, in behalf of any person who is not a citizen of the United States; and  iv! that by no
means whatsoever, is any interest in said Corporation in excess of 25 percent conferred upon or permitted to be exercised by any person
who is not a citizen of the United States.

C, PARTNERSHIP/JOINT VENTURE. A partnership or a joint venture is a citizen of the United States if requisite ownership and control
is vested in United States citizens pursuant to 46 U.S.C. 802.

D. ASSOCIATION. An association is a citizen if the requisite ownership is vested in United States citizens pursuant to 46 U.S,C, 802.

E. MUTUAL SAVINGS BANK/INSURANCE COMPANY. A mutual savings bank or mutual insurance company is one which has no dii
ectors, the duties of the directors being exercised by the trustees, and which is not authorized to issue stock. Such an entity is a citizen if
 a! its president or other chief executive officer and the chairman of its board of trustees are United States citizens;  b! no more of the
trustees than a minority of the number necessary to constitute a quorum are noncitizens;  c! at least the majority of the voting power and
control in the entity is vested in the board of trustees free from any trust or fiduciary obligation whatsoever by which control of the corpo-
ration is conferred upon or permitted to be exercised by any person who is not a United States citizen,

F. TRUSTEE-MORTGAGEE. A trustee-mortgagee is a citizen if'it is approved under the provisions of 46 U.S.C. 808 and 835,

G. If you check "Other" please submit fullrdetails of the legal arrangement or character with supporting documents attached, Direct con-
tact with the Maritime Administration at an early date is recommended.i

NOTE: Questions concerning the construction and'interpretation of the above cnteria should be directed to the Maritime Administration,

Reverso of MA@99  942I



CERTIFICATE OF MARKING

l. VESSEL NAME

3, HAILING PORT

4. MARKING CERTIFICATION  Complete certification by marking "X" in appropriate boxes, signing and dating.!

Q A. ALL VESSELS

I certify that the official number of the vessel, preceded by the abbreviation "No.", has been permanently inarked
in block-type arabic numerals not less than three �! inches in height on some clearly visible interior part of the
huII, and that the number cannot be obliterated or obscured.

B. PLEASURE VESSEL

I further certify that the above-named vessel is documented exclusively for pleasure and that its name and hailing
port are marked together in clearly legible and durable letters not less than four �! inches in height on a clearly
visible exterior part of the hull.

C. VESSEL MARKED TO AVOID OBLITERATION

I further certify that the above-named vessel has been marked at variance with the requirements contained in
D below. The vessel name has been marked in clearly legible and durable letters not less than four �! inches in
heiQ~t on clearly visible exterior parts adjacent to the port and starboard bows in order to avoid obliteration.
The name and hailing port have been marked in clearly legible and durable letters not less than four �! inches in
height on a clearly visible exterior part adjacent to the stern in order to avoid obhteration.

D. ALL OTHER VESSELS

I further certify that the name of this vessel has been marked in clearly legible and durable letters not less than
four �! inches in height on some clearly visible exterior part of its port and starboard bows and on the stem.
The hailing port has been marked in clearly legible and durable letters not less than four �! inches in height on
some clearly visibIe exterior part of its stern.

signature

Date

DFPARTMENT OF
TRANSPORTATiON
 J.S. COAST GUARD
CG-1322  Rev. 5-82!

OMB APPROVED

211541 i 0

2. OFFICIAL NUMBER



KGOQNG QF VS!mXSi

le acceptable are:

a, ~ permanent method for official number, for
examples'

MOe 123456

b+ No longer required to apply Net Tonnage after the
official number

c, Any durable, l~eible method for name and. hailing
port~ including script

d, Marking boards are permitted

. e. 4 signed AX'fidavit of Marking will be the certification
that the vessel has been proper+ marked, This certifi-
cate MiU. be signed by the owner of the vesse1

f, NO photographs wil1 be required

g. What is a hcmeport?

1, The hameport of a documented vessel is that port of
documentation nearest to the owner's le al dasicile
address. This is the port where records or the
vessel are maintained, The use of Post Office Boxes>
c/o addresses, etc., cannot be accepted for the
establishnent of a haaeportn

h, What is the hs.iling portV

1, The owner of a documented vessel must designate a
hailing port to be marked on the vessel

a The hailing part must be:

l The place which the owner used to determine
the hane port of the vessel

2, The hailing port may also be the haaeport of the
vessel

3 ~ The hailing port marked on the vessel must include the
state~ territory, or possession and must be a place
recognized by the United States Post Office as a bona
fide mailing address~ for example:

BQSTONp HLSSe

When the vessel has been properly marked, check block 4-k  All Vessels! ~
Pleasure Vessels~ also check block 4 � B
Camnercial Vessels~ also check Block 4-C and WD

Return the Certificate of Marking form to the address appearing jn the lmer left
hand corner vithin thirty �0! days fran the date above the office address,



OMB APPROVED
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PRIVACY ACT STATEMENT

No approval will be given for surrender of the marine document of any vessel covered by one or more preferred mortgages unless a com-
pleted application covering each preferred mortgage has been received �6 U.S.C. 961; Reorganization Plan No. 1 of 1967; 46 C.F.R.
67 23-5!.

APPUCATION

2. OFFICIAL NUMBERl. NAME OF VESSEL

3. MORTGAGOR

AMOUNT OF MORTGAGE DATE OF MORTGAGE4. MORTGAGEE

Application is hereby inade for approval, pursuant to Section 30, Subsection 0 a!, Ship Mortgage Act, 1920, as amended �6 U.S.C. 961!,
for surrender of the outstanding certilicate of documentation of the subject vesaei for the following purpose s!:

AGREEMENT
The owner/seller and buyer agree that upon the surrender of the certificate of documentation the vessel wiH remain documented under
the laws of the United States and aQ endorsements necessary to preserve the preferred status of the mortgage will remain intact.

BUYEROWNER/SELLER

DATEDATE

CONSENT

As preferred mortgagee, I  we! consent to surrender of the outstanding certificate of documentation of said vessel for the purposes stated
in the above application provided that upon the surrender of the outstanding certificate of documentation the vessel will remain docu-
mented under the laws of the United States and aH endorsements necessary to preserve the preferred status of the mortgage will remain
intact.

PREFERRED MORTGAGEE:

BY:

APPROVAL
Upon the above application and the consent of the preferred mortgagee s!, approvai is granted for surrender of the certificate of docu-
mentation outstanding to the above named vessel issued at oil

DATEPORT

SIGNATURE

DEPARTMENT OF
TRANSPORTATION
U.S. COAST GUARD
C~593  Rev. 542!

APPLtCATION, CONSENT, AND APPROVAl. FOR
SuRRENDER OF CERTiFiCATE OF DocuhaENTATION OF VESSEL

COVERED BY PREFERRED MORTGAGE



Reverse of CG~93  Rev. 542!

PROCEDURES FOR FIUNG APPLICATIONS UNDER
SECTION 30, SUBSECTION 0 a!, SHIP MORTGAGE

ACT 1920, AS AMENDED �6 US.C. 961 a!!

I. APPLICABILITY

 a! Subsection 0 a! in effect requires consent of the mortgagee and approval of the Coast Guard for the surrender of the
certificate of documentation of a vessel of the United States covered by a preferred mortgage.

 b! Consent and approval under Subsection 0 a! are not required when the reason for surrender is occasioned exclusively
by a change in the owner's address, a clerical error for which the documentation officer is responsible, a change in the
vessel's trade s!, the vessel's being placed under the coinmand of an alien or the return of the vessel to citizen command.

 c! In cases of simultaneous surrender and replacement, except as noted in  b!, the transaction is to be regarded as a
surrender requiring consent and approval.

2. PROCEDURE

 a! If application is made and approval is to be granted at the home port of the vessel, a properly executed Form
CG4593 shall be submitted to cover each preferred mortgage,

 b! If application is made and approval is ta be granted at other than the home port of the vessel, Form CG4593 shall
be accompanied by a CertiTicate of Ownership  Form CG-1330! issued at the home port of the vessel not more than 15
days prior to the date of the apphcation.



OMB APPROVED

BILL OF SALE 21150110

2. OFFICIAL NUMBEVESSEL NAME

3. NAME S! OF SELLER S! AND INTEREST OWNED BY EACH

4. NAME S! OF BUYER S! AND INTEREST TRANSFERRED TO EACH

5, CONSIDERATION RECEIVED

I  we! do hereby scil to the buyer s! named above, my  our! right, title, and interest in the vessel together with the following
,1eCeSSarieS and appurtenanCeS:

This sale is made to the buyers in the proportion specified, subject to the following warranties and conditions:

8. DATE7, SIGNATURE S! OF SELLER S!

9. CAPACITY

10. ACKNOWLEDGEMENT  Insert such eclrnowtatgernent bmgugge es 8 requltef by atrrte luw.!

Dtif vessel has never been awarded an official number, complete those items of vessel data rat revexm of form as are known.

sN 753040-Fot-1020&evfoso Zsifrrotss Obsorrrc

DEPARTMENT OF
TRANSPORTATION
V5. Coast Guard

G-1340  Rev. 542!

The acknowledgement may not be taken by an oNeer or cmployec of thc Coast Guard.
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 gywrpgere aaty iI' Vcsaet lb' hot kkne Aa Cg&et tprrrssi~!
VESSEL DATA

s. Builder

b. Builder's hull number

c. HuH identification muaber

d, Former names

e. Former motorboat numbers

f, Former alien ' tioaa

g. Person from whom aaBer obtained gael

port of

Received for record oa the

! at

and recorded in Book No.



QMS APPROYEO
C ERTI F ICATE OF DOCVIEIEIIITAT ION 211$0110

1. VESSEL IVAEEE 1 ~, ROPU I N IS. HVI L MATERIAL

lf. TRA 0 $ M IV . N IIV AIVY TRADES FRQEI
WHICH VESSEL IS RESTRICTKD. SEE SLOCR S.2. OFFICIAL I4VMBER 2.TONNAGE

GROSS Nf T
e. O. THIS VCSSK L IS PRESENTLY

OOCVEIENTEDFQRt
Tklf VESSEL IS PRES'EI4TLY
DOCVMEIVTED F OR:

AL HOLIIE POAT

YEARS. 0VILO: PLACEISI

0, OWNER

THISVESSEL IS PRESENTLY
OOCVLIEI4TED FOR: THIS VESSEL l$ PRESENTLY

DOCUMENTED FORE

7, QWNER S ADDRESS

0, RESTRICTIONS

9. ENTITLEMEIVTS

THIS VESSEL IS PRESEIVTLY
DOCVNIENTED FOR.'

TH I 9 YES S E L IS PR E $ K IVT L Y
DOC V ME NTE D F OR:

I 1. DATE OF ISSVANCE10, PORT OF ISSLIANCE

04IMA.F
12. SIPIATURE 0 SEAL

INDICATES CHANGE IIV ITEM. NATURE OF WHICH tf REFLECTED ON REVERSK OF DOCUMEI4T.
PREFERRED MORTGAGE ENOORSEME NTS

MORTGAGE ENDORSEMENT MORTGAGE AMENDMENTS
l. INSTRUMENT AMEIVOED
PM , II4$T.
CHAIVGE

DATE AIVD TIME OF ENDQRSf MENT
MORTGAGEENIORTGAGEE

SIGNATVRE AND SEAI.

~ OR'TANIOUNTAMOVIIIT

Il*TVRITY DAT$MATURITY PATE
2. Ittdia UMENT AIAENDFD
PM . INST,
CHANGE

PATE AND TIME OF ENDORSEMENTDATE 4NO TIMF OF ENDORSEMENT

SEPARATE DISCHARGE IIF ANY! SEPARATE DISCHARGE  IF ANTI

SIGNATURE AND Sf ALStGNA2&RE ANO SEAL

PORTPORTPOA T
2. INSTRVMEIVT AMENDED
I' ll , INST
CHANGESATISFACTION

SAT I SF I ED 0 Y PM
INST. , FILED AT

SAT ISFACT ION
SATISFIED 8 Y PM
tNET, , FILED AT

DATE AND TIME OF ENDORSEMENT

SIGNATURE ANO SEAI.DATE OF ENTRYDATE OF ENTRY

SIGNATURE 0 SEAI.5 O' ATVAE d SEAL PORT

DEPARTMENT OF
TRAI4$PORTATION
V$. CO AS 1 G UA R D
cG-1270 IREv, $42I

tNSTRVMEIVT
PM , INST,
MORTGAGOR

INSTRVMENT
PM , INST,
MORTGAGOR

OATS
5 I G FRY 4

DATE
SIGNA TV RE

DATE
SIGN ATIURE

OATS
SIGNATVRK

DATE
SIG NATVR E

OATS
StGNATURf

PATE AND Tlldf OF ENDORSEMENT

SIGNATVRE AIVD SEAL



RECORD Of SURRENDERS OF CERTI f ICATE Of OOCVEEEEITaTION
ION PACE OF DOCVMS NT INSERT ASTERISR RENT TO ITEN SEING CMANOEOI

CIIANOS ~ OATS
NATIIRE

C RANGE ~ DATE
NATVRE

D REPLACED 0 DELETED Q CANCELLEO

~ REFERRED MORTGAGE SNOORSSNSNTS
MORTGAGE ENDORSEMENT

OA E ANO TIME SNOORSENE

MORTCAOE SMORTCAGES
~ I AL

OATS ANO TIME OF ENOORSEIIENT DATE ANO TIME OF ENDORSEMENT

, SEPAA*TE OISCIIARGE IIP *NYI SEPARATE OISCIIARGE IIF ANYI

SIGNATURE ANO SEALSIGNATURE ANO SEAL

SAT ISF ACTION
~ ATISPIED SV PM
INST. PILED AT

SATISFACTION
SATISFIED SV PM
INST. , FILEDAT

OATS OP ENTRYCA F ENTIIY

CHANGE I DATf
NATVRf

PORT
SIGN ATUR E
CMANGE 3 DATE
NATURE

PORT
SIGNATURE
CHANGE a DATE
NATURE

~ ORT
SI GNATVRE

III STR VNE IIIT
~ M , GIST,
MORTGAGOR

All!VNT

NATVRITY DATE

INSTRUMENT
PM , MIST.
MORTGAGOR

ANOU

MATINIITY OATS

~ ORT
SIGN ATVRE

PORT
SIGNATURE

OATf ANO TIME OF ENDORSEMENT

A SAL

E INSTR AMONG
PN , NNT.
CRANOE
OATS ANO TINE OF ENDORSEMENT

~ I A A



I
Cf RTIFICISTE OF OWNERSHIP OF VESSELS

3, ENCUMBRANCES
AND THAT THE FQI.LO VING MORTGAGES, I.IENS. OR OTHER ENCUMBRANCES ARE ON RECORD AT THIS OFFICE:

A. KIND OF r!VCUMBRANCE:

:-re erz.e i S'cio's Yortgage

131 DATE OF  NSTRUMENT�! GRANTEE�! GRANTOR

Ib! TIME

6;S5 p.s.
 c! BOO K  el PaG E

RECORDaTION DA TA

IcI T INIE Ic! PORT
ENDOR 3 E ME IVT DATA

6:45 p.o. 3ostos, Hassac>cset s
B KINO Or NCUMBRAIVCEi.

�! GRANTcc11! GRANTOR �! DATE CIF INSTRUMEIVT

�! AMOUIVT

�1 MAT UR I TY 0 A TF

Ic! DaTE Ib! TIME lcl BOOK 1<j! PAGE
RECORDATIOIV DATA

�! DATE CP! TIME lc! PORT
ENDORSEMcNT DATA

C. KIND OF ENCUMBRANCE:

�! GRAIVTEE�1 GRANTOR 13! DATE OF INSTRUMEIVT

14'I AMOUNT

IS! MATURITY DATE

I ~ I DATE  b! TIME Ic! BOOK  d! PAGE
FIECORDATION DATA

Ib! TIMElcl DATE  c! PORT
ENDCRSEM<EPIT DATA

ISSUED:

<<.� 1O !' + it ODXSEA ,
/' CUIVIEIVTATION OFFICER

.ANScOR A ION
I�S. CD ST GUARD
cG-I 3Q IREv. 5421

 cl DATE

6/~/82

  ~ ! DATc

6/3/82

DATE
g9

QMS APPROVr D
I

2! I S<3  O

�IAMOUNT
250,000.00
IS! MATURITY DATE

ss/25/87

'.TIME
8:00 �.



Terry Leitzell
Bogle & Gates
Washington, D.C.

FEDERAL LICENSING REQUIREMENTS

Coastwise Trade and Use af Forei n Vessels

1. Coastwise Trade Definition: 46 U.S.C. 883 and 19 CFR 4.80.

2. Coastwise License Requirements: 46 U.S.C. 11, 802 and 883.

United States-flag

United States-built

United States citizen ownership

3. Loss of Coastwise Privileges.

4. Practical Effect of Coastwise License.

Carriage of supplies

Carriage of products

Transfer of product to another vessel in internal
waters, in the territorial sea, or in the Fishery
Conservation Zone

5. Inspection Requirements: 46 U.S.C. 367, 395 and 404.

Fishing vessels

Processing and support vessels

Combination vessels

6. Manning Requirements: 46 U.S.C. 221, 643, 672, 672a, 673,
and 690.

United States citizen crew

Licensed officers

Watches

Visa requirements
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IV. BROAD BASED REGULATIONS

V. A PRESENT BILL

VI. UNINSPECTED CONHERCIAL VESSEL SAFETY BDARDINGS

VII. FUTURE LEGISLATION

VIII. CONCLUSION

AUDIENCE QUESTIONS

I.

III.

LCDR L.P. NINOTT, ZR.. USCG

NARINE SAFETY DIVISION

FIRST COAST GUARD DISTRICT

BOSTON. HASSACHUSETTS

FISHERMEN ARE RESOURCES

FISHERIES-LEAST SAFETY REGULATED
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PRIVATE FINANCING OF FISHERIES DEVELOPMENT

A COMBATANT'S PERSPECTIVE

The Recent Histor

Sources of Financin

Commercial Lenders

Bank Finance

Industrial Revenue Bonds

Federal Assistance

A.

D.

1. NMFS

2. Capital Construction Fund

III. Borrower's A lication Re uirements

A. Type of Borrower

Corporation

Partnership

Individual

Guarantors involved'P

2.

3.

4.

B. Experience in the Industry

1. Source/amount of equity

2. Experience in the same capacity that
the loan will be for

Financial historyC.

2. Credit references

3. Commercial/trade reference

4. Customer references

1. Minimum 3 years of financials prepared
by CPA or 3 years tax returns prepared
by CPA



value of vessels

Who will run itA.

Owner operator?

If not, reasons for owner investment;
who vill be Captain?

2.

For b., experienced master?3.

4. Vessel to be managed?

B. Quality of the Vessel

1. New or used

2. Survey from surveyor known by owner
and/or lender

If new construction � reputation and
performance of yard � should allow
surveyor of ovner or lender observe
construction

3.

Type of Vessel

Single fishery � resource/marketing
questions

2. Combination vessel � cost of change
over � adequate perfection of security
interests

Vessel ConstructionD.

Steel, wood, fiberglass � may alter
term of loan

2. Northern Yard/Southern Yard

Related EquipmentE.

Electronics � scheduled for insurance
purposes

Related fishing gear not in use, C.2.,
above

IV. Vessel Finance � Trend is awa from loanin on collateral



V. Facilit Finance

Facilities Contemplated

1. Processing

2. Support � fuel, ice, supplieS

Qualifications/Experience of Management

Pro Formas � 5 years � Debt and Equity

1. Fish price trends

Z. Regulatory trends

If a Processing Facility

A.

B.

C.

D.

1. Marketing ability

2. Transportation facilities

3. Customer base

4. Reliability of sources of product

Use of Funds

l. Operating funds

2. Line of credit

3. Contingency account

VI.

Vessel loansA.

Documentation with U.S.C.G.

Preferred Ship Mortgage

Financing Statements

Real Estate Mortgages

Cross � Collateralization

2.

6. Guarantys

7. Stock pledges

Securin the Loans A art from the Promissor Note



Shore � facility loans

Financing statements

Real Estate Mortgages

Guarantys

Cross � Collaterization

Stock pledges

3.

Insurance

Vessel Insurance

Hull min. ll0% outstanding
balance � better to have

agreed value policy

a 0

PC I � 4l Million � Number in
crew?

b.

Pollution

Scheduled electronics

c ~

d.

Breach of Warranty/
mortgagee's single interest
coverage

e.

Notice of cancellation

Z. Facility Insurance

a. Fire with extended coverage

b. Liability

3. Life insurance  decreasing term! or key
man insurance on principals



VII. Areas of Concern Rules of Thumb

Vertically Integrated Entities � Vessel to
Processor to Market

A.

"Managed Vessels"

Vessel. Migration

Financing of Insurance Premiums

Lapse of Insurance Policies

Green Grouper

B.

C.

D.

E.

F.

G.

Use of CPAs, surveyors, other advisors

07918

On start-up � Preparation costs about 5% of
amount to be financed
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CODE OF FEDERAL REGULATIONS

TITLE 50

Sec.

AUTHORITY: Title XI, Merchant Marine Act., 1936, as amended �6 U.S.C.
1271-1279, Pub. L. 96-561! and Reorganization Plan No. 4 of 1970  86 Stat.
909!.

SOURCE: 47 Fed. Reg. 57435, Dec. 23, 1982, unless otherwise indicated.

REGULATORY HISTORY: Notice of proposed rulemaking, 47 FR 33648, Aug. 3,
1982; final rule, 47 FR 57432, Dec. 23, 1982.

$255.1 PURPOSE.

These rules govern guaranteed financing for fishing vessels and fisheries
shoreside facilities under the provisions of Title XI of the Merchant Marine
Act,, 1936 �6 U,S.C. 1271-1279!, as amended by the American Fisheries Promo-
tion Act  Pub. L. 96-561! The purpose of the Fisheries Obligation Guarantee
Program is to make long-term financing available to the United States fishing
industry by providing a U.S. Government guarantee of repayment of the debt por-
tion of fishing vessel and shoreside facility construction, reconstruction,
reconditioning, or  where eligible! purchasing costs.

ALL�!

255. 1

255. 2

255.3

255.4

255.5

255.6

255.7

255.8

255.9

255.10

255.11

255.12

255.13

255.14

255. 15

255.16

PART 255 � FISHERIES OBLIGATION GUARANTEE PROGRAM

Purpose.
Definitions.

Applications,
Citizenship requirements.
Project requirements.
Guarantee limits, debt maturities, and interest rates.
Fishing industry ability and experience.
Economic soundness.

Financial requirements.
Collateral.

Miscellaneous requirements.
Fees.

Demands and payment.
Default/liquidation of collateral.
Program guidelines.
Applicability of rules.
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$255.2 DEFINITIONS,

 a! Act means Title XI of the Merchant Marine Act, 1936, as amended �6
U.S.C. 1271-1279!.

 b! Actual Cost means the total amount paid or owed by an obligor for
the construction, reconstruction, reconditioning ox  where eligible! purchase
of fishing vessels or fisheries shoreside facilities.

 c! h~enc means the National Marine Fisheries Service, National Oceanic
and Atmospheric Administration, U.S. Department of Commerce.

 d! Chief Financial Services Division means the Chief, Financial Servi-
ces Division, National Marine Fisheries Service, National Oceanic and Atmos-
pheric Administration, U,S. Department of Commerce, or his designee.

{e! Citizen of the Northern Mariana Islands means:

�! Any individual who is a citizen of the Northern Mariana Islands
 and qualifies as such under Section 8 of the Schedule on Transitional Matters
attached to the Constitution of the Northern Mariana Islands!;

�! Any corporation formed under the laws of the Northern Mariana
Islands, if at least 75 percent of it is owned by individuals specified in
paragraph  e! l! of this section or citizens or nationals of the United
States; or

�! Any partnership or other form of association, if all the gen-
eral partners, and at least 75 percent of all partners, are individuals speci-
fied in paragraph  e!�! of this section or citizens or nationals of the
United States.

 f! Citizen or National of the United States means:

�! Any individual who is a citizen of the Northern Mariana Islands
or a citizen or national of the United States of America;

�! Any corporation, if at least 75 percent of it is owned by citi-
zens of the Northern Mariana Islands or by citizens or nationals of the United
States of America within the meaning of the provisions of Section 2 of the
Shipping Act, 1916 �6 U.S.C. 802!; or

�! Any partnership or association, if all the general partners,
and at least 75 percent of all partners, are citizens of the Northern Mariana
Islands or citizens or nationals of the United States of America.

 g! Conditional Fisher means any fishery which has been declared as
conditional under 50 CFR Part 251.

 h! Contribute to the Develo ment of the U.S. Fishin Industr means any
project which:

�! Enables fishing vessels to reduce harvests in conditional fish-
eries;
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�! Applies new technology;

�! Makes any fisheries operation afloat or ashore more efficient,
productive, or competitive;

�! Has a potential for increasing fisheries exports;

�! Aids in the development of an underutilized fishery; or

�! In any other demonstrable way, contributes to the stability,
growth, productivity, or development of the U.S. fishing industry.

 i! De reciated Actual Cost means the actual cost of a fishing vessel or
fisheries shoreside facility, depreciated  excluding land, which is not depre-
ciable! on a straightline basis at one-year intervals over the vessel or fa-
cility's economically useful life, less a IO percent salvage value.

{k! Fish means all forms of aquatic animal and plant life other than ma-
rine mammals and birds.

 f! Fisheries Shoreside Facilit means any land, or structure or equip-
ment on land, used for unloading, receiving, holding, processing, or distri-
buting fish of every kind  including fish caught as a result of commercial
passenger carrying fishing operations!. This term does not include:

�! Office furniture, equipment, ar supplies;

�! Any rolling equipment which will be used outside the primary
production site;

�! Any other non-fixed equipment which should be financed either
from working capital or by the proceeds of short-term financing from other
sources; or

�! Any facility where more than 49 percent of the gross income is
projected to be from the retail selling of fish or fisheries products or from
anything else other than the unloading, receiving, holding, processing, or
distribution of fish.

 m! Fishin Vessel means any vessel, boat, ship, or other craft which is
documented under United States law and is used for, equipped to be used for,
or of a type which is normally used for commercial fishing  including commer-
cial passenger carrying fishing vessels! or aiding or assisting one or more
vessels at sea in the performance of any activity relating to fishing {inclu-
ding, but not limited to, preparation, supply, storage, refrigeration, trans-
portation, or processing!.

 n! O~bli ee means the party who lends the proceeds of a guaranteed ob1i-
gation or invests in a guaranteed obligation.

 j! Economicall Useful Life means the period during which the fishing
vessel or fisheries shoreside facility, with proper maintenance, will remain
economically productive.
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 o! O~bli or means the party who borrows the proceeds of a guaranteed ob-
ligation.

 p! ~pro ram means the Fisheries Obligation Guarantee Program under Title
XI of the Merchant Marine Act, 1936, as amended �6 U,S.C. 1271- 1279!.

 q! P~ro'ect means a construction, reconstruction, recondir.ioning, or
 where eligible! purchase of fishing vessels or fisheries shoreside facili-
ties, whose financing will be guaranteed under the Program.

 r! Reconstruction or Reconditionin means any improvements of used
fishing vessels or fisheries shoreside facilities provided that:

�! At least 75 percent of improvement expenditures are capital,
rather than expense, items;

�! The improved vessel or facility will have an economically use-
ful life of at least 10 years  ar longer if the term of the proposed financing
for which a guarantee is sought is longer!, but specific equipment involved in
a reconstruction or reconditioning may individually have economically useful
lives of less than 10 years;

�! The improved vessel or facility will be fit and sufficient for
its intended operation; and

�! The improvement project involves more, than routine repair or
maintenance.

 s! Secretar of Commerce means the Secretary of Commerce, or his desig-
nee.

 t! State means any State of the United States of America, the District
of Columbia, the Commonwealth of Puerto Rico, American Samoa, the Virgin
Islands of the United States, Guam, the Northern Mariana Islands, any other
commonwealth, territory, or possession of the United States of America, or any
political subdivision of any of the above.

 u! Underutilized Fisher means:

{1! Any species of fish for which foreign fishing within the U.S.
Fishery Conservation Zone is permitted or any species of fish within or with-
out such zone for which a demonstration can be made that such species is not
fully utilized by U.S. iishing vessels  including species designated as under-
utilized by states under whose fishery management jurisdiction those species
fall!; or

�! For fisheries shoreside facilities, any facility which will
utilize the species defined in paragraph  u! l! of this' section, or any facil-
ity for which a demonstration can be made that existing fisheries shoreside
facilities are inadequate to fully, properly, or efficiently utilize fishing
vessel production, regardless of the species involved.
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$255.3 APPLICATIONS,

Applications for a program guarantee should be submitted to the Agency
office listed below which corresponds to the region in which the proposed pro-
ject will operate:

National Marine Fisheries Service, Northeast Region, Financial Services
Branch, Post Office Building, Box 1109, Gloucester, Massachusetts
01930 �17! 281-3600

National Marine Fisheries Service, Northwest Region, Financial Servi.ces
Branch, 7600 Sand Point Way, NE., Bin C15700, Seattle, Washington
98115 �06! 527-6122

National Marine Fisheries Service, Southeast Region, Financial Services
Branch, 9450 Koger Blvd., Duval Bldg., St. Petersburg, Florida
33702  813} 893-3148

National Marine Fisheries Service, Southwest Region, Financial Services
Branch, 300 South Ferry Street, Terminal Island, California 90731
�13! 548-2478

Application forms are obtainable from the offices listed above. A~11 o-
tential a licants should discuss their ro ect with a re ional Pro ram offi-
cer before submittin an a lication.

5255.4 CITIZEN

Any citizen or national of the United States is eligible to apply for a
guarantee under the Program,

$255.5 PROJECT RE UIREMENTS.

 a! ualifications for Pro ram Guarantees. Program guarantees are avail-
able for financings  including reimbursement of obligors for expenditures pre-
viously made! for the construction, reconstruction, reconditioning, or  where
eligible! purchase of any fishing vessel documented under United States law or
any fisheries shoreside facility located anywhere in any State of the United
States.

 b! Used Fishin Vessels and Fi heries Shoreside Facilities. Financing
of the purchase cost of any used fishing vessel ar fisheries shoreside facil-
ity may be guaranteed only if the vessel or facility will �! aid in the de-
velopment of an underutilized fishery or �! contribute to the development of
the U.S. fishing industry and be reconstructed or reconditioned in the United
States.

 c! Conditional Fisheries. Program guarantees are available for finan-
cing the construction of a new fishing vessel which vill operate in a condi-
tional fishery, or which will result in the transfer of a used vessel into
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operation in a conditional fishery, only if one of the following conditions is
met:

�! The vessel whose financing is guaranteed  despite the fact that
it will operate in a conditional fishery! is also fully equipped for, and ful-
Ly capable of, operating in an underutilized fishery;

�! The vessel involved will replace a vessel of comparable fishing
capacity which had operated in the conditional fishery prior to the designa-
tion of such fishery as conditional;

�! The vessel whose financing is guaranteed was contracted for
prior to the designation of the fishery in which it will be operated as condi-
tional;

�! The financing to be guaranteed will be used for the reconstruc-
tion or reconditioning of a vessel already operating in the conditional fish-

ery; or
�! The application for Program guarantee had been submitted prior

to the designation as conditional of the fishery in which the vessel will be
operated. See 50 CFR Part 251 for those fisheries which are designated as
conditional.

 d! Eli ibilit for Vessels or Facilities Which Will be Used in Underuti-
lized Fisheries. In order for the financing of a fishing vessel or fisheries
shoreside facility to be eligible for a Program guarantee because such vessel
or facility will be used in an underutilized fishery  including the underuti-
Lized fisheries aspects of the conditional fisheries requirements!, such ves-
sel or facility must be fully equipped for, and be fully capable of, operating
in an underutilized fishery. This determination will be made by the Chief,
Financial Services Division at the time of Program guarantee approval. The
Obligor will be required to execute an agreement to operate the vessel in the
underutilized fishery,

f255.6 GUARANTEE LIMITS DEBT MATURITIES AND INTEREST RATES.

 a! Actual Cost. In addition to the cost of construction, reconstruc-
tion, reconditioning, or  where eligible! purchase of a fishing vessel or
fisheries shoreside facility, the actual cost of such a vessel or facility may
also include:

�! Reasonable architectural, engineering, or inspection expenses
incurred with regard to the vessel or facility before completion;

�! Reasonable expenses for interes't on debt incurred to finance
the vessel or facility during its construction, reconstruction, or recondi-
tioning;

�! The reasonable expenses of any contract for consulting services
to assess the financial, economic, or technical feasibility of a vessel or fa-
cility or its fitness and sufficiency, if such services are re uired b the
Chief Financial Services Division as a recondition to a decision about the
a roval of a uarantee
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�! Dredging or other costs deemed by the Program to be necessary.
Actual costs do not include any other expenses which cannot be capitalized un-
der generally accepted accounting principles  except acceptable items for re-
pair or maintenance associated with reconstruction or reconditioning!.

 b! Guarantee Limits. The Program may guarantee financing representing
up to 875 percent of the actual cost or depreciated actual cost of the con-
struction, reconstruction, reconditioning, or  where eligible! purchase of
fishing vessels or fisheries shoreside facilities. Consideration of the risk
involved may, however, result in a guarantee approval for less than 87$ per-
cent of actual cost.

 c! Debt Maturities. Debt maturities on obligations guaranteed under
this Program may not exceed 25 years. No debt maturity may, however, exceed
the economically useful life of the fishing vessel or fisheries shoreside fa-
cility involved. The economically useful life will be determined by the
Chief, Financial Services Division, on a case-by"case basis.

�! Fishin Vessels. Generally, 25-year maturities for obligations
on fishing vessels guaranteed under the Program will be restricted to finan"
cings for the construction of large and expensive fishing vessels with eco-
nomically useful lives supporting a 25-year maturity. Debt maturities on
guaranteed obligations for financing smaller and less expensive fishing ves-
sels will generally be restricted to 15-20 years  or less, if their economi-
cally useful lives are less or if risk considerations require less!.

�! Reconstruction and Reconditionin . The debt maturity of gua-
ranteed financing for reconstruction or reconditioning will not extend beyond
the economically useful life of the vessel or facility in its reconditioned or
reconstructed state. The economically useful life of a reconstructed or re-
conditioned vessel or facility will be determined by the Chief, Financial Ser-
vices Division, on a case-by-case basis.

 d! Interest Rates. Interest rates on obligations to be guaranteed un-
der the Program shall be approved by the Program and shall not exceed the rate
determined to be reasonable, taking into account the range of interest rates
prevailing in the private market for similar transactions.

is being refinanced would itself have been eligible for a Program guarantee.

�! Fisheries Shoreside Facilities. Debt maturities on guaranteed
obligations for financing major fisheries shoreside facilities construction
Projects may generally be up to 25 years if the economically useful life of
the facility is at least that long. If a major facility Project involves a
significant amount of financing for fixed equipment which has a shorter eco-
nomically useful life than that of the structure which houses it, an accept-
able maturity date for the whole Project will be determined by a weighted
average of the differing economically useful lives involved or by such other
method as the Chief, Financial Services Division, deems appropriate  including
separate financings if that is warranted!, More minor facilities Projects
will generally be restricted to debt maturities of 15-20 years  or less, if
their economically useful lives are less or if risk considerations require
less!.
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 f! Foreclosure Purchase. The financing of the purchase price. of a ves-
sel or facility whose previous financing was guaranteed under the Program and
which is then sold at a foreclosure sale  or sold subsequent to the foreclos-
ure sale after the Program purchases the vessel or facility at foreclosure!
may be guaranteed under the Program.

$255.7 FISHING INDUSTRY ABILITY AND EXPERIENCE.

 a! Owner-0 crated Pro'ects. Fishing vessel and fisheries shoreside fa-
cility owners must possess the necessary ability, experience, resources,
character, reputation, and other qualifications to operate properly aad main-
tain the vessel or facility and protect the Program against undue risk.
Owners who cannot demonstrate a successful background of ability aad exper-
ience ia the fishin industr of an appropriate duration, degree, and nature
considering the type and magnitude of the Project for which financing is being
sought will not be eligible for a Program guarantee. Under appropriate cir-
cumstances, and at the Program's sole discretion, the lessee of a financing
lease may be considered as an "owner" for the purposes of meeting the require-
ments of this section.

 b! E uit Contributors. Equity contributors without this demonstrated
fishing industry ability and experience may be allowed to own a portion, not
to exceed 49 percent, of the vessel or facility for which guaranteed financing
is sought oaly if:

�! At least 51 percent of the vessel or facility is owned by per-
sons who do possess the requisite fishing industry ability and experience, and
such persons have made a full pro-rata equity contribution, are severally 100
percent liable for the debt obligation, and are responsible for the management
and operation of the Project; and

�! The vessel or facility being financed is so large and so expen-
sive as to be beyond the normal equity funding capability of an owaer with the
requisite fishing industry ability and experience.

$255,8 ECONOMIC SOUNDNESS.

 a! Income and E ease Pro'ect.ions. Coaservative income and expense
projections must reasonably assure adequate aet earnings from operation of the
vessel or facility. This projectioa must allow the prospective accumulation
of net retained earnings sufficient to provide for operational contingencies,
to establish a reasonable reserve for depreciation, and to protect the Project
against cyclical economic coaditions in the fishing industry.

 c! I,imitation of I.iabilit . In no eveat will equity contributors be
permitted to limit their liability to the amount of their original equity con-
tribution. Each equity contributor shall, additionally, be joiatly aad sever-
ally liable for at least the amount of the guaranteed debt obligatioa which
correspoads to the perceatage of such equity contributor's ownership interest
in the vessel or facility. This limitation of liability provision shall apply
to all equity contributors in closely-held corporations, partnerships, and
joint ventures.
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 c! Consultant Services. The Program may require, as a pre-condition to
a decision about approving a guarantee, that expert consulting services be
provided. This requirement will generally be restricted to situations where a
guarantee is sought for financing for larger and more expensive vessels to be
operated in underutilized fisheries, or for larger and more expensive fish-
eries shoreside facilities, but may also be imposed where a guarantee is
sought for financing for larger and more expensive vessels to be operated in
more developed fisheries. The expert consulting services may be required to
assist in assessing economic, technical, and financial feasibility, property
design and engineering or other factors. When such a requirement is imposed,
the Program  under conditions acceptable to the Obligor! will choose the con-
sultant and specify the consultant's duties, and the Obligor will reimburse
the Program for the Program's payment of the consultant's services. No ap-'
proved application will be closed until satisfactory arrangements have been
made for such reimbursement. If an application is declined, the 25 percent
commitment fee may be used by the Program for such reimbursement. When such
a re uirement is i osed b the Pro ram, the cost of such consulting services
may be included in the actual cost of the Project  if approved! for purposes
of determining the amount of the guarantee.

f255.9 FINANCIAL RE UIREMKNTS,

 a! Workin Ca ital. The vessel or facility owner must be in suffi-
ciently sound financial condition to meet obligations, to continue to operate
successfully the vessel or facility and all other business operations, and to
protect the Program against undue risk. Audited financial statements will
ordinarily be required in applications for guaranteed financing for large
fisheries shoreside facilities projects, and may be required ia applications
for other purposes. Working capital  current assets minus current liabili-
ties! requirements will be established on a case-by-case basis, but must in
all cases be sufficient to fund vessel or facility operations until the vessel
or facility can generate sufficieat income to do so. Working capital must be
sufficient not only for the Project for which guaranteed financing is sought,
but for al.l other affiliated projects, businesses, or interests. The minimum
working capital from e~ui~t sources must in the case of fishing vessel coa-

 b! Uaderutilized Fisheries. An economic soundness test for vessels or
facilities to be operated in underutilized fisheries that is less stringent
than the requirements for vessels or facilities to be operated in more devel-
oped fisheries may, at the Program's discretion, be applied. This less strin-
gent economic soundness test will, however, not extend to factors beyond the
uncertainty of cash-flow projections in an underutilized fishery. Noreover,
the Program will otherwise only guarantee financing for vessels or facilities
which are to operate in the initial development stages of an underutilized
fishery if the owners of those vessels or facilities adequately share with the
Program a higher degree than ordinary of the greater financial risk. Demon-
strated fisheries ability and experience' requirements, financial condition re-
quirements, and collateral requirements all may be stringent when the vessel
or facility financed is to operate in the initial development stages of an
uaderutilized fishery rather than in a more developed fishery. Owners of ves-
sels or facilities which are to operate in the initial development stages of

ience.
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25-2016 struction equal at least 8 percent of the total capitalizable cost of the ves-
sel. In the case of fisheries shoreside facility construction, the minimum
warking capital required from equity sources will be determined on a case-by-
case basis, but will ordinarily be considerably greater than that. required for
fishing vessels. Minimum working capital requirements for reconstruction,
reconditioning, and  where eligible! purchasing Projects will be decided on a
case-by-case basis. Additional working capital may be required on a case-by-
case basis and may, at the Program's discretion, consist of readily converti-
ble investments, other assets readily capable of being used to generate work-
ing capital, lines or letters of credit, or the presence of a co-maker or
guarantor with sufficient financial. resources.

 b! E~uit . No financing shall be approved for a guarantee unless the
Obligor can demonstrate that, at the time of the financing's closing, minimum
capital provided frow a~nit sources is equal to at least the total of the
following:

�! 12' percent of the total capitalizable cast af the construc-
tion, reconstruction, reconditioning, or  where eligible! purchase of the ves-
sel or facility  the downpayment!;

�! The Program's first-year guarantee fee;

�! The first year's premium for all required insurance;

�! The minimum working capital requirement; and

�! Such other additional amounts as the Program may deem necessary
an a case-by-case basis.

 c! Guarantees af Financin for Fisheries Shoreside Facilities or Pro-
V 1 . Applicants for guarantees for financing of fisheries shore-

side facilities and processing vessels will be required ta obtain acceptable
lines or letters of credit  some may be required to be in the form of irrevo-
cable letters of' credit! for all foreseeable inventory financing needs  beyond
those ta be met by the working capital available fram equity sources! during
at least the first year of operation of the facility or vessel.

g 255 . 10 COLLATERAL.

 a! N~ort a e. The vessel or facility for which the financing is to be
guaranteed should always be collateral for the Program guarantee. This pro-
perty ordinarily will be secured by a first mortgage or, and in the case of
vessels, by a first preferred ship mortgage in favor of the Secretary of Com-
merce. In the case of equipment, the security interest may be perfected by a
filing in accordance with the Uniform Commercial Code and/ar by the recording
of any form of security agreement or mortgage  e.g. chattel mortgage! neces-
sary in a jurisdiction where the Uniform Commercial Code has not been adopted.

 b! Guarantees. If, in considering the risk involved in guaranteeing a
financing, net worth is a significant factor relied on to offset other risks,
such net worth must ordinarily be pledged as additional collateral. for the
program guarantee  an irrevocable letter of credit may be substituted under
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 c! Limitation of Liabilit . In no instance will equity contributors be
permitted to limit their liability on a guarantee only to the amount of their
initial equity contribution. Equity contributors will, additionally, be re-
quired to be --at least jointly and severally liable for the amount of the gua-
ranteed obligation which corresponds to the percentage of their ownership in-
terest in the Project. Such equity contributors may, however, be required to
be liable for more than such percentage. Under appropriate circumstances, and
at the Program's cole discretion, the lessor of a financing lease may be
treated differently,

 d! Dual-Use Ca ital Construction Fund A reement. In the case of fish-
ing vessels, the Program may require, as additional collateral, execution of a
dual-use Capital Construction Fund Program agreement, and annual deposit. into
such fund  on a tax-deferred basis! of a reasonable portion of the net income
of the vessel. Dual-use agreements provide for all the normal benefits of the
Capital Construction Fund Program, but also give the Program control of with-
drawals from a Capital Construction Fund and allow the Program to use these
reserved funds, in the event of a default, to repay the debt obligation in-
volved in the guaranteed financing. This control insures that the Obligor
will. have an emergency reserve of funds, as well as a reserve for recondi-
tioning of the vessel. At the Program's discretion, reserved funds not re-
quired in connection with the vessel for which financing is guaranteed may be
withdrawn for other qualified purposes.

 e! Reconstruction or Reconditionin . The Chief, Financial Services Di-
vision, may, in his discretion, require such additional security or collateral
as may be necessary to secure the Program's interest.

$255.11 MISCELLANEOUS RE UIREHKNTS.

 a! Insurance. All vessels and facilities for which financing is gua-
ranteed shall be continuously insured during thy term of the Program guarantee
with such casualty, liability, breach of warranty, keyman, title, and/or other
insurance in such form and amounts as the Program deems necessary. The Pro-
gram shall ordinarily be the sole loss payee on all such insurances. No such
insurances may be cancelled without 20 days prior written notice to the Chief,
Financial Services Division. The Program's standard endorsements regarding
the insured's breach of warranties, negligence, omission, etc., as well as an
admission of seaworthiness or property soundness, shall be a part of all such
insurances.

terms and conditions acceptable to the Program! . ! f a closely-held corpora-
tion will be the Obligor, all maj or stockholders will ordinarily be required
to provide their personal guarantees as additional collateral for the Program
guarantee. If a subsidiary corporation, without substantial assets in addi-
tion to the vessel or facility is Obligor, the parent corporation will ordi-
narily be required to provide its guarantee as additional collateral for the
Program guarantee. Personal or entity guarantees will always be required as
additional collateral for Program guarantees where necessary to assure that
the principal parties in interest, who ultimately stand most to benefit from
the Project, are held accountable for the performance and operation of the
Proj ect.
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 c! Pro ert Ins ection. The Program will require inspection and ap-
proval of all vessels and facilities before providing a financing guarantee.
For all guarantees involving financings of more than $500,000, the Program,
where appropriate, will require inspection and approval by certified archi-
tects or engineers  either marine or real property architects or engineers!.
For program guarantees for financing of less than $500,000, the required
property inspection and approval may, at the Program's discretion, be made by
any competent authority acceptable to the Program. The required property in-
spection and approval should involve assessment of at least the following:

�! Adequacy of workmanship;

�! Fitness and sufficiency for the intended purpose;

�! Reasonableness of cost;

�!
property, and

Compliance with basic contract specifications regarding the

�! The identification and recommended resolution of any signifi-
cant deficiencies.

Where financing for used vessels or facilities is to be guaranteed, the
inspection and approval assessment will be adjusted to provide the normal as-
surances associated with financing the acquisition of used property. Issuance
of guarantees of financings involving more than $5,000,000 may be conditioned
upon additional requirements regarding the inspection and approval of a vessel
or facility. Program guarantees of financings involving more than $5,000,000
should always be conditioned on comprehensive on site inspection, by certified
architects and engineers, and inspection of the vessel or facility to be fi-
nanced at appropriate times during construction, reconstruction, or recondi-
tioning. The Program may require American Bureau of Shipping classification
requirements for all Program guarantees involving fishing vessels costing more
than $5,000,000, and applicants are urged presently to consider voluntary use
of the American Bureau of Shipping classification program for the construction
of all fishing vessels costing over $5,000,000. All required property inspec-
tions and approvals must be conducted by competent and impartial authorities

 b! Bids and Pro ect Costs. If application for Program guarantee is
first made before a contract for the vessel or facility to be financed is exe-
cuted, not less than three responsive bids for the vessel or facility will or-
dinarily be required. Ordinarily, the lowest bid will be accepted, unless the
Obligor and the Program agree that it is advisable to accept a higher bid. If
application for a Program guarantee is first made after a contract for the
vessel or facility has been executed, the Program may not guarantee a finan-
cing in an amount higher than would fairly and reasonably have resulted if
competitive bidding had occurred. All applicants are encouraged to obtain at
least three competitive bids, and applicants without such bids who first apply
after a contract has been executed may be required by the Program to estab-
lish, at their expense, independent confirmation acceptable to the Program
that the contract cost is both fair and reasonable. Approvals and commitments
for Program guarantees will be based on the initial contract cost, and con-
tract cost overruns may or may not, at the sole discretion of the Program, be
added to the amount of the guaranteed financing.
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acceptable to the Program. Architects, engineers, surveyors, or appraisers
employed by contractors constructing, reconstructing, or reconditioning a ves-
sel or facility, or by parties selling used vessels or facilities, are not
acceptable for meeting this requirement. The cost of inspection and approval
services in connection with a vessel or facility may be included in the actual
cost of the vessel or facility and, thus, guaranteed by the Program.

 d! Maintenance Reviews. All vessels and facilities for which financing
is guaranteed under the Program shall be inspected at least once every three
years by a competent and impartial authority acceptable to the Program. A
full inspection report, identifying deficiencies aud recommending the action
necessary for thier correction, will be provided to the Obligor and to the
Program. Failure to provide this tri-annual inspection, or correct deficien-
cies identified by it, will constitute a default of the terms and conditions
of mortgages securing the Program's guarantee and a cause, at the Program's
discretion, fa'r acceleration and liquidation of the debt obligation. Special
property inspections may be required whenever the Program deems it necessary
to preserve its collateral. All such inspections shall be at the expense of
the Obligor. This requirement extends to all supplementary collateral for
Program guarantees.

 e! Terms and Conditions of Pro ram Guarantees. The Program will, on a
case-by-case basis, specify in detail the precise terms and conditions pre-
requisite to the Program's willingness to provide a guarantee. These terms
and conditions are at the Program's sole discretion, and an applicant's fai1.-
ure to comply with them will result in nonqualification for a Program guaran-
tee.

 f! Pro ram Obli ees. The applicant may choose the Obligee to fund the
debt to be guaranteed by the Program. Obligees may be any financial instiQa-
tion, public agency, or other party. The Program may, however, refuse to gua-
rantee financing unless it has approved the terms and conditions of the finan-
cing  including particularly the interest rate and other amortization provi--
sions! before the Obligor makes a firm commitment to an Obligee. Failure to
first obtain the Program's approval may result in the Program's refusal to
issue the guarantee despite the fact that the Obligor may have created a
binding contract with an Obligee, abrogation of which may result in loss to
the Obligor. The Program will assist those whose applications for Program
guarantees are approved to gain access to the private market for appropriate
financing, but only as a gratuitous service.

Arrangements between the Obligor and the Obligee are a matter of
private contract between those two parties, and the Program will not in any
way be responsible to either for nonperformance by the other.

 g!

 I! Contracts. All debt obligations and associated contractual
arrangements which comprise the financing will be documented by standard Pro-
~am forms, which may not be altered or amended in any way by insertion, dele
tion, or variation without prior Program approval  which will be sparingly
granted!.
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�! Closin Schedules. The Program will attempt to meet the
closing schedules where reasonable! of Obligors aad Obligees. The Program,
however, accepts ao responsibility for adverse iaterest-rate fluctuations,
loss of commitmeats or other consequeaces of non-compliance with Obligors' or
Obligees' closing schedules. Obligors aad Obligees should work closely with
the Program to assure reasonable closiag schedules, since internal workload
aad personnel considerations sometimes affect the Program's ability to meet
otherwise desirable schedules.

�! Closin Vessel Financia s. The Program will attempt to close
guarantees on financings involviag fishing vessels with minimal services from
private attorneys and/or other private contractors.

�! Closin Shoreside Facilities Financin s. Closings for guaran-
tees of finaaciag for fisheries shoreside facilities will require substantial
services froh private attorneys and/or other contractors at the expense of the
Obligor. The choice of such private coatractors for aay portioa of the clos-
ing process is subject to Program approval. Services required to be provided
by private coatractors may include: title searches; preparation of legal
documents; actual closing, escrow, and disbursement services; and the provi-

binding effect of transactions, compliance with procedures specified by the
Pxogram, and other assurances.

discretion, may require the use of a paying agent or trustee. Where paying
agen~ are used, Obligors or Obligees will be responsible for their cost.

fi255.12 FEES.

 a! Filin and Commitment Fees. The Program's filing and cossaitment fee
shall be Q of 1 percent of the first $2,000,000 principal amount  or portion
thereof! of the Program guarantee for which application is made aad g of 1
percent of all principal amount over $2,000,000. The fee shall be due at the
time an application is submitted, and no application for guarantee shall be
accepted unless the full filing and commitment fee accompanies it. The filing
fee shall be 75 percent of the filing and commitment fee, and once an applica-
tion for a guarantee is accepted, no portion of the filing fee shall be re-
turned for any reason. The commitment fee shall be the remaining 25 percent
of the filing and commitment fee, and shall be returnable only if a refund is
requested before the Program issues an Approval in Principle letter or if the
application is declined.

 b} Guarantee Fee. The Agency guarantee fee shall be:

{1! For guarantees on financings not involving underutilized fish-
eries risks, 3/4 of 1 percent of the average unpaid principal balance of the
debt obligation for which the guarantee is outstanding during each year of the
life of the guarantee; and

�! For guarantees ou financings involving underutilized fisheries
risks, 1 percent of the average unpaid principal balance of the debt obliga-
tion for which the guarantee is outstanding during each year of the life of
the guarantee.
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The guarantee fee shall be due in advance based upon the financing's
amortization schedule. The first annual guarantee fee shall be due at closing
of the guarantee. Each subsequent annual guarantee fee shall be due an the
anniversary date of the closing of the guarantee. Na refund of guarantee fees
shall be made regardless of the status of the financing or the guarantee dur-
ing the year to which the guarantee fee relates.

 c! Refinancin Ass tion Fee. The Program's refinancing/assumption
fee shall be g of 1 percent of the principal amount of the debt obligation to
be refinanced or assumed, and is due upon application for a guarantee for the
refinancing/assumption. The refinancing/assumption fee is non-returnable re-
gardless of the subsequent disposition of an application. The Chief, Finan-
cial Services Division, may, however, �! waive the refinancing/assumption fee
where the refinancing/assumption is primarily to protect the Program's in-
terest or �! charge an actual cost fee not ta exceed $1,000, where the refi-
nancing/assumption does not substitute a wholly different obligor for the
initial obligor.

W
ment of Commerce, National Oceanic and Atmospheric Administration, NBOC 1,
Room 122, 11420 Rockville Pike, Rockville, Maryland 20852. Checks shall be
made payable to: "NMFS/FSFF"

$255.13 DEMANDS AND PAYMENT.

All demands by Obligees, whose debt has been guaranteed under the provi-
sions of this Program, for payment of all or any portion of a guaranteed obli-
gation in default shall be made in writing to the Chief, Financial Services
Division, F/UD5, 3300 Whitehaven St., NW., Washington, D.C. 20235, by certi"
fied mail, return receipt requested. In the event the Program does not ack-
nowledge timely receipt of a demand alleged to have been timely made, the de-
mander must possess evidence of the demand's timely delivery to the Program.
Payment of demands shall be made within 30 days after receipt of a timely de-
mand by the Chief, Financial Services Division. Demands may be made by Obli-
gees' duly authorized agents or trustees.

$255.14 DEFAULT/LI UIDATION OF COLLATERAL.

{a! Default. In the event of default by an Obligor which results in the
payment by the Program to an Obligee of the guaranteed debt, the Program shall
ordinarily foreclose on its collateral and institute personal collection pro-
ceedings against the Obligor and the guarantors of the financing. At the
Program's sole discretion, other remedies which are deemed mast appropriate to
protect the Program's interest may be pursued. '

 b! Li uidation of Collateral. If the Program is the highest bidder at
a foreclosure sale of collateral, the Program  as the new owner of the colla-
teral! may, in its sale discretion, subsequently complete, recondition, recon-
struct, renovate, repair, maintain, operate, charter, lease, or sell such col-
lateral. In the event there is a willing buyer for such collateral at an a-
mount at least equal, or almost equal, to the amount owed the Program, the
Program may convey title to such collateral, upon proper payment, without
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competitive bidding or other contracting procedures. If there is not a will-
ing buyer for such collateral at an amount equal, or almost equal, to the a-
mount owed the Program, the collateral will ordinarily be disposed of by com-
petitive bidding--unless the Program decides that it can best recover without
competitive bidding. Any deficiency resulting from the Program's purchase of
collateral at a foreclosure sale shall not be offset by receipts from a subse-
quent sale of such collateral in the event the Program purchases the colla-
teral and sells it for an amount greater than that owed the Program, the ori-
ginal Obligors and guarantors of the guaranteed financing remain liable for
such deficiency.

$255.15 PROGRAM GUIDELINES.

The Chief, Financial Services Division., will issue Program guidelines
from time to time, as the need arises, to govern national Program policy and
administrative issues which are not addressed by these rules.

$255.16 APPLICABILITY OF RULES.

These rules will be applicable to all Program applications first accepted
after the rules' effective date.
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FZSHERIKS DEVELOPMENT

Financial Assistance

1. Shoreside Facility Loan Guarantees: 46 U.S.C. 1271-1279;
47FR 57432 to 57441.

Citizenship of applicant

Financial standing

Working capital

Collateral

Guaranty charges

Availability of NNFS authority

2. Capital Construction Fund

Extension to cover shoreside facilities

Citizenship of applicant
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ALASKA FISHERIES DEVELOPMENT FOUNDATION

Pollock Industr y Development Proqr am

AFDF's most siqnificant accomplishment has been the development of a new
methodology for stimulatinq qrowth of the seafood industry. This new
approach is embodied in the "Pollock Industry Development Proqram" bequn
recently with a pilot project.

The key to the new approach is that it relies on the profit motive of the
private sector, forqinq new business relationships between the U.S. food
industry and Alaska's seafood industry that wil l result in development of
new markets and new products.

The new methodology for fisheries development has provoked such a positive
response from so many sectors of private industry that the Foundation
considers it a major achievement. As a corollary to the integrated
nature of the new proqram, the Foundation's membership and industry
participation network has diversified to include food companies, financial
institutions, and suppliers of qoods and services,

Model White Fish Processinq Facility

The Model White Fish Processinq Facility project beinq conducted by the
Alaska Foundation with subcontractor Trident Seafood Corporation was
initiated in January 1982. The $1.7 million in federal S-K funds invested
in the project will carry throuqh June 1984. This one facility has not
only qenerated a tremendous wealth of technical and economic information
for use in business planninq, but also has added, since June 1982, 11
million pounds of Pacific cod to the 1982 domestic catch, 18 million
pounds to the landings of first quarter 1983, and over 6 million pounds
of wet salted split cod to U.S. seafood exports.

Since shore-based processinq capacity is the most obvious missinq link
in the development of Alaska's underutilized fisheries, this plan represents
a true pioneering effort. The experiences qained by Trident Seafoods at
their remote Akutan Island facility are made accessible via the Foundation's
employment of an on-site observer and its compilation, analysis and
communication of information for its seafood industry constituents.

Utilization of Fish Waste

Another pioneering venture in Alaska's seafood industry is represented by
the groundfish catcher-processor "Arctic Trawler", The Alaska Foundation,
with subcontractor Trans-Pacific International Industries   owner of
"Arctic Trawler"!, has been engaged for a year in a project to identify
economically viable uses for portions of Pacific cod and pollock that are
normally discarded by such a space-limited processinq operation, With



assistance from private firms and the National Marine Fisheries Service,
several new product concepts have been produced and tested, with production
input factors monitored and analyzed. The results of this research will
al low greater utilization of the entire fish, which is essential to
prof'itability in processing such low-value species, and are expected to
1ead to commercial introduction of at least one new product in domestic
markets.

Crabber Conversion

Like some other req ions of the U.S., Alaska has the problem of over-
capitalization, or underutilized capacity, in some sectors of its fishing
fleet, Severe problems of this nature are beinq experienced by the crab
fleet, so a Foundation project was aimed at examininq the economics of
adaptinq a crabber to longline and process Pacific cod. This experimental
venture was not an economic success for the vesse1 owners but did generate
significant technica1 and economic data to guide similar enterprises.

GULF 5 SOUTH ATLANTIC FISHERIES DEVELOPMENT FOUNDATION

Export Market Expans ion

This activity has been des'iqned to expand export marketinq opportunities
throughout the Southeast. 4'ith major markets developinq in Africa, the
Far East, Europe, the Middle East and South America, the coordination of
foreign marketing assistance has proven to be an appropriate and functional
activity between government and industry. As a result, the industry has
participated in foreiqn trade missions, fairs and related export activities.
Industry participants cover the costs of their travel and expenses, as
we11 as provide most of the samples used in promotions. The Foundation
engaqes marketing specialists to coordinate these activities, as well as
schedule participation. Foreiqn market investiqations have been
cooperatively scheduled with the Foreiqn Agricultura'I Service of the
Department of Aqriculture, Southern United St ates Trade Association and
United States Department of Commerce,

This work has been cooperatively pursued with the regiona1 and national
offices of the National Marine Fisheries Service and has yielded the
f o 1 1 ow i nq '.

' 36 export promotions in the past f'ive years which have meant an
increase in exports of over 30 million pounds per year since 1978; and

' Over 40 f irms now exporting traditional and nontraditional fishery
resources of the Southeast. This reflects a tripling of export
participation since the program was initiated,



Resource Assessment and Exploratory Fishing

This program has been established to assemble and disseminate information
on underutil ized demersal and pelagic stocks. Thouqh scientists have
commented on the unique potential for commercial development, the lack of
historical interest has hindered even the most basic data collections.
ln recognizing this problem, investigators have been working with the
Foundation to define the character of these stocks. Of particular
interest are the herrinqs, squid, deepwater crabs, et al., species 'that
have only been nominally harvested. Because of the projected magnitude of
these stocks, and the sales potential already identified, the interest in
accumul ating and assessinq the existing data is acute,

Besides reviewing the status of these species, attention has been devoted
to the harvest potential of blue runners, bonito, jack crevalles and
other miqratory fish. Because of export potentials, these fish have been
test-har vested usinq modified drum seines, pair trawl s, deepwater purse
seines, etc. Six to ten fishinq vessels, with support aircraft, are
continually involved,

As a result of such efforts, major new fisheries have been established
for coastal herrinqs and miqratory pel aqics, with new fisheries openinq
on squid, red crabs and shark. Approximately two billion pounds of new
annual harvest is reflected in these efforts,

New Product, Development

The harvesting of a wide variety of new species has posed a complex set
of problems for the processing sector . While many species are being
frozen and exported in the round, others require special handling as well
as custom processing. Beyond directed harvests, th is work has emphasized
selected aspects of shr imp by-catch utilization, particularly handling
and processing, but more particularly, custom product formulations,

While a number of seafood products are well represented in the world
marketplace, many items are only regionally understood. This is a
particular problem with many Southeastern species. As a result, this
project has endeavored to reduce species-by-species introductions,
handlinq much of the work by implementinq broad-scale testing. Specific
examples of this work include product development and testinq with fish
flakes, surimi and fish oils. In each of these instances, a variety of
species have been proposed for future testinq, primarily for export or
domestic sale in ethnic markets.

As a result of this work, at least six new companies have been established,
each producinq products developed specifically throuqh the work described
above.



Gear Testing and Demonstrations

Recause of increased harvest interest in black drum and other "rouqh
fish", a number of new qear-types have been introduced into the Northern
Gulf . However, because of the high conversion costs, the experimental
nature and overall newness, much of this work has been both expensive and
risky. To offset these concerns, and maximize data collection, cooperative
f ish ing activities have been initiated. To date th is work has inc luded
drum seining, deepwater purse seininq, bottom lonq lininq and at least a
dozen other gear technology introductions.

Since the initiation of this effort, at least 100 vessel s have left the
over -c api ta1i zed shr imp fleet, with three other custom built vessels
entering the new fisheries. Expansion of swordfishinq, snapper-grouper,
migratory pelagic and the coastal herring fisheries, all relate to this
work. Over 150 vessels have taken part in orqanized Foundation
demonstration/gear-testing activities.

Non-Traditional Fisheries Promotions

This work has tocused on the promotion oi domestic seafood resources
through marketi nq and consumer educati on efforts . The Foundation en li sts
the support of federal and state aqencies, alonq with academic institutions.
In addition, the Foundation has qenerated support from the commercial
fishinq industry throughout the Southeast. These aqencies, institutions
and industries provide expertise, time and sample products,

The promot ion of selected fishery resources and follow-up efforts has
involved:

Materials development: food photoqraphs, with accompanyinq recipes
and fact sheets, recipe 'leaflets and posters have been produced and
distributed;

' Product samples: funds have been provided to purchase and transport
selected products for demonstrations with consumer qroups, professional
food educators, d i stributors, resta'urant chain personnel, supermarket
chain executives and others directly involved in the merchandising of
seafood products; and

' Trade and media contacts: this involves travel by marketing personnel
to distribute educational materials to newspaper food editors; to
conduct live and taped radio and television demonstrations; to
distribute pr oduct samples and discuss same with wholesalers and
distributors; and to visit restaurant and supermarket chain executives
to enlist their support for product introduction.

Over a five year period, this program has generated over eight million
dollars in complimentary media support, representing over 2,000 television
present ations, thousand s of inches of newspaper coverage, plus over 10
mi1lion pi eces of promotional material distributed.



NID-ATLANTIC FISHERIES DEVELOPMENT FOtJNDATIQN

Conversion of Blue Crab Raw Naterials into New Improved Products

This project addressed the acute problem of crab waste in the Chesapeake
Bay area, and combined it with a ful ler utilization of the product.
Results successfully indicated to industry that greater usable meat
yields could be achieved by placinq the "picked" shell through a deboning
machine. The resulting product could be formulated into several new
products. Industry has already implemented the results, which also
reduce waste generated from processing, but using "more" of the raw
material than before. A final report is available to interested industry
members.

Gear Technoloqy Transfer Demonstration

Durinq the first year of operation, this project was very successful in
qetting fishermen to try and subsequently implement new harvesting
techniques, namely pair trawl inq for squid, butterf ish and others, and
have not only increased their catches and productivity but reduced fuel
costs, Nore recently, the project was very successful in demonstrating
squid jigging to fishermen. Not only have fishermen been using the
machines, but fishermen throughout the reqion are "waitinq in line" to
put the machines on their boats.

Economic Prospectus and Five Year Development Plan

Comp! eted in mid-fall 1982, this project was one of the most significant
contributions for the betterment of the industry that the S-K program
wil 1 have produced for the Nid-Atlantic reqion. As a briefing document,
it is to be used to educate the financial community about the development
potential of the fishinq industry in this reqion--on their 1evel, with
straightforward economics, Additional ly, it will be a pl arming document
for the entire Nid-Atlantic region to follow in developinq the fishing
industry effectively and real istically.

Domestic Marketinq and Consumer Education

Between 1980 and mid-1982, the Foundation has conducted more than 25
Educational Seminars for teachers, home economists, extension aqents, and
retail meat managers; participated in more than 50 TV and radio proqrams
and seafood demonstrations; received more than a half-million dollars
worth of free print publicity; conducted seafood products workshops for
state home economists and marketing specialists; distributed more than
100,000 seafood recipe brochures with nutritional and cooking information;
produced public service spots for radio stations in the Nid-Atlantic
region; and developed and produced a directory of Mid-Atlantic seafood
processors which has been extensively distributed throuqhout the Northeast
region and Nid-west.



Demonstration of a equality Maintenance Program for Fresh Fish Products

To conclude in mid-summer of 1983, this project will be a significant
step forward to better maintain hiqh quality of seafood products produced
within the Mid-Atlantic region. At this time, the contractor has already
identified several aspects of the participatinq plant operation that need
chanqing so as to improve the quality of product he produces, The
processor has already indicated he will make the necessary changes at his
own cost. Ultimately, the project wi1't develop a "Good Manufacturing
Practice  GMP!" aimed at maintaininq a 12-day shelf- life for several
seafood products and include Midwest marketinq.

A Preliminary Study to Determine the Feasibility of Marketing Spiny Doqfish

This project successful ly marketed over 10,000 pounds of shark on the
retail level durinq a 5-6 week period. Several other independent chains
over and above those that were participatinq also started sel linq shark
after the project began qeneratinq results. A copy of the fina'1 report
is avail able to interested industry members.

NEW ENGLAND FISHERIES DEVELOPMENT FOUNDATION

On-Board guality Pr oqr am

Upgrading the quality of domestic seafood products has been a major
concern of the National Marine Fisheries Service, the General Accounting
Office, and the U. S. fish ing industry. The NEFDF has attacked this
problem through a program that improves handlinq of fish on-board vessels,
upgrades quality control procedures in plants, and delivers high quality
fish to retail and foodservice buyers.

The universal impediment to hiqher quality is that the independent
fishermen in our industry require an incentive or economic reward in
order to work harder takinq care of their fish. If the fishermen only
receive the average price because of supply and demand, they have no
incentive to improve quality.

The Foundation has succeeded in introducing bleeding and boxinq on board
vessels in New Bedford, MA and has succeeded in qettinq a market premium
for high quality fish. In 1982 over 500,000 pounds of bled fish and
250,000 pounds of boxed fish were sold at from 7 to 12 cents over average
market price. In 1983, this proqram is expanding to additional New
England ports, inc ludinq Boston, Cloucester, and Rockland, ME.

This is the first fish to be landed in European type plastic boxes on a
commercial scale in the United States. Throuqh this proqram, our industry
is adopting the measures which have allowed our international competitors,
such as Iceland and Norway, to maintain a reputation for the hiqhest
quality fish.





more familiar with fish and seafood, has assisted in media and publicity
related to seafood, and has ben able to supply food editors, supermarket
personnel, and foodserv ice companies with timely and effect ive seafood
information, point of sale material, and training.

Participation in these campaigns has been closely coordinated with the
National Marketinq Coordinatinq Committee of the National Marine Fisheries
Service and the Reqional Development Foundations.

Foundation activities in tarqet markets have resulted in increased .sales
opportunities for domestic seafood, and have helped New England suppliers
to reach new markets. Such activity allows consumers to get a broader
variety of wholesome, nutritious fish and seafood products from all
regions of the country,

Red Hake and Whiting Surimi Tests

Red Hake and whitinq are two New England species which have been tradi-
tionally caught for industrial use. Red Hake in particular has had very
limited food use, because it deteriorates rapidly in the fresh state and
is not suitable for long term frozen storage. New Enq land has long
looked to minced fish products to provide potential avenues of utilization
for these species. However, due to the low prices of minced b'locks, and
the storaqe problems of red hake, no attempts to use these species in
minced products have been successful on a commercial scale.

In cooperation with the Gulf and South Atlantic Fisheries Development
Foundation and North Carolina State University, the New England Foundation
has tested these two species for their potential in surimi and surimi
based fabricated products.

Red Hake was found to be more suitable for hiqh qrade surimi than any
U.S, fish so far tested. Whitinq was also found to make very good
surimi. This test has opened the possibility for New England to become a
major producinq reqion for sur imi, and suppliers of surimi based products,
based upon our red hake and whitinq resources.

The Foundation has been very encouraqed by the results of these tests and
will pur sue every avenue to assist in the ful 1 utilization of these two
promising specie~ of fish.

PACIFIC TUNA DEVELOPMENT FOUNDATION

Tuna Purse Seininq � Western Pacific

During the mid 1970's the U.S. tuna pur se seine fleet faced multiple
operational problems in traditional fishing qrounds of the Eastern
Pacific Ocean. These problems included spiralinq costs, stagnant catch
rates, 2OO mile fishing limits and vessel seizures, increased foreign
competition from Latin American countries, and federal restrictions on
takinq tuna associated with porpoise.



In 1977 the Pacific Tuna Development Foundation undertook a multi-year
purse seine fishing/survey program to explor e and develop new tuna
fishing grounds in the Western Pacific that will continue through 1983.
Each year contracted United States tuna purse seiners explore selected
regions and report on concentrations of surface tuna and their vulnera-
bility to purse seine gear, catch rates, tuna behavior, the need for
modifications of gear and fishing techniques, and costs of operation,

To date the charter vessels have accounted for a catch in excess of 6,000
tons of mixed tuna and provided invaluable exposure to western Pacific
tuna fishing conditions,

Encour aged by the success of PTOF's charter proqrm, the number of United
States seiners operatinq in the western equatorial Pacific has increased
from only one in the mid-1970's to over 50 by August 1982. The 1982
catch by these vessels exceeded 70,000 tons of mixed tuna that qenerated
a qross stock of over $70,000,000 for the U.S. tuna vessels participatinq
in the fishery.

Po'le and Line Fishinq - Truk

Prior to World War II, local Japanese pole and line fishermen landed up
to 9,000 tons of mixed skipjack and yellowfin tuna per year at Truk in
the Eastern Caroline Island qroup.

This fishery was not pursued by U.S. or loca! fishermen after the war.
The new generation lacked the equipment and techniques required to
redevelop the fishery. As a result the only fresh tuna available to the
local population was caught by small outboard powered boats using trolling
lines. The production from these small vessels was sporadic and fell far
short of fil ling demand for tuna on the local market. Additionally the
price demanded for fish was more than could be afforded by the local
inhabitants of Truk.

In 1980 the PTDF funded a pole and line fishing project in an attempt to
revive the pole and line tuna fishery. The project provided the use of a
completely equipped loca1 vessel and.the services of an experienced
fisherman to train local fishermen.

The end result of the one-year term of the project was a landed catch of
224,006 pounds of mixed yellowfin and skipjack tuna. The total catch was
the largest recorded for any one-year period by a vessel manned by local
island fishermen in the western Pacific area.

All tuna were so1d either fresh or frozen on the local market. Prices to
the public were reduced from over $1.00 per pound to a reasonable $.50 as
a result of the project.

Several additional vessels have since been added to the fleet and in 1982
sufficient tuna was produced to satisfy local demand and to enable Truk
to export frozen tuna to Hawaii,



Trochus Reseeding for Commercial Exploitation � Palau

The larqe marine snail trochus niloticus is the object of a multi-million
dollar mother of pearl industry in the Indo-Pacific reqion. In Palau,
trochus shell exports account for more foreign exchanqe than any other
marine resource except tuna. However, catch records indicate that the
reef areas where trochus are found have been overexploited and annual
yields are now SO-70K lower than those reported in previous decades,
despite an apparent increase in f ishinq effort, No comprehensive management
plan to protect the resource has been introduced.

A Pacific Tuna Development project to culture trochus, reseed reefs, and
develop a model trochus management plan was initiated in 1981 and will
continue through 1983.

To date the project has resulted in the production of 1.S million hatchery
raised juveniles, the development of significantly improved methods of
induced spawning and for applying permanent tags to adult specirriens, the
completion of a comprehensive study of growth rates in nature based on
over 1,000 recaptures, the analysis of the 1982 trochus landings by
volume and by size frequency, the completion of a stock assessment
survey in Koror State, Palau and the adoption of a trochus sanctuary
management plan by the State Government.

Narketinq and Manaqement - Guam Fisheririens Cooper'ative

The Guam Fi shermens Cooperative was formed in 1979. During its first
year of operation the orqanizat ion was pIagued by a multitude of problems.
It had no operational base or facilities to freeze excess production and
operated from a temporary sales outlet in the Guam Farmers' Market.
Accounting records were neglected and communications with the board of
directors had broken down. guality control, sanitation and product
displays, in addition to organized marketinq, were not being properly
handled, Product price mark-ups were inconsistent and were adversely
affecting profit margins.

In 1980 the Pacific Tuna Development Foundation funded a project to
organize marketing and manaqement and endeavor to develop a long-range
plan that would include a Coop-owned freezing, storing', selling and
distribution facility.

During the first-year term of the project, the Coop accounting system was
changed and books were brought up to date. guantity control guidelines
were introduced which cut losses suffered from spoiled fish. Gross
profit margins increased from 6K to 22% and gross sales increased from
$10,000 in 1980 to $30,000 in 1981. Two successful export shipments of
fresh chilled fish were made to Hawaii establishing an additional outIet
for Coop production, 4 long range plan was developed to establish a
facility to accommodate all sections of the Coop organization, and the
Coop is now in the process of conpleting the new facility.



WEST COAST FISHERIES DEVELOPNENT FOUNDATION

Blue Shark fishery

Under a grant from the West Coast Fisheries Development Foundation during
the four-month period from mid-July throuqh mid-November 1980, the vessel
"J.J." harvested 7,980 Blue Sharks and delivered shoreside 145,855 pounds
of dressed Blue Shark at an average price of $1.25 per pound. In addition,
the shark fins were sold as by-products for export. The WCFDF provided
marketing assistance and developed consumer information materials. The
market effort was sufficient to sell al1 of the product by January 1981,
with market interest ranging from Southern California to the Pacific
Northwest and as far east as Denver.

The project estab'lished Pacific Blue Shark as an alternative fishery for
the entire West Coast. The fishery is presently providing additional
income for commercial fishermen with annual landinqs in the hundreds of
thousands of pounds.

Offshore Factor Trawler Demonstration on Pacific Whitin

The Foundation funded the M/V Bl UE OCEAN, a U.S. flag 162' factor y trawler,
to operate for 39 days catching and. processing Pacific Whiting off the
Washington coast in the qummer of 1980. The primary objective was to
produce frozen b1ocks of fillets of acceptable quality for use in the
existing market.

It was amply demonstrated that whitinq can be cauqht in sufficient
quantit ies by this sort of operation, but in the production of blocks,
both from a product quality and economic standpoint, the operation proved
to be unfeasible. The project has let the West Coast processors, who
asked for it in the first place, know that the venture is not worth the
ink, and that serves a very useful purpose.

In additi on, the project demonstrated much more favorable results in
producing headed and qutted product and suqqested serious developmental
efforts in th is direct ion. The industry has indeed picked up the ball:
over 2 million pounds of' Pacific whiting were cauqht, processed and
marketed in headed and gutted form in Puqet Sound 1 ast year, and the
effort is very close to exploitinq ocean stocks as well.

The Foundation has great hopes for its bilingual promotion of this
product, scheduled to take place next year in the Hispanic community of
Los Ange1es.



Groundfish Narketin

During 1979 the market for all West Coast groundfish products collapsed.
As a result, prices to the fishermen dropped by over 50% and processors
faced excessive  and costly! levels of slow-movinq frozen inventories.
This, coupled with high interest rates, caused several processors to
close their doors and a few fishing boat owners to lose their vessels.

A complex mix of factors caused the co'llapse. Perhaps the major
contributor to the problem was the increased import level of subsidized
Canadian gr oundfish. However, a limited market area, together with
increased landings of fish, aggravated the problem even more.  These
increased landings included the previously underutilized Widow Rockfish.!
In an attempt to provide some relief for the West Coast groundfish
industry, the Oregon Trawl Commi ssion and the West Coast Fi sheries
Development Foundation requested and received Saltonstal 1-Kennedy funds
to initiate a groundfish marketing program. The effect of our program and
others has been to help the market assimilate this doubling of groundfish
landings. Prices to fishermen have risen as a resu1t. Foundation
staff members and adjunct groups such as the Fishermen's Wives continue
this consumer education and marketinq proqram.

Squid Fishery Development

The Foundation at present is orchestratinq a concerted effort toward
orderly development of a commercial squid fishery off the Oreqon and
Washington coast. Fishermen and processors on the coast are beinq
encouraged to prospect for squid. The Foundation sponsored and helped
organize a Squid Symposium, held in February of this year, which we feel
provides a cornerstone for development. This is what National Fisherman
had to say about it:

"Can conferences hei p the fishing industry develop? Most of us sneer at
the thought. However, a recent gather ing in coastal Oregon may have
chanqed some people's attitudes about the effectiveness of fishery
development conferences...For a day and a half, information flowed.
Fishermen talked to brokers; processors met with folks from food service,
everyone talked to each other. By the time the final panelist had
answered the last question, the aud ience was approaching overload but
still had not lost interest. The event succeeded as a true fishery-
development conference, a conference in which one sector of the industry
is forced to develop a better understandinq of the needs and difficulties
facing all the others. Without conferences like these, future development
could be delayed interminably."



Foundation Membership Recruitment

Over the first three years of its existence, the Foundation has endeavored
to build an organization that encompasses all aspects of the Nest Coast
fishing industry--harvestinq, processinq, distribution, and marketinq--and
delivers services that the industry perceives as unique and valuable to
its long-term viability. It wou'Id appear that this effort is bearing
fruit: membership in the Foundation has virtually doubled in the last
nine months, from 55 firms and orqanizations to l04 presently. Yhis
bodes very well for the long-term future of the orqanization and its
concept.
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Effect of Lhe EEZ on Fisheries Law
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1. Truman Proclamations

2. Submerged Lands Act, 4 Outer Continental Shelf Lands
Act

3. Bartlett Act

B. International Law of Fisheries

1. Convention of the High Seas

2. Convention on Fishing and Conservation of Living
Resources of the High Seas

C. Evolution of U.S. Fisheries Law

1. Contiguous Fisheries Zone Act

2. FCHA 1976

3. NFCHA 1963 4 GIFA's

D. International Law of Fisheries as Interpreted and Applied by
the United States

1. The LOS Convention and the FCFLA

2. The EEZ Proclamation

E, Evolved Parity of Shelf h Water Column Resources for
applicatior of U.S. Law

A. The concepts on "exclusive rights to explore and exploit" and
of the "right to manage resources"
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IMPLEMENTING THE RECOMMENDATIONS OF THE KIRBY TASK FORCE�

POSSIBLE IMPLICATIONS FOR THE U.S. GROUNDFISH INDUSTRY

PRESENTATION OUTLINE

Introduction

In February, 1983 the Canadian Task Force on Atlantic Fisheries released
its final report, "Navigating Troubled Waters." Chaired by Michael Kirby,
the Task Force sought to formulate a recovery program for the fisheries of
Atlantic Canada, which incorporates 75 recommended actions and is responsive
to three major objectives:

Tne long-term economic viability of the Atlantic fishing industry;

The maximization of industry related employment;

Canadian harvesting and processing of Canadian fishery resources.

Because the U.S. is the major market for Canadian fishery products, and
because full implementation of the Task Force's recommendations implies
increased utilization of that market, the U.S. Atlantic fishing industry may
well oe impacted.

Current. Canadian Involvement in U.S. Markets

Canada exports 80% of its Atlantic fishery products, 57% to the U.S.

The Canadian share of total U.S. groundfish consumption has risen fram 30%
in 1977 to 37K in 1981, and may be as high as 5 R in some sectors.

Canada supplies about 34% of U.S. demand for frozen groundfish blocks.

Canada has traditionally participated in the frozen retail and food
service sectors of the market, where price is an important consideration,
but has not been able to compete with Iceland and some Scandinavian
countries in those market sectors which favor high quality frozen fillets.

Virtually all of the U.S. domestic groundfish catch is sold as fresh
product. U.S. supply accounts for about 996 of all U.S. consumption of
fresh groundfish. Canada has traditionally supplied most of the U.S.
imports of fresh fish.

Some Task Force Recommended Indust Oo ectives

To compete in the high quality U.S. frozen fillet market now dominated by
Iceland and Norway;

To increase U.S. per capita consumption through generic advertising;

To expand the share of Canadian fish in U.S. markets for frozen blocks;



To try to reduce tariff and non-tariff barriers to international trade
competition in the EEC;

To forward the integration of Canadian processors into final U.5. markets;

To coordinate the marketing and distribution of Canadian fishery products
in order to maximize the economic potential of the projected increase i.n
Canadian landings  particularly cod!.

Some Near-Term Im lementin Strate ies

Mandatory bleeding, gutting, and icing of groundfish at sea;

Subsidization of port development, especially ice making equipment, where
needed;

Dockside grading;

The incorporation of quality control measures into a production bonus
program;

Universal enfor"ement of a 5-1/8 inch minimum mesh size for atter trawl

gear, and the encouragement of lang line gear.

Some Limitations to the Task Force's Recommendations

An increase of about 370,000 mt is projected for Atlantic Canadian
groundfish landings between 1982 and 1987. Although there is concern that
these landings may be targeted for the U.S. market, the extent to which
any market sector may be affected is not clear. Qf' the expected 334,000
mt increase in cod landings, 80% will come from Newfoundland and Labrador
where size, quality, seasonality and distance to distribution centers
continue to pose serious marketing problems.

Nova Scotia landings are expected to increase by 6% �8,000 mt! over the
same 5-year period. Although some of this product has previously been
trucked into New England as fresh fillets, the majority has entered other
market sectors. The expected increase will not likely compete
significantly with the U.S. dominated fresh fish market.

U.S. Northeast Coast Indust Overview

In 1981 New England landings of the major commercial species totalea
$340,000 ex-vessel. The most important species in terms of their landed
value w~re: sea scallo s �3K!; lobster �5%!; flounders �5X!; cod �1%!;
and haddock 6% . Other species combined to account for the remaining 10%.

The recommendations of the Task Force will not have an effect on the
competitive relationship between the U.S. and Canada in markets for sea
scallops and lobster. The potential interaction will come only in the
markets for cod products, and to a lesser extent flounder and haddock
products.



Prelimina Im lications for the U.S. Industr

For Canada to be able to significantly increase the amount of fish it sells
into the U.S. market, the majority of recommendatians of the Task Farce will
have to be successfully implemented- quality, productivity, distribution and
Marketing will all have to be addressed. So far, quality, distribution, and
seasonal availability  price! are the major impediments to entry into the fresh
fish sector where competition with the U.S. industry would be the greatest.

Assuming that Canadian firms decide to further compete in the fresh fish
market, the most likely buyers would be those that handle large volumes or who
did not demand a full range of services from their suppliers. Thus, there
would be several effects:

There would be direct competition with U.S. processors that already impart
whole groundfish from Canada for further processing, as well as those that
process U.S. caught fish. In the first instance an increase in market
size would be necessary to avoid unproductive competition, and in the
second instance quality limitations would have to be overcome;

If Canada succeeds in selling a large quantity of fresh fish in the U.S.
market without expanding the size of the market in the process, prices to
U.S. fishermen will decline as will total revenues. However, because the
area of increased airect competion would be limited primarily to fresh cod
products, the expected revenue impact on the U.S. industry would likely be
substantially less than 2'.

Those firms  fishing vessels! most directly impacted by the increased
competition will become more efficient  cast effective! or be forced out
of the graundfish  cod and to a lesser extent flounder! fishery. A
decrease in fishing activity following a decrease in price will cause
catch to drop in the short run, possibly followed by increases in local
stocks and, as a consequence, lower per unit fishing costs.

U.S. processors of fresh graundfish products may adopt measures to remain
competitive and possibly regain their market share:

more careful production planning;

contract buying and selling;

merchandizing a range of fishery products, in addition to fresh
fillets;

new quality initiatives.

Fishing vessels forced to leave the groundfish  cod and to some extent
flounders! fishery may well switch ta fishing for other species, most
likely those .hat have rapidly developing markets such as butterfish,
squid and possibly mackerel.

In the event that the increase in Canadian cad landings materializes, and the
Canadian firms continue to concentrate on the frozen block market, or displace
other foreign supplies to the frozen fillet market, then the marketing and
quality efforts required may well benefit the domestic industry through
increased consumer demand.



Seminar Outline

The Role of Associa.tions

Ro D. Tate, De ut Director and Legislative A ent
Massachusetts Lobstermen's Association, Inc.

Presented to
A Conference on East Coast Fisheries Law

Universit of Maine School of Law, Portland, Maine
June 25, l983

l. Background - � Founding the Association, developing
membership, identifying the issues, organizing the
members, raising funds, developing programs and a
communications network.

2. Membership Services � � Property and causualty
insurance, continuing education and training programs,
goods and services information, sub group support
services, law enforcement.

3. Professiona.l Services � � Legal, legislative,
financial, business and personal insurance, investments,
marine surveying, appraising and adjusting.

4. Public Affairs � � Representation of the
Association by officers and staff on Boards, Councils,
Commissions and Committees of federal, state and local
governments and of the private sector.

5. Reaching for the Future � � Computerization,
Electronic Marketing and Cooperative buying and selling.
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I. PRELIMINARY ACTIONS

A. Determine Need � Feasibility And Potential For
Success.

l ~ Establish Survey Committee of potential members
to work with state, regional and federal agencies.

2. Consider advantages and disadvantages of other
forms of business organizations.

a. Joining an organization already in exis-
tence.

b. Consider a partnership or joint venture.

3. Potential members and patrons.

4. Extent of potential members' experience with
and knowledge of operating on a cooperative
basis.

5. Market analysis.

6. Availability of competent management.

7. Capital requirements; facilities needed, avail-
ability and cost.

B. Meeting Of Interested Potential Members;

1. Receive and discuss report of survey committee.

2. Decide whether to proceed with organization.

3. If decision is to proceed, form an organization
committee and make arrangements to defray expenses
of organization.

C. Choice of State of Incorporation.

l. Review of various state statutes should be com-
pared. as to provisions most favorable to the
planned method of cooperative operation, and
comparable filing and annual license fees.

a. Obvious advantages of incorporating where
most members transact their business or
principal office is located.

b. Disadvantages of operating in a state where
the cooperative must qualify as a foreign
corporation.



D. Choice of Type of Incorporation Statute.

Advantages of incorporation under a cooperative
corporation statute.

a. These statutes are tailored specifically
for cooperative type of organization and
operation.

b. May cont.ain regulatory provisions, the most
common being annual report filing require-
ments.

c. Special state antitrust, treatment for
cooperatives are frequently found in coopera-
tive incorporation statutes.

d. Filing and license fees may be significantly
lower than under business corporation statute.

e. May simplify proof of qualification as a
cooperative organization for tax or other
purposes.

f. May provide special privileges as to filing
for public record of member patronage agree-
ments and consequent legal notice of the
contract relations, and remedies  injunc-
tion, damages! for interference.

g. Bylaws and patronage agreements may be
shortened to extent, statutes specifies
requirements of operating on a cooperative
basis.

e. Many states provide for exemption from
Blue Sky laws for cooperatives.

2. Some states have a general cooperative corporation
statute applicable to all types of cooperatives.
In others, separate statutes apply to different
types of cooperatives or there may be no statute
specifically referring to fishery cooperatives.
See California Fish Marketing Act, 5 l3200; Re-
vised Code of Washington Chapter 24.36 Marketing
Act.

3. If not incorporated under a cooperative corpora-
tion statute, a cooperative method of operation
may nevertheless be based on appropriate provisions
of bylaws and patronage agreements.



a. Nonprofit corporation statutes. Some are
not appropriate because they forbid pay-
ment of net earnings to members.

b. Business  for profit! corporation statute.
Used by some farmer cooperatives. However,
it is not appropriate if it requires dis-
tribution of earnings according to stock
ownership regardless of patronage. See
Packel, The Or anization and 0 eration
of Coo eratives, 4th Ed.

E. Formulation of Organization Plan.

Determine basic services to be performed by the
cooperative, i.e., marketing, supplies.

E

Capital structure; financing. '

2.

3.

a. A stock cooperative or nonstock  member-
ship! cooperative?

b. If a membership cooperative  nonstock!, the
membership fee, or amount of common stock
required to be owned by and restricted to
members  membership stock!.

Capital stock other than roembership stock.c

 l! May be required if organized under
a general business corporation
statute.

�! Some cooperative corporation statutes
do not authorize a cooperative which
charges a membership fee or issues
membership stock to also issue any
other type of capital stock.

�} Should be specific limitation of
dividend rate on capital stock to
protect status as a cooperative.

l. Assistance of professionals  accountants, attor-
neys, economists, financial advisers! with know-
ledge of cooperative operations.



 i! The dividend rate may not ex-
ceed the greater of 8% or the
legal rate of interest in the
state of incorporation or the
articles must provide for one-
person, one-vote, to come under
the limited antitrust exemption
of the Fishermen's Collective
Marketing Act, 15 U.S.C. 5521-522.

 ii! Is payment of dividends on
stock to be a priority over
patronage distributions?

d. Patronage capita1.

�! Will patronage retains from members'
shares of net earnings be relied upon?
Any limitation on rate or amount'?

 i! Will the members be able and
willing to-put up the required
capital? Will the cooperative's
retention of earnings generate
loyalty, or resentment?

Is patronage or membership capital to be
permanent capital, or will there be an equity
redemption program such as revolving or base
capital sys tern?

e.

�! Taxation to patron of full amount
of capital retain may make permanent
capital treatment or lengthy reten-
tion by cooperative uneconomic for
large-volume patron in high tax brackets,
[see Schroeder, Goldberg, Farmers'
Coo eratives and Federal Income Taxes,
Ballinger Publishing Co. �975!, Chapter
Five] and the cooperative unattractive
even to smaller producers.

f. Debt capital, such as debt securities
offered to public, and bank financing.

�! Capital charges to members at fixed
patronage unit rates rather than
based on net earnings  per unit retains! ?
Any limitation?



g. Application of state and federal securi-
ties laws. Will cooperative qualify for
exemption?

h. Inability of a cooperative to resort to
the normal investment capital market requires
heavy reliance upon equity capital required
from its patrons.

4. If a marketing cooperative, the requirements for
Fisherman's Collective Marketing Act  L5 U.S.C.
5 521-522! antitrust status should be considered.

5. Income tax factors to be taken into consideration;
qualification for single-tax treatment.

6. Bank for cooperatives loan eligibility requirements
should be considered, if a fishermen's cooperative.
See Farm Credit. Act, 12 U.S.C.A. 2001, 2129.

7. If the geographical 'area of membership will be
large, or diversified as to products to be handled
or services to be performed by the cooperative, it
may be advisable to district the area for election
of directors and regional membership meetings, if
permitted by the incorporation statute.

8. The organization plan should include names of the
initial directors to be named in the Articles of
Incorporation if required by the incorporation
statute.

F. Written Pre-Organization Agreement May Be Advisable,
Including:

l. Specification of basic features of the coopera-
tive, possibly including copy of proposed Arti-
cles of Incorporation. Proposed bylaws sometimes
are included.

2. Pledge of contribution to organization expense.

3. Commitment to become member and patron.

4. Contents will vary according to whether is to
be a marketing, supply, bargaining cooperative,
or other type of cooperative organizations

5. Agreement to be effective only if signed within
specific time limit by specified minimum number
of potential members representing specified mini-
mum potential patronage volume.



6. Sample form: USDA FCS Information Bulletin 66
 May 1970!, Legal Phases of Farmer Cooperatives

Part 1 - Sample Legal Documents, page l.

I I . THE ARTICLES OF INCORPORAT ION

A. The provisions and method of execution must conform
to the applicable incorporation statutes

B. Constitute a state charter which authorizes, limits,
and binds the corporation.

C. Create rights and obligations as between the corpora-
tion and its members and the corporation and its share-
holders if any.

D. The Articles may be detailed and extensive, or confined
to the bare minimum required by statute. The statement
of authorized purpose or business, and other provisions,
should be worded as broadly as the incorporation statute
will permit, unless a specific requirement or limitation
is desired. The incorporation statute should be closely
checked for provisions which are authorized as optional
but can be effective only if in the Articles.

l. Amendment of the Articles in the manner required
by the incorporation statute is likely to be more
difficult. than a bylaws amendment. Shareholders
not entitled to vote upon bylaw amendments may have
the right to vote upon any proposed amendment of the
Articles which would affect their legal rights un-
der those Articles, and to vote on the basis of the
number of shares owned.

E. Terminology used in Articles of Incorporation and. By-
laws should be precise, appropriate, and accurate.
"Member", "Patron", "Shareholder", "Producer", "Patronage
Dividends" and many other terms, have technical meanings
when applied to a cooperative organization, and their
legal significance under the incorporation statute, tax
laws and regulations, and various statutes specifically
applicable to fishery cooperatives, should be clear-
ly understood and correctly applied by the draftsman of
the Articles of Incorporation, bylaws, and any patronage
contracts of the cooperatives. For example:



1. The standards of what constitutes a "cooperative
association" in the Fisherman's Cooperative Mar-
keting Act �5 U.S.C., $ 521-522!

2. "Patronage dividend", "written notice of allocation",
"per-unit retain allocation", and other terms de-
fined by Internal Revenue Code 5 1.1381 through
1.1388, and by various revenue rulings, revenue
procedures, and court opinions.

3. See Nieman, "How to Start. and How to Dissolve a

Symposium on Cooperatives and the Law, University

Coo erative Lan ua e, Farmer Cooperatives  USDA
Farmer Cooperative Service!, May 1975, page l.

III.ORGANIZATION MEETING OF DIRECTORS.

Although the corporation is legally established on filing of
the Articles of Incorporation and issuance of the certificate
of filing, it. is not organized -for business until certain ac-
tions are taken at an organizational meeting of the initial
board of directors held on call of the incorporators named in
the Articles. Depending upon requirements of the applicable
statute, the directors at that meeting will adopt bylaws
 unless required to be adopted by the members!, and elect

officers. Other customary action: ratify pre-incorporation
agreement, if any, and prio~ acts of the incorporators; accept
membership applications and stock subscriptions, if any;
direct opening of minutes book, membership list and stock
book; designate bank depositories and officers authorized to
draw thereon; fix date of first, membership meet.ing, if not
specified in the Articles; approve for payment the organization
expenses; arrange for employment of managerial and other per-
sonnel; and transact other business to make the cooperative
operat.ional.

IV. THE BYLAWS.

A. Initial bylaws are adopted by the board of directors
 or by the members under some cooperative statutes!.

Power of amendment usually is vested by statute only
in the members of the cooperative.

B. Two schools of thought as to bylaws:

Detailed bylaws, including substantive and pro-
cedural provisions of the governing statute, to
serve as a complete and readily available guide
for members, of ficers, and employees; or



2. Relatively short, confined to barest essentials
and only provisions not effectively stated else-
where.

3. In either form, bylaws should not be so detailed
and rigid as to restrict flexibility and adapt-
ability to changed conditions. Inadvertent
failure to comply with an unnecessary bylaw re-
quirement, such as that all voting be by ballot,
may have serious legal consequence.

C. Provisions peculiar to cooperatives;

l. Requirement and description of basic cooperative
method of operation  if not included in the Arti-
cles of Incorporation or patronage agreements, or
prescribed by the incorporation statute! .

a. The obligation of the cooperative to appor-
tion and distribute its net earnings among
its member patrons on the basis of each mem-
ber's relative patronage of the cooperative,
the cooperative thus receiving no net profit
for itself.

 l! This pre-patronage obligation is essen-
tial for tax exclusion by the coopera-
tive of its patronage distributions.

b. Equitable distribution of voting power among
the members, such as one-member, one-vote,
possibly combined with limited additional
votes based upon patronage.  IRS has ques-
tioned the propriety of anything other than
one-member one-vote!.

c. Specific limitation of dividends on any capi-
tal stock.

d. Authorization to do business with or for non-
members, but limitation of such business to
less than 50% of the cooperative's total
volume of business. Rev. Rul. 72-602, C.B.
l972-2, page 5ll. But see Conwa Count
Farmers Assn. v. U. S., 588 F2d 592  CA8,
1978! which rejects the "more than 50%"
rule.

2. As to fishery cooperatives, limitation of member-
ship to persons engaged in fishing.



Membership and right to vote of a nonpro-
ducer will disqualify the cooperative for
the Capper-Volstead Act antitrust exemption.
Case-Swaine Corn an , Inc. v. Sunkist Growersq

a ~

Inc., 389 US 384 {1967!; National Broiler
Marketin Assn. v. U. S., 436 U.S. 816 �978!.

cooperative principles":3. "Basic

Ownership and control of the cooperative is
by its members.

a ~

Operation on a nonprof it or at-cost basis.b.

Limited returns paid on capitalsc ~

Reference: Kelsay Gardner, American Coo era-
tion 1971-2, page 160.

Grounds for termination, as to a farmers
cooperative, should include cessation of
fishing activities or failure to maintain
a specified level of current patronage of
the cooperative. See Packel, Or izat'
and 0 eration of Coo eratives �th Ed.!
page 91; and IRS Rev. Proc. 73-39, C. B.
1973-2, page 502.

a ~

The board of directors should be required
to terminate the membership of any member who
it finds is no longer qualified. for member-
ship under the bylaws, and should authorize
termination of membership if the board finds
that the member can no longer patronize or
utilize the services of the cooperative or
has failed to do so for a specific period of
time.

b.

The bylaws should specify whether or not or
the extent to which a terminated member 's
capital stock must be redeemed or his member-
ship fee refunded or his capital equities
distributed to him.

c

"Due process" should be observed, by giving
the member notice of the proposed termination
and affording opportunity to be heard before
the board or a committee or representative
thereof.

d.

4. Causes, grounds, and procedure for termination
of membership.
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5. Provisions relative to membership or patronage
capital, capital retains from patronage net mar-
gins, per-unit retains  supply cooperative!,
representation thereof through written notices
of allocation, and any intended revolving or base
capital system.

The bylaws should clearly state whether
such retains are intended as permanent capi-
tal, or are to be refunded and if so, under
what circumstances  mandatory or discre-
tionary! and in what manner.

a ~

A "tax consent" bylaw pursuant to IRS 5 1388  c! �!
whereby each member agrees to include in his gross
income for federal income tax purposes sums with-
held from him as patronage retains or per-unit
retains. For a suggested form of such bylaws, see
USDA Farmer Cooperative Service Information Bul-
letin 69, Legal Phases of Farmer Cooperatives-
Part 1X-Federal Income Taxes �970!, pages 75
and 82.

a. With xight of set-off against current or
future patronage distributions, and a lien
upon members' capital equities.

8. Authorized extent and terms of doing business
with nonmember patrons.

a. IRS position is that to operate on coopera-
tive method the organization must not do
more than 49% of its total business with
nonmembers.

b. Business done with nonmembers may be on a
cooperative patronage basis or may be for
profit.

9. A fixed rate of interest, if any, payable on
capital equities.

a. Variable interest rate could affect the sta-
tus of patronage distributions as tax ex-

Coo erative Exchan e, 58 TC 397 at 415  Aff'd
481 F2d 812  CA10! 1973!.

7. Method of apportionment among member patrons of
any losses, including capital loss, and any capital
gain.



10. If it is desired that the cooperative be autho-
rized to vote on behalf of its members as to any
federal or state marketing order which covers any
product handled by the cooperative, the bylaws
should include a statement of such authority.

a. A provision in the federal statute for such
vote by cooperatives may not be legally
binding upon an objecting member of the
cooperative, in the absence of such a bylaw
or other binding consent by the member.

a. These avoid separate patronage agreements or
permit short-form agreements.

b. An alternative is to authorize the board of
directors to adopt. uniform forms of patronage
agreements. This provides greater flexibility
than a bylaw.

12. Order of distribution of assets upon dissolution
or liquidation, if such a provision is not in the
Articles of Incorporation.

D. By?aws have legal force of contract between cooperative
and its members and among the members. Washin ton Co-
o erative E & Poultr Association v. Ta lor, 122 Wash.
466, 210 P 806 �922!. A bylaw is binding upon a member
although he opposed its adoption.

l. Bylaws are not binding upon nonmembers unless the
nonmembers expressly agree to be bound.

E. Bylaws should be carefully and clearly worded, and words
or expressions which are defined in applicable statutes,
government agency regulations, etc., or which have
meanings established by common usage, should be used
strictly in accord with such definitions or usage. See
Nieman, How to Start and How to Dissolve a Coo erative,
supra.

ll. The extent, terms, and conditions of the
obligation to patronize the cooperative,
the cooperative's obligation to receive,
and account for the members' products or
to serve the member, m~a be set forth in
laws.

members '

and of

handle,
otherwise
the by-
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F. Amendment of bylaws cannot repeal or impair vested
or contract rights. An express reservation in bylaws
of right to amend is limited to administrative and
other internal matters and cannot affect members'
basic rights. Lambert v. Fishermen's Dock Coo Inc.,
61 NJ 596, 297 A2d 566 �972! Annot 61 ALR 3d 976.

V. OPERAT ION OF THE COOPERAT IVE

A. Methods of operation are governed by the incorporation
statute, Articles of Incorporation, bylaws, and any
patronage agreements.

BE Methods will vary-according to type of cooperative, i.e.,
marketing, supply  purchasing!, bargaining, or other
type of service, or a combination of types.

1. Certain types, such as bargaining associations,
may be governed by statutes specially applicable
thereto.

C. Methods of operation as to relationship with patrons.

1. The patronage relationship is much closer and
more personal than that between an ordinary cor-
poration and its shareholders. Hnlbert, Leceal
Phases of Farmer Coo eratives �958 Ed! page 4.

a. Has been held to be of fiduciary character.
Rhodes v. Little Falls Dair Com an , Inc.,
230 App Div 571! 245 NYS 432g Aff d 256
NY 559, 177 NE 140. See Farmers Coo era-
tive Co. v. Birmin ham, 86 F.Supp. 201 at
214, and Annot 50 ALR 2d 435, 443.

2. Membership in properly operated cooperative will
be an active patronage relationship; basic pur-
pose of membership is to use the cooperative's
services.

3. Agency  technically similar to agency rather than
a true principal-agent relationship!.

4. Purchase by cooperative from its patrons.

a. Effect of minimum purchase price require-
ments under federal or state marketing order.

b. Not a true purchase and sale in usual commer-
cial sense.
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5. In either method, the basic requirement of
doing business with patrons on cooperative basis
without prof it to the cooperative, applies.

Thus a "price" paid to a patron is subject
to adjustment according to ultimate net
earnings or cost to the cooperative from
that transaction.

a.

6. Patronage agreements may or may not be used, and
may or may not require the patron to deal exclu-
sively with the cooperative.

a. Recent trend in some areas away from manda-
tory patronage may be reversed by the diffi-
culty of complying with IRS Rev. Proc'
73-39, CB 1973-2, page 502.

7. Any "rules and regulations" which bylaws or
patronage agreement authorize board of directors
to adopt as binding on patrons should be adopted
by formal resolution, codified, and copies supplied
to each patron. See Sutton v. Hunziker, 75 Idaho
395, 272 P2d 1012 �952!.

8. Members patronage, unlike that of a nonmember, is
subject to pertinent bylaw provisions.

D. Pooling practices.

1. Multiple commodity or service pools.

2. Single pool operation.

3. IRS "pooling" and inventory valuation rulings.
Rev. Rul. 67-333, Rev. Rul. 69-67, and Rev. Rul.
69-71.

E. Federated Cooperatives.

l. Does Clayton Act prohibition of interlocking
directorates prevent director of member coopera-
tive serving on board of federated?

l. Cooperative may elect not to be taxed as a coopera-
tive; operation contrary to the technical require-
ments of IRC subchapter T  IRC 55 138L, et seq.!
does not necessarily disquaLify as a cooperative.

F. Operation methods are strongly influenced, but need
not be controlled, by federal tax treatment of coopera-
tivess.



� 14-

Single-tax treatment might be available
outside Subchapter T, under couxt deci-
sions predating that statute. ~pomero
Coo erative Grain Co. v. Commissioner,

v. Commissioner, 249 F2d 726  CA4, 1957!;
Moe v. Earle, 226 F2d 583  CA9, 1955!,
cert; den. 350 US 1013.

b. This issue as to effect of Subchapter T
upon earlier case law evidently has not.
yet arisen.

G. Nonmember business.

No limitation, other than for tax purposes, ex-
cept as limited by the incorporation statute,
Articles, or bylaws, and general principle that
to be a cooperative, most of its business must
be on a cooperative basis.

'I

May treat nonmembers as cooperative patrons, i.e.,
distribute to them the net earnings attributable
to their patronage of the cooperative.

2.

a. Some marketing cooperatives have nonmember
as well as member patronage agreements, but
with different provisions.

Bylaws apply only to members unless speci-
fically incorporated by reference in a non.�
member agreement. A "tax consent" bylaw
will not qualify patronage distributions to
nonmembers as tax-excludable patronage divi-
dends. An independent consent must be ob-
tained from each nonmember. See IRC 5 1388 c!.

b.

IRS position [Rev. Rul. 72-602, -C. B.
1972-2, page 511] that operation on coopera-
tive basis requires that most �1%! of the
business be conducted on that basis does not
necessarily mean that the other 49% can be
handled in a profit-corporation manner,
i.e., as the corporation's profit distri-
butable to its stockholders as such, rather
than to its members on a patronage basis.

a-

3. May a cooperative do business with nonmembers in
such a way as to be operating part. cooperative and
part noncooperative? Probably not. Any prof it on
nonmember business  less tax paid thereon, if not
a 5 521 cooperative! should be apportioned to its
members. See Packel, op cit., page 254.
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H. Compliance with state and federal securities laws,
unless firmly exempted therefrom.

l. A rule of thumb is that members' capital equity
should finahce at least one-half of the coopera-
tive's total assets at its seasonal low point for
receivables and inventories. Heitz, President, St.
Louis Federal Land Bank, American Cooperation
1972-73, page 15

2. Patronage capital retains.

a. Are not debt obligations. Claasen v.
Farmers Grain Coo eratives, 208 Kan 129,
490 P2d 376 �971!

b. Transferability may be limited. 18 Am Jur2d
276; Annot. 98 ALR 423; and see Wash Rev. Code

21.20 . 320 �6! .

Termination of membership does not create
or accelerate right to redemption, absent
contrary bylaw. 50 ALR 3d 435, Annot.
Coo erative Associations, Ri hts in Z uit

c

Credits or Patrona e Dividends.

d. Redemption or revolving: Permanent or in-
terim capital?

�! Use of term "revolving" negates any
permanent capital intent.

�! An integral feature of any revolving
capital plan is that it will "revolve"
beginning as soon as the capital
reaches its needed level, through con-
tinued retains to be used to redeem
the oldest outstanding retains.

l. Uncertain status under the securities laws of
patronage capital equities. See Shereff, Agri-
cultural Coo eratives--Do The Issue Securities?
Prentice-Hall 1975 Fed. Taxes, % 26,030; Weiss,
A lication of the Securities Laws to A ricul-
tural Coo eration, Proceedings of Second �975!
National Symposium on Cooperatives and the Law,
U. of Wis. Center for Cooperatives, page 90.

I. Patronage capital., I
I



�! Any discretionary authority of
board as to patronage retains, the
rate or amount thereof, and time
and rate of redemption, must be
exercised reasonably under the cur-
rent circumstances.

 i! Lake Re ion Packin Assn. v.
Furze, 327 F2d 212  Fla. 1976!

 ii! "It commonly is the under-
standing of the parties  and
hence their express or implied
contract! that the directors of
the cooperative will make that
determination in good faith and
for the purposes for which the
cooperative was formed and the
revolving fund created * ~ *.
The directors cannot capriciously
or arbitrarily refuse to return
the contributions." Nieman, Re-
volvin Ca ital in Stock Coo era-
tive Cor orations, Law and Contem-
porary Problems, Duke University
School of Law, Vol. 13 �948!,
page 398.

 i! "I believe that the principle
of equitable treatment, not only
calls for pro rata participation
in equity financing by members,
but also an obligation of asso-
ciations to redeem equities when
members no longer have need for
the cooperative's services."
Schaars, An Zn-de th Probe for
Meanin of Coo eratives, American
Institute of Cooperation, page 309.

 ii! For the view of a cooperative's
patronage-generated capital as
of a temporary or interim charac-
ter, see Nieman, op. cit. page 393.

�! Does the cooperative method of opera-
tion imply an obligation to "revolve"
all patronage capital, even without
express bylaw requirement?
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VI. LIQUIDATION

A. Once it becomes apparent that a cooperative is un-
successful, with no reasonable prospect or rehabilita-
tion, it should be liquidated while solvent, rather
than the current patrons bleeding the cooperative dry,
leaving nothing for the equity owners. rcerr, Orcraniza-
tion and 0 eration of Marketin Purchasin and Labor
C tives; Agricultural Cooperatives 1979, Practicing
Law Institute.

VII. REFERENCES:

Packel, Or anization and 0 eration of Coo eratives
�th Ed ~ ! Ch ~ 3f 4f 6

Schaars, Coo eratives, Princi les and Practices, U.
of Wis. � Extension Pub. A 1457 �970-71!.

Nieman, Multi le Contractual As ects of Coo eratives'
~B laws, 39 Minn. Law. Rev.  Mo. 2, Jan. 1955!, page
135.

Hulberg, Le al Phases of Farmer Coo eratives �958
Ed.! USDA FCS Bulletin 10

18 Am Jur. 2d 259, Coo erative Cor orations
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A. PERSPECTIVE

l. Legislative History of "An Act To Authorize The
Association of Producers of Aquatics Products"
Fishermen's Collective Marketing Act of 1934, 15
U.S.C. g 521-522, also referred to as the Fishermen's
Cooperative Marketing Act  FCMA!

2. Capper-Volstead Act � U.S.C. $ 291-292!

3. Sherman Antitrust Act �5 U.S.C. 5 1-2! Prohibits
contracts, combinations or conspiriacies in restraint
of trade and monopolies or attempts to monopolize.

B. FCMA ANALYSIS

"persons engaged in the fishery industry,"

"as fishermen, catching, collecting, or culti-
vating aquatic products, or as planters of
aquatic products on private or public beds,...
and permits them to:"

 a!

 b!

 c! "act together in associations, corporate or
otherwise, with or without capital stock,"

 d! "in collectively catching, producing, preparing
for market, processing handling, and marketing
in interstate and foreign commerce, such products
of said persons so engaged."

 e! "Such associations may have marketing agencies in
common, and"

 f! "such associations and their members may make
the necessary contracts and agreements to effect
such purposes;"

 g! "Provided, however, that such associations are
operated for the mutual benefit of the members
thereof" See Case-Swa ne Co. Inc. v. Sunkist
Growers, Inc., 389 U.S. 384 �967!; National
Broiler Marketin Assn. v. United States 436
U.S. 816 �978!; see exception in Alexander v.
National Farmer Or anization, 687 F2d 1173  8th
Cir. 1982, pet. for cert. filed March 25, 1983!.

1. Section 521 � This section defines the "persons" and
"associations" entitled to claim the limited antitrust
exemption granted by the Act, and describes the elements
and scope of the exemption. The exeInption applies to:



 h! the association must meet the following require-
ments:

 i! Each member is entitled to only one vote
without regard to the amount of his stock
or membership capital;

or

 ii! it pays no more than eight percent. per annum
in the form of dividends on capital stock or
interest on any form of membership capital;

and

 iii! does not deal in the products of non-members
"to an amount greater in value than such as
are handled by it for members."

2. Section 522 � The Secretary of Commerce [formerly the
Secretary of Interior] is empowered, after notice and.
hearing, to issue a cease and desist order against a
cooperative if he finds that it "monopolizes or restrains
trade...to such an extent that the price of any commodity
is duly enhanced."

 a! Rationale for this unique provision:

 i! "...before such associations can be prose-
cuted under the Sherman Act for any restraint
of trade or monopoly, whether it is a mere
technical monopoly or not, the Secretary of
Agriculture must investigate and make a
finding that the cooperative is in restraint
of trade or is a monopoly and is unduly en-
hancing prices." 62 Cong. Rec. 2049  Capper-
Volstead debate 1922!.

 ii! See United States v. du Pont 6 Co., 351 U.S.
377, 388 �956!, where the Court observed:
"It is true that Congress has made excep-
tions to the generality of monopoly prohibitions,
exceptions that spring from the necessities or
conveniences of certain industries or business
organizations, or from the characteristics of
the members of certain groups of citizens,"
[citing among other statutes, the Capper-

Volstead Act1.

3. Rationale for limited exemption.

 a! Individual fishermen or boat owners have no bar-
gaining power � price � takers, non price-setters.



 b! Major processors and distributors are frequently
large concerns with significant economic and
financial strength; concentration on buyer's side.

 c! Fishing industry is unique and the economics of
this industxy are readily distinguished from indus-
trial economics.

 i! Each individual boat owner makes his own
decision when and where to fish, or has
control of his own crustacean beds.

 ii! Actual production is subject to the vagaries
of weather, runs of fish, disease, etc.

 iii! Market demand is inelastic.

 iv! Capital outlays are frozen into the parti-
cular form of fishing as well as area and
not easily trapsferred.- 'a

 v! Aquatic products once harvested must be dis-
posed of in a short period of time because
of perishability. Sales take place regard-
less of the total quantity available in the
marketplace.

4. Exempt Activities.

 a! Cooperative bargaining associations are entitled
to the limited antitrust exemption. Treasure
Valle Potato Bar ainin Assn. v. Ore-Ida Foods
Inc., 497 F.2d 203  9th Cir. 1974! cert. denied,
419 U.S. 999 �974!; Northern California Su er-
markets, Inc. v. Central California Lettuce Pro-
ducers, 413 F.Supp. 984  N.D. CA. 1976!, aff'd per
curiam, 580 F.2d 369, 9th Cir., cert. denied, 99
S.ct. 873 �979!.

 b! Two or more cooperative associations may have a
market agency in common to fix prices. Fairdale
Farms, Inc. v. Yankee Milk Inc., 635 F.2d 1037
�d Cir. 1980!; GVF Canner Inc. v. California
Canners & Growers and Tri-Valle Growers, 511
F.Supp. 711  N.D. CA. 1981!.

 c! It is not unlawful for cooperatives to try to
acquire 100 percent of the market. Ca e Cod Food
Products v. National Cranberr Association, ll9
F.Supp. 900  D. Mass 1954!; Fairdale Farms, Inc.
v. Yankee Niik Inc., ~an ra; GVF Canner , Inc. v.
California Canners a Growers and Tri-Valle Growers,



5. Limitation on Exemptions.

No exemption for associations that extend. member-

Broiler, Alexander cases  ~su ra .

 a!

Agreements with "other persons" not exempt con-
duct. United States v. Borden Co., 308 U.S. 188
�939!, Nar land. and Vir inia Nilk Producers

Assn. v. United States, 362 U.S. 458 �960! ex-
tended the Borden rule regarding "other persons"
to 57 of the Clayton Act.

 c!

Agreements with others not to sell to certain per-
sons is not exempt conduct. Sunkist. Growers Inc.
v. winckler 6 Smith Citrus Products, Co., ~su ra.

 d!

6. Questionable Activities.

Control of production. Department of Justice
view expressed in United States v. Grower-Shi er
Ve etable Ass'n., Civ. No. 30561  N.D. CA. 1951!
Consent Decree; United States v. Borden, 1940-1943
CCH Trade Cas. 9 56062, 9 U.S. Law Week 2201, 2202
 N.D. Il. 1940!; However, see United States v.

All Coast Fishermen's Narketin Ass'n. Inc., 1982
CCH Trade Cas. 9 50,824  D. Ore. 1982!; and Com-
missioner Paul Rand Dixon's decision. See the
Matter of Nashin ton Crab Ass 'n., et al., ~su ra

 a!

Justice Department position is that "joint activi-
ties" are not permitted with other fishermen not
members of the association. United States v. All
Coast Fishermen's Narketin Ass'n., Inc., 47 F.R.
46908  Oct. 21, 1982!.

 b!

Unfair or predatory practices are not exempt.
Nanaka v. Nontere Sardine Industries Inc., 41
F.Supp. 531  D.C. Cal. 1941!; Hawaii Tuna Packers
Ltd. v. International Lon shoremen's and Warehouse-
man's Union, 72 F.Supp. 562  D.C. Haw. 1947!; In
the matter of Washin ton Crab Assn. et al., 66
F.T.C. 45; Sunkist Growers, Inc. v. Winckler a
Smith Citrus Products Co., 284 F.2d 1  9th Cir. 1960!,
rev'd on other grounds, 370 U.S. 19 �962!; ~Mar land
and Vir inia Milk Producers, ~su ra;  Numerous other
cases relating to both fishery and agriculture
cooperative associations. See, for example, Gulf
Coast Shrim ers and 0 sterman's Assn. v. United
States, 236 F.2d 658 �th Cir. 1956!.



 c! Exclusive Dealing and Full Supply Contracts.
Tam a Electric Com an v. Nashville Coal Corn an
365 U.S. 320 �961! not per se illegal; North
Texas Milk Producers Ass'n. v. Metz er Dairies,
348 F.2d 189 �965! an attempt to coerce a dealer
is illegal; Ber'ans Farm Dair v. Sanitar Milk
Producers, 241 F.Supp. 476, affirmed, 368 F.2d
679 �966!; legally acquire monopoly power...
very strictly accountable for use of that power;
Manaka v. Mcntere Sardine Industries, Inc., ~su ra,
refusal to "assign" Manaka's boat to the canner.
Would an open-membership policy have made the
full supply contracts legal; United States v.
Dair men inc., 660 F.2d 192 �th Cir. 1981!;
Hinton et al. v. The Columbia River Packers Ass'n.
Inc., 131 F.2d 88  9th Cir. 1942! .



Sections 1 and 2, The Fishermen's Collective Narketin Act
15 U.S.C. gg 521 and 522

%521. Organizations authorized; aquatic products defined;
marketing agencies; requirements

persons engaged in the fishery industry, as fishermen, catching,
collecting, or cultivating aquatic products, or as planters of
aquatic products on public or private beds, may act together in
associations, corporate or otherwise, with or without capital
stock, in collectively catching, producing, preparing for market,
processing, handling, and marketing in interstate and foreign
commerce, such products of said persons so engaged.

The term "aquatic products" includes all commercial products of
aquatic life in both fresh and salt water, as carried on in the
several States, the District of Columbia, the several Territories
of the United States, the insular possessions, or other places
under the jurisdiction of the United States.

Such associations may have marketing agencies Xn common, and such
associations and their members may make the necessary contracts and
agreements to effect such purposes; Provided, however, That such
associations are operated for the mutual benefit of the members
thereof, and conform to one or both of the following requirements:

First. That no member of the association is allowed more

than one vote because of the amount of stock or membership
capital he may own therein; or

Second. That the association does not pay dividends on stock
or membership capital in excess of 8 per centum per annum.

and in any case to the following:

Third. That the association shall not deal in the products
of nonmembers to an amount greater in value than such as are
handled by it for members.

5522. Monopo3.ies or restraints o f trade; cease and desist order;
procedure; judicial review and enforcement

If the Secretary of ' Commerce shall have reason to believe that
any such association monopolizes or restrains trade in interstate
or foreign commerce to such an extent that. the price of any aquatic
product is unduly enhanced by reason thereof, he shall serve upon
such association a complaint stating his charge in that respect,
to which complaint shall be attached, or contained therein, a notice
of hearing, specifying a. day and place not less than thirty days



5522  cont'd!

after the service thereof, requiring the association to show cause
why an order should not be made di recting it to cease and desist
from monopolization or restraint of trade. An association so
complained of may at the time and place so fixed show cause why
such order should not be entered. The evidence given on such a
hearing shall be taken under such rules and regulations as the
Secretary of Commerce may prescribe, reduced to writing, and made
a part of the record therein. If upon such hearing the Secretary
of Commerce shall be of the opinion that. such association monopolizes
or restrains trade in interstate or foreign commerce to such an
extent that the price of any aquatic product is unduly enhanced
thereby, he shall issue and. cause to be served upon the association
an order reciting the facts found by him, directing such association
to cease and desist fzom monopolization or restraint of trade. On
the request of such association or if such association fails or
neglects for thirty days to obey such order, the Secretary of
Commerce shall file in the district court in the judicial district
in which such association has its principal place of business a
certified copy of the order and of. all the records im the proceedings,
together with a petition asking that the -order be enforced, and
shall give notice to the Attorney General and to said association
of such filing. Such district court shall thereupon have jurisdiction
to enter a decree affirming, modifying, or setting aside said order,
or enter such other decree as the court may deem equitable, and may
make rules as to pleadings and proceedings to be had in considering
such order ~ The place of trial may, for cause or by consent of
parties, be changed as in other causes.

The facts found by the Secretary of Commerce and recited or set
forth in said order shall be prima facie evidence of such facts,
but either party may adduce additional evidence. The Department
of Justice shall have chazge of the enforcement of such ordez. After
the order is so filed in such district court and while pending for
review therein, the court may issue a temporary. writ of injunction
forbidding such association from violating such order or any part
thereof, The court shall, upon conclusion of its hearing, enforce
its decree by a permanent injunction or other appropriate remedy'
Service of such complaint and of all notices may be made upon such
association by service upon any officer, or agent thereof, engaged
in carrying on its business, or on any attorney authorized to appear
in such proceeding for such association and such service shall be
binding upon such association, the officers and members thereof.
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CHAPTER 157

CG-OPERATIVE CORPGRATIONS

CO-OPERATIVE BUSINESS CORPORATIONS

CO-OPERATIVE AGRICULTURAL. DAIRY OR
MERCANTILE ASSOCIATIONS

3. Organization; name.
3A. Housing business; powers; name.
4. Capital stock; powers; by-laws, meetings.
6. Investment of reserve fund.
6. Apportionment of earnings.
?. Acceptance of provisions relating to agricultural, dairy or mercan-

tile associations; approval.
8. Use of word co-operative in connection with other businesses; pen-

alty.
9. Fee for filing articles of organization.

AGRICULTURAL AND OTHER CO-OPERATIVE CORPO-
RATIONS WITHOUT CAPITAL STOCK

Organization without capitaI stock; method of organization;
rights and powers of members.

Powers.
First meeting; selection of directors.
Scope of by-laws; amendment or repeal of by-law.
Membership.
Amendment or alteration of agreement of association or articles of

organization,
Marketing contracts between corporation and members.
Marketing contracts; provisions for liquidated damages; injunc-

tion for breach.
Taxation; filing fees.

10.

11,
12.
13,
14,
16.

IG.
17.

18,

CO-OPERATIVE BUSINESS CORPORATIONS

Cress Refereaoes

Bnetoess corporation law, a pplieattoo, see c. 1MiB, $ 3.
<Wan tedevelopmeot co-operative corporation. are c 1" lA, $3.

Sea-
l. Method of organization.
2. Distribution of earnings or profits; sinking fund; limitation upon

shares held.



~PERATfVE CORPORATIONS

Method of orig.niaatloa
A corporation may be organized under chapters one htmdred and

~ fifty-five and one hundred and fifty-six, with shares having par value,
for the purpose of co-operation in carrying on any business and of

, 'Co-operatiVe trade,

Historiosi kots

P.s.ls8" c. 106 t! 9.
! LL. ! 0 f' c. 110 $7.

st !903 c. 437 Ih 03, 95
St,nr'0 c. 349 I 10.

St.188> c. 90 tI 1, R
St lsr t c. "4 I 3.
St.IS79 c. 210.

L!!trsry References

Co-opcrat!vc corpttrnt tons snd asso-
ciation~. she 1LP.S. vo!. 10, Ever-
berg, ti hgl ei. scq.

Corportttions ~3.
C.J.S. Cmrporat!ons I ~~
Comment.

Cooperative corporations, see M,P.S.
voh 1;l, Ycairs, ti 384.

2. 1Nstribution of earnings or profits; sifdtin fund; limitation
upon shares held

Such corporation shall distribute its earnings or profits among
its workmen, purchasers and stockholders at such times and in such
lnanner as its by-laws prescribe, but at least once in every twe!ve
months. No distribution shall be made, uniess at least ten per cent of

St.1936, C. 303, ttpprnved April 30,
19 t6, read as fo!!ows: "Any co-operative
banl-., the Massachusetts Co-operattve
Bank League and the Cu-operative Cen-
tral Bank which is or may become a
member of the Co-operative I!saks Lm-
p!oyecs Reti rerucnt Assoc! ation, estab-
lished under seCtion fiftywhc of Chapter
one hundred and seventy of tbe General
Laws, or any such ban!- which main-
tains a pension plan approved hy the
commissioner of banks under chapter
two hundret! and eighty-three of thc
acts of nineteen hundred and forty-
eight, may pay to any officer or em-
p!ttyce retired t>y such bank between '. o.
vember first, htneteett ]tuhdred and fif-
ty-four and l!eccatbcr thirtv-first, ninc-

i teen hundred and sixty-five, aftet. at-
taining s!xty-five years of age, and who,
at the t me of his retirement. shall have
been in the employ of such bank for a
period nf f!ftcvn vesrs hr more, a retire-
ment benefit, ln mottth!y or other peri-

odic !ttsta!ments, at an ahnhul rate not
exceeding in any ouc year the dlfferenee
obtained by subtracung ia! tbe aggre-
ctttc total for such year of his social se-
curity benefits and of his annuity or
pens on provided hr contributions paid
by such bank into said ret!rement amo-
cistion or under any such peas!on plan,
from tb! an amount equal to two per
cent Of hia oversee salary for the five
years preceding the date of retirement
for each vear of service not exceeding
twenty-five years; provided, that the
corn!tined toto! of svcb  !!fferen~ ~, and
of such annuity or pension refer~ to
ih clause  a! above, received in a .v one
year by any such officer or eu. t!oyee
t hall no't exceed t!te ahull!t! rate f sev-
en thousand five hundred do!!arr. No
payment under this act shal! be retroac-
tive and no ret!rcment benefit shall he
paid hereunder to anv person retiring
after 1!ecwmbcr thirty-first. nineteen
bun<!red attd rixty.five."



157 52 CORFORATIONS

the net profits have been appropriated for a contingent or sinking
fund, until an amount has accumulated equal to thirty per cent of its
capital stock issued and outstanding, No person shall hold shares in
any such corporation to an amount exceeding one thousand doHars at
their par value, nor shaH a stockholder be entitled to more than one
vote upon any subject.

Historical Note

St.istl c. 290 } Io
St.1870 c, 224 } 5I

St.1903 c, 437 } 93.P.S.IR82 e. 100 } 7
It J .10tY' c, 110 } 70.

Library Referaseoo

C.J.H. Corporations } 949.Corporations ~382.

CO-OPERATIVE AGRICULTURAL, DAIRY OR
MERCANTILE ASSOCIATIONS

Hl stories l Nots

St.1870 c. 224 } 8. R.I 1902 c. 110 } 18. St.1020 c. 349 } 10.
P.SZ88O c. 106 } 17. Ht,1913 c. 447 }} I, 2. Bt.1923 c. 438 } R.

The 1949 smeadraeat stlbstitated ia aiae. iaciasire" for "the six foIIowtaS
the Second ts.ateace "Sections three A tO Seetieaa."

Cross Roforosesa

Fee for fltias articles of orgaatzsooa, see sectioa 9 of this chsyter.

3. Ormpanixstion; name
Seven or more persons, residents of the commonwealth, may asso-

ciate themselves as a corporation, association, society, company or
exchange, to conduct within the commonwealth any agricultural,
dairy ar mercantile business on the co-operative plan. The word
"co-operative" shall form a part of the name of the corporation, and,
for the purposes of this and sections three A to nine, inclusive, the
words "association", "compatty", "exchange", "society" and "union",
shall have the same signification and shall import a corporation. The
corporation shaH be formed as provided in chapters one hundred and
fifty-five and one hundred and fifty-six, with shares having par value,
and shaH be subject to the provisions thereof so far as consistent with
said sections.

Amended by St.1949, c. 378, II 1.



CO-OPERATIVE CORPORATIONS 1 57 5 3A

Law Review Cosassentarios

Cooperative marketing ~atlons aa
- combinations in restraint of trade.
 Nov, 19M! 88 Harvard L,Rev, 57,

t.lbrary Roforoaoaa
I

hgrl culture ~
Corporations ~4.
C.J.S. hgriculture 5 12,
C.J.S, Corporations 5 ~M.

Forms. Ststeruent of purpose. see liL
P.S. vol. 1~, Everberg, I b83, 884.

Notes of Peciaioas

5 3A aousiJtg business; powers; name
Seven or more persons, residents of the commonwealth, may as-

sociate themselves as a corporation, association, society or company
to conduct within the commonwealth a housing business on the coop-
erative plan, including the buying, selling, leasing, construction or re-
habilitation of dwellings, together with appurtenant facilities, for the

. metnbers of such co-operative corporation. Such facilities appurte-
' nant to the pmvision of dwelIings shall inciude use of land and build-
ings for business, commercial, cultural or recreational purposes reia't-
ed to such dwellings. The words "cooperative" and "housing" shall
form a part of the name of the corporation, and, for the purposes of
this and sections four to nine, inclusive, the words "association",
"company", "society" and "union", sha11 have the same signification
and shall import a corporation. The corporation shall be formed as
provided in chapters one hundred and fifty-five and one hundred and

I ls yoaoral
h cooperative corporation, which was

organized by officers and stockholders
of p~xisting corporation engaged in
lumdllng milk, and which took over
business of such pre-existing corpora-
tion, and took title to cattle from iarm-
ers, giving them mortgages back and
stock, without taking possession of cat-
tle and without substantial change iu
farmers' status, could not avoid making
larger payments into equalization pool
under milk marketing order on ground
that ft waa a "producer". Elm Spring
Farm v. U. S.,  C.G,h.1942! 1"T F."d 920.

Where Officers and stOckhoiders of
corporation engaged in handling milk
organized eo-operative corporation which
took over business of preexisting corpo-
ration. and took title to cattle from
farmers. giving them mortgagee back
and stock, without taking posse+ion oi'
cattle and without substantial change in
farmers' status, stockholder and officer
of prewxistin corporation was improp-
erly tnade a party, fndividualJy, to !udg-
ment requiring compliance with milk,
marketing order. which required larger
payments into equalization pool than
bud been made by ~perative corpora-
tion. Id.
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fifty-six, with shares having par value, and shaH be subject to the
provisions thereof so far as consistent with said sections.

Added by St.1949, c. 378, $ 2.

Cress Refareeeae

Fee for tiling articles of organization, see section tl of this chapter.

Library Rataranaes

C,J.S. Corporations I 22.Corporations ~3.

4. Capitalstock; powers; by-laws; meetings
The capital stock of a co-operative corporation formed under sec-

tion three or section three A shaH not be less than one hundred dol-

lars nor more than five million dollars, No stockholder shall own

shares of a greater par value than one tenth of the total par value of
the capital stock issued and outstanding, nor shall any member be en-
titled to more than one vote on any subject arising in the manage-
ment of the corporation.

ln addition to the powers granted by section thirteen of chapter
one hundred and fifty-six, any corporation organized under section
thn e or section three A may provide in its by-laws for the ele tion of
directors and other officials by unit or district or by mail baUot; for
a method of membership representation by annual election of dele-
gates to represent proportionately the members of such units or dis-
tricts in the membership meeting of the corporation, and shall hear
reports of and instruct the delegates on the policy and business of the
corporation. The agreement of association or the articles of organi-
zation shaH be altered or amended, and the by-laws shaH be altered,
amended or repealed, if the delegate type of membership meeting is
adopted by any such corporation, only after notice of the proposed
action is given in the call for the annual meetings of the units or dis-
tricts at which the delegates are to be elected to the membership
meeting of the corporation, or in the call for the annual election of
such delegates lf the vote is to be taken hy mail ballot, and only upon
vote of two thirds of the delegates eligible to vote at such member-
ship meeting, Special meetings of the units or districts may be de-
manded by written petition of at least one tenth af the membership
of any such unit or district fot the purpose of instructing its delegate
or delegates on questions concerning the operation and business of
the corporation, in which case it shall be the duty of the clerk or sec-
retary of the corporation to call such unit or district meeting or
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Historical Note

st,1877 c. 330 Ii 3. st, 19]3 c. 447 1 X
I'.8.188 C, l0044 3'i. 73. St.iulo c llS $ L
n,I-1002 c. 110 $t 33, 70. SL19 1 c. 297.

8L18Ci6 c. 00 1 7.
8 Llstu c. ""4 1 53.
SLI811 * 109.

Prior to the 1949 amendment, this sec-
tion read as fonowsv "The capital stock
of s ~perstive corporation formed un-
der section three shall not be less than
one hundred dollars aor more than tvro
hundred thousand doiiarL No stock-
holder shall own shares of a greater par
value Chan oae tenth of the total par
value of the capital stoct', aor shall any

member be entitled to more than one
vote on any subJect arising in the man-
agement of tbc corporation,"

The 1958 amendment, approved Feb. 3,
1058, changed first sentence of first par.
agrsph to increase authorised capital
stock from "sig huadred thousaad" to
"fire vniliioa" dollara

Library References
Corporations ~1,
C.J,S. Corporations I 197.
lrorma.

StOCk certificate, See M.P.S, vol. 15,
Zverbcrg, ! 885

Stock subscription, see bLP 8 voL
15, Kverbcrg, ! 882.

Notes of Decisions
I. Is ssnoraI

Purchase of shares fn cooprrstive as-
isvv4aUon, Incorporated under Pub.st c.
100, is, in effect, iosn upon Interest, and
shareholder may withdraw his xuoney

under by-laws, and, ff corporation re-
fuses. he can maintain action to recover

Lindsay v. hrlfnvvton Coop. haa'n
�904! 71 NM '797. 180 Mavxs. 371.

5. Investment of reserve fund
At any regular meeting, or at any duly called special meeting, at

which a majority of its stockholders are present, a corporation
forlned under section three may authorize the investment of its re-
serve fund or any part thereof, first, in the building where it is doing
business, or, second, in a first mortgage of real estate owned and oc-
cupied as a dwelling by any of its stockholders.

Historical Nets
SL1918 c. 447 i 4,

-"-.nteetings 5> take place within thirty days after such demand The
.~ -fninutes of such unit or district meeting shall be forwarded by the
-: clerk or secretary of such meeting to the clerk or secretary oi' the

corporation and be kept at the principal place of business in the com-
monwealth.

Amended by St.1949, c. 378,   3; St.1958, c. 26.
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}.lhrsry Rs}crosses

C.J.S. Indnstrisl ~perstirs So-
cieties } 1 et seq.

C.J.S. Corporations } 1092.

~icnltnro ~.
Corporations ~457.

HictsHcat Ha}o

R.I..1002 e. 110 } 69.
St.1003 c. 437 }} 9:t, 95.

Bt18frl1 r. 200 } 1"
St.lit7> c, '~4 } 51,
P.s.1882 c. �0 } TK

St. Isla C. 447 }} 5, 4
SLI015 c. 118 } a
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6. Apportiatunent of earnings
The directors of every corporation formed under section three or

under section three A shall apportion its earnings in the following
manner:

They shall set aside annually not less than ten per cent of its
net profits for a reserve fund until there. is accumulated in said re-
serve fund an amount not less than thirty per cent of its paid-up capi-
tal stack.

2. They shall declare and pay dividends on the paid-up capifai
stock not exceeding seven per cent per annum.

3. From the balance of its annual net earnings the directors
may appropriate a sum not exceeding five per cent thereof to be used
in teaching co-operation.

4. The directors shall distribute the remainder of such earnings
or any part thereof by a uniform dividend upon the amount of pur-
chases or rents or sales of shareholders, through the corporation, and,
if the dil:ectors sa vote, upon the amount of wages earned and paid to
emplovees, except that in the case of a purchaser not a shareholder,
who desires to become such, a dividend of one balf the uniform divi-
dend may be declared upon such non-shareholder's purchases, or
rents or sales and credited ta him on account of the purchase of stock
for which he may subscribe. In productive carporatians, including
creameries, canneries, storages, factories and the like dividends shall
be calculated on raw materials delivered to the corporation instead of
on goods purchased. If the corporation be both a purchasing and a
seUing, or a productive concern, the dividends may be on both raw
material and an goods purchased. The profits or net earnings of
such corporation shall be distributed to those entitled thereto at such
times as the by-laws prescribe, but at least once in every twelve
months.

Amended by St.1949, c. 378,  I 4, 5; St.1964, c. 290.
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The 19ff4 amendment, approved dprfl
2l, 1954, increased amount of dlvldenda
on paid-up capital atocit from 64' to

The reference to "section three k
was inserted in the preliminary para-
graph hy St.1949, c. 878, 5 4.

St.1949, c. 378. 5 6 inserted in the first
mntence of paragraph 4 the reference to
"rents" in each instance.

Library References

C,J,S. Industrial ~peratfve So-
cieties 5 1 rt scq.

C.J.S, Corporations 8 217, 45fL

Agricut tore ~8.
Corporations ~100 et seq.

Hates of Decisions
I. fo general

Corporation officers are not lialjle un-
der ILL19fT, c. 11 l, 4 68, for declaring
and paying dividend, where corporation
is not then insolvent, nor actually ren-
dered insolvent thcrebv, though dividend
be one of several rouses Df sobs~ 0ucnt

insolvency, nor are they liable for de-
ciaring and paying di vidend ia good
faith and vrithout fraud, though in vio-
lation of 4 B9. Ellis v. French-Canadian
Co-op. Ass'n �905! 76 N.E. 207, 1$l
%fess, 609.

7. Acceptance of provisions relating to agricultural, dairy or
mercantile aaeociations; approval

Any co-operative association now organized by law in the com-
monwealth for any of the purposes mentioned in section three, and
qualified so to do, may by a majority vote of the stockholders at a
meeting called therefor vote to accept sections three to seven, inclu-
sive, and shall thereupon present to the state secretary a certificate,
signed and sworn to by its clerk or secretary, setting forth a copy of
said vote, the date when passed, and such further evidence as the sec-
mtary may require of its legal existence and of its intention to accept
said sections. The secretary shall examine the certificate and evi-
dence of organization, and, if it appears that the law has been com-
plied with, shaH so certify, and shaH approve the certificate by his en-
dorsement thereon, and thereupon such corporation shall have the
powers and privileges and be subject to the duties and liabilities of
corporations formed under section three. Upon the payment of five
dollars, said certificate shall be filed in the office of the state secre-
tary'

Amended by St.1957, c. 698, fi 5; St.1962, c. 750, II 31.
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Historical Hots

' St 1913 c.447 I 7. St.1931 c. 394 5 M9.

changes necessitated by transfer of du-
ties of bureau of corporate organisation
and regtstratlon in department of corpo-
rations and taxation to corporation divi-
sion in department of state sccretarv.

The filing fee under the Section was
increased from "one" to "five" dollars
by tbe 1957 amendment, approved aug.
28. 1K�.

Tbe 1962 amendment, approved July
19', effective Jan. 1, 196;l. made

Cross Refsreeoes

Secretary empon~red to ezamine certificates and endorse them, sce c, 155, I ".

Library Re iereaces

C.J.S. 1ndustrial Co-operative So-
cieties 5 1 et seq,

C.J,S. Corporations I I 50, 62,

hgrimdture ~6.
Corporations 6=>21, 2

Historical Hots

Bt.1015 c. 118 I ft st.1910 c. 5.
Sl.]018 c. 257 I 3C2. SL1MO c. ",

The 1962 amendment, approved July
25, 1962, effective Jan. 1, 1963, made
changes necessitated by transfer of du-
nes of bureau of corporate organisation

St.19M* 438 I 3.

and registration ln department of corpo-
rations and ta sation to cori'>ration dl vs-
~ lon in dePartment of state secretary.

12

8. Use of word co-operative in connection with other businesses;
penalty

Any person, partnership, association or corporation, domestic or
foreign, except co-operative banks and corporations organized under
section ten, transacting business for profit in the commonwealth un-
der any name or title containing the word "co-operative", unless the
net earnings thereof are distributed in a manner permitted fot. a co-
operative corporation by this chapter, shall forfeit to the common-
wealth not more than ten dollars for every day or part thereof during
which such name or title is so used. Such forfeiture may be re-
covered by an information brought in the supreme judicial or superi-
or court by the attorney general, at the relation of the state secre-
tary. Upon such information, the court may issue a temporary or
pe1711anent injunction restraining such person, partnership, associa-
tion or corporation from doing business in the commonwealth, or
from so using such name or title, and may make such other orders
and decrees as justice and equity may require.
Amended by St.l962, c. 750, Ii 32.
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Cress References

aeeeetttry to report to attorney general corporate non-compliance of the tavr, tme
c. lsd, 5 2.

Library References

C.J.S. Corporations 5 187.Corporations ~4K

9. Fee for filing articles of orgaainttlan
The fee for filing the articles of organization required by section

three or section three A, including the issuing by thc state secretary
of the certificate of incorporation, shaH be one twentieth of one per
cent of the total amount of the authorized capital stock as fixed by
the articles of organization, but in no case less than fifty dollars.
Amended by St.1949, c. 378, 3 6; St.1957, c. 69S, II 6.

Historical Note

SL1915* 118 I ~ SL1931 c. 394 $170.

The reference to "section three A"
wae inserted by the 1949 amendment

lars bv thc 1937 amendment, approved
Aug, 99, 1937.

The minimum fec under this section
ante increased frotn "five" to "fifty'" dol-

Library References

C.J.S, Jndustrial Cooperative Societies
S 1 et seq.

C,J.S. Corporations l OT

Amicoftnrc C=nc.
Corporations ~19.

1
I

AGRICULTURAL AND OTHER CO-OPERATIVE CORPORATIONS
XVITIiOUT CAPITAL STOCK

13

10. Organization without r~pital stock; method ot organiga-
tion; rights and powers of members

Agricultural and horticultural associations engaged in any
branch of agriculture, horticulture, viticulture, forestry, dairying, the
raising of livestock or poultry and any other fartning activity or busi-
ness, if instituted for the mutual benefit of their members and formed
for the purpose of doing business without profit to the association it-
self may be incorporated without capital stock. Such corporations
shaH be formed in the manner provided by chapters one hundred and
fifty-five and one hundred and fifty-six and shaH be subject to the

] provisions of said chapters, so far as applicable. Members of corpo-It1
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rations so organized shall have the rights and powers and be subject
to the duties and liabiIities of stockholders of corporations having
capital stock, under the provisions of said chapters, so far as is con-
sistent with this and the eight following sections.

Hlslorlcal Note
SL.IO"3 c. 438 I <L

Cross Releraeces
Domestic corI<orntion <lefine<l. see c. 63C, <l 1.
Fee for filin- arti<l<s of nrgnnicotion; L<Lc li»hiliir, re< c<»'Lio» Is nf thi«i<el«rr.
Use of mor<I "co-ol>eratire" ic nome or title, sec sect<on b of Laic chai<ter,

Library Refareaces

C,J,S. Agric«ll»re $ I~.Ai~ie»lt«re ~6.

I 1. Powers

Any corporation organized under the preceding section shaH
have power to mortgage or pledge its real or personal property and to
issue promissory notes or other evidences of indebtedness. Such cor-
poration shall also have power to establish reserves and invest the
funds thereof in such manner as it may deem advisable or as may be
provided in its by-laws; and to exercise all other powers, rights and
privile es necessary or incidental to the purposes for which said cor-
poration was organized or to the activities in which it is engaged;
provided, however, that no such corporation shall handle the Droducts
of any IIon-member, except for storage,

Historical Note
8LI 923 c. 438 I 4.

Library Refere«ces

C 3 S In<i»<;trial Co-el<et atire POelitlea
I I ct «vq.

Agric»IL»re ~6.

14

12. First meeting; selection of directors
The first meeting af the corporation shaU be held within six

months after the execution of the agreement of association. IE the
directors of the corporation have been previously chosen in anticipa-
tion of its organization, or in connection with a plan far preliminary
organization, or in accordance with contracts made in anticipation of
such organization, such choice of directors shall be ratified at said
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meeting. Elections of <Bxectors shaH thereafter be governed by sec-
tion twenty-two of chapter one hundred and fifty-six, except as pro-
vided in the following section.

Hlstoricsi Nota

st.lF23 c. 438 5 4.

Library Rafarascas

C..T.s. fndu~trtst Co-operetire societies
s 1 et, seq.

Lgrieu]ture C=4t

13. Scope of by-latvs; amendment or repeal of by-laiv

each member to the corporation during the preceding year; for an
approved or established form of marketing contract; and for fines or
other penalties for violation af its by-latvs or marketing contract. No
by-law shaH be amended or repealed nor any new by-law adopted, un-
less notice of the proposed action is given in the call fof the meeting
at which the proposal is to be considered, or in the call for the vote if
the vote is to be taken by mail.
Amended by St.1954, c. "3.

Hlstarlca I Nota

SL1K3 e. 43S I 4.

The words "for vottut.. of members bv
proxp, sod the mode thereof, srtthtu
such limitations ttad restricuons as msr

be specified thezettt" mote tuserted hr
the 1U54 ameudmettL

In addition to the powers granted by section thirteen of chapter
one hundred and fifty-six, any corporation organized under section
ten may provide in its by-laws far the election of directors by dis-
tricts; for the election of advisory directors who are not members,
the number of whom shall not be greater than one fifth the total
number of directors; for voting af members 13y proxy, and the mode
thereof, within such limitations and restrictions as may be specified
therein; for voting of members by mail in elections and on questions
concerning the operation and business of the corporation; for tl!e ad-
mission, withdrawal, suspension or expulsion of members; for dues
and assessments to be paid by members and the conditions under
which such dues and assessments shall be imposed and collected; for
determining the rights and interests of members in the property of
the corporation, whether equal or unequal; for establishing the basis
of voting by the members, especially whether the votes of all mem-
bers shall bc equal, or in proportion to the land area leased or used
by each member for production of the products handled by the corpo-
ration, or in proportion to the quantity of such products delivered by
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Library References

Lgri culture 6=> ! Forms. By-laws, me M,I>'JL
CJ,S. Indvstrial Cooperatfve So- Everberg, I S'IL

cietles 4 1 et seq.

Notes of Decisions

ny lawa Of Corporauen Conatttvte Con-
tract between different tnembers and
corporation, and stockholders may resist
infractions of by-lavrs. Busbway Ice
Cream Co. v. Fred H. Bean Co, �933!
187 >V.E. 537, "S4 lhasa. A9.

4 by-law of a corporation is not l>ind-
ing on persons having no notice thereof.
Worcester r. Esses slerritnae Bridge
Corp.  !L> !! 73 !lass. 457, 7 Gray 457.

Tbe term "byda ws" bas a pecvuar
and limited signification, being used to

14. Membership
Membership in such corporations shall be limited to persons en-

gaged in the production of products which are handled or to be han-
dled by the corporation, as specified in its articles of organization, in-
cluding the 1essees or tenants of land used for the production of such
products and lessors or land1ords to whom are due all or any part of
such products produced on leased or rented pmmises in payment for
the use of such premises. If a member is a corporation, it may be
represented by any officer thereof, duly authorized in writing.

Historical Nots

St.10"3 c. 438 4 4.

Library References

C,J,S. Agriculture I I

16

ia asasraf
The office of "by-laws" of a corpora-

tion is to regulate the conduct and de-
fine tt>e dvt>es oi' the members towards
tbe corporation and between themselves,
and in effect they constitute a contract
between the different members and tbe
cori>oration. Kvbitius v. 11awes Yini-
tarian Congregational Church �948! 79
X.E "d -, 3~ ataunt 03a

A corpOrate by-law mav regulate the
escrclsc of corporate power. but it can-
not enlarge or alter the power conferred
hp charter or bv statute. Assessors of
Boston v. World % lde Broadcasting
Foundation of iiass. �945! 59 N.E od
1BS, 317 Mass. 59S.

designate the orders and regulations
which a corporation as one of its legal
incidents bas a tight to make and which
is usually exercised to regulate Its own
actions and concerns, and the rights and
duties of its own members among them-
selves. Town of North Iteadlng v.
Drink water �941! 34 V.E.oM 631, 309
'il ass o00
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15. %amendment or alteraiiott of agreetoelt of alsocitLhon or
tLrticles of orgmdmtion

Any such corporation may amend or alter its agreement of asso-
ciation or articles of organization in the manner provided by sections
forty-one to forty-three, inclusive, of chapter one hundred and fifty-
six, so far as applicable; provided, that such amendment or alteration
shaH require a vote of three fourths of the members present and vot-
ing at a meeting of the corporation caHed to consider such amend-
ment or alteration, or if the vote upon such amendment or aLteration
is taken by mail, by vote of three fourths of the members who return
votes. A vote by mail upon such amendment or alteration shaH not
be valid unless votes are returned by at least three fifths of the mem-
bers of the corporation.

Hleter feat Note
SLIX3 C. 438 I 4.

Ltbrery Retereecee

Agriculture ~6. C.J.S, Tnd unstrict ~plurative So.
ciet.les 3 I et seq.

16. llIarketing contracts between corporation and members
Any such corporation may enter into marketing contracts with

its members by which the members shaH agree to seH, for any period
of time not exceeding ten years, aH or any specified part of their
products or of certain specified products exc1usively to or through the
corporation or any agency designated by it. If such contract pro-
vides for a sale to the corporation, title to the products covered there-

, by shaH pass to the corporation absolutely, except for recorded liens,
upon delivery or at any other time specified in said contract, if ex-
pressly so agreed therein. Any such contract may, however, provide
for sale by the corporation of the products of its members with or
without acquisition of title to such products by the corporation and
may further provide that the corporation shall pay over to the mem-
bers the resale price after deducting aH necessary expenses including
any allowances, contributions or deductions authorized by its by-laws
or by the contract itself. Such contract shaH not be construed as a
violation of any provision af sections one to seven, inclusive, of chap-

, ter ninety-three, unless it results in an undue enhancement of the
~ price of the product to which the contract applies, nor shall any cor-
'. poration organized under section ten be liable to prosecution for any
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action reasonable and proper in the exercise of the rights and powers
conferred by sections ten to eighteen, inclusive.

Amended by St.1932, c. 180, 3 31.

Historical Note

SLI923 c. 438 l 4.

Law Review Commenter!ea

Specific performance of cooperative
marketiag acretuurots: ht utuality.
 %or, IO"3! 37 IIarvartt LJ{cr, les.

Library References

hgrieuiturc ~0.
C.J.S. Agriculture 5 12.

Forms. Paul trv pro<luccr s metaber-
siap aml tuarl'r ting acrcemeat, eee
3I.P.S. vol. Is. Everbcrg, f SST.

17. Marketing contracts; provisions for liquidated damages;
injunction for brcach

The marketing contract may fix as liquidated damages specific
sums to be paid by a member upon breach of the provisions of said
contract requiring sale or delivery of products by the member exclu-
sively to or through the corporation or any agency designated by it,
and such provision shall be valid and enforceable in the courts of the
commonwealth. Any such corporation may be granted a temporary
or permanent injunction against a member for breach or threatened
breach of such contract with reference to the said provisions for sale
or delivery of products,

Hlstortcal Note

Bt IF'3 c. 438 5 4.

Library References

Damages ~85. C.J.S. Damages $ II4.

18

18. Taxation; filing fees
A corporation organized under the provisions of section ten, and

any corporation, association or organization now or hereafter estab-
lished, organized or chartered without capital stock for a similar pur-
pose under laws other than those of this commonwealth, shall not be
liable to taxation under the provisions of chapter sixty-th~, but shall
be taxable under the provisions of chapter fifty-nine, in the same
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manner and to the same extent as an individu@ or partnership. The
fee for filing the articles of organization required by section ten, in-
cluding the issuing by the state secretary of the certificate of incor-
poration, shall be Eif ty do i lars.

Historical Hots

8 1.1D31 c, 3<J4 I 171st,lg& c. 438 4 4.

Cross Refsrencea

Library Rsferoncaa

C.J.<i, Tax«linn r! 120.Taxation ~1! >.
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constituted Ie«sot s' "stock in trade"
nithrn statutory exemption and were
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England bf<rt. I.ife Ins. Co. r, City of
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Foreign <nrpnrari >n <!rfir>e<!, . <e c. C~".C,!! 1.
Property el<gi!>le ro l« t:>xe�, s<a c. 9, I n.

l. Ia go«oral
lyeiaware corpnrat!nn, which q<ralified

as a farmers' conpcratirc for fe<lcral rn-
<«>me tax purposes under Internal lier<
nue Code ns in effect durio tnxab!e
years ending nn yiay 31, I!Kl, i!|i
>, ar>d
1063, was cnt!t!ed tn deduct, in t«>mput-
ing its nct i><cot>>e for biassachusetts ex-
cise tax, nonpatron«e diridcnds pair!
<iurir>g those I e;1 ts nl> 'ti><> cnl pnr;>i <01>«
<::lp>tal stnek. Occur< Spray Cr:<11!«rr<r~.
',nc, r. stare Tax cnrnnu«sinr<  !!ir>'.>! "16
.'>.H "d L>!, IDCD Adr.S!r, 333.

yrbere dome«ti< !ifn ins>rrar<en enmpo-
ni<« !< a>«d electr>c boohe<p>ng and u<.-
«>untin" <inc>res from for< <~ cnrpnr:>-
.tons which fi!cd excrsc tax retrrrns in-
.!u<l>ng ieased property at»i pard all cr>r-
orate cxcrse taxes and all other taxes

rue to cumn<onwea!t!>, leased i>roperry

Forci.n corporation or anixed «s co-
ol>er:>trre am<co!turn! sue<< ty for mu-
r»nl h< !p, without capital rtock and rem-
>«tered with<a cnmmnnwtalth, under 4.
I ID"1, c. 181, bnrin" no corpnrate ex-
ec«<: or nt t income sul>!<et tn cxcrse un-
der c, G3, I 30. >ra« ii«1>l<. under c. Gn, 5
", in rie<r nf c. l;>6. r! 1, fnr tox imposed
on its tnhacco w>th<n the rnmrnonwcalth
where it n>aintained iis usrrnl p!sce of
business. Connecticut Vnlley Tub«ceo
A«s'u v. Inhabitanta of Town of Aga-
Wam  ID"I! 158 I>'<,V, 506, 2G1 %iaaf 110.
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CO � OPERATIVE BUSINESS CORPORATIONS

Cmes gtefcrcemxs ' -x r ' - of stotjt rssued by ~rauve housing corpora-
Trust eontptmies, savittgs banks ttr ective Uons ettabltshed uttder provisions of tins chapter,

hardens, ftatns secured by aecurtty interests tn shatett ~ c. f67, Ii 5 I D,

II L Method of organization

A corporation may be organized under chapter one hundred and fifty-six B, wreath shares
having par value, for the purpose of cooperation in carrying on any business or of
~perattve trade.

htnended by St.1&81, e. 213, $ L

1981 Ataaatidtttent. St.f98 l, c. 273, t't l. ap- hundred and fifty-stx ft" for "chapters one hun-
proved 3une 22, 198l, substttuted "chapter one dred and fifty-five and one hundred and fifty-stx".

CO-OPERATIVE AGRICULTURAL, DAIRY OR MERCANTI LE ASSOCIATIONS

. I 3 Orffanizsdion; name

Seven or more persons, residents of the commonwealth, may associate themselves as s
corporation, sssocuition, society, company or exchange, to conduct within the cotnmon-
tvesItb any agricultural, dairy or mercantile business on the cooperative plan. The word
"ca-operative" shall form a part of the name of the corporation, and, for the purposes of
this and sections three A to nine, inclusive, the words "association", "company", "ex-
change", "society" and "union", shall have the same signification and shall import a
corporation. The corporation shall be formed as provided in chapter one hundred and
f;ftywix B, with shares having par value, and shall be subject to the provisions thereof so
! ar as consistent with said sections.

Amended by St.1981, e, 273, $ 2.

1981 Amttatdtemnt. SL1981, c. 273. tl 2, ap- huttdred and fihy-six B" for "chapters one hun-
proved butte 22, f981. substituted "chapter one dred and fifty-five snd one hundred snd fifty-six"

in the third tenttstte,

I 3A. Housing bustttess; powers; name

Seven or more persons, residents of the commonwealth, may associate themselves as a
corporation, association, societ.y or company to conduct «itlun the commonwealth a
housing business on the cooperative pisa, including the buying, selling, leasing, construo-
tion or rehabilitation of dwellings, together with appurtenant facilities, for the members of
such cooperative corporation. Such facilities appurtenant to the provision of dweHings
shall include use of land and buildings for business, commerciaL cultural or recreational
purpoees related to such dwellings. The ~ords "~perative" and "housing" shall fortn a
Art of the name of the corporation, and, far the purposes of this and sections four to nine,
tnclusive, the wcm4 "association", "company", "society" and "union", shall have the same
signification and shall import a corporation, The corporatton shall be formed as provided
in chapter one hundred and fifty~ix B, with shares havmg par value, ttnd-shall be subject
to the provisions thereof so far as consistent with said sectionL'

Amended by St 1981, e. Z7S, f 8. JAAe."Iaetstzi ~~ tl
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'%&1 Aasemksrersr.. SL198l m 273,- f  3, ~
otov ed Juae 22, Wlf, euhsutursd "chapter one
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. I 3K DIsectwharge cooperatives .

Seven or mare persons, residents of the commonwealth, may associate themselves as a
corporation, aruociation, society or company engaging in cooperative purchasing of goads
for the personal use and consumption of the stockbolders thereof, nrersrbeis af their
families and their guests. A corporation organized under this section shall, in pricing its
goods, make no provision for earnings, the accumulation of capital, or operating >sets, and
shall provide for its operating casts by levying upon its shareholders a direct+charge
therefor, on a pro rata basis, The words "direct charge" and the word -coopersrtive" shall
form s part of the name af-the corporation, snd for the purposes of this section snd
sections four to nine, inclusive, the words "association", "company", "society". and union"
shaH have the same signification and shall import a csrrporstion. The corporation shall be
formed ss provided in chapter one hundred and fifty-six B, with shares having par value,
and shaU be-subject to the provisions thereof so far as consistent wrth said sectians.

,added fry St.1971, c. 317, $ L...

197l 8'oecssresrL St.1971, c. 3 f7, f 1, was sp- Library Refererlse
provaf hlay 20, 1971. � Cor7 oiations ~ l4f2!-

CJS. Corfrorsuarrs $ 47

$ 4. Capital stock. powers by-laws meetings '
The capital stock of a ~perative corporation farmed under section three, three A or

'.hree B shall not be kas than one hundred dollars nor more than five miiliorr dollars, No
rockholder shall ourn shares of a greater par value than one tenth of the total par value of

Jm capital stock issued and outstanding, nor shall any member be entitled to more than
one vote on any subject arising in the management of the corporation,

In addition to the powers granted by section sixteen of chapter one hundred and fiftyeix
B, any corporation organized under section three, three A or three B may provide in its
bows for the election of directors and other oKcials by unit or district or by mail ballot;
for a method of membership representation by, annual election af delegates to represent
proportionatel the. members of such units or districts in the memberahip meeting of the
corporation, and shall hear reports of and instruct the delegates on the policy and business
of the corporation. The articles of organization shall be altered or amended, and the
by4aws shall be altered, amended or repealed, if the delegate type of membership meeting
is adopted by any such corporation, only after notice of the proposed action is given in the
call for the annual meetings of the units or districts st which the delegates are to be
elected to tbe membership meeting of the corporation, or in the call for the annual election
af such delegates if the vote is tu be taken by mail ballot, and only upon vote of two-thirds
of the delegates eligible to vote at such membership meeting. Special meetings of the
'>nits ar districts may be demanded by written petition af st least one-ten& of the
membership of any such unit or district for the purprrse of instructing its delegate ar
delegates an Questions concerning the operation and business of the corporation, in which
case it shall be the duty of the clerk ar secretary of the corporation to csH such unit or

ct meeting or meetings to take place within thirty days al'tcr such demand. The
minutes of such unit or district meeting shall be forwarded by the clerk or secretar3  af
such meeting to'the clerk or secretary of the corporatio~ and be kept at the principal plan
of business rn the commonwealth.
4rrea fe f by St.1971, c. $17, $$ 2, 2A; St,1981, c. 273, 4 <
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R,3971, c. 317, g'2, 2A. "'f981 Aatcsidntcnt St.1981 c.'775. g 8. ap-
ap~ May 20 1971 utsertcd thc reference tu -3uoved June 22, 1981, in the second paragraph.

of the first sllbsututed sixteen of chapter one hundred and
'vel . fifty-sut 8" for "tfurtcen of chapter cate hundredand second paragraphs, respcai y.

and fifty-stx in the first senteoce, and deleted
flic altreetnent of association or" teeceding fhe

arucles" in thc second scntencc.

I 7. hcceptastce of provisimm relattng to agricnltstraL dairy or tnercantile associations;
approval

Any ~per«tive association now organized by law in the commonwealth for any of the
purple mentioned in section three, «nd qualified so to do, may hy a majority vote of the
stockholders at a meeting called therefor vote to accept sections three to seven, inclusive,
and shall thereupon present to the state secretary a certificate, signed and sworn to by its
clerk or secretarjj, setting forth a copy of said vote, the date when passed, and such further
evidence as the secretly may require of its legal existence and of its intention to accept
said section@ The secretary shall examine the certificate and evidence of organization,
and, if it appe«rs that the law has been complied with, shall so certify, and shall approve
the certificate by his endorsement thereon, and thereupon such corporation shall have the
powers and privileges and be subject to the duties and liabilities of corporations formed
under section three.. Upon the payment of a fee to tie determined «nnually by the
commissioner of administration under the provision of section three B of chapter seven,
said certificate shall be filed in the office of the state secretary.
Arneadcd by S41972, c 684, $ 97; St.1980, c.,572, 5 ZK

Expiration of St.3980, c. 572
S439NJ, c. 1572, g 417, as amended by S4 29K~ c. 602, g 2, provided'

This act shaII erpire on December thirty-first. nineteen hundred and eighty-three."
S4198Z, c. 602, was «pproved December 23, 198K Emergency cfedsration by the

Governor was lifed December W, J98Z

1972 Atntstdotcn4 SL1972. c. 684, $ 97, an colleges, state community colleges, stale unrveisi-
enansency act, approved July 13, 1972, and by ties, and the Massachusetts Marititne Academy or
I 436 tnadc effccuve July 31, 1972. aubcntuted any fees or charges relative to the adrnitustration
"ten" doUars for "five dollars in the last ma- and operation of the tnaf court. appeals tourt.
.rance... i . supremefudtcutf court oranv otizr departnasn of

t~ Anicnthrnsk. St. 1980, c. 572, Il 323, ap thc tudiciary of the commtn' elder
~ July 16 1980, substituted "a fee to be Scaion 417 af St.1980, c 572, as stntsidcd by
detertntncd annually by thc commissioner of sd. St.l982, c. 602. $ 2, prisvidccL

under thc provision of secnon three "Ttua act shall expue on December thirtygirs4
fl of chapter seven" for "ten doliarsP in the last nineteen hundred and etghty-Ume."
Mcitencc Section 417A of SL198Q, c..572. as added by
' Section 416 of St.1980. c, 572 provided: - Q-! 982. c 60?. ll 3. provldcd-

Hotwitftstattdtng any general or special law to,, Sixty days prior to the incream of atl'y fee, thc
thc ccatnary, far tbc period betpnning July first. s+~f uf adnatustrauon and finance shall sub.
runetcen hundred and eighty, aud enchng Dccetn- ~ nut utfortnation rehuive to the purpose for a.fcc
ber tturty4itst, nineteen hundred and eighty-twn, ~ increase wt th the senate and house cotnnutteca on
thc secretary of administration shall dcternuta: the, ways and tneans.- provided however, that no such
~ io be charged for any service, relstratinn,,notdtcation shall be effective prior to March first.
regtdauon. hcense, fee, permit or public funcucst, Sunetcen hundred aud eighty-three."
wtuch is not provided for by any other aecxtnn uf St. f982, c. 602 ~ appru~ D 23 1982
tins act pmvide4 however, that said sectutary Eincrrencv declaration hv the Ciovernor was bled
~ hail not deterttune the tates of twuon at state Dec. 29, I/82
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Q S. Uae of word ~operative in connection with other bmiaemee penalty
' '-My~n, partnership, association or corporation, domestic or foreign, except employee
cooperatives organized under chapter one hundred and Sift~en A and cooperative
banks and corporations organized under section ten, transacting business for profit in the
commonwealth under any name or title containing the word "cooperative", unless the net

"earnings thereof are distributed in a manner permitted for a ~perative corporation by
this chapter, shaH forfeit to the commonwealth not more than ten doHars for every day or
part thereof during which such name or title is so used. Such forfeiture may be recovered
hy an information brought in the supreme judicial or superior court by the attorney
general, at the celation af the state secretary.' Upon such information, the court may issue
a temporary or permanent injunction restraining such person, partnership, association or
corporation from doing business in the commonwealth, or fram so using such name or title,
and may make such other orders and decrees as justice and equity 7nay require.

-Amended by St l982, c. 204, j .2.;
V

1982 AnnaahInwc. Sc.1982, c. 104, g 2, ap- ed "employee coopcranves organized under~
proved iday 26, 1982, in thc first naucsscc, nnccs- ter one hundred and fihy-seven A and-.

Qggg Refcseneea
hajuncuons. sce Mass.RCiv3'. Rule 65.

v I . ' I J
.. $9.. Fee for %ling articles of organisation;

The fee for filing the articles of organization required by section three ar three A or
three B, including the issuing by the state secretary of the certificate of incorporation,

' shall be determined annually by the commissioner of administration under the provision of
section three B of chapter seven.

''t ~ In
~aadcst by St.1971, e. 317, $3. St.X%72, c. 084 ~ $ 08; St.1980, c.-572, j 824.

Expiration of St.1980, C. 572
St.2980, C. $72, $ 417, as amended by St.f982 c. NP g 2, provicfed: .

"This act shaII expire on December thirty-first, nineteen Iiundred and eighty-three."
'SL2982, c'. 9@ was approvecf December M, 1982 Emerftenry cfeclarntion by the

Governor was fi7ed December 29, J98RT I
>, I971 4sasnchsanu. Si.!971. c, 317. $ 3,. ap ., "J4ocwnhsusndin8 any 8enend or specnu
paved hfay 20. 1971, usscncd the iefercncc io the contrary, for Um penod bcsinn3na July fusr.
pecten "three B",, ..., nineteen hundred and eighty, and endina Decctn-

1972 ~~ S 1972 ~ ! 98 ber ihucy-first, ninesccn hundred and e!ghly-two.
~~ ~ a~ Ju} 13 1972, ~ by th s~~of ~nl~uon~lda~d

eff~~ Ju l 3 1 1 97 2 ~ ed atnount io be charscd for any service, cegssua cion.
rcguiauon, lKensc, fcc, pcnnu or public funcuon
which is noc provided for by any other section of

4 00 An insn SL 1980, c. 572, $ 324, ap- this aci psovidoL however, that said seccelacy
July 16. 1980 inscsscd "or ' pecodlns shall not etelnllne the saces of 1uiuon al slate

"ttuee A and suhsuiuled "detcsmined annually colfeacs, slate ccasunuiuty collcses. scale umvecn-
.- by the ccannusncnm' of administiation under ihe ties, and thc lvfassachusens hlanume Academy or

provision of secuon tlnee B of chafner wwen" for any fees or charses reiauvc to the adnuius
one cwentiehof one perccntof Iheuaafananun and operauon of the ideal court, appeals csnut

' Of uie au&orixcd capical stock as fixed by thc supreme judicial court or any caber deparuneni of
articles of .orNuuzanon, but in no case: less than the jiahciary of the commonwealth;."

Secuon 417 of Si.1980. C. 572,m anMnded by
~ huadred dollars,

,Sacxion 416 of SL1980, C. 572 pnnvidcst; SL1982, c. 602, ii 2. provided;.
P '
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"This act' shaH expire on I3caenrber thirty-'first,'"' increase with the scsme snd'house committees on
nlnersnn hundred and eighty-three.";, ways and means; provided however, shru no errdr

Sccrian 4'l7A of Si.l980, c. $72, ~ ~ try notification shall be effccrive prior io March firsr,
3982. c. fi02, g 3, provided: ninereen hundred and eighty-ihrce.
Sixty days prior  o rhe inrxrnse of any fcc, the Si.19&2, c. 602. was approved Dcc. 23, l982.

secretary of adrninistrarion and finance shall sub- Emergency declarasron by rhc~rnor was filed
mir inforrnauon relauve io the purpose for a fec Dcc. 29, f9&2.

'~m ' ~ .. ~ y. j'. t- t
AGRICULTURAL AND OTHER CO � OPERAT!VE CORPORATIONS

WITHOUT CAPITAI. STOCK

$ 10. Organization without capital stock; method of orgarsization; rights and powers
of member»

Agricultural and horticultural associations engaged in any branch of agriculture, jsorti-
cuiture, viticulture, forestry, dairying, the raising of livestock or poultry and any other
~ing activity or business, if instituted for the mutual benefit of their members and
forxned for the purpure of doing business without profit to the association itself may be
ixscorporated without capital stock. Such corporations shail bc formed in the manner
provided by chapter one hundred and fifty-six B and shall be subject to the provisions of
said chapter, so far as applicable. Members of corporations so organized shall have the
rights and powers and be subject to the duties and liabilities of stockholders of corpora-
tions having capital stock, under the provisions of said chapters, so far as is consistent with
this and the eight foHowing sections.

t
ihrnendad Jry.SL1981. e. 278, f 8. - �;.,- - � . -;. - ., ~

1981 Anreardnrer¹. Si.1981, c. 273, j 5, ap- dred and fifiy-five and onc hundred and fifty-six"
proved Junc 22, 19&1, suhauruled "chapicr one hand "chapter" for "chapt'" in rhe second.mn-
hundred and fifty~ 13" for "chapters onc hun- iencc,

V

I I? First meeting: selection of directors

- The first meeting of the corporation shall be held within six months after the execution
of the articles of organization. If the directors of the corporation have been previously
chosen in anticipation of its organization, or in connection with a plan for preliminary
organization, or in accordance vrith contracts made in anticipation of such organization,

choice of directors shall be ratified at said meeting. Elections of directors shall
thereafter be governerl by section forty~ven of chapter one hundred and fiftywix B,
except as provided in the following section.
Aarendad by SL1981, e. X78, $6.

 f..'"
1981 AmcnrfnrerrL Si.1981, c. 273, f 6, ap- firsr scnrcnce. and fortyrcven of chaPter nnc

Srroved June 22, l98l, subaurr¹ed "articles of ar- hundred and filry-six ff for "twcniy-iwo of chap.
ssnixarion" for "agrranncnr nf asaneiarinn" in rhc rer. one hundred and fifty~" in she third sen-

rance,
I ~ 'l 4. /

Scope of by-laws; amendment or repeal of by-law-

' ' In addition to the powers granted by section sixteen of chapter one hundred and fiftywix
B, any corporation organized under section ten may provide in its by-laws for the election
of <irectorsi by districts: for the election of advisory directorsr who are not members, the
number of whom shall nrrt be greater than one fifth the total number of directors; for
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ss'snr oi memtrem try prosy, and tire made ttwrsoy, within sech limitations and restrictions
'as'may be specified therein; for voting of members by mail in elections and on questions
I' concerning the operation and business of the corporation; for the admission, withdrawal,
suspension or expu!sion of members; for dues and assessments to be paid by members and
the conditions under which such dues and assessments shall be imposed and col!ected; for
determining the rights and interests of members. in the property of the corporation,
whether equal or unequal; for establishing the basis of voting by the members, especially
whether the votes of aH members shaH be equal, or in proportion to the land area leased or
used by each member for production of the prtiducts hand!ed by the corporation, or in
proportion to the quantity of such products delivered by each member to the corporation
during the preceding year; for an approved or estab!ished form of marketing contract;
and for fines or other penalties for violation of its by-taws or marketing contract, No
bylaw shaH be amended or repealed nor any new by-Isw adapted, unless notice of the
proposed action is given in the eall for the meeting at which the ptoposa! is to be

deonsidered, or in the call for the vote if the vote is to be taken by maiL
kmettd!IR! by St.1981, c. 273, li 7.

r r s
!981 Amesu!hscnL ' dit.!98!, C. 273. $ 7; ap. chsptsr ooc tuttufred sNd fift~iz 8" for "thirteen

w-grovtsd June 22, 19gl. substinited "eixtesst of of chapter one hundred and fifty~" io tho first
i'

+25: Ajnendment or alterahon of agreement of association or artides of organization

~,' Any such-corporation.may amend or alter its articles of organization in the manner
fprovided by sections seventy to seventy two, inclusive, of chapter one hundred and fifty-six
' B,'so far as applicable; provided, that such amendment or alteration shaH require a vote of

thtpse-fourths of the members present and voting at a meeting of the corporation called to
uxtasider such amendtnent or a!teration, of if the vote upon such amendment or alteration
m'ta!ten by mail, by vote of three-fourths of the members who return votes. h vote by
mail upon such amendment or alteration shall not be valid un!eas votes are returned by at
!east three fifths of the members of the corporation.
 mended! St.1981, c. 713. $ L
198'I Amesufesctirt. St.!981, c. 273, II 8, sp- Rod, substituted seventy to scvcntyuvyo" for "for-

, gsttvcd June 22. !98!. deleted "agreement of ssso ty~e to forty-three" aud "one hutsdtcd snd fifty
m",. prctstding "erudse of orgatuzation" stx 8" for "cwic hundred and fifty~" ut Ihc first

s 5 17. Marketing contracts; provisions for liquidated dantagtts; injunction for breach

. OINK Refcietsees' Le% l4vlesP Cd Sue nstht&ICO ~ r
sse MasLR Civ.tp. Rulc 63. Litnitutg buyer's mar!tet dstnagcs io lost profits.

David SIInori dutd Gaald A Noveett �979! 92
Harvard LRcv. �9$,

tion; filing fma
, V' r ' I

ration organized under the provisions of section ten, and any corporation
or organization now or hereafter established, organized or chartered without

for a similar purpose under laws other than those of this commonwealth, shall
e to taxation under the provisions of chapter sixty-three, but shall be taxable
rovisions of chapter fifty-nine, in the same manner and to the same extent as
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CHAPTER 157A. EMPLOYEE COOPERATFVE CORPORATIONS PAW]
Ct+ -+! 1 '   !I

~Iq It

7, Vothtg eftants; hy-l«ws; atnendrmnt Of 'arti-
des of orgarurauon.

8. Net eatnutgs or hoses; apportionment, dis-
uihuuon and peyuustt,

9, internal capit«l sasumts; recefl of fedefn~
tion of theres; mtereet; collective reserve
account

10. internal c«pit«1 account cooperativuL
1 I, Converston o  tnetnbersh!p shares and inter-

nal capit«I «ccounts upon revocation of
elecuon; consohdsuon or merger.

Short titk." ~"L 1 u«u' ' '-u
2. Definitiona II 1

3 Corporations orgatused under chapter 156B;
ao be governed as anpkryee coop-

erative,
R$%lllcetunt of ~ .~«4. '. rr, ir~ riw,
Corporate naug

4 3detubers: nuenbership shatter; fete; rights
and reeponnbilitleL

PLeetp f + 0 I' I l

an individual or partnership. The fea for filing the artidea of organization required by
section ten, including the issuing by the state secretary of the certificate of incorporation,
shall be detertnincd annually. by the commissioner of administration under the yrovision of

; section three 8 of chapter seven.
-%mewled lry SL1980. c.472, 4 325.

'Expiration of St.1980, c.'572 "
' . St.1980, c. $W» j 41 7, as amended by St.1%8 c. 6CF�Q»o provided:

"This act aball expire on December thirty-first, mneteen hundred and- ei ghty-three."
"St.I982, c. 9@ tvas approved December W. 1982 Emergency declaration hy the

Governor uas ti ed December 89, 1982~ v ~

1988 Ataeudtmnt. St. 1980. c. 572, $ 325, ap- supreme judicial court or any other department ofproved July l6, 1980, substiuued "deumuned.an-, thc judiciary of thecontuuatwealth ",.
uually by the cotnmissioner of adnunisttation un.
der the provision of secuon three B of chapter
seven" for "fifty dollars" iu the second

S 416ofSL1980.~572~~; ~~~lmplm~D b 0 rty-f~
! ' .': "Notuvthstanthng any general or spaad lew to
: ' '.the~trtuy, for'she period beginning 3uly first, ' Secnon 417A of Stl980, c. '$7? ns added byf-"' ninetecst hundrtd and eighty, «nd ending Decem- St 1982, c. 602. g 3, provided

ber thirty-first, aituseest hundred and eighty-twa
the secrtuary of administration «haU det the
~m~~f~, utf i«U o thc purpose l
whd,n~l~hdforb�my',~~. ~~0 d ~".~h

-' ' this. act provide!g htre!mar, that said secretary
d e ~ of t~u at ~ . ~"~ ~ jeff~~ ~.

':col!ages, state t«nnntunity colleges. state universi-
tiea, and the 1!daseachteusts hfarititne Academy rr: . St.1982. c. 602. wes «pprtrved Dec. 23
any ftue or charges retanve to the admmisuatum Btnergertcy deciareuon by the Governor wes filed
and operauon ol the.ui«l court, appeals court, Dec. 29. 1982
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June 24-25~ 1983

A TOPIC OUTLINE

More than 500 fishery joint ventures have been identified around
the world  Kaczynski and LeVieil, 1980!. These joint ventures
range greatly in complexity depending upon contractual relationships,
countries and species involved, and scope of operations.

The material discussed in this presentation will be limited to
consideration of the so-called "at-sea joint ventures", i.e.
delivery at-sea,  or possibly in a port or roadstead! of U.S.
harvested fish to foreign processing vessels. Emphasis will be
given to those arrangements which have occurred subsequent to the
passage of the Magnuson Fisheries Conservation and Management Act
of 1976, involving so-called underutilized species.

1. Definition of joint ventures and types thereof

Over-the-side sales

..foreign "cash buyer"

..U.S. subsidiary of foreign corporation arranges sale

..U.S. company arranges fish sale

U.S. leased foreign processor

U.S. owned foreign processor

Foreign processor j U.S. processor arrangements

2. Operational considerations

Selecting the proper processing vessels

Selecting the proper catching vessels

Integration of joint venture and directed fishing operations
..reserve processors



Organizational aspects
..fleet concept  pooling! vs. independent operators
..at-sea reps
..captain meetings
~ .at-sea decision-making process

Fish delivery systems
..contact vs. no contact methods
..methods of estimating composition and weight of delivered

catches

gravimetric
volumetric

back calculation from product produced

Catch reporting requirements
..to fishermen
..to processors
..to NMFS

..to operations base

Transshipment of product
..impact of Nicholson Act

3. Visual glimpse of an at-sea joint venture fishing operation
�0 minute slide show and/or MRC story � video tape!

4. Contractual considerations

A. With U.S. fishermen

Harvesting vessel requirements

Processing vessel commitments

At-sea representatives

Fleet operational requirements

Fuel and fishing gear repairs

Lost codend dispute settlement provisions

Minimum and maximum delivery/acceptance provisions

Fish species and quality

Weight determination

Price and payment provisions

Dispute settlement



B. With processors

Processing vessel characteristics, capabilities, etc.

Lease arrangements

At-sea representatives

Joint venture vs. independent fishing

Areas, timing, species and quantities of fish

Size and quality of fish

Processing standards and responsibilities

Ownership of product

Fuel and fishing gear

Dispute settlement

5. Financial considerations

Letter of Credit guarantees

Fishermen payment schedules

Hold-back

Cash flow

6. The future for joint ventures

"Americanization" of the fishery resources within the U.S.
200 mile zone

Exclusionary zones  see Exhibit F!

Legislative changes to exiszing regulations
..Jones Act.

..Nicholson Act

..Inspection/manning requirements
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Re: Foreign phase-out and joint venture
fishing

Dear Bill:

Recently certain processor groups  Pacific Seafood ProcessorsAssociation, Northwest Fisheries Association and NationalFisheries Institute! have called for the phase-out of foreign
fishing and joint ventures involving foreign processing vessels.I would like to offer, for your consideration, some observationson this subject as it relates to the long term development of theU.S. fishing industry.

For a variety of reasons I do not feel that a phase-out of foreignfishing at this time is in the national interest or the interestof our fishing industry unless it is accompanied by a commensurateincrease in domestic harvests. Such a phase-out would completelyemasculate our "fish and chips" policy which we all worked veryhard to put in place. As we have witnessed, TALFF can be used asa very creative "carrot" to get foreign nations to increase theirpurchases of U.S. products and fish. For this reason we shouldretain TALFF as an option for our negotiators to use in bringingabout economic health in our industry.

With regard to joint ventures I think you know my strong feelingson this issue. I would not have championed the joint venturecause so strongly these past years if I did not honestlybelieve that J.V.s were, and still are, in the best interests ofboth U.S. fishermen and processors to say nothing of our nation.The record speaks for itself � � joint ventures have been a verypositive force in moving our industry into underutilized speciesin a big way. I think it is fair to say that not much would behappening today if Mr. Furia, NEFCO and others had had their wayback in the late 70's and killed joint ventures in their infancy.
Instead of trying to impede and restrict joint ventures, we should

Marine Resources
I-'.I-.~I >  >I F,'CI-:

Mr. William Gordon
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N.O.A.A.

Rm. 240, Page Bldg. 42
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be doing everything possible to support and expand them. Xf those
who want to eliminate foreign fishing would put as much effort
into facilitating joint ventures as they do in eliminating them,
they would have their foreign phase-out, together with the U.S.
having one of the largest groundfish fisheries in the world.

As one looks back over the past five years, you can't help but be
impressed with the posi tive changes which have occurred in the
U.S. groundfish industry. These changes have not just benefited
the harvesting sector as some would try and lead you to believe,
but also international fish marketing concerns such as ourselves
as well as some of our domestic processing interests.

For example, we now have several major shoreside facilities in
Alaska dedicated to groundfish. Three new catcher/processors are
in various- phases of construction and several others are on the
drawing board. The "Golden Alaska" is pioneering a U.S. flag
joint venture mode which is going to be followed by others in due
time. 1 understand domestic processing of squid has increased
substantially on the East Coast.

Since the Processor Preference Amendment to the MFCMA gives
domestic processing operations the highest priority in the
allocation scheme, the division of quota will be inexorably moved
in the direction of greater and greater U.S. dominance of our
fishery resources. To meddle with this process now would not be
in the long-term interests of our industry as it would lead to a
much weaker industry with a reduced capacity ta be competitive on
the world market.

They say that competition is the mother of invention. Additionally,
it goes without saying that our industry needs continuing
invention to prosper and remain healthy. For this reason, it
doesn't appear to me that the elimination af competition or the
favoring of one segment of our industry over another would be in
our long-term interests. The Congressional Record speaking to the
several amendments to the MFCMA over the past several years
certainly indicates that Congress did not intend for government to
lessen competition in the marketplace or reduce opportunity for
change in our industry. To the contrary, Congress intended for
the market place to decide what should be the form and substance
of our industry, not vice versa.

At long last our fishing industry is on a positive track.
Development is occurring at a rapid pace. With "fish and chips",
KEZ legislation, 50 percent holdback, and the joint venture and
processor preference amendments, we now have the fishery policies
needed as a basis for insuring the long-term development of the
fishing industry by the fishing industry. Certain fine tuning of
the process may be needed from time-to-time but certainly not a
major overhaul in our fishery policies. Rather than trying to
change policies which are obviously working, government should be
putting more effort into aggressively applying the policies and
laws we have on the books. Unbridling our fishery policy from
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other national interest issues would do more for fostering the
expansion and profitability of the U.S. fishing industry than any
other measure I can think of at this time.

Finally, Bert Lance once offered a sage comment which I feel has
merit in our situation...."lf it ain't broke, don't try to fix
it".

Yours truly,

Wa 1 ter T. P eyra
Vice President and General Manager

WTP:kb

cc: Senator Henry Jackson
Senator Slade Gorton

Senator Bob Packwood
Senator Mark Hatfield

Senator Ted Stevens

Senator Frank Nurkowski

Congressman John Breaux
Congressman Joel Pritchard
Congressman Don Young
Congressman Les AuCoin
Congressman Don Bonker
Congressman James Weaver
Congressman Rod Chandler
Congressman Al Swift
Ted Kronmi11er

Lucy Sloan
Lee Weddig



Reprinted from

JOUR!UAt. OF CONTEMPORARY BtJB SESS UOL to tvo

Graduate School ot Business Administration University ot Washington. Seattle, WA 98195

Some Preliminary Results Of A
U.S.-Soviet Joint Fishing Venture

A Seattle companyis the nation's largest
buyer of bottom fish through ajoint
agreement with a Soviet fishing enterprise,

Walter T. Pereyra
Marine Resources Co., Seattle

The extension of fisheries jurisdiction by the United States to 200 miles
in 1976 set the stage for radical changes in traditional fishing patterns
off our shores. One of these changes was the emergence of a new har-
vesting/processing arrangement known as an over-the-side-sales or
joint venture fishing in which United States fishermen catch and
deliver fish on the fishing grounds to foreign processing vessels.
Although such "joint venture" arrangements are new to the United
States, they have been carried out widely off other countries for years
 Kaczynski and LeVieil, 1980!.

The first nation to become involved in such a joint venture scheme in
United States waters was the Soviet Union. They choose to effect such
an arrangement through the auspices of a jointly-owned United States
corporation, U,S.-USSR Marine Resources Company.

In this paper I will describe the structure and operation of our joint
U,S.-Soviet fishing company and in particular the way in which our
joint fishing arrangements are organized and implemented. Some atten-
tion will also be given to the negative impact on our joint fishing activi-
ties due to certain administration directives or industry initiatives
which by design can severely impact our joint fishing arrangements.



U.S.-USSR Marine Resources Company

The U.S,-USSR Marine Resources Company, which does business as
Marine Resources Company  MRCj was incorporated in Washington in
July, 1976. We are a 50-50 equity joint venture between Bellingham
Cold Storage of Bellingham, Washington and Sovrybf lot, a fishing
enterprise of the Soviet Ministry af Fisheries located in Moscow, Our
main office is in Seattle. We also have a branch office in Nakhodka,
USSR, in the Soviet Far East. Our Nakhodka office represents the only
commercial office permanently maintained by a Western corporation
in the Soviet Far East and as such is a significant breakthrough in its
own right. We have one Soviet citizen permanently residing in Seattle
in exchange for which we have been allowed to place an American per-
manently in our Nakhodka office.

To the best of our knowledge, we are the only joint venture in the
United States with equity participation by a Soviet enterprise. Being a
joint American-Soviet company, our business activities are largely con-
fined to business and trading activities between our two countries and
in particular the fishing industry involving the Soviet Far East, the
North Pacific and Bering Sea, and the Pacific Northwest and Alaska-
the Seattle-Nakhodka connection becomes obvious, In a sense it could
be said that we are dedicated to expanding trade and business between
the Soviet Far East and the Pacific Northwest and alaska as a means of
building bridges of economic dependency between our two countries.

Last year our business volume was around $15 million and involved,
among other things, resupply of the Soviet fishing fleet with perish-
ables, joint venture fishing arrangements with American fishermen for
under-utilized species, and the brokering of Soviet fish products on the
world market. This year we are projecting that our total sales should
increase to around $20 million. As will be discussed below, in terms of
volume we are now the largest buyer of United States-caught bottom-
fish in the country.

As our level of business volume has expanded, so have our areas of
business activity. For example, we are presently exploring the possibil-
ity of designing, financing, constructing and operating a cold storage
facility in Nakhodka. We also would like to expand our product base
into such commodities as wood chips, logs, coal and other resources in
the Soviet Far East. In the Seattle area we have been exploring the pos-
sibility of repairing Soviet ships in an effort to develop some much-
needed new shipyard business for the area. Recently we formed a sub-
sidiary company, Troika Travel Company, to organize specialized
counterpart tours of the Soviet Union for American businessmen.



"Joint Venture" Fishing Arrangements

Of the various business activities in which we are presently involved,
the so-called "joint venture" fishing arrangements constitute the busi-
ness backbone of our company. For this reason I will describe in greater
detail how they operate and give you some idea of their importance to
the development of United States fisheries on non-traditional resources
within our 200-mile fishing zone. These resources include species such
as Pacific whiting  hake! and pollock which must be caught in large
volumes, sold at moderate prices and processed rapidly if they are to be
competitive in the international market,

The Soviet Union is the second largest fishing nation in the world
[Japan is first! with landings of around nine million metric tons [MT!
annually. More importantly, though, from the standpoint of developing
joint venture fishing arrangements with United States fishermen, the
Soviet Union has by far the largest fleet of large motherships and fish
factory vessels in the world. This fact is clearly underscored in a com-
panion article in this volume by Kaczynski �981] where he shows that
considering the world fleet of factory-ships greater than 6000 GRT.
some 85 percent fly the Soviet flag.

Besides having a large fleet of factory-ships, the Soviet Union is a natu-
ral partner for joint fishing ventures with American fishermen because
these fleets are based at ports in the Soviet Far East, Sakhalin and Kam-
chatka that are relatively close to the North Pacific and Bering Sea. This
means that processing ships can be brought on-line expeditiously and
processing capacity varied with the seasonal requirements of the
United States fishermen. Other nations, with the possible exception of
Japan and Korea, do not have this flexibility. You must keep in mind
that in the Pacific Northwest and Alaska the majority of our fishing ves-
sels are combination boats which move from fishery to fishery depend-
ing upon their relative strengths. For this reason, if new ventures on
non-traditional species are going to be successful, they must be orga-
nized and prosecuted with flexibility in an environment of uncertainty,

Organizational Aspects

The manner in which our joint ventures are organized is actually quite
simple. Our company leases certain Soviet factory-ships to process fish
to our specifications. We then contract with American fishermen to
deliver individual catches of fish by means of a detachable bag
 codend! ta these factory-ships.  See Fisher 1980 for details of our catch
delivery methods,! We have representatives on-board the factory-ships
who coordinate fish deliveries, account for the quantities and kinds of
fish delivered. and make certain that the finished products meet our



specifications. Our company then markets the finished products in the
international market,

The important point to keep in mind is that we are not a brokering
agent to arrange the transfer of fish to the Soviet Union as is sometimes
mistakenly assumed. We, of course, are more than willing to sell or bar-
ter our fish to the Soviets if they can be competitive on the international
market. interestingly, due to the way in which we operate, the value
added from Soviet labor accrues to the United States through our U.S,
corporation.

Our actual joint venture fishing arrangements began in 1978 off the
Oregon coast when two Oregon midwater trawlers, The Lady af Good
Voyage and Last Straw, delivered Pacific whiting [hake! during Sep-
tember and October to two Soviet freezer-trawlers. Although the deliv-
eries in this experimental venture were not great  less than 1000 metric
tons!, we did prove that American fishermen could economically catch
and deliver large volumes of Pacific whiting and that our company
could successfully sell the finished products in international markets.

Based on our initial success, we expanded the joint venture whiting
fishery in 1979 to include 11 U.S. trawlers and up to six processing
vessels with the operation running from June to October. Our catch tar-
get was 30,000 MT but due to an unusual oceanographic regime that
existed along the coast  warm water and little up-welling]; certain area
restrictions on the joint operation  no deliveries allowed inside nine
miles nor north of 47 30' N]; and the fact that most of the trawlers
experienced "birth pangs" in this new midwater trawl fishery, the
catch was only about 9,000 MT, Nevertheless, the significance of this
effort becomes apparent when one realizes that in our second year of
operation we purchased about 85 percent of the Pacific whiting deliv-
ered by American fishermen along the coast that year.

Last year we expanded further and had 16 United States catchers deliv-
ering to seven Soviet processing vessels, With a more normal fishing
environment and stable export markets, we took about 27,000 MT.
Moreover, since it was recognized that some of the area restrictions
imposed on our operations in 1979 were not based on a conservation
need and did in fact severely impact this developing domestic fishery,
permit conditions were finally promulgated last year that facilitated
deliveries by American fishermen, rather than impeding them.

A Gulf of Alaska Fishery

Besides the whiting fishery, in 1979 we initiated an experimental fish-
ery in the Gulf of Alaska on a variety of under-uti/ized groundfish spe-
cies, One American trawler, California Horizon, operated with a Soviet
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freezer-trawler for about 50 days. Pollock was the principal species
taken but we were unable to economically market it due primarily to
import restrictions in Korea and Japan, coupled with the type of pro-
cessing facilities we had available. Consequently we terminated the
operation prematurely.

In 1980 we leased different classes of processing vessels including the
18,000 ton mothership Sulak which has fillet processing facilities and
shifted our operation to the Bering Sea and Aleutian Island area. We
started up in mid-January with seven large American trawlers includ-
ing the 160-foot American No, 1. Our principal target species was
Pacific cod. As in the Gulf, pollock was the dominant species taken in
the Bering Sea when the fishery terminated in late May, Total deliver-
ies of all species was about 11,300 MT. which represents about a ten-
fold increase over the total United States groundfish landings for the
Bering Sea/Aleutian Island region in 1979.

In 1980 we initiated a fishery for yellowfin sole in the Central Bering
Sea from June � September. We used three processing vessels and five
medium-sized American trawlers. This fishery which was the first
American fishery on the large Bering Sea yellowfin sole resource  total
allowable catch of about 120,000 MT!, had a catch target of 7,500 MT.
Due to the excellent performance of the U,S. trawlers, though, we had
taken 13,150 MT by the time the fishery wound down in late Septem-
ber. If we had had "reserve processors," as will be described later, total
deliveries would have been closer to 16,000 MT. Fisher �980! provides
a complete discussion of this exploratory fishing venture.

To summarize our joint venture fishery arrangements last year, we con-
tracted with 27 United States trawlers, ranging in size from 60 to 160
feet and valued at between $450,000 and $7,500,000 each for a com-
bined value of about $35 million. These trawlers delivered to 14 differ-
ent Soviet processing vessels ranging in length from 270 to 573 feet,
with an estimated value of $116 million. Total deliveries were around
51,500 MT with an average ex-vessel value of about $120 per MT or
$6.2 million. In terms of relative volume last year, our company
accounted for a two-thirds increase in total groundfish deliveries by
U.S. fishermen on the West Coast over the preceding year,

Some Benefits to the U.S. Fishing Industry
From faint Venture Arrangements

One of the principal benefits of our joint venture fisheries to the har-
vesting and processing sectors of the U.S, fishing industry has been the
learning of new skills, the transfer of technology and the demonstration
of what can be done with under-utilized species. For example, Soviet
trawl skippers and master fishermen have freely given of their time and
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skills when requested by the American fishermen. We have had United
States processors aboard our leased Soviet processing vessels to wit-
ness first-hand how our fish are processed for the international market.
We have demonstrated that our fishermen can catch and deliver large
volumes of non-traditional species and that these species can be suc-
cessfully processed and marketed by a U.S. corporation.

In effect, through our joint venture arrangements involving leased
Soviet processing vessels teamed up with American fishermen, we
have considerably reduced the uncertainties and risk associated with
the sea-based processing mode of handling under-utilized resources.
We are doing something more than just talking about developing U.S.
fisheries on under-utilized species. We are successfully catching, pro-
cessing and marketing them. We and the American fishermen working
for us have demonstrated conclusively that all that is required for the
fishing industry to take advantage of the opportunities Congress envi-
sioned when they enacted the Magnuson Fishery Conservation and
Management Act MFCMA! of 1976 is a viable economic market.

It should be noted that this development activity has been done
entirely within the private sector at no cost to the U.S. taxpayer. If you
tried to duplicate our experiences through one of the Fisheries Devel-
opment Foundations, you would find that the costs would run into the
tens of millions of dollars.

Besides the obvious direct benefits, it should be kept in mind that other
related industries benefit substantially from the joint venture fisheries,
particularly since species such as Pacific whiting and pollock are
harvested by a fishing method new to the Pacific Northwest � midwa-
ter trawling. Shipyards have been busy converting vessels and even
building some new ones while equipment manufacturers have had to
supply new winches, electronics, nets and other related fishing equip-
ment,

Another benefit which is now being realized from our joint venture is
the fact that other nations fishing in the North Pacific have had to
change their attitudes about participating with the U.S. industry in the
utilization of non-traditional resources. This is in part due to the recent
establishment of a U.S. "fish and chips" policy whereby our govern-
ment will reward those nations helping to develop the U.S. fishing
industry by allocations of surplus resources. We now see joint ventures
involving Japan, Korea, Poland, Bulgaria, Greece and West Germany in
part due to this policy and our successes.

The MFCMA and its recent amendments established a three-tiered allo-

cation system with U.S.-caught and processed fish having the highest
priority, U.S.-caught and foreign processed next priority, and foreign-
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caught and processed lowest priority. Clearly, as domestic harvests go
up, foreign quotas are going to drop. It is now apparent that Japan with
some 70 percent of the foreign quotas in the Gulf of Alaska and Bering
Sea, plus major control of the seafood processing industry in Alaska, is
aware that the joint fishing ventures are capable of drastically reducing
their dominant position in the North Pacific. In effect, our company is a
viable competitive alternative to the Japanese dominance of the North
Pacific fisheries.

Obviously, as can be seen, the joint ventures we have arranged involv-
ing American fishermen delivering under-utilized species to Soviet
processors are significant and important in the overall development of
our domestic fisheries, particularly on the West Coast, In this regard,
they are totally consistent with one of the stated purposes of the
MFCMA, for example, "To encourage the development by the United
States fishing industry of fisheries which are currently underutilized or
not utilized by United States fishermen, including bottomfish off
Alaska." The benefits to be derived to the United States are substantial
and long-lasting.

The Impact of the Withdrawal of Soviet Quota
On Fishermen Participating in Joint Ventures

One of the Carter Administration's responses to the Soviet-Afghanistan
situation was the withdrawal of fish allocations that had been ear-
marked for the Soviet Union in 1980. Considering that these quota
withdrawals represented less than five percent of the Soviets' annual
fish catch, the withholding of quotas probably had a limited impact on
them.

On the other hand, withholding the Soviet quotas has had a negative
impact on our company and the U.S. fishermen who operate with us in
our joint venture fisheries. In the past when the Soviets had a directed
fishery operating in the same general area as our joint fishery, we had
considerable flexibility in the amount of processing and carrier capac-
ity we could have "on-line" at any one time. For example, when the
American fishermen were having good catching success, we could
bring on extra processors. On the other hand, when fishing was slow,
we could release processors to fish on the Soviet quota.

With the elimination of the Soviet quota, this flexibility was gone. Con-
sequently, we have been forced to 'operate with a fixed processing
capacity and no "reserve processors," Thus, when fishing is slow, we
have unused capacity that we have to cover, Conversely, when fishing
is good, we have to put the fishermen on limits, In either case it
increases costs, lowers productivity in the fishery, and in general
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Table 1

Unrealized Deliveries Due to Lack
Of Reserve Processing Ships on Fishing Grounds

FISHERT  Target species!

TotalPollock Yellmvfin Pacific
Sole Whitin

Fishing Area Bering Sea Bering Sea Pacific
Coast

May-Sept.
7
2

107 days

Time Period
Max. Ho, Primary Processors Used
No. Reserve Processors Heeded
Ho. Processor-Days Short in Fishery
Avg. Expected Deliveries Per

Processor Day
Total 0uantity of Unrealized

De 1 i veri es
As % of Total Deliveries
Avg, Value/MT
LoSt Revenue tO Fishermen

Jan-May
4
1

45 days

June-Sept.
3
l

70 days

14
4

222 days

50 MT 45 MT 50 MT

2 ' 250 MT 3,150 MT 5,350 MT 10,750 MT
20% 24% 22.5% 22.3%

$1DD $130 $120
$225.000 $409,500 $642,000 $1,276,500

makes it more difficult for our company and the United States fisher-
men to compete in the international market,

For each of the three joint fisheries we operated last year we have made
an accounting of the estimated unrealized deliveries and their value as
a consequence of our inability to maintain "reserve processors" on the
fishing grou nd s.

The Solution: Special Quota for Processors

The solution to this dilemma is to allocate sufficient Soviet quota in
each fishery so that we can keep enough "reserve processors" on the
grounds to match our on-line processing capacity with the actual pro-
duction by the U.S. trawlers. Obviously the amount of quota required
will vary by fishery, depending upon the size of the fishery, variability
in fish availability, weather patterns and other factors. Based on our
experience to date, though, and the data presented in Table 1, it would
appear that an allocation of 20 percent of the projected deliveries by
U.S. fishermen shou/d be sufficient to allow us to maintain adequate
processing capacity on the grounds.

From the above analysis it would appear that the U,S, fishermen oper-
ating in our joint fisheries last year were deprived of about $1.25 mil-
lion or 20 percent in earnings due to our inability to maintain reserve
processors on the grounds. Our inability to bring extra processing
capacity on-line commensurate with the U.S. fishermen's level of fish
deliveries was due in turn to the lack of any available quota in these
areas on which the processors  freezer-trawlers! could fish during peri-
ods of reduced production by the American fishermen. It would have
been prohibitively expensive for us to have "reserve processors" lying
idle while they waited for the periodic surges in domestic production.



In 1981 we have made plans to purchase about 86,000 metric tons of
bottomfish from fishermen, making us the largest buyer of American-
caught bottomfish in the country. If we use the above 20 percent quota
criteria, then it appears we would need about 17,200 tons of various
species to support enough "reserve processing capacity" to permit the
American fishermen to maximize their deliveries.

Table 2
1981 Expected Deliveries and Quota Needs

By Fishery and Species
Expected Deliveries 2OX of Processor
b 0 S TAiFF R i

Washington, Oregon
Cali forni a

40,000 HT
as allowed

40,000 14T

Pacific Whiting
Incidental Species 8,000 14T

as allowed

8,000 tiT
Subtotal

~Ber1e Bee
S P 1

2.400
800

12,000
~4000

Pol 1 ock
Other Species

16,000 3,200Subtotal

Yellowfin Sole Fisher

20,000
6,000

~4000

4,000
1,200

800

Ye 1 1owf in SO1 e
Cod
Other Species

6,00030 F 000

86,000 AT

Subtotal

Tota 1 17,200 NT

Potential Losses to American Fishermen

Prior to the MFCMA, the U.S. fishery conservation zone extended to 12
miles from shore, Off the Pacific coast states no foreign fishing was
allowed inside this 12 miles fishery zone.

With the passage of the MFCMA this 12-mile zone was replaced with a
200-mile fishery conservation zone, Although the 12-mlle limit line
was eliminated, foreign fishing was still not allowed inside 12 miles.
Harvesting by United States flag vessels was not affected by this mea-
sure.

15

When our Joint venture fishing activities began on Pacific whiting,
attempts were made by certain hostile factions within the processing
sector of the fishing industry to also prevent the foreign processors
from coming inside 12 miles to accept catches from American fisher-
men. It was argued that these processors would cause crowding on the



inside grounds, create "visibility" prob!erns from shore and repre-
sented unfair competition to shoreside domestic processors. By and
large these allegations were emotional in nature and had no basis in
fact.

Qn the other hand, forcing the U.S. fishermen ta tow bags  codends! af
whiting which were caught inside 12 miles out to the processors,
would have an adverse impact on the fishermen by substantially reduc-
ing their earnings, This earnings reduction would be due to the added
fuel costs of towing codends of fish out to the processors and returning
to the grounds, lost fishing time and reduced fish quality  increased
percentage of fish going into lower valued fish meal production!. This
last factor is a consequence of the necessity to process and freeze
Pacific whiting within four hours of capture to be assured of a high
quality product.

An estimation of the lost revenues ta be expected from the imposition
of a 12-mile fishing limit on our foreign processors is detailed in Table
3. This table was generated based on the following assumptions:

~ Trawler tows codends at 4 knots and has running speed of 10
knots,

~ fuel consumption of 25 gallons an hour

~ fuel cost of $1.10/gal and

~ 56% of catches made inside 12 miles at average distance of 8,7
miles from shore,

In addition it is assumed that:

~ Average number of hauls/day = 2 hauls,

~ average catch size of 12 MT,

~ trawler requires '/z hour to return to grounds and find fish when
working inside 12 miles.

Finally,

~ 12 percent mare fish going to meal when operating with 12-mile
!imit �5 percent versus 13 percent!,

~ ex-vessel price of food grade whiting $132/MT and meal grade
whiting $33/MT which yields an average per ton value of $107.25
with a 12-mile limit and $119.13 without 12-mile limit,

~ average fishing day of 16 hours.'

The earnings reduction from a 12-mile limit restriction would probably
amount to about 20 percent of the gross revenues. Although one might
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have expected higher fuel costs to be the major contributing factor, it is
obvious that the losses in fishing time and reduced product quality are
far more significant.

After considerable debate over a several-year period, regulations have
now been promulgated which allow our leased-processors to come
within six miles of shore to receive catches from fishermen. This "com-
promise" has permitted our joint fleets to operate with a reasonable
level of operating efficiency and has substantially reduced losses asso-
ciated with towing codends out to the processors.

CONC LU SION

Our joint venture business and fishing relationship with the Soviet
Union has been a positive and rewarding experience, and has contribu-
ted greatly to the development of the U.S. fishing industry. Hy joining
the extensive at-sea processing capacity of the Soviet Union, the har-
vesting capabilities of the American fishermen and the marketing
resources of a U.S, company, we have managed single-handedly to
increase the domestic harvest of Pacific coast groundfish by two-thirds.
As a result, Marine Resources Company is now the largest U.S, buyer of
domestically-caught bottomfish. Moreover, because of the economics-
of-scale involved and efficiencies of our high-volume operation, we
have become competitive on the international market and are helping
to reduce our balance of payments deficit in fishery trade.

On the negative side, our joint fishing venture and the American fisher-
men involved with us this year were significantly impacted by the
withdrawal of Soviet fish quotas last January, This impact must be
properly weighed when evaluating the Administration's response to
the Soviet-Afghanistan situation. On the balance we believe the bene-
fits to be derived by the V.S. fishermen from a small quota to support
our joint venture processors far outweigh any perceived cost in terms of
U.S, posture with regard to the Soviet Union. For this reason we feel a
quota for the joint venture processors of 20 percent of the expected U,S.
deliveries is reasonable and justifiable.

Looking at the whole question of support for our joint fishing activities
in its broadest sense, our joint fishing operations are one of the few
bright spots in U.S.-Soviet relations today. Rather than pursuing a
course which hinders our highly successful joint Soviet-American fish-
ing venture, one in which the benefits appear to be more on the side of
the United States than the Soviet Union, the Administration should be
trying to find ways to protect and strengthen this important binational
business venture, In fact, after experiencing the spirit of cooperatio~
and understanding, which has grown between American and Soviet
fishermen, we strongly recommend that our joint fishing scheme be

18



looked on as a model of change for improving U,S.-Soviet relations in
the future.

FOOTiVOTE

' From draft of master's thesis at University of Alaska by Margaret Dawson, entitled
"Operationai Aspects of 1980 Hake Joint Venture."
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VENTURES
Although it is only a matter of time
before domestic operations replace
foreign fishing and processing
operations, joint ventures will con-
tinue to play a key role in the
development of the U.S. bottolnfish
industry for the foreseeable future.

by Waiter T. Pereyra
Vice-Presiden  and General Mana ger
Marine Resources Company

he extension of fisheries
jurisdiction by the U nited
States to 200 miles in
1976 set the stage for rad-
ical changes in traditional
fishing pat terns off

our shores.  !ne of these changes was
the emergence of a new harvesting/pro-
cessing arrangement known as over-
the-side sales or joint venture fishing in
which United States fishermen catch

and deliver fish on the fishing grounds
to foreign processing vessels. Although
such joint venture arrangements are
new to the United States, they have
been widely carried out off othercoun-
tries for years,

The first nation to become involved in
such a joint venture scheme in U.S. wa-
ters was the Soviet Union. They did so
through the formation of our jointly
owned company, Marine Resources
Company.

The growth of our joint fishing acti-
vities together with changes in U.S.
laws designed to foster cooperative joint
fishing ventures  the so-called "fish-
and-chips policy" !, have brought other
entrants into the joint fishing game. Be-
sides the Soviet Union, in the North
Pacific and Bering Sea we now have
processors from Japan, Republic of
Korea, Taiwan, West Germany, Bul-
garia and Poland, all competing to buy
fish over-the-side from North Ameriam
fishermen, In 1983 these joint opera-
tions should be responsible for more
than 400,000 tons of fish deliveries from
American fishermen in the North Pacif-
ic and Bering Sea.

The catches represent a significant
and growing proportion of the Opti-
mum Yield available from the North
Pacific and Bering Sea groundfish re-
source.

What does the future hold for at-sea
joint ventures?' Will they increase in
number and size? Are at-sea joint ven-
tures going tobe with us for a longtime
or are they only a temporary business
juncture in the continuing evolution of
the U.S. groundfish industry? Will the
existing joint ventures be replaced by

other joint venture structures?
One can make good arguments for all

of the above depending upon how one
views the competing forces trying to
shape the North Paci6c fishery picture
in the 1980s and beyond � from distant-
water fishing nations that want to pre-
serve their historical fishing rights, and
retain access to the rich North Pacific
fishery resourcesby meansof joint fish-
ing arrangements, to U.S. nationals
who want to catch, process and market
all the fishery resources within our
200-mile Fishery Conservation Zone.

Inlookingat the long-term picture, I
feel the direction is quite clear � the
fishery resources within the U.S.
200-mile FCZ will become increasing-
ly "Americanized' to the maximum ex-
tent possible within the realities of the
economics of our fishing industry.

Americans are going to catch, process
and market the fishery resources within
our FCZ.

Our Congress has assisted in this pro-
cess through the passage of the Mag-
nuson Fishery Conservation and Man-
ageinent Act and its various arnend-
rnents that, among other things, have
given U.S. fishermen and processors a
preferential right over foreign fisher-
men to the fishery resources in our
200-mile zone.

Also our government now pursues a
fish-and-chips policy whereby those na-
tions helping to develop the U.S. fishing
industry will be rewarded with alloca-
tions of surplus resources.

The recent upsurge in at-sea joint
ventures between American fishermen
and foreign processing vessels is in
large measure a direct consequence of



come and tax revenues to these states.
3! Investments in U.S, processing

facilities, both at-sea and in-shore, will
increase in response to a lowering of the
risks and uncertainties associated with
obtaining consistent supplies of high-
quality bottomfish from American fish-
ermen at competitive prices and
changes in world markets. As the U.S.
processing sector becoines more com-
petitive, it will begin to displace existing
joint ventures on the higher-valued spe-
ciessuchas cod in the near-term and the
lower-valued pollock and flounders
later,

4! The recent demise of the North
Pacific king crab resources and the
reduction of certain traditional bottom-
fish stocks will, through economic
necessity, force these affected
American fishermen to pressure the
U.S. government for an immediate solu-
tion to the economic problems: more
joint ventures.

5! Some foreign nations may try to
stall this Americanization of our fishery
resources so as to maintain their ex-
isting distant-water fishing operations.
This might be accomplished:

~ by keeping fish prices to the
fishermen as low as possible and con-
ducting the joint ventures in such away
as to dampen the enthusiasm of
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these laws and policies, The rapidity
with which these events are occurring
is best exemplified in the central Gulf
of Alaska where only a couple of years
ago practically the entire groundfish
catch was taken by foreign fleets. This
winter, with the prospect of a dozen or
sojointventuresoperatingin the Sheli-
kof Straits pollock flshery, itisprobable
that the entire available quota of
140,000 tons will be taken by U.S. fish-
ermen in less than two months' tiine.

As I look to the future I see the joint
venture picture unfolding in the follow-
ing manner:

1!TheUnitedStates willcontinue to
press forward with the process of Amer-
icanization of the fishery resources
within our 200-mile zone. It doesn't ap-
pear to me that the political forces in this
country would allow thisprocess to be
subverted, The recent introduction of
legislation in our Congress to declare
exclusive U. S, sovereignty over the fish-
ery resources in our 200-mile zone is a
testimonial to this point. The American
fishing industry is now and will con-
tinue to be given every opportunity ta
grow and prosper.

2! The coastal states of the United
States will increase their efforts to bring
the at-sea joint ventures onshore in var-
ious forms to provide employment, in-
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A Russian uiorker handles A rnerican-
caught bottomfish on a Russian rnother-
ship's processing line. The US. fishing in-
dustry is anxious for an American uiorker
to replace the Russian and for the process-
ing line to be on a U S. oesseL

American fishermen for joint fishing
arrangements.

~ by lobbying before the fisheryman-
agement councils and in Washington,
D.C., to prevent Optimum Yields from
being reduced for social and economic
reasons and to retain as large a portion
of the foreign quota as possible for
themselves.

~ by maintaining tariff and non-tariff
trade barriers on products produced
from those fishery resources in which
the foreign nations themselves have a
vested interest, and thereby prevent
non-national competitors from displac-
ing the existing foreign operators in
their own markets.

Regardless of the above possibilities,
I feel joint ventures are going to con-
tinue to play a key role in the develop-
ment of the U.S. fishing industry in the
foreseeable future. Products from joint
venture operations will increase in
value and diversity in response to the
need to expand market opportunities so
as to bypass existing market barriers
and improve the profitability of the joint



ventures themselves.
The U.S. fish-and-chips policy will be

a stimulus for new joint ventures ap-
pearing on the scene, some involving
nations which heretofore have not had
a presence in the North Pacific. This in
turn should pressure those already in-
volved to evaluate andperhapsexpand
their own joint venture activities in an
effort to maintain access to these re-
sources.

Depending upon the economic and
political forces which are brought to
bear, it is conceivable that this develop-
mental process will resultinall foreign
directed fishing being displaced from
the U.S. 200-mile zone within fiveyears.

The U.S. harvesting sector present-
ly has the capacity to take the majority
of the North Pacific OY in the Bering
Sea and in fact should harvest more
than25percentof itnextyear. Certain-
ly the cod resource, which is projected
to begin a decline next year and is of in-
creasing value to the U.S. industry,
should not be available as a directed
foreign fishery after 1984.

In my mind it is not a question of
whether or not foreign fishing will be
replaced by domestic operations; it is
just a matter of time.

The character and composition of
joint ventures themselves should be-
come increasingly more American as
the management councils and the U.S.
government begin to give greater sup-
port to those joint ventures which make
the greatest contribution to the U.S.
economy. In this regard we should see
strictly aver-the-side sales arrange-
ments to foreign cash buyers being re-
placed by operations where U.S. inter-
ests control the processing and market-
ing of the finished products, such as in
the case of Marine Resources Company.

The final phase of this process will be
the replacement of the joint ventures
with truly integrated U.S. processing
and marketing operations. We are al-
ready seeing the first stagesof this de-
velopment with US fiagprocessors and
catch/processors and several new
shore-based facilities in Alaska.

For economicreasons, though, these
U.S, operations are directed at the
higher-valued cod resource. No U.S. op-
erator has yet to make a major commit-
ment to the much larger pollock, hake
and sole resources. For this reason it
will be some time before the major for-
eign joint ventures with U.S. fishermen
are replaced by U.S. processing opera-
tions.

But just as I am sure that the foreign
catching operations will be largely re-
placed in the not-too-distant future by
U.S. fishermen, in the long-term foreign
at-sea processing arrangements with
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American fisher inen are going to be re-
placed by L'.S. processing operations. Q

, marine Resou
parle Resources Compatty  MRC!

was incorporated six.years'ago in the
state of Washington. VFe are a 50-50
equity joint venture hathi~ Belling-
harn COld Storage of BeBinghain,
Wash8gb!n, and SovryMot;a fishing
entetyris'e of the Soviet Ministry of
H:s1xeenlocatedm MeetlIjKottr elite'
oNce+m Seattle,'We also have a
'bran@0EGce in gakhodlra, USSR-,iii:
the Soviet Fanjet.- ';::;;: ==-: "~-:-

our-~ joint venture fishing ar
rang~tents began in 1978 off theOre-
Naa.~wken twoQregonrnidvieter

' travrf68 delivered Paa5c'vrhltQig
Sovietproceeingvesseh.

A3t4~rPl thedeliyeries were notgreat
Qmi';.~ 4,000 tnt g we' did ymve
that",aerican 'Gsherrnen coiild

nncally catch and deliver large
vnhnnesof Pacific vrhitingat aieason-
able price and that our U.S. company
couldaneeeehBlysell the finished pro-
ductsin international inarhets.

: Bise' on our initial success, we ex-
pan~ the joint venture whiting 6sh-
ery iii&79 toindude f1 ' trawlers
and up to 6 processing vessels. Al- votutne,theseoperationavrere~glysj;.:

wehadvariable6shingsuxess, sible for a two-thirds ingreamin' '
the gjgjh vras about 9,009 mt and ac- ",groundaandehvexiasby'UP.

Joint ventures will continue to play a vital role in the development of the U.S. bot-
tomfish industry, says Walter T. Pereyra. Here, the 160-foot Amen'carr No. 1 comes
alongside a Russian mothership.
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GOVERNMENTAL AND REGULATORY ASPECTS

UNDER THE MAGNUSON ACT

OF AT-SEA TRANSFERS OF U.ST HARVESTED FISH

TO FOREIGN VESSELS

 Otherwise Referred to as "Joint Ventures" !

Conference on East Coast Fisheries Law

Portland, Maine

June 25, 1983

Outline of Presentation

Prepared By: John H. Dunnigan

History of the Issue

-Early Alaskan issues: could OY be modified to protect

shoreside processors?

-NNFS Response: proposed policy and recisscion

-Congressional Response: "Joint Venture" amendments

2. Basic Statutory Pattern

-Findings, Policies and Definitions

-Permit Criteria: Na nuson Act 204 b!�! B!:

 i! In the case of any application which

specifies that one or more foreign fishing

vessels propose to receive at sea United States



harvested fish from vessels of the United

States, the Secretary may approve the

application unless the Secretary deermines, on

the basis of the views, recommendations, and

comments referred to in subparagraph  A! and

other pertinent information, that United States

fish processors have adequate capacity, and

will utilize such capacity, to process all

United States harvested fish from the fishery

concerned.

 ii! The amount or tonnage of United States

harvested fish which may be received at sea

during any year by foreign fishing vessels

under permits approved under this paragraph may

not exceed that portion of the optimum yield of

the fishery concerned which will not be

utilized by United States fish processors.

 iii! In deciding whether to approve any

application under this subparagraph, the

Secretary may take into account, with respect

to the foreign nation concerned, such other

matters as the Secretary deems appropriate.



-Required Provisions of Fishery Management Plans:

Ma nuson Act 303 a!�!:

 C! the capacity and extent to which United

States fish processors, on an annual basis,

will process that portion of such optimum yield

that will be harvested by fishing vessels of

the United States...

3. Issues

-"The V.S. industry's processing capability has been

dictated by its marketing strategy."

-Capacity: "will utilize"

-What role does price play?

-Where does the information come from?

-Is DAP constraining?

4. Policy Considerations for Permit Review

-Role of the Regional Fishery Management Councils

-"Guidelines for Council Consideration of Joint Venture

Applications"



GUIDELINES FDR COUNCIL CONSIOERATION OF JOINT VENTURE APPLICATIONS

New England and Hid-Atlantic Fishery Management Councils

Introduction

As the pote~tial for substantial joint venture activity developed in the North
Atlantic, it became increasingly obvious that the statutory and regulatory
language, and the governing policies, had largely addressed Joint ventures from
'West, Coast perspectives. Because the experience of the West Coast was not
necessarily applicable in the Northwest Atlantic, where the processing industry has
a longer tradition, handles a broader range of product, and is capable of
delivering fish for export with a reasonable amount of effort and new investment,
the New England and Mid-Atlantic Fishery Management Councils, along with the
Northeast Region, hHFS, have therefore addressed joint venture policy questions
from the perspective of East Coast fisheries with the intent of establishing a
policy and a set of guidelines with respect to the treatment of joint venture
applications for the Northwest At]. antic.

General Statement of Polic

Joint ventures potentially offer a wide range of benefits to the entire fishing
industry in a region in which they take place; and, at the same time, carry some
potential costs. They can provide an opportunity for the fishing industry to
harvest underutilized species, develop new technologies and markets, and thereby
derive greater benefits from the resources of the Fishery Conservation Zone. On
the other hand, to the extent that they allow continuing foreign involvement in the
fisheries, they may also contribute to continuing US dependence on foreign
companies and allow foreign fisheries to exploit markets which might otherwise turn
toward the United States. While these issues weigh differently in different
fisheries and with different applications, the one action which would be of
greatest immediate benefit to the entire industry would be to end foreign
harvesting within the FCZ.

In fisheries where there is a Total Allowable Level of Foreign Fishing  TALFF!,
Joint ventures should be encouraged. To the extent that a joint venture allows
U.S. fishermen to harvest fish which would otherwise be available for TALFF, the
entire industry and the Nation benefits.

In fisheries where domestic harvesting capability and intent exceeds domestic
processing capability and intent, Joint ventures should a].so be allowed. However,
if the Councils and %f'5 find that specific domestic processing interests would be
economically precluded from processing the species involved, the permit may be
denied.

Som fisheries under the Jurisdiction of the United States are clearly fully
utilized by the U.S. industry, such as groundfish  cod, haddock and yellowtail
flounder!, Atlantic sea scallops, American lobster and surf clams. For such
fisheries Joint ventures should be allowed only in exceptional or unusual
circenstances.

Individual Joint ventures should be authorized for specific amounts of fish.
Because of the relatively small, total amounts of fish available for Joint ventures
on the East Coast, guaranteed quantities are probably necessary to make joint
ventures attractive. Approving individual Joint ventures for specific amounts of
fish may encourage development of the types of ventures which involve all segments
of the U.S. industry  see the preference category listing below!. Joint ventures



without specified amounts might attract new, specialized vessels into the
fisheries, rather than provide an alternative or new opportunities to existing
vessels. In the Northwest Atlantic, it would be counterproductive to encourage
development of a separate "joint venture industry." Approving vent@res f' or
specific amounts of fish would also give NHFS greater ability to monitor an
individual venture's operations to make sure it is in conformance with its permit
and operating in the best interest of the U.S. industry.

Comk.tions

Joint ventures should operate in the best interests of the U.S. fishing industry,
Close monitoring of a joint venture's activities and the ability to terminate a
joint venture are necessary. A joint venture permit should contain conditions
which will allow termination of the venture if, upon review by the Councils and the
Regional Director, NMFS determines that the venture's operations are inconsistent
with its permit. Recent conditions included in joint venture permits requiring
periodic review of joint venture operations and reauthorization by hHFS every 45
days are examples of the type of restrictions necessary, and are supported by the
Councils.

Potential impacts on harvesters and others will be considered in the joint venture
application review process and in recommending conditions for joint venture permits.

Preferences

Approval of' Joint ventures should be used to promote the domestic industry by
encouraging greater participation in the fishery on the part of the whole
industry. In the event that there are more joint, venture applications for a
particular species than there are fish available, those joint ventures are
preferred which provide for the greatest involvement by the U.S. industry in the
entire process of utilizing the fish, i.e., harvesting, processing and marketing.

Joint ventures can be categorized as follows:

~tt: I PPP t t I P»P
operation: harvesting, processing and marketing; and the foreign partner will
also purchase some quantity of U.S. processed product.

* ' I
marketing of the product, with the foreign partner the main participant in the
processing.

P»*t t t
processing of the product, with the foreig~ partner the main participant in the
marketing.

~C: .. I t ll tt t, Ptl
foreign partner is the main participant in the processing and marketing.

The above categories, which are intended to assist the Council in formulating its
recommendations on Joint venture applications, are stated in order of preference,
with Category A being the most preferred. Within each category, an application
which involves technical or scientific assistance to the United States or written
commitments to purchase additional US processed product will be preferred.



Preference will also be given to JV applicants who have previously participated in
successful joint ventures. On the other hand, within each category, an application
which involves some element of' additional allocation, exemption from the foreign
fishing regulations, or vessels which have serious or extensive violations records,
will be considered less favorably.

Procedures and Information

In carder to assess appropriate conditions for joint venture permits and to
establish preferences, the Councils and Secretary need to be able to consider and
compare applications one against the other. Therefoxe, uniform dates for
submitting applications should be established. The application date for any
fishery should be four months prior to the beginning of the fishing year for that
fishery. Untimely applications will be considered if fish remain available for
joint ventures.

Zn their consideration of the relative merits of joint venture applications, the
Councils will pay particular attention to the attached information.



I information Available from Council and NHFS Files:

NSY, DY, DAH, DAP, TALFF, JVP, Reserve - Fishing year dates.

Time of usual domestic harvest.2.

Usual incidental catch  type and approximate percentage jf total
catch!.

Allocations from TALFF to country applying for JV.

Prior participation in !oint ventures by vessels of the foreign
nation.

Other 3Vs for same species.6.

Violation record by all vessels of the nation applying for the JV
permit.

Violation records of the specific foreign vessels to be engaged in
the JV.

II Information Requested from the Foreign Partner

Amount applied for to be purchased over-the-side from US haxvesting
vessels.

Hinimum amount necessary to engage in the JV.2.

Name and address of US partner in the 3V arrangement.

Time 3V is proposed for.

Planned method for disposition of incidental catch.5.

6.

Describe in detail any prior participation in Joint ventures by the
foreign company or its vessels and the success of each.7.

Is the applicant coenitted to purchase any US processed fishery
products in connection with this point venture2 If yes, specify
species and quantity in either weight or dollar value.

8.

Is this point venture contingent upon an additional allocation for a
directed fishery' ?

9.

Are any exemptions from the foreign fishing regulations being
requested2

10.

Is the foreign partner willing to extend the venture if it is
successful2

Foreign vessels to be involved. Specify name, company or owner,
length, hold capacity in tons, processing capacity, type of gear and
other equipment.



BASIC INFORMATION ON OVER-THE-SIDE

JOINT VENTURES: THE TRANSFER OF U. S. CAUGHT

FISH TO FOREIGN FLAG PROCESSING VESSELS

Prepared by DOC/NOAA/NMFS, F/CM7
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INTRODUCTION
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This pamphlet answers the questions most frequently asked about
an over-the-side joint venture  JV!, when raw, U.S.-caught fish are
transferred to foreign flag processing vessels under the Magnuson Fishery
Conservation and Management Act  Magnuson Act!, 16 U.S.C. 1801 et ~se
JVs are subject to laws administered by the National Marine Fisheries
Service  NFMS!> United States Coast Guard  USCG!, and United States
Customs Service. While NMPS believes the information in this pamphlet
to be accurate, NMFS is not responsible for actions taken in reliance
on this pamphlet which may prove to be at variance with specific regula-
tions, procedures, or determinations of this or other agencies, which
are subject to change. Persons interested in engaging in an over-the-
side JV should contact all three agencies so that each one can evalaute
the venture's complaince on a case-by-case basis. For further informa-
tion, write:



Persons are encouraged to contact the State, local, and port
authorities involved, as well.

I. APPLICATIONS AND PERMITS

1, Who ma a 1 to receive fish?

The owner or operator of a vessel registered under the flag of a
country with a Governing International Fisheries Agreement  GIFA! may
apply for a foreign fishing permit to receive fish in the U.S. fishery
conservation zone  FCZ!, which is generally between 3 and 200 nautical
miles off the United States. If the country of registry does not have
a GIFA, an application will not be accepted. Over-the-side transfers
carried out at a dock are not restricted to vessels of a GIFA country,
but other restrictions may apply.

2. What is a GIFA?

A GIFA is a Governing International Fisheries Agreement negotiated
between the government of a foreign country and the government of the
United States. Basically, the foreign country recognizes the United
States' sovereign rights over a11 fish  except tuna! within 200 miles.
As of this printing the United States has GIFAs with: Bulgaria, the
European Economic Community, Denmark  for the Faroe Islands!, East
Germany  GDR!, Japan, Republic of Korea, Norway, Poland, Portugal,
Spain, Taiwan, and the USSR. There are no GIFAs with Canada or countries
whose vessels are commonly used as flags of convenience, e.g., Panama
and Liberia.

3. How is an ap lication submitted?

The NMFS provides an application to an applicant through a United
States embassy or a foreign embassy in Washington, D.C.  an application
is attached!. The application consists of a vessel identification form
 VIF! and a list of questions. The application should reply to the VIF
as we11 as all of the questions. The completed application is then
transmitted to the U.S. Department of State, OES/OFA, Room 5806,
Washington, D.C. 20520. Telephone �02! 632-2335. A copy of the
application and a fer of U.S. $60 should be provided to the NMFS, Permits
and Regulations Division. Checks should be made payable to "NOAA,
Department of Commerce." The $60 covers the costs of processing the
permit application.  This fee will be at least $73 for applications
for JVs during 1983.!

4. How is a ermit ap lication rocessed? How lun does it take?

The review period for each application is 45 days. The NMFS con-
siders comments by the appropriate Regional Fi,shery Management Council s!,
the public, United States Coast Guard  USCG!, the Department of State,



and the United States Congress, and decides whether or not to issue the
permit. If a permit is denied, the application fee is refunded. Both
the application and refund process takes approximately four months. If
the application is for fisheries in which joint ventures have already
been approved, the process may be shortened to two months. Each
applicant or joint venture representative is encouraged to discuss the
proposal with the appropriate Council s! during the review period.

5. What hap ens when the ermit application is ranted?

Before the permit is issued, an official representative of the
foreign government must accept on behalf of his government, "conditions
and restrictions" attached to the permit. The conditions and restric-
tions may limit receiving U.S. caught fish to certain times, geographical
areas, or fish species. Permits may also specify the amounts of the
authorized target species and by-catch which may be retained by the
foreign vessel. When the conditions and restrictions are accepted, the
NFMS sends the permit to the Department of State and notifies the vessel's
designated agent, who must be located in the United States. The Depart-
ment of State sends the permit to the foreign government.

6. Can a vessel ermit be exchan ed?

The NMFS will allow a vessel permit to be transferred to a different
vessel if the original vessel is disabled or decommissioned. A replace-
ment may not be made to adjust to changes in fishing strategy. In such
cases, new applicationsmust be submitted and additional fees paid.

7. Is the fish a forei n fla vessel receives from U.S. vessels counted

against the allocation to the fla nation of the vessel?

No. The fish received by a foreign flag vessel from U.S. vessels
are part of the U. S. domestic annual harvest  DAH!.

8. Must the U.S. catching vessel also have a ermit to sell its catch
to the forei n vessel?

No permit is required of U.S. vessels for the sale of fish to a
foreign buyer; however, the U.S. vessel must be documented by the USCG
for fishing or, if the vessel is under five net' tons, it must be numbered
in accordance with the Federal Boat Safety Act of 1971. It may also
require Federal or State fishing permits or licenses under a fishery
management plan. Before transferring any U.S. catch to a foreign vessel,
the U.S. vessel owner or operator must be sure that the foreign vessel
holds a permit which allows that vessel to receive U.S.-harvested fish
in the fishery conservation zone  FCZ! .
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II. AVAILABLE SPECIES

9. Can all fish in the FCZ be sold to forei n shi s2

No. As the result of the determinations described in item IO, only
certain species can be sold by U.S. fishermen to foreign vessels. Permit
applications for many species will not be granted. Applications for
species underutilized by U.S. fishermen and processors have the greatest
likelihood of being approved.

10. How are s ecies a roved2

Approving a species for sale by U.S. fishermen to a foreign vessel
can take as long as two years. First, a fishery management' plan  FMP!
for the species must be developed and approved by the Secretary of
Commerce. When the FMP is approved, the NFMS assesses the ability of
U.S. fishermen to catch the species and the ability and willingness of
U.S. processors to process that species. If U.S. fishermen will catch
more fish than U.S. processors will handle, a special amount for joint
ventures is established, and applications to receive U.S. harvested fish
may be approved. In l982, amounts for joint ventures are likely to be
established for: ~Lo1t o squid, lllex illecibrosus squid, silver hake
 Merluccius bilinearis!, rad hake  ~Vro h cis chuss!, Pacific whiting

Contact the applicable NMFS Regional Director for further information
on eligible species.

III. TRANSFER OF FISH

Transfers of U.S. caught fish to foreign flag vessels may take
place:  A! at a dock;  B! in the internal waters of the United States;
and  C! in the U.S. fishery conservation zone  generally 3-200 miles
from shore!.

No JVs are possible from 0 to 3 nautical miles from shore off most
States and from 0 to 9 nautical miles off Texas, Puerto Rico and the
west coast of Florida. JVs off U.S. territories and possessions  which
are not as strictly regulated as JVh off the 50 states!, are not dis-
cussed here; interested parties should contract the agencies listed on
the first page.

A joint venture which incorporates under the laws of the United
States and meets all applicable requirements for vessel documentation,
including citizenship requi ements. may document a foreign-built vessel
under the laws of the United States. The vessel will be prohibited from
catching fish 'and from engaging in the coastwise trade. Such a vessel



may land in the United States fish or fish products received from United
States fishing vessels beyond territorial waters.

 A! JVs at a dock.

11. Ma a farci n fla rocessin vessel receive U.S.-cau ht fish at

a dock, at a ort, or lace in the United States?

Yes. No GIFA is required, so a Canadian, Panamanian, or other flag
vessel cauld be used. However, permits may be required by the state,
county, or city where the dock is located, or by the Environmental
Protection Agency, the U.S. Department of Labor, the U.S. Immigration
and Naturalization Service, or the U.S. Army Corps of Engineers. The
vessel operator would have to obtain a permit to lade merchandise
 Customs Form 3171! from the local District Director of Customs. The
vessel must also comply with the navigation laws including the laws on
the entry and clearance of vessels.

12. Ma a forei n fla rocessin vessel receive forei n-cau ht fish

at a dock, at a port, or lace in'the United States?

Yes, but only if the fish are transshipped from the foreign-flag
catching or transporting vessel to a U.S.-flag vessel on the high seas,
and the fish will be transferred to the processing vessel at the dock
by U.S. vessel.  The Nicholson Act, 46 U.S.C. 251, prohibits foreign
vessels from directly landing their catch in U.S. ports.! These fish
would be considered to be imported when they are transshipped to the
foreign processing vessel at dockside. Their dutiable status would be
determined by U.S. Customs at that time. An entry permit for the fish
must be filed within five working days after the entry of the U.S. vessel
delivering the fish.

13. If the rocessed fish are taken to a farci n ort, is the roduct
a United States export?

Yes, but only if the processed fish are kept separate from non-U.S.
cargo and are identified by the carrier as being products of United
States origin.

14, Can the rocessed fish be affloaded into the United States?

Yes, if the processed fish are offloaded at the exact point at which
the fish were laden.  The Customs Service interpretation of "exact paint"
is so strict that it is advised that the vessel not be moved during the
time between receipt of U.S. -harvested fish and off-loading of the
processed product.!

15. Na a JV o crate in a farci n-trad& zone?

Yes. The foreign flag processing vessel may be docked or at anchor



within the foreign-trade zone. Only fish delivered by a U.S. vessel may
be taken aboard the processing vessel for processing. These processed
fish may be unloaded at the exact point which the fish were laden,  a!
directly onto a dock if the vessel is at dockside,  b! to a U.S.-flag,
coastwise-qualified vessel for transporation to another place in the
United States outside the foreign-trade zone, or  c! to any vessel for
export.

 B! JVs in the internal waters of the United States.

The Nagnuson Fishery Conservation and Management Act was
amended on June 1, 1982 to allow State Governors to authorize JVs in
the internal waters of the State  that is, waters shoreward of the
baseline used to measure the territorial sea, such as Chesapeake Bay,
San Francisco Bay, or Kotzebue Sound!. Only vessels of a country with
a GIFA may apply to the Governor for a permit.

16. Ma a foreign fla vessel process fish in the internal waters
of the United States, such as the Chesa cake Ba , San

Francisco Bay, or the Great Lakes?

Yes, under the same circumstances described in the answer to item
15.

17. Must the fish be delivered to the rocessin vessel while it

is in internal waters?

Yes, otherwise the delivery would be subject to the Magnuson Act
provisions prohibiting such activities within the territorial sea.

18, Can the processed fish be offloaded for landin in the United
States?

Yes, but only at the exact point where the fish were laden. The
vessel may not go to a foreign port, for example in Canada, and then
return the fish to the United States for landing.

19. Jf a U.S. vessel lands the forei n rocessed roduct, would the
roduct be desi nated as an "im ort ?

U.S. caught fish processed on a foreign vessel in internal waters
and then landed by a U.S. vessel could be subject to import quotas and
tariffs, depending on the degree of processing.

 C! JVs in the U.S. fisher conservation zone  FCZ!.

20. From what flags may a forei n fla vessel in the FCZ receive
fish for rocessin ?

A foreign flag vessel may receive and process approved species



 see item 9! caught and delivered by U.S. fishermen, as well as fish
speices with a designated foreign surplus  TALFF! caught in or beyond
the FCZ by foreign vessels with a permit to operate in the FCZ.

IV. DISPOSITION OF PROCESSED FISH

21. Ma U.S.-cau ht fish be rockssed onboard a forei n fla vessel
and then be landed b a forei n vessel in the United States?

No. The fish products must be transshipped to a U.S. vessel for
landing.

22. Ma U.S.-cau ht fish rocessed onboard a forei n fla vessel
and then landed b a U.S. vessel be free of dut ?

No, unless the foreign flag processing vessel is under the requisite
control of an American master or owner. In the latter case, products of
an American fishery, as defined in Schedule 1, Part 15, Subpart A, head-
note 1 of the Tariff Schedule of the United States would be eligible for
duty-free treatment. To receive this treatment, a special certification
must be filed with the U.S. Customs Service, Any fish processed aboard
a foreign-flag processing vessel for which the required certification
may not be made, may be considered products of the country whose flag
the processing vessel flies.

23. If U.S.-cau ht fish are sorted on the forei n rocessin vessel
and all or a fraction of the fish are transferred back to a U.S.
vessel for landin in the United States, are such fish roducts
of the American fisheries?

Yes, for purposes of classification or country of origin.

24. Can U.S.-caught and foreign- rocessed fish be landed in a
forei n trade zone?

Yes, but only if the fish are landed by a United States-flag vessel
which received the fish from the foreign-flag processing vessel outside
the boundaries of any State  9 nautical miles for Texas, Puerto Rico,
and the west coast of Florida, 3 nautical miles for all other States!.

V. MISCELLANEOUS MATTERS.

25. May the foreign flag processor scout for fish to be cau ht b
the U.S. catchers?

Yes. Note that such activity is "fishing" within the meaning of
the Magnuson Act and requires a permit.
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26. Must a U.S. observer be onboard a farci 5 fla ro~essor en a ed
in a Oint Venture in the FCZ?

Not in every case, although there is a good probability that one
will be assigned to the vessel. There is no U.S. observer placed on
JVs at a dock.

27. Is the forei n fla rocessor able to urchase fish otherwise
rohibited b the ermit from a U.S. vessel for consu tion

onboard7

No, because it would be retaining prohibited species in violation
of the foreign fishing regulations �0 CFR 6ll.l3!.

28. Is the forei n vessel liable for infractions of domestic fishin
re ulations b U.S. vessels duri the JVZ

No.

29. Can a JV o crate in areas closed to forei n harvestin vessels,
such as fixed ear areas?

Yes, so long as these areas are not prohibited in the foreign vessel's
JV permit or by applicable regulations.
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Joint Venture Processing in Internal Waters

BACKGROUND OF INTERNAL WATER PROCESSING  IWP!
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Existing harvesting capacity � shrimp fleet

Existing market � Portugese salt cod market
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2.
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Inadequate domestic processing capacity
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B. Kodiak Pacific Cod Operations - A case study
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Sections of MAR Dealing With
Interrel Water Processing Operations

MAGNUSON F I SHERY CONSER'll'AilON AND MANAGEMENi ACT

16 U.S.C. 1801-1882

P.L. 94-265

SUBCHAPTER I

$1801

[>z]
$1801 t52]. FINDINGS PURPOSES AND POI,ICY

 s! F~indin s. The Congress finds snd desisres tlso follossing:

�! As a consequence of increased fishing pressure and because of
the inadequacy of fishery conservation and management practices and controls
 A! certain stocks of such fish have be n overfished to the point where their
survival is threatened, and  B! other such st8cks have been so substantially
reduced in number that they could become similarly threatened;

�! Commercial and recreational fishing constitutes a major source
of employment and contributes significantly to the economy of the Nation.
Many coastal areas are dependent upon fishing and related activities, and
their economies have been badly damaged by' the overfishing of fishery re-
sources at an ever-increasing rate over the past decade. The activities of
massive foreign fishing fleets in waters adjacent to such coastal areas have
contributed to such damage, interfered with domestic fishing efforts, and
caused destruction of the fishing gear of United States fishermen.

�! International fishery agreements have not been effective ir
p:eventing or terminating the overfishiag of. these valuable fishery resources.
There is danger that irreversible effects from overfishing will take place be-
fore an effective international agreement on fishery management jurisdiction
can be negotiated, signed, ratified, and implemented.

�! Fishery resources are finite but renewable. If placed under
sound management before overfishing has caused irreversible effects, the fish-
eries can be conserved and maintained so as to provide optimum yields on a
continuing basis.

�! A national program for the conservation and management of the
fishery resources of the United States is necessary to prevent overfishing, to
rebuild overfished stocks, to insure conservation, and to realize the full po-
tential of the Nation's fishery resources.

�! A national program for the development of fisheries which are
underutilized or not utilized by the United States fishing industry, including
bottom fish off Alaska, is necessary to assure that our citizens benefit from
the employment, food supply, and revenue which could be generated thereby.

�! The fish off the coasts of the United Sites, the highly migra-
tory species of the high seas, the species which dwelL on or in the Coatinenso
tal Shelf appertaining to the United States, and the anadromous species which
spawn in United States rivers or estuaries, consitute valuable and renewable
natural resources. These fishery resources contribute to the food supply,
economy, and health of the Nation and provide recreational opportunities.
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';,55! except that �! section 705 of such title is not applicable, aad �! the ap-
.p5] propriate court shall only set aside any such regulation on a ground specified

in section 706�! A!,  B!,  C!, or  D! of such title.

 e! Emer enc Actions, If the Secretary finds that an emergency in-
volving any fishery resources exists, he may:

�! promulgate emergency regulations, without regard to subsectioas
 a! and  c! of this section, to implement any fishery management plan, if such
emergency so requires; or

�! promulgate emergency regulations to amend any regulation which
implements any existing fishery management plan, to the extent required by
such emergency.

Any emergency regulatioa which changes any existing fishery management plan
shall be treated- as an amendment to such pisa for the period in which such
regulation is in effect. Any emergency regulation promulgated under this sub-
section  A! shall be published in the Federal Register together with the rea-
sons therefor;  B! shall remain in effect for not more than 45 days after the
date of such publication, except that aay such regulatioa may be repromulgated
for one additional period of not more than 45 days; and  C! may be termiaated
by the Secretary at any earlier date by publication in the Federal Register of
a notice of termiaation.

President, not later than March 1 of each year, on all activities of the Coun-
cils and the Secretary with respect to fishery management plans, regulations
to implement such plans, aad all other activities relating to the conservaton
and management of fishery resohrces that were undertaken under this chapter
during the preceding calendar year.

 g! Res onsibilit of the Secreta . The Secretary shall have general
responsibility to carry out any fishery management plan or amendment approved
or prepared by him, in accordance with the provisions of this chapter. The
Secretary may promulgate such regulations, in accordance with section 553 of
Title 5, as may be accessary to discharge such responsibility or to carry out
any other provision of this chapter.

fjl856  $306j. STATE JURISDICTION 50 CFR

619
856

306]
 a! In General. Except as provided in subsection  b! of this section,

nothing in this chapter shall be construed as extending or diminishing the
jurisdiction or authority of any State within its boundaries. No state may
directly or indirectly regulate any fishing which is eagaged in by any fishing
vessel outside its boundaries, unless such vessel is registered under the laws
of such State.

 b!

�! If the Secretary finds, after notice and an opportunity for a
hearing in accordance with section 554 of Title 5, that:
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 A! the fishing in a fishery, which is covered by a f ishery {51856
plan implemented under this chapter, is engaged in predominately [$306!
fishery conservation zone and beyond such zone; and

{B! any State has taken any action, or omitted to take any ac-
results of which will substantially and adverselv affect the carry-
such fishery management plan;

management
within the

tion, the
i.ng out of

the Secretary shall promptly notify such State and the appropriate Council of
such finding and of his intention to regulate the applicable fishery within
the boundaries of such State  other than its internal waters!, pursuant tn
such fishery management plan and the regulations promulgated to implement such
plan.

�! If the Secretary, pursuant to this subsection, assumes respon-
sibility for the regulation of any fishery, the State invo1ved may at any time
thereafter apply to the Secretary for reinstatement of its authority over such
fishery. If the Secretary finds that the reasons for which he assumed such
regulation no longer prevail, he shall promptly terminate such regulation.

{c! Kxce tion Re ardin Forei n Fish Processin in Internal Waters.

�! A foreign fishing vessel may engage in fish processing within
the internal waters of a State if, and only if:

 A! the vessel is qualified for purposes of this paragraph
pursuant to paragraph �! C!; and

 B! the owner or operator of the vessel applies to the Gover-
nor of the State for, and  subject to paragraph �!! is granted, permission
for the vessel to engage in such processing.

�! The Governor of a State may not grant permission for a foreign
fishing vessel to engage in fish processing under paragraph  l! B! if he de-
termines that fish processors within the State have adequate capacity, and
will utilize such capacity, to process all of the United States harvested fish
from the fishery concerned that are landed in the State.

�! Nothing in this subsection may be construed as relieving a for-
eign fishing vessel from the duty to comply with all applicable Federal and
State laws while operating within the internal waters of a State incident to
permission obtained under paragraph �! B!.

�! For purposes of this subsection:

 A! The term 'fish processing' includes, in addition to proc-
essing, the performance of any other activity relating to fishing, including,
but not limited to, preparation, supply, storage, refrigeration, or transpor-
tation.

{B! The phrase 'internal waters of a State' means all waters
within the boundaries of a State except those seaward of the baseline from
which the territorial sea is measured.

 C! A foreign fishing vessel shall be treated as qualified for
purposes of paragraph �! if the foreign nation under which it is flagged will
be a party to {i! a governing international fishery agreement or  ii! a treaty
described in section 201 b! of this Act �6 U.S,C. 1821 b!! during the time
the vessel will engage in the fish processing for which permission is sought
under paragraph �! B!.
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AAC 39.198. COMMERCIAL F I SHING AND RELATED OPERATIONS BY ALIENS NOT
LAWFULLY ADMITTED TO TNE UNITED STATES.  a! Foreign vessels and aliens
are prohibited from commercial fishing In the waters of Alaska.

 b! Unless otherwise permitted in this section, foreign vesse'ls and
a'I iens are prohibited whi 'Ie in the waters of Al aska f rom transporting
unprocessed f i sh, process ing f i sh, or per forming any other act i v I ty in
assi stance of or rel ated to corrmercial fi shing, including, but not 1 imi ted
to, preparation, suppl y, storage, and refrigeration,

 c! Foreign vessels and al iens are not prohibited from transporting
fish resources outside the state or engaging in other business activities
respecting f i sh resources af ter process ing has been completed.

 d! The governor wil I not grant except ions to  b! of this section 'if
he determines that domes t i c f i sh processors wi thin the state have adequate
capaci ty, and wi 1 1 use that capaci ty, to process al I of the Uni ted States
harvested fish from the fishery concerned that are landed in the state.
When evaluat ing domestic processing capacity and the extent to which that
capacity wi1 1 be used, the governor wi'l1 cons i der past performance and
current plans of the processing industry, market condi tions, and other
appropriate matters.

 e! The governor wi11, under condItions and limitations determined by
him, grant specific exceptions to  b! of this section with respect to a
particular f i shery and permi t fore i gn vessel s or aliens or both to process
fish resources at locations designated by him, or to transport unprocessed
fish resources outside the state from locations designated by him, if he
determines after investigation that

�! the volume of fish resources expected to be taken in the
fishery, under current regulations, exceeds the anticipated processirng
capabi]ity of faci'lities operated by United States processors;

�! anti ci pated market ing condi tions may 1 imi t Uni ted States
processors' capabil ity of processing the projected harvestable surplus;

�! there i s a I ikel i hood of substant ial wastage of f i sh re-
sources taken in the f i shery i f fore i gn processing or t ran sportat ion capa-
ci ty i s not used; and

�! there i s no s i gni f i cant 1 i kel i hood of cl andest ine fore i gn
fishing operations if the exception is granted.

 f! The governor will terminate the permission granted under  e! of
this section when he determines that United States processors can adequately
process the harvestable surplus of the fishery resource.

�! there is no practical opportunity for United States proces-
sors to make arrangements to handle the volume of fish in excess of spawning
escapement needs;



 g! When evaluating an appl ication for a foreign processing or ten-
dering permi t, the governor wi1 I cons ider whether and to what extent the
appl i cant and the appl i cant's nation has been, is, or wil I be contributing
to the conservat ion, use, management, development, and enforcement of
domes t i c f i she ri es programs.

 h! The governor wi1 I, in his di scret ion, recogni ze and designate a
location for foreign processing or tendering I f

�! the location is within the Internal waters of the state;

�! the locat ion is within a reasonable running time from the
fi shery; and

�! there i s no significant I ikel ihood for clandestine violations
of  a! of this section or evasion of other appl icable state and federal
laws.

 i! in order for a foreign vessel to qualify to participate in an
activity allowed under  e! of this section, the foreign nation under which
that vessel is flagged must be party to a treaty or governing international
fishery agreement with the United States described in sections 201 b! and
 c! of the Hagnuson Fi shery Conservat ion and Management Act 16 U.S.C. sec.
I 821  b! and  c! .

 j! This section appl ies to foreign vessel s and al iens in the waters
of Alaska as defined in 5 AAC 39.975.

 k! Any vessel used under this section, whether domestic or foreign,
must be in compliance with applicable state and federal laws.

 I! As used in this section:

 I! "aliens'' means persons not admitted to the United States
with immigrant or other resident alien status under the immigration and
naturalization laws of the United States;

�! ''foreign vessel" means a vessel not documented under the
laws of the United States or registered under the laws of a state; and

�! "foreign vessel s and aliens" includes foreign vessels staffed
wi th aliens, foreign vessels staffed with United States citizens, and
Uni ted States vessels staffed with al iens.  In effect befo e 1982!

Author i ty: AS 44. 14. 010
Art. I I I, Alaska Constr tution
16 U. S.C. 180'I et seq.



FOREIGN PROCESSING APPLICATION

Internal Haters Processing

STATE OF ALASKA

1. Vessel name:

2. Vessel identification:

a. documentation

1. country;

2. official number:

b. hull number:

cd other identifying marks:

3. Vessel description.

a. vessel type:

be length:

tonnage:

gross:

C.

net:

d. draft;

l. loaded:

2. unloaded:

maximum speed:e.

* Use additional paper and attachments if necessary.
This application is subject to public disclosure.



4. Radio in f ormation:

a. call sign:

b. call number:

cd frequencies.

5. Date and T.I.A.S. Number of International Governing Fishery
Agreement or fishing treaty of flag state with the United
States of America:

6. Name of person on board vessel who is fluent in the English
language and who will provide purchasing and processing
information to the State of Alaska;

7, Titles and names of ship's officers:

8. Number and nationalities of crewmen:

9. Names and addresses of owners and charterers of vessel:

2



10. Name and address of local agent.

11. Description of Fishery-.

a. Names of U.S, fishermen and fishermen's
organizations from whom purchases will be made:

b. Names and description of U.S. fishing vessels that
will be harvesting and delivering the catch:

c. location of the U,S. fishery supplying the harvest
and the status or condition of the fishery as
undeveloped, developing or established  give
reasons for your classification!;



12. Processing information:

b. Hold capacity  in cubic meters for each hold!

Description of processing operations:

l. location within internal waters:

C.

2. dates of processing in each area:

3. target species and quantity of each species to
be processed in each area:

a. Type of processing equipment to be used and daily
capacities:



13. Has this vessel ever received a permit to process fish
within the U.S. FCZ? If yes, list permit number s!,
target species, location anon dates of operation.

14. Have the vessel owners, any of its operators or any members
of the crew been involved in or charged with a violation of
U.S. fish laws or treaties? If so,
describe the violation including ates, ocatxon of the
fishery, target species, nature of charge and disposition:

15. Does any owner or operator have a financial interest in any
other processing vessel or processing plant that currently
operates or has operated in the past in Al,aska?
lf so, state the name of the vessel or plant, location of
the processing activity and the dates it was operated by an
owner or operator.

16. For what immediate, intermediate and ultimate markets is
each species destined?



17. State what import restrictions, if any, apply to all imports
of this species and product delivered to any foreign markets
that are mentioned in your answer to question 16.

18, What financial arrangements have been made to assure payment to
U.S. fishermen?

19. State why you believe the governor should not determine that
fish processors within the state have adequate capacity, and
will utilize such capacity, to process all of the United
States harvested fish from the fishery concerned that are
landed in the state.



20. Specify any immediate and future benefits to the U.S.
fishery industry that you believe will result from approval
of this application:

21. Can a state fishery observer be provided room and board on
the vessel at no cost to the state while the vessel is in
~aters of Alaska?

22. Name and address of person preparing the application-
a. Name:

b. Address:

c. City and State:

d. Phone number:

I certify that the information given in this applica-
tion is true to the best of my knowledge and I will provide cor-
rections and supplemental information to the State of Alaska
whenever such information is known to me.



DATED this day of

198 , at

Name:

Title:

day of

Notary u . c, &tate o A as <a
My conmission expires:

SUBSCRIBED and SWORN to before me this

198 , at



STATE AND FEDERAL AGENCY REQUIREMENTS
FOR FOREIGN PROCESSING AND/OR TENDERING

Persons interested in becoming involved in foreign processing and/or tendering
activities should be aware that they may be required to obtain some or all of
the following "permits." This list is not intended to be all inclusive, how-
ever, it should serve as a basic guideline for directing persons to the major
agencies which regulate fish processing and transporting.

STATE AGENCIES

I. OFFICE OF THE GOVERNOR

l. Assistance in coordinating with State agencies.

CONTACT:

II. DEPARTMENT OF FISH AND GAME

l. Obtain a foreign processing or tendering permit.

CONTACT: Alaska Department of Fish and Game
Division of Commercial Fisheries
Capital Office Park
P.O. Box 3-2000 ~
Juneau, Alaska 99802
 907! 465-4210 Mr. Robert Clasby, Mr. Al Didier,

or Mr. Kenneth Parker

2. Complete a Fish Processor's Intent to Operate form and obtain fish
tickets.

CONTACT:

III. DEPARTMENT OF REVENUE

l. Obtain an Alaska Business License.

2. Obtain a Fisheries Business License, $25 fee, file a Fisheries
Business Tax return and pay Fisheries Business Tax.

Alaska State Asian Office
1-40 4-Chome, Toranomon
Minato-ku, Tokyo 105
Japan
436-5285, Mr. Peter Hocson

Alaska Department of Fish and Game
Division of Commercial Fisheries
Capitol Office Park
P.O. Box 3-2000
Juneau, Alaska 99802
 907! 465-4150, Mr. Bil I Schouten

Alaska Departs.nt of
Fish and Game, Division
of Commercial Fisheries

3 March 1983



AtasKa Department oi
Fish and Game, Division
of Commercial Fisheries

3 March 1983

3. Post an export bond of $50,000 for export of salmon in the round
unless the foreign company owns 1 ienable real property located
within the State of a value of not less than $50,000.

4. Prepay or post a bond for estimated other State taxes.

5. Obtain an affidavit of nonresidency.

CONTACT: Alaska Department of Revenue
Pouch SA

Juneau, Alaska 99811
 907! 465-2329, Ms. Pat Beedle, Ms. Terri Whitehead, or

Mr. Dan Anderson

IV. DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPNENT

1. File an application for Certificate of Authority with the Corpora-
tions Sections

2. Obtain a weight or measure Certificate of Accuracy from the Weights
and Measures Section. It is the responsibility of the owner to
contact Weights and Neasures Section before the scale is used for
commercial purposes  preferably 30 days in advance! to arrange for
sealing.

3. Employ a marine pilot licensed to operate in the waters of intended
operation. A ship's agent can make this arrangement along with
others regarding customs, immigration, documentation, etc.

CONTACT: Alaska Department of Commerce and Economic Development
Pouch D

Juneau, Alaska 99811
Corporations Section  907! 465-2530, Ms. Jan Clemetson

Alaska Department of Commerce and Economic Development
Post Office Box 10-1686
Anchorage, Alaska 99511
Weights and Measures Section  907! 345-3886, Mr. Joe Swanson or

Nr. Don Tandy

V. DEPARTMENT OF LABOR

l. Obtain from the Labor Standards and Safety Division a Fish Processor
and Buyer's Surety bond for $10,000.

CONTACT: Alaska Department of Labor
Labor Standards and Safety Division
Post Office Box 630
Juneau, Alaska 99811
 907! 465-4839, Mr. Jim O'Conner

-2-



1. Obtain a National Pollutant Discharge Elimination Systems Permit.
This is obtained in conjunction with the U.S. Environmental Protec-
tion Agency.

2. Obtain certificate and permit to operate a seafood processing plant.

CONTACT: State of Alaska

Department of Environmental Conservation
Seafood 5 Animal Industries
Post Office Box 10-4240
Anchorage, Alaska 99510-4240
Phone:  907! 272-1561, Mr. Manuel Soares

FEDERAL AGENCIES

I. U.S. COAST GUARD

l. Vessels from non-communist nations must notify the Coast Guard at
least 24 hours prior to entering a U.S. port.

2. Communist bloc nations must provide government-to-government notice
14 days in advance of entering U.S. waters.

CONTACT: Commander, 17th Coast Guard District  M!
Federal Building
Post Office Box 3-5000
Juneau, Alaska 99802
 907! 586-7786, CDR Asbury
 907! 586-7788, LT JG! Rasmus

II. U.S. CUSTOMS SERVICE

1. Indicate where a U.S. Customs Port of Convenience is required.

2. Determine where out-of-port service will be provided.

3. Obtain a Customs Bond and complete a Form 3171 application. The
ship's agent can handle this matter.

4. Upon arrival report to Customs and file an entry and clearance
report.

V I. DEPARTMENT OF ENVIRONMENTAL CONSERVATION

CONTACT: U.S. Customs Service

620 East Tenth
Anchorage, Alaska 9950I,
 907! 271-4043, Mr. James Hipsher
 907! 248-3373, Nr. Keith Rulison

Alas<a Department oi.
Fish and Game, Division
of Commercial Fisheries

3 March 1983



Alaska Ljeparirmnt of
Fish and Game, Division
of Commerciai Fisheries

3 March 1983

III. U.S. ENVIRONMENTAL PROTECTION AGENCY

Permit to discharge into water--National Pollutant Discharge Elimination
System Permit.

CONTACT: U.S. Environmental Protection Agency
701 C Street Box 19
Anchorage, Alaska 99513
 907! 271-5083, Ms. Dianne Soderlund

-4-



P4I 'I SHEFFIELD
GOVERNOR

STATE OF ALASKA
OFFICE DF THE GOVERNOR

Jvsr z~v

GOVERNOR'S DETEiWINAT!ON

INTERNAL WATERS PROCESSING REQUEST
PACIFIC COD � KODIAK/CHIGNIK DISTRICTS

�983!

I. Introduction

Pursuant to the Hagnuson Fishery Conservation and ltan-

agement Act, 16 U.S.C. 1856 c! as amended by Pub. L. 97-191

�982!, the governor of a state may permit a foreign vessel to

engage in fish processing within the state's internal waters un-

less he determines that fish processors within the state have

adequate capacity, and will utilize such capacity, to process all

of the United States harvested fish from the fishery concerned

that are landed in the state.

Under this authority, I have determined that U.S. pro-

cessors do not have the capacity and present intent to saLt pro-

cess for market up to 3,000 metric tons of Pacific cod available

for harvest by U.S. vessels in the Kodiak and Chignik areas be-

ginning in Inarch 1983.

Therefore, this quantity may be delivered tp the

Portuguese salt cod processing vessel S. GABRIEL under terms and

conditions specified in the accompanying foreign processing per-
mit.



II. Stock Status

The allowable harvest of Pacific cod in the central
Gulf of Alaska for 1983 is 33,540 metric tons. At present, up to
20,782 metric tons may be taken and processed by foreign fishing
vessels. Another 1,370 metric tons are assigned to joint ven-
tures in the Fishery Conservation Rone, Approximately 4,680 met-
ric tons are expected to be harvested by domestic vessels and
processed locally. In addition, 6,708 metric tons are reserved
for domestic use if domestic harvests exceed original estimates.
If this reserve is not utilized bv the domestic industry it can
be reallocated to fore'gn catches.

The Pacific cod to be harvested bv local Kodiak vessels
and processed on the Portuguese processing vessel S. GABRIEL will
help reduce the amount to be granted to foreign operations in
waters off Alaska.

III. Capacity of Alaska Processors

Local processors in the Kodiak and Chignik areas do
process Pacific cod by freezing. In 1982, monthly production for
the first eleven months totaled 1712.3 metric tons and ranged
from 58.2 metric tons in Apr'.1 to 502,5 metric tons n June.



However, salt cod production is presently limited to the Dutch

Harbor area where fresh cod is bled and gutted immediately prior
to salting. This application gives Kodiak fishermen a chance to

gain essential experience on harvesting procedures and quality
control for the salt cod market because, unlike other joint
ventures, which involve transfer of cod ends, .he Portuguese
applicator.on requires the Local boats to land and maintain the

high quality of the catch in preparation for daily deliveries.

This process avoids the financi..l burden ;.nc necessity of
requiring local fishermen to purchase additi onal cod ends to

their nets just to =acilitate cod end trans ers. ln ;!ddition,

the proximity of the operation to onshore «reas ';>eips hold down
costs to fishermen.

IV. [market Considerations

3

Salt cod production in Kodiak has been limited by the

concentration of markets in Europe and some nther Atlantic Ocean

countries. ttot only do the great distances discourage purchases
of Alaska fish, but protective tar' fs est-blish a substantial

competitive advantage for Portuguese harvested cod. However,
Alaska Salt. Cod, Ync. is benefitting from the success of its par-
ent company, Channel Fish Company, Ltd of I!assachusetts, which is

one of the companies that successfully exported salt cod to



Portugal in 1982. Part of the salt cod exported to Portugal by
Channel Fish Company, Ltd included product from the Dutch Harbor
area.

interest by the Portuguese in obtaining cod in Alaska
provides an opportunity to demonstrate the quality of Pac'fic cod

from Alaska to the Portuguese marketplace. The 3,000 metric tons
destined for the Portuguese market should also evidence the de-

sirability of relying on Pacific cod and prove that such imports
will improve and not undermine the Portuguese indust=v, Llhile in

the internal waters of the state, local processors are invited to

visit the S. GABPIi L and observe actual salt cod processing pro-
cedures, Portuguese expert- will also tour Kod'ak plants and

meet with U.S. processors. The applicants have also expressed an

interest in developing long-tern supply arrangements in Alaska.

Prices offered do not exceed existing Alaska prices for

cod but Pascoal and Filhos, Ltd is able to accompany their offer

with a guarantee to purchase the fish harvested by the local
fishermen,

The company's American associate, Channel Fish Company,
Inc., has already initiated exports of wet salted Atlantic
pollock to Caribbean and Worth European markets and is interested



in evaluating opportunities for Alaska pollock in this area, as
well.

V. Economic Factors

The harvesting vessels represent dragqers whose har-
vests have been curtailed by sharp reduction in shrimp resources
in the Kodiak area. The foreign processing assi tance offered by
the S. GABRIFL will not only help to further de reioa a salt cod
industry in Alaska, but will «iso prov'de needed economic activi-

ty durino an otherwise difficult time =o» the dr«zger lect op-
erating in Alaska. Further, the 1ccal draggers can enter this

fishery with e:;isting �ear and extr« ex~enuiturc - are unneces-
sary

VI. Benefits to U.S. Industry

Accordingly, 1 determine that in addition to the capac-
ity considerations noted above, the Portuguese processing venture
will promote the full development of this presently underutilized
Pacific cod fishery and maximize the actual and potential bene-
fits that can be realized from our fisherie. resources through
employment of local fishermen, ut'lization of this food source
and increasing revenues from its development. The operation is



to be conducted in such a way that results in reliance on local

proce"aors as quickly as possible.

DATI".D this 15th day of Inarch, l983 at Juneau, Alaska.

Gill Sheffield
Governor oF flask;.



BILL CHEF F I E LO
GGVCA NOR

STAT 2 OF ALAS KA
OFFICE OF 7HE GOVERNOR

JlZÃBAU

INTERNAL tJATERS PROCESSING PERI<IT

No. 83-01

Vessel name: S. GABRIEL

Owner: Pascoal Filhos and Son, Ltd.
Apartado 308
Gafanha � 3800
Averio, Portugual

Local Agents: Alaska Salt Cod, Inc.
c/o 880 H Street, Suite 200
Anchorage, Alaska 99501

Fishery. Pacific Cod taken in Kodiak and Chigrik Districts  as
defined by Alaska Department of Fish and Game!

Location: Internal waters in Kodiak and Chignik Distr'cts.

!larch 15, 1983 � iIav 31, 1983 until 3,000 metric tons
of. Pacific Cod have been delivered to the S. GABRIEL.

Dates:

Conditions and specifications: See attachment.

DATED this 15th day of Narch, 1983 at Juneau, Alaska.

Governor, State of Alaska
Pouch A
Juneau, Alaska 99811

p O S T I Il tl H E E L H 0 U S E



Mr. Dickson to
sign and return

I Conditions md Specifications

INTERI.'IAL UATERS PROCESSING PERMIT

S. GAERIEL

l. Operations are permitted as follows:

a. Xn March, April and May, 1983, within the internal
waters of Alaska in the Kodiak and Chignik districts
until 3,000 metric tons of Pacific cod have been de-
livered to the S. GABRIEL.

b. An interpreter fluent in Portuguese and English
shall be on board at all times.

c. There must be daily radio communications with the
Alaska Department of Fish and Game office in Kodiak on
radio frequencies monitored and specified by the Alaska
Department of Fish and Game. Daily reports must be
made to the Alaska Department of Fish and Game regard-
ing the quantity of fish delivered and processed as
well as the location of the Alaska Department of Fish
and Game statistical areas in which the fish were taken
by the U.S. fishing vessels.

d. Maintenance and completion of a Department of Pish
and Game log book regarding deliveries and processing
information.

2. No operation shall be conducted until

a. Evidence of ability to pay for all expected
deliveries has been submitted to and approved by
the Governor's Office.

b. The applicant certifies the ability to comply
with all applicable federal and state laws, regu-
lations and permits, including the conditions of
this permit  see e.g., partial list of laws and
applications For foreign processing in Alaska wa-
ters!.

c. An Department of Fish and Game observer has
been provided room and board at no cost to the
state on the vessel during the processing
operations.



3. Processing operations shall terminate as follows:

a. on or before Nay 31, 1983, or whenever 3,000
metri c tons of Pacific cod have been delivered and
processed;

b. upon a determination by the governor of any
failure to comply with applicable U.S. and state
laws, permit requirements, including this permit,
nr the governor's determination of a material mis-
representation in the ~essel's forei gn processing
application;

c. prior to termination of operations and
departure from the state, all reports and
information required by the Alaska Department of
Fish and Game regarding processing operations
shall be completed and filed with the Alaska
Department of Fish and Game observer on board and
all other required reports shall be completed and
delivered to the observer.

4. Miscel,laneous:

a. Applicant shall meet state officials and local
processors in Kodiak to describe salt cod process-
ing and marketing in Portugal and to tour local
processing facilities.

b. Applicant shall host state officials and local
processors on board the S. GABRIEL during actual
processing operations and explain in full detail
salt cod processing for the Portuguese market.

day ofDATED this 198 , at

by:

I acknowledge and understand, the necessity of comply-
ing with these permit conditions and I certify that the vessel
can and will comply with the conditions and specifications of
this permit and with all applicable U.S. and state laws and
regulations.



t Jarne:

day of

198 , at

tJotary Public, State of Alaska

Ify co~is sion expires:

SUBSCRIBED and SWORN to before ne this



David C. Hoover, Counsel
Mass. Division of Ilarine

Fisheries
INTERNAL WATERS JOINT VENTURES:

STATE PROCEDURES AND REQUIREMENTS

I. The NagnuSOn Act

A. Section 306 c! authorizes foreign vessels to enter the

internal waters of a state and purchase in an "over the

side sale" fish harvested by domestic fishing vessels

for purposes of processing, preparation, supply, storage,

refrigeration or transportation.

B. Section 306 c! requires as a condition precedent that:

I. the foreign nation under which the foreign vessel is

flagged will, at the time of the joint venture, be a

party to a governing international fishery agreement

with the United States  section 201 b!!, and

2. the foreign vessel is granted permission by the Gov-

ernor of the state to engage in the joint venture

within the state's internal waters.

C. Section 306 c!�! sets forth the standards by which the

Governor may not grant permission. No standards are pro-

vided by which the Governor is required to grant such

permission. The Governor may not grant permission if;

1. domestic processors within the state have adequate

capacity to process all of the fish from the fishery

concerned that is landed in the state, and

2. domestic processors within the state will utilize

this capacity to process such fish.

D. Note that internal waters joint ventures are not subject

to any relevant management measures of a fishery manage-

ment plan that may exist  e.g. quotas!, and appear to



operate outside the scope of any applicable federal fishery

management measures

II. State Procedures

A. Generally, the applicant is required to notify the state

marine fishery agency by letter requesting to conduct a

joint ven.ture within the internal waters of the state.

The letter of notification should include the following

informationr

1. the name, identifying number and ownership of the

foreign vessel;

2. the fishery which will be the subject of the joint

venture;

3. the processing activity contemplated  e.g. salting,

freezing, filleting!r

4. the quantity of fish requested;

5. identification of the domestic fishing vessels that

will do the harvestingr

6. the intended location of the joint venture operation;

7. the expected duration of the joint venture operation;

and

8. a copy of the governing international fishery agreement

or evidence to show that one will be in place at the

time of the joint venture

B. The state will investigate the domestic processing capacity

and the intent to process the species of fish which is the

subject of the joint venture through:

1 . public hear ingsr



2. questionnaires;

3 correspondence by letter and telephone communication;

4. analysis of federal and state statistics on the land-

ings from the fishery concerned in the state; and

5, any reliable information submitted by the joint venture

applicant  appendix A!.

C. Data submitted by a processor will in most states be held

strictly confidential  appendix B!. However, most states

have general provisions imposing penalties for the falsi-

fication of applications or the submission of false data

 appendix C!.

III State Requirements

A. In addition ta the Governor's permission, most states

require the following permits

1. commercial permit for the possessio~ of fish for sale;

2 dealer permit for the handling, processing or trans-

porting of fish for sale; and

a. this permit generally involves a sanitary inspec-

tion of the foreign vessel for health purposes

 appendix D!.

B. Some states  Massachusetts! may require the foreign

vessel owner to file a certificate of doing business

with the appropriate official  State Secretary! if cer-

tain factors exist  appendix E!.

C. Some states may require a discharge permit for large

processing vessels operating within the boundaries of the

state and the applicant is advised to check with the

water pollution controT. agency of the state.

D. Generally, if within the harbor of a state, the foreign



vessel must comply with applicable requirements or orders

of the local harbor master  appendix F!

E. Most states require larger vessels to take on a pilot

when navigating within local harbors and the applicant

is advised to research the local pilotage requirements.

In Massachusetts, fishing vessels are exempt but larger

foreign vessels may be required to take on a pilot if

requested to do so  appendix G!.

F. Some states provide for fire and safety requirements on

vessels when in local harbors and the applicant is advised

to check with the Fire Department having jurisdiction

over the harbor. In Massachusetts, broad regulations

are applicable for vessels within local harbors and govern

fire extinguishers and flammable substances  appendix H!.

IV. Governor's Permission

A. Normally, the Governor's permission will be evidenced by

a permit or letter of authorization issued by the Governor's

Office, or if this authority is delegated, by the marine

fishery agency of the state.

B. Such permit or letter of authorization will generally

include the following provisions:

l. expiration of the permit or authorization after a

specified time, or after the the authorized catch is

reached, or for violations of federal law, state law

or the permit conditions;

2. require the taking on of a state observer;

3. require radio communication at a specified time and on a

specified basis with the state marine enforcement agency; and

4. require relevant statistical reporting
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Appendix B

"Pub5c records". Twenty-sixth, Public records" shall mean all
books, papers, maps, photographs, recorded tapes, financial state-
ments, statistical tabulations, or other documentary materials or
data, regardless of physical form or characteristics, made or received
by any officer or employee of any agency, executive office, depart-
ment, board, commission, bureau, division or authority of the com-
monwealth, or of any political subdivision thereof, or of any authori-
ty established by the general court to serve a public purpose, unless
such materials or data faH within the foHowing exemptions in that
they are:

{g! trade secrets or commercial or financial information volun-
tarily provided to an agency for use in developing governmental poli-
cy and upon a promise of confidentiahty; but this subparagraph shall
not apply to information submitted as required by law or as a condi-
tion of receiving a governmental contract or other benefit;



Appendix C

, 5 1A. St iements containing deHamtiou reh,live to penalties of
perjury', verification; false statements

No written statement required by law shall be required to be
verified by oath or affirmation before a magistrate if it contains or
is verified by a written declaration that it is made under the penalties
of perjury Whoever signs and issues such a written statement con-
taining or verified by such a written declaration shall be guilty of
perjury and subject to the penalties thereof if such statement is wil-
fully false in a material matter.
Amended by St.1947, c. 106.

613



Appendix D

RE UEST FOR PUBL1C HF.'lUL'TH QJSPECTION CERTIFICATION

Retail Dealer

ahelesale Dealer

Truck Operation

Business Address

Street

StateCity town
Signature of Applicant

Residential Address

Street

City Town

Return Application to:
zip

TYPE OF OPERATION:  check appropriate blocks!

Bay Scallop Shucking

Interstate Shellfish Trade

PRODUCT:  check products you will sell!

Finfish

Scallops

Live Shellfish

Shucked Shellfish

ACTIVITIES:  check activities you vill engage in!

Bay Scallop Shucking

Shucking General

Removing Lobster Neat

Repacking Lobster Meat

Business Name

Department of Public Health
Division of Food 4 Drug
Seafood Section,
305 South Street

Jamaica Plain, lQ. 02l30

Lobster Crab Meat

Live Lobster

Live Bait

Frozen Bait

Packing Shellfish

Repacking Shellfish

Reship Shellfish

Wet Storage-Shellfish

Tel. No.



>98~ vASSACH' 'SETTS SEAFGGD DEALERS "UEST I GNNA I RE

'I~PORTA,<T: I'<0 Di:ALAR LICE,ISE FOR 1985 SHALL BE ISSUED U>LESS ACCOlIPA'~IED
BY A COYIPLETED DiALER QIJESTIOilI'lAIRE FQPN.

PLEASE TYPE OR PRIHT Ik I,lK

-mpany or Dealersnip Name

Business Address
 zip code! city town!

License Number

If you do business under other company names at the above address, please list these

License Numbernames

Name of person to contact regarding statistical information

Do you buy any of your seafood products directly from fishermen? Yes No

2. Do you provide any of your seafood products by fishing yourself  acting as your own

supplier!? Yes No

If you have answered yes to questions one or two, please indicate below those species
thar you p rchaSe or catch;

Striped bass Eels

El I uet I sh Lobster

Se basS

 I I addi tiona! room is needed use reverse si de.!

3. ro you intend to sel I your sea products primari ly as bait or food?  please circle!

Oo you operate year-round �2 months!? Yes No

If no, p'lease indicate the approximate months that you operate

The iViSIOn =i "arine FiaherieS SfatiStiCS Pregram iS deSigned tO COIIeCt, aValuate,
and "i ssemi nate the Commerc ia I F i sheries Stat i st '. cs for <assachusetts. Fee I f ree to
use the space below for any commentS yau may have on our program or contact us at any
time 'uring the year.

 street!

Bus i ness Te I ephone Number

Stat i st i cs
Division of Marine Fisheries
Cat Cove Marine Laboratory

92 Fort Avenue
Sa I em, MA 0 I 970



105 CMR 533.000: RULES AND REGULATIONS RELATIVE TO FISH AND FISH
PRODUCTS

Section

Vessels53:-.010:

 A! Holds. The holds of all fishing boats and vessels used for the
taking or transportation of fish for food purposes, shall at all times be
maintained in a sanitary condition, Pen boards shaB be thoroughly
washed with chlorinated water containing at least twenty parts per
million, or a detergent having equivalent sanitizing capabilities, and
shaB be scrubbed ~ediately after coming out of the hold. Pen
boards which are cracked, sphntered or otherwise punctured, so as to
be unsanitary, shall not be used. Holds shall be thoroughly washed

. ',and scrubbed with chJorinated water or water containing a suitable
-'i detergent.

Vol. 3 � 3331/I/78

�33.001
533.010

�33,011
533.020

�33.021
533,030

�33.031
533.040
533.041

�33.042
5&d. 050

105 CMR: DEPARTMENT OF PUBLIC HEALTH

through 533.009: Reserved!
Vessels

through 533. 019: Reserved!
Fish Processing Establishments

through 533.029: Reserved!
Lobster and Crabmeat Picking Establishment

through 533,039: Reserved!
Harvesting and Handling Shell Stock
Shucking and Packing Shellfish

through 533.049: Reserved!
Scallops

Holds and pen boards of all vessels, excepting those engaged in
lobster dragging operations, shall be thoroughly cleaned, dried and
painted at least once a year or oftener, if necessary, with a lead-free
paint.

 8! Shelves. In aB,vessels transporting food fish, horizontal shelves
shall ~eemp eyed in each pan at intervals oi not more than four feet.
or less, if the struc~e of the fish does not permit this depth, Ocean
Perch excepted, Ocean,Perch shall be shelved at least once.

 C! Handlin and Stora e. All fish af the following species shaB be
eviscerate, as ey are caught, and before being packed: Haddock,
Cod, Pollock, Hake, Cusk and Catfish.

The gutting af fish at sea shaB be thorough and complete with the
removal of aB the matter from the body cavity,. ash shall be thorough-
lv wasl ed before being iced. Ice shall be'usedh so that a!I fish are
kept apart in the center of the pens. Ice must be in actual and con-
tinuous contact with the fish, It shall effectively separate aB fish
from bulkheads, sheathing, shelves, and pen boards, and must be
sufficient in quantity to last for the dui4tiotn of the storage period.

Gills must be removed on all fish mentioned above; from April 1 to
November 1.

Forks shall not be used for the transferring of fisII from one
receptacle to another or from the holds of vessels i' to unloading
receptacles.

 D! Toilets. Ships personnel must use the facilities provided abaatd
vesselsSor personal cieaniiness; signs regitiring empioyees to wash
their hands before returning to work after any absence shall be con-
spicuously posted in such facilities,
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533.020: Fish Pracessin Establishments

 A! Sanita Canditians. For the purpose af these regulations the
phrase 'sanitary con itian" or "sanitary conditions" shall mean cleanli-
ness and freedom from infectious and deleterious substances and influ-
ence conducive of insanitation.

 B! Establishments and Surraundin s. Establishments and surround-
ings s a e ept in a sanitary condition at all times when in use.

 C! Floors Construction and Draina e, Floors shall be constructed
of a suits e unper ous mater a in such a way, that they may be
easily and thoroughly cleaned and dtainage of aH water therefrom shall
be complete and rapid.

 D! Walls and Ceilin s. Walls and ceilings shall be smooth, washable,
kept c can an s e kept covered with a light colored paint or some
other suitable impervious material.

 E! Li htin and Ventilation. Lighting and ventilation shall be ade-
quate in parts a e ding in use. Windows shaH be kept clean
and in repair.

 F! Pest Control. EiitabHshments shaH be kept free of flies, screens
shaU Seamus as necessartr and when practical, and the entire premises
shall be free of rodents, insects and aH other vermin.

.j se

Insecticides and rodenticides shall be used only by trained employ-
ees or contractors and in such a manner, that they wiQ not contami-
nate the food or fdod handling equipment.

Only nontoxic cleansing agents shall be used.

 G! Toilets Location of and 0 eratian. Establishments shall be
provi e wi canvenien y ocate sanitary toilets and lavatories,
adequate supplies of saa~ and towels with running hot and cold water,
effectively separated fram any packing or fgleting roam. Such facili-
ties shall be. constructed according to State and local requiements and
shall be properly operat@ and maintained, so that they are inaccess-
able to lies and do not pollute the surface soil and do not contaminate
any water supply. Soap and paper towels shaH be provided; cassnon
towels are prohibited.

tr~ .

 I! E ui ment Sanita Condition of. AH equipthent, whatever kind
of descrip on, w e er wi in or wi out the estabHshment uled in the
transportation, processing, staring or packaging af fish shag be kept
in a sanitary condition at aU times.

 J! Construction and Sterilization., AH dippers, pans, pails, calan-
ders, a es, tin or a er utens s or receptacles used in the process-
ing, storing or packaging of fish shall be constructed of a noncorrod-
ible, smooth impervious material in such a manner as to eliminate
grooves, seams and cracks; aH utensils and other equipment shaH be
sterilized daily by one af the following methods:

�! Exposure ta steam for at least 15 ininutes at a temperature of
at least 1704F., or for at least 5 minutes at a temperature of at
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 H! Water Su Des and Crass Connections. Establishments shaH be
~ra e an a equate supp y o ot and coN.water under pres-
sure for washing and cleansing purposes. All water' and ice used for
washing, refrigerating, cleaning, cooking or othsrqprocessing purple
shall be from an appraved source, Brine u&d flan washing fish or
fillets shall be changed every twa hours whey tn use, so that it is at

't. all tiines clean and cannot contaminate the food products. No cross or
' '~back fiaw connections with unapproved water supplies or othir- possible

~sources of contamination shaH be permitted.
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continued533,020:

least 200 F., in a steam cabinet equipped with an indicating ther-
mometer located in the coldest zone.
�! Complete immersion in hat water af at least 170'F., for at least
2 minutes.
�! Exposure to air at a temperature af at least 180'F., for at
least 20 minutes, in a properly desiganted hot air cabinet equipped
with an indicating thermometer located in the coldest zone.
�! CampIete immersion for at least 2 minutes or exposure for at
least 2 minutes to a flow of solution containing at least 50 parts per
million of free chlorine. All product-contact surfaces must be
wetted by the bactericidal solution.

 L! E i ment Sanitation. Scales, Filleting tables, scale tables,
packing t es, enc es and all other equipment of similar nature
shall, where it is practicable, be made of non-corrodible material or
kept painted. Cutting boards shall be removeable and should be kept
in a reasonably smooth condition; badly sp1it board are prohibited.
Rubber base composition boards shauld be used when possible. Con-
veyors and all othe> equipment shall be of a design that permits easy

- ' and thorough cleaning,

 N! Containers Sanitation and Labelin af. Only new previously
unuse containers Vn tag t >ttlng covers, bearing the packer'S Or
distributor's name and..address shall be used to pack fillets. Barrels,

- 'i boxes or othel' containers used for packaging or shipping fish,
dressed or in the round, shall be new or reclaimed from a use that is
clean, nantaxic or noncorrodible. All such barrels, boxes or other
containers shall be maintained in a sanitary condition and shall be
inspected prior to their return to wholesalers. All labels ar marks not
applicable to the article heing packed shall be removed when reusable
containers are employed,

 N! Clothin and Hair Nets. Employees in filleting or packing rooms
shall wear ean outer garments. Smoking ar other use of tobacco is
prohibited, and all persons entering such roams shall wear a cap or
hair net confining the hair, so that no loose hair will fall.

�! Communicable Disease and Lesion. A person who has any commu-
nicable disease s a carr er ereo or wha has any open lesion on the
exposed portions of the body shall not he pertiitted on the premises.
An owner or manager who has reasan to suspect that any employee has
contracted a communicable disease shall imraedi<ely notify the proper
health officials. All employe s shall obtain a llhest X-ray annually.

 P! Gurr Handlin of. Barrels or any other receptacles for waste
or gurry s a e watertight, kept covered�and shall be- thoroughly
cleaned after each emptying. All gurry- shall be removed from the
premises at least one a day.

 Q! Transit and Stara e af Fish an Floors and Other Places. All fish
or fis ery pra ucts w e er lns> e ar outs> e o any es ishment or
in transit shall at all times be kept iced or otherwise properly cooled
and kept in containers or display cases which are sanitary and pro-
tected from the direct rays af tile sun and other elements conducive to
spoilage ar contamination by same sanitary covering. To prevent
spillage, trucks, boxes, containers, receptacles and mechanical can-
veyors shall not be overloaded.

 R!
enclas
tions.

Fish shall he processed only within the
ment maintained as provided in these regula-
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Lobster and Crabrneat Pickin EstabHshrnent

 A! Pickin Area. In lobster and crabmeat establishments, the room
used or e pic 'ng of lobster or crabmeat shaH be separated from
other rooms or space in the building by a suitable full partition ar
walls. Doors to such rooms must be equipped with self-closing de-
vices.

 B! E i ment. All equipment of whatever kind, nature or descrip-
tion, w e er within or without the establishment, used in the trans-
portation, processing, storing or packaging of crabs, lobster, crab-
meat or lobster meat shaH be kept in a sanitary condition at all times.

 C! Table To s. The surface of tables or benches used for picking
out lo ster or crabmeat shaH be of smooth noncorrodible material with
round corners to permit proper cleaning. Opening on tables and
benches for the disposition of shells shaH be constructed with a rim or
coHar of the same material as the top. Breaking blocks shall be re-
amveabie, smooth and free of cracks.

 D! Construction and Sterilization of E i ment. All dippers, pans,
pails, co ers, a es, ns or o er utensi or receptacles used in
the processing, storing or packaging of lobster or crabmeat shall be
constructed of a noncorrodible, smooth, impervious material, in such a
manner as to eliminate grooves�seams and cracks. All utensils and
other equipment shall =be sterilized daily by one of the foHowing me-
thods:

, �! Exposure to steam for at least 15 minutes at a temperature of
�, at least 170'F. or fe. at least 5 minutes at a temperature of at

-r least 200'F., fi a steam cabinet equipped with an indicating ther-
mometer located in the coldest zone.
�! Complete Immersion in hot water of at least 1704F., for at least
2 minutes.
�! Exposure to air at a temperature of at least 180'F., for at
least 20 minutes in 0 properly designated hot air cabinet equipped
with an indicating thermometer located in the coMest zone.
�! Complete immersion for at least 2 minutes or exposure for at
least 2 minutes to a flow of a solution containing at least 50 parts
per miIlion of free ~or}ne. All product-contact surfaces must be
wetted by the ~ctericidai solution.

 E! Knives Cleavers and Picks. Knives, cleavers, picks, forks and
other too s or p ements s be maintained in a sanitary condition.

+F! Dead Lobsters. Dead lobsters or parts thereof shall not be

:, tached claws or parts thereof shall not be cooked, < '
C

 G! Refri eration of Lobster and Crabs. Meat from lobsters, crabs
or parts crea not e ate y removed from the shells after cooking
shall not be sold, given away or used for food purposes unless such

%lobsters, crabs or parts thereof have been kept in sanita~ containersand refrigerated at less than 50'F. r
I

 H! Containers to Pickin Rooms. Containers used to take Tobsters,
crabs nto pic ng rooms e a not be placed on tables of, benches
therein. Uncovered containers of cooked lobsters, crabs orle meat
therefrom shaH not be stacked.

 I! Pickin of Lobsters and Crabs. Meat from lobsters or crabs
shaH e p c e into containers or onto surfaces which have been
properly sanitized with a chlorine solution of riot less than 50 p.p.m.
of free chlorine.
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533. 030: continued

�! Refri eration. Shucked lobster or crabmeat shall be cooled to a
temperature o 'F., or less within two hours after picking. Con-
tainers of such products shall he packed in cracked ice or otherwise
suitably refrigerated at a temperature of 45'F. or below until sold.

533.040: Harvestin and Handlin Shell Stock

 A! Boats and Trucks. All boats used in tonging, raking, dredging
or transpor ng s e ash shall be so constructed, operated and main-
tained as to prevent contamination or deterioration of the shellfish,
and shall he kept clean.

Decks and storage bins shall be so constructed and located as to
prevent bilge water or contaminated overboard water from coming in
contact with the shellfish. Removable false bottoms must be installed
in all small craft, including raw boats, skiffs, and power boats, when
they are heing used to transport shellstock.

Bilge pumps shaG be so located that bilge water will not come in
contact with the shellfish.

Containers used for the storage of shellfish shall be maintained in a
sanitary condition.

Boat decks and storage bins shall be cleaned with water only from a
clean area, nr from an approved source ashore.

-Decks and storage bins of boats used for transporting shellfish
from a contaminated area shall be cleaned, sanitized with a chlorine
solution of not less than 20 parts per million of free chlorine, before
they are used for the transport of shellfish from clean areas.

Trucks used for the transport of hulk shell stock shall be so can-
structed as to protect the shell fish from contamination, and shall he
kept dean.

SheO stock shall be washed reasonably
nd detritus, as soon after harvesting as is

 B! W
free o
feasible.
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Shell stock taken from a clean area may he washed only with water
from that area or its equivalent. A

Shell stock taken under authority of a master digger's permit may
he washed only with water from the area from'ghich, it was taken, or
its equivalent.

 I! All shell stock shall be protected- from the sun during warm
weather to the extent necessary to prevent spoilage. Prolonged
storage of shell stock shall he refrigerated-to 45'F,

 C! Dis osal of Bod Excretions. No body yxcretions shall he dis-
charge over oar rom a oat used in harvesting shellfish- while in an
area from which shellfish are being harvested.

Any boat which is away from shore toilet facilities more than three
hours shall have thereon a watertight container made of heavy gauge
metal, with a tightfitting cover, of sufficient capacity to provide for
the crew, hut in no case less than 2-gallon capacity. Mechanical
sewage disposal devices approved far this purpose by the Department
of Public Health may be used in lieu of soil containers. Soil cans,
where used, shall be so secured and located as to prevent contamina-
tion of the shellfish.
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continued

The contents of soil cans shaH be disposed af by discharge into an
approved sewage-disposal system, and soil cans shall be cleaned before
being returned ta the boat. Such cans shall not be cleaned by any
facilities used for cleaning food processing equipment.

Shuckin and Packin Shellfish533. 041:

 A! Wet Stars e. Na shell stack shaU be placed or maintained in wet
storage vn aut the approval af the Department. Such approval shall
include a sketch, drawn ta scale on the reverse side of the certificate
issued to the dealer, showing the approval of the location of the
storage area, floats or the water intake for the wet storage tanks, and
aU potential hazards to which the stored shellfish may be exposed; and.
a statement describing the measures taken to protect the sheHfish fram
the above potential hazards.

Such approval shall expire an December 31 next succeeding the date
af granting, unless sooner canceled by the Department.

 8! Plant Arran ement. Establisluaents shaU be so located, that they
will not e su lect ta flooding by high tides. If the floors of any
establishment became floaded, the processing of shellfish shall be

, 'discontinued until after the wa~s have receded and the building has
been thoroughly cleaned.

A shucked shellfish delivery window shall be installed in the parti-
tion or wall between the shucking raom and the packing room. The
delivery window shaH >e equipped with a corrosion-resistant shelf of
metal, concrete or tile, and shaH drain toward the shucking room.

The packing room'+aH be large enough to permit the sanitary
handhng of shellfish an'd' ithe thorough cleaning of equipment.

Rooms or lockers shaQ be provided which have adequate capacity
for storing clothing, aprons, gloves and other personal articles of the
employees.

 C! D Stare e of SheU Stock. The storage ar'ea floor shall be
canstructe o mate unpervious to water, +eh fram cracks and
uneven surfaces that interfere with proper cleanllrg or' draining, and
graded to assure complete and rapid drainage of 'water away from the
shellfish.

Walls of storage rooms shall be smooth and constructed' ok material
which wiU nat deteriorate under repeated washing.

If storage areas are liable to receive floor drainage water fram
other sections of the plant, the sheH stock shaH be stored on racks
nat less than four inches in height.

Storage areas shall not serve .as an entry way ga other sections of
the plant.

SheU stack in dry storage shaH be protected from contamination.
Rooms, benches or hoppers shall be provided for the storage of shell
stock. Floor. waste from shell stack storage areas shaH be discharged
preferably through a separate drainage system, and if discharged into
a general drainage system carrying sanitary wastes, an air gap shall
be provided.
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Shucking ynd packing operations shaU be conducted in separate
rooms, separated from each other and from other roams or spaces in

� the buQding by fuitable full partitions or walls. Doors to such shuck-
ing ar packing roams shall be equipped with self-closing devices, and
shall be tight-fitting.
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533. 041: continued

Conveyance and devices used in the transport of sheD stock shall
be so constructed that they may be easily cleaned, and shall be kept
clean.

�! Floors. The floors of aB rooms in which shellfish are processed,
or in wj~c utensils used in such processing are washed, shaB be
constructed of concrete or other material impervious to water, shall be
graded to drain quickly, shall be free from cracks and uneven sur-
faces that interfere with proper cleaning or drainage, and shall be
maintained in good repair. The junctions between floors and walls
shaB be so constructed and maintained, as to be impervious to water.

 E! Walls and Cailin s. The interior surfaces of all rooms which
sh are processe, or in which utensDs used in such processing
are washed, shaQ be smooth washab1e, light colored and maintained,
clean, and in good repair.

 F! Fl Contol Measure, AB outer openings to rooms where shellfish
are processe, or w ere utensils are cleaned, to toilets, wash rooms,
storage rooms and locker rooms shaB be effectively screened when flies
are pz'esent, unlesa other effective means are provided for preventing
the entrance of files. AB doors to such openings shall open outward
and shaB be equipped with seif-closing devices.

Internal fly control measures which have been approved by the
- Department. of Pubbc Health shall be used to kill or capture flies which

-.z.- may enter the plant despite the screening.

 G! L~ih~tin . Ample light shaB be provided in all rooms, where
shelifr'sir are processed and where utensils are cleaned, and in storage
rooms, including cold storage rooms and shall not be of less than the
intensity indicated below:

Table l.

Foot Candles of Illumination

Working surface in pacldng rooms 25

Other processing and utensil washing areas 15

Storage areas  measured 30 inches above the floor! 5

Windows shaB be kept in clean and in good repair.

 H! Heatin and Ventilation. A comfortable' wQking,temperature shaB
be mantle rn rooms, where shellfish are being processed.

No heating fuels shall be stored in any room where shellfish are
processed or stored. No heating 'device or the piping connected
thereto shaB be cleaned or have the residue of fuels removed ther'e-
from while sheBfish are being processed in th~establishment.

Rooms where sheBfish are processed shaB be so ventilated, as to
provide for the elimination of odors and excessive condensation.

 I! Water Su 1 . Establishments shall be provided with a water
supp y approve by the Depa?.tment of Public Health. Such water
supply shall be under pressure, and shaB be sufficient for' aB needs
of the establishment. 0

AB shell stock storage rooms, shucking and packing rooms and
utensil washrooms shaB be provided with water outlets.
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continued533.041:

Establishments shall be provided with an automatically regulated hot
water system which has sufficient capacity to furnish water with a
temperature of at least 130'F. during operations.

Hot and cold water outlets shall be provided at each sink compart-
ment.

Jn shucking, packing and utensil washing rooms, all hose connec-
tions shall be below the level of any bench, table or sink.

 l! Plumbin and Related Facilities, Establishments shall be provided
with sanrtary to ets, e ectrve y separated from any room where shell-
fish are processed or stored. Such toilets shaH be constructed accord--
ing to State and local requirements, and shall be kept clean and in
good repair.

Toilets shall be equipped with tight-fitting, self closing doors, en
adequate supply of toilet paper, and signs, conspicuously posted,
directing employees to wash their hands after each work interruption.

Lavatories shall be provided with hot and cold water under pres-
sure fry a hot-and-cold mixing or combination valve, adequate sup-
plies of soap, individual towela. or other sanitary drying device, and
signs, conspicuously posted directing employees to wash their hands
after each work irtterruption.

The following, are prohibited:
�! Cross-connections between the approved pressure water supply
and water from a nonapproved source,
�! Fixtures or connections through which the approved pressure
water supply might be contaminated by back siphonage;
�! Drainpipes or wastepipes located over areas where shellfish are
processed or stored, or over areas in which containers or utensils
are washed or stored.

t
 K! Sewa e Dis osal. Sewage shall, be disposed of into public sewers
wherever possr e. '4@ere private sewage disposal systems must be
utilized, they shall be constructed according to State and local require-
ments.

 L! Rodent Control. Establishments shall be so constructed as to

Rodenticides which are hightly toxic to humans shaQ not be stored
in estab1ishments, and shall not be used ~ept ~der the supervision
of a licensed pest control operator or other q'ualif%d spacialist.

 M! Shuckin Benches Tables and Stools. The tops af shucking
benches an ta es s a e ma e o smooth, .rroncorrosive, -nonabsor-
bent material, free from cracks, and so constructed that dtainage is
complete and rapid and is directed away from any shellfish stored
thereon. The corners of such benches or tabiiis shall be rounded to
permit thorough cleaning, Openings for drainage or for Qe disposi-
tion of shells shall be constructed with a rim or collar M the same
material as the top, and such rim or collar shall extend not. less than
four inches below the top surface of the bench or table.

I
if the top of any bench or table is constructed of metal or fiber-

glass, such material shall completely overlap, the edges, and aH seams
and fastening holes shall be filled and smooth.

Shucking or breaking blocks shaU be of one-piece construction,
free from cracks, and easily removable. The use of blocks made from
toxic material is prohibited.

Vol. 3 - 3401/1/78



105 CMR: DEPARTMENT OF PUBLIC HEALTH

533. 041: continued

Stools shaH be of painted, finished material, with no attached
padding, and so constructed as to be easily cleaned.

 N! Construction of E ui ment and Utensils, The parts of equipment
and utens s w ic may come in contact wit shellfish being processed
shall be constructed of corrosion-resistant, nonabsorbent, nontoxic
smooth material which will not readily crack or disintegrate. AD seams
shaD be welded or soldered flush and shall have a smooth surface.

Knives used in the shucking of shellfish shall be constructed in one
piece, of corrosion-resistant me&, and shall not have any previous or
absorbent material attached thereto.

Storage containers of shucked shellfish shall be so located, that
their top rim is at least two feet above the floor.

Blower drains shaH not be directly connected with a sewer.

Air pump intakes shall be located in a protected place.

. AD parts' of equipment and utensils shaH be so constructed, that
they can be kept in a clean, sanitary condition, and they shall be so
kept.

�! General Chanljness. Establisiunents shall be kept clean and free
of litter an ru s . Material and equipment not in routine use shaD
not be store+ in robms where sheDfish are processed, shell stock
storage rooms or container storage rooms.

The sheD stock storage, shucking, and packing rooms shall not be
used for other operations while shellfish are being processed. No
animals, rodents or -fowl shaD be permitted in the establishment,

Only persons engaged in processing the shellfish, authorized in-
spectors, or other persons specifically authorized by the manager shall
be allowed in the she stock storage or processing rooms, whDe opera-
tions are being conducted. Shuckers shall not go into or through the
packing room for any purpose.

 P! Cleanin of Buildin s and E ui ment. Rooms where shellfish are
processe s e cane n two hours after operations have
ceased.

1
Windows, skylights and refrigerators sha11 b,kept clean.

C
AD utensils, equipment and work surfaces,"inciuding the external

and internal blower air lines below the tank's liquid level, shall be
cleaned by scrubbing with water and detergent and rinsed with potable
water within two hours after operations have ceased,

Cleaned benches, tables and blocks shall Pe flushed or sprayed at
least once a week with a solution co.staining not less than one hundred
parts per miDion of avaiiabh chlorine, or other disinfeo6ng agents in
effective concentrations as approved by the Departmeht of Public
Health.

Wash tanks, blowers and containers for shucked shellfish shall be
flushed or spray rinsed with tap water after each emptying.

Adequate cleaning faci1ities, including sinks, detergents and
brushes shaH be available within the estabHshment.

Wash sinks shall be made of impervious, nontoxic material, and shag
be large enough to permit the complete immersion of the largest utensjj
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533. 041: continued

to be washed therein. Additional sink compartments or spray rinses
for clean water rinsing prior to bactericidal treatment �05 CMR
533.041 Q!! shall be provided as follows:

Table 2.

NUMBER OF COMPARTS REQUIRED IN SINK

Method of Rinse

Immersion ~Sr a

Method of Bactericidal Treatment

Steam cabinet
Hot water �70~F.!
Bactericidal solution

 Q! Bactericidal Treatment of E ui ment and Utensils, All equipment
and utens w come ento contact vn s uc e shellfish shall be
cleaned, rinsed with potable water, and subjected to an effective
bactericidal process at the end of each day's operations. Such bacter-
icidal treatment shall be by one of the following methods:

�! Exposure for at least 15 minutes at a temperature of at least
- 170 F., or for at least 5 minutes at a temperature of at least 200 F.

in a steam cabinet equipped with an indicating thermometer located
in the coldest zone,

If steam is used in the bactericidal treatment of blowers, a
isuitable cover and indicating thermometer shall be provided. A

'<vent or valve shall be installed at the bottom of any large steam
cabinet, to permit the discharge of cold air when steam is admitted.
�! Immersion in hot water of at least 170'F. for at least 2 min-
utes. In the bactericidal treatment of blowers by this method, the
2-minute contact period will be measured after the indicating ther-
mometer has recorded. a temperature of at least 1704F.
�! Immersion for at least 2 minutes in, or exposure for at least 2
mintues to, a flow of a solution containing not less than 50 parts
per million of free e&lorine. All surfaces in contact with shucked
shellfish must be pe ted with the bactericidal solution, and all
piping so treated musfbe filled. Bactericidal sprays containing not
less than 100 parts per million of free chlorine shall be used for
large equipment, both prior to and following each day's operation.

 R! Stora e of E ment. Equipment and utensils which have been
cleane an ven aeter cidal treatment shall b~ stored in a special
cabinet or in the packing room on clean shelves, fables or racks, at
least 2 feet above the floor.

r, T
 S! Refri eration of Shell Stock. Shell stock sha I be stored at a
temperature etween F. an 50'F. When 'being transferred, shell

~, stock shall not be allowed to remain unrefrigerated for prolonged
g>eriods.

�! All shucked shellfish fresh or frozen shall be deemed satisfac-
tory, if it meets the following bacteriological standards,-

 a! E. Coli m.p.n. not greater than 230/100 mls. of-sample.
 b! Standard plate count not in excess of 500,000 per~.

 T! Shuckin of Shellfish. No water fram a contaminated area or that
is not rom a source approved by. the Department of Public Health shall
be used to wash shel! stock.

Only live shellfish, reasonably free of mud shall be shucked.

No containers, other than those into which shellfish is being
shucked, shall be placed on any shucking bench or table.
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The use of buckets for rinsing the individual shucker's hands and
knife is prohibited.

Shucked shellfish shall not be allowed to remain on the shucking
bench, unless the internal temperature of such sheDfish is 50'F., or
less.

 V! Shell Dis osal. Shells and other gurry shaD be removed from the
estab s ent w en containers have been filled, and as soon as opera-
tions have ceased.

 V! Sin le-Service Containers. Single-service shall be kept dry and
clean in e orig na cartons until used. Containers which have be-
come contaminated shall be cleaned and given bactericidal treatment
before being used, or shaD be discarded.

Container storage rooms shall be kept dean, and shaD not be used
for the storage of other materials.

Containers in packing rooms shall be protected from contamination,
and shall be kept- on racks or tables at least 2 feet above the floor.

 W! Packin of Shucked She@fish. Shucked shellfish shall be packed
and s ppe n c ean, sing e-service containers made of impervious
materials, and so sealed that tampering can be detected.

I

Each indivhlual container ar package of fresh or frozen shucked
shellfish sold at wholesale or for shipment outside the State shall have
permanently recorded on the container, package or label, so as to be
easily visible, the packer's, repacker's or distributor's name and
address, and the packer's or repacker's certificate number, preceded
by the abbreviated name of the State. Containers holding one gallon
or more shall have the identification on the side wall.

The use of any containers bearing certification numbers of any
plant other than thytjn which they' are used is prohibited.

j
The date bf packing shaD be placed on each package of frozen

sheLQsh.

 X! Refri eration of Shucked Shellfish. Shucked shellfish shall be
coole to an tern temperature o F., orQess within 2 hours after
being packed, and shaD be. stored and shipped' under similar tempera-
ture conditions.

c
SheDfish which wiD not be packed within 1 3>ur after delivery to

the packing room shall be cooled to an internal temperature of 50 F,,
or less within 2 hours.

Packaged shellfish to be frozen shall be properly stacked to insure
rapid freezing, and shall be frozen at an alljbient air temperature of
O' F., or less, with packages frozen solid within 10 hours after the
start of such freezing.

Frozen sheDfish shall be handled in such a manner as to remain
frozen solid, and shall be held at a temperature of 0 F., or less.

The containers of shucked shellfish shaD be covered as soon as
filled. C

No containers of shucked shellfish shall be placed or stored in any
refrigerator unless they are covered, and are protected froro dripping
or condensation within the refrigerator.
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533.041: continued

 Y! Ice. Ice shall be obtained from a source approved by the De-
partinent of Public Health, and shall be stored and handled in a clean
manner. Ice, other than that manufactured in the shellfished process-
ing plant, sha11 be washed before use.

�! Health of Personnel. A person who has a communicable disease
or is a carrier t ereo, or who has any open lesion on the exposed
portions of his body shall not be permitted in the establishment. An
owner or manager who has reason to suspect that any employee has
contracted a communicable disease shall immediately notify the proper
health officials .

All employees shall obtain a chest X-ray annually.

 AA! CJ nl'
with s p
interruption.

Employees shaH wash their hands
beginning work, and after each work

The use of tobacco or smoking is prohibited in rooms where shell-
fish is being processed.

Clean aprons or coats shalI be worn by all persons processing
-shellfish. All persons entering,.rooms where shellfish are being pro-
cessed shall wear a cap or hair net confining the har, so that no loose
hairs will fail.

', Finger cote, g!oyes, ~r shields, if worn by shuckers, shall be
skdtized at least bvice daily.

Sanitizied rubber gloves shall be worn during, or the hands shall
be washed and disinfected iinmediately before, any manual handling of
shucked shellfish.

 AB! Su ervision. The management shaH designate a reliable individ-
ual to e accountable for compliance with these rules and regulations
pertaining to plant and personnel cleanliness.

533.050: Scallo s I

 A! Holds of Vessels. The holds of all fishing boats and vessels

shaH at all times be maintained in a sanitary condition.

Pen boards and fish holds will be considered in a sanitary condi-
. tion, when they have been thoroughly scrub/ed gvhth a disinfectant,

then sanitized with a chlorinated water containi+ not less than 20
p.p.m. of free chlorine or its equivalent. pusting with a powdered
sanitizer or the use of a hand sprayer is permissible. Pen boards

'-' which are cracked, splintered or otherwise punctured, so as to be
~ unsanitary, shall not be used.

�! Holds and pen boards of all vessels, excepting those engaged
in lobster dr agging operations, shall be tiioroughly dried and
painted at least once each year with a lead-free paint Vessels
engaged in lobster dragging shall obtain a special permifqfrom the
Department of Public Health exempting them from this regulation.
All pen boards, if not of a non-corrodible nature, shall be painted
yearly and more often, if there is any noticeable peeling, cracking
or weathering, with a waterproof lead-free paint..

 8! Ice. Ice shall be used, so that all bags of scallops are kept
apart in the center of the pens. Ice must be in actual and continuous
contact with the container. It shall effectively separate aII scallop
bags from bulkheads, sheathing, shelves and pen boards, and must be
sufficient in quantity to last for the duration of the storage period.
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533.050: continued

 I! AB shell stock shall be protected fram the sun during warm
weather to the extent necessary to prevent spoilage. prolonged
storage af shell stock shaB be refrigerated to 45oF.

 C! Toilets. Toilets shaB be provided on vessels engaged in the sea
scallop~sary. Ship personnel must use the facilities provided aboard
these vessels for persanal cleanliness. Signs requiring personnel to
wash their hands before returning to work after any absence shall be
conspicuously posted in each of such facilities. Nothing in 105 CMR
533.050 C! shall be deemed to allow for the adulteration by absorbed
water.

 D! E ui ment Sanita Condition of. AH equipment of whatever
kind, nature or esc p an, w e er within or without the establish-
ment, fishing boat or vessel, used in the production, transportation,
pracessing, storing or packaging of sea scallops shall be kept in a
sanitary condition at all times.

�! Stainless steel wash boxes shaH be provided.
�! Pails made of stainless steel or other material approved by the
Director shall be provided.
�! Construction and sterilization af equipment -- AH knives,
dippers, pans, pails, colanders, ladles, tins or other utensils or
receptacles used in processing, storing or packaging of sea scallops
shall be construtted of a noncorrosive, smooth, impervious material
in such a manner as to elhnlnate grooves, seams and cracks.
�! Wash boxes, pails, knives and other tools or implements shaH
be maintainyi and stared in a sanitary condition.

 E! Containers. Only new and previously unused bags which have
been ~store m a sanitary manner and protected so ss to keep than
free from contamination shall be used for sea scallops. Barrels, boxes
or other containers used for packaging or shipping bags of sea scal-
lops shall be new or reclaimed from a use that is clean, nontoxic and
noncorrosive. The -inspectors empowered to enforce these regulations
shaH decide as to tlte satisfactary sanitary condition of any container.
All such barrels, boyes or other containers shall be maintained and
stored in a sanitaryd condition, free fram contamination and shall be
inspected prior to their reuse. All labels or marks not applicable to
the article being packed, shall be removed when reusable containers are
employed. Labeling of approved type containers shaH be by a method
approved by the Department. Each container shall bear the permit
number of the producer.

92
 F! Void or Unconstitutional Provisions. If any af the regulations
herein e ore ma e an prom gate s oulf be declared void or uncon-
stitutional for any reason, such declaration or+ruling shall not affect
the remaining provisions of these regulations.

.REGULATORY AUTHORITY

105 CMR 533.000: M. G. L. c. 94, s. 88C; c. 111, s. 3. �-
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POliQQGN CORPORATIONS

Schoog lnc.' v. Board af Aasesaaa af ~ateckrrelk curyraalial denied er}aal jrraSsctjnrl.uf th¹keeL
 }%'5! 331 N,E24. }jj}j}, 36}j MasL 344. -'- .v: I Id.

12 "g g A foreign corpora}a%I whose ~ «as the
brokerage of hides and wjLIcb solicited orrjrss jn
}L4asarchusetts and thc other New ~'states
for a group of sefjers ajj }coated outside af }L4assa-slltlstantcaj}y s LOLL}ar to that lcllPosed on doc nest a hcrsetts was nat ~ in jntlastle
and was not srrbject tO jarergn carfLCantrea asternforeign dMLrjtab}c cor}MratiorL was nol ground for trot wjlere there was no handling of }L}dca in

denying foreign charitable aslpola}ion the CLLcrnp- bj~osctts, M. A. Dclpb Brokerage Co, af
don from real estate taxes granted domestic chari- New ~ v. Soue Tax Corrlrnissicar <}964! 1%
ties, and denial af asernptjoa to foreigrL charitable KE2d 62}}, 347 MasL 6c}.

Ip
$ 2. Prohibited businesses - ' . ' .. '.. ' ., ' ... '»..;;,c

h!
A foreign corporation shaH not do business of any kind i}L the commonwealth the dcnng

of which by s domestic c}orporation is prohibited.,by the hlws of tba cxrrnmonwaalth.
Added by Sti973 }144, j T. " ' ' '

I !>!
' 1973 Ihraetrrasrt See'thc }tajjcixecj nate and - This sectjoa was drcived frura f 2 arrd f dm

the table preceding }i 1'af this drapter and the amended by SL19}}2 c 730 1 djj!af forsaas ~
note thereunder. ' ~ '" . ' Ier jj}}- ..";i ' I!!! i;, ! i, r, ...c .y

Focccgn Lnsurancc coalpamas, 4$IIHls W'baik-
ness permitted, see C }75,.$,132. ~~ ' !, '

5 3. Doing basiness within coarmoawealth; exeefrtjlraa
Every foreign corporation which does business irL the eomnonwtelth ot,, which.has a

usual place of business in the commonwealth, or which owns or leasearaal estate therein
without having such a usual place of business, or which is engaged.the@in, pernuurently or
temporarily, and with or without a usual place of business therein, in the constructarn,
erection, alter!ation or repair af a buiMing, bridge, sailgoad, rail«s3I nr, ntrlscgura of-any
kin, or in the construction» repair of roach, highways or- «aterways, or in any:oghar
activity''requiring the performance of labor, shaB be considereLj to be doing busimm in the
commonwealth for the purposes of this chapter unless its activities within the common-
wealth consist ot 'uo morc than one ar more of the following:  a! maintaining bank
accounts;  b! maintaining or appointing trustees, depositari}sl» ajlpmcim for the holding,
transfer, exchange or registratron of ita securities;  c! holding meetings of ita dirsretorn»
shareholders;  d! ' ting or appearing in any action or suit or any adarinistrativa»
arbitration p 'ng, or. in the settlement thereof or the settlement of claims or disputes;
or  e! perforrrIiog activities subject to regulations under chapter one hundred and si}tty-
seven or chapter one hundred and seventy-five, if the foreign corILoration has complied
with tbe provisions of the applicable chapter or chapters.
Added by St.ljr}8, c. 844, $ I.. ArrarrLdLILj by'St.1973, e. 13}9, f 1; St.1981, c. 4}}k

1973 Eaaelareoa See- the jtaliciasd! ante and jeasra rcaj enate or lsrrgibje pasaLaraj prejsrsty
the tab}e prccedrog $ 1 af the chapter errd the for "ascats of any krrtcj"
Sole llaaadar..:..: . '. ~ ': ~ - - ' " I%1 AesskaaL !!!!0!, c. !g ewM

was drsjvcdL in }rart, flam f 3 of Qrs 9, 19$jrdejeted "cw iarrgelja jrssaarak.prufaa-
farlrar ~ }81 as, arnerrded by. St }91L2,o. Iy fojlowrng, ~seal alla l ! -!!I! }raze!r'.

Goes Iefeeea'' ' .""'
. 1973 ILL«ecr~ - j}j.}973, LCL }2j}9, I I an Foreign' electric atjjitfcs-~ ~ efsarstj}LB'
~ mal}gcsrcy act, SPProved Dec. 12', 1973, aad by' ' ekctrk poller I'acjjkfsa jn
 l 2 assdc effective jaLL 1; 1974, sobstirrcsed "ar IW 5 IOL
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950 CNR: OFFICE OF THE SECRETARY OF THE COMMONWEALTH

Purpose
Definitions
Foreign Corporation Certificate
Amendments
Certificate af Condition
Extensions for Filing Certificate of Condition
Reservation of Name
Protest of Name; Hearing Pracedure
Certificate of Withdrawal
Penalties far FaHure to File; False Statements
Forms and Fees
Public Inspection of Records

The regulations in 950 CMR 107.00 implement the responsibilities of
the Secretary of the Camsmnwealth under Massachusetts General Laws.
Chapter 181, concerning foreign corporations.

For the purposes of 950 CNR 107.00 and the forms issued to Imple-
ment it, unless the context otherwise indicates: "foreign corporation"
means a corporation that has been established, organized or chartered
under laws other than those of the Cammonwealth.

Every foreign corporation within ten days after it commences doing
business in the Commonwealth shaH file with the Division, a Foreign
Corporation Certificate. The clerks of the Division in their examina-
tion of the Foreign Corporatian CertNcate have been directed to check
for the fallowing information:

 a! Exact' name af the foreign corporation;
.  b! Location of its principal office;
 c! Brief description of its activities within the Commonwealth;
 d! Location of its local af6ce, if any;
 e! Name and address of its resident agent, if any;
 f! Names and addresses of its presideht, treasurer, clerk or
secretary, and directors;
 g! Date of its fiscal year;
 h! Date af its organization;
 i! Jurisdiction under the laws af which it is organized;
Q! Statement of the fees imposed by the laws of the State wherein
it is incorporated upon Massachusetts corporations doing business in
that State.

The Foreign Carporatian Certificate shaH be signed under penalties
of perjury by the president. or vice-president and clerk or assistant
clerk, or secretary or an assistant secretary. In addition, through
the Foreign Corporation Certificate the foreign corporation shaH ap-
point the Secretary ta be its attorney upon wham the services af legal
process may be made in certain matters  See 950 CNR 112.00!.

Every foreign corporatian shall file with the Divisian en Amended
Foreign Corporatian Certificate within sixty days of the effective date
of any of the following changes in the Foreign Corporation Certificate:

 a! Change of name;
 b! Change of principal office;
 c! Change in description of corporate activities.



950 CMR: OFFICE OF THE SECRETARY OF THE COMMONWEALTH

continued107.04:

Ajj certificates of condition must be filed up-to-date before any
amendments will be accepted for filing with the Division. The Amend-
ed Foreign Corporation Certificate shall be signed under penalties of
perjury by the president or a vice-president and a clerk or an assist-
ant clerk, or a secretary or an assistant secretary of the foreign
corporation.

Certificate of Condition107.05:

Every foreign corporation doing business in the Comnmnwealth shall
annually file with the Division, within six months af the close of its
fiscal year, a certificate of condition. The clerks of the Division in
their examination of the certificate of condition have been directed to
check for the following Information;

 a! -,Exact name of the foreign corporation;
 b!:Location of its principal office;
 c! Location of its I~ office~ If any;
 d! Name and address of its resident agent, if any;
 e! ' Names and addresses af its president, treasurer, and clerk or
secretary and all the directors and date upon which the term of
office of each expires; ~
 f! Amount of capital stack authorized and Issued, Including the
number and par value, kf any, of its shares, and the amount paid
therean

'~p
The certificate of condition of a foreign corporation shall be signed

under p'enalties of perjury by a responsible officer of the corporation.

Photocopies of certificates af condition are acceptable for fang with
the Di'vision; however, photocopied signatures are NOT acceptable.
AII information on the certificate of candition may bc copied, and that
copy filed. but the signatures must be original.

The bivtsion shall accept for filing with certificate of candition only
the section or sections of the foreign corporation's Annual Report that
deal with the requirements of the certificate of condition. The foreign
CorZeratian should NOT send its entire Annual Report tO the Division
for filing with the certificate af conditian.

Extensions Far FQin Certificates of Cendition107.06:

Extensions for the fiUng af certificates of condition of foreign
corporations may be granted by thepivtsion upon receipt of a written
request and only for goad and adequate cause. Extensions may only
be granted far a mldmum of sixty days.

107.07:

A name may be checked relative to its availability for use by tele-
phone but a name may NOT be reserved by a telephone request, and
any such attempted reservation shall be considered INVALID by the
Division. The reservation oi a name becames effective only upon the
receipt by the Division of a written request and the payment of the
pr'aper fee.

Vai. 20 - 1927/1/79

Reservation af Name

The name af a foreign corporation, available far corporate use
under the laws of the Camnonwealth, may be reserved for a period of

. thirty days by the filing of a written application or request to reserve
a specific name signed by the applicant. The fee shall be two doUars
�2.00! for such a reservation. The reservation may be extended by
the Division. for an additional thirty days upon the written request of
the appUcant and the payment of an additional two doihr �2.00! fee.
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Protest of Name Hearin Procedure107.08:

In the event of a controversy arising over the use of a particular
name by a foreign corporation, all thc parties involved have a right to
a hearing before the Division pursuant to Chapter 181 ~ Section 5.

The protest must be in writing and must be filed with thc Division
within thirty days after the date when an initial certificate, or an
~ mended certificate effecting change of name, of the foreign corpora-
tion hae been filed with the Division. The regulations governing the
hearing procedures followed by the Division are estabUshed by 950
CMR 101.00  " Rules for Adjudicatory Proceedings Conducted by the
Corjporations Division" which were adopted July 22, 1975!. These
Rules are available fran the Division upon request and payment of a
sixty cents �04! fec.

Certificate of Withdrawal107.09:

107.10i Penalties For Failure To FBe. False Statements

Every foreign corporation which fails to file a Foreign Corporation
Certificate as required by Chapter 181, Section 4, and 950 CMR 107.03,
or an Amended Foreign Corporation Certificate as required by Chapter
181, Section 4, and 950 CMR 107.04, shaB be fined not mare than five
hundred dollars  $500.00! for each such faUurc and for each year that
such failure shall continue.

Every foreign corporation which fails to file an annual rcport of
condition as required by Chapter 181, Section 4, and 950 GMR 107.05,
end then faQs to file after proper notice is served in accordance with
Chapter 182, Section 9, shaB be fined not mare than ten dollars
�10.00! for each day for fifteen days after thc expiration of the
thirty-day grace period granted by Chapter 182, Section 9, and not
more than two hundred dollars  $200.00! for each day thereafter
during which such default continues, or any lesser sum that thc court
may deem just and equitable.

Thc Supreme Judicial Court in Suffolk County may issue an injunc-
tion restraining further prosecution of the business of the foreign
corporation, and further exercise of any corporate rights, privQeges
or franchises in the Dxmnonwealth, until such penalties, as described
above, with interest and cost have been paid and until the foreign
corporation hae filed the required certificates or reports.
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A foreign corporation no longer doing business ln the Camsmnwealth
may withdraw fran the Commonwealth by filing with the Division a
Certificate of Withdrawal. The clerks of the Division in their examina-
tion of the Cex+Ificate of Withdrawal have been directed to check for
the following information:

 a! Exact name of the foreign corporation;
 b! Location of its principal office;
 c! Names and addresses of its president, treasurer, clerk ar
secretary and directors;
 d! Date of its fiscal year;
 e! 'Statement that thc foreign corporation is not doing business in
the Cceemnwealth.

The Certificate of Withdrawal shall be signed under penalties oi
. perjury by the president or a vice-president, and the clerk or an
assistant clerk or thc secretary or an assistant secretary or, if the
foreign corporation is in the hands of a receiver or trustee, by such
receiver or trustee. The Certificate of Withdrawal ehaU be acaxapan-
ied by a certificate from the Commissioner of Corporations and Taxa-
tlon that aII taxes due and 'payable to the Canmonwealth have been
paid. In addition, all certificates of condition must be filed up-to-date
with the Division before the Certificate of Withdrawal may be accepted
by the Division.
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107. 10: continued

107.11: Forms and Fees

All fees for filing the particular forms to which they pertain shaH
be paid, prior to filing, by cash, check, draft, or money order made
payable to the "Commonwealth of Massachusetts" in accordance with the
foMawing:

Table 1

 a! Foreign Corporation
Certificate  See Chapter 181,
Section 8!
 b! Amended Foreign Corpora-
tion Certificate
 c! Certificate of Withdrawal
 d! Reservation of Name

$35.00

No Fee
5 2.00

The Division also issues certain certificates relative to foreign
corporations in accardance with the following:

. Table 2

 a! One �! Item Certificates
ex: Certificate of Legal Existence
 short farm!
 b! Two �! to Ten �0! Item
Certificates
 c! Certificate of Good Standing
 d! Certificate of Withdrawal
 e! Over Ten �0! Item
Certificates
 f! Certificate of Merger

For purposes of this fee schedule, "Item" is
unit of information listed on a certificate, for
name or a date of amendment.

2.00

5.00

5 5.00
5 5.00
5 10.00

5 10.00

defined as any single
example, a change of

107.12: Public Ins ection of Records

The records of the Division pertaining to foreign corporations shaH
be available far public inspection during regular buainess hours.

REGULATORY AUTHORITY

950 CMR 107,00: N.G.L. c. 181.
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Whoever knowingly makes, executes, files or publishes any report
or statement required by law of the Commonwealth or of another state
or country to be made, executed, filed, or published by a foreign
corporation, which report or statement is false in any material repre-
sentation shall be punished by a fine of nat more than five thousand
dollars �5,000.00! or by imprisonment for not more than three �!
years. or both, pursuant to Chapter 181, Sections 13 and 14.
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Hlotorioal Noio

Rt.1881 c. 8 5 I.
r.s.lSC? * 69 $25.

St.1900 C. ZnLSLISR2 c. BIO 5 1.
R.L,1802 c!. Bs $ 19.

19. Harbor masters; assistant harbor masters; appointmeat;
corn ye>cation

The mayor of a city, except Boston, or the selectmen of a town
wheIe a harbor is situated, unless otherwise speciaUy provided, may,
and for all harbors that have been improved by the expenditure of
money by the commonwealth shall, appoint a harbor master and as-
sistant harbor masters and fix their compensation, to bo paid by their
respective cities or towns. The harbor master shall continue in office
until the appointment of his successor, and the assistants, until the
appointment of their successors or until their appointments have
been revoked.
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Cress Retereeeee

Tndemnlf!cation for damages arising vrithln stops of employment, eee c, 41, f 1009',
~na!ties for violation ot section, eee section 28 of this chapter.

4am Review Cemnteetartes

Powers oi' harbor masters, Richard
Huber, 6 hnnual Survey of Mass.

~w, Boston CoUege, p. 126 �M9!.

Notes ef Decisions

20. Powers and duties of assistants
Such assistants shall be subject to the direction and control of

the harbor master of their town, and shall have all the powers given
to, and be subject to aU the duties required of, harbor masttrs by law.

Hlstorlcat Note
SL1882 c. 216 I -" R.I 1002 c. 66 j 20.

Cross References

Penalties for violation of section, see section 28 of this chapter.

2 l. Powers of harbor masters
The master of a vessel within a harbor for which a harbor mas-

ter is appointed shall anchor his vessel according to the regulations
of the harbor master, and shall move to such place as he directs. The
master of a towboat having a vessel in tow and a pilot having a vessel
in charge shall allow such vessel to anchor only in such place as the
regulations of the harbor master provide for anchorage.

Historical Note

R.L,1902 c. 66 5 21.C.r. c. mV I 2.
SL1881 c. 8 l 2,

r, 8.188" c. tg! t 26,
SL1884 c. 173.

Cress Refere~

Peaalttee for violation of section, eee section 28 of this chapter.

le general

The Legislature used the term "ves-
sel", in sections 19 to 28, of this chapter,
in fts ordinary sense of a ship, boat,
or barge, and gave harbor masters no
power to control structure. even lf they
consist ln part of floats, and harbor mas-

ter was without power to remove "ma-
rina", consisting ot an arrangement of
floats in tbe form of an -L" or a ~,
moored in tbe mater and eo arranged
that boats could be tied up thereto
Town of Scltuate v. Maamen �959! 159.
KJCM $44, 339 Mesa 48K
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Notes ot Decisions

exclusively, merely provides that a vameI
muse anchor so that at sil times Ic wIII
Iie wholly wlthln tbe area de5aed for
vessels of Ite class, and when so con-
eCrued Is reasonable snd valid. Com. v.
Perkins �916! 111 NN. 682, 223 hfass.
84

22. Permit to ttttload lttmber in stream or channel
The master of a vessel, before unloading lumber in the stream

or channel of a harbor having a harbor master, shall obtain from him
a permit, designating where such lumber may be rafted.

Historical Hate

P.8.1882 c. 60 4 W. R.L1902 c, 66 5 22.St.1881 c. 8 $ 3.

Cruse Reteresees

Penalties for violation of section, see section 28 of this chapter.

Library References

Vsvlgsble Waters ~I7 C,Z.8, Navigable Waters I 20.

5 23. Order to vessel to brace topsail yards, etc.
A vessel lying in a harbor or at a wharf or pier in a harbor shall,

if so directed by the harbor master, cockbiil the lower yards, brace
the topsail yards fore and aft and rig in the jib-boom.

Historical lenin

P.8.1$Q c. 69 5 28. R.LI902 c, 66 $23,St.1881 c. 8 $4.

Cress References

Penalties for violation of section, aee section 28 oi this chapter.

hietea at Daeiaiees

Ie 6aearai 2
Prior law I

80]tr n.G.LA.� sl

l. Ie 9aneral
regulation adopted by the barbar

roaster of tbe harbor of Boston, declar-
ing that sII vessels anchoring In tbe up-
per harbor shall anchor within s de-
fined ares off Bird Is!snd fIats, and that
the upper corner of the area known as
ass A. shall be reserved for steamers

I. Prior Isw
Act 1847, c, ~>, ! ~, requiring vessels

in Boston harbor to rig Io cheir jlb-
booms when lying nt the end of a nba',
ls valid, and binds nII persons navigat-
ing that harbor. The Clover  D.C384T!
FecL~o.2,908, I Low. 842.

2 Ie general
The Xeglsisture used the term "vee

sel", In sections 19-"6 of this chapter,
In its ordinary sense of a ship, boaC. or
barge, and gave harbor masters no power
to contmI structure, even if they con-
sist ln part of floats, and harbor master
was without power to remove "marina",
consisting of sn arrangement of floats in
the form oi an "L" or a 'M, moured in
tbe water and so arranged that boats
could be tied up thereto. Town of 8cltu-
ate v. 1faxwell �959! lgl N.E ad 344, 839
casa 436,
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24. Removal of vemel lying in harbor
A harbor master may, at the expense af the master or owners

thereof, cause the removal of any vessel which lies in his harbor and
is not moved when directed by him, and upon the neglect or refusal
of such master or ownent on demand to pay such expense, he may
recover the same from them in contract, to the use of the town where
the harbor is situated.

Histerfaaf ff ate

SL18M C 178.st.188l c. 85 5.
l' 8.186 c. 69 I W. R,L!902 c. 86 l 24.

Crees Rsfersaeaa

PmalUea for violation of secUon, aae section 28 of this chapter.

Library Rsfereaose

c,J.s, Karlgahke waters I A.Navigable Waters ~

Notes of Decisions

25. Removal of vessel lying at whtLff
If the master or other person in charge of a vessel occupying a

berth at a wharf or pier fails, after notice from the wharfinger there-
of or his agent, to remove his vessel from such berth within such
time as the harbor master adjudges reasonale, the harbor master
shaH cause such vessel to be moved to some other berth or anchored
in the stream, and may recover the expense thereof in contract from
the lnaster or owners thereof, to the use of the town where the har-
bor ls situated.

Historical Nota

1I.T 18IL c, 68 j ~
st.l88l c. 8 $ IL P.S.I 882 c. 69 I 30.

Cross Refersaoas

PenalUes for violation of accUon, see eecUon 28 of this chapter.

Library Refsreaoes

C.J.8. Wharves I 0.
Wharves ~13.
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l. I a general

The Legislature seed tbc term "ves-
sel", ln eecUona 1$-26 of this chapter, ln
its ordinary sense of a ship, boat, or
barge, and gave harbor masters so power
to control structures, even if they con-
sist io part of floats, and harbor mae.

ter was without povrer to remove "ma-
rina", consisting of an arrangement of
floats ln the form of an "L" or a '~,
moored ln the water and eo arranged
that heats could be tied sp thereto,
Town of scitsate v. Maxwell  !M9! 158
f E 2d 344 339 Moss 48L
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26 Stationing of vessels
A hatbor master may regulate and station all vessels in thestreams or channels of his harbor, and may relnove such as he deter-tnines are not fairly and actually etnployed in receiving or discharg-ing their cargoes, to make room for such others as require to belnore immediately accommodated for such purposes.

Hleterleai Hole
St1881 c. 8 j 9.

RLI962 c. 66 j 2a
P.S.IBM c. 69 j 31.

Crees Referoaoee
Penalties for violation of section, see section 28 o! this chapter.

27. Report of violations
Harbol' masters shall report to the department of public worksany violation of section seventeen or of any law relating to tide waterin their respective harbors, and of all shipwreclts in the tide watersof their respective harbors and of any ohstructions therein.

Historical Ho'lo
st1883 c. 260 j 8.
ltLI902 c. 66 j 2F. RL1916 c'. 88 j 1.

SL1919 c. 350 j II1.

St 1 88 I c. 8 j 11.
P.8.1882 c. 69 j 32.

Cross HefotoseaoPenalties for vlolatloa of section. see section 28 of this chapter.
Hotea of Oeelatosa

5 28. Pena jties
Whoever violates any of the provisions ot the ten preceding sec-tions or refuses or neglects to obey the lawful orders of a harbor mas-ter, or resists him in the execution of his duties, shall be punished bya fine of not Inore than fifty dollars, and shall be liable in tort to anyperson suffering damage thereby.

Hlatorlest Hots
St1881 c. 8 jj IO, 12. st.188a c. ITR.P.KI882 c. 69 jj 33, 35. BZ IQOS c. 66 j 3L

l. ls general

The Legislature need the term "ves-Oer', ln oeCtlone IS tO 25 Of thie Chapter,
in its ordlnarr sense of a ably, boat,
or barge, and gave harbor maetera no
povrer to cont!ek strnctnres, even lf ther
conalst ln part of floats, and harbor

master vras mlthont yovrer to remove
"marina", consisting of sn arrangement
ot floats la tbe form ot an "L" or a
'W, moored ln tbe vrater and so ar
ranged that baata Could be tied np there-
tO. TOW' Of Seltnate r. kfanvrell �959!
159 ML2d 344, 339 Mesa, 45L
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PILOTS

The section headings for NassackttsstQ General Xmas
Annotated have been editorially sttpplisd.

Library Raferascee

CJ.S, pilots 5 1 et seq.Paste ~1 et seg.

I. Pilot districts
For the purposes of this chapter the shore line of the common-

wealth shaH be divided into four districts.

District one shall be the harbor of Boston and shall include all
places or landings accessible to vessels from the sea within the limits

804

ase.

1. Pilot districts.

2. Commiasianers and deputy commissioners of pilots; appointment.
3. Powers and duties of commissioners.
4. Secretary to commissioners of district one; appointment; duties.
5. Accounts of pilots, payment of pilotage fees to commissioners;

compensation of commissianers.
6. Bonds of pilots.
7 to 14. Repealed.

15. Discharge of surety on band; natice.
16. New bonds of pilots.
17. Lien of pilots for fees.
18. Liability of pilots.
19. Zxhibitian of commission.
20. Suspension ar removal of pilots exceeding cammisaian authority.
21. Boarding vessels showing signal; refusal af services.
22. Offer of pilotage service.
23. Taking first pilot offering service; inward hound vessels.
24. Paying of fees by outward vessel to inward pilot.
25. Taking chai ge of vessels; compulsory pilotage.
26, Vessels liable for one half fees.
27. Fees of vessels taking steam towage.
28, Exemption of vessels from compulsory pilotage.
29. Repealed.
30. Additional fees for detention.
31. Rates of pilotage.
32. Pilots carried to sea; pay i'or detention.
33, Failure of pilot to anchor vessels with alien passengers.
34. Controversies between pilots.
35. Persona acting as pilots.
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Historical kets

St.18 i7 c. IV f 7.
G.H.]r9! c, V2 l2&,
St,tbu' c. 176 l 7.

P.s.1%32 c. 0 9 7.
II.L.IOK'. c. 67 $ g.

Pi.I.,I P21 c. ] gt $8.
SLID"3 e. 3Jtl I L

kotes of Decisions

2. Refusal of services
Pilot who was licensed under Massa-

chu~tts law anil ivhase services ivere re-
fused bv master of vessel hsd lien
aaalnst vessel under !fassschnsetrs law.
Blair v. bl/V Blue Spruce  D.C,I970! 315
F.supp. ~M5, snppleiuentcd ~ F,iinpp.
17S

lh 9eheral I
Refusal ol services 2

l» 9oheral
By Il.s.'18,'Ã. c. 3", the pilotage dis-

trict which incluiies the harbor af Bos-
ton, errcnds from Xahant Roch on the
north to the hishlands ol Marshfield on
thc south; and the words "port of Bos-
ton," or "harbor of Boston," ss used ln
reference to the regulation of pilotage,
include nll the ports vrhlch use the sever-
al channels leading to the city of Boston,
hnd the maiiths of the rivere ~hiCh en-
trr Into that harbor. Young v. The
OrPheits  lg73> 1]S glass. 183; Ilhrtln v.
lluton ilS43> W Ilass. 3il, 0 Mete. 371.

4 slassachusctts pilot, whose ofter ot
services to a vessel bound for Fall Itirer
was refused, was entitled to recover
pilotage fees under G.K.IKI, c. ICi.
though the offer was made when the
vessel was 24 mlles from part. in Nar-
ragansett Bny, ln waters of Ilhnile is-
land. The Svrift Arrow tD.C.ISA! l2
F. LI.

5 2. Commissioners and deputy cofntnisaioners of pilots; appoint-
ment

There shall be two commissioners of pilots for district one and
one deputy commissioner of pilots for each of the other three dis-
tricts. On or' before December first in any year when their terms of
office expire, their successors shaH be appointed by the governor,
with the advice and consent of the council, for terms of three years.

805

of Egg Rock, now or formerly known as Nahant Rock ot' Nahant
Head, on the north, and Point Al1erton on the south.

District two shall include aH landing places accessible to vessels
from the sea situated between the New Hampshire state line on the
north and Egg Rock on the south, including rivers, bays and sounds
adjacent thereto.

District three shall include all landing places accessible to vessels
from the sea situated between Point Allerton on the north and the
Rhode Island state line on the west, with all such landing places on
the Elizabeth Islands and in the counties of Nantucket and Dukes,.
including rivers, bays and sounds adjacent thereto, and the Cape Cod
canaL

District four shall include aH landing places on Mount Hope bay
and the Taunton river situated within the commonwealth.
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A deputy commissioner of pilots for any district shall be a resident
of a town having a landing place accessible to vessels from the sea
situated within that district. In this chapter, the word commission-
ers" shall be held to mean, as to district one, the contmissioners of
pilots for said district and, as to each other district mentioned in
section one, the deputy commissioner of pilots for such district.
They shag have experience in maritime and nautical affairs. Ap-
pointments of corrimL~mioners for district one shaU be made upon the
recomlnendation of the trustees of the Boston Marine Society provid-
ed such recommendation is made. Appointments of commissioners
for districts other than district one may be made upon the recom-
mendation of said trustees. No commissioner for any district shall
be such a trust4m.

Hlsterloal teste
8t.l~ c. 1L
SL1808 c. 3T,
SLI835 c. 149 55 1, T.
R.8.1830 c. 32 5 15.

n.J..I9ly' c. 0T 5 l.
G.L.IPJI c. 103 3 I.
SLI983 c. 300 3 1.
St. 1031 c. 48k 5 00.

SL1855 c. 421.
0.8.1800 c. 62 5 l.
SLI802 c. 1703 3.
P.S.1882 c. TO 5 2.

Library Reforesoes
Pilots Ome. GJ.S. Pilots 5 3.

Hates of INolsloas
Prior law

tinder P.S.1882, c. TO, 5 2, which p~
vlded that commissioners af pilots for
tbe harbor of Boston be appointed by
the governor, with the advice and con-
sent of the council, "and shall first be
recommended by the trustees af the Itoe-
ton Marine 8ociety" unless they "refuse,
decline, or are unable to make the recom-

tnenrlatlon," where. fire days before tbe
oxplratlon of tbe term of a commissioner,
another person was recommended by the
trustees, the reappointment of tbe com-
missioner previously made hy tbe gov-
ernor and council was usa utharised.
OplntOn of tbe Jnetieee �801! 31 N,F
634, 133 Mass. 003.

3. Powers and duties of commissioners
The commissioners, subject to the approval of the trustees of

said society, shaH formulate rules and regulations for pilotage and
establish rates within their respective districts, which, for district
one shall be the rates established in section thirtywne, and which for
the other three districts shall not exceed the rates established by said
section. The commissioners also, in accordance with such rules and
regulations, shaH grant commissions as pilots for their districts or
for special locations therein, to such persons as they consider com-
petent; provided that for district one such persons shag first be ap-
proved by said tl~. The commissionellt may, upon satisfactory
evidence nf his misconduct, carelessness or neglect of duty, suspend
any such pilot until the next meeting of said trustees and may there-

806



103 53

Hlslerlcal Note

BL1833 c. 14! I 2.
ILB.1836 c. M II 3, 16,

~ 26 20' 33
BLISS c. 421 I 2.
G,B.1&60 c. 52 0 "
Bt.1 &62 c. 176 8 4, 8-! 6.
BL1878 * 30 $5 1, >

fit,1%5 c. IN.
P.S.I~ c. 70 59 3, 8-16.
IILI&87 c. 208 $ L
St. 1 &90 c. 300.
R.X 1962 c. 87 I5 2. 7-13,
G.L.1921 c. IlO g 2, '7 � 18.
St,1023 c. 390 I l.

St,1783 c. 13 H 1, 0.
8 t, 17&3 c, 20 0 3,
St 1796 c. M E 4.
SLI&13 c, 164.
St.1826 c. 8&
BLI%6 c. 104.
Bt.1&26 c. 114.
St.1&29 c. 2 I 2.

Cress References

Licenses for puots ot steam vessels, see Cl V.B.C.h. I 214.
Penalty .or acting as pilot vvithont coxamission, see section 35 ot this chapter
State regulation of pilots, see 46 V.B,C.A. f 211.
State ressulstlons as to licenses ot pilots of steam vessels and pilot charges, sce 48

U.S.G.h. $215.

Library References

C.J.S Pnots I 3,
Pilots ~

Nates of Decisless
la psslevsi I
Sssspsssios of pilots 2 2. Ssspssslea ef pilots

The det»rxnlaatlon by the pilot casa-
missionera, under St.1882, c. 178, 5
ot the sufficiency of evidence of xnisco-
duct ot a pHot ln Bees»n Harbor to
aberrant hhs suspension from office tul
the nest xneeung oi tbe trustees ot the
Ibsston Marine Society, hs not subject
to revision on xnnndamuL Lant r.
Devlsan �870! 104 Mass. 49&,

It a pilot charged arith xalsconduct in
Boston Harbor ls notified ot his sus-
pension by tbe board Ot trustees ot the
Bostsm Marine Sosdety, and has oppor-
tunity to appear before the board, and
It Is then decided that bls commission
should be revoked. and tbe casnsnlsslon-
exa accordingly revoke lt, tbe revocation
Ia tI~L Id.

Oommlasioner's povver ls limited to
suspending ln tbe first Instance a pilot

fs general

The regulations toads hy the pilot cosn-
tnissioncrs pursuant to II.B.1836, c. 3o
8 10 to -', ivere of tbe same force as if
they hsd been incorpornsed Into It. The
Tbebes  D.C.f8+<I Fed.cas.Xo.10,~ 12
Hunt 3lcr.tdsg. R.

The punt comxnissloners hart no au-
thority, under the provisions ot R.I 1902.
c. 67, I e to require that, vvbcn in charge
ai' heavy vessels, puotn shall enter and
leave the Port ot Boston by a spesdtlc
channel, In tbe absence of regulations
to that ettect Imposed by the Congress
ot the United States, 2 OIXhtty.flen-
1003, p. e46.

807

after continue such suspension until the dose of the next stated meet-
ing of said trustees, but no longer for the same offense. If said trus-
tees decide at either of said meetings that the commission of such
pilot ought to be Invoked, the commissioners may revoke it at any
time after said decision is rendefed and before ft is reversed. The
commissioners shall cause the laws and regulations for pilotage with-
in their district to be duly observed and executed, and shall receive,
hear and determine complaints by and against pilots fol said district.



103 53 REGULATION OF TRADE

whom be finds gunty of misconduct,
carelessness or neglect of duty and
hes no power to suspend the pilot ex-

cept upon such a findinS, 7 Op.Atty.
Gen.1924, p. 389.

4. Secretary to commissioners of district one; appointment;
duties

The commissioners of district one shall appoint a secretary who
shaH keep an office and attend the same during the day to ~ive
complaints by and against the pilots for said district, and who shaH
keep a fair record of his doings which shaH be open at aH times for
examination.

W icterical elate

St.1836 c. 140 5 3.
1t.s.lS36 c. 32 5 19.
nt.lM6 c. 4"1 5 4.

G.s.1 sr>0 c. 32 5 11.
St,1NN c. 176 5 ~
1'.S.1%2 c. 70 5 4.

R.r l902 c. 67 5 3,
G.L.1021 c. 103 5 3
St,1923 c. 300 5 1.

L,rbrery Refaresoes

c.J.S. Pilots 5 LPilots 6=>4.

5. Accounts of pilots; payment of pilotage fees to ccnnmission-
ars; eomapensation of

W icterical Nets

St.1833> r. �0 5 6.
R.s.lS'ui c.,'i" 5 "0,
>st..ls.>! c. 421 C ».
u,>>.1360 c. ~2> 5 12.

R.J>.1902 c, 67 55 4, 6.
C.. L'l fr'1 c, 103 55 4, 6,
St 1923 c. 390 5 l.

St.l 662 c. 176 5 6.
ht,1MB c. 7.>.
st.lsl] c. t>l 5 2.
P,s,1682 c. 70 55 3, 6.

6. Bonds of pilots
No person shall receive a commission or exercise the office of

pilot until he has given to the state treasurer a bond with two sure-
ties, approved by the commissioners, or a surety bond of a surety

808

Once in every three months each pilot shall launder to the conunisshneers for bis 4hsttict
an accurate account of aH vessels piloted by him and of aH money received for pilotnlsr5ly'
him or by any person for him, and shall pay to the snM commissioners four per cent, of &c
amount thereof, except in district, one, wherein each'pilot or any person for bim, shall pay,
to said commissioners two per cent of the amount thereof, and if be rnaitcs a false return
of money received he shaD pay to them not jnore than fifty doHazn - The trustees' of the
Boston Marine Society sbaH fix the ootnpensation of. tbe cumrnitssonera anti their.aHewanca
for office rent, clerit bien and incidental expects, which sbaU be paid. out qf the amounts

A ' dby Il~a~-.-;. -., i'b;..'.--":,:--..>;ii:.i.l m w',e.z I.~
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company authorized to transact business in the commonwealth, in
the penal sum of one thousand dollars, conditioned on the faithful
performance of the duties of his office and the payment of all dam-
ages accruing from his negligence, unskillfulness or unfaithfulness.

Historical 14sto
St.l'rrI C. 13 5 2.
St. 1 r 8 > c. 29 5 4.
SLl~r.r0 c. 834 G.
,'4t. Is"0 c. 88 5 4.
SLlh33 c. 1495 5,

It.9.1836 c. 32 55 0, 17,
30. al.

SL 183 v c. 421 5 3.
G.S.1860 c., 5 8.
SLI802 c. ITB 5 19.

SL18irv c. I rB, re@. L
P,S.1882 c. 70 5 17.
II.I 19iav c. 07 5 14.
G,L.1921 c. I�3 5 14.
sLIPM c. 380 5 L

Library Rel'oreneos

C2.8. Pilots 55 4, 5.Pilata C=rs,

Notes ot Decisions

8 7 to 14. I p mbySt.>923,c.39O,NX
WIstorical state

I S. Discharge of surety on bond; notice
A surety upon the bond of a pGot desiring to be discharged from

liability thereon shaB give notice thereof to the commissioners, and
shaH also give written notice to such pilot, which may be ser'ved by
a constable, and shaH, with the return of the constable thereon, be
filed with the state treasurer, and at the expiration of thirty days
therefrom, the liability of such surety for the subsequent acts of said

809

I Is Qsaaral

The provision oi' P.9.1882, c. 70. 5 17.
that "no person shall receive a commis-
sion or exercise the ofnce of pilot until
he has SIven to tbe Treasurer of the
Commonwealth a bond with Cwo sureties
in the penal sum of one thousand dol-
Iarrr," rcilrdres a bond for that sum with
twa srrreties, each bound for the whole

The repealed sections were derived
frirm:

:ihlTLT c.13551,2,9.
SLITS c. "-9 55 3, 4.
et.nx c. 8 5 a
St.1813 c, 164.
IIt.1R% c. 114.
trt.1826 r. 885 4.
II,9.1I|36 c. 32 55 8, 6, 17, 25, N, 9, 30.

aI, xp-
Ir t. I 8 ~1 c. 421 54 2, 3.
 'e.S.1140 c. 92 55 2, 8,
SL180" c. 176 55 8 to 16, 19.

sum; and a person whose bond recites
thsc the two sureties arc bound ln tbe
sum of $500 each, and tn whom tbe com-
missioners of pilots issue a commission,
under which he acts, Is a pilot de facto
only, and cannot maintain an action
against the owner of a vessel for com-
pnlrrary pilotage fees. Dolliver v. Parlia
I1884! 130 3lasa 409.

SL1878 c. 39 %5 1. 5
P.S.18R? c. T0 55 8 ta IT.
SC,1887 c. 298 5 l.
St.1890 c. 300.
St.1882 c. 174.
R.I 1902 c. BT 55 7 to 14.

The sections related to pilots for Sa-
lem, Beveriy, Newburyport, Cohasset and
for athir ports and pisces, ta part war
dens anil to the suspension anil removal
and bands of pilota
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pHot shall cease. Xf a pHot so notified fails to furnish a new bond
before the expiration of said thirty days, his comEEEission shall be
void.

Historical Nota

St.1835 c. 149 4 5.
fI.S.1830 c. 32 5 18.
St.lS44 c. 168

Q.S.]RIB r. 52 $9-
St.>802 r. 170 ! 20.
P.S.1882 c. 70 g 18

H.L.1902 e. CT 4 15.
St.19M c. 390 5 2

16. New bonds of pHots
A pilot, in case of the decease, insolvency or bankruptcy of a

surety upon his bond, shall give notice thereof to the commissioners.
In such a case, or whenever a pilot's bond appears to the commission-
ers to be insufficient, he shall give a new bond.

Historical Nato

Saic r. 170 II 21.
St.1802 r, 176 reg. 'X

P.S.1~ r. 70 tl 19, 20. St.1923 c. 390 f 3.
RE 1902 c. CT jES.

17. Lien of pilots for fees
A pilot shall have a lien for his pilotage fees upon the hull and

appurtenances of every vessel liable to him therefor under this chap-
ter for sixty days after the completion of his services; but the hen
shall not be enforced until approved by the commissioners.

Historical Note

St,1871 c. Ml f 3.
E'.S.1882 c. 70 $21.

St.1 <96 r. S,v $ 1".
G,S.ESIIO c. 52 $7.
St.1862 c. 176 reg. 10.

H.L.1902 c. CT $1T.
St.1023 c, $90 f 4.

Notes of Dsclslons

In general I
Rofssal of services 2 the master for the same. PerMns v.

O'Mahoney {1881! 131 %Sass. 540.

18. Liability of pilots
A pilot shall be liable for all damages accruing from his negH-

gence, unskQfulness or unfaithfulness.

810

I. Is general
Thc provision of 0. 8,18BO, c. 5",

7, and of St,]Sf', * 170, that a pilot'
shall have a iles for hin fees upon a
vessel liable to him therefor, did not
take away his right of action against

2. Ref seal of services
PHot who was licensed under Massa-

chusetts law and whose services werr
refused by master of vr en< ~ l h«<l
against vessel un<k r 1I««i:«-i<»~ «.- I«w.
Blair v. 1I/V JH«< Yl<r«r< <I <  '. I',<,«< .'ll.<
E< .Supp. 5%I suppilcl<<cnt<.'d 3% 1'.8<II<in
178.



103 5 18PILOTS

H!ster!oa! Nets
8L1783 C. 13 5 8.
St.1798 c. 85 $ !P.
!LS.IL% c. 32 I 11.

P.S.!gf
 c, 70 I M.
I!.I !982 c. 97 I 1&

8t,1855 c. 421 4 3.
G.S.!QR c. 52 I &
St!!�2 c. � ! reg. &

!.!brsry References

C.J.S. Pilots I 14.PHots ~I&

Notes of Dscis!oss

i Ia geseral

A loca! pHot ls charged by this sec-
tion and section 35 of this chapter for
ail damages due Co ncg!lgeace and un-
skH!fuluesa, and un!!censed persons act-
ing as pilots are criminally !!ab!o,
Essex County E!ec, Co, v. The Godafosa
 D,C.!CQ! I& F.Supp.  7.

Under this sect!on, ek! !if ul ncaa re-
quired of a pHot requires a high de-
gree of knowledge predicated ou special
Cruising and inquiry, and not casual
competence. Id.

2. EmpleysVs !lab!!!ty
A licensed pHot af a canal company,

which furn!abed such pilots to vessels
passing through the canal under its
cbartcr authority to assist vessels in
their approach to and fram tbe canal,
is act!ng within the scope of his em-
ploymeat by Cbe canal company whHe
pllotiug a vessel through tbe dredged
approach to the canal ln Bussard's Bay,
so as to render tbe canal company lia-
ble for h!s nag!igence. Boston, Cape
Cod 4 New Tork Canal Co. v. G W.
Chadwick dc Co.  C.C,A.1920! 288 F. 775,
certiorari denied 41 8.Ct. 216, M4 U.S.
t44, � I Ed. 459.

Where a canal pilot furnished by the
canal company assumed to pHot a vessel
through tbe dredged approach Co the
canal, the canal company ls Bable far
his negMgence, regard!ess of whether tbe
vease! was required to take the pilot
for ita passage through such approach.
Id.

Where company owning the Cape Cod
Cans! not!f!ed tbe shipping trade' that

811

I a genera! i
Employer's !lab!illy 2
Negligence 3

it would nOt furn!sh pHots aad lugs as
lt bad ln Cbe past, such company is
not responsible for any aegHgence on
the parC of a pilot and tug employed
by' a steamer to assist if, in navigating
the canal, cvea though it was required
by the cans! company to take a pi!oL
Id.

Evidence did not warrant subm!as!on
Co trier of fact of issue of wbeCber
stranding of barge was due to ncgligencs
or unworkmsnllke performance by owner
of the towing vcsse!. Jocwpb Amara *
Sons. Iuc. r. Providence 8teamboat Co.
 !971! 274 N.ESd 344.

Nrhere trial court found that owner of
tow!ng vasss! was ne!ther negligent nar
unworkmanlike ia performance of its
tow of plaintiff's barge, plaintiff was
naC prejud!ced by denial of his request
for ruling that plaintiff could recover on
breach of implied warranty to reader
wor!unanhke service, despite possible
negligent failure on his part to detect
flaw or !eak iu the barge. Id.

Barge owner bad burden to prove thaC
owner of towing veme! was negligent or
tbaC vasss! owner performed tow ia un-
workmanlike manner. Id.

Evidence supported trial court's findi-
ngg that owner of towing vessel was not
guilty of negligence nor guilty of breach
o! hnplled obllgat}on to tow properly
and safely and to render workmanlike
services during the tow'. Id.

A pHot, while be has charge of a
vessel, la so far the servant of the owner
as to make the latter liable for iajurica
done to third persons by his defau!C or
negligence. Tates v, Brawn  !829! 2$
Mana ~M, 8 P!ck. 23.

3. Neg!!geese

Where pHot of ship that caught and
broke cable with anchor, had nmds no
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inquiry to determine if there were any to the channel, kept ou at full speed un.
underwater cables in harbor not marked til in the shoals, when he could have
on chart and Location of cable was on determined his proper course fram shore
record with district engineers, pilot was ranges. Transportns Maritimos de Es-
negllgent. Esses County Elec. Co, v. tados v. Botch  D.C.1923! 289 F. ilk
Tbe Godafoss  D.C.1933! 1"9 F.Supp. 657.

Pilot of ship which ~ught and broke ~ne of ~ psa I~ t ould
permit trier of fact to draw inference
that defendant was negligent in tow of

underwater electric cable with anchor
wss not guilty of such gross negligence

of cable so as to obviate divided dam to"1 unwor~u ~er, but d
a~s rule in el~rie company's a tlon trine wouldnotmqu re trlerof fact toeo

eeover d magen tor cable, loca 1'rovidence Steamboat Co. �971! 274 hof 'which electric company had negli-
gently failed to mark. Ld.

Stranding of a foreign steamship, en- Aa action on the case wiH lie in favor
tering New Bedford harbor for the first of any person Injured by tbe negligence
time, was due to negligence of tbe pHot of a pilot. Heridia v. Lyres �832! 29
in ehs rge, wbo, though uncertain as hines. 384, 12 Pick. 834.

 

19. Kxhibition of cotnflhisaion
A pilot shaH, if so required, exhibit his cominission to the fnas-

4er of any vessel of xvhich he may take charge.

klstorlcal Nots

i .1783 c. 13 $2.
SI.1796 c. 83 5 G.

R,L.1902 c. 67 $ 19.St.18' c. 176 rcg. 6.
P.S.18% c 70 i 23-

t, lbrary Refarenceo

C.J.S. Pilots g 4, 5.Pilots ~5,

Notes of Decisions

20. Suspension or removai of pilots exoeecHtig oomfnission asf-
thorlty

A pilot taking charge of a vessel drawing more water than his
commission authorizes shall be suspended or removed.

klstorlcai Note

P.8.1882 c. 70 E 24.

812
B.L.1902 c. 67 $20.B t, 1862 c, 176 reg. 7.

I. In yonorai
1n the case of Com. v. 8 icketson

�843! 46 Mass. 412, 6 hfetc. 412, the
court Said: "The next Objection in, that
the regular pilot, wbo offered his ser-
vices, should have prored affirmatively,
that he had bis warrant with him. The
provision of Ilev.st, c. 32, i 7, which
avthorises the regular pilot to take
charge ef every Inward bound vessel,
of a certain deserip0on, adds, 'tbe said
puot first showing his warrant to tbe

master, if required.' The first act, im-
posing on him the duty of erhibiting
his warrant, was to be done by thc mas-
ter in requiring it; and until that was
done, he was in no default in not show-
ing it: and the master bad no right,
on that pretence, to reject his services
and employ an avthorised person, Proof
that he had It with h/m, therefore, was
not necessary, to prove tbe act of the
defendant unlawful, and ebargc him
with the penalty."
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Ubrary Reforeeoes

~.S. Pilots g 4,5.P!!ots ~$.

5 21. IWmling vessels showing siguai; refasal ot servtt!es
Pilots shaH first board such vessels, irresiiective of size, as may

have signals set for a pilot. If there are no such signals to be seen,
pilots shaH offer their services to the first vessel which they can
board; and if a vessel liable to pilotage refuses to take a pHot, a pilot
offering his services shall inform the officers of such vessel that she
wiH be held to pay the regular fees for pHotage, whether such services
are accepted or not.

Hlatericai Note

R.I 1002 c. 87 I 21.P.S.1882 c. To 4 2SSt.is&2 c, 170 re!�S

I.ihrary Reiereeoes

CZ.S. Pilots I Q.Pi!ots ~L

Notes of Doc!aloha

'Ia eesaral
Re is as! OI Serv lees 2

I. Ih Qshcra!
The comm!as!onrrs ot pilots cannot,

under St.ISC?, c. 175, combine the punt
boats snd earnings so that all pilots
wi!l reccire tbe vame amount. 2 Op.
Atty.Gen.ISMI, p. 47,

5 22. Offer of pilotage service
A pilot boat, being on its station and displaying the signals re-

quired by law, shaH constitute an offer of pilotage service, and shaH
constitute on the part of the pHot such compHance with sections
twentymne and twenty-three as is neces!stry to entitle him to the
regular fees for pilotage from vessels otherwise liable therefor.

813

2. Refuse! of services
Pi!ot who was !!censed under 5!assa-

chusctts !aw nnd whose services frere
relnsed by master ot vessel hsd lien
against, ve.ve! under 1!assacbusetts law.
Blair v. Sffl B!ue Spruce  D.C.ISTO! 3Q
F.Supp. 333, supp!emented 329 F.Supp,
IT%

Under the pilotage regulat!oa annexed
to St.1882, c, 178, that in case any
vessel liable to puotage should retuse to
take the first pilot otfering. etc�"IC
shall be the duty oC the pilot to irdorm
said vessel that she wilt be ho!den to
psy the regu!ar fees tor pilotage, wheth-
er his services are accepted or not." the
g!r!ng ot the information by the pilot to
the refua!ng reasel is ln every earn a
condition precedent to his r!ght to hold
her liable tor fees and what her master
has !earned thereon tram ocher sources
Is !mmater!aL Chand!er v. Dandy  ISS!li
1GI Maaa. "-87.
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Hletorlca! Note

St.1018 c, 58 l 2.

Library Ref cresses

C.J.S. PI!ots l I.Pi!ots 6mft

Notes ef Dec!aloes
I. Is general

Pilot who was !Iceneed under Massa- Bla!r v, M/V 8!uc Spruce  D.C.!970! 815
Cbusetts Iaw and whOSe servieee were F.Supp. 530, Supplemented KS F.Supp.
refused by master of vessel had lien 178,
against vessel under !dassachusetts Iaw.

23. Taltmg first pHot offering service; inward bound vessels
Every inward bound vessel shaH, except as provided in sections

twenty-five and twentywight, receive the first pilot holding a com-
mission for her port of, destination offering his services, and such
ves:mh shaH, except as provided in sections twenty-six and twenty-
seven, be held to pay such pilot the regular fees for pilotage, whether
his services are accepted or not.

Hletorloai Nett

St.1783 c. 18 ll 2, 6, 1IL
St.1796 c. 85 I 8.
St.1819 * 45.
R,S.1836 c. 82 ll 7, 12

SL1841 e, 45 j 1.
St,1847 c. 279 I 4.
G.S.1880 c. 52 l  L

SL 1862 c. 176 reg. 4.
P.S.1882 c. 70 I 26.
R.L.1902 c. 67 t 22.

Library References

PI!ots ~T, 10. C2.S. Psots g 7, 8 et seq,

Notes of Decisions
Offer of serv!oes I
Refuse! ef serv!ees 2

8i4

I. Offer of services
It was no defense to an action for

compo!sory pi!otage fees, under St,!86",
c. IZB, that tbe services of the pilot were
offered on Sunday. Per!dns v. O'Xtab-
oney �881! 131 Mass. 546.

8, pl!ot, offer!ng his services to an in-
ward bound vcssc!, though boarded from
a tng, Is entitled to pi!otage fees under
St,!862, c. 176, lf he bas received tbe
consent of the master of the station
boat, although such boat Is not then ln
sight. Joesr!yn v. G!eason �869! 103
Masa 23T.

d. pilot wbo offers his services to a
vessel bound !nto a part where pl!otagc
!e not compulsory has no c!sim for serv-
ices when they are dec!ined in favor
of a person forbidden under penalty to
act ss pilot, or when another authorised
pilot subsej!ucnt!y offering h!mse!f is
secured. 1 Op.Atty,Ocn.1894, p, 180.

2. Refusal of careless
Vessc!s sre not pos!t!ve!y bound, !w

the laws of Massachusetts, to employ a
pi!ot, whether going in or coming out
of a harbor, although If, when inward
bound, a pilot seasonably offers his serv-
ices and ls ready to enter on his duty,
they must pay pilotage, even lf bie serv-
ices arc refused. The Merce!!us  C.C-
1860! FecLCaaNodWZ, 1 C!iff. 481, af-
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firmed 88 U.S. 414, I Black. 414, I? L Ed.
"17.

5 24. Payiag of fees by outward vessel to inward pilot
Zvery outward bound vessel, except vessels under three hundred

and fifty tons register bound out of the port af Boston and whaling
vessels outward bound from the port of New Bedford, which is liable
to pilotage if inward bound, shall, whether the services of a pilot are
accepted or not, be heM to pay the regular fees to the pilot who
brought her into port or to some other pilot o! the same boat, if he
offers his services before she gets under way; or lf such pilot does
not so offer, or If such vessel was not piloted into port, then to the
pilot who first offers his services.

Hlatorlcai Mete

B.LIDO c.87~23.
St.IDI5 c. 17.

P.S.1882 c, TO $ 2T.
SL1884 c. 213.

St.1%
 e. 178 f 17.
SC.1882 c. 170 reg. 4,

t.lbrary Referaaoes

~.B, Pilots I 8 et se t.
Pliots d=o10.

ftetos of Dec!aloes
Prier law

Under St.1882; c. 178, f IT, au order oC
the governor and eouocii, prov!ding that
au outward-bound vessel, liable to pilot-
age ir inward !jound, shall be held to

pay pilotage to the p !ot oCi'erlug his
serviceS, whether such services are ac-
cepted or not, was valid. Martin v.
Witherspoon �883! 133 Mass. ITJ.

25. Taldug cbarge of vessels; compulsory pilotage
Every pilot shaH take cf large, within the limits of his commission,of any msseis, not exempt frem compulsory pilotage by section twenty-

eight, and of amsels not bound from one port to another within the
eammonwealth, unless they axe in the completion of a voyage from a
part out of the commonwealth.

815

Pilot who was licensed uuder Mrass-
chusetts law and whose services were
reCused by master of vessel had lien
aaafnst vessel under blaseaehusetts lew.
Blair v. I/V Slue Spruce  D.C,IOTO! 315
F.Supp. 555, supplemented 329 F.Supp.
ITL

Under Xct 1882, c. 178, f 24, regula-
Cion ~, ai!owing compulsory pilotage tees
Crom signaling vessels, pilots' services
may be refused without llabllity, where
ther were not offered before the vessel
had passed within the harbor lines or

Salem and Beverly, and had taken down
her signa!. Perkins v. Buckley �876!
120 Mass. 3.

Zt is the duty of tbe pilots Cor the
harbor oC Boston to bake charge oC a
vessel which 1s sub!ect to the pilotage
laws, as well when such vessel ts bound
to Wermoutb, Dorchester, Cambridge.
or Charlestown, as when hound to Boston
and that they are entitled to their fees
when they seasonably offer their serv-
ices to such vessels and their otter is
refueed. Martin v. Ht! ion �845! 50
blaaa, 371, D Mete. 37I.
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ktatorical Note

St.1&47 c. 279 5 1.
G.S 1860 c. 52 5 5,
St.1862 c. 176 rag. 17.

P.s.1&82 c. 70 5 29.
R.L,I9U" c. 67 5 o~.
U.S.ker.Sts. 55 4401 ~ 4444.

SL17K3 c. 13 55 2, 6, 10.
R.S.1836 c. 32 55 7, 12,
St.1841 c. 45 5 1.

Library References

CZ.S. PHots 5 T.Pilots ~7.

Notes of Doololoao

I. Federal law
This section and section 27 of this

chapter, so far as they relate to coast-
wise steam vessels, are inconsistent with
aud annulled by the applicable United
States statutes aud hence a Boston pilot'

must iu addition to his state commission
carry a federal license in order legally
to pHot coastwise steam vessels not.
salilng under register. 4 Op.Atty.Gcn.
1015, p. 365.

26. Vessels liable for one half fees
Vessels of not more than two hundred tons burden, or vessels un-

der three hundred and fifty tons register bound into the port of Boston,
which decline the services of a pilot, shaH, if otherwise liable under this
chapter to the payment of pilotage fees, be liable to one half of the reg-
ear fees; but if they.retluest and receive such services, they shaH pay
the regular rates.

klstorlcal Note

St.1884 c. 252 5 ".
R.L.1902 c. 67 5 26.

St.1&62 c. 176 rcg. I&.
P.S.1882 c. 70 5 30.

St.if47 c. 221 5 1,
G.S.1860 c. 52 5 15.

Library References

C.J.S, Pilots 5 8 et scq.Pilots e 10 et seq.

Notes of Deeloioas

Ia general I
Admiralty jorlsdlotloa 3
Refasal of oowloos 2

refused by master of vessel bad lien.
against vessel under Massachusetts Isw,
Blair v. I/V Blue Spruce  D,C,1970!
315 F.Supp. 555, aupplementied 329 F.
Supp. 178,

2. Rdfvoai of servloes
Pilot whc was licensed under hJassn-

chusetts law and whoso services were

816

I. Is yaneral
The role that a vessel declining a

pilot'o services must pay half piiotage
dOes not apply Where tbe Veaaei ia aO
disabled that sbe is in need of salvage
service to bring her in. Planders v.
Tripp  D.C.1871! 1red.Cas.wo.4,834, 2
ZA!w. 15.

3. Admiralty Iarisdlctloa
Admiralty hss lurisdiction of a clabn

under a state law for balf pilotage on
a tender and refusal of services, Tbe
America  D.C.1867! Fed.Cas.Nod&9, 1
Lovr. 176, 2 Am.Law Rep. 45&,

A claim to half fees given by a state
law to a pnot for a tender and refusal
of services creates no lien upon the ves-
sel enforceable in rem in admiralty
The Robert J. ]mercer  D.C.1855! lra L
Cas.No.ll /$1, 1 Spr. 284,
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Though Supreme Judicial Court was
not bound by federal law under which
tonnage ot resect was certified, St.1900,
e. 701, ! 5, was intended to adopt, as
Xfassaehusetts law, federal method of
calculation and to make co»el»aire the
tonnage figures shown ou federal cer-
tificate. Id.

Supreme court ln determining ressel
tonnage for purposes of St.1060, c. 701,
! 5, was not bound by federal law, un-
' ter which tonnage of particular ressel
had been eertined by federal authorities
to r federal purposes. Woods Hole,
1fartha's Vineyard snd Nantucket S. S.
A»thority v. Baxter �900i 208 X.Eod
218, 349 Mass. ~o

27. Fees of vessels taking steam towage
If steam towage is taken by the desire of the master, the vessel

shall pay full pilotage fees; but if taken by direction of the pilot in
charge, such vessel shall pay to the pilot seventy-five per cent of the
regular fees.

Historical Nots

St.1857 c. 221 ! a
G.S,1860 e. 52 ! 17.

st.ls02 e. 178 rug. 18. RL 1902 c. 07 ! 27.
P.S,1882 e. 70 ! 81.

Library References

C.J.S. Pilots ! 8 et seq.Pilots ~10 et sea.

Notes of Decisions

I. la general
This secuon and section 25 of this

chapter, so fsr as they relate to coast-
wim steam vessels, are inconsistent with
aud annulled by the applicable united
States statutes and hence a Boston pilot

must in addition to his state commis-
sion carry a federal license ln order
legally to pilot coastwise steam vessels
not sailing under register. 4 Op.Atty.
Gen,1915, p. 305.

&17

28. Exempt!on of vessels from oomptt!sory pgo!ago
All coastwise steam vessels not sailing under register, national

vessels, vessels bound in or out of any port other than their ports of
departure and destination, vessels regularly elnployed in the coasting
trade, fishing vessels other than whalers, vessels of less than seven
feet draught of water, vessels othe~ liable to pilotage bound into
the harbor of Boston and arriving within a line drawn from Harding's
Ledge to the Graves and thence to Nahant Head before the services
of a pilot have been offered, and vessels under three hundred and
fifty tons register bound out of the port of Boston, shall be exempt
from compulsory payment of pilotage, but if any such vessel requests
the aid of a pilot, he shall, when permitted by the laws of the United
States, serve the same in like manner as vessels not exempt, and shall
be entitled to the regular compensation therefor, except as provided
in the preceding section.

tt u-e.t*.� 5R
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4, "Regularly employed"
A vessel sailing under a. coasting li-

cense, engaged in transporting coal froin

29. Repealed by StJ.923, c. $90, I 5
Historical Nste

SLI887. * 298. l ~.
B,X 1002, c, 67, j 3L

It related to the period far winter and
summer rates for pilotaip

The repealed
from:

st.1862, c. 178.
P.S.IHH~ c. 70,
St.1887, c. 204.

section was derived

5 30. Additional fees for detention
D a vessel is anchored for twelve hours or more under any regula-

tion relative to quarantine or to alien passengers, the pilot in charge,
upon piloting such vessel to her port of destination, shaH be entitled
to an addition of twenty-five per cent to the regular fees.

M icterical Note

H.L1002 c. 6T ll 31.St.1862 c, IT6 rcg. 13. P,S,I8 Ls' c. 70 I 35.

Library References

C.J.S. Puots 5 8 et See.Pilots ~10 et se b

5 31. Ra4aa of pHotale
Rabse of pilotage anteed aiMi inward for the part of ~ caloilatssi per. foot «f

draught ahsjH be ae foQowsi- w~nf j~g.. 0 ' ~5, ~ ~,.>jocu I.c~ ~ R
~, Re' seesela-ISN Geaa Tone nr znds~L50 per Dry FaoL

For vessels eve 3500 to %00 Omen TO~~A.60 per ~ F
�Fer vessels oser'10th Q ~ Grass'Toni � 'gf% ~r Driest' FooL
For sessaie ~ iRNS te 26NN G~ Tone-ilLOO per graft Feet ~~a ~ ~

3. Prier law
Under St.1&29, c. 2, which exempted

American vessels engaged in the plaster
trade between Boston and the province
of Nova Scotia from the penalty impOSed
for not taking a puot and the federal
treaty with Great Britain, which pro-
vided that British vessels coming from
British colonial possessions, und their
cargoes, shall be subject to no other duty
of tonnage or impost or charge of any
description whatever then would be lev-
ied on vessels of the United States ar-
riving from tbe British possessions,
British vessels engaged in tbe plaster
trade between Nova Scotia and Boston
were also exempt fratn tbe penalty,
Hunt v. Card �833! 31 Mesa 135, I4
Pick. 135. s

tbe depot of the charterer in one porC
to his depot in another port, for sale
at the latter port, and which has been
engaged for several years iu carrying
coal for hhn and others between various
porta along tbe coast, was regularly em-
ployed in the coasting trade," within
P.S.1882, c. 70, 9 3~, and exempt from
compulsory pilotage. Chase v, Philadel-
phia a IL K Co. �883! 135 !lass, 3ST.

The words "regularly employed." in
St.1873, c. 284, f I, exempting a.vessel
"regularly employed in the coasting
trade" from cOmpulsory pilotage, includ-
ed tbe case of a vessel actually snd le-
gally so employed at tbe time the serv-
ices of a puot were tendered, even
though the vessel was sailing under a
register, and was not continuously so
employed. Wilson v. Oray �879l 127
bless. 98.



mOOt 8500OG V ~uepe ~ik. .' !r~
, L Jbs'~ nvm 85000 ~MOO Gsuss Tuna-48L10 psr Denft Foot,

For vessels over 45000 Gi's Tons � $31AO per Ihaft g~, i�.
g' g��.~,.~r ~,<....Sext of first persgrnph effective Jujy 4 1SBS
;Rates of pUotage outward and in' for the -port of Boston, calculated pcr foot ef

draught shaU be as foljows:
-- For vessels 8500 Gross Tons or under~.70 per Dlnft Foot.
,, %rr vessels over 8$$ to 7000 Gi's Ton a � $26.90 per Drnft Foot.
' For vessels aver 7000 to 15000 Gree Ton~Md par Draft Foot.

I " For vessels over 15000 to 25000 Gross To~ NO per Draft Foot,
I " Fer vessels over 25000 to 85000 Grins To~L70 per Draft. Fo«L,-

. For vessels over 85000 to 46000 Gree T«~R22i0 per Draft Foot..-,; ~
For vsmebi over 45GOO Gross To~LL30 per Draft Foot.

.. The following charles shall be made for shifting v%$8lsig.
X, Between docks in Boston, fifty dollars;

! - ? Between any dock'in Boston and anr nrage number one, fifty doUars;
...L Between any dock in Boston and anchorage number two, onekalf pilotage;

inbound vessel 4hat.enchase- m anchoret« nusshsr two in euma of eigbteeii
' hours and thereafter shifts to Boston, ~ f lniotage;i-. ~

5. "Between Boston.and Quincy, fuU pilotage;:
':.4.' -Bet'ween anchornge number two and'Quincy, full pilotage;
,.7. Between sea and Qeiacy, full pihtage; if a vessel proceeds to anchorage nuniber two

at the ~ oY the master or agent, befme'moving to Quincy, an additional fuQ pilotage;
~8,. ~y inbound vessel that anchars in amdiorage number one, snd a pilot is requested

to~ the vis%Bi toa dock fifty dollars;,- .' '" .",' ..is> .:,; ..;- j
~ cnsrges snaii ~

L Any inbouid vessel subject to pHotage that anchors in anchorage number two, or in
I the ares outside Deer hland light and inside the demarcation line for Federal hdand
%stets for more than six bours, shall psy fifty dollars, plus ten dollars for each additional
hour, or portion.thence@.with a maximum anchoring fee of one hundred dollars;

2. For detiration of a pilot aboenl a vessel, there shall be a two hour fme period,
foHowed by s twenty-five dollar charge for the third hour, or any portion thereof; for each,
additional hour or portion thereof, them shall be a chargeof ten dolbus, up to.a maximum
of seventy-five dollars. Detention on s venial at the dock shall begin at the ordered sailing
time;

"..8. ' The fee for anchoring any outbound vemel shall be bised on detention except that if
a vessel is anchored for more than eighteen hours, said vessel shall be charged at the
zngiilsr shifting rate in lieu ef detention, plus eny additional regular charge. Detention
time shaH be based upon the period ths ship is at anchot",, �-,�,~;
~ ~4.' h pUot shall be amidssnd to be ordetnd to a vessel, if not uoiifisd ose boar befor«
ths eaiimg time of said vessel fiem Boston and two bourn before the sailing time ftvnn
Q04Ãf 4F anclnirnge slmbss'~7 «. '�
' L Ne ebaqp shall be msda for any vessel detained bees~ ef fog or eisNa et~tlag

�. L, Wbaa a ps|et.swings wreeeeL durmg. a4juetinent, et ampese ~ eabbiintims «t
electr«sic equipment, the vessel shall pay a charge of fifty. dollars fm. aaeb operatioms;
' 7. 1f a pilot is carried arsy aboard a ship. the vessel shall pap a charge of, fiftjp,dollars

per day, plus the expense of return trans!sirtation to Boston;
. 8 Fm notifying a vessel of hsr divemwsi orders, oaa bundled dollam may bacharged in.
addition to any regular chari~,, ~ .- .y �o m.g. ~~re. ii 0 .''''l',. 'w:i.'. i'IL~cifB"

9. Wben a pHot is ordered and dispatched fe. an amving vessel and his em~ Its'net
empLoye4 tbe vessel shall pay a charge of oae hundred dollars;-

10. All inbound veaeh shaU notify the pdot oNae eight hours behm arrival 8~ if
that time varies more than two hours frrm their latest estimated arrival report; "'~:

1L %ben a pilot is ordered for a v~l and said vessel does not sail or his serAmik ann
not required, the vernal shall pay a cancellation charge of twenty-five.dollars.
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specified, fifty per cent thereof, unham
such vessel is so detained by tog or
stress oi weather.

"For shifting a vessel from one dock
to another in the upper harbor, the pilot-
age rate shall be twenty-tive doliara"

St.lOT0, e. IT6, I 1, approved April 7,
1970, and by sectloa 2 made effecttve
upon its passage. increasefi rates of
pilotage for pott of Boston from $0.25 to
$12.

Cress References
Discrimination in pilotage rates prohibited, see 46 U.S.C.A. f 218.

l.ibrary References

C,Z.S. PUots f 8 et seq.
Pilots e=v10 et seq.

Nates ef Declsioas

32. Plots carried to sea; pay for detentioa
If a pilot, without fault or negligence of his own or of his associ-ates, is unable to leave the vessel under his charge and is carried tosea, he shall be entitled to five dollars for each day while necessarilydetained from home.

Hfsloricai htste

R.L1002 e. 67 i W St.1918 c. 56 $3.
Rt 1802 c. 176 reg. 14.
I',8.1%2 c 70 i 3k

Library References

C.J.S, Pilots I 8 et sett.
Pilots ~10 et sea.

5 33. Failure of pilot to aachor vesseh with alien passengers
A pilot failing to anchor a vessel carrying alien passengers or avessel subject to quarantine at the place assigned by the proper au-thorities shaH be suspended or removed.

82]

fifteen bundted tons; seven dollars for
vessels over fitteen hundred tons and
not over two thousand tons; sevea dol-
lars and fifty eeam for vessels over two
thousand tons. The tonnage herein
specified shall mean the aet registered
tonnage.

"Vessels inward bound fram the sea
or outward bouad from the port, which
are detained over twenty-four hours in
tbe vicinity of President ltoads, shall
pay, in addition to the rates herein

l. la geaeral

Supreme court in deeermining vessel
tonnage for purposes of St.1960, e. 701,
4 5, was not bound by federal law, under
which tonnage of particular vessel had
been certified hy federal authorities for
federal purposes. Woods Hole, %Iar-
tha's Vineyard aud Nantucket S. S. Au-
thoritv v. Baxter �065! 208 N.E,2d 218,
340 bless. ~

Though Supreme Judicial Court was
not bound by federal law under whleh
toanage of vessel was certltied, St.1960,
c. 701, $ 5, was intended to adopt, as
htasaachusetta law, federal method of
calculation and to make conchiSire tbe
tonnage figures shown on federal ccr-
titicate. Id.
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Hlstericai kate

St.lsG2 c. 178 reg. IL

LJbrney ftelereaeee

GJ.S. Pllola g 4, 5.Pilots ~5,

34. Controvegiies betweett yHoht
AH controversies between pOots relative to their mutual rights

privHeges and duties shaH be referred to and settled by three master-
pilots, to be chosen by the parties for the purpose.

Hlstorleal Hate

KLI902 c. 87 f 34.P.S.1882 c. 70 f 3KSt.18% c. ITB rcg. I~

5 35. Persons acting as pilots
No person unless he holds a commission as a pilot shall, if a

connnissioned pilot offers his services or can be obtained within a
reasonable time, assume or continue to act as pilot in the charge or
conduct of any vessel within the waters of this commonwealth, unleLy
he is actually employed on such vessel for the vc6tttfm Whoever vio-
lates the provions of this section shall be punished by a fine of not.
less than twenty nor more than ~ doHars.

Histerleat Hate

St.1798 c. 85 ff 2,3.
St.1829 c, 2 5 1.
R.S.ISM c. 32 f 23.
St.18&*421 f L

P.S.1882 c. TO f 39
St.1884 c. 252 f 8.
ILL1902 c. 07 f 33.

St.185T c. 221 f 4.
G.S.1889 c. 62 f IO.
St.1882 c. 1TB reg. I.

Notes ef Deelsleea

yllot hla vessel ln, the master thereby
incurred no penalty; but such person,.
lry undertaking to yuot the veeae1 ln.,
incurred tbe penalty imposed by R.S,
1838, c. 32, f 23. GonL. v. Rlcketson.
�843! 48 Mane. 412, 9 thletc. 412.

i. le general

A local yuot le Charged by tMs section
and sccUon 18 of this chapter for all
damages due to negUgence and uneblU-
fulness, and unlicensed persons acting
ss pilots are crbninally !labia. Essex
County Elec. Co. r. The Godafms  D.CL
1955! 129 F.snpy. 857.

Where a Boston pilot seasonably of-
fered bls services to tbe master oi a
vessel bound into Bonton Harbor, and
the master did not accept the eerrtces,
but etnyloyed a person who sea not an.
tborlsed as a pilot for said harbor to

Tbe yenalty ttoposed by St.IT98, c. 85,
f 3, wMcb presided for recovery of a
yenalty against a yllot undertaking to.
pilot s vemel onudde of b>s onn par-
tlCOlar branch, did net eXtend to one
wbo piloted a public vessel of reer for
tbe United States, ayers r. Knox <18II X
7 Rasa IgNL
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527 CIbIR 10,00: PREVENTION OF FIRE IN BUILDINGS AND IN OR ON SHIPS

Section

Definitions10. 01:

Val. 15 - 977/U79

10.01
10.02
10.03
10.04
10.05
10.06
10.07
10.08
10.09
10.10
10.11
10.12

527 CMR: BOARD OF FIRE PREVENTION REGULATIONS

Definitions
Fire Extinguishers
General Provisions
Containers
Safety Cans
Storage and Fumigation
Smoking
Hospitals
Schools
Theatres
General Use Buildings
Miscellaneous Provisions

�! A~oved. Approved by the State Fire Marshal.

�! i~los Ital. A building used as a hospital or sanitarium, a conva-
lescent ar nursing home, or an infirmary, as such terms are defined in
G. L.  Ter. Ed. as amended!, c. 111, s. 71, and licensed as such.

�! School. Any building ar premises in which a regular course of
public or private instruction is afforded to not less than ten �0!
pupfls at one time, or to kindergartens, preprimary or nursery schools
where ten or more chHdren are enrolled for instruction ar care.

�! Low Hazard Occu ncies. Low hazard occupancies shal! be classi-
fied as ase g contents of such low combustibility that no self
propagating fire therein can occur and that consequerrtly the only
probable danger will be from panic, fumes or smoke, or fire from some
external source.

�! Ordina Hazard Occu ancies. Ordinary hazard occupancies shall
be ass e as ose avrng contents which are liable to burn with
moderate rapidity and to give off a considerable volume of smoke, but
from which neither poisonous fumes nor explosions are ta be feared in
case of fire

�! Hi h Hazard Occu ancies, High hazard occupancies shaH be
class e as ose avrng contents which are liable to burn with ex-
trerae rapidity or fram which poisonous fumes or explosions are to be
feared in the event of fire.

�! Refuse Roam. Any roam or area utilized for the storage of fiam-
mable rre~rse n any buildinp usetl for habitation shall be equipped with
a storage facility as follows:

 a! The refuse roam in a building used for the storage af the
equivalent of six �! or less fifty gallon containers may be con-
sidered as any segregated part of the cellar or first floor of such
building provided that such area shall be within twenty-five �5!
feet of an exit door and shall be kept orderly at all times.
 b! Refuse room in any building used for the storage of the equiv-
alent of between seven  ?! and fifteen �5! fifty gallon containers
shall be an enclosed area in cellar or first flaor of such building,
such enclosure to be of one hour fire resistant construction and to
be equipped with a self-dosing, self-latching one hour fire resist-
ing door.
 c! The refuse room in any building used for the storage of refuse
in quantities in excess of the equivalent of more than fifteen �5!
fifty gallon containers shall be of sufficient size to contain the
volume of rubbish kept in the building at any time and shall be a
separate enclosed roam of one hour fire resistant construction.
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10.01: continued

Such room shall be located on the first floor or basement of the
building and shall be equipped with a self-closing, self-latching
door. Such room shall be equipped with a system of automatic
sprinklers and sprinkler alarm or heat activating devices and alarm
to be in sufficient number ta give adequate protection to the room
as directed by the head of the fire department.

10.02: Fire Extin uishers

Vol. 15 - 987/1/79

�! Any building or other premises, which, due to its location, con-
struction, character or occupancy, or the manner of conducting busi-
ness therein or thereupon is such that it is considered necessary by
the head of the fire department, shall be provided with portable fire
extinguishers or other fire extinguishing devices by the occupant
thereof who shall maintain them in proper condition at aH times so that
they shall be available for Immediate use. The head of the fire depart-
ment shall prescribe the number and situation of such devices,

 a! Marking of locations. Extinguishers and first aid standpipes
shall not be obstructed or obscured fram view. In any given area
and in certain locations where visual obstructions cannot be com-
pletely avoided or where such extinguishers or standpipes are
located in recessed cabinets, a means shaH be provided to indicate
the location of the devices conspicuously. Such means shall include
a sign with the wotds "FIRE EXTINGUISHER" or "FIRE HOSE" on a
distinctive red and white sign at least seven �! inches by ten �0!
inches or not less than seventy �0! square inches, which sign
shall also include an arrow pointing ta such devices. The lettering
required by this rule shall be in proportion to the dimensions of
the sign and readable to a person with normal vision from a dis-
tance af fifty �0! feet. Any extinguisher shaH be so mounted that
na portion of it shall exceed sixty �0! inches above fioot' level.
 b! Effective as of September 1, 1975, every school chemistry
laboratory classroom, or any room used for similar purposes wherein
fhunmable liquids are handled and open-fiame devices are used by
students, shaU be equipped with one or more penxenentiy installed
cold water spray heads or deluge showers. Each permanent spray
head shaB be connected to a hase af sufficient length such that it
wlB reach five �! feet beyond the point of the experiment being
conducted. The permanent position of any spray head on the coiled
hose shall be within twenty �0! feet of the experiment, and the
hose shaU be long enaugh to encompass the experiment area even
though it may go around fixed impediments such as laboratory
benches. The other end of the hose shaB be connected to a separ-
ate cold watet' supply so arranged that the water may be turned on
by a spring or lever control valve at the heed without turning on
any other valve. The spray head shall be of the approved type
and shaB be installed in accordance with Artlde 17 of the State
Building Code  State Plumbing Code! requirements. If permanent
deluge showers are provided in lieu of spray heads, at least one
such deluge shower shall be located within fifty �0! feet of the
experiment being conducted and shall be capable of discharging a
continuous spray at the rate of thirty �0! gallons per nunute.

Each laboratory referred to above shall also be equipped with at
least one fire blanket of approved type to be located within thirty
�0! feet of the experiment area. The location af the permanent
spray heads or deluge showers and the fire blankets shall be clear-
ly indicated by red and white signs of at least seventy �0! square
inches in area bearing the words "EMERGENCY WATER SPRAY" and
"FIRE BLANKET." Every student shall be advised of the location
and proper use of the spray heads or deluge showers and fire
blankets by the teacher, instructor, or person in charge of the
class before the first experiment is conducted. Each student shall
also be instructed in the proper procedure for the extinguishment
of clothing fires at least twice during each course as directed by
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continued10.02:

the head of the fire department. The water spray and fire blanket
units required by this regulatian shall be installed and in operating
condition prior to the commencement of any class conducting labora-
tory experiments utilizing flammable liquids and open-flame devices
on or after the effective date.

10.03: General Provisions

�! Any obstacle which may interfere with the means of egress or
escape fram any building or other premises, or with the access to any
part of said building or premises by the fire department, in case of
fire, shaH be removed from aisles, floars, haIls, stairways and fire
escapes. Doors and windows designated as exits shaH be kept dear at
ail times.

�! Such aisles, floors, halls, stairways, fire escapes, doors and
windows shall be kept in good repair and ready for use, and shall be
kept properly lighted as required by lawful authority.

�! Any vessel moored ta or anchored near any dock or pier, which
vessel is in danger of catching fire, or is by reason of its condition or
the nature of its cargo a menace to shipping or other property, shall
be removed.

�! Chimney flues smoke or vent pipes connected ta a permanent
heating device or incinerator shall be inspected, and cleaned when
required, by the owner ar his designate at least once each year.
Such person shall inspect, maintain and clean, when necessary, each
indneratar at least once each six months.

�! Suitable spark arresters shall be instaHed and maintained in
incinerators and in chimneys connected with permanent woad-burning
furnaces.

�! On complaint of a violation of the above two rules, the head of
the fire department shall investigate and report same to the proper
authorities.

�! Combustible construction within five �! feet of and directly over
a boiler or furnace shaH be protected with non-combustible material of
at least one �! hour fire-resistive rating. Such overhead protection
shall extend four �! feet in aU directions fram the top center of the
bailer or furnace but in na case less than two �! feet beyond the
perimeter of said boiler or furnaces.

This rule shall apply only to new instaIIations of boilers or furnares
or replacement of existing boilers or furnaces.

Containers10.04:

�! Except as hereinafter provided, no containers other than covered
metal containers shall be used as receptacles for waste paper, oily
rags, flammable metal turnings, oily waste, other flammable or combust-
ible waste materials, or any material subject to spontaneous Ignition.
Metal containers shall be provided for ashes. The location, number
and capacity of such metal containers shaH be designated by the head
of the fire department.

Vol. 15 - 997/1/79

�! Each extinguisher or device shaH be inspected by weighing,
recharging, etc., at least once each year or Immediately after its use
by a responsible person who shall note such inspection by his initials
and the date.
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10.04: continued

�! Rigid, molded, nonmetaHic containers in capacities not exceeding
ten �0! gaHons may be used for the disposal of ordinary waste paper
and combustible rubbish in low and ordinary hazard occupancies.

�! Rigid, molded, nonmetaHic containers having a capacity of less
than fifty �0! gaHons shaH be considered the equivalent of covered
metal containers provided that such nonmetaIIic containers are equipped
with a tight fitting cover which is kept in position except during the
filHng and emptying operations. Such container may be used only for
the storage of ordinary waste paper and combustible rubbish in low
and ordinary hazard occupancies.

�! AH other types of nonmetaHic containers including plastic bags
and cardboard cartons shall be considered the equivalent of an un-
covered nonmetaHic or metallic container. Such containers shall be
kept at ail times in a refuse room as defined in this regu/ation.

�! Self-closing. covered metal containers or self-closing rigid, mold-
ed, non-metaHic containers shaH be used in any washroom frequented
by the public.

�! They may be of various designs provided they are substantiaHy
constructed to avoid the danger of leakage and designed to minimize
the likelihood of splHage.

�! Ln quantities less than 55 gallons, portable tanks may be used in
a buQding already approved for handling flammable liquids. Such
tanks shall have openings only in the top, and shaH be provided with
an approved pump for withdrawing liquid,

�! Typical safety cans of 5 gaHons capacity or less shaH be provided
with pouring outlets with tight-fitting caps or valves normally closed
by springs, except when held open by hand so that the contents will
not be spilled if the can is tipped over. The caps shaH be so de-
signed as to provide an emergency vent when the cans are exposed to
fire or heat source.

�! The gauge thickness of safety cans shaH be of an approved
~ thickness for capacity of said container.

10.06: Stora e and Fumi ation

 I! Crating, storage, pQing, etc., of empty packing boxes, cases, or
barrels of a combustible nature shall be restricted to segregated areas
in separate buildings or separate fire areas.

�! Areas for outdoor storage shaH be approved where the following
are available: adequate municipal fire and police protection; access
roads for use by fire apparatus; adequate water supply- .and, no
exposure hazard.

�! Entire storage site shaH be kept free fran unnecessary accum-
ulation of combustible materials. Weeds or grass and dry vegetation
shaH be kept down and a regular procedure provided for the periodic
cleanup of the entire area.

�! Tarpaulins used for the protection of storage against the weather
sheH be flameproofed.

�! The entire premises shall be approved by the head of the fire
department.

7/1/79 Vol. 15 - 100
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10.06: continued

�! No warehouse, factory or commercial building shall be fumigated
by the use of any volatile flammable liquid, toxic substance, or any
material requiring flame, unless a perjnit has been obtained therefor
from the head of the fire department. Any building being so fumi-
gated shall be conspicuously posted to give warning of the fumigant
hazard at aH entrances during the entire fumigating operation.

�! Smoking shaH be defined as smoking or possessing a lighted
cigarette, cigar, pipe, or other smoking article.

�! Smoking shaH be prohibited in factories, workshops, mercantile
establishments or warehouses, where the materia] being handled in and
about such structure is of a Qammable nature of where such structures
are of a combustible construction which may, in the opinion of the
head of the fire department, constitute a fire hazard. Such structures
shaH be provided with a smoking area or areas for employees. to be
approved by the head of the fire department.

�! Smoking shaH be prohibited in every assembly theatre classified
in USE GROUP F-1-A or in USE GROUP F-1-B in the State Building
Code.

Such structures shall be provided with a room or area to be desig-
nated as a "Smoking Area." Such room or area shall be of a size
suitable to accommodate the number of smokers requiring such facility.
The head of the fire department shaH approve such areas.

�! Smoking shaH be prohibited in schools, coHeges, universities,
public buHdings and institutions except that smoking shaH be permitted
in designated areas. Such areas shaH be approved by the head of the
fire department. Such room or area shaH be of a size suitable to
accommodate the number of smokers requiring such facility.

�! Smoking shall be prohibited on aH docks, wharves and waterfront
areas, except that smoking may be permitted in smoking areas so
designated and approved by the head of the fire department.

�! Smoking may be permitted in "No Smoking Areas" of public haHs
and special halts only when they are not being used as auditoriums
requiring fixed seats and aisles, if the head of the fire department so

� approves.

�! Each smoking area shall be equipped with at least the following
items: a bucket of sand or other suitable receptacles for the disposal
of smoking articles; a fire extinguisher for Class A fires; a fire
blanket for the extinguishment of clothing fires. The head of the fire
department may require an increase in the number of the above items
or additional safety appliances before approving such smoking areas.

 8! Durable red and white signs with the words "NO SMOKING" in
letters not less than three inches in height, shaH be conspicuously
posted in and about the "no smoking areas" referred to in 527 CMR
10,07�! through 10.07�!.

 9! Durable green and white signs with the words "SMOKING AREA"
in letters not less than three inches in height, shaH be conspicuously
posted in and about the smoking areas designated in 527 CMR 10.07�!
through 10.07�!.

10.08: Hos itals

AH hospitals shall conform to the following fire driH regulations:

7/Ij79 Vol. 15 - 101
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10. 08: continued

�! Each hospital shall formulate a plan for the protection and evacua-
tion of aH persons in event of fire, such plan to be presented to and
approved by the head of the fire department. AH employees shall be
kept informed of their duties under such plan.

�! The head of the fire department shall visit each hospital at least
four times each year for the purpose of ascertaining whether the
supervisors, attendants and other per sonnei are familiar with the
approved plan of evacuation.

10, 09: Schools

AH schools shaH conform to the following fire driil regulations:

�! The responsible school official in charge of the school or the
school system shall formulate a plan for the protection and evacuation
of aH persons in the event of fire, and shaH include alternate means of
egress far aH persons involved; such plan to be presented to and
approved by the head of the fire department.

�! The headmaster or person in charge of each school shall see that
each class instructor or supervisor shall receive proper instructions on
the fire driH procedure specified for the room or area in which that
person carries out his duties before he assumes such duties,

�! Every student in aH schools shaH be advised of the fire drill
procedure or shall take part in a fire drill within three days after
entering such school.

�! The head of the fire department, or person designated by him,
shaH visit each school at least four times each year for the purpose of
conducting fire drills and questioning the teachers and supervisors.
These drifls shall be conducted without advance warning to the school
personnel other than the person in charge of the school at the time.

10.10: Theatres

�! Each theatre shall formulate a plan for the protection and evacua-
tion of aH persons in event of fire; such plan to be presented to and
approved by the heed of the fire department. AH employees shaH be
kept informed of their duties under such plan.

�! The head of the fire department shaH visit each theatre at least
four times each year for the purpose of ascertaining whether the
manager and other personnel are familiar with the approved plan of
evacuation.

10.11: General Use Buildin s

 I! Any inner court not protected by a roof which wiH support a load
of 40 lbs. per square foot shall have a substantial parapet or barrier
at least 30 inches high. A skylight shaH be constructed to suppport
40 lbs per square foot or shaH have a substantial parapet or barrier
at least 30 inches high.

�! Deleted by emergency regulation filed and therefore effective
February 18, 1976. See 527 CMR 21.00 for regulations on flammable
decorations.

�! The head of the fire department shall, when he has knowledge,
or that in his opinion any electrical wiring or equipment in or about
any building or other structure is defective or improper, report the
same in writing to the proper authority or authorities for enforcement
of the laws relative thereto.
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10.11. continued

�! The basement and each story of a building which is subject to
Section 21, Chapter 143 of the General Laws, as amended, shaH be
supplied with means of extinguishing fire, consisting of a hose attached
to a suitable water supply and capable of reaching any part of such
basement or story, unless the building has otherwise been provided
with such portable apparatus as the inspector shall direct, Such
appliances shall be kept at all times ready for use and in good condi-
tion.

Note: In this rule "Inspector" means an Inspector of the Division
of fnspection of the Department of Public Safety.

�! a! Any person, firm, corporation, society, association or partner-
ship who keeps an unregistered motor vehicle in running condition
which is equipped with a gasoline tank shall make certain that the
vehicle is garaged or kept under surveillance in the same manner as
a registered vehicle.
 b! Any person, firm, corporation, society, association or partner-
ship who keeps a motor vehicle outside of a garage for a period in
excess of thirty �0! days, which, in the opinion of the head of the
fire department or an inspector designated by him, is in such
repair that it cannot be used or that it appears to him that it is
not intended to be used, said person, firm, corporation, society,
association or partnership shall be responsible for draining the
gasoline from the fuel tank and immediately filling said tank with
water or with a volume of trichloroethylene or other non-flammable
volatile liquid equal to at least 54 of the volume of the tank within
twenty-four �4! hours after written notification by the head of the
fire department or inspector so designated.
 c! Any person, firm, corporation, society, association or partner-
ship who removes a fuel tank from a motor vehicle shall make cer-
tain that such tank has been drained prior to removal from said
vehicle.
 d! Any person, firm, corporation, society, association or partner-
ship who keeps or disposes of a fuel tank which has been detached
from a motor vehicle, shall Immediately make certain that such tank
is drained and filled with water or a non-flammable volatile liquid
equal to at least five per cent �4! of the volume of the tank.

10.12: MisceHaneous Provisions

�! Any person having control of a mercantile, commercial or indus-
'-trial establishment wherein canine guards are maintained shall notify

the head of the fire department of the district, city or town within
which such establishment is located that such canine guard is main-
tained therein. The head of the fire department and the person
giving such notification shall cooperate in determining the procedure to
be taken for the safety of authorized persons entering such mercan-
tile, commercial or industrial establishment.

�! The hoMer of any license issued for the underground storage of
any liquid shaH notify the local licensing authority and the head of the
fire department whenever the provisions of said license cease to be
exercised.

Upon such notification, the head of the fire department shaH pre-
scribe one of the following rules to eliminate hazardous conditions
incident to such cessation:

 a! For temporary cessation: remove the product from tank, fiH
the tank with water or an inert gas, secure all openings to the
tank by means of a screw plub or cap maintained wrench tight.

Temporary cessation shall mean not more than six �! months
from the date that a service station is closed.
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10.12: continued

 b! For permanent cessation: remove the product from
secure all openings to the tank by means of a screw plub or cap
maintained wrench tight, remove tank, The removal of the tank
shall be in accordance with the provisions of Chapter 148, Section
38A, G. L.

Permanent cessation shaB mean when such service station is
closed for a period in excess of six �! months.
 c! For the purpose of this regulation, a gasoline dispensing
station shaB be considered closed during a period in excess of
seven �! days during which the vending equipment and storage
facilities remain in operating condition and the sale or dispensing of
gasoline is discontinued as the voluntary or involuntary act of the
owner or lessee thereof.
 d! The removal of the product from tanks shaB be done by a
competent person using approved equipment under such terms and
conditions as the head of the fire department may prescribe. AB
such products shall be disposed of as directed by the head of the
fire department.

�! Any person removing a fuel oil tank from inside a building for a
purpose other than replacement or repair, shall remove or securely cap
both ends of all fill and vent pipes previously connected to said tank.

REGULATORY AUTHORITY

527 CMR 10.00: M. G. L. c. 148, s. 28.
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JAPANESE JOINT VENTURE FISHERIES

Presentation by

Jay D. Hastings

East Coast Fisheries Law Conference

June 24-25, 1983
Portland, Maine

DOING BUSINESS ARITH THE JAPANESE FISHING INDUSTRY

A. Getting to Know the Japanese People, their Land, Culture,
Customs, and Language.

1, Suggested readings.

a. Reischauer, E.O. The Japanese. Cambridge, London:
The Belknap Press of the Harvard University Press, 1977.

The Chrysanthemum and the Sword. Patternsb. Benedict, R.
of Japanese Culture. New York: Meridian

2. Brief review.

Understanding the Japanese 1ndustr ial Structure.

1. See FlGURE I.

The purpose of this presentation is to provide a better
under standing of the Japanese fishing industry and the history of
its joint venture fishing operations. Although I do not profess
to be an expert in Japanese business practices, I have developed
some basic guidelines for developing and maintaining business
relationships with Japanese par tners. These guidelines are based
only upon my personal experience in working with the Japanese
people and should be supplemented with additional study materials
by other experts in the field.



2. The major Japanese fishing companies.

C. The Organization of a Japanese Fishing Company.

Typical organizational structure. See FIGURE II.

2. Personel identification within the organizational
structure.

a. Ranks within a Japanese firm. See FIGURE III,

b. Ranks within the organizational structure. See
FIGURE IV.

c. Identification of rank within a typical office
layout. See FIGURE V.

d. Identification of personal rank. See FIGURE VI.

D. The Decision Making Process.

1. Group orientation.

ldcritificution of the decision maker s

E. Meetin the Japanese.

1. Preparation for the meeting.

2. Personal v. impersonal contact and communication.

3. Formality and importance of avoiding confrontation.
The importance of follow-up contact and social
communication.

F. Japanese Joint Ventures in the North Pacific.
1. IIistorical interest in JV operations and U.S. investment,
2. Avoiding confrontation: the controversy over offshore v.

onshore U.S. fisheries development.

a. NOAA interim policy on <I.S. processor preference
announced in February 1978 reversed in Hay 1978 for
lack of sufficient legislative intent to give a
preference.



b. Led to Processor Preference Amendment enacted into law

in Aug. 1978.

3. The policy of "Fish and Chips".

a. Initially implemented in 1978 linking foreign allocations
with willingness on the part of foreign nations to
provide greater access for U.S. seafood products to its
markets.

b. Tariff reductions conceded by Japan during MTN, but
resulted in few sales to Japan.

c. The shift in policy.

  1! 40,000 mt of Japanese BS/A pollock allocation
withheld during 1980.

�! Led to the first Japanese JV during 1981 for
15,000 mt by Taiyo and Nippon Suisan.

�! One half of each nation's foreign allocation
withheld during 1982 for purpose of stimulating
increased JV operations.

d. The policy is implemented into law.

4. The expansion of Japanese JV operations.

a. The Seattle meeting, June of 1982 and follow-up
technical meet ing in November of 1982.

b. The current status of JV operations under the June 1982
MEMORANDUM OF DISCUSSIONS. See TABLES I and II.

G. Are increased oint venture fisheries under the pressure
o the "fish and chips" policy healthy for the development
of the U.S. fishin industry?

1. Can both parties negotiate and contract fr eely for the
mutual benefit of both parties engaged in the business
operation?

1Iow do joint venture operations increase our knowledge
and capability for developing both domestic and export
mar kets for underutilized fishery resources?
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FIGURE III

Ranks within a Japanese Firm

KaichoChairman:

P r r'sirf en t . Sliacho

RiN%Puku ShachoVice President:

Torishimar iyaku
Director;

General Manager: Bucho

Deputy General Manager Bucho Dairi

Section Chief: Kacho
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FIGURE IV

Organization Structure of
a Major General Trading Firm



FIGURE V

Typical Office Layout
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KENELM N. COONS

Mr. Coons is the Executive Director of the New England
Fisheries Development Foundation in Boston,
Massachusetts. 'the Foundation, and organization devoted
to the development of the regional seafood industry,
consists of l30 New England fishermen's groups, seafood
processors, and seafood distributor. Before joining the
Foundation as its first director, Mr. coons was the
Executive Director of the Rhode Island Seafood Council for

four years.

Mr. Coons was the Executive Vice-president of the
Prelude Corporation, a seafood importing and retailing
company in Rhode Island from l973-1977. Prior to that, he
was in charge of marketing for Doxsee Foods of Baltimore,
Maryland. His other marketing experience has been with
Richardson-Vick, Level Brothers, and General Foods.

Mr. Coons has a B.A. in Sociology from Harvard
College. He received the Masters in Marine Affairs from
the University of Rhode Island in 1977.



JOHN H. DUNNIGAN

Mr. Dunnigan recently opened his own consulting
practice, specializing in fisheries, marine affairs,
international trade, and governmental and regulatory
matters. Immediately prior to that he was Deputy
Executive Director of the New England Fishery Management
Council, and was generally responsible for the development
and drafting of Fishery Management plans. Mr. Dunnigan
spent 8-l/2 years in NOAA field legal offices, serving as
legal counsel to each of the NMFS regions. He was the
NOAA Regional Attorney in both the Southeast and Northeast
Regions, and thus served as counsel to five of the eight
Regional Fishery Management Councils. He also spent a
short time as NQAA's Acting Deputy Assistant General
Counsel for Fisheries in Washington. Mr. Dunnigan earned
two law degrees from the University of Washington: a J.D.
in 1973, and a LL.M.  Marine Affairs! in l974.



RALPH J. GILLIS

Mr. Gillis, in addition to his private practice in
Plymouth, Mass., serves as General Counsel to the New
England Fisheries Development Foundation. He is on the
Advisory Committee for Oceans, Environmental and
Scientific Affairs. Previously he was with the law firm
of Northcutt Ely, Washington, D.C. where he was involved
in international maritime boundary disputes, deepsea
mining and offshore hydrocarbon development, and other
maritime and environmental legal issues

Between l973 and 1976, Mr. Gillis was an attorney with
the Marine Resources Section of the U.S. Department of
Justice in Washington, D.C. He was participated in
preparing the early drafts of the superfund legislation,
and in Iaw of The Sea issues, interstate maritime boundary
disputes, and issues relating to offshore hydrocarbon and
mineral resources. He was the attorney for the U.S. as

Seacoast Products, Inc.

Mr. Gilis earned his B.A. in 1969 from St. Francis
Xavier University, Nova Scotia, and the J.D. in 1972 from
the University of Maine School of Law. He received the LLM
in International Maritime Law in 1975 from Edinbough
University, UK, and the Ph.D...  S.J.D.! in 1978 from
Cambridge University, U.K.



DONALD E. GRAHAM

Mr. Graham joined the law f irm of McDermott, Will and
Emery of Washington, D.C. as a partner in 1982.
immediately before that, he was Vice-president and General
Counsel for the National Council of Farmer Cooperatives
for 12 years. He worked in all phases of the law as it
relates to cooperatives: taxation, antitrust, securities,
and transportation

Mr. Graham's previous experience includes work for the
U.S. Department of Agriculture as a trial attorney, as a
transportation attorney, and as a Department of
Agriculture representative before the Insterstate Commerce
Commission, The Federal Maritime Commission, the Civil
Aeronautics Board, and other state and federal regulatory
agencies Between 1951 and 1963, Mr. Graham was a
lay-brother with the Trappist Monks. Beginning as the
general manager of orchards and dairy herd at a California
monastery, he voluntered to go to Lantao Island, Hong
Kong, to spend two years teaching modern farming and
dairying to a group of refugee Chinese monks and setting
up their milk distribution system in Hong Kong and the
other islands in the New Territories.

A native of New Orleans, Mr . Graham earned his LL ~ B.
from Loyola University in 1950.



ALAN D. GUIMOND

A member of the New England Fishery Management
Council, Mr. Guimond is the President of Stonington
Seafood Products of Point Judith, Rhode Island. His
company recently joined the Spanish company Anavar S.A. to
for'm Stonavar Offshore Processing, a joint venture for
Loligo squid, incorporated in Rhode Island and operating
in the Mid-Atlantic region.

He is the past president of the Atlantic Offshore
Fishermen's Association, and a member of the Marine
Fisheries Advisory Committee to the Department of Commerce.



JAY D. HASTINGS

Mr. Hastings is currently a leqal and fisheries
consultant in private practice in Seattle, Washington.
Since 1978, his office has specialized in fishery
management affairs under a major retainer contract with
the Japanese Fishing Association, an umbrella organization
for the Japanese fishing industry. Under this contract,
his office assists and advises the Japanese fishing
industry and government on fisheries management and
development of fisheries within the jurisdiction of the
United States.

From 1978 to 1979, Mr. Hastings served as a consultant
with the firm of Earl R. Combs, Inc, in Mercer,
Washington, and assisted in a trade development program
for the Indian tribes of the pacific Northwest under
contract with the United Indians for All Tribes
Foundation, Seattle, Washington. From 1976 to 1978 he was
employed by the Nichiro Fisheries Company, Ltd., as a
legal and fisheries consultant. His previous experience
includes serving as an Assistant Attorney General for the
State of Washington, as Law Clerk for the firm of Winston
and Cashatt of Spokane, Washington, and as Deputy County
Clerk for the Superior Court in Spokane, Washington.

Nr. Hastings received his LL.B. from Gonzaga
University in Spokane, Washington, and his Masher of Laws
from the University of Washington.



ROBERT HAYES

Mr. Hayes is the Director of the Office of Industry
Services, National Marine Fisheries Services. He manages
and directs a multidisciplinary approach to the
development of the United States fisheries which includes:
financial services, loan guarantees, compensation for
at-sea gear casualties, technology development and
transfer, safety and utilization, research, regulatory
impact review, export and domestic market promotion,
tariff policy, and trade negotiations.

Before joining the Office of Industry Services in
1980, his past work experience within the National Oceanic
and Atmospheric Administration included positions as legal
counsel with the Southeast Regional Office, the Northeast
Regional Office, and NOAA, Washington.

Mr. Hayes earned the B.S. from Boston University in
1968, and the J.D. from Catholic University, Washington,
D.C. in 1974.



DAVID C. HOOVER

Mr. Hoover is the General Counsel to the Division of
Marine Fisheries, Massachusetts Department of Fisheries,
Wildlife, and Recreational Vehicles in Boston. He is also
the Administrative Law Judge for adjudicatory procedings
conducted by the Division of Marine Fisheries. He has
served as a special Assistant Attorney General for libel
actions arising out of the enforcement of the marine
fishery laws of the Commonwealth of Massachusetts.

Prior to joining the Division of Marine Fisheres, Mr.
Hoover was a staff attorney for the Office of the General
Counsel, National Oceanic Atmospheric Administration,
Washington, D.C. His assignments included the Office of
Coastal Zone Management and the National Marine Fisheries
Service



TERRY L. LEITZELL

kr. Leitzell is counsel to the Seattle, Washington law
firm of Bogle & Gates in its Washington, D.C. office.
Prior to joining the firm in 1981, he was the Assistant
Administrator for Fisheries, National Oceanic and
Atmospheric Administration, responsible among other
duties, for reviewing, approving and implementing all
fishery management plans authorized by the Magnuson
Fishery Conservation and Management Act.

Between 1973 and 1977, Mr. Leitzell was the Chief
United State Negotiator for the Third Committee, United
Nations Law of the Sea Conference.

Mr. Leitzell received his undergraduate degree from
Cornell University in 1964, and the J.D. from the
University of pennsylvania in 1967.



pAUL MacGREGOR

paul MacGregor is a partner in the Seattle law firm of
Mundt, MacGregor, Happel, Falconer, Ruiauf & Hall, which
represents a number of clients engaged in the harvesting,
processing and marketing of seafoods. Mr. MacGregor has
had extensive experience in the representation of foreign
fishermen before the North Pacific Fishery Management
Council.

A graduate of the University of Southern California,
Mr. MacGregor received a Masters degree from the London
School of Economics in 1967, and a law degree from
Stanford University in 1970. He clerked for Judge Max
Rosenn of the U.S. Court of Appeals for the Third Circuit
in 1971, and practiced antitrust and trade regulation law
in Washington, D.C. before moving to Seattle in 1976 to
become a founding partner in Mundt, MacGregor.



TIMOTHY R. McHUGH

Mr. McHugh is with the Boston law firm of Hoch,
Flanagan, and Snyder, specializing in admiralty,
commercial transactions and litigation. Prior to joining
the firm, he was employed by the Division of Stationary
Source Enforcement of the U.S. Environmental Protection
Agency.

Mr. McHugh served six years with the U.S. Coast Guard,
rising to the rank of Lieutenant. He was a Coast Guard
representative to international fishery negotiations and
officer responsible for seizing foreign vessels in
violation of the Fishery Conservation and Management Act
and other U.S. laws. His duty stations included the USCGS
VIGILANT baseo in New Bedford, Massachusetts, the First
Coast Guard District Intelligence and Law Enforcement
Branch, and the Ocean operations Division at C.G.
Headquarters in Washington, D.CD

He earned a B.A. in Government and International
Relations from the University of Notre Dame in 1970 and
the J.D. from Washington College of Law, The American
University in l978



JOHN R. McKERNAN, JR.

Representative McKernan was elected to the 98th
Congress in November 1982. He serves on the Merchant
Marine ano Fisheries Committee and its Subcommittee on
Fisheries and the Environment, the Government Operations
Committee, and the Select Committee on Children, Youth and
Families.

Mr. McKernan was formerly a partner in the law firm of
Verrill & Dana of portland, Maine. He was a member of the
Maine House of Representatives from 1972-1976 where he
served as Assistant House Minority Leader between 1975 and
1976.

Mr. McKernan earned a B.A. from Dartmouth College in
1970 and the J.D. from the University of Maine Law School
in 1974.



DR. GUY MARCHESSEAUL'I

Dr. Guy Marchesseault is the Deputy Director of the
New England Fishery Management Council. Prior to his
present position he was Senior Biologist and Chief
Scientist on the Council staff. He has served the Council
since 1977. He has played a principle role in the
development of the Council's fishery management plans and
amendments, including conducting biological resource
analyses.

As a lecturer at Harvard University's Division of
Applied Sciences, Dr. Marchesseault has taught courses in
the management of marine fisheries. He is also the author
of numerous scientific publications in fishery resource
assessment and management. He received his Ph.D. in
oceanography in 1976 from the University of Rhode Island.



LT. CMDR ~ LAURENCE P ~ MINOTT, JR.

Lieutenant Commander Bud Minott has served in the
United States Coast Guard since enlistment in l964. After
serving on C.G.C. CASTLEROCK out of Portland, Maine, and
C.G.C. McCULLOCH and WINNEBAGO out of Wilmington, N.C., he
was transferred in 1972 to the Marine InspectiOn Office in
Long Beach, Ca., where he served for two and a half years
as the Senior Investigating Officer for all casualties,
including fishing vessels. He then spent four years as
the Senior Investigating Officer and Chief of the
licensing branch of the Marine Safety Division in
Huntington, W.V. In l980 he was transferred to his
present position as Chief, Prevention and Enforcement
Section, Marine Safety Division, at the First Coast Guard
District in Boston. In thxs position he has
responsibility for all violations of Coast Guard safety
regulations by commercial vessels, including fishing
vessels.



ROBERTO MORKNO

Mr. Moreno is an attorney with the Law Offices of
Jimeney 6 Fuste of San Juan, Puerto Rico, which
specializes in admiralty and maritime law and general
litigation in Federal Court. Mr. Moreno's personal
expertise is in marine environmental law.

Formerly an Assistant U.S. Attorney, Mr. Moreno
handled all environmental litigation, admiralty and
maritime suits and was the principal trial attorney for
U.S. Navy matters.

His earlier experience was as Regional Counsel of the
National Oceanic and Atmospheric Administration {NOAA! for
the Southeastern part of the United States. As such, he
served as Chief Counsel for the Southeast Regional
Director of the National Marine FiSheries Service {NMFS!
and as the legal advisor to the Gulf of Mexico, South
Atlantic and Caribbean Fishery Management Councils. Prior
to this, Mr. Moreno was a NOAA staff attorney in the
Office of Marine Fisheries in Nashington, D.C.



MORON H. NORDQUIST

Mr. Nordquist is a partner in the Washington, D.C. law
firm of Duncan, Allen and Mitchell. His practice focuses
on oceans, natural resources, and international law. He
has special expertise in fishery joint ventures, vessel
financing, environmental permitting, alternative energy
projects, export licensing, government contracting, and
capital formation. He has represented a number of
international clients, including major natural resources
companies ana foreign governments.

Mr. Nordquist has taught various international or
natural resources law courses at American University,
George Washington University and the University of
Virginia. He has published extensively on ocean law,
including the ten-volume series New Directions. and the
two-volume set North America, Asia-pacific and the
Develo ment Law of the Sea.

Mr. Nordquist chairs the American Bar Association's
Law of the Sea Committee and the Marine Law and Policy
Committee of the Marine Technology Society. He is on the
Marine Board of the National Academy of Engineering as
well as on the Advisory Board of the Center for Ocean Law
and policy, University of Virginia.

For eight years, Mr. Nordquist served with the Office
of Legal Advisor in the U.S. Department of State. He
specialized in ocean affairs serving as U.S. Alternative
Representative to the Third U.N. Conference on the Law of
the Sea and Office Director of the National Security
Council Znteragency Task Force on Law of the Sea. Mr.
Nordquist also participated in Congressional activities as
Legislative Counsel to the Department.

A graduate of Oregon State University, he received his
D.D. from California Western University in 1969, a diploma
from Cambridge University in 1974, in international law,
and the S.J.D. from University of Virginia in 198l.



CRAIG R. O' CONNOR

Rr. O' Connor has been NOAA Regional Counsel in St.
petersburg, Florida for the past five years. He was
previously employed in the private sector as an attorney
in Phoenix, Arizona.

He earned the B.S. from Northern Arizona University,the J.D. from Arizona State University, and the LL.N. from
the University of Miami.



WALTER T. PERKYRA

Dr. Pereyra is the Vice President and General Manager
of Marine Resources Company, Seattle, Washington, a
rapidly-growing joint Soviet-American seafood venture.
Initiated in 1977, the company had sales of $25 million in
1982. Dr. Pereyra is also a managing partner in three
fishing trawlers.

Dr. pereyra spent 16-1/2 years with the National
Marine Fisheries Service. His last position there was
Director, Division of Resource Assessment and Conservation
Engineering at Northwest and Alaska Fisheries Center in
Seattle. He taught seven years as an affiliate associate
professor at College of Fisheries, University of
Washington and authored more than 40 scientific
publications in the areas of fisheries development, marine
ecology, and resource assessment. Dr. Pereyra earned his
B.S. in zoology at the University of Maine, and the M.S.
and Ph.D. in Fisheries at the University of Washington.



ALISON RIESER

Alison Rieser is the Director of the Marine Law
Institute of the University of Maine School of Law and the
University of Southern Maine. She teaches Ocean and
Coastal Law at the Law School.

prior to her present position she was a Research
Fellow in Marine policy and Ocean Management at the Woods
Hole Oceanographic Institution. She has also served in
the Office of General Counsel for the National Oceanic and
Atmospheric Administration and for the U.S. Environmental
protection Agency in Washington, D.C. From 1978-1981 she
was a consultant to the New England Fishery Management
Council.

She holds a bachelor's degree from Cornell University
and a Juris Doctor from the National Law Center of George
Washington University.



Mr. Tate is the Deputy Director of the l50p-member
Massachusetts Lobstermen's Association. He is a
seLf-employed government and public affairs consultant,
representing clients as a registered legislative agent at
the federal, state, and municipal levels of government.

From L975 to l98l, Mr. Tate worked for the Greater
Boston Chamber of Commerce, Inc., where, in addition to
supervising the administration and operation of the
organization, he acted as liaison between the Chamber and
government, labor, community and media groups. His
previous experience was with the airline industry,
including Eastern Air Lines, Mohawk Airlines, United Air
Lines, and Travel Systems International, Ltd.

Mr. Tate has a B.A. degree from Adelphi college.


