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PURPOSE

Recent developments in fisheries law affect lawyers with
clicnts in the harvesting, processing, and marketing scctors of the
fishing industry throughout the eastern seaboard.

In the seven years since the Magnuson Fishery Conservation
and Management Act established a framework for comprehensive
fisheries management, the legal needs of the fishing industry have
become increasingly complex. Individuals and associations are
challenging state and federal management decisions. Fishery
cooperatives have expanded their roles to encompass marketing,
management, and vessel services.

In an era of fiscal restraint, financing new vessels or on-
shore facilities presents new challenges. At the same time, the
development of new markets, here and abroad, creates new
apportunities, Trade missions to other nations are opening doors
for U.S. processors. At-sea joint ventures between U S. fishermen
and foreign processors have expanded the markets for harvesters.
In all these undertakings, lawyers are playing an increasingly
important role,

The conference witl update participants on current manage-
ment and enforcement policies for East Coast fisheries as well as
Coast Guard vessel safcty and documentation requirements. The
program will also explore several areas where fisheries law is
evolving rapidly, in joint ventures, opportunities and competition
with foreign markets, the growth of cooperatives and associations,
and financing fisheries development. In addition, traditional
business law issues such as incorperation and antitrust questions
will be discussed from a fisheries perspective.

The MARINE LAW INSTITUTE is a component of the
University of Maine School of Law and the University of Southern
Maine’s Center for Research and Advanced Study. The Institute
carries out research and educational projects on legal issues
affecting occan and coastal resources. One of its primary areas of
investigation is the interjurisdictional problems associated with
the management of marine resourees on the state, federal, and
international levels. The Institute is on the Portland campus of
the University of Southern Maine, one-half mile from the business
district of Portland.

PORTLAND

Portland is a city in touch with the sea. The working
waterfront of Portland is home to Maine's largest fishing feet,
fexrry services to the harbor islands and to Nova Scotia, and pilot
boats that guide large oil tankers into pore. The pride of Portland
is its reconstructed Old Port District which boasts specialty shops,
craft cooperatives, and many fine restaurants and cafes.

A newly-upened wing of the Portland Art Museum features
marine artists, many of whom, like Winslow Homer, used the
Maine coast for their inspiration. A few minutes” drive from
downtown Portland are the sandy beaches, rocky cliffs and
lighthouses which typify Maine,

FRIDAY, JUNE 24

8:30 REGISTRATION
%:00 INTRODUCTION AND WELCOME

2:15 FISHERIES MANAGEMENT REGULATION

— The federal fishery management process: plans and
procedures of the New England, Mid-Atlantic, and
South Atlantic Management Councils; Considerations
for litigation under the Magnusen Fishery Conservation
and Management Act; State fishery regulations:
procedures in the eastern states and relationship 1o
Council plans; Representing foreign fishing interests.

Alison Rieser, Director, Marine Law Institute, Uni-
versity of Southern Maine, Portland, ME

John Dunnigan, Marine Resources Consultant, George-
town, MA {(Formerly NOAA Northeast Regional
Counsel & Deputy Director, New Engiand Fishery
Management Council}

David €. Hoover, Chief Counsel for Fisheries, Common-
weaith of Massachusetts, Boston, MA

lay Hastings, Attorney-at-Law, Seattle, WA
10:45 BREAK
11:00 ENFORCEMENT
— How National Marine Fisheries Service prosecutes
violations of federal regulations; Representing your

fisheries client; Special enforcement issues: vessel
scizures and libelling and warrantless vessel searches.

Craig O’Cennur, Southeast Regional Counscl, NOAA
General Counsel, St. Perersburg, FL

Robert M. Rhodes, Esq., Messer, Rhodes & Vickers.
Tallahassee, FL (General Counsel to Southeastern
Fisheries Association, Inc,}
Roberto Moreno, Esq., Jimenez and Fuste, Hato Rey
Puerto Rico
12:00 LUNCH
Speaker:
Robert Haves, Director, National Marine Fisherics
Service, Office of Industry Services
“The Next Billion (in U.S. Fish Exports): Expanding
Foreign Markets and the Special Problems of Counter-
Trade™
1:15 FEDERAL LICENSING REQUIREMENTS
— Vessel documentation; Coastwide trade and foreign
vessel requirements; Safety requirements,
Timothy McHugh, Esq., Hoch, Flanagan & Snyder,
Bostan, MA
Terry Leitzell, Esq., Bogle and Gates, Washington, D.C.
(Formerly Assistant Administrator for Fisheries, NOAA)

Richard Hiscock, Vessel Safety Consultant, N. Chatham,
MA
2:45 BREAK
3:00 FISHERIES DEVELOPMENT
— Private sector tinancing for vessels and shoreside

facilities; Federal financial assistance programs; Salon-
stall—Kennedy Act Program and the Fisheries Develop-

TRANSPORTATION

The Law School is located on the University of Southern
Maine Portland campus, % mile from Exit 6B, Forest Avenue,
off Interstate 295, approximately 2% hours driving time north ¢
Boston. Portland is served by the Portland Jetport, about five
miles from campus. Connections between the Jerpore and down-
town Portland can be made by taxi, rental cars and Metro bus.

More detailed transportation information will be sent to
registrants,



ment ¥oundations; U 8.~ Canadian competition or

cooperation: response to the Kirby Task Force Report.
W Timoethy R. McHugh, Hoch, Flanagan & Snyder

Robert Hayes, National Marine Fisheries Service

Terry Leitzell, Bogle & Gates

KenCuons, Executive Directar, New England Fisheries

Development Foundation, Boston, MA

Ralph Gillis, General Counsel, New England Fisheries
Development Youndation, Boston, MA

Dr. Guy Marchesseanlt, Deputy Director, New England
Kishery Management Council, Saugus, MA
5:30 RECEPTION
6:30 DINNER
Speaker:

Congressman John B. Breaux, Chairman, Subcommittee

on Iisheries and Wildlife Consarvation and the Environ-
ment (INVITELD)

“The Government's Role in Assisting the U.S. Fishing
Industry™

SATURDAY, JUNE 25

8:30 ASSOCIATIONS, COOPERATIVES, AND
ANTI-TRUST
— The role of associations; Forming cooperatives; Anti-
trust problems

Rov Tate, Deputy Director, Massachusetts Lobster-
men’s Association, Marshfield, MA

Donald . Graham, Esq., McDermott, Will & Emery,
Washington, D .C. {Formerly General Counsel, National
Farmers Co-6p)

. :30 JOINT VENTURES

S — Qperational considerations

Walter Pereyra, Marine Resources Co., Scartle, WA
10:00 BREAK

10:15 JOINT VENTURES (Continued)

— Kinancial and contractual considerations; Government
regulatory aspects: assessments of joint ventures
“gapacity” and permitting: Internal waters joint
ventures: state procedures; Doing business with the
Japanese, Prospects for east coast joint ventures.

Myron Nordquist, Esq., Duncan, Allen & Mitchell,
Washington, D.C.

John Du nnigan, Marine Resources Consultant
David Hoover, Massachusetts Division of Marine
Fisheries

Paul MacGregor, Esq., Mundr, MacGregor, Happel,
Yalconer, Zulauf & Hall, Seattle, WA

Jay Hastings, Attorney-at-Law
Walter Pereyra, Marine Resources Co.

Al Guimond, President, Stonington Foeds, Inc,

Stonington, CT
12:00 AUDIENCE COMMENTS

COURSE MATERIALS

Derailed outlines and materials compiled by the speakers
will be provided to each participant.

-

Call the Marine Law Institute at (207) 780-4474
if you have any questions.
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REGISTRATION INFORMATION

The registration fee is $100.00 if received before June 15,
1983 and $125.00 thercafter. The fee includes attendance at
all sessions, course materials, refreshment breaks, Friday lunch,
and dinner at the Eastland Hotel on Friday evening.

If you plan to bring a guest to the Friday evening dinner,
please add $18.00 to the regisiration fee.

Return the attached registration form as soon as possible,
or you may register by telephone (207) 7804474, Receipt of
registration fee confirms your reservation.

ACCOMMODATIONS

Pleuse make your own reservations for overnight accommo-
dations as soon as possible. Blocks of rooms have been rescrved
for conference participants at the Downtown Holiday [nn and the
Eastland Hotel in Portland, as well as at the Gorham campus of
the University of Southern Maine, a 25-minute drive from the
Law School. In order to qualify for special room rates, you
should make reservations by June 9, 1983, and mention the East
Coast Fisheries Law Conference in your correspondence.

One night’s deposit or a credit card number will guarantee
YOUur room reservations.

Gorham Campuns
Depe. ol Conlerences
Woodward Hall

Eastland 1ol
157 High Street

Downtown Huliday Inn
88 Spring Street
Portland, ME 04111 Portland, ME 04101
(207 775-2311 (207) 775-3411 Gorham, MF U4038
or or {207) 780-5264
1-800-238-8000 1-800-341-0414 or
Single: 45.00 and up Single: 55.00 (207) 780-407 4
Double: 5500 and up Double: 65.00 Double: 8.50/purson
Single: 11.00/person
{Towels & linens mel.)
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REGISTRATION FORM
East Coast Fisheries Law

Name Phone
Affiliation

Address

City Suare Zip

$100 before June 15, 1983
$125 after June 15, 1983

$ for
Friday dinner at Eastland Hotcl
($18.00 per guest)

Total

L] Registration fee enclosed

[-] Bill my arganization

Make check payable to: University of Southern Maine

Registration Fee:

guest(s) for

Check appropriate box

Marine Law Institute
246 Deering Avenue
Portland, Maine 04102

Return this form to:
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The Marine Law Institute announces a
continuing education opportunity for marine
affairs lawyers and others advising the East
Coast fishing industry.

PORTLAND

June 24-25,1983

University of Maine
School of Law
Portlond, Maine



I.

THE FEDERAL FISHERY MANAGEMENT PROCESS: PLANS AND PROCEDURES

OF THE REGIONAL FISHERY MANAGEMENT COUNCILS

Alison Rieser
Marine lLaw Institute

The Magnuson Fishery Conservation and Management Act of 1976 (MFCMA)
A. Purpose and Effect of the Original Act

1. Established 197-mile zone contiguous to the territorial
sea subject to exclusive management authority of U.S.

2. Made all foreign fishing within waters adjacent to U.S.
subject to the Act, except for tuna

3. Placed domestic fishing industry under federal management
for the first time

4. Left existing state authority over fisheries within
territorial waters intact, subject to possible preemption
by the Secretary of Commerce

B. The Management Process under the MFCMA

1. The eight regional fishery management councils : their
authority, membership, and role

2. Role of the Secretary of Commerce
3. Role of the Department of State

4. Contents of Fishery Management Plans
a. description of the fishery and specification of
the management unit

b. specification of optimum yield, total allowable level
of foreign fishing, domestic annual harvesting and
processing, and joint venture processing

c. management measures and data reporting requirements
5. National Standards for fishery management

6. Council procedures
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7. Problems in implementation

a. relationship between the Councils and NOAA/NMFS;
length of time required to obtain plan approval
and implementation

b. enforceability of management measures, including
problems with state regulation in territorial waters

¢. credibility of management measures and their scientific
basis

I1. Major Amendments to the MFCMA

A. Joint Venture Amendment of 1977 (P.L. 95-354)--to provide
for the regulation of foreign fish processing vessels in
the Fishery Conservation Zone {(FCZ)

B. American Fisheries Promotion Act of 1980 (P.I.. 96-561)--
changing the foreign fishing allocation criteria to
encourage foreign countries to open up markets for U.S.
fish products

C. Internal Waters Joint Ventures Amendment of 1982 (P.L. 97-191)
to provide for state regulation of foreign fish processing
vessels in internal waters of the state (inside the baseline)

P. 1982 Amendments (P.L. 97-453)--changes in the FMP process:

a. automatic approval of plans after 75 days if not
disapproved or returned to the Council

b. emergency power of Secretary to promuloate regulations
even if no plan is in place {(allowing up to 90 days of
Secretarial regulation without Council approval and another
90 days with it); mandatory emergency regulations to be
promulgated if Council votes unanimously to request such
action)

C. requirement that Councils submitted draft proposed requlations
with FMPs to the Secretary

III. Overview of East Coast Fishery Management Plans
A. New England

1. groundfish (cod, haddock, yellowtail flounder)
2. Atlantic scallops
3. American lobster (proposed)

4. Atlantic sea herring (withdrawn)
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B. Mid-Atlantic

l. surf clam and ocean quahog
2. squid, mackerel, and butterfish

3. bluefish (under development) -
C. BSouth Atlantic and Gulf of Mexico

1. stone crab
2. spiny lobster
3. snapper-grouper (proposed)

4. coastal migratory pelagic species

AFPENDICES

Guidelines for Fishery Management Plans, 50 CFR Part 602
Summaries of Major East Coast Fishery Management Plans:

Squid, Mackerel and Butterfish
Spiny Lobster

Coastal Migratory Pelagic Species
Snapper-Grouper

American Lobster

Atlantic Groundfish

Stone Crab
Atlantic Sea Scallop



Amendment #3 to the Atlantic Mackerel, Squid and
Butterfish Fisheries, 50 CFR 655; 48 Ped.Reg. 14554, April
1983

Amendment $3 to the Fishery Management Plans for the
Atlantic Mackerel, Squid and Butterfish Fisheries merged
the management plans for the three fisheries into a single
management regime, and extendea the requlations through
March 31, 1986. The amendment was initially approved on
April 4, 1982 (48 Fed.Reg. 14554), and an interim
emergency rule, effective from April 1, 1983 through June
29, 1983, was issued simultanecusly. The Plan applies to
all Atlantic Mackerel, Squid and Butterfish under U.S.
jurisdiction, excluding the Gulf of Mexico and the
Caribbean Sea.

Unaer the regulations implementing the amendment, the
Secretary of Commerce must make an annual determination of
optimum yield (OY), domestic annual harvest (DAH),
domestic annual processing (DAP), total allowable level of
foreign fishing (TALFF), and reserve (if any) for each of
the fisheries.

The optimum yield for Loligo squid may not exceed
44,000 metric tons (mt); OY for Illex squid may not exceed
30,000 mt. The regulations provide for a Reserve equal to
half of the difference between QY and DAH; the other half
is the initial TALFF. 1In order to limit foreign fishing
and give domestic harvesters an additional incentive to
increase their catches, the regulations state that the 0¥
determined annually may be less than the maximum possible
value by the amount DAH is less than 7,000 mt for Loligo
or 5,000 mt for Illex,

The annual OY, DAH, DAP, and TALFF determinations for
Atlantic mackerel are based upon the predicted mackerel
spawning stock size., OY is currently set at 30,000 mt.
The amendment prohibits a directea foreign fishery unless
the spawning stock size exceeds 600,000 mt after the
entire predicted U.S. and Canadian harvests are taken. If
the spawning stock size is determined to be less than or
equal to 600,000 mt, the OY equals the sum of the DAH and
TALFF, not to exceed 30,000 mt., The TALFF for mackerel is
incidental catch only, with the actual amount being two
percent of the allocations of silver hake, plus one
percent of the allocations of Loligo, Illex, and red
hake., If the spawning stock size is predicted to be
greater than 600,000 mt after the predicted U.S. and
Canadian harvests are taken, the OY is the amount which
would result in a spawning stock size of 600,000 mt the
following vear (after the predicted Canadian harvest is
taken). The OY may be adjusted downward, however, to
prevent the total mackerel catch from exceeding the best
estimate of the optimum fishing mortality rate. A minimum




U.S. allocation of 30,000 mt is established by the
regulations, however, the allocation cannot exceed 0OY.

The annual QY for butterfish under the regulations is
the amcunt of fish U.S. fishermen harvest under the
amendment, plus TALFF, the total not to exceed 16,000 mt,
the level calculated to be the maximum sustainable yield
(M8Y) for the stock. The TALFF is six percent of the
allocated portion of the Loligo TALFF plus one percent of
the allocated portions of Illex, silver hake and red hake
TALFF's, plus one percent of the mackerel TALFF if a
directed foreign fishery is allowed.

The regulations also provide for closure of any
fishery is the U.S. fishermen have harvested 80% of the
allowable domestic harvest, if such closure is necessary
to prevent the allowable domestic harvest from being
exceeded,

Proposed American Lobster Regulations, 50 CFR 649; 48
Fed.Reg. 22760, May 20, 1983.

A Fishery Management Plan (FMP) for the American
lobster, developed by the New England Fishery Management
Council in consultation with the Mid-Atlantic Fishery
Management Council, is currently undergoing review by
NCAA, Notice of availability was published on April 21,
1983 (48 Fed.Reg. 17120) and proposed implementing
regulations were issued on May 20, 1983 (48 Fed.Reg.
22760). The regulations govern fishing for the American
lobster within that portion of the Atlantic Ocean over
which the United States exercises fishery management
authority.

Under the proposed regulations, the possession or
landing of lobster with a carapace length of less than 3
3/16 inches is prohibited, and only two claws per tail may
be landed. After January 1, 1986, the landing or
possession of any lobster parts will be prohibited
altogether. The harvesting or females with eggs attached,
or the removal of such eggs, is illegal under the proposed
regulations, and lobster traps must be marked and equipped
with vents to allow the release of sublegal lobsters. 1In
addition, lobster fishermen must obtain a permit to
legally engage in the fishery; the regulations provide for
permitting directly by the National Marine Fisheries
Service (NMFS), or through states having co-operative
agreements with NMFS.

The QY of the fishery is that amount of lobster which
can be harvested under the management regulations
specified. The regqgulations anticipate full utilization of
the resource by domestic harvesters, therefore, the TALFF
equals zero.



Stone Crab Fishery, 50 CFR 654, 44 Fed.Reg. 53519,
September 14, 1979

The Fishery Management Plan for the Stone Crab Fishery
of the Gulf of Mexico, prepared by the Gulf of Mexico
Fishery Management Council, was approved by NOAA on March
19, 1979. Implementing regulations were issued on
September 13, 1979 (44 Fed.Reg. 53519). The regulations
govern fishing for stone crabs within that portion of the
Gult of Mexico along the west coast of Florida, including
the Florida Keys.

The regulations impose a 2 3/4 inch limit on claw size
(crab claws are generally removed at sea; the stone crab
bocies must then be returned to the water before the
fishing vessel leaves the fishery conservation zone
(FCZ}). Additional management measures require that the
traps used have a biodegradable panel, impose area
restrictions on fishing, and establish a closed season for
the fishery between May 16 and October 14,

As a result of gear conflicts between stone crab and
shrimp fishermen in the Gulf of Mexico, and consequent
rising tensions, emergency requlations were issued on
April 6, 1983, closing certain areas of the FCZ to stone
crab fishing. (48 Fed,.Reg. 14903).

The OY is defined as all harvestable adult stone crabs
in the management area between October 5 and May 5 that
have a claw size of 7.0 cm or greater. There are no
foreign participants in the stone crab fishery.

Coastal Migratory Pelagic Resources, 50 CFR 642; 48
Fed.Reg. 5270, February 4, 1983

The Fishery Management Plan for the Coastal Migratory
Pelagic Resources (mackerel) was developed jointly by the
Gulf of Mexico and South Atlantic Fishery Management
Councils. The plan was approved by NOAA on April 1, 1982,
and final implementing regulations were issued on February
4, 1983. (48 Fed.Reg. 5270) The regulations govern
fishing for coastal migratory pelagic fish by vessels of
the U.S5. with the FCZ off the Atlantic coastal states
south of the vVirginia-North Carolina border and in the
Gulf of Mexico.

Management measures contained in the requlations
include season and guota restrictions, size restrictions,
and vessel, gear and equipment limitations. The
regulations establish general quotas for each of the
species managed by the Plan, The king mackerel guotas are
initially broken down by user group {commercial and
recreational). Both the king mackerel and Spanish
mackerel quotas are suballocated by gear type used. 1In



aadition, the regulations provide for closure of the
tisheries upon harvesting of the specific quotas. In the
case of conflict between hook-and-line and gill pet
fishermen, the Secretary is authorized to prohibit use of
gillnet gear within certain areas,

The OY for king mackerel is equal to the best
avallable estimate of MSY for the species. The 0Y for
Spanish mackerel is alsoc MSY and for cobia is the
available amount of cobia which meets the size restriction
established by the regulations.

Since the regulations anticipate that domestic
fishermen will harvest the OY of the fishery, the TALFF is
set at zero,

Spiny Lobster Fishery of. the Gulf of Mexico and the South
Atlantic, 50 CFR 640; 47 Fed.Reg. 29202, July 2, 1982

The Fishery Management Plan for the Spiny Lobster
Fishery was prepared jointly by the Gulf of Mexico and
South Atlantic Fishery Management Councils, and was
approved by NOAA on February 2, 1982. A notice of
pProposed rulemaking was published on March 12, 1982 (47
Fed.Reg. 10878), and an emergency interim rule
implementing the clcsed season portion of the FMP was
published on March 30, 1982 (47 Fed.Reg. 13353). The rule
was effective for 45 days and was extended for an
additional 45 days on May 16, 1982 (47 Fed.Reg. 21256).
Final implementing regulations were published on July 2,
1982 (47 Fed.Reg. 29202). The regulations govern fishing
for the spiny lobster within the FCZ in the Atlantic Ocean
along the coast of the South Atlantic states from the
Virginia-North Carclina border south and through the Gulf
of Mexico,

The regulations establish seasons for the harvesting
of spiny lobster. The harvest of egg-bearing females is
prohibited, as is the removal of eqqgs from such lobsters.
Lobsters with a carapace length of less than 3 inches, or
with a total length of less than 5 1/2 inches must be
returned immediately to the water unharmed. The
regulations also require that traps have a degradable
panel, and prohibit the use of certain gear and harvesting
methods.

The OY for the fishery is specified to be all lobsters
meeting size restrictions establishea by the regulations
that can be harvested by commercial and recreational
fishermen given existing technology and prevailing
economic conditions., This definition of the OY would
equal the DAH, therefore the TALFF is calculated to be
zero.




Snapper-Grouper Fishery of the South Atlantic, 50 CFR
646; 4B Fed.Reg. 26843, June 10, 1983

A Fishery Management Plan for the Snapper-Grouper
Flshery of the South Atlantic is currently undergoing
review by NOAA; notice of availability of the FMP was
published on May 13, 1983 (48 Fed.Req. 21607). Proposed
implementing regulations were published on June 10, 1983
(48 Fed.Reg. 26843),

The proposed FMP manages the snapper-grouper fishery
throughout the FCZ off the southern Atlantic coastal
states from the Virginia-North Carolina border south to
the boundary line between the Gulf of Mexicoe and South
Atlantic Fishery Managment Fishery Management Councils.
The FMP covers 69 species of fish, including snapppers,
groupers, porgies, grunts, tilefishes, sea bass, and other
related demersal species,

The regulations establish minimum sizes for several of
the species in order to prevent harvesting of fish before
they reach their optimum harvest size. 1In addition, the
regulations prohlblt the use of certain types of gear
including poisons, exp1051ves, fish traps, and trawls for
the taking of fish in the snapper-grouper fishery.

The OY for each fishery is the yield that results from
the harvest of fish that have reached the minimum size set
by the regqgulations. Since the expected DAH is equal to
the OY, the TALFF established by the FMP is zero.

Surf Clam and Ocean Quahog, 50 CFR 652; 47 Fed.Reg. 4268,
January 29, 1982

The criginal Fishery Management Plan for the Atlantic
Surf Clam and Ocean Quahog Fisheries, prepared by the
Mid-Atlantic Fishery Management Council, was approved by
NOAA on November 13, 1977 for the period through September
1979. Amendment #1 extended it through December 31, 1979,
and revised reporting requirements to bring them into
compliance with the amended MFCMA, Amendment #2 extended
the plan through 1981. Amendment $#3 extends the plan
indefinitely, and revises it. Final regqulations
implementing the Amendment were issued on January 29, 1982
{47 Fed.Reg. 4268, effective January 26, 1982). The
regulations govern fishing for surf clams and ocean
gquahogs in the FCZ of the Atlantic Ocean.

Under the regulations for the FMP as amended, separate
catch quotas for each fishery within the Mid-Atlantic and
New England areas must be set annually by the Regional
Director of NMFS. These guotas may be adjusted if the
actual catch for any one gquarter falls more than 5,000
bushels short of the specitied quota. 1In such a case, the



shortfall may be added to succeeding quarterly quotas.
Quotas for all of the fisheries may be reduced if it
appears that the total catch will exceed the specified
annual quota, and the Regional Director may close any
fishery if it appears that the guota for any time period
will be exceeded. In addition, fishing for surf clams in
the Mid-Atlantic region is restricted to specified days
and hours,

The implementing regulations also provide for closure
in the event of environmental degradation, and prohibit
fishing in certain polluted areas. The regulations impose
a size restriction of 5/14 inches for surf clams {although
a percentage of undersized clams may be legally taken) ,
and provide for closure of an area to both ocean gquahog
and surf clam fishing if a significant percentage of clams
harvested from the area is undersized.

A moratorium on entry of vessels into the surf clam
fishery has been in effect since 1977. NOAA is currently
considering establishment of a permanent limited entry
program for the fishery; the moratorium has been extended
until review of that proposal is complete.

The regulations prohibit foreign fishing for surf
clams and ocean gquahogs.



Atlantic Sea Scallop, 50 CFR 650; 47 Ped.Reg. 35992,
August 18, 1982

The Atlantic Sea Scallop regulations implement the
Atlantic Sea Scallop Fishery Management Plan, developed by
the New England Fishery Management Council in consultation
with the Mia-Atlantic and South Atlantic Fishery
Management Councils. The Plan was approved on April 26,
1982; final requlations implementing the Plan were issued
April 18, 1982 (47 Fed.Reg. 35992). The regulations
govern fishing for the Atlantic sea scallop within that
portion of the Atlantic Ocean over which the U.S.
exercises fishery management authority.

Management measures established by the regulations set
minimum sizes for Atlantic scallops harvested from U.S.
waters in terms of maximum number of meats per pound (for
scallops shucked at sea) or shell height (for scallops
landed in the shell). Compliance is determined through
random sampling. In addition, the Regional Director of
NMFS must report, at least annually, concerning the status
of the fishery and possible changes in the resource or
industry which might require adjustment of the management
program., Standards may be adjusted within a range of 25
to 40 meats per pound by any cne adjustment.

The requlations established, for the period of May 15,
1982 through May 15, 1983, a maximum meat count of 40
meats per pound with a corresponding minimum shell height
of 3 1/4 inches. ©Under the original regulations, the meat
count was to be reduced thereafter to a maximum of 30
meats per pound, with a corresponding shell height of 3
1/2 inches. However, because implementation of this
reduction would result in inconsistencies between
standards imposed on Canadian and U.S. fishermen, and
would adversely affect the domestic scallop industry, an
inseason adjustment was proposed (48 Fed.Req. 19046, April
27, 1983) and approved (48 Fed.Reg. 23434, May 25, 1983).

The adjustment established a meat count of 35 meats
per pounda and a shell height of 3 3/8 inches to apply
during the period from May 25, 1983 through December 31,
1983. ©On January 1, 1984, the standard will revert to the
30 meats per pound, 3 1/2 inch shell height level.

The QY is defined as that amount of sea scallop catch
that results from implementation of the management
measures. Since the expected DAH is thus estimated to be
egqual to the 0¥, the TALFF is set at zero.



Atlantic Groundfish (Cod, Haddock and Yellowtail
Flounder), 50 CFR 651; 47 Fed.Reg. 43709, October 4, 1982

The Atlantic Groundfish regulations implement the
Interim Fishery Management Plan for Atlantic Groundfish
developed by the New England Fishery Management Council in
consultation with the Mid-Atlantic Fishery Management
Council. The Plan was approved on January 11, 1982, and
proposed regulations were published on March 11, 1982 (47
Fed.Reg. 10605). An emergency interim rule implemented
the Interim Plan on March 31, 1982, (47 Fed.Reg. 13357)
for 45 days. That rule was extended for an additional 45
days on May 15, 1982 (47 Fed.Reg. 2078l). The final rule
implementing the Interim Plan was published on October 4,
1982 (47 Fed.Reg. 43709), and became effective on
September 29, 1982. The regulations govern fishing for
groundfish within that portion of the Atlantic Ccean over
which the U.S. exercises fisheries management authority.

The regulations establish minimum mesh sizes for trawl
and fill nets operating within a specified area, and
prohibit the use of certain types of gear which would
effectively diminish the mesh size. The "large-mesh area"
encompasses the area where historic data indicate that
about 90% of the commercial catch of cod, haddock and
yellowtail flounder takes place. 1In addition, management
measures provide for seasonal closure of spawning areas,
ana establish a minimum fish size for both commercial and
recreational fishing. The regulations include an Optional
Settlement Program which allows fishing vessels, if
certified by the Regional Director to engage in small mesh
fisheries within the large mesh areas.



LITIGATION UNDER THE MAGNUSON ACT

Conference 6n East Coast Fisheries Law
Portland, Maine
June 24, 1983

Qutline of Presentation

Prepared By: John H. Dunnigan

1. WHO ARE THE DEFENDANTS?

-Government counsel: NOAA GC -- regional attorneys and

GCF; plus Justice Department in Washington

-Parties:
-USA; DOC; NOAA
-Responsible officials: Assistant Administrator for
Fisheries, NOAA; Regional Director, NMFS
-Regional Fishery Management Councils: recommend
against suit -- no adequate remedy, and politically

unwise.

2. WHEN do you sue?
-Plans vs, Requlations: at what point is there
reviewable agency action?

-Council prepares Plan and draft regulations



-NMFS receives Plan and publishes Council's draft
regulations
-NMFS reviews Plan
-NMFS may 1.) disapprove Plan; 2.) partially
disapprove Plan; 3.) approve Plan but publish
different regulations

-Administrative remedies

~ Magnuson Act, §305(d):

{d) JUDICIAL REVIEW -- Regqulations
promulgated by the Secretary under this Act
shall be subject to judicial review to the
extent authorized by, and in accordance with,
chapter 7 of title 5, United States Code, if a
petition for such review is filed within 30
days after the date on which the regulations
are promulgated; except that (1) section 705 of
such title is not applicable, and (2} the
appropriate court shall only set aside any such
regulation on a ground specified in section

706(2)(A), (B), (C), or (D) of such title.



3. WHAT is the basis for the lawsuit?

~-Procedural Grounds
-Administrative Procedure Act
-National Environmental Policy Act
-Regulatory Flexibility Act
-Paperwork Reduction Act
-Executive Order 12291
-Coastal Zone Management Act, §307(c)

-Substantive Grounds
~DOES THE PLAN: contain the required elements?
-I8 THE PLAN: consistent with the National
Standards?
-I5 THE PLAN: consistent with other provisions of
the Magnuson Act?
-IS THE PLAN: consistent with other applicable law?
-BO THE REGULATIONS: accurately implement the Plan?
Are they consistent with the Magnuson Act and other

applicable law?



SEC. 2.

EXCERPTS FROM THE MAGNUSON FISHERY CONSERVATION AND MANAGEMENT ACT

Relating To

WHAT THE CONGRESS INTENDED THE COUNCILS TO DO THROUGH FMP'S

* * * #* * *

FINDINGS, PURPOSES AND POLICY

{a) FINDINGS. The Congress finds and declares the following:

(1)

(2)

(3)

(4)

(5)

The fish off the coasts of the United States, the highly migratory
species of the high seas, the species which dwell on or in the
Continental Shelf appertaining to the United States, and the
anadromous species which spawn in United States rivers or estuaries,
constitute valuable and renewable natural resources. These fishery
resources contribute to the food supply, economy, and health of the
Nation and provide recreational opportunities.

As a consequence of increased fishing pressure and because of the
inadequacy of fishery conservation and management practices and
controls (A} certain stocks of such fish have been overfished to the
point where their survival is threatened, and (B) other such stocks
have been so substantially reduced in number that they could become
similarly threatened.

Commercial and recreational fishing constitutes a major source of
employment and contributes significantly to the economy of the
Nation. Many coastal areas are dependent upon fishing and related
activities, and their economies have been badly damaged by the
overfishing of fishery resources at an ever- increasing rate over the
past decade. The activities of massive foreign fishing fleets in
waters adjacent to such coastal areas have contributed to such
damage, interfered with domestic fishing efforts, and caused
destruction of the fishing gear of the United States fishermen.

International fishery agreements have not been effective in
preventing or teminating the overfishing of these valuable fishery
resources. There is danger that irreversible effects from
overfishing will take place before an effective international
agreement on fishery management jurisdiction can be negotiated,
signed, ratified and implemented.

Fishery resources are finite but renewable. If placed under sound
management before overfishing has caused irreversible effects, the
fisheries can be conserved and maintained so as to provide optimum
yields on a continuing basis.

**#Asterisks indicate where portions of the Magnuson Act which do not relate
to the issue of basic fishery management policies have been left out.

July 12, 1982



{6)

(7)

-

A national program for the conservation and management of the fishery
resources of the United States is necessary to prevent overfishing,
to rebuild overfished stocks, to insure conservation, and to realize
the full potential of the Nation's fishery resources.

A mational program for the development of fisheries which are
underutilized or not utilized by the United States fishing industry,
including bottom fish off Alaska, is necessary to assure that our
citizens benefit from the employment, food supply, and revenue which
could be generated thereby.

(b) PURPOSES. It is therefore declared to be the purposes of the Congress in

this Act

(1)

(2)

(3)

(4)

(5)

(6)

to take immediate action to conserve and manage the fishery resources
found off the coasts of the United States, and the anadromous species
and Continental Shelf fishery resources of the United States, by
establishing (A) a fishery conservation zone within which the United
States will assume exclusive fishery management authority over all
fish, except highly migratory species, and (B) exclusive fishery
management authority beyond such zone over such anadromous species
and Continental Shelf fishery resources;

to suppart and encourage the implementation and enforcement of

international fishery agreements for the conservation and management ~
of highly migratory species, and to encourage the negotiation and

implementation of additional such agreements as necessary;

to promote domestic commercial and recreational fishing under sound
conservation and management principles;

to provide for the preparation and implementation, in accordance with
national standards, of fishery management plans which will achieve
and maintain, on a continuing basis, the optimum yield from each
fishery;

to establish Regional Fishery Management Councils to prepare,
monitor, and revise such plans under circumstances (A) which will
enable the States, the fishing industry, consumer and environmental
organizations, and other interested persons to participate in, and
advise on, the establishment and administration of such plans, and
(B) which take into account the social and economic needs of the
States; and

to encourage the development by the United States fishing industry of
fisheries which are currently underutilized by United States
fishermen, including bottom fish off Alaska, and to that end, to
ensure that optimum yield determinations promote such development.

July 12, 1982
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(c) POLICY. It is further declared to be the policy of the Congress in this
Act

(1) to maintain without change the existing territorial or other ocean
jurisdiction of the United States for all purposes other than the
conservation and management of fishery resources, as provided for in
this Act;

(2) to authorize no impediment to, or interference with, recognized
legitimate uses of the high seas, except as necessary for the
conservation and management of fishery resources, as provided for in
this Act;

(3) to assure that the national fishery conservation and management
program utilizes, and is based upon, the best scientific information
available; involves, and is responsive to the needs of, interested
and affected States and citizens; promotes efficiency; draws upon
Federal, State, and academic capabilities in carrying out research,
administration, management, and enforcement; and is workable and
effective;

(4) to permit foreign fishing consistent with the provisions of this Act;
and

(5) to support and encourage continued active United States efforts to
obtain an internationally acceptable treaty, at the Third United
Nations Conference on the Law of the Sea, which provides for
effective conservation and management of fishery resources.

SECTION 3. DEFINITIONS. As used in this Act, unless the context otherwise
requires

* * * * * *

(2) The term "conservation and management" refers to all of the rules,
regulations, conditions, methods, and other measures (A) which are
required to rebuild, restore, or maintain, and which are useful in
rebuilding, restoring, or maintaining, any fishery resource and the
marine environment; and (B) which are designed to assure that:

(i)a supply of food and other products may be taken, and that
recreational benefits may be obtained, on a continuing basis;

(ii)irreversible or lgng-term adverse effects on fishery
resources and the marine enviromment are avolided; and

(iii)there will be a multiplicity of options available with
respect to future uses of these resources.

July 12, 1982



(7}

(18)

(22)

SEC. 301.

* * * * #* #*
The term "fishery" means

(A) one or more stocks of fish which can be treated as a unit for
purposes of conservation and management and which are identified
on the basis of geographical, scientific, technical,
recreational, and economic characteristics; and

(B) any fishing for such stocks.

* * * * * *

The term "optimum", with respect to the yield of a fishery, means the
amount of fish

(A) which will provide the greatest overall benefit to the Nation,
with particular reference to food production and recreational
opportunities; and

(B) which is prescribed as such on the basis of the maximum

sustainable yield from such fishery, as modified by any relevant
economic, social, or ecological factor.

* * * * * *

The term "stock of fish" means a species, subspecies, geographical
grouping, or other category of fish capable of management as a unit.

* * * * * *

TITLE III. NATIONAL FISHERY MANAGEMENT PROGRAM
NATIONAL STANDARDS FOR FISHERY CONSERVATION AND MANAGEMENT.

(a) IN GENERAL. Any fishery management plan prepared, and any regulation
promulgated to implement any such plan, pursuant to this title shall be
consistent with the following national standards for fishery conservation
and management :

(1)

(2)

(3)

Conservation and management measures shall prevent overfishing while
achieving, on a continuing basis, the optimum yield from each fishery;

Conservation and management measures shall be based upon the best
scientific information available.

To the extent practicable, an individual stock of fish shall be

managed as a unit throughout its range, and interrelated stocks of
fish shall be managed as a unit or in close coordination.
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(4)

(5)

(6)

(7)

SEC. 303.

-5

Conservation and management measures shall not discriminate between
residents of different States. If it becomes necessary to allocate
or assign fishing privileges among various United States fishermen,
such allocation shall be (A) fair and equitable to all such
fishermen; (B) reasonably calculated to promote conservation; and (C)
carried out in such manner that no particular individual,
corporation, or other entity acquires an excessive share of such
privileges.

Conservation and management measures shall, where practicable,
romote efficiency in the utilization of fishery resources; except
ghat no such measure shall have economic allocation as its sole

purpose.
Conservation and management measures shall take into account and
allow for variations among, and contingencies in, fisheries, fishery
resources, and catches.

Conservation and management measures shall, where practicable,
minimize costs and avoid unnecessary duplication.

* * * * * *

CONTENTS OF FISHERY MANAGEMENT PLANS.

(a) REQUIRED PROVISIONS, Any fishery management plan which is prepared by any
Council, or by the Secretary, with respect to any fishery, shall

(1)

(2)

(3)

contain the conservation and management measures, applicable to
foreign fishing and fishing by vessels of the United States, which are

(A) necessary and appropriate for the conservation and management of
the fishery;

(B) described in this subsection or subsection (b), or both; and

(C) consistent with the national standards, the other provisions of
this Act, and any other applicable law;

contain a description of the fishery, including, but not limited to,
the number of vessels involved, the type and quantity of fishing gear
used, the species of fish involved and their location, the cost
likely to be incurred in management, actual and potential revenues
from the fishery, any recreational interest in the fishexy, and the
nature and extent of foreign fishing and Indian treaty fishing
rights, if any;

assess and specify the present and probable future condition of, and
the maximum sustainable yield and optimum yield from, the fishery,
and include a summary of the information utilized in making such
specification;
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(4)

(5)

assess and specify

(A) the capacity and the extent to which fishing vessels of the
United States, on an annual basis, will harvest the optimum
yield specified under paragraph (3),

(B) the portion of such optimum yield which, on an annual basis,
will not be harvested by fishing vessels of the United States
and can be made available for foreign fishing;

(C) the capacity and extent to which United States fish processors,
on an annual basis, will process that portion of such optimum
yield that will be harvested by fishing vessels of the United
States; and

specify the pertinent data which shall be submitted to the Secretary
with respect to the fishery, including, but not limited to,
information regarding the type and quantity of fishing gear used,
catch by species in numbers of fish or weight thereof, areas in which
fishing was engaged in, time of fishing, number of hauls, and the
estimated processing capacity of, and the actual processing capacity
utilized by United States fish processors.

(b) DISCRETIONARY PROVISIONS. Any fishery management plan which is prepared
by any Council; or by the Secretary, with respect to any fishery, may

(1)

(2)

(3)

(4)

(5)

require a permit to be obtained from, and fees to be paid to, the
Secretary with respect to any fishing vessel of the United States
fishing, or wishing to fish, in the fishery conservation zone, or for
anadromous species or Continental Shelf fishery resources beyond such
zZone;

designate zones where, and periods when, fishing shall be limited, or
shall not be pemmitted, or shall be permitted only by specified types
of fishing vessels or with specified types and guantities of fishing

gear;

establish specified limitations on the catch of fish (based on area,
species, size, number, weight, sex, incidental catch, total biomass,
or other factors), which are necessary and appropriate for the
conservation and management of the fishery;

prohibit, limit, condition, or require the use of specified types and
quantities of fish gear, fishing vessels, or equipment for such
vessels, including devices which may be required to facilitate
enforcement of the provisions of this Act;

incorporate (consistent with the national standards, the other
provisions of this Act, and any other applicable law) the relevant
fishery conservation and management measures of the coastal States
nearest to the fishery;
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(6)

(7

~7-

establish a system for limiting access to the fishery in order to
achieve optimum yield if, in developing such system, the Council and
the Secretary take into account

(A) present participation in the fishery,

(B) historical fishing practices in, and dependence on, the fishery,
(C) the economics of the fishery,

(D) the capability of fishing vessels used in the fishery to engage
in other fisheries,

(E) the cultural and social framework relevant to the fishery, and
(F) any other relevant considerations; and
prescribe such other measures, requirements, or conditions and

restrictions as are determined to be necessary and sppropriate for
the conservation and management of the fishery.

* * * #* * *
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I1I.d.1
The Administrative Procedure Act (APA) (1974)

The Administrative Procedure Act (APA) establishes procedural requirements
(publication, hearings, etc.) applicable to rulemaking by Federal agencies.
Since the Councils are not rulemaking bodies (1.e., issuing regulations as
oppgsed to developing management plans) the APA does not directly affect their
activities.

The FCMA does specifically impose upon the Councils certain APA-type
requirements, however, such as the requirement that the Councils conduct such
hearings as necessary in their regions while developing plans, and the
requirement that they publish a statement of their own organization and
procedures.

The APA does apply to the Secretary of Commerce regarding the issuance of
regulations to implement management plans.

Coastal Zone Management Act (CZMA) (1972, amended annually)

The principal objective of this Act is to encourage and assist States in
developing coastal zone management programs, to coordinate State activities
and to safeguard the regional and national interests in the coastal zone. In
the preparation of fishery management plans, Councils should be particularly
cognizant of section 307(c) of the CZMA, which requires that any Federal
activity directly affecting the coastal zone of a State be consistent with
that State's approved coastal zone management program, since activities taking
place beyond the territorial sea may impact in the coastal zone. Council FMP
development may also be indirectly aided by the initiation of & Coastal
Fisheries Element (CFE} as part of the CZMA program development and
implementation grants. The purpose of CFE is to provide the States with
financial and technical assistance to develop infomation required for more
effective management of fisheries within the territorial sea.

Endangered Species Act (ESA) (1969, revised 1973)

This Act provides for the conservation of endangered and threatened
species of fish, wildlife and plants. The program is administered jointly by
the Secretaries of Interior and Commerce. Councils should be mindful of the
threatened and endangered species list; when preparing FMP's, they should
consult NWFS and the Fish and Wildlife Service, as a routine procedure, as to
whether the fishing under a plan is likely to jeopardize the continued
existence of a listed species or results in the destruction or adverse
modification of its critical habitat.

9/9/82
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Executive Order 12291 (1981)

Under E.0. 12291, an analysis of rules and alternatives has to be
performed within a cost-benefit framework. The general requirements of the
Order specify conditions for developing and reviewing rulemaking actions.

- Regulatory action shall not be undertaken unless the potential
benefits to society outweigh the potentiai costs to society;

- Regulatory objectives shall be chosen to maximize the net benefits to
society;

- Rlternatives shall be chosen involving the least net cost to society;
and

- Agencies shall set regulatory objectives with the aim of maximizing
the aggregate net benefits to society, taking into account the
condition of the particular industries affected by regulations, the
condition of the national economy, and other regulatory actions
contemplated for the future.

Although the Order emphasizes the importance of cost-benefit information,
other factors such as bislogical effects, social values, institutional
structures, and political consequences provide necessary infommation for our
decisions to approve or disapprove rules. Benefit-cost estimates are one form
of important data. Because of the unquantifiable nature of some fishery
regulatory costs and benefits, we also will use other Information to evaluate
tradeoffs among rulemaking alternatives.

Criteria to Determine Whether Regulatory Actions are Major or Non-Ma jor
Under E.C. 1229].

1. Executive Order 12291 provides broad criteria for determining whether
a proposed regulation is major. Any regulation is considered a "major"” rule
if it is likely to result in:

1. An annual effect on the economy of $100 million or more;

2. A major increase In costs or prices for consumers, individual
industries, Federal, State, or local govemment agencies, or
geographic regions; or

3. A significant adverse effect on competition, employment,
investment, productivity, innovation, or on the ability of
United States-based enterprises to compete with foreign-based
enterprises in domestic or export markets.

2. These criteria do not define the terms "major”, "significant", or
"adverse." NMWFS developed interim criteria scaled tc the size of the fishing
industry to obtain more accurate detemminations of gggor regulations. The
criteria, consistent with expected quidelines from s are as follows:
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11.d.3

Any FMP or amendment to a plan is a "major” rule if it is likely to result
in:

1. An increase in total cost or price of goods or services to the
national economy of $5 million or more in any one year.

2. An increase in cost or price of goods or services of 10 percent or
more, in any one year, In any industry or market, level of
government, or geographic region; provided that the incremental cost
of production exceeds $1 million annually or incremental revenues
paid for goods or services so affected exceeds $1 million annually.

3. An adverse impact on competition. This is defined as a regulation
that restricts entry into a fishery or imposes a limited entry
system, or in any way directly limits the number of U.S. fishing
vessels that may participate in a fishery.

4. An adverse impact on employment. This is defined as a regulation
that reduces employment in a fishery, either at the harvesting or
processing level, by 10 percent in any one year, measured from a8 base
year representative of historical employment levels in the Fishery.

3. An adverse impact on investment. This is defined as a regulation
that reduces the incentive to invest in innovation gear and equipment
or increases the risk of investment.

6.  An adverse impact on productivity. This is defined as a regulation
that reduces gross revenues to the participants in a fishery by 10
percent or more in any one year, provided that the reduction in gross
revenues is at least $1 million (evaluated at the most recent prices).

7. Adverse impacts on exports. This is defined as any regulation that
constrains the ability of U.S. fishermen or processors to export
fishery products; provided that the overall impact of such a
constraint is a reduction in the annual level of exports of a given
product of at least 20 percent over the reported export level of the
previous year.

Source: T. Leitzel Memo of June 17, 1981.

The Federal Advisory Committee Act (FACA) (1972)

The provisions of FACA apply to the Councils, their Scientific and
Statistical Committees and advisory panels. Application of FACA is designed
to ensure open meetings and public access to infommation gathered by the
Councils.

The FACA requires that Council meetings be open to the public and that
notice be published in advance in the Federal Register so that interested
members of the public can attend the meetings. The agenda, records, reports,
working papers, and minutes which are made available to or prepared by the
Council must alsc be made available for public inspection except when
prohibited by law.
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Strict application of FACA has, at times, hindered the timely operations

of the Councils. Most all Councils hawve requested that MFCMA be revised to
exclude the Councils from FACA provisions.

Marine Mammal Protection Act (MMPA) (1972, amended in 1981)

Although mammals are not covered by the MFCMA since "fish" is defined in
section 3(6) to exclude marine mammals, section 404 of the MFCMA amends the
MMPA to include waters out to 200 miles. The moretorium on taking marine
mammals thus became effective in the FCZ on March 1, 1977. Under section
101(a)(2) of the MMPA, permits for the taking of marine mammals incidental to
the course of commercial fishing may be issued by NMFS subject to regulation.
With passage of the FCMA, this section of the MMPA applies to foreign as well
as to domestic fishing in the FCZ,

Marine Protection Research and Sanctuaries Act (MPRSA) (1972, amended in 1974
and 1979

The MPRSA authorizes the Secretary of Commerce, after consultation with
appropriate fFederal agencies and with Presidential approval, to designate
ocean waters as far seaward as the outer edge of the Continental Shelf as
marine sanctuaries, to preserve or restore distinctive conservat ion,
recreational, ecological, or esthetic values. Since passage of the FCMA, NOAA
has established certain policies and procedures regarding sanctuary
designation (embodied in proposed regulations) which ensure Council
participation and coordination with fishery management plans. There are no
sanctuaries in the Northeast region although some have been proposed in the
past.

The National Environmental Policy Act (NEPA) (196%)

The National Environmental Policy Act expressed the intent of Congress to
assess the effect of Federal activities on the envirorment. NEPA's basic
purpose is to insure that Federal officials weigh and give appropriate
consideration to environmental values in policy formulation, decision-making
and administrative actions, and that the public is provided adequate
opportunity to review and comment on the major Federal actions. NEPA requires
preparation of an Environmental Impact Statement (EIS) for major Federal
actions that significantly affect the quality of the human envirorment.
Criteria to determine whether regulatory actions are major or non-ma jor are
contained in £.0. 1229).

The Federal action in FMP development has been detemmined to be the
implementation of final regulations. Environmental Impact Statements are
prepared for all fishery management plans as well as significant amendments to
existing plans. A determination of enviromnmental significance of emendments
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must be made through the preparation of an envirommental assessment. Specific
NEPA regulations on procedures and format were issued by the Council on
Environmental Quality on November 29, 1978.

The Revised NOAA Directive Implementing NEPA and Executive Order No. 12114
(Environmental Effects Abroad of Major Federal Actions) was published in
Federal Register July 24, 1980.

The purpose of the revision is to comply with regulations issued by the
Council on Environmental Quality (CEQ) on November 29, 1978, which require
that each agency adopt procedures for its internal use to supplement the CEQ
regulations and implement NEPA.

The revision states the circumstances requiring an environmental impact
statement (EIS) and/or an environmental assessment (EA) on a federal action.
EISs are required for all FMPs. EAs are required for all major FMP
amendments. EISs and EAs are not required for the following actions:

1.  Extenslon of the time frame of a PMP when there would not be a change
in the enviromnmental consequences of its implementation;

2., funding for proposals which already has EISs;

3. programmatic functions with no potential for significant
environmental impacts; and

4, promulgation of regulations regarding criteria for adoption of the
plans, programs, or policies and related implementing regulations.

The revision also states the procedures for envirormental review and the
importance of an earliest possible review of environmental impacts in the
planning process. The scoping process, defined as "an early and open process
for determining the scope of issues to be addressed and for identifying the
significant issues related to a proposed action" should include public
participation and integrated consultation, notice of intent on the federal
action published in the Federal Register, and consideration of all impacts
from the action. Following the scoping process, if it is found that
significant envirommental impacts will result from a proposed NOAA action
(i.e., an FMP), a Discussion Paper is prepared in the fommat of an EIS and
modified as necessary in response to comments received. This paper then
becomes the Oraft EIS (DEIS). The final EIS (FEIS) reflects the comments
received in the DEIS and represents NOAA's proposed action.

The provisions set out in this revision alse apply to NOAA activities, or
impacts thereof, which occur outside the territory of the U.S., or which may
affect resources not subject to the management authority of the U.S.
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P.L. 96-511 Paperwork Reduction Act (PRA) (1980)

The purpose of the PRA is:

1. "to minimize the Federal paperwork burden for individuals, small
businesses, State and local goverrments, and other persons;

2.  to minimize the cost to the Federal Government of collecting,
maintaining, using, and disseminating information;

3. to maximize the usefullness of information collected by the Federal
Govermment ;

4. to coordinate, integrate and, to the extent practicable and
appropriate, make uniform Federal infommation policies and practices;

3.  to ensure that automatic data processing and telecommunications
technologies are acquired and used by the Federal Govermment in a
manner which improves service delivery and program management,
increases productivity, reduces waste and fraud, and, wherever
practicable and appropriate, reduces the information processing
burden for the Federal Government and for persons who provide
information to the Federal Government; and

6. to ensure that the collection, maintenance, use and dissemination of
information by the Federal Government i{s consistent with applicable
laws relating to confidentiality, including section 552a of the
Privacy Act."

The Director of the Office of Management and Budget (OMB) develops and
implements the Federal information policies, principles, standards, and
guidelines and provides direction and oversees the review and approval of
information requests, the reductions of the paperwork burden, Federal
statistical activities, record management activities, privacy records,
interagency sharing of information, and acguisition and use of automatic data
processing telecommunications, and other technology for managing infomation
TesSoUICes.

The Director of OMB set a goal to reduce the then existing burden of
federal collection of Information by 15% by 10/1/82 and for the following year
set a goal to reduce the burden by another 10%.

Although the New England Fishery Management Council is not considered a
government agency, the Council develops fishery management plans that are
implemented by NMFS, a federal government agency. Before a management plan is
approved, the impacts of any data requirements contained in a management plan
must be assessed under the criteria stated in the PRA.
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The Requlatory Flexibility Act (RFA) (1980)

The RFA requires regulations to reflect compliance capabilities of both
small and large entities under the RFA regulatory agencles are required to
determine whether the regulations will have a "significant economic impact on
a substantial number of small entities." If the regulations are expected to
have a significant economic impact -- either positive or negative -- a
"regulatory flexibility analysis" (RFA) must be prepared. This analysis is
sent to the Chief Counsel for Advocacy of the Small Business Administration
for review. A regulatory flexibility analysis is not required if the agency
head (Secretary of Commerce) certifies the rule will not have a significant
economic impact.

The Assistant Administrator for Fisheries makes an initial certification
on the basis of an analysis supporting the management regime proposed in an
FMP or amendment. This analysis has to address questions concerning the
impacts of management action on small entities or small businesses at regional
and local economic levels. The definition of "significant economic impacts,"
however, will vary by fishery because of their relative sizes and complexities.

The RFA defines small businesses, small organizations, and small
governmental jurisdictions as follows:

1. Small Businmess: This is a small business concern which is
independently owned and operated and which is not dominant in
its field of operation.

Z. 3mall Organization: This is any not-for-profit enterprise which
is independently owned and operated and is not dominant in its
field.

3. Small Governmental Jurisdiction: This is a governmental
Jurisdiction with a population of less than fifty thousand.
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STATE FISHERY MANAGEMENT AUTHORITY

David C. Hoover

Counsel

Mass. Division of Marine
Fisheries

I. Historical Basis.

A,

New England: Massachusetts Bay Colony Charter - Charles

1 of England confirmed the earliar grant of title by James
I as contained in the letters of patent to the Massachusetts
Bay Colony. The General Court, the governing body of the
Colony, developed and approved the first Celonial Ordinance
of 1641 which contained the right of free fishing.
Generally: The 10th amendment to the United States Consti-
tution authorizes state power and authority within the
boundaries of the respective states. Submerged Lands act
clarified state three mile territorial sea boundaries
(twelve mile territorial sea for Louisiana, Florida and
Puerto Rico).

Subject Matter: States generally legislated within their
boundaries the fishing activity involved (e.g. nets) and
the resource itself (e.g. species, size and quantity)
regardless of the citizenship of the individual. It was
the conduct itself that was first being proscribed.

Scope: As resource management became the broader subject
of state legislative action, the territorial application
of state requlations extended beyond the boundaries of

the state out of necessity. Generally, it extended to
citizens of the state, vessels landing their catch in the
state and vessels with a home port in the state regardless
of the origin of the catch. Later,this extratexrritorial

application of the legislative action covered the fishing



activities of non-citizens if the state had an established

and legitimate interest in the resource.

II. Federal Basis.

A.

Magnuson Act: Section 306(a) clarifies the historical
basis of state fishery management authority within the
boundaries of the states. This section also Provides for
the federal preemption of state fishery management authority
in the event the state is frustrating the federal regula-
tion of a fishery resource within the fishery conservation
zone which extends from the limit of the state's territorial
sea out to two hundred miles (appendix a).
Extraterritorial: The Magnuson Act clarifies state fishery
management authority beyond its territorial boundaries by
authorizing state regulation of fishing vessels "registered
under the laws of the state.”
1. Generally, there must be some nexus between the state
and the fishing vessel being regulated. Note that the
state is directly regulating the fishing vessel, and
indirectly requlating the fishery beyond its boundaries.
A nexus may exist if any one of the following factors
is present:
a. minimum contacts with the state sufficient to con=-
stitute doing business in the state;
'b. use of port facilities in the state for the landing
of catch, or the taking on of fuel, bait or provisions;
C. state citizenship of the fishing vessel owner or
master; or
d. state licensing of the fishing vessel, its owner or

master {appendix EB).



Federal Regulations: 47 Fed. Reg. 12181 {(March 22, 1982)
establishes the interim procedures and substance for fed-
eral preemption of state fishery management authority
(appendix C). Generally, the Secretary of Commerce is re-
quired to conduct an Adjudicatory Proceeding, with notice
and opportunity for arguement for the affected state. The
Secretary must find that the state action or inaction sub-
stantially and adversely affects the carrying out of a
fishery management plan.
State Management Authority: States no longer legislate the
management of a fishery resource subsequent to the advent
of state regulatory agencies. Generally, the state admin-
istrative structures are composed of a marine fisheries
agency with rulemaking authority. Enabling statutes of the
various New England states are suspiciously similiar ‘
(appendix D). Some state administrative structures are
composed of a marine fisheries commission with members
appointed by the Governor and having rulemaking authority.
Most states have marine fishery advisory committees composed
of industry representatives (appendix E)}.
Case Law: The cases suggest that states have broad authority
to regulate fishery resources within its boundaries, and
in the absence of federal regulations in the fishery con-
servation zone, without its boundaries {appendix F). How-
ever, fertile areas for litigating state fishery management
regulations include:
1. the public trust doctrine in the state (local government)
regulation of shellfish resources. Questions remain con-

cerning the legitimacy of restricting commercial access



to shellfish resources to local residents;

commerce clause violations in state fishery management

measures that unduly burden interstate commerce such as

state residency restrictions;

privileges and immunities clause viclations in state

fishery management measures that impermissibly discrim-

inate against citizens from one state
another state when protecting a local
egqual protection clause violations in
ment measures that are based entirely
of the individual; and

supremacy of federal law when fishing

doing business in
industry:
state fishery manage-

on the citizenship

vessels which are

documented under the laws of the United States are denied

access to state waters based solely on the residency of

the owner or the home port of the fishing vessel.



Appendix A

SEC. 306. STATE JURISDICTION 16 USC 1856.

(a) IN GENERAL—Except as provided in gubsection (b), nothing
in this Act shall be construed as extending or diminishing the
jurisdiction or authority of any State within its boundaries. For
purpoeses of this Act, except as provided in subsection (b}, the .
Jurisdiction and authority of a State shall extend (1) to any Anended by 97-453.
pocket of waters that is ad jacent to the State and totally
enclosed by lines delimiting the territorial sea of the United
States pursuant to the Geneva Convention on the Territorial Sea
and Contiguous Zone or any successor convention to which the
United States 15 a party and (2) with respect to the body of
water commonly known as Nantucket Sound, to the pocket of water
west of the seventieth maridian west of Greemsich. No State aay
directly or indirectly regulate any fishing which 1s engaged in
by any fishing vessel outside its boundaries, unless such vessel
18 registered under the laws of such State.

(b) EXCEPTION.-=(1) If the Secretary finds, after
notice and an opportunity for a hearing in accordance
with section 554 of title 5, United States Code, that~~
(A) the fishing in a fishery, which 13 covered
by a fishery management plan implemented under this
Act, 18 engaged in predominately within the fishery
conservation zone and beyond such zone; and
(B) any State has taken any action, or omitted
to take any action, the results of which will
substantially and adversely affect the carrying
out of such fishery management plan;
the Secretary shall promptly notify such State and the
appropriate Council of such finding and of his inteuntion
to regulate the applicable fishery within the boundaries
of such State (other than its internal waters), pursuant
to such fishery management plan and the regulations
promulgated to implement such plan.

{(2) If the Secretary, pursuant to this subgection,
assumes responsibility for the regulation of any fishery,
the State i{nvolved may at any time thereafter apply to
the Secretary for reinstatement of its authority over
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such fishery. If the Secretary finds that the reasons
for which he assumed such regulation no longer prevail, he
shall prowptly terminate such regulation.

(¢) EXCEPTION REGARDING FOREICN FISH PROCESSING IN INTERNAL
WATERS.--(1) A foreign fishing vessel may engage in fish
processing within the internal waters of a State if, and
only {f--

(A) the vessel is qualified for purposes of this
paragraph pursuant to paragraph (4){(C); and

(B) the owner or operator of the vessel applies to
the Governor of the State for, and (subject to
paragraph (2)) 18 granted, permission for the vessel
to engage in such processing.

(2) The Governor of a Stare may not grant permission for
a foreign fishing vessel to engage in fish processing under
paragraph (1)(B) if he determines that fish processors
within the State have adequate capacity, and will utilize
such capacity, to process all of the United States harvested
fish from the fishery concerned that are landed in the State.

(3) Nothing in this subsection may be construed as
relieving a foreign fishing vessel from the duty to comply
with all applicable Federal and State laws while operating
within the internal waters of a State incident to permission
obtained under paragraph (1)(B).

(4) For purposes of this subsectione-

(A) The term “fish processing” includes, ip addition
to processing, the performance of any other acrivity
Telating to fishing, including, but not limited to,
preparation, supply, storage, refrigeration, or
transportation.

(B) The phrase "internal waters of a State” means
all waters within the boundaries of a State except
those seaward of the baseline from which the territorial
sea 1s meagured.

(C) A foreign fishing vessel ghall be treated ag
qualified for purposes of paragraph (1) if the foreign
nation under which it is flagged will be a party to
(1) a governing international fishery agreement or
(11) a treaty described in section 201(b) of this Act
(16 U.S.C. 1821(b)) during the time the vessel will
engage in the fish processing for which permissicn is
gsought under paragraph (1)(B).

Amended by 97-191.



Appendix B

Chap, 336. AN ACT RELATIVE TO STATE FISHERY MANAGE-
: MENT AUTHORITY.

Be it enacted, etc., as follows:

SECTION 1. Section 1 of chapter 130 of the General Laws, as
most recently amended by section 6 of chapter 119 of the acts of
1978, is hereby further ameanded by inserting after the definition
of "Quahog” the following definition:- . :

"Registered under the laws of the state”", any vessei from a
Massachusetts port which is licensed to operate for commercial
fishing purposes under the authority of this chapter, or any
vessel from a Massachusetts port which is operated for com-
mercial fishing purposes by any person licensed under the
authority of this chapter.

SECTION 2. Said section 1 of said chapter 130 is hereby
further amended by striking out the last paragraph, as amended
by section 2 of chapter 98 of the acts of 1945, and inserting in
. place thereof the following paragraph:-

This chapter and regulations made under tha authority thereof
shall apply to all marine fisheries and fish within the jurisdiction
of the commonwealth and to all vessels registered under the laws
of the commonweaith. This provision shall not be construed to
limit the authority of the dirsctor to protect anadromous fish by
providing for their passage from the coastal waters to spawning
grounds in strsams and ponds in inland waters and to reguiate
fisheries contained therein for the taking of such anadromous
fish.

Approved July 10, 1981.

Massachusetts



Ch. 601 GENERAL PROVISIONS 12 § 6001

26. Marine organism. ‘‘Marine organism' means any ani-
mal, plant or other life that usually inhabits sait water.

27. Marine resources. ‘‘Marine resources" means all re-
newable marine organisms and the entire ecology and habitat
supporting those organisms,

28, Marine resources’ laws, ‘‘Marine resources’ laws"
means chapter 419 and Part 9 or any other statute autharizing
the commissioner or department to undertake any activity, and
any regulation authorized by these statutes.

29. Marine species. “Marine species” means all marine
animals except lobster, shellfish and marine worms.

30. Marine worms. “Marine worms” means sand, blood
and clam worms.

31. Parlor section. *“Parlor section” means that part of a
lobster trap designed or intended to hold or detain lobsters until
they are removed by the fisherman.

82. Permit. “Permit” means license.

33. Person. *“Person” means any individual, firm, corpo-
ration or agency or political subdivision of government.

34. Personal use. '‘Personal use” means for consumption
or use by oneself, by members of the immediate family or by in-
vited guests.

33. Process, the verb. The verb 'process” means han-
dling, storing, cooking, preparing, producing, manufacturing,
preserving, packing or other activity which could change the
condition or form.

35-A. Quahog. “Quahog” means a marine mollusk, Mer-
cenaria mercenaria, commonly called hard shelled clams, and
Artica icelandica, commonly called mahogany guahogs.

36. Registered vessel. "'Registered vessel” means a vessel
which is owned or operated by a person licensed under this Part,
a vessel which is used to bring a marine organism into the State
or its coastal waters, or a vessel which is licensed under chapter
308 et seq.! or 46 U.S.Code, chapters 2 and 12? and section
808 * and has declared at Maine home port.

7. Retail. “Retail” means sale, trade or service directly
to the consumer for his perscnal use.

37-A. BRigged. “Rigged” means to have on board the
equipment necessary to undertake the activity.

Maine
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 819

Preemption of State Authority Under
Section 308(b) of the Magnuson
Fishery Conservation and
Management Act

. MBENCY: National Oceanic and

Atmospheric Administration (NOAA).
Commerce,

ACTiON: Interim final regulations.

SUMMARY: NOAA promulgates rules
which interpret section 306({b) of the
Magnuson Fishery Conaervation and
Management Act and specifly the
procedures governing the formal
adjudicatory hearings specified in
section 306{b). These rules apprise

. interested parties of NOAA's

interprelations and procedures in the
event that it becomen necessary to
preempt State fishery management
authority if State action or inaction

Appendix C
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adversely affects Federnl
implementation of Pishery Management
Plans. NOAA also solicits comments on
the rules.

OATE: These r;xlel are effective ai
interim rules. Comments must be
submitted on or before April 21, 1882,

ADORESS: Comments should be sent ta
the NOAA Offics of General Counsel
(GCF), Room 404, 3300 Whitehaven
Street NW., Washington, D.C. 20238,

" FOR FURTHER INFORMATION CONTACT:

Prederick D. Kyle, 202-634~7458.

SUPPLEMENTARY INFORMATION: Section
306(b) of the Magniuson Fishery
Conservation and Management Act (16
U.S.C. 1856(b]} authorizes the Secretary
of Commerce 1o apply Pederal
reguletions to State waters (other than
internal weters) if he finds certein facts
in & formal adjudicatory hearing. This
statutory provision supplements, but
does not substitute for, the
Constitutional doctrine of Federal
Supermacy--that State laws which
conflict with Federal regulations, or
which proscribe activities permitted by
Federal regulations, are superseded by
those Federal regulations.

NOAA promulgates these rules to
govern preemption hearings under
section 306{b} when required. The nilas
accomplish two purposes. First, they -
interpret key statutory phrases (such as
“predominately” and “substantially
affects”) regarding the factual findings
for Federal preemption of State
authority. Second, the rules set forth the
procedures by which the process is
governed, from commencement of the
hearing through reinstatement of State
authority. Certain of these procedures
(e.g.. commencement of the procseding, ,
personal decision by the Secretary, and
reinstatement of State authority) are
unique to preemption hearings.
Pracedures governing the actual conduct
of formal edjudicatory bearings,
however, are not unique to presmption
hearings.With respect to the latter
procedures, NOAA utilizes its
previcusly published Hearing and
Appeal Procedures, 15 CFR Part 904,
Subpart C {46 FR 61653), with certain
exceptions, (regarding sections not
applicable to preemption hearings) to
ensure uniformity of procedures in al} its
formal adjudicatery hearings.

Classification

NOAA promulgates these rules as
interim final rules on the authority of 5
U.5.C. 553(b), which excepts
interpretative and agency practice rules
from notice-and-comment procedures.
Nonetheless, NOAA solicits comments
on these rules from interested parties

and will review them in light of the
comments.

NOAA has determined that these
rules, which interpret statutory
provisions and prescribe procedures, are
not “major” rules as defined in
Executive Order 12291, These rules are
not subject to requirements of the
Regulatory Flexibility Act, and contain
no collection of information
requirements for purposes of the
Paperwork Reduction Act of 1980. These
regulations prescribe agency procedures
and thus constitute a “categorical
exclusion” from the requirements of the
National Environmental Palicy Act of
1980,

Dated: March 18, 1982
Robert K. Crowsll,

Depuiy Executive Director. Notienal Marine
Fisheries Service.

For the reasons set forth in the
preamble, 8 new Part 619 {3 added to 50
CFR, Chapter V1. to read as followa:

PART 619—PREEMPTION OF STATE
AUTHORITY UNDER SECTION 308(b)

Sec.

610.1 Purposs and siope.

619.2 General palicy.

619.3 Definitiona. .

6194 Factual predicates for Fderat
presmption,

8105 Commencament of procesdings.

8198 Rules perinining to the hearing.
810.7 Administrative appeal

0618.8 Secretary's decision.
6199 Application for Reinstatement of State
Autharity.

Authaxity. 16 U.8.C. 1850(b)

§819.1 Purposs and scope.

The rules in tifis part, with
the requirements of 5 U.8.C. 554-557,
prescribe procedures for the conduct of
preemption hearings under section
306(b] of the Magnuson Fishery
Conservation and Management Act, 16
U.8.C. 1856(b). These rules are issued by
the Secretary of Commerce pursuant to
the authority of section 305(g) of the Act
and the requirement of 5 U.S.C,
552{a){1)(C).

§4819.2 General policy. i

It Is the policy of the Secretary of
Commerce that preemption proceedings
will be conducted expeditiously. The
administrative law judge and counsel or
other representative for each party are
encouraged to make every effort at sach
stage of the proceedings to avoid delay.

§619.3 Daefinitions.
As ured in this part, unless the
context cleerly requires otherwise:
Act means the Magnuson Fishery
Conservation and Management Act, 18

U.8.C. 180 ef seq.

[

Ya

Administrator means the
Administrator, National Oceanic and
Atmosphetic Administration (NOAA) ™ -
Or any person ta whom the
Administrator’s autharity has been
delegated.

Asgistant Administrator means tha
Assistant Administrator for Fisheries,
NOAA, or any person to whom the
Assistant Administrator's authority has
been delegated.

Council means any appropriate
Regional Fishery Management Council
established under Title I of the Act.

Party to the proceeding means the
Assistant Administrator and each State
served with a notice of proposed
preemption (as represented by such
State's Attomney Ceneral or other
official representative).

Secretary means the Secretary of
Commerce.

State menns any State or Stgtes, as
defined In Section 3(21} of the Act, with
tespect to which action is taken under
this part.

§o19.4 Factual findings for Federal
preomption.

(a) The twa factual findings for
Federal preemption of State
managemeant authority over a fishery
are:

(1) The fishing in « fishery, which is —._
cavered by 2 fishery management plar
implemented under the Act, is engagea
In predominately within the fishery
conservation zone (FCZ} and beyond
such zone; and

(2) A State haw taken an action, or
omitted to take an action, the results of
which will' substentially and adversely
affect the carrying out of such fishery
management plans, -

(b} Definitions. In eddition to
definitions contained in section 3 of the
Act, terms used in this section have the
following meanings: ' .

Predominately means, with respect to
fishing in a fishery, that more fishing on
the stock or stocks of fish covered by
the fishery menagment plan occurs, or
would occur in the absence of
regulation, within or beyand the FCZ
than within the boundaries of sll States
off the coasts of which the fishery is
conducted. Whether fishing is engaged
in “predominately™ within or beyond the
FCZ shall be determined after
consideration of relevant factors.
including but not limited to:

(1) The catch (based on numbers,
value or weight of fish caught, ar other
relevant factors) or fishing effort during
the appropriate period,

{2) In light of historicel patterns of th ™ ™
distribution of catch or fishing effort fo.

such stock or stocks of fish.
g
H R

5w



— ! Fedaral Register / Vol. 47, No. 55 / Monday, March 22, 1982 / Rules and Regulations 12183

']- i —

" State action or omission that affects a {b) Response. The State shall have the {1) Remand the case to the
lllﬁv covered by a fishery oppgrtunity to respond in writing to the  edministrative law judge for such

. papagement plan includes & State's notice of proposed presmptlion. further procesdings as may be

. sistutes, conservation and management {c) Amendment. The Assistant approptiste, along with a slatement of
‘gulations, judicial decisions, policies.  Administrator may. at any time priorto  reasons for the remand; _

- snd enforcement practices, or the lack the bearing, amend or withdraw the (2) Reserve decision on the merits ar
therwol. notice of proposed preemplion. At the withdraw the notice of proposed :

Substantiolly foffects). Whether or discretion of the administrative law preemption; or

pod » State's action or omission will judge, the Assistant Administrator may, {3) Accept or reject any of the findings
" substantially affect the carryingout of a  after the hearing has begun but befors or conclusions of the administrative law
" fishety management plan (FMP) for o the record is closed, amend or withdraw  j;,dge and submit a recommendation to
fishery is determined after consideration  the notice of proposed preemption. the Secretary.
- of relevant factors, including but not {d) Propasad regulations—{1) in (d) Recommendatian to the Secretory,
limited to: generol. If additional regulations are- If no appeal Is filed, the Administrator

(1) The similarity or dissimilarity required to govern fishing within the sball promptly centify the hearing record

between: - boundaries of a State, the Assistant and a recommendation to the Secretary,

(1) The goals, obiectives, or policies of  Administrator shall publish proposed If an appeal is filed and the

the State’s action or omission and the tegulalions in the Fedaral Register Admizistrator acts pursuant to
management goals or ohjectives concurrently with issuing the notice paragraph {c}(3) of this section, the
specified in the FMP for the fishery, or indicated in paragraph (a) of this Administrator shall promptly certify the

{ii) The State and Federal section. hearing record, any appeal record and
cohservation and management measures {2) Emergency actions. Nothing in this his recommendation to the Secretary.
for the fishery: section shall prevent the Secretary from

(2) The effect of the State's action or taking e;nl;?ency action under section § 6100 Secretary’s decision,
omission upon: ' 305(e) of the Act. (a} Secretary ‘s authority. Based upon

i) The achisvement of the FMP's record
soult or obictreen T e fishery; $618.6 Rulespertaining tothe hearing.  'he bearing record. any ppeal re

(i} The achievement of optimum yiald The civil procedure rules of the recommendation, the Secretary shall
from the fishery on a continuing basis; National Oceanic and Atmospheric decide whether the factual findings exiat

. liii) Themttainment of the national Administration currently set forth in 15 "’ Federal tion of a su:?:

~ standagds for fishery conservationand  CFR Part 904, Subpart C, (or as bt ty w?thln““i'up boundaries (other
management (as set forth in section subsequenlly amended), apply to the than in internal waters) with respect 1o
301(a) of the Act} end compliance with course of the hearing subsequent-to the fishery in question, or wh elhsft o
other applicable law; and commencement of the proceeding :1 18 d t?a ca%e o 3::‘ Al;lministralor

(iv) The enforcement of regulations (pursuant to § 819.5) and prior to ;e f:nrﬂl . dings as may be
implementing the FMP: . administraiive appeal {§ 619.7), except o ﬁ:“p' ocee as mey

{3) The proportion of the 1dtal fishery  that the following sections shall not ap;;,ro:’ . If the Secret

" [stock or stocks of fish and fishing for apply: (b) D”ﬁ‘:ﬁ“m;; [1‘] Tt‘mgl'.e a'}’
such stocks} that occurs or has accurred 15 CFR 904.201 {Definitiona}; de‘tienn:nes at the axt;.tnah hll;ls’ oir
within the boundaries of such State, or 15 CFR 904.206{a}){1) (Duties snd powers of Federa pr:hempﬁon ¢ t" t; sha " not f‘&
that Ia subject to tha effecis of a Judge): end in writing the Govemg |:|f at State an
particular State's action or omission; 15 CFR 904.272 [Adminisirative review of ;h;:eﬁgmiﬁ:;:hi?gnuma lhl.::h ority. The
and decision). ’ *

{4) The characteristics and status Secretary shall slso direct the .
{including migratory patterns snd §619.7 .Adn*lmﬂvo lp_pul. . Admmgsl.rntgr to promulgate appropriate
biclogical condition) of the stock or (2} Right of appeal. Within twenty (20} regulations proposed purauant to
stocks of fish in the fishary. days after receiving the recommended § 819.5(d). and otherwise to begin -

decision, either party may appeal the regulating the fishery within the Slate's
§819.5 Commencement of procesdings. decision to the Administrator, Any such  boundaries.

(a) Notice of proposed preemption. appeal shall be made in writing and {2) If the Secretary determines that the
The Assistant Administeator may, If shall include a concise explanation of factual findings for Federal preemption
deemed necessary, initiate a proceeding  any factual or legal errors the party do not exist, he shall notify in writing
under this part by issuing a notice of believas wers made by the the Governor of that State and the
proposed presmption to the Governor administrative law fudge, and any appropriate Council of his
and Altorney General of the State alternative findings the party proposes determination. The Secretary shall also
concerned. The notice shall contain: that the Administrator make. A copy of  direct the Adminstrator to issue a notice

(1) A recital of the legal auibority and  the appeal shall be sent to the opposing withdrawing the regulations proposed
iurisdi'téltion for instituting the p.[lgﬁe ™ ing part pursuant to § 819.5(d).
procesding: . 'sponss. The opposing party .

(2) A conciss statement of the § 8194 shall have ten {10) days from receipt of a §619.8 Appiication for Relnstatement of

- factual findings for Federal preemption  copy of the appeal in which to respond  State suthority,

__upan which the notice is based:; In writing, There shall be no further right (a) Application or Notice, At any time

{3) The time, place, and date of the of reply, after the promulgation of regulations

anring; and : [c) Administrator’s authority. Upon under § 819.8(b)(1) to regulate & fishery

(4) Any regulations which the conaideration of any such appeal, and within s State’s boundaries, the affectad

' Assistant Administrator proposes to

apply or promulgate with respect to
glhing within the boundaries of the
tale, ‘

responsae thereto, the Administrator
may, on the basis of the hearing record
and any matariala submitted with
respect to the sppeal:

State may appiy to the Secretary for
reinstatement of State authority, or the
Secretary may of his own initigtive
serve upon such Stats a notice of intent



to lerminate such Federal reguistion. A
State’s application shall include & clasr -
and concise statement of (1) the action
taksn by the State o correct the action -
or omission found to have substantially :
and adversely affected the carrying out
of the fishery management plan, or [2)
any changed circumstances which affect
the ralationship of the State’s action or
omission to take action to the carrying |
out of the fishery management plan; and.
(3) any laws. regulations or other
materials which the State believes
support -« application.

Fl?] Info response. If the Secretary
determines that the application does not
raise substantial and material 1ssues of
fact, he may accept or reject the '
application In his discretion. If the :
Setretary accepts the application and - -
finds that the reasons for which he
assumed regulation of the fishery within
the boundaries of the State no longer
prevail, he shall promptly terminate
such regulation and publish any
regulatory amendments necessary to
accomplish that end.

(c) Hearing. Whenaver the Secretary
determines that the application raives
substantial and material issues of fact,
he may direct the Administrator to
schedule hearings for the receipt of
svidence by an administrative law
judge. Hearings before the
adminiatrative law judge to receive such
evidence shall be conducted in
accordance with § 818.8. Upon
conclusion of such hearings, the
administrative law judge shall certify
the record and his recommended
decision 1o the Administrator. Upon
considatation of the State's application,
the hearing reccrd, and any other
relevent materdal, the Administrator
shall recommend to the Secretary his
determination. If the Secretary finds that
the reasons for which he assumed
regulation of the fishery within the
boundaries of the State no longer
prevail, he shall promptly terminate
such regulation and shall publish any
regulatory amendments necessary to
sccomplish that end.

(YR Doe. £5-7611 Filed 3-19-&E 14 pamj
BLLING CODE 3540-20-M



Appendix D

DIRECTORS, ET AL.--POWERS AND DUTiES 130 § 17A

Histerical Note

SL.1088, ¢ 438, § 1, approved June 22, Bt.1871, ¢. 1104, an emergency act, ap-
1948, added subsections (8) and (). proved Nov. 18, 1971, added subsection
{100,

Cress Referonces

Dutles of division under supervision of director, see c, 21, § 5.
Similarity of provisions aa to director of division of fisheries and game, see . 131,
§ 4

Likrary Refarsmoss
Fish 4=11. C.J1.8. Flahb § 37.

§ 17A. Management of marine fisheries _

Upon petition signed by any interested party or upon his own
motion, the director shall submit to the marine fisheries advisory
commission proposals relating to the management of the marine fish-
eries. After public hearing, notice of which shall be published in a
newspaper of general distribution in the areas affected, the commis-
sion shall in writing approve or disapprove such proposals, If any
proposal is so approved, the director shall in accordance with such
approval adopt, amend or repeal rules and regulations, subject to the
approval of the commissioner, which shall govern the following activ-
ities only:

(1) The manner of taking fish;

{2) The legal size limits of fish to be taken:

(3) The seasons and hours during which fish may be taken;

(4) The numbers or quantities of fish which may be taken;

(3) The opening and ciosing of areas within the coastal waters
to the taking of any and all types of fish; provided that no area shall
be so opened or closed without the consent of the selectmen of the
town or the mayor and council of the city affected thereby. Upon
the request of the commission, the selectmen or mayor and council
shall hold a public hearing upon the question and shall thereafter no-
tify the commission in writing within forty-five days after such re-
quest has been received or consent will be deemed to have been grant-
ed.

No such rule or regulation shall require a license for the taking
of finned fish from coastal waters for non-commercial purposes.

Added by 5t.1962, c. 715, § 8.

Massachusetts



20-3-2. Powers and duties. — The m: rine fisheries council shall
have regulatory jurisdiction over all marine animal species within
the jurisdictional territory of the state. The council is authorized,

after the holding of a public hearing to promulgate and adopt rules
and regulations governing the following activities only, within the
areas of its jurisdiction:

(a) The manner of taking fish, lobsters and shelifish.

(b} The legal size limits of fish, lobsters and shellfish to be taken

or possessed.
(c) The seasons and hours during which fish, lobsters and shellfish

may be taken or possessed.
(d) The numbers-or quantities of fish, lobsters and sheilfish which

may be taken or possessed.
(e) The opening and closing of areas within the coastal waters to

the taking of any and all types of fish, lobsters and shellfish.

History of Section. Compiler's Notes. For repeal of former
As enacted by P.L. 1981, ch. 197, § 2. section, see compiler’s note to § 20-3-1.

Rhode Island




Appendix E

PART 1: FISHERIES LEGISLATION OF ASMFC MEMBER STATES

The chart spanning the next eleven pages is a compilation of information on
the administrative structure and statutory provisions of the member states
of ASMFC. 1t should be examined in its own right and used as a reference
for all future reports issued in connection with this contract. With it,
readers can assess the appropriateness of a given proposed law or course of
action for a state, and they can make an estimate of the effort needed to
effect a change in the regulatory process - or indeed of whether change is
possible.

MAINE
DEPARTMENT OF MARINE RESOURCES

Agency structure or position

n. i- s.*
Authority
Title 12, sec. 6171 Department can make regulations with consent of

(legislative) advisory council.

Administrative procedures

Title 12, sec. 6171 Must give prior notice and hold public hearing.

Title 12, sec. 6191 Must follow state Administrative Procedures Act,
Title 5, sec. 8001 et seq.

ASMFC legislation

Title 12, sec. 46001 State may participate in ASMFC.

Other interstate provisions

n.i.s.
Remarks
Maine has interpreted its present ASMFC authoriz-

ing legislation as giving ASMFC authority to make
regulations on behalf of the state.

*n.1.8. = not in statute.



NEW HAMPSHIRE

DEPARTMENT OF FISH AND GAME

Agency structure or posit

ion

Authority
Chap. 206:10

Chap. 206:19

Administrative procedures

n.i.s.

Department has power to promulgate rules and
regulations.

Department has power to enforce rules and
regulations and impose penalties.

Chap. 206:11

ASMFC lggiplation

Chap. 213:1

Every odd-numbered year on the first Monday in
June, the Departmwent must hold a public hearing to
congider public views om regulations.

State may participate in ASMFC.

Other interstate provigions

Chap. 206:27

Chap. 2]13-a:l

Remarks

MASSACHUSETTS

"Reciprocal Agreement with Maine and Massachusetts
in Regard to Enforcement"

Connecticut River Atlantic Salmon Compact (with
Massachusetts and Comnecticut) is given power to
promulgate certain regulations dealing with salmon
fisheries. Can issue licenses. Police agencies
are authorized to enforce. :

Chap. 213-a:1 offers clear precedent for New
Hampshire's conferring regulatory powers on a
compact.

DIVISION OF MARINE FISHERIES

Agency structure or position

A division of the Department of Fisheries,
Wildlife, and Recreational Vehicles.



Authority

Chap. 130, gec. 17 Division has power to adopt rules and regulations
with governor's approval.

No statute dealing with enforcement.

Administrative procedures

Chap. 130, sec. 17a Governor appoints the Marine Fisheries Advisory
Commission, which holds public hearings and
publishes notice. It can approve regulations.
(In 384 N.E. 2d 233 the Supreme Judicial Court
found this process constitutional.)

ASMFC legislation

Chap. 489, gec. 1.1-1.5 Authorizes participation in ASMFC.
(Acts of 1941); also
Appendix to Chap. 130

Other interstate provisions

322 Code Mass. Regs 5.01 Northern Shrimp Fishery regulations

322 Code Mass. Regs 9.0]1 Management of Massachusetts Herring Fishery

RHODE ISLAND
DEPARTMENT OF NATURAL RESOURCES

Agency structure or position

Department has advisory council of 7 persons
appointed by the governor.

Authority

Chap., 20-1-4 Director of department has authority to promulgate
and enforce rules and regulations.

Administrative procedures

Nn.l.8.

ASMFC legislation

Chap. 20-8-1 State may participate in ASMFC,

Other interstate provisions

n.i.s.



CONRECTICUT
DEPARTMENT OF ENVIRONMENT

Agency structure or posit

AL AFFAIRS

ion

Authority
Title 26, gec. 3

Title 26, sec. 111

Title 26, sec. 15%a

Administrative procedures

n.1.8.

Department is authorized to promulgate rules and
regulatious.

Authorizes regulations on eports fisheries.

Authorizes regulations on commercial fisheries.

Title 26, sec. 112

Title 26, sec. 15%¢

ASMFC legislation

Title 26, sec. 295

Enumerates types of regulations and gives
requirements for notice and hearings (sports).

Gives requirements for notice and hearings
(commercial).

Authorizes participation in ASMFC.

Other inteystate provisions

Title 26, mec. 26

Title 26,‘sec. 302

Remarks

NEW YORK :

Provides for reciprocal enforcement of fish and
game laws in New York, Rhode Island, and
Massachusetts.

Authorizes participation in the Atlantic Salmon
Compact.

Reciprocal eanforcement statute is a atep toward
interstate regulatory agreement.

DEPARTMENT OF ENVIRONMENTAL CONSERVATION

Agency structure or position

n.i.s.



Authority

Title 3, sec. 0301(2m) Authorizes state to adopt and enforce rules and
regulations.

Title 13, sec. 0301 et Presents specific legislation on marine fisheries
seq. having the form of regulations

Administrative procedures

n.i.8.

ASMFC legislation

Title 13, gec., 0371 Authorizes participation in ASMFC.

Other interstate provisions

Title 11, sec. 0303 Confers power to enter reciprocal and cooperative
agreements.

Remarks
Legislature makes "regulations" as statute. It
may be reluctant to cede this authority to ASMFC.
NEW JERSEY

DIVISION OF FISH, GAME, AND WILDLIFE

Agency structure or position

In Departwent of Envirommental Protectionm.

Marine Fisheries Coumission is an ll-member body
(with 9 members appointed by the governor) having
power to disapprove regulations; see below for

exception.
Authority
23:2b-4 Comnissioner of Division may propose rules and

regulations to the Marine Fisheries Commisgion

Administrative procedures

23:2b-6 Commissioner can prepare fish management plana and
propose and promulgate rules and regulations in
accordance with the Administrative Procedures Act.
Regulations coming under purview of that Act do
not have to be put before the Marine Fisheries
Comrcisgion.



ASMFC

legislation

n.i.s.

Other interstate provisions

23:2b-8

23:9-56-58

Remarks

PENNSYLVANIA
PENNSYLVANIA FISH COMMISSION

Commissioner can enter into reciprocal agreements
with other jurisdictions on rules and regulations

Commission can make agreements with Delaware re-
garding fishing rights on Delaware River and Bay.

A structure appears to exist (23:2b-8) for confer-
ring regulatory power on an interstate
compact.

Agency structure or position

Title 30, gec. 301

Authority

Title

Title 30, sec. 2102

30, sec. 322

Nine members are appointed by the governor with
senate approval.

Commission can promulgate rules and regulations
concerning fisheries management.

Commission can promulgate rules and regulations
concerning fish and fishing.

Administrative procedures

ASMFC

leaislation

Title

30, sec. 7101

n.l.8.

Authorizes participation in ASMFC,

Other interstate provisions

Title

Title

30, sec., 905

30, sec. 7301

Authorizes reciprocal enforcement with New York
and New Jersey of all rules governing fisheries on
the Delaware River.,

Degsignates New York, New Jersey, Peannsylvania, and
Delaware as the ''Mid-Atlaatic Section of ASMFC"
and authorizes mitusl agreements on rules govern-



Remarks

DELAWARE

-7 -

ing shad fishing, together with enforcement
provisions.

Although Pennsylvania has not formally adopted
Amendment One, it appears to have gone farther
than most states toward authorizing regulation by
the compact (Title 30, sec. 730l) in conmection
with the shad fishery.

DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL CONTROL

Agency structure or position

Authority
Title 7, sec. 102

n.1.8.

The Department Secretary may promulgate rules and
regulations.

Administrative procedures

Title 7, sec. 103

Title 7, sec. 104

ASMFC legiplation

Title 7, sec. 1501

Secretary must publish proposed rules and regula-
tions in two newspapers and hold public hearings.

Secretary may delegate duties if such delegation
is consistent with Title 29, sec. 80.

Authorizes participation in ASMFC.

Other interstate provisions

Title 7, sec. 902

Remarks

MARYLAND
FISHERIES ADMINISTRATION

Grants fishing rights on Delaware River and Bay to
Delaware and New Jersey residents.

It is possible that Title 7, sec. 104 could be a
vehicle by which the Departwent could couvey
regulatory authority to ASMFC.

Agency structure or position

Within the Department of Natursl Resources



Authority

Title 4 Legislation in the form of regulations goveraning
fisheries.

No statutory authorization for rule meking by the
Fisheries Administration or the Department of
Natural Resources.

Aduministrative procedures

NeleSe

ASMFC legislation

Title 4, sec. 301 Authorizee participation in ASMFC.

Other interstate provisicas

Title 4, sec. 306 Potomac River Compact: article 3 gives the compact
power to make regulations; article 4 prescribes
procedures for regulation; article 5 prescribes
procedures for enforcement.

Title 4, sec. 606 Authorizes reciprocal licensing provisions with
Virginia, West Virginia, and Pennsylvania.

Remarks
The Potomac River Compact seems a clear indication
of precedent for the kind of regulatory authority
sought by ASMFC, but it is a two-state compact.
VIRGINIA

MARINE RESOURCES COMMISSION

Agency structure or posgition

Consiste of a chairman and six members appointed
by the governor.

Authority

Sec. 28,.1-23 Commission has authority to make regulations.

Administrative procedures

Sec. 28.1-24 Procedure specified for publishing regulationas.

Sec, 28.1-26 Hearing procedure specified for regulations.



ASMFC

legislation

Sec.,

28.1-202

Authorizes participation in ASMFC and adopts

Amendment One.

Other interstate provisicns

Sec. 28.1-203

Remarks

NORTH CAROLINA

MARINE FISH COMMISSION

Potomac River Compact with Maryland. Article 3,
sec. B8 gives Potomac River Fish Commission power
to make rules and regulations; article 4 speci-
fies procedures for rule making; article 5 grants
enforcement authority.

Potomac River Compact provisions establish a
precedent for granting rule waking authority to a
compact, but it is a two-state cowmpact.

Agency structure or position

Authority

Title

Title

113-134

113-132

Together with the Wildlife Resources Commission,

the Marione Fish Cowmission is part of the Depart-
ment of Natural Resources and Community Develop-

ment .

Marine Fish Commission can promulgate rules and
regulations.

Where freshwater fish are found in coastal waters,
the two commisgions have mutual jurisdictiou.

Aduwinistrative procedures

Title

ASMFC

113-221

legislation

Title
Title

Other

113-251

113-253

Sets forth procedures for wmaking regulations.

Authorizes participaton in ASMFC.

Adopts Amendment One.

interstate provisions

N.il.8.
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SOUTH CAROLINA
WILDLIFE AND MARINE RESOURCES COMMISSION

Agency etructure or position

Within the Department of Wildlife and Marine
Resources.

Sec, 50-3-10 Commission consists of 9 members, cne from each
congressional district and one appointed by the
governor.

Authority

50-3-80 Coumission has power to recommend legislation and

authority to investigate fish and game conditions.
50-17-10 et seq. Legislation resembling fisheries regulations.

Administrative procedures

n.i.s.

ASMFC legislation

50-7-10 Authorizes participaton in ASMFC.

Other interstate provisions

n.i.s.

Remarks
“"Regulations" are made by the legislature and
enacted as statute,

GEORGIA

BOARD OF NATURAL RESOURCES

Agency structure or position

Within Department of Natural Resources.

Title 2, sec. 2201 One wember from each congressional area; others
sppointed by the governor and approved by the
senate,

Authority

Title 45, sec. 103} Board has authority to promulgate rules and

regulacions.
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Administrative procedures

n.i.s.
ASMFC legislation
Tigle 45, sec. 721 Authorizes participation in ASMFC.

Other interstate provisions

Title 45, sec. 107 Board can enter reciprocal agreements with
bordering states concerning fish licenses.

Title 45, sec, 728-731 Agreements On mutual enforcement of inland

waterways with South Carolina, North Carolina,
Alabama, and Florida.

FLORIDA
DIVISION OF MARINE RESOURCES

Agency structure or position

Part of the Department of Natural Resources

Authority
370.021 May promulgate rules and regulations. Power to

regulate taking or possession of saltwater figh is
reserved to the state.

Administrative procedures

370.021 Director of Division submite them to the Depart-
ment, which publishes notice.

ASMFC legialation

370.19 Authorizes participation in ASMFC.

Other interstate provisions

370.20 Authorizes participation in Gulf States Marine
Fisheries Commission.

370.18 Department may enter reciprocal agreements on
gshrimp and prawn fisheries.

Remarks

The requirement that regulatory power regarding
saltwater fish be reserved to the state appears

intended to thwart the operation of an interstate
regulatory compact.



Appendix F

States have very broad constitutional authority to regulate fishing within
their territorial waters. Manchester v. Massachusetts, 139 U.S. 240 (1891).

States may regulate commercial items which are predominantly local in nature,
even if there is an incidental impact on interstate commerce. South Carolina
State Highway Dep't. v. Barmwell Bros., 303 U.S. 177 (1938).

The broad constitutional authority of a state applies to citizens and non-
citizens within the territorial waters. Glenovich v. Noerenberg, 346 F. Supp.
2186 (D. Alaska 1972).

States may prohibit the possession of game lawfully caught in another juris-
diction fram being possessed unlawfully in that state. Silz v. Hesterberg,
211 U.S. 31 (1980).

States may require a permit for all fishing vessels operating within state
waters regardless of the origin of the catch. Santa Cruz 0il Corp. v. Milnor,
55 Ca. App. 2d 56, 130 P, 2d 256 (1952).

States may requlate fishing activities beyond their territorial waters if
there is a legitimate interest in enforcing state requlations of the same
fishery within territorial waters. Bayside Fish Flour Co. v. Gentryv,

297 U.8. 422 (1936).

States may requlate a migratory fishery that occurs both within and without
its territorial waters. State v. Bundrant, 546 P.2d 530 (1976).

States may regulate the fishing activities of its citizens beyond the
territorial waters. Skiriotes v. Florida, 313 U.S. 69 (1941).

States may regulate fishing activity beyond their territorial waters if the
fish is landed in the state. Bayside Fish Flour Co. v. Gentry, 297 U.S.
422 (1936).

States may not protect local interests in viclation of the commerce clause
of the U.S. Constitution. Toomer v. Witsell, 334 U.S. 385 (1948).

States may not impermissibly discriminate against non-citizens in violation
of the privileges and immunities clause, or the equal protection clause of
the U.S. Constitution. Tangier Sound Waterman's Association v, Douglas,
541 F. Supp. 1286 (E.D. Va. 1982).

States may not deny access to territorial waters fishing to non-resident
fishermen whose fishing vessels are documented under the laws of the United
States. Douglas v. Seacoast Products, Inc., 431 U.S. 265 (1977).

_,—...\‘



WHITE DOVE, INC.
v,

DIRECTOR OF the DIVISION OF
MARINE FISHERIES'® et al?

Supreme Judicial Court of Massachusetts,
Suffolk.

Argued Feb. 7, 1980,
Decided April 23, 1996,

Commerciaj fishing corporation
brought action attacking validity of Massa-
chusetts regulation governing the taking of
Atlantic blue fin tuna. On certification of
question of law by the United States Dis-
trict Court for the District of Massachu.
* setts, the Supreme Judicial Court, Kaplan,
t J., held that Director of Division of Marine
Fisheries had statutory authority to
promulgate the regulation.

Question answered.
2. Kenneth A. Crossman, Director of the Massa-

chusetts Division of Law Enforcement. See
GlL. ¢ 21 §6. :
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1. Fish e=3§

Director of Division of Marine Fisher
had statutory authority to promulgate
regulation governing taking of Atlantic
blue fin tuna. M.G.LA ¢ 130, §§ 2, 17A,
80, 104.

2. Administrative Law and Procedure
== 390
For an agency’s regulations to be valid,
no more need be discerned than some rs-
tienal relation between the regulation and
the empowering statute.

3. Constitutional Law e=72

Respect is owing to an agency's own
view that its regulation is within empower-
ing statute. :

4. Administrative Law and Procedure
=749 _

Presumption exists that an agency reg-
ulation does not exceed its empowering
statute which is as strong as presumption
that a statute squares with the Constitu.
tion.

Gene K. Landy, Boston; for plaintiff.

Carl Valvo, Asst. Atty. Gen,, for defend-
ants, ‘

Before HENNESSEY; C. J., and QUIRI-
CO, BRAUCHER, KAPLAN and LIACOS,
JJ. N R

- Y

" KAPLAN, Justice,

In December, 1978, the plaintiff White
Dove, Inc., & New Jersey corporation en-
gaged in commervial fishing, commenced an
action in the United States District Court
for the District of Massachusetts attacking
on various Federal and “pendent” State
grounds the validity of 822 Code Masas.
Regs. § 6.04, a 1976 regulation of the Mas-
sachusetts Division of Marine Fisheries gov-

erning the taking of Atlantic bluefin tuna. _

Under the regulation, the plaintiff’s vessel
White Dove could not obtain a “special per
mit,” which would entitle it to take bluefin
tuna by purse seine, for the reason that it
bad not operated in that purse seine fishery
in Massachusetts prior to 1974. One of the

403 NORTH EASTERN REPORTER, 2d SERIES

claims advanced by the plaintiff in United
States District Court was that the regula-
tion was not suthorized by statute. The
Distriet Judge denied the plaintiff prelimi-
nary injunctive relief againat the regula-
tion, and at the same time, on the defend-

" ants’ motion, certified to this court under

SJ.C. Rule 3:21 the queation: “Did the
Director of the Division of Marine Fisheries
have statutory authority under G.L. ¢ 180,
$§ 2, 17A, B0, and 14 to promuigate the .
1976 tuna purse-seine regulation™ We
shall answer the question, “Yes.”

[1] Accompanying the certified question
is a atatement of facts (see S.J.C. Rule 3:21,
§ 3(2] 359 Mass. 790 [1971]) which we con-
dense, avoiding some detail, as follows. [t
is the ginnt bluefin tuna (300 pounds and
over) that is of interest here. From Decem-
ber to June these fish are not found in
Massachusetts waters, as part of the popu-
lation moves to the Gulf of Mexico and
another into mid-Atlantic waters. The fish
are first sighted off the Massachusetts
coast in early June and remain in the loeali-
ty-—both within and outside Massachusetts
waters—well into the autumn. Cape Cod
Bay is an important fishing ground, and it
may be—so the plaintiff has contended—
that in many, but not all years, the fish
Appear in “seinable configurations” only
‘within that Bay.

The fish are taken mostly by purse seine
or handgear. By the former method, an
airplane spots a school and the mother ves-
sel pays out & net around it, closes (purees)
the net, and brings the net and contents
onto the deck. Handgear fishing is done by
individusl handline (or rod and reel or har-
poon) from relatively small bosts.

In recent years the giant bluefin tuna
have been destined predominantly for the
Japaness market. They are not much fan-
cied in this country, being darker, oilier,
and with higher concentrations of mercury
than the school-size {smaller) tuna,

In 1974, the Director adopted a regulation
of the purse seins and handgear fisheries
for the tuna. Purse seine fishing waa al-
lowed only in September and October but
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not beyond a total seine quota of 225 short
tons; it was limited to veasels “having oper-
ated in the purse seine fishery for bluefin
tuna in Massachusetts since 1964." Hand-
gear fishermen each had a eatch limit of
two a day (or, at the option of any individu-
al or company that had taken the fish in
1973, a seasonal limit equal to 80% of his or
its 1973 eatch).

A Federal Atlantic Tunas Convention
Act, 16 U.B.C. § 97), et seq., was passed in
1975. Regulations thereunder (50 CFR
§§ 28529, 285.30, set forth at 44 Fed Reg.
36050 [1979]) establish 2 total quota for all
purse seine vessels of 300 tons of the fish;
when that weight is reached, this kind of
fishing for the giant tuna is closed until the
following August 15. Each vessel using
hand gear is permitted to take no more
than one giant fish a day with a yearly
limit for all vessels of 1,128 tons (northern
ares), or five fish 12 week with a limit of
ninety tons (southern area). There are pro-
visions for giving notice of fish taken.

In view of the Federa! regulations, the
Director after due procedures adopted the
1976 regulation (reproduced in the margin)?
repealing the 1974 cateh limits, The mate-
rial provisions prohibited seine fishing be-
fore September 1, stated that no vessel
should take bluefin tuna by purse seine
without a “special permit for a regulated
fishery” to be issued by the Director, and
limited these permits to.“those vessels hav-
ing operated in the purse seine fishery for
biuefin tuns in Massachusetts prior to 1974,
as ascertained by official vessel logs or oth-
er accredited records.”

1. "6.04: Taking of Atlantic Bluefin Tuna Thun-
aus Thynnus

“Rules and regulations governing the taking

of Atlantic Bluefin Tuna, Thunnus thynnus, by
Net adopted under provisions of the General
Laws of the Commonwealth of Massachusetts,
Chapters 30A and 130, Sections 2, 17A 80 and
104.

“{l) The use of nets for taking bluefin tuna
other than purse seine or trap as prescribed in
the following is prohibited: (a) Bluefin tuna
may be taken in approved fish traps. How-
ever, the Director shall have the right to in-
spect any fish trap and modify its operation if
he deems the trap is being set specifically to
take bluefin tuna. (b) No vessel shall take or
attempt to take bluefin tuna with a purse seine

As noted, the plaintiff’s vessel White
Dove could not qualify for a special permit
under the 1976 regulation because it had
not participated in the purse seine fishery
before 1974; it was not equipped for tuna
seining until 1976 and did not attempt such
seining (which it could do outside Massachu-
setts constal waters notwithstanding the
regulation) until 1977. Similarly disquali-
fied were two other prospective applicants
for special permits. Only two vessels have
obtained such permits, A.A. Ferrante and
Sea Rover. The owners of these vessely
operate them as a single company, selling
the catch to a Japanese company. When
the regulation was promulgated in 1976 the
Division krew that these two vessels had
participated in the seine fishery for the
tuna prior to 1974 and knew of no other
veasel currently in the fishery which had so
participated.

1. The 1976 regulation, in the form of a
“proposal,” had to be given a public hearing
and receive approval by the Marine Fisher-
ies Advisory Commission (established by
G.L. ¢ 21, § 5A), and in the form of a
regulation, required approval of the Com-
missioner of Fisheries, Wildlife and Recrea-
tional Vehicles, all before issuance by the
Director. (See G.L. c. 130, § 17A, par. 1,
and State Administrative Procedure Act,
G.L. c. 30A, § 2) The regulation is now to
be measured against the substantive em-
powering provisions, notably those of G.L.
c. 130, § 17A and § 80. The former speaks
of proposals “relating to the management

without a Special Permit for a Regulated Fish-
ery issued by the Director of Marine Fisheries.
Special Permits for a Regulated Fishery to take
bluefin tuna with a purse seine shall be limited
to those vessels having operated in the purse
seine fishery for bluefin tuna in Massachusetts
prior to 1974, as ascertained by official vessel
logs or cther accredited records.

"(2) Taking or atiempting to take bluefin
tuna with a pursge seine prior to September 1, is
prohibited.

*{3) Violation of these rules and regulations
will result in immediate revocation of the Spe-
cial Permit for a Regulated Fishery and shall be
subject to a fine of not less than ten dollars nor
mare than one thousand dollars.”

-
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of the marine fisheries,” eventuating in  not made the subject of a separate confer.
“rules and regulations | -+ Which ral of power in the statute. Thus, as the
shall govern the following activities only: Director Suggeats, the § 17A(1) power, piay-
(1) The manner of taking fish” (and other ing in with the existing tight Federal Jimi-
listed matters)! And § 80 states in part: tation of the seine fishery eatch, could be
“No person shall take or sell fish from a exerted appropriately to prevent “over
fishery regulated by the director without s catching.”* So also the power could be
regulated marine fishery permit, in addition used to prevent “gear” conflicts between
fo any other permit that may be required the seine and handgear fisheries? Ap-
by this chapter.”® proaching the matter from another angle,
The plaintiff points out that there is no  we would €xpect common agreement that it
Statutory provision which in terms autho- mldh-mtnhﬁonof"mw'topm
rizes a regulation “limiting entry,” whence hibit altogether purse seining for the giant
the plaintiff apparently reasons that all fish (an has been done in the case of salmon,
comers (presumably the holders of the ordi. 322 Code Mas. Regs, § 3.06), and to aliow
Bary commercial fisherman permits, see oaly the handgear method. The 1976
note 5) must be allowed to enter the purse l-ﬁon.foﬂo-h:mwvﬂrﬂnmimr
seining fishery for the tuna, whose lawful ulation, may be seen a3 8 step to the end of
catch bas been severely controlled by the eliminating the seining of the giant fish in
Federal authorities in the interests of con- waters within oar jurisdiction, for the ves-
servation, But"themmgementoftlm nhnwallowudlpad-lpermitswﬂldmp
marine fisheries™ in respact to “{tlhe man- out of service or be otherwise eliminated or
neroft:kingf‘uh'isnpowerofeomiden- diverted in the course of time In pro.
ble dimension. “Manner” is surely not to moting any of the purposes mentioned, the
be read as dealing just with the details of Director and his advisors eould properiy de.
thephysinlpmmotreducingﬁshtopu- a’_defagivemddenticntothe!ﬂinu
session; it takes in also some regulation of interests of those aiready in the busineas of
the industrial setup for the taking of fish. seine fishing for the tuna; hence the use of
And in that connection there i nothing to  the deviee of barring entry to newcom.
forbid the Director from applying the de- €M —a point on which the recent case of
vice of limiting entry even though that is  New Orieams v. Dukes, 427 US, 297, 98

4 Genenjl.amc.lm.'sl‘m.pmvides: “Upon public hewring upon the quastion and shall
l;in’utiunsignedbymyhnmedpanyorupm mmmmmmm
ion,

sion shall in writing approve or disapprove al waters fwwm'

such proposals. If any proposal is 50 a . . '
ma.tlndinuurlhanmumnrd.mwm. 5 The “other permit here invoived i3 the ordl-

suchappmuldou.ommdormpnlndumd e Commercial fishermas permit™ Ses
regu!auam,n_abjecttom-pmlorthgm $sa .

ing of areas within the constal waters 10 the A mmmmmmmw
ukmgofanyandaulmdnm:wﬁded mmmhmmmh
thatnoamshallbemnpmedorelo.eem called traditional, See Corzz v, Tawws, 149
DUt the consent of the selectmen of the town or F.Supp. 771, 778 (D.Ma) (three-judge court).
the mayor and council of the city affected o0y 385 US, 37, 78 S.Ct. 116, 2 LE42d 70
. - Upon the request ol'thel (1857 (per curiam).
lhesdmmenormmandcouncu shail hoid
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S.Ct. 2513, 49 L.Ed.2d 511 (1976), is sugges-
tive?

[2-4] In light of the foregoing, the va-
lidity of the 1976 regulation can be upheid
- with minimal dependence on various sup-

portive canons of interpretation well settled
in this jurisdiction, in particular: That no
more need be discerned than some rational
relation between the regulation and the em-
powering statute. See Consolidated Cigar

Corp. v. Department of Pub. Heasith, 3872

Mass. 844, 855, 364 N.E2d 1202 (1977);

Mourning v. Family Publications Sarv,, Inc.,

411 US. 356, 369, 93 8.Ct. 1652, 1660, 36

L.Ed.2d 318 (1973). That respect is owing

to an agency’s own view that its regulation

is within the statute. See Cass Loma, Inc.

V. Alcohalic Beverages Control Comm'n,

~— Mass ——, ——» 385 N.E.2d 976 (1979);

Board of Edue. v. Asseasors of Worcester,
. 868 Mass, 511, 515-516, 333 N.E2d 450

(1975). That, indeed, there is a presump-
tion that the regulation does not exceed the
“statute which is as strong as the presump-
tion that a statute squares with the Consti-
tution. See Levy v. Board of Registration

& Discipline in Medicine, —— Mass. —_

—%, 392 N.E2d 1036 (1979); Colella v.

State Racing Comm'n, 360 Mass. 152, 159,

274 N.E2d 331 (1971).

2. We deal with miscellaneous conten-
tions of the plaintiff which fail, in our view,
to overcome the interpretive result indi-
cated. (a} The plaintiff. makes a last min-
ute discovery that in 1975 the Department
of Natural Resources (which then embraced
the Division of Marine Fisheries) sponsored
a bill (1975 House Doc. No. 238) to amend
§ 17A to grant the Director the power to
adopt regulations to govern & sixth “activi-
- ty"—*[t}he amount of fishing effort.” The
Legislature did not adopt the proposal, but

8. Here the Court upheld an ordinance of the
city of New Orleans outlawing from the
“French Quarter” all pushcart vendors who
had been in business less than eight years, The
legislative objective was to preserve the area’s
charm by eliminating all these peddiers but,
“rather than procesding by the immediate and
absolute abolition of all pushcart food vendors,
the city could {as againut a claim of arbitrari-
ness] rationslly choose initlally to eliminate
vendors of more recent vintage. This gradual

it is possible to trace the bill into an enact-
ment which limits to 1,300 the number of.
commercial lobeter permits the Director
may issue annually. G.L c 130, § 38B,
inserted by St.1975, ¢. 484, § 1. The argu-
ment is that the Division and the Legisis-
ture understood in 1975 that there was a
lack of power to issue a regulation on the
style of the 1976 regulation and that the bill
was designed to supply the power. But it
may be that the bill Jooked simply to a
power to limit the number of permits,
which the 1976 regulation did net purport
to do. In all events, the intimation of a
consciousness of lack of power muat face
the fact that the Division had issued in 1974
a regulation resembling the 1978 regulation.
The question, moreover, is what was intend-
ed by the original enactment of § 17A, and
inaction by a subsequent Legislature carries

little weight in defining that intent. See

Massachusetts Comm'n Against Discrimina-
tion v. Liberty Mut. Ins. Co., 371 Mass. 188,
193-194, 356 N.E.2d 236 (1976). If inaction
is given much weight, an agency would be
reluctant to seek merely clarifying amend-
ments for fear of the inference that would
be drawn from their failure to pass. Id at
194, 356 N.E.2d 236.

{b) Counsel remind us of the common law
tradition that the right to fish is “public
and common to every person,” Weston v,
Sampoon, 8 Cush. 347, 352 (1851), and we
are warned against a casual derogation
from the common law. It may be enough
to say that the current reslity is not a
common law regime penetrated here and
there by statute, but a well statutized law
of marine fisheries.

(c) The plaintiff reaches back to Gibbons
v. Ogden, 9 Wheat. 1, 6 L.Ed. 23 (1824), for
the argument that the licensing of White

approach 10 the problem is not oonsml.liona.lly
tmpermissible. .

likely 1o have built up substantial reliance in-
terests in continued operation . R |
a1 305, 95 S.Ct at 2517-2518.

& Mass.Adv.Sh (1979) 29], 296.

b Mass.Adv.Sh. (I579) 1857, 1864.
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Dove to engage “in the coasting trade and
the taking of fish of every description™
under the Federal Enroliment and Licens-
ing Act of 1793, 46 US.C. § 263 (1976),
forbids the Commonweaith to bar the plain-
tiff's vessel from the seine fishing while
sdmitting other veasels to it. We recognize
that on this question of preemption we do
not have the last word. But as the plaintiff
urges us to consider the possibility of pre-
emption as conditioning our interpretation
of § 1TA(1), we have to say that Dougias v.
Seacoast Prods, Inc, 431 U.S. 265, 97 5.CL
1740, 52 L.Ed2d 804 (1977), suggests that
that possibility is remote indeed, since nei-
ther our statute nor the regulation thereun-
der affords any preferential treatment to
in-State veasels, and prevention of “over-
catching” and 30 on is within the Common-
wealth’s police power., See Manchester v,
Massachusetts, 139 U.S. 240, 11 S.Ct. 559, 35
LEd. 159 (1831); Smith v. Maryland, 18
How. 71, 15 L.Ed. 269 {1855).

The plaintiff complains, finaily, of what
it terms the “monopolistic” tendency or ef-
fect of the 1976 regulation. But this al
leged iniquity is'not a matter for considera-
tion here. : -

The question certified is anawered “Yea™
This opinion will be forwarded to the ear-
tifying court and the parties in accordance
with SJ.C. Rule 3:21, § 7, 359 Mass 790
{1971),

-~ N
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reflo, J, of first-degree murder and assault
and battery with a dangerous weapon, and
he appealed. The Supreme Judicial Court,
Kapian, J., held that: (1) grand jury testi- .
mony given by witness, who subsequently
died, was not admissible under “prior re-
corded testimony” exception to hearsay rule
for purpose of establishing defendant’s
criminal irvesponsibility; (2) such grand
jury testimony was not sdmissible under
any “innominate™ exception; (3) any error
in exclusion of the grand jury testimony
would have been harmiess; (4) references
to defendant’s prior incarcerations in the
evidence introduced by Commonweslth did
pot involve any error; (5) even if there had
been error in that regard, it was not preju-
dicial, and (6) prosecutor’s opening remarks
and testimony in which defendant was pic-
tured =s saying at time of his arrest that he
would tell everything in exchange for a
promise that he would be sentenced to cer-
tain facility, rather than another, was
prejudicial.

Judgments affirmed.



REPRESENTING FOREIGN FISHING INTERESTS

Presentation by
Jay D. Hastings
East Coast Fisheries Law Conference

June 24-25, 1983
Portland, Maine

FISHERIES MANAGEMENT REGULATION: WHAT WE CAN LEARN FROM THE
JAPANESE EXPERIENCE IN THE FISHERY MANAGEMENT PROGCESS

The purpose of this presentation is to provide a better
understanding for fishery management problems under the Magnuson
Fishery Conservation and Management Act from the perspective of
Japanese fishing interests. Representing Japanese fishermen
offers a unique insight into the fishery management process and
its problems under the Magnuson Act. We stand to learn a good
deal from the Japanese experience in this process.

Fisheries management under théJMagnuson Act is a complex
multidisciplinary process which naturally gives rise to a
multiplicity of legal and poliey issues. For Japanese and other
foreign fishermen, most of these issues have been raised in the
context of encouraging U.S. fisheries development. Optimum yield
(0Y) determinations and time and area closures are primary
examples of management measures intended to encourage U.S.
fisheries development by restricting foreign fishing. The major
legal and policy questions raised by these management measures
relate to the extent and scope of authority under the Magnuson Act
for encouraging the development of U.S. fisheries. Case law has
not yet developed on these questions.

Below I have outlined a few of the legal and policy questions
raised by OY determinations intended to encourage U.S. fisheries
development at the expense of foreign fishing. I have also
briefly outlined the procedures we follow for representing foreign
fishermen in the fishery management process. The latter outline
has been largely developed from a presentation by Mr. Paul



MacGregor given at the First Annual National Fishery Law Symposium
on Advising the Fishing Industry, held in Seattle during October
of 1982.

I. OPTIMUM YIELD DETERMINATIONS INTENDED TO ENCOURAGE U.S.
FISHERIES DEVELOPMENT AT THE EXPENSE OF FOREIGN FISHING

Optimum yields have been specified in at least two fisheries
(Tanner crab and butterfish) to eliminate or reduce a foreign
fishery as a means to encourage U.S. fisheries development.
Japanese fisheries and their markets have been major targets of
these actions. The theory underlying these OY determinations is
that if the supply of fish entering a foreign market from a
foreign allocation is eliminated or reduced, foreign nations will
be encouraged to fill the market void through increased purchases
from the U.S. industry. Below I have outlined a few of the legal
and poliey questions raised by these determinations.

A. Has the OY been Properly Assessed and Specified?
Section 303(a)(3).

1. Does the OY value provide the greatest overall benefit
to the Nation? Section 3(18).

a. In terms of food production?
b. In terms of recreational opportunities?
c. In terms of maintaining reciprocal trade benefits with

foreign trading partners? Maine v. Kreps,
563 F.2d 1043 at 1049 (1st Cir. 1977).

2. Has the OY been prescribed as such on the basis of the
maximum sustainable yield (MSY)?

a. What is the MSY or acceptable biological catch (ABC)
of the fishery?

b. Has the fishery ever produced at the MSY/ABC?
c¢. What are the economic and/or social parameters of
the fishery producing at the MSY/ABC or historical levels

of fishing?

d. What economic and/or social factors or data suggest
the resource should not be fished at the MSY/ABC level?



Is

What economic and/or social factors support a specified
level of fishing other than the MSY/ABC level?

Does the reassessed optimal level of fishing "respond
to" some unique economic and/or social problem in the
fishery or region? Legislative History at 1098-99.

the economic and/or social factor relevant to the

the determination of the 0Y from the fishery?

a.

b.

Does it have a measureable, quantitative relationship
to the fishery producing at the MSY/ABC level?

Does the OY determination respond to an existing
economic and/or social condition or does it attempt
to modify or change that condition?

Is the economic and/or social factor at a given value
determinative of the amount of fish which can be
utilized by the U.S. industry?

Is the QY Specification Consistent with the National

Standards for Fishery Conservation and Management? (No. 5

used as an example.)

1.

2.

Does the 0OY specification constitute a management measure?

Does the 0Y specification promote efficiency in the
utilization of the fishery resource? Section 301(a)(5).

al

Does the 0Y specification preclude the harvesting of
large biological surpluses historically utilized by any
current user group?

Is the purpose of the QY specification to ensure
maximum economic return to the U.S3. industry in
utilizing the biological surplus?

Is the purpose of the OY specification to maintain
stability in the market?

Does the QY determination have economic allocation as its
sole purpose? Section 301(a)(5).

d.

Is the intended purpose of the determination
Lo give one user group a distinct economic
advantage in the market over another user group?

Does the value of 0OY have any meaningful relationship
to the MSY/ABC?



C.

Does the Determination of the 0Y Exceed the Scope of

Secretarial Authority for the Conservation and Management

of the Fishery Resources?

1. What is the intended purpose and/or effect of the 0Y
specification?

a. Is the intended purpose to respond to current economic
conditions in the fishery and/or market thereby allowing
the economics of the fishery to be determined in the
normal course of supply and demand?

b. Is the intended purpose and/or effect to effect a change
in market stability in order to give one user group a
competitive advantage over another?

2. Is the intended purpose and/or effect of the OY
specification consistent with provisions of the Magnuson
Act delineating the scope of regulatory authority?

a. Purposes of the Act:

(1) Conserve and management the fishery resource.
Section 2(b)(1).

(a) Definition of the term "conservation and
management". Section 3(2).

(b) National standards for fishery conservation
and management. Section 301.

(2) To "promote" domestic commercial and recreational
fishing. Section 2(b){(3).

(3) To "encourage" the development of U.S5. fisheries and
t£o ensure that 0OY determinations "promote™ such
development. Section 2(b){6).

(a) Definition of the word "encourage" and the scope
of authority implied. Webster's Third New
International Dictionary, 1981.

{b) Is the QY determination intended t¢ "promote" or
actually assist in the development?

b. Policy of the Act:

(1) To maintain without change the existing territorial
or other ocean jurisdiction of the U.3. for all
purposes other than fishery conservation and
management. Section 2(e)(1).



(a) Narrow v. broad construction of scope and extent
of authority under laws with extraterritorial
application.

(b} Application of common law scope and extent of
authority on management of living resources
beyond territorial boundaries.

(2) To permit foreign fishing consistent with the
provisions of the Magnuson Act. Section 2(c)(4).

c. Other provisions of the Act:

(1) Governing international fishery agreement (GIFA4).
Section 201(e)

(2) Reciprocity. Sections 201(g), 202(a)(4)(A), and
202(e)(3).

3. Is the OY determination consistent with other applicable
law and policy?

(a) Constitutional due process and equal protection.

(b} U.3. trade policy. Trade Act of 1974, 19 U.S.C. 2118.

II. REPRESENTING JAPANESE AND OTHER FOREIGN FISHERMEN IN THE
FISHERY MANAGEMENT PROCESS

The fishery management process begins with the Regional
Councils and their advisory bodies. Potential problems under
proposed management measures affecting the interests of variogus
user groups are best resolved at the regional level. Our system
in the United States is unique inasmuch as foreign fishermen have
the opportunity to participate in the regional management process.

The openness and fairness of our regional fishery management
process is beneficial to both domestic and foreign fishing
interests. As fishery management proposal work their way through
the development and review process, differences affecting the
various user groups are more easily resolved at the regional
level. If agreement among the user groups can be reached on
particular management measures, the result is a better
understanding for the purpose of the measures and the management



process as a whole., Taking care of potential problems at the
regiocnal level can also save considerable time and expense later
in the review process.

The following outline provides some basic guidelines for
keeping track of proposed management measures working their way
through the development and review process at the regional and
federal levels. These guidelines are patterned after our
experience in working with the North Pacific Council and the
National Marine Fisheries Service in both Juneau and Washington,
D.C.

A. The Council Family.

1. The Executive Director and staff.

2. The Plan Development and Plan Maintenance Teams (PDTs and
PMTs).

3. The Scientific and Statistical Committee (S8SC).

4, The Advisory Panel (AP).

B. The Council Development Process,

1. Initiation of proposals.
a. The Council family.

b. Public and private interest groups, both domestic and
foreign.

2. Review and development of proposals and alternatives.
a. PDTs and PMTs.
b. Priviate contractors,.
3. Analysis of the proposed management measure.
a, Identification of the scope and purpose of the proposal.

b. Analysis of the proposal's effect upon the user group
fishing and processing operations.

¢. Analysis of the proposal's compliance with the national
standards for fishery conservation and management, other
provisions of the Magnuson Act, and other applicable
law,



d. Assessment of the information and/or data upon which
justification for the measure is based (possible use of
experts).

e. Organization of user group information and/or data to
either support or refute the proposed measure.

y, Responding to the proposed management measure.

a. Communicate with other user groups.

b. Communicate with the Council developers.
(1) PDT and PMT members.
(2) Private contractors.

¢, Attend and participate in PDT and PMT meetings and
special meetings or hearings held by private
contractors.

d. Communicate with the Council decision makers.
(1) Attend and participate in SSC and AP meetings.
(2) Prepare and present comments before the AP, SSC,

and Council during the public comment periods.

C. The Federal Review Process,.

1. Obtain a copy of the management proposal from the Regional
Director's office once it has been finalized and forwarded
to Washington to begin the Secretarial review period.

2. Make arrangements to meet with plan reviewers and their
general counsel in Washington as soon as possible after the
Secretarial review period begins to explain your position
in either support of or opposing the management proposal.

3. Prepare and submit comments upon proposed management
measures well in advance of the final day for submitting
comments,

4. Meet with as many people in the final decision making

process as possible to discuss your group's interests
in the proposed management measures.

D. Judicial Review Process.




AGREEMENT BETWEEN
THE GOVERNMENT OF THE UNITED STATES OF AMERICA
AND THE GOVERNMENT OF JAPAN
CONCERNING FISHERIES OFF THE COASTS
OF THE UNITED STATES OF AMERICA

Agreement signed at Washington September 10, 1982
Entered into force January 1, 1983
Remains in force until December 31, 1987
T.I.A.S.
_us.T.

The Government of the United States of America and the Government of
Japan, -

Recognizing that the United States has established a fishery conser-
vation zone within 200 nautical miles of its coasts within which the Uni-
ted States exercises exclusive fishery management authority over all fish
and that the United States also exercises such authority over the living
resources of the continental shelf appertaining to the United States and
over anadromous species of fish of United States origin;

Recalling that they signed the Agreement between the Government of
the United States of America and the Government of Japan Concerning Fish-
eries off the Coasts of the United States of America on March 18, 1977;

Recognizing that Japan has been cooperating in the rational manage-
ment and conservation of the living resources off the coasts of the Uni-
ted States and that the nationals and fishing vessels of Japan have been
cooperating in the development of and engaging in the utilization of
these resources off the coasts of the United States;

Desiring to continue and further develop mutual cooperation;
Considering their common concern for the rational management, con-

servation and achievement of optimum yield of fishery resources off the
coasts of the United States;

Taking into account international law relating to oceans and fish-
eries; and

Desiring to establish reasonable terms and conditions pertaining to
fishing for the living resources of mutual concern over which the United
States exercises exclusive fishery management authority;

Have agreed as follows:
ARTICLE 1
The purpose of this Agreement is to promote rational management, ef-

fective conservation and achievement of optimum yield of fishery resour-
ces of mutual interest off the coasts of the United States and to estab-
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lish a common understanding of the principles and procedures under which
fishing may be conducted by nationals and fishing vessels of Japan for
the living resources over which the United States exercises exclusive
fishery management authority.

ARTICLE II

As used in this Agreement, the term

1. "living resources over which the United States exercises exclu-
sive fishery management authority" means all fish within the fishery con-
servation zone, all anadromous species of fish that spawn in the fresh or
estuarine waters of the United States and migrate to ocean waters while
present in the fishery conservation zone and in areas beyond national
fisheries jurisdiction recognized by the United States and all living re-
sources of the continental shelf appertaining to the United 5States;

2. "fish" means all finfish, mollusks, crustaceans, and other
forms of marine animal and plant life, other than marine mammals, birds,
and species of tuna which, in the course of their life cycle, spawn and
migrate over great distances in waters of the ocean;

3. "fishery resources" means one or more stocks of fish that can —
be treated as a unit for purposes of management and conservation and that '
are identified on the basis of geographical, scientific, technical, rec-
reational and ecomomic characteristics;

4. "fishery” means any fishing for fishery resources;

%. "fishery conservation zone" means a zone contiguous to the ter-
ritorial sea of the United States, the seaward boundary of which is a
line drawn in such 2 manner that each point on it is 200 pautical miles
from the baseline from which the breadth of the territorial sea of the
United States is measured;

6. "fishing” means
(a) the catching, taking or harvesting of fish;
(b) the attempted catching, taking or harvesting of fish;

(c) any other activity that can reasonably be expected to re-
sult in the catching, taking or harvesting of fish; or

{d) any operation at sea, includirg supply, storage, refriger-
ation, transportation or processing, directly in support
of, or in preparation for, any activity described in sub-
paragraphs (a) through (¢} above,

provided that such term does not include other legitimate uses of the
high seas, including any scientific research activity;
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7. "fishing vessel" means any vessel, boat, ship, or other craft
that is used for, equipped to be used for, or of a type that is normally
used for

(a) fishing; or

(b) aiding or assistng one or more vessels at sea in the per-
formance of any activity relating to fishing including
preparation, supply, storage, refrigeration, transporta-
tion or processing; and

8. "marine mammal" means any mammal that is morphelogically adap-
ted to the marine environment, including sea otters and members of the
orders Sirenia, Pinnipedia, and Cetacea, or primarily inhabits the marine
environment such as polar bears.

—

ARTICLE III

The Government of the United States and the Govermment of Japan
shall carry out perodic bilateral consultations regarding the implementa-
tion of this Agreement and the development of further cooperation in the
field of fisheries of mutual concern, including the establishment of ap-
propriate multilateral organizations for the collection and analysis of
scientific data respecting such fisheries.

ARTICLE 1V

1. The Government of the United States is willing to allow access
for fishing vessels of Japan to harvest, in accordance with the terms and
conditions to be established in permits issued under Article IX, that
portion of the total allowable catch for a specific fishery resource that
will not be harvested by fishing vessels of the United States and may be
made available to fishing vessels of Japan in accordance with paragraph 2
below.

2. The Government of the United States shall determine each year,
subject to such adjustments as may be necessitated by unforeseen circum-
stances affectng the stocks, and in accordance with United States law,

(a) the total allowable catch for each fishery resource based
on optimum yield, taking into account the best available
scientific evidence and relevant social, economic and
other factors;

(b) the harvesting capacity of fishing vessels of the United
States in respect of each fishery resource;

(c) the portion of the total allowable catch for a specific
fishery resource that may be made available, on a periodic
basis each year, to foreign fishing vessels; and



GIFA
JAPAN

(d) the allocation of such portion that may be made available
to authorized fishing vessels of Japan.

3. The Govermment of the United States shall determine each year
in accordance with United States law the measures necessary to prevent
overfishing, while achieving on a continuing basis the optimum yield from
each fishery resource. Such measures are described in Annex 1 which con-
stitutes an integral part of this Agreement.

4. The Government of the United States shall notify the Government
of Japan of the determinations provided for in this Article on a timely
basis,

ARTICLE V

)

In determining the portion of the surplus of the total allewable
catch for fishery resources that may be made available to fishing vessels
of foreign nations, including Japan, the Government of the United States
will decide on the basis of the factors identified in United States law
including:

1. whether, and to what edtent, such nations impose tariff bar-
riers or nontariff barriers on the importation, or otherwise restrict the
market access, of United States fish or fishery products;

2. wvhether, and to what extent, such nations are cooperating with
the United States in the advancement of existing and new opportunities
for fisheries trade, particularly through the purchase of fish or fishery
products from United States processors or from United States fishermen;

3. whether, and to what extent, such nations and the fishing ves-
sels of such nations have cooperated with the United States in the en-
forcement of United States fishing regulationms;

4. whether, and to what extent, such nations require the fish har-
vested from the fishery conservation zone for their domestic consumption;

5. whether, and to what extent, such nations otherwise contribute
to, or foster the growth of, a sound and economic United States fishing
industry, including minimizing gear conflicts with fishing operations of
United States fishermen, and transferring harvesting or processing tech-
nology which will benefit the United States fishing industry;

6. whether, and to what extent, the:fishing vessels of such na-
tions have traditionally engaged in fishing for such fishery resources;

7. whether, and to what extent, such nations are cooperating with
the United States in, and making contributions to, fishery research and
the identification of fishery resources; and

8. such other matters as the Government of the United States deems
appropriate.

1-4071
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ARTICLE VI

The Government of Japan shall cooperate with and assist the United
States in the development of the United States fishing industry and the
increase of United States fishery exports by taking such measures as re-
ducing or removing impediments to the importation and sale of United
States fishery products, providing information concerning technical and
administrative requirements for access of United States fishery products
into Japan, providing economic data, sharing expertise, facilitating the
transfer of harvesting or processing technology to the United States
fishing industry, facilitating appropriate joint venture and other ar-
rangements, informing Japanese industry of trade and joint venture oppor-
tunities with the United States, and taking such other actions as may be
appropriate.

- ARTICLE VII

In view of the fact that the anadromous species of fish of United
States origin intermingle with such species of fish of other origins in
certain waters of their migratory range, the Government of the United
States and the Government of Japan shall hold consultations concerning
necessary conservation measures for such species of fish in the event
that the International Convention for the High Seas Fisheries of the
North Pacific Qcean signed at Tokyo on May 9, 1952, as amended by the
Protocol signed at Tokyo on April 25, 1978, ceases to be effective.

ARTICLE VIII

The Government of Japan shall take all necessary measures to ensure:

1. that nationals and fishing vessels of Japan refrain from fish-
ing for the living resources over which the United States exercises ex-
clusive fishery management authority except as authorized pursuant to
this Agreement;

2. that all such fishing vessels so authorized comply with the
terms and conditions of permits issued pursuant to this Agreement and ap-
plicable laws of the United States; and

3.  that the allocation referred to in paragraph 2(d) of Article IV
is not exceeded for any fishery.

ARTICLE IX

The Government of Japan may submit an application to the Government
of the United States for a permit for each fishing vessel of Japan that
wishes to engage in fishing in the fishery conservation zone pursuant to
this Agreement. Such application shall be prepared and processed in ac-

25-
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cordance with Annex II which may be amended by agreement through an ex-
change of notes between the two Governments without modification of the
articles of this Agreement. The Government of the United States may re-
quire the payment of fees for such permits and for fishing in the fishery
conservation zome.

ARTICLE X

The Government of Japan shall ensure that nationals and fishing ves-
sels of Japan refrain from harassing, hunting, capturing or killing, or
attempting to harass, hunt, capture or kill, any marine mammal within the
fishery comservation zone, except as may be otherwise provided by an in-
ternational agreement respecting marine mammals to which the United
States is a party, or in accordance with specific authorization for and
controls on-incidental taking of marine mammals established by the Gov-
ernment of the United States.

ARTICLE XI

The Government of Japan shall take necessary measures, within its
competence, to ensure that in the conduct of the fisheries under this
Agreement :

1. the authorizing permit for each fishing vessel of Japan is
prominently displayed in the wheelhouse of such fishing vessel;

2. appropriate position-fixing and identification equipment, as
determined by the Government of the United States, is installed and main-
tained in working order on each fishing vessel of Japan;

3. designated United States observers are permitted to board, upon
request, any fishing vessel of Japan and accorded the courtesies and ac-
commodations provided to ship's officers while aboard such fishing ves-
sel, and owners, operators and crews of such fishing vessel cooperate
with the United States observers in the conduct of their official duties,
and, further, the Government of the United States be reimbursed for the
costs of providing the United States observers aboard such fishing ves-
sel;

4, agents are appointed and maintained within the United States
possessing the authority to receive and respend to any legal process is-
sued in the United States with respect to an owner or operator of a fish-
ing vessel of Japan for any cause arising out of the conduct of fishing
activities for the living resources over which the United States exer-
cises exclusive fishery management authority; and

5. all necessary measures are taken to minimize fishing gear con-
flicts and to ensure the prompt and adequate compensation of nationals of
the United States fecr any loss of, or damage to, their fishing vessels,
fishing gear or catch, and resultant economic loss, that is caused by any

1-4073
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fishing vessel of Japan, as determined by applicable United States pro-
cedures.

ARTICLE XIT

The Government of Japan shall take all appropriate measures to as-
sist the Goveroment of the United States regarding enforcement activities
and to ensure that nationals and fishing vessels of Japan comply with the
terms and conditions provided for in this Agreement. It shall take ap-
propriate measures to ensure that each fishing vessel of Japan that en-
gages in fishing for the living resources over which the United States
exercises exclusive fishery management authority allow and assist the
boarding and inspection of such fishing vessel by any duly authorized en-
forcement officer of the United States and cooperate in such enforcement
action as may be taken pursuant to the laws of the United States.

—

ARTICLE XIII

1. The United States will impose appropriate penalties, in accord-
ance with its laws, on fishing vessels of Japan or their owners or opera-
tors, that wviolate the requirements of this Agreement or the terms and
conditions of any permit issued hereunder.

2. In cases of seizure of a fishing vessel of Japan and detention
or arrest of its crews by the authorities of the Govermment of the United
States, notification shall be given promptly through diplomatic channels
informing the Government of Japan of the action taken and of any penali-
ties subsequently imposed.

3. Seized fishing vessels of Japan and their detained or arrested
crews shall be promptly released, subject to such reasonable bond or
other security as may be determined by the court of the United States.

ARTICLE XIV

1. The Government of the United States and the Government of Japan
shall cooperate in the conduct of scientific research required for the
purpose of managing and conserving the living resources over which the
United States exercises exclusive fishery management authority, including
the compilation of the best available scientific information for manage-
ment and conservation of stocks of mutual interest.

2. The competent agencies of the two Governments shall cooperate
in the development of periodic research plans on stocks of mutual inter-
est through correspondence or meetings as appropriate, and may modify
them from time to time by mutual consent. The research plans may in-
clude, but are not limited to, the exchange of information and scien-
tists, regularly scheduled meetings between scientists to prepare future
research plans and review progress, and jointly conducted research pro-
jects.

~ \\
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3. The conduct of research during regular commercial fishing oper-
ations on board a fishing vessel of Japan in the fishery conservation
zone shall not be deemed to change the character of the activities of
such fishing vessel from fishing to scientific research. Therefore, it
will be necessary to obtain a permit for such fishing vessel in accord-
ance with Article IX.

4. The Government of Japan shall cooperate with the Government of
the United States in collecting and reporting biostatistical information
and fisheries data, including catch and effort statistics, in accordance
with procedures which will be stipulated by the Government of the United
States.

ARTICLE XV

Should the Government of the United States indicate to the Govern-
ment of Japan that nationals and fishing vessels of the United States
wish to engage in fishing in the fishing zone of Japan, the Government of
Japan is willing to allow such fishing on the basis of reciprocity and on

terms not more restrictive than those established pursuant to this Agree-

ment .

ARTICLE XVI

Nothing contained in this Agreement shall affect or prejudice in any
manner the positions of either Govermment with respect to the extent of
internal waters, of the territorial sea, of the high seas, or of coastal
state jurisdiction or authority for any purpose other than the management
and conservation of fishery resources.

ARTICLE XVII

This Agreement shall enter into force on a date to be agreed upon by
an exchange of notes between the two Governments, following the comple-
tion of their internal procedures necessary for the entry inmto force of
this Agreement, and remain in force until December 31, 1987, unless ex-
tended by agreement of the two Governments in a mutually acceptable form.
However, either Government may terminate this Agreement at any time by
giving twelve months' written notice to the other Government.

IN WITNESS WHEREOF, the undersigned, being duly authorized by their
respective Governments, have signed this Agreement.

DONE at Washington, on the tenth day of September, 1982, in dupli-
cate in the English and Japanese languages, both texts being equally au-
thentic.
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ANNEX I
MANAGEMENT AND CONSERVATION MEASURES
The measures to be determined by the Government of the United States
under paragraph 3 ef Article IV may include, inter alia:
1. designated areas where, and periods when, fishing shall be per-

mitted, limited, or conducted only by specified types of fish-
ing vessels or with specified types and quantities of fishing

gear,

2. limitations on the catch of fish based on area, species of
fish, size, number, weight, sex, incidental catch, or other
factors;

3. limitations on the number and types of fishing vessels that may

engage in fishing and/or on the number of days each fishing
vessel of the total fleet may engage in a designated area for a
specified fishery;

4, requirements as to the types of fishing gear that may, or may
not, be employed; and

5. requirements designed to facilitate enforcement of such condi-
tions and restrictions, including the maintenance of appropri-
ate position-fixing and identification equipment.

ANNEX 11

APPLICATION AND PERMIT PROCEDURES

The following procedures shall govern the application for and issu-
ance of annual permits authorizing fishing vessels of Japan to engage in
fishing for the living resources over which the United States exercises
exclusive fishery management authority:

1. The Government of Japan may submit an application to the Gov-
ernment of the United States for each fishing vessel of Japan that wishes
to engage in fishing pursuant to this Agreement. Such application shall
be made on forms provided by the Government of the United States for that
purpose. In submitting applications for permits, the Government of Japan
will give due consideration to the need to minimize the number of such
applications, in order to aid in the efficient administration of the per-
mit issuance program by the Government of the United States.

2.  Any such application shall specify:

(a) the name and official number or other identification of
the fishing vessel for which a permit is sought, together
with the name and address of the owner and operator there-
of;
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(b) the tonmage, capacity, speed, processing equipment, type
and quantity of fishing gear, and such other information
relating to the fishing characteristics of the fishing
vessel as may be requested;

(c) a specification of each fishery in which the fishing ves-
sel wishes to engage;

(d) the amount of fish or tonnage of catch by species of fish
contemplated for the fishing vessel during the time such
permit is in force;

(e) the ocean area in which, and the season or period during
which, such fishing would be conducted; and

(f) such other relevant information as may be requested, in-
cluding desired transshipping areas.

3. The Government of the United States shall review each applica-
tion, shall determine what conditions and restrictions may be needed, and
what fees will be required under Article IX, and shall inform the Govern-
ment of Japan of such determinations. The Government of the United
States reserves the right not to approve applications. The Government of
the United States will seek to consult, as appropriate, with the Govern-
ment of Japar, in making its disapproval of applications.

4. The Government of Japan shall thereupon notify the Government
of the United States of its acceptance or rejection of such conditions
and restrictions and, in the case of a rejection, of its objections
thereto.

5. Upon acceptance of the conditions and restrictions by the Gov-
ernment of Japan and the payment of any applicable fees, the Government
of the United States shall approve the application and issue a permit for
each fishing vessel of Japan, which shall thereupon be authorized to fish
pursuant to this Agreement and the terms and conditions set forth in the
permit. Such permits shall be issued for a specific fishing vessel of
Japan and shall not be transferred.

6. In the event the Government of Japan notifies the Government ot
the United States of its objections to specific conditions and restric-
tions, the two Governments may consult with respect thereto and the Gov-
ernment of Japan may thereupon submit a revised application.

AGREED MINUTES

The representatives of the Government of the United States of Amer-
ica and the Government of Japan have agreed to record the following in
connection with the Agreement between the Government of the United States
of America and the Government of Japan Concerning Fisheries off the
Coasts of the United States of America signed today (hereinafter referred
to as the "Agreement"):
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1. With respect to paragraph 1 of Article IT, the representatives
of the Government of the United States and the Government of Japan noted
that both Governments recognize the right of coastal states to claim ex-
clusive fishery jurisdiction over maritime areas within a maximum 200
nautical miles from baselines drawn in conformity with international law.

Therefore, it is understood that "areas beyond national fisheries
jurisdictions recognized by the United States" referred to in that para-
graph means areas of the high seas not belonging to any fishing zone
claimed by a coastal state in conformity with the right mentioned above.

2.  The representatives of the Government of the United States and
the Government of Japan emphasized the importance of the periodic bilate-
ral consultations provided for in Article III. In this connection, the
representative of the Goverament of the United States stated that, with
respect to the determinations made under Article IV, his Government will,
to the extent permitted by United States law, take into account the views
which may be expressed by the Government of Japan.

3. With respect to paragraph 2 of Article IV, the representative
of the Government of Japan stated that the need of nationals of Japan
concerned to make plans for their annual fishing operations is important
to the efficiency of their fishing operations in the fishery conservation
zone and to the promotion of cooperation in the development of the United
States fishing industry,

In this connection, the representative of the Government of the
United States stated that it was his expectation that his Government
would notify the Government of Japan as early as possible of the pro-
jected allocations for each fishing year to fishing vessels of Japan and
the expected dates of periodic releases of such projected allocations in
accordance with Articles IV and V.

He also stated that, in order to facilitate planning for fishing
operations of nationals of Japan concerned and their cooperation in the
development of the United States fishing industry, flexibility concerning
the release of allocations could be provided by the Government of the
United States to the extent consistent with United States law and the
determination made pursuant to Article V.

4. With respect to Article V, the representative of the Government
of Japan emphasized the importance of the Japanese fishing industry to
the Japanese economy, and urged that the Government of the United States
give due consideration to the need for continuation of stable fishing
operations by fishing vessels of Japan in the fishery conservation zone,

The representative of the Government of the United States emphasized
the importance of rapid and full development of the United States fishing
industry to the United States economy and pointed to the importance which
his Government attached to Japanese cooperation in that regard.

The representative of the Government of Japan, bearing in mind that
the criteria in Article V would be utilized by the Government of the
United States with development cooperation referred to in the preceding
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sentence principally in mind, requested that the Government of the United
States give due consideration to past fishing performance of Japanese
fishermen. The representative of the Goverameant of the United States
took note of the request of the representative of the Government of Japan
and indicated that it would be taken into account in accordance with
United States law.

The representatives of the Government of the United States and the
Government of Japan acknowledged the advantages to the respective indus-
tries of providing stability of cooperaticon in fishery relations, inclu-
ding fisheries development, fisheries trade, and fishery allocaticns,
over reasonable periods of time.

5. The representative of the Govermment of the United States
stated that Article VI illustrates the kinds of cooperation and assist-
ance that might be sought.

He also noted that, in determining the portion to be allocated to
fishing vessels of Japan under paragraph 2 of Article IV, the Government
ot the United States shall take into account as appropriate the efforts
made by the Government of Japan for cooperation and assistance in the
area ot fisheries under Article VI,

6. With respect to Article VII, the representative of the Govern-

ment of the United States stated that it was the intentien of his Gov- .

ernment that it would consult with the Government of Japan concerning any
enforcement action by United States authorities with respect to anadro-
mous species of fish of United States origin beyond the fishery conserva-
tion zone.

7. In establishing the fees referred to in Article IX, it 1is
understood that, to the extent permitted by United States law, the Gov-
ernment of the United States takes into account, among other facters, the
economic conditions of the fisheries for various species of fish.

8. With respect to Article XIII, it is understood that the repre-
sentatives of the Government of the United States will recommend to the
court 1n any case arising out of fishing activities under the Agreement
that the penalty for wviolation of fishery regulations of the United
States not include impriscnment except in the case of enforcement related
offenses such as assault on a duly authorized enforcement officer or re-~
fusal to permit boarding and inspection.

9. It is understood thal the Govermment of the United States and
the Government of Japan will ccoperate in the exchange of scientific and
technical information relating to species of tuna and other highly migra-
tory species of mutual interest with a view to making regional arrange-
ments, including the establishment of appropriate international organiza-
tions, to ensure conservation of the species. Such exchanges shall in-
clude the reporting of tuna and associated catches.

It is further understood that at the outset of the Agreement and un-
til such time as appropriate, the two Goverameats will, in order to es-
tablish a base of scientific information to further such arrangements,
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provide each other statistics on tuna and associated catches off the
coasts of the United States.

10. The Government of the United States undertakes to authorize
fishing vessels of Japan engaging in fishing pursuant to the Agreement to
enter United States ports in accordance with United States laws for the
purpose of purchasing bait, supplies, or outfits, or effecting repairs,
or for such other purposes as may be authorized.

11. With respect to the conduct of transshipping operations by
fishing vessels of Japan, the representative of the Government of the
United States stated that transshipping areas would be provided as appro-
priate, taking into account all relevant factors, including past practi-
ces, and would be set forth in permits or other applicable instruments.
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IV. Conclusions
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(B) sShrimp Fishery of the Gulf of Mexico 50 C.F.R. Part 658
I. Fishing Violations.
A. Trawling in the Tortugas Shrimp Sanctuary or Texas
Closed Area: 50 C.F.R. §§ 658.22 and 658.24.
l. First violation $12,000 - $15,000 plus seizure
of entire catch on board
2. Second violation $15,000 - $25,000 plus seizure
of entire catch on board
3. Third violation $25,000 plus seizure of entire
catch on board and seizure of
the vessel
B. Trawling in the Stone Crab Area Closure: 50 C.F.R.
§ 638.23 - see penalty schedule under Gulf of Mexico
Stone Crab Fishery.
f II. Vessel Identification - failure to affix official number :
v\ 50 C.F.R. § 658.6.
A. PFirst violation $500 - $1,000
B. Second violation $1,000 - 2,000
C. Third vioclation $2,000 - $5,000

IIT. Adjusting Factors (to help determine which end of the
range to set penalty).

1. Culpability - wilful/intentional nature of violation.

2. Surrounding circumstances.

d.

Lack of cooperation with boarding officers.
Evasion of enforcement vessel/aircraft.
Interference with enforcement officers.

Extraordinary cooperation.

3. Time lapse since prior offense.

e

4. Prior citation.
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I.

NEOM CIVIL PENALTY SCHEDULE

(C) Spiny Lobster Fishery of the Gulf of Mexico

and South Atlantic

50 C.F.R. Part 640

Gear and Vessel Restriction

A.

Failure to identify vessels, traps, and bouys
with number and color code as required by
50 C.F.R. § 640.6.

1, First violation $ 500 - $1,000
2. Second violation $1,000 - $2,000
3. Third violation $2,000 - $5,000

Using traps without degradable panel as required
by 50 C.F.R. §640.23(a).

l, Pirst violation $1,000 - $3,000
2. Second Violation $3,000 - $5,000
3. Third violation $5,000 - 810,000

Taking spiny lobster with spears, hooks, poisons,
explosives or other methods prohibited by 50 C.F.R.
§ 640.23(b).

l. First Violation $1,000 - $2,000 plus seizure
of entire catch on board

2. Second Viclation $2,000 - $3,000 plus seizure
of entire catch on board

3. Third Violation $3,000 - $5,000 plus seizure
of entire catch on board

Leaving traps in the water during the period
beginning April 6 and ending July 21, 50 C.F.R.
§ 640.20(a).

1. If traps do not appear to be actively fighed
a. Base Penalty
1) First violation $ 2,000 - $ 5,000

2) Second violation .§ 5,000 - $10,000
3) Third violation $25,000
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3 b. Add-ons based on the number of traps
1) First violation - $500 for each group of
100 traps; if less than 100 traps in group,
$500 for that group of traps (i.e., 105
traps, add-on equals $1,000)
2) Second violation - $1,000 for each group of
100 traps; if less than 100 traps, $1,000
for that group of traps
2. Traps that appear to be actively fished:
4. Base penalty
l) First violation $ 5,000 - $10,000
2) Second violation $10,000 - $15,000
3) Third violation $25,000
b. Add-ons based 6n number of traps
l) Pirst violation - $500 for cach'gtbup of
. 100 traps; if less than 100 traps in group,
{ $500 for that group of traps (i.e., 105

traps, add-0n equals $1,000)

2) Second violation - $1,000 for each group of
. 100 traps; if less than 100 traps, $1,000
$1,000 for that grup of traps

3. Traps being worked by boat/fisherman.

a, Pirst violation - 312;000 - $15,000 plus
seizure of entire catch
on board

b. Second violation - $15,000 - $25,000 plus.
seizure of entire catch
on board

¢. Third violation - $25,000 plus seizure of
entire catch on board
and seizure of vessel

II. BHarvest Restrictions

A. Possessing, having custody or control, buying, selling
transporting or importing spiny lobster without a
\ proper bill of lading or landing or exporting spiny
lobster or spiny lobster traps taken or retained in
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violation of the Magnuson Act, 50 C.F.R. § 640 or any
regulations promulgated under the Magnuson Act,
50 C.F.R. § 640.7(m),

l. First Violation $ 5,000 - $10,000 Plus
seizure of entire catch

2. Second Violation $10,000 - $15,000 Plus

seizure of entire catch

3. Third violation $25,000 Plus seizure of
entire catch

Retain on board or possess on land any berried lobster
taken in the FCZ. 50 C.F.R. § 640.21(a).

l. Base penalty

a. Pirst Viclation $1,000 - $2,000
b. Second Violation $2,000 - $3,000
c. Third vViolation $3,000 - $5,000

2. Estimated value of the spiny lobster illegaily
retained or possessed will be added to the base
penalty.

Strip or molest any berried lobster. 50 C.F.R.
§ 640.21(a).

l. First violation $ 500 - $2,000
2. Second Violation $2,000 - $3,000
3. Third violation $3,000 - $5,000

Pull traps during the period beginning one hour after
official sunset and one hour before official sunrise.
50 C.F.R. § 640.21(b)

l., Pirst violation $ 500 - 82,000
2. Second Violation $2,000 - $5,000
3. Third violation ' $5,000 -~ $7,000

Molesting, tending, pulling, or opening another's
traps as prohibited in 50 C.F.R § 640.21(b){(2).

l. First violation $ 3,000 - $ 5,000 Plus
seizure of entire catch

2. Second Violation $ 5,000 - $10,000 Plus

seizure of entire catch

3. Third violation $25,000 Plus seizure of
: entire catch



Exceeding the recreational catch limits as described
in 50 C.F.R. § 640.21{¢c).

1.

2.

Base Penalty

a. First Violation
b. Second Violation
€. Third violation

Estimated value of the
taken will be added to

$ 250 ~ $1,000
$1r000 - 52,000
$2r000 - $3r000

spiny lobster illegally
the base penalty.

Possession of undersized spiny lobsters in violation
of 50 C.F.R., § 640.22(a).

l.

2.

First Violation

a. Percentage of
undersized catch?*
Under 5%

5% - 10%

11% - 20%
21% - 30%
31s - 40%

41% ~- 50%

Qver 50%

$1,000 - $§2,000 plus seizure of
shorts for donation/destruction

$2,000 - $4,000 plus seizure of
entire catch

$4,000 - $6,000 plus seizure of
entire catch

$6 ,000 - $8,000 plus seizure of
entire catch

$8,000 - $10,000 plus seizure
of entire catch

$10,000 - $12,000 plus seizure
of entire catch

$12,000 - $15,000 plus seizure
of entire catch

*Assumes no concealment or dumping of shorts.

b. Concealment

or dumping $12,000 - $15,000 plus seizure

Second Violation

of entire catch

315'000 - 525.000

plus seizure of
.entire catch on
boarad

.
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3. Third Violation $25,000 plus seizure
of entire catch on
board & seizure of
vessel

Exceeding the number of attractants provided for in
50 C.F.R. § 640.22(Db)

l. First violation $1,000 - $ 3,000
2. Second Violation $3,000 - $ 5,000
3. Third violation $5,000 - $10,000

Adjusting Factors (to help determine which end of the range
to set penalty).

l., Culpability ~ willful/intentional nature of vioclation.
2. Surrounding circumstances.

a. Lack of cooperation with boarding officers.

b. Evasion of enforcement vessel/aircraft.

¢. Extraordinary cooperation.

d. Interference with enforcement officers.
3. Time lapse since prior offense.

4, Prior citation.
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DRAFT NEOM CIVIL PENALTY SCHEDULE

(A) Gulf of Mexico Stone Crab Fishery 50 C.F.R. Part 654.

I. Fishing violations.

A. Possession of stone crabs in FC2 during closed season;
50 C.F.R. § 654,22,

l. First violation $3,000 - $5,000 plus seizure
of entire catch on boqrd

2. Second violation $5,000 - $10,000 plus seizure
of entire catch on board

3. Third violation $10,000 - $15,000 plus seizure
of entire catch on board

B. Trawling inside the stone crab/shrimp line of separation
as defined in 50 C.F.R. § 654.23(a).

l. Firast violation $12,000 ~ $15,000 plus seizure
of entire catch on board

2. Second violation $15,000 - $25,000 plus seizure
of entire catch on board

3. Third violation $25,000 - plus seizure of entire
catch on board and seizure of
the vesase)

C. Taking of undersized crab claws: 50 C.F.R. § 654.20(a),

l. First violation

a. Percentage of
undersized catch*

Under S% $1,000 - $2,000 plus seizure of
shorts for donation/destruction

58 « 10% $2,000 - $4,000 plus seizure of
entire catch

1ls - 20% $4,000 - $6,000 plus seizure of
~entire catch

g 21% - 30% $6,000 - $8,000 plus seizure of
entire catch
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31s -~ 40% $8,000 -~ $10,000 plus seizure
of entire catch

41% - 508 $10,000 -~ $12,000 plus seizure
' of entire catch -

Over 50% $12,000 - $15,000 plus seizure
of entire catch

*Assumes no concealment or dumping of shorts.
b. Concealment

or dumping $12,000 - $15,000 plus seizure
of entire catch on boarad

2. Second viclation $15,000 - $25,000 plus seizure
| of entire catch on board
3. Third violation $25,000 plus seizure of entire
: catch on board plus seizure
of vessel

D. Failure to return stone crab bodies to the water before
vessel leaves FCZ: 50 C.F.R. § 654.20(b).

l. First violatiqn $500 -~ $3,000
2. Second violation $3,000 - $5,000
3. Third viclation $5,000 - $10,000

E. Failure to use live boxes if claws are not remoégd
immediately: 50 C.F.R. § 654.20(b).

l, Firat violation $500 ~ $2,000
2. 8Second violation $2,000 ~ $5,000
3. Third violation $5,000 - $10,000

F. Pulling the trap of another without written permission:
S0 C.F.R. § 654.20(c).

1. PFirst violation $3,000 - $5,000 plus seizure
of entire catch

2. Second vieolation $5,000 - $10,000 plus seizure
of entire catch

3. Third violation $25,000 plus seizure of entire
catch on board and seizure
q of the vessel



G. Fishing traps during the period beginning one hour after
sunset to one hour before sunrise: 50 C.F.R. § 654.20(d).

l, First violation $500 - $2,000
2. Second violation $2,000 - $5,000
3. Third viclation $5,000 - 87,000

II. Gear and Vessel Violations.

A. Stone crab traps.remaining in water during'clbsed season:
50 C.F.R. § 654.22.

l. If traps do not appear to be actively fished:
a. Base penalties

1) PFirst violation $2,000 - $5,000

2) Second violation = §5,000 - $10,000

3) Third violation $25,000

b. Add-ons based on number of traps

1) First violation - $500 for each group of
100 traps; if less than 100 traps in group,
$500 for that group of traps (i.e., 105
traps, add on equal to $1,000)

2) Second Violation - $1,000 for each group
of 100 traps; if less than 100 traps,
$1,000, for that group of traps

2. Traps that appear to be actively fished:

a. Base penalty

l) First violation $ 5,000 - 810,000
2) 8Second vioclation $10,000 - $15,000
3) fThird violation $25,000

b. Add-ons based on number of traps

1) First violation - $500 for each group of 100
traps; if less than 100 traps in group, $500
for that group of traps (i.e., 105 traps, add

10 on equal to $1,000)
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. 2) Second violation - $1,000 for each group of
! 100 traps; if less than 100 traps, $1,000, for
that group of traps
3. Traps being worked by boat/fisherman.
a. First violation - $12,000 - $15,000 plus
seizure of entire catch
on board
b. Second violation - $15,000 - $25,000 plus
seizure of entire catch
on board
¢. Third violation - $25,000 plus seizure of
entire catch on board
and seizure of vessel
B. Lack of degradable panel on traps: 50 C.F.R. § 654.21,
l. First violation $1,000 - $3,000
. 2. Second violation $3,000 - §5,000
- 3. Third violation $5,000 - $10,000
o C. Failure to mark properly traps, buoys and/or vessel
as required by 50 C.F.R. § 654.4.
l. PFirst violation $500 - $1,000
2, Second violation $1,000 - $2,000
3. Third violation $2,000 - $5,000
I1I. aAdjusting Factors (to help d&termine which end of the
range to set penalty).
l. Culpability - wilful/intentional nature of violation.
2. Surrounding circumstances,
a, Lack of cooperation with boarding officers.
b, Evasion of enforcement vessel/aircraft.
¢. Interference with enforcement officers.
/“—
d. Extraordinary cooperation.
N 3. Time lapse since prior offense.

4. Prior citation.



NOAA ENFORCEMENT OPERATIONS MANUAL

- (5) Atlantic Tunas Convention of 1975,

(6) Lacey Act
[Reserved]

(4

Aot -0 fa('ﬁ)Y)

_

&

(7) Marine Protection, Resesrch, and Sanctuaries Act of .1972.
(A) Rey Largo Coral Reef Marina s.umg' .

| Offense ~ Penal e® Compromise Agreem
Removal or destruction of o) 150-2,500 T A) 751,250
patural festures (includes. B) 2,500-5,000 B) 1,250-2,%00
possession) 929.4(a) ¢) 5,000-50,000 C) 2,500-25,000
: : D) available
Cutting, carving, injuring, .  A) 150-2,300 &) 75-1,250
sutilating, moving or dis- 3) 2,500-5,000 3) .. 1,250-2,500
placing or breaking off C) 5,000-25,000 €) 2,500-12,50~
. bottom formation of growth D) available
929.4(2)(2) _ P
Attachment of rope, wvirs A) 100=-150 A) 50-75S i
anchor, ets. to coral or 3) 130-300 B) A 75-2%0
other formation 929.4(a)(3) ¢) 300-2,500 ¢) 250-1,250
(D) availadle
Dredging, £illicng, A) 2,500-5,000 A) 1,25%0-2,500
azcavating sctivities 3) 3,000-25,000 . B) 2,300-12,500
| _ | . D) available
Building or coustructing A) 1,000~10,000 4) 500-5,000
any structurs (permanant or 3) 35,000-25,000 B) 2,500-12,300
temporary) 929.4(d) (2) aud (3) C) 25,000~50,000 €) 12,500~2%,000
. . D) svailadle -
Discharge of refuss and A) 150-1,000 A) 75-500
polluting substances 3) 250-30,000 3) 125-25,000
929.4(c) ¢) 2,500-30,000 c) 1,250-25,000
: D) available
N
1A ‘
November 1978

Ch. 2, p. 82
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NOAA ENFORCEMENT OPERATIONS MANUAL

Of fanse

Destroying, molesting
¢te. srchasological or
historical resources
929.4(d)

Defacing or tampering
with markers, etc.

929.4(a)

Sport or commercisl
fishing with other than
hook and line gear {(ex~
cluding traps) 929.4(£)(1).

citchinc ‘af species other -

than crawfish, spiny lobster,

and stouecrsd with traps for
commarcial purposes
929.4(£)(1)

Usa o:!- traps Mh are not
marked, coler coded ox
oumbered 929.4(£)(1)

Catching or collection of
tropical reef fishes

' (aquarium fishes)

929.4(£)(2)

Use of poisons, electric _
charges and similsr methods
for taking of fish

'Uuotuueludunme
" use by sanet

UATYy BADAgeY
929.&(_!)(4)

!nndnng standing or
disturbance of corals
by divers 929.4(g)(2)

Penalty Ranget

2,500~10,000
25,000~50,000
23,000-50,000

500-1,000
1,000-2,500
2,3500~-5,000

Cougmuu Agteen

A)
3)

c)

D)
A)

1,250-5,000
12,500-25,000
12,500~25,000
availabla

250~-300
500~1,250
1,250~2,300
available

75-500

123-1,230
500-2,500
available

73-500
125-1,250
300~2,500

. available

75-500

125-1,230
300~2,500
svailable

" 75500

125~1,250
500-2, 500
aviilable

125-300
500~-2,300
2,500-5,000
available

73-1,250
1,250-2,500
2,500-25,000
available
40~123
125-250

250-500
available



v

Of fanse

Operat:l.ng.u vatercraft
contrary to Tegulatioas
929.4(n)(1) to (8)

NOAA ENFORCEMENT OPERATIONS MANUAL

Penalty Range®

A)
B)
©

Failure to fly the red and vhite A)

“divers down"” flag

929.4(n)(5)

Fhotography invelving
use of special sattings
or structures 929.4(1)(1)

Advertising or Publicity

929.4(J)

Possession of explosives
or dangercus weapous

929.4(k)(2)

Discharge of ﬁmcrm
n or explosive

weapo
929.4(x)(3)

imr!uhin;
929.4(k)(2)

Conducting an activity
~ suthorized by §9
without s valid permit

B)
©)

or transferring & valid permit.

A) T7irst or “casual” mhtion
B) Subssquant or “intentioual” violations

.C) Sevars vioclations
D) Fo compromise

100~-300
230-2,300
2,3500~50,000

25-500
150-1,000
1,000-5,000

150~1,000

- 1,000-5,000

5,000~50, 000

130-500

- 500~1,000 :
1,000-3,000

30~300
150"1 'm )
300-3,000

50-500
150=5,000
5,000~50,000

100-500
300-2,300
1,000-5,000

300-5,000

2,3500-10,000
- 1,000-25,000

® Tncluding forfaeiture of sny seized items

Compromise Agreemer

50~-250
123-1,250
1,250-25,000
available

15-250
715=500
300-2,500
available

75=-3500
500~2,000
2,300-50,000
avatlable

75-250

300-2,500
available

;s-zso
$-500
250-2, 300 .
svailable

235-2%0
7%-2,500
2,500-25,000
availsbla

' 30=250

230-1,230
500-2,
available

250-2,500
1,230~3,000
50_0-12.500 -




‘.‘-\7 !'
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(7) Marine Protection, Research, and Sanctuaries Act of 1972

(C) Looce Key National Marine Sanctuary

Offense Penalty Range* Compromise Agreement
Breaking, cutting (or A) 150-2,500 A) 75-1,250
similiarly damaging), or B) 2,500-5,000 B) 1,2%0-2,500
taking any coral or marine ¢) 5,000-50,000 C) 2,500~25,000
vertabrate, except as an D) available
incidental result of anchoring
outside the Fore Reef
§ 937.6(a) (1) (A)

Divers handling or standing A) 75-250 " A) 40-125
on coral formations B) 250-500 B) 125-250
§ 937.6(a) (1) (A) C) S00-1,000 C) 250-500

: D) available
Taking any tropical fish A} 150-1,000 A) 75-500
or marine invartebrate, B) 250-2,5%00 B) 125-1,250
except incidentally to C) 1,000~5,000 C) 500-2,500,
allowed fishing activities D) available
$ 937.6(a) (1) (B) |
Possessing any coral, marine -A) 150-1,000 A) 75-=500
invertebrate, or tropical B) 250-2,500 B) 125-1,2%0
fish within the sanct C) 1,000-5%5,000 C) 500-2,500
§ 937.6(c) (1) (C) D) available
Operating watercraft in A} 100-500 A) 50-250
viclation of federal rules B) 250-2,500 B) 12%-1,250
and regulations c) 2,500-50,000 C) 1,250-25,000
§ 937.6(a) (2) D) available
Anchoring or injuring coral A) 100-150 A) 50-75
with any chain or rope B) 150-500 B) 75-250
within the Fore Reef C) 500-2,500 C) 250-1,250
§ 937.6(a) (2) (A) D) available
First diver from dive boat A) 100-150 A) 50-75
failing to ensure anchor is B) 150-%00 B) 75=250
placed off the coral and will C) 500-2,500 C) a150-1,2%0
not shift so to damage coral; D)

other diveboat swimmers diving
before anchor is properly set
§ 937.6(a) (2) (A)

available



—_—
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Offense Penalty Range¥
Watercraft failing to use a) 100-500
mooring bouys, stations or B) 250-2,500
anchoring areas when they C) 2,500-50,000
have been designated and are
available

§$ 937.6(a) (2) (B)

Operating watercraft in such A) 100-500

a4 manner as to strike or B) 250-2,500
otherwise cauase damage to the C) 2,500-50,000
natural features of the

sanctuary

§ 937.6(a) (2) (C)

Watercraft failing to fly the A) 25-500

red and white "divers down®™ B) 15%0-1,000
flag during diving operations C) 1,000-5,000
$ 937.6(a) (2) (D)

Using or placing wire fish A} 150-1,000

traps within the sanctuary B} 250-2,500
§ 937.6(a) (3) (A) ¢) 1,000~5,000

Placing lobster traps within A) 150-1,000

the Fore Reef area of the B) 250-2,500
sanctuary <€) 1,000-5,000
§ 937.6(a) (3) (B)

Spearfishing within the A} 100-500
sanctuary - B} 500-2,500

§ 937.6{a) (3} (C) C) 1,000-5%,000
dsing poisons, electric A) 50-500
charges, explosives, or 'B) .150=5,000
similiar f£ishing methods ¢) 5,000~50,000

within the sanctuary
§ 937.6(a) (3) (D)

Removing, damaging, or A} 2,500-10,000
tampering with any B) 25,000-50,000
historical or cultural C) 25,000-50,000

resources, including cargo
pertaining to submerged wrecks
§ 937.6(a) (4)

A)
B)
C)
D)

A)
B)
C)
D)

Compromise Agreement

50-250
125-1,250 _
1,250-25,000
available

50-250
125-1,250
1,250~-25,000

‘available

15-25%0
75-500
500-2,500
available

75-500 .
125-1,250_
500~-2,500
available

75-500
125-1,250
500-2,500
available

50-250

250'1:250
500-2,500
available

25-2350
75=2,500
2,500-~-25,000
available

1,250-5,000
12,500~25,000
12,500-25,000
available



Offense

Depositing or discharging A) 150-1,000
any materials or substances B) 250-50,000
other than f£ish and chumming C) 2,500-50,000
materials, cooling water from

vessels, or effluents from marine

sanjtation devices

§ 937.6(a) (5)

Marking, defacing, damaging,
displacing, removing, or
tampering with any signs,
notices, or placards, whether
temporary or permanent, or with
any monuments, stakes, posts or
other boundary markers installed
by the managers or markers placed
for the purpose of lobster pot
fishing

§ 937.6(a) (6)

A) 500~-1,000
B) 1,000-2,500
C) 2,500-5,000

Conducting an activity
authorized by § 937.8
(related to research,
education, or salvage)
without a valid permit
§ 937.8 ,

A) 500-5,000
B) 2,3500-10,000
C} 1,000-25,000

A) Pirst or "casual® violation

B) Subsequent or “"intentional” violation
C) Severe violation:

D) No compromise

*Including forfeiture of any seized items
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Penalty Range*

")

Compromise Agreement

A)
B)
C)
D)

75~-500
125-25,000
available

250-500
500-1,250
avialable

250-2,500
1,250-5,000
500-12,500
available
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{(7) Marine Protection, Research and Sanctuaries Act of
1972

(B) Gray's Reef National Marine Sanctuary

Offense Penalty Range* Compromise Aqreement
Dredging or drilling A) 2,500-5,000 A) 1,250-2,500
§ 938.6(a) (1) B) 5,000-25,000 B) 2,500-12,500

C) 25,000-50,000 C) 12,500-25,000
D) available
Altering seabed in any way A) 150-2,500 A) 75-1,250
§ 938.6(a) (1) B) 2,500-5,000 B) 1,250~-2,500
' C) 5,000-50,000 C) 2,500-25,000
D) available
Constructing any structure A) 1,000~10,000 A) 500-5,000
other than navigational aids B) 5,000-25,000 B) 2,500-12,500
without a permit C) 25,000-50,000 C) 12,500-25,000
§ 938.6(a) (1) ) D) available
Depositing or discharging A) 150-1,000 A) 75-500
materials or substances B} 250-50,000 B) 125-25,000 .
other than fish, bait, etec.; C) 2,500-50,000 ¢) 1,250-25,000
effluent from marine sani- o D) available
tation devices; or vessel ' :
cooling waters _ '
§ 938.6(a) (2)
Operating watercraft in A) 100-500 A) 50-250 -
violation of federal rules B) 250-2,500 B) 125-1,250
and requlations . C) 2,500-50,000 - C) 1,250-25,000
§ 938.6(a) (3) o D) available
Using or possessing wire aA) 150-1,000 A) 75-500
fish traps within the B) 250-2,500 B) 125-1,25%50
sanctuary without a permit ¢) 1,000-5,000 C) 500-2,500
§ 938.6(a) (4) _ D) available
Using a bottom trawl or other A) 150-1,000 A) 75-500
vessel~towed bottom sampling B) 250-2,500 B) 125~1,250
device within the sanctuary ¢) 1,000-5,000 C) 500-2,500
without a permit D) available
§ 938.6(a) (5)
Removing, damaging, or taking A) 150-2,500 A) 75-1,250
any bottom formation, any B) 2,500-5,000 B) 1,250-2,500
marine invertebrate, or any Cc) 5,000-50,000 C) 2,500-25,000
marine plant without a permit D) available

§ 938.6(a) (6) (1)

\8



Offense

Taking of tropical fish
without a permit
§ 938.6(a) (6) (ii)

Possessing any bottom forma-

A)
B)
C)

A)

tion, any marine invertebrate,B)

any marine plant, or any
tropical fish within the
sanctuary without a permit
§ 938.6(a) (6) (iii)

Using poisons, electric
charges, explosives, etc.
to take any marine animal
or plant

§ 938.6(a) (iv)

Tampering, damaging, or
removing any historic or
cultural resource without a
permit )

§ 938.6(a) (7)

Conducting an activity
authorized by § 938.3
(related to research,
education, or salvage)
without a valid permit
§ 938.8

<)

A)
<)

A)
C)

A)
B)
c)

A} PFirst or "casual® violation
B} Subsequent or "intentional"™ violation

C) Severe violation
D) No compromise

Penalty Range*

150-1,000
250-2,500

150-1,000
250-2,500
1,000-5,000

250-1:000
1,000-5,000

2,500~-10,000
25,000-50,000

500~-5,000
2:500-10 .000
1,000-25,000

*Including forfeiture of any seized items
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Compromise Aqreement

A)
B)
C)
D)

A)
B)
C)
D)

A)
B)
C)
D)

A)
8)
c)
D)

75-500

125-1,250
500-~2,500
available

75~-500

125-1,250
500-2,500
available

125-500
available

1,250-5,000
12,500~25,000
12,500-25,000
available

250-2,500
1,250-5,000
500-~12,500
available
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NOAA ENFORCEMENT OPERATIONS MANUAL

COASTAL MIGRATORY PELAGIC RESOURCES OF THE
GULF OF MEXIQO AND THE SOUTH ATLANTIC
50 CFR PART 642

I. Fisghing Violations.

A, Commercial Fishermen.

1, The following penalties apply with respect
to the enumerated violations:

a. Fishing for king or Spanish mackerel in
closed areas or during closed seasons (50 CF § 647.7(b); o

b. Fishing for king or Spanish mackerel using
a purse seine except in compliance with the specified
provisions (50 CFR § 642.7(f)).

Violation Monetary Penalty Seizure
First: $12,000 - $15,000 Entire catch; (vessel
if aggravated)
Second: $15,000 - $25,000 Entire catch; (vessel
if aggravated)
Third or B '
subsequent:  $25,000 Entire catch amd vessel -

. 2. The following penalties apply with tespect to
the enumerated violations:

a. Possession of or harveat fram the FCZ of Spanish
mackerel (subject to the specified allowance) or cobia which are
under the minimum size limit (50 CFR § 642.7(¢c) & (d)); or

b. Possession of king mackerel on board a vunl.
in the FCZ with gill nets having a mesh size smaller
than the minimum, subject to the specified catch allowance (50 CFR
§ 624.7(e)).

June 1983
Ch. 4, p. 77x



NOAA ENFORCEMENT OPERATIONS MANUAL

—_—
'

i.

, Coastal Migratory Pelagic Resources——Continued

Base penalty:

First violation:

Second violation:

$1,500 ~ $2,500
$2r5°° - $3 c500

Third or

subsequent violation:

$3,500 -~ 5,0000

ii. Aiditional monetary penalty:

Pounds of illegal 1st violation 2nd violation 3rd or subsequent
harvest on board - violation
0 - 100 $ 50 $ 5,050 $10,050
100 - 250 $ 125 $ 5,125 $10,125
250 - 500 $ 250 $ 5,250 $10,250
1,000 - 2,000 $ 1,000 - § 6,000 $11,000
2;000 - 5:000 $ 2!500 $ 7'500 312;500
5,000 - 10,000 $ 5,000 $10,000 $15,000
-~ More than 10,000 $10,000 $15,000 $20,000
/ iii. Seizure of catch
violation Catch Vessel
First: °10 or fewer illegal Yes—if aggravated
fish: illegal fish
only (for donation
or destruction)
°More than 10 illegal
fish: entire catch
Second: Entire catch Yes—if aggravated
Third
or subsequent: Entire catch Yes
B. Recreational Fishermen,

1.

Fishing for king or Spanish mackerel in closed areas

or during closed seasons (50 CFR § 647.7(b)).

al

. June 1983
¢h, 4; Pe T



NOAA ENFORCEMENT OPERATION MANUAL

N Coastal Migratory Pelagic Resources—Continued
LN

e

a. Monetary penalty

First violation: ‘ $1,000 - § 2,500
Second violation: $2,500 - § 5,000
Third or subsequent $5,000 - $10,000
violation:

b. Seizure of entire catch
¢c. Seizure of vessel on
third or subsequent
violation
2. Possgession of or harvest from the FCZ of Spanish

mackerel or cobia under the minimmm size limit (50 CFR
§642.7(c) & (d)).

a. Base monetary penalty: $250 ~ $1,500
b. BAdditional monetary penalty:

- Number of lst violation 2nd violation 3rd or subsequent
"L ghort fish violation
2-10 - $ 25/fish $ 50/fish $100/fish
10 - 25 $ 35/fish $ 70/£ish $140/fish
235 -~ 50 $ 45/fish $ 90/fish $180/£ish
More than 50 $ 75/fish $150/£ish $300/£ish

Cc. Seizure of catch

°10 or fewer short fish: illegal
fish only (for donation or
destruction)

“More than 10 short fish: entire
catch _

d. Seizure of vessel on third or
subsequent vioclation

June 1983
Ch. 4, p. 77x
b ¥



NOAA ENFORCEMENT OPERATIONS MANUAL

Coastal Migratory Pelagic Resources-—-Continued

II. Enforcement Related Violations.

1lst violation 2nd violation 3rd or subsequent

vioclation

A. Possessing, having

a3

c.

custody or control
of, shipping, trans-
porting, offering for
sale, selling, pur-
chasing, importing,
landing, or exporting
any fish or fish

part taken or retained

in violation of

the MFCMA or Part
642 requlaticns

(50 CFR § 642.7(g}).

l. 0 - 100 pounds
of such fish

2. 100 - 250 pounds
of such fish

3. 250 - 500 pouxis
of such fish

4, More than 500
pounds of such
fish

Failure to comply

immediately with
enforcement and
boarding procedures
(50 CFR § 642.7(a)).

Refusal to permit

an authorized officer
to board a fishing
vessel (50 CFR

§ 642.7¢(h)).

$ 1,000~
2,000

$ 2 '500—
5,000

$ 5 .000-
10,000

$ 7,500~
15,000

$5 000~

7,500

§ 2,000~
4,000

$ 5,000~
10,000

$10,000-

20,000

$15 ,000-
25,000

$ 7,500~
10,000

$ 7.500-
10,000

$ 4,000+

$10,000+

$20 ,000+

$25,000

$10 ,000+

$10,000+

June 1983

™h 4. n TIv



NOAA ENFORCEMENT OPERATICNS MANUAL

Coastal Migratory Pelagic Resources—Continued

D.

E.

F.

G.

Ist violation 2nd violation 3rd or subsequent

~ viclation

Forcibly assault,
resist, impede, etc.
any authorized
officer in the con-
duct of any search
or inspection

(50 CFR § 642.7(i)). $17,500-

20,000

Resisting a

lawful arrest for

any act prohibited

by Part 642 (50 CFR

§ 647.7(3)). $17 ,500-
20,000

Interfering with,

delaying or pre-

venting the appre-

hension of another

person, with know-

ledge that that

person is a violator

(50 CFR § 642.7(k)). $ 5,000~
7;500

Transferring or

attempting to transfer

US-harvested (MPs to a

foreign vessel without

authorization to do s0

(50 CFR § 642.7(1)). $ 5,000~
7,500

520 ;000-
22,500

$20,000-
22,500

$ 7,500~
10,000

$22,500 -
$25,000

$22 3500 -
$25,000

$10,000 +

$10,000 +

June 1983
Ch. 4, p. 7'x



NOAA ENFORCEMENT QPERATIONS MANUAL

. Coastal Migratory Pelagic Resources—Continued

H. Violating any other
provision of the MFCMA
or Part 642 (50 CFR
§ 642.7(m)). Penalty to fit facts and circumstances

-of the case,

III. Aggravating or Mitigating Circumstances.

A.

B.

C.

Mental state:

1. Culpability: Willful or intentional nature of the

violation or attempted concealment
of illicit conduct.

Attendant circumstances. |
1. Extraordinary cooperation.

2. Lack of cooperation (including discbeying officer
- and evasion).

Prior record.
1. Prior written warnings or citations.
2. Time lapse since prior offense(s).

June 1983
Ch. 4, . 7%



Office of General Counsel
Southeast Region

9450 Koger Boulevard

St. Petersburg, FL 33702

June 7, 1983

TO: F/SERX2 - Suzanne Montero

FROM: GCSE - Katherine A. Pease

SUBJECT: Case Processing and Procedures

Recently, you mentioned that several constituents had
expressed an interest about how enforcement cases are Processed.
This discussion paper will provide a general overview of case
processing in the Southeast region.

I. Documentation of a Violation and Receipt of Case File

The documentation of a federal violation of fishing
regulations, marine mammal or endangered species regulations or
marine sanctuary requlations is done by several different groups
of enforcement/conservation officers. Agents of the National
Marine Fisheries Service (NMFS) are involved with enforcement
of fishing, marine mammal and endangered species regulations,
The Coast Guard or Customs may document violations of these
regulations as well. In addition, the Department of Commerce,
Department of Transportation and the State of Florida, Department
of Natural Resources (DNR}, have entered into a cooperative
agreement authorizing the Florida Marine Patrol (FMP) to enforce
federal fishing regulations in the fishery conservation zone
(FCZ). The FMP has provided substantial assistance in enforcing
federal fishing regulations.

After the agents or personnel of FMP, Customs, Coast Guard
or enforcement agents of NMFS have documented a violation, NMFS
field agents review the case and prepare an Offense Investigation
Report (OIR). The OIR may be very brief (for violations
documented by FMP as FMP agents submit a comprehensive report)
Or quite elaborate when the violation has been documented by
NMFS agents. 1In the latter case, a thorough report is necessary
as it may be the only documentation of the violation. The OIR
names the violator (respondent), describes the enforcement
operation and discusses any pertinent details concerning that
particular case. The OIR plus the FMP report (if applicable)
is forwarded from the field office to the Law Enforcement Group
(LEG) at the NMFS regional office in St. Petersburg, FL. The
LEG reviews the case file, determines whether the respondent is
a repeat violator and verifies the owner of the vessel. When
LEG has completed its review, it sents the case to the Office
of General Counsel, Southeast Region (GCSE), which is co-located
with the NMFS regional office, for prosecution.



Violations of marine sanctuary regulations are handled
somewhat differently. NMFS agents are not involved with this
type of case. Instead, the Coast Guard and the Florida DNR,
Division of Parks and Recreation, patrol these sanctuaries
located off the coast of Florida. The Departments of Commerce
and Transportation and Florida DNR have entered into a cooperative
agreement which authorizes the Parks and Recreation rangers to
enforce the federal sanctuary regulations. The cases documented
by the Coast Guard and/or the rangers are sent directly to
GCSE.

The time lapse between the date of the violation and the
arrival of the case at GCSE varies depending on the type of
case involved and the workload of the agents., A simple marine
sanctuary case (i.e. spearfishing or anchoring in coral) may
arrive within a week or less. More complex cases may take between
two to six or eight weeks.

Once GCSE receives the case, the attorney responsible for
that type of violation reviews it to determine whether GCSE
should prosecute it. This review includes plotting the position
of the violation to verify that the violation occurred in
federal waters and/or in a closed area. Sometimes the attorney
may request more information on a case. When the attorney
determines that the case is legally sound, the attorney will
issue a Notice of Viclation and Assessment (NOVA).

ITI. Issuance of a NOVA

The NOVA is the charging document in all cases handled by
GCSE. It supercedes any papers issued by boarding officers or
investigating officers. The information in the NOVA includes
respondent's name and address (there may be more than one
respondent charged in the same NOVA), facts surrounding the
violation, statutes and regulations violated, evidence seized
(if any) and amount of the penalty. 1In addition, the NOVA also
discusses actions which must be taken by the respondent within
thirty days (see discussion infra).

A. Determining the Respondent

In most fishing violation cases, both the owner of the
vessel and the captain (if they are different persons) are
charged jointly and severally. “Jointly and severally" means
all respondents are collectively and individually liable for
the full amount of the penalty. For example, a NOVA may charge
Captain Jones and Owner Smith, jointly and severally, and assess
a $12,000 penalty. Both the captain and owner are individually
liable for the whole amount, but only a maximum of $12,000 :
could be collected for the violation. So, if the owner paid
the full $12,000, the captain would owe nothing to the federal
government and vice versa. Or, the captain and the owner could
split the penalty, and each could pay a portion of the penalty.



The latter situation frequently occurs, By charging jointly and
severally, the government maintains flexibility in collecting
the penalty.

Charging both the owner and captain serves another purpose
besides flexibility in collecting fines, The practice is
intended to encourage accountability and responsibility in the
captain and the owner. The captain should be held accountable
because he was the perpetrator of the violation and should not
be allowed to benefit from his actions. Owners, however,
frequently question why they should be held responsible when
they personally did not commit the violation.

The legal principle of holding an employer responsible for
the actions of an employee who is carrying out the employer's
business is a well-established one. If a captain fishes in a
closed area and is not apprehended, the owner benefits from the
sale of the illegally harvested fish. Likewise, when the
captain is caught, the owner shares the liability. The owner,
therefore, is responsible for employing a captain who will fish
in accordance with federal reqgulations.

What happens if an owner specifically instructs a captain
not to fish in a restricted area, but the captains fishes there
anyway? A United States district court has addressed this
question in the context of a Magnuson Act fishing violation.

In this case, the owners had instructed the captain not to fish
in violation of federal fishing regulations. The captain
disregarded these instructions and was caught. When the owners
learned of the violation, they discharged the captain. Despite
the instructions and the subsequent discharge, the court held
the owners liable for the violation.

The owner, however, is not without recourse when the owner
pays all or part of the penalty. The owner has the right to
recover that amount from the captain. Some owners have done
this by deducting a portion of the captain's share on later
fishing trips. Others have made arrangements for wmonthly
payments from the captain.

In the Gulf of Mexico shrimp fishery, some owners have
captains sign a form which absolves the owner's liability should
the captain be cited for a violation. From a legal standpoint,
this does not affect the right of the federal government to
charge the vessel owner and later collect the penalty from the
owner. 1It, at best, merely reinforces the existing right of
the owner to collect from the captain that portion of the
penalty paid by the owner.

For violations not involving fishing regulations, the
government is less likely to charge the owner and the captain,
jointly and severally. These are cases concerning marine
mammals, endangered species or marine sanctuary violations. 1In
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the first two types of cases, there may not even be a boat
involved. In the final category of cases, the violators are
often recreational boaters operating their own vessels, Still,
there may be occasions when it is appropriate to charge jointly
and severally for these violations.,

B. Assessing the Penalty

The determination of the penalty depends on several factors.

The first factor is to determine whether a repeat violator is
involved. Repeat violators are fined more heavily than first-
time violators. Aggravating or mitigating circumstances are

next considered. Did the violator attempt to flee from the
enforcement officers? If he did, a greater penalty will be
imposed. Extraordinary cooperation, on the other hand, could
result in a lower penalty. For minor violations, a written
warning, imposing no monetary penalty, might be issued.

Fashioning a pen&lty schedule is not an easy task. The
schedule should be fair, yet provide sufficient deterrence to
potential violators. Due to the lack of money and personnel to

patrol continuously in the management areas, deterrence is crucial.

If the penalties are too low, commercial fishermen would be
tempted to violate the regulations and to write off the penalties
as a cost of doing business. The impact of the fine on the
individual, then, must be balanced against the protection of

the resource. Based on these considerations, GCSE has developed
penalty schedules designed for each regulated species or area
(i.e. marine sanctuaries), These schedules attempt to be
equitable and fair while providing sufficient deterrence. The
penalty schedules, however, are intended to he flexible. 2all

or portions of each schedule may be revised upward or downward
depending on the nuwmber of violations occurring and feed-back
from the enforcement personnel, fishermen and other constituents.

The penalty schedules typically list the current regulations
and establish a penalty range for a first, second and third
violation of each. In addition to a monetary penalty, seizure of
the catch and/or vessel may be imposed for more serious
violations. Seizure of the catch and/or vessel would apply for
clogsed area violations and the taking of undersized fish., If
the amount of the catch is small, the estimated value of the
catch may be added to the penalty rather than seizing the catch.
Vessel seizure is usually reserved for third-time violators,
but may be imposed for a first-time violator should aggravating
conditions exist.

C. Serving the Respondent

After the penalty has been determined, GCSE sends to the
respondent the NOVA and copies of the governing statute,
appropriate regulations and rules of civil procedure which
explain the rights and responsibilities of the respondent.

This package of documents is sent to each respondent by certified



mail. Certified mail is used to ensure that the respondent
actually received the NOVA, for receipt of the NOVA begins the
time period within which the respondent may take certain actions.
Service by certified mail is considered effective when the
respondent, a member of his household or his agent (i.e. business
partner, attorney) signs for the package. Refusal to accept

the certified mail also constitutes effective service. Sometimes
the respondent may be away from his home when the certified

mail is sent. 1In these circumstances, the certified mail is
returned to GCSE as "Unclaimed.” Unclaimed NOVAS are immediately
resent using both certified and regular mail. Regular mail

is considered served five days after it is sent. Occasionally,

a respondent may move and leave no forwarding address. In this
case, the NOVA is given to the NMFS enforcement office which

will make personal service on a respondent once that individual
is located,

when a violator receives a NOVA, he has three options. He
may pay the penalty, attempt to settle the case for less than
the penalty amount or request a hearing (the last two options
are not mutually exclusive). If the respondent elects to pay
the penalty, the case will be closed upon receipt of the penalty
amount. Other respondents attempt to settle their cases below
the amount. Typically these individuals plead financial
inability to pay. When ability to pay is raised, GCSE will
send out financial disclosure forms for individuals or corporate
financial interrogatories. A respondent is under no obligation
to provide financial information. If the information is
provided, though, ability to pay can be considered. All
financial information is independently verified. If GCSE is
satisfied that the respondent cannot pay the penalty in a lump
sum, monthly payments may be arranged. A number of violators
are currently making monthly payments to the government, The
remaining alternative that a respondent may select is to request
an administrative hearing.

III., Adwinistrative Hearing Process

An adminstrative hearing is a civil, not a criminal
proceeding. If a respondent wants a hearing, he wmust make a
written request for hearing within thirty days of receipt of
the NOVA. The request is sent to GCSE (this address is on the
NOVA)., The request does not have to follow any format -- merely
the statement "I want a hearing”™ will suffice.

When GCSE reviews the hearing request, it forwards the
request to the Office of Administrative Law Judge {ALJ) in
Washington, D.C., About four to six weeks after the hearing
request is forwarded to ALJ, that office will require the
respondent and GCSE to submit a Preliwminary Position on Issues
and Procedures (PPIP). The PPIP is a simple statement which
answers six basic questions: '



l. What are the legal issues in dispute?

2. What are the factual issues in dispute?

3. 1Is the amount of penalty in dispute?

4. Who will be called as witness, and what will their

testimony be?

5. What exhibits will be used at trial, and how will they
: relate to an issue at trail?

6. When and where should the hearing be held?

Usually the ALJ allows three to four weeks to submit the
PPIP. Each gide sends the PPIP to the ALJ and a copy to each
other. The ALJ will try to schedule the hearing at a mutually
convenient time and place, Often the hearing is scheduled near
the place that the violation occurred.

At the hearing, the government presents its case first.
The government gives an opening statement that outlines the
government's theory of the case and what it will prove through
the testimony of its witnesses, After the opening statement,
the government calls its witnesses and questions them. The
government's witnesses will be the enforcement officers who
documented the violation. Other witnesses, such as scientists,
may be called depending on the type of violation and the
surrounding circumstances. The government may also introduce
exhibits (i.e., chart illustrating the position of the violation;
seized fishing gear). As the government presents its witnesses,
the respondent or his attorney has the right to cross examine
each witness, There is no requirement that a respondent have an
attorney, and it is not unusual for a respondent to represent
himself.

~After the government has called all of its witnesses and
has introduced all of its exhibits, the respondent presents his
case. The respondent may make an opening statement, call
witnesses and/or testify himself. The ALJ wmay ask questions of
any witness.

To prove its case, the government wmust show by a :
preponderance of the evidence that a violation occurred. A
"preponderance of evidence"” means that it appears more likely
than not that a violation happened.

When all the witnesses have testify and have been cross
examined, the ALJ will close the hearing. A court reporter
is present at the hearing and records all the testimony. The
court reporter types the testimony, and the ALJ will provide a
copy of the testimony to each side. Upon receipt of the
testimony, each side has an opportunity to subwmit closing -
arguments and proposed findings (how each side would like the
judge to decide}.
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The judge has a great deal of discretion in deciding cases.
He may determine that a violation did not occur. Likewise, if
he determines that a violation did occur, he may raise, lower
or endorse the penalty assessed in the NOVA. Relatively few
constraints exist when the judge determines a penalty., He
may not exceed the maximum penalty authorized by law (i.e.,
§25,000 for each violation of the Magnuson Act, $50,000 for
each violation of the Marine Protection, Research and Sanctuaries
Act), and he must consider ability to pay if evidence is provided
on that issue. Other than that, the judge has a great deal of
flexibility when determining the penalty.

After the judge has issued the initial decision in the
case, either side may petition for review of this decision
within thirty days from the date of the decision. The petition
is directed to the Administrator of the National Oceanic and
Atmospheric Administration (NOAA). The review is discretionary,
and it is up to the Administrator of NOAA (or his designee) to
decide whether to grant the review. If the Administrator
declines review, a petition for reconsideration of that decision
will not be permitted. 1In this instance, the Administrator
will specify the date upon which the judge's decision will
become effective as the final agency decision,

If neither party petitions for review, the initial decision
of the ALJ will become effective as the final agency decision
thirty days after the date of the initial decision, Should the
Administrator grant the petition for review, he may modify or
endorse the initial decision., The modification or endorsement
would then become the final agency decision.,

Once the agency decision is final, the respondent wmay
petition for review of the agency's decision in federal district
court. This review is accomplished by filing a notice of appeal
in the district court within thirty days of the final agency
decision, :

IV. Collection of Penalties/Final Assessments

On rare occasions, a respondent does not pursue any of his
three options upon receiving a NOVA. 1In this situation, the
penalty in the NOVA becomes the final agency decision thirty
days after service of the NOVA. The respondent then has thirty
days to file for review in federal district court,

Once there is a final agency decision and all possible
reviews have been exhausted or not pursued, the final assesswent
is due and payable to the federal government. If this penalty
is not paid within thirty days, the federal government will



initiate a collection action against the respondent in federal
district court. The assets of the respondents are subject to
seizure and forfeiture to satisfy the debt owned to the government.

Y. Conclusion

The above discussion outlines the steps taken in a civil
penalty case. Although the procedures are fairly standardized,
GCSE attempts to treat each case as a unigue one and encourages
all respondents to contact this office (813/893-3617) to discuss
their cases. Any general questions concerning this memorandum
should also be directed to GCSE.

File No., 502-02.100(1)

cc: GC - Jim Brennan
GCEL - Maggie Frailey
GCSE - Craig R. O'Connor
GCSE - Fred Kyle
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PRIVACY ACT NOTICE R

The requested information is solicitad pursuant to.one aor. .
more of the following: S D.§.C. 30l, 44 U.s8.C. 3101,

16 U.s.c. 1375{a), 16 U.5.c, 1540(a), 16 U.s.C. 1853(a),

16 U.s5.C. 971le(e), 16 U.S5.C. 1433, )18 U.8.C. 43, 16 0.5.c.
772£, 16 U.5.C. 957(ec), 30 U.S.C. ld462(a), 42 U.5.¢. 9152(c) ..
and relevant treaties, intsrnatiosal conventlions, or
agreemsnts.

The disclosure of the information is voluntary. It is
Recessary to evaluate an individual's fipancial ability

to pay a penalty. If the requested information is noe -
Supplied, NOAA will not be able to consider the information
in assessing a penalty. Thare is oo routine use of the .
information beyond the above stated purposa.
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NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION

NOTICE OF VIOLATION AND ASSESSMENT
OF ADMINISTRATIVE PENALTY

MARINE MAMMAL PROTECTION ACT OF 1972

ISSUED TO: CASE NO.:
CERTIFIED MAIL NO.:

This is your official notice of the civil violation and penalty described below.
This is an administrative proceeding, not a criminal prosecution. Copies of the
statute and regulations concerning the prohibitions and penalty procedures are
enclosed.

You are entitled to request a hearing (similar to a trial) before an Mninistrative
Law Judge to deny and contesat all, or any part, of the violation charged and the
¢ivil penalty proposed. You, your attorney, or other representative may contact
the undersigned to diacuss the violation and proceedings, or to urge any modifi-
cation of the allegations or penalty based on the facts known to you.

If you do not choose to have a hearing on the violation or penalty, you may choose
to accept the compromise offered within 30 days of receipt of this notice. To

do so, sign the Compromise Agreement at the bottom and return it, with the
compromise penalty, if any, to the address given below.

WARNING: WITHIN 30 CALENDAR DAYS FOLLOWING RECEIPT OF THIS NOTICE, IF YOU DO

NOT RESPOND BY EXERCISING THE RIGHTS LISTED IN § 304.102 OF THE ENCLOSED REGULATIONS
OR IF YOU DO NOT ACCEPT THE COMPROMISE, ALL OF THE ALLEGATIONS AND THE PENALTY

WILL BE CONSIDERED ADMITTED, AND THIS ASSESSMENT WILL BECOME A FINAL ADMINISTRATIVE
ORDER ENFORCEABLE IN ANY UNITED STATES DISTRICT COURT, in accordance with § 1375(a},
Title 16 United States Code and §§ 904.104 and 904.105 of the regulations.

FACTS CONSTITUTING VIOLATION(S) ¢

BTATUTE/REGULATION VIOLATED: Marine Mammal Protection Act,

SEIZED ITEM({S}:

FINDINGS, CONCLUSION, AND ORDER: Having considered all of the facts and circum-
stances presented in this matter, I do hereby find and conclude that the abova
Respondent (8) d4id violate the Marine Mammal Protection Act and regqulations as
alleged, in every particular, and that a just and reasonable disposition for such
violation is a civil penalty in the amount of § +« IT I8 S0 ORDERED.

FOR THE SECRETARY OF COMMERCE: DATED.

Send reply or make inguiry to: U.S. Department of Commerce, NOAA, Office of
General Counsel, ATTN: Penny A. Levin, Suite 127, Duval Building, 9450 Koger
Boulevard, St. Petersburg, FL. 33702; phone (813} 893-3617,

COMPROMISE AGREEMENT: I do not wish to conteat this NOTICE OF VIOLATION AND ASSEES-
MENT. I hereby waive my right to a hearing and relinquish and transfer to the
United States all right, title, and interest in any item{s} listed above as seized.
I enclese payment (by check or money order made payable to "Treasurer of the United
States”) of a compromise civil penalty in the ampount of § « I take this
action on the understanding that it is a settlement of all charges, claims, and
complaints by the United States against me based on the Marine Mammal Protection
Act resulting from the incident(s) described in this NOTICE OF VIOLATION AND
hquBSSNENT.

SIGNATURE OF RESPONDENT OR AUTHORIZED REPRESENTATIVE DATE



UNITED STATES DEPARTMENT OF COMMERCE
National Qceanic and Atmospheric Administration

NOTICE OF VIOLATION AND ASSESSMENT
OF ADMINISTRATIVE PENALTY

LACEY ACT
{ESPONDENT:

"ILE NO: - CERTIFIED NO.:

‘his is your official notice of the civil violation(s) and administrative penalty
lescribed herein.

{ou are entitled to request a hearing (like a trial) before an Administrative Law
fudge to deny and contest all, or any part, of the viclation charged and the
‘orfeiture and/or civil (administrative) penalty, imposed. Thim is not a criminal
iction. You, your attorney, or other represantative, are also invited to contact
:he undersigned to discuss this Matter and its disposition, or to urge any modi-
fication of the allegations and penalty which you may feel is warranted by all of
che facts and circumstances, ) .. L

TARNING, IF YOU SHOULD FAIL TO EXERCISE YOUR RIGHTS WITHIN 30 CALENDAR DAYS
"OLLOWING RECEIPT OF THIS NOTICE, ALL OF THE ALLEGATIONS AND THE PENALTY HEREIR
1ILL BE TAKEN AS ADMITTED AND TEIS ASSESSMENT WILL BRECOME A FINAL ADMINISTRATIVE
JRDER ENFORCEABLE IN ANY UNITED STATES DISTRICT COURT as provided in the Lacey Act
ind 15 C.F.R, Part 904 (copies attached for your information and guidanca).

“ACTS CONSTITUTING VIOLATION (8T

STATUTE /REGULATION VIOLATED:

*IN . I » AN ! aying considered a o e facts and circum-
itances presented in the Matter, and raking into account criteria for determining
:he amount of the civil penalty, I ¢o hereby find and concluds that the
lespondent () herein did viclate the Lacay Act as alleged, in every particular, and
1 just and reasonable disposition for such violatjon(g) is forfeiture of all
widence seized plus the civil penalty stated above. IT I8 50 ORDERED.

‘or the Secretary of Commerce Dated

should you have any questions, you may discuss them informally with:

NOAA, Office of General Counsel
U.S5. Department of Commerce
ATTN: RKatherine A, Pease
Suite 127, Duval Building

9450 Roger Boulevard

St. Petersburg, FL 33702

\GREED. GISPOSITION: T do not wiBh to contest this NOTICE OF VIOLATION AND —
ASSESSMENT. I hereby waive my right tc a hearing and relinquish and transfer
:0"the United States all right, title and interest in any items listed above as
iaized. I have enclosed payment of the penalty assessed, (by theck or money order
>ayable to the “Treasurer of the United $tates®). I take this action on the’ )
mderstanding that it is a settlement of all charges, claims, and complaints
1gainst me by the United States resulting from the Incident(s) described in this
JOTICE OF VIOLATION AND ASSESSMENT. : -

JATE

4 Signature of Respondent or Authorized Represenctative




NalLiondi yceanlc ana AUMOsSpherlc Administration

NOTICE OF VIOLATION AND ASSESSMENT
OF ADMINISTRATIVE PENALTY

ATLANTIC TUNAS CONVENTION ACT

RESPONDENT:

FILE NO.: CERTIFIED NUMBER:

VIOLATION:

STATUTES/REGULATIONS VIOLATED

SEIZED ITEMS:

PROPOSED PENALTY: v

NOTICE
This is your official notice of the civil violation(s) and administrative
penalty described herein.

You are entitled to request a hearing (like a trial) before an Administrative
Law Judge to deny and contest all, or any part, of the violation charged and
the forfeiture and/or civil (administrative) penalty, imposed. This is not a
criminal action. You, your attorney, or other representative, are also invited
to contact the undersigned to discusa this Matter and its disposition, or to
urge any modification of the allegations and penalty which you may feel is
warranted by all of the facta and circumstances.

WARNING, IF YOU SHOULD FAIL TO EXERCISE YOUR RIGHTS WITHIN 30 CALENDAR DAYS
FOLLOWING RECEIPT OF THIS NOTICE, ALL OF THE ALLEGATIONS AND THE PENALTY HEREIN
WILL BE TAKEN AS ADMITTED AND THIS ASSESSMENT WILL BECOME A FINAL ADMINISTRATIVE
ORDER ENFORCEABLE IN ANY UNITED STATES DISTRICT COURT as provided in § 97l(e},
Title 16 United States Code, Atlantic Tunas Convention Act, and the implementing -
regulations in Part 904, Title 15, Code of Federal Regulations {(copies attached

for your information and guidance).

FINDINGS, CONCLUSIONS, AND ORDER: Having considered all of the facts and
circumstances presented in the Matter, and taking into account criteria for
determining the amount of the civil penalty, I do hereby find and conclude that
the Respondent(s) herein did violate the Atlantic Tunas Convention Act aa
alleged, in every particular, and that a juat and reasonable disposition for
such violation(s) is forfeiture of all evidence seized plus the civil penalty

stated above. IT IS5 SO ORDERED.

For the Secretary of Commerce Dated
Should you have any gquestions, you may discuss them informally with:

NOAA, Office of General Counsel
U.S. Department of Commerce
ATTN: RKatherine A. Pease

Suite 127, Duval Building

9450 Koger Boulevard

8t. Petersburg, FL 33702

AGREED DISPOSITION: I do not wish to contest this NOTICE OF VIOLATION AND
ASSESSMENT. I hereby waive my right to a hearing and relinquish and transfer
to the United States all right, title and interest in any items listed above as
payable to the "Treasurer of the United States®). 1 take this action on the
understanding that it is a settlement of all charges, claims, and complaints
against me by the United States resulting from the {ncident(s) described in
this NQTICE OF VIOLATION AND ASSESSMENT.

Date
4 Signature of Respondent or Authorized Representative




UNITED STATES DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric Administration

NOTICE OF VICLATICN MND ASSESSMENT

OF ADMINISTRATIVE PENALTY

FILE NO.: CERTIFIED NG,
This is your official notice of the civil viclation(s) and administrative penalty described herein.

You are entitled to rexquest a hearing (like a trail) before an Adwinistrative Law Judge to deny
and contest all, or any part, of the violation charged and the forfeiture and/or civil
{administrative} penalty, imposed., This is not a criminal action, You, your attorney, or other
representative, are also invited to contact the undersigned to discuss this matter and its
disposition, or to urge any modification of the allegations and penalty which you may feel is
warranted by all of the facts and circumstances.

VARNING, IF YOU SHOULD FATL T0 EXERCISE YOUR RIGHTS WITHIN 30 CALENDAR DAYS FOLLOWING RECEIPT OF
THIS NOTICE, ALL OF THE ALLFGATIONS AND THE PENALTY HEREIN WILL BE TAKEN AS AIMITTED AND THILS
ASSESSMENT WILL BEQCOME A FINAL ADMINISTRATTVE ORDER ENFORCEABLE IN ANY UNITED STATES DISTRICT
OOURT as provided in § 1858, Title 16 United States Code, The Fishery Consaervation and Management
Act of 1976, as amended, and the inmplementing requlations in Part 904, Title 15, Code of Federal
Regulations (copies attached for your information and guidance}.

FACTS OONSTITUTING VIOLATION{S) ¢

STATUTE/REGULATION VIOLATION: Magnuson Fishery Conservation and Management Aot OF 1976, 16 U.5.C.
§ 1857(L)3{A),

EVIDENCE SEIZED:

FINDINGS , CONCLUSIONG, AND ORDER: Having considered all of the facts and clraumstances presented
in the matter, and taking into account the criteria for determining the amount of the civil penalty
{as provided in 16 U.S.C. § 1858(a)), I do hereby find and conclude that the Respondent herein did
violate the Fishery Conservation and Management Act of 1976 as alleged, in every particular, and
that a just and reasonable dispogition for such violation(s) is forfeiture of all evidence seized
plus a civil penalty in the amount of §

IT IS SO ORDERED.

For the Secretary of Commerce Dated

Send reply or make inquiry to: NOAA, Office of General Counsel, U.S. Department of Commerce,
ATTN: HKatherine A. Pease, Suite 102, Duval Building, 9450 Koger Boujevard, St. Petersburg, FL
33702,

MGREED DISPOSITION: I 40 not wish to contest this NJTICE OF VIOLATION AND ASSESSMENT. I hereby
waive my right to a hearing ard relinguish and transfer to the United States all vight, title and
interest in any items listed above as seized. I have enclosed payment of the penalty assessed,
{by check or money oder payable to the "Treasurer of the United States”). I take this action on
the understanding that it is a settlement of all charges, claims, and comwplaints against me by the
United States resulting from the incident(s) described in this NOTICE OF VIQLATION AND ASSESSMENT.

Date Slgnature of Respondent or Authorlzed Representative
42
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CODE OF FEDERAL REGULATIONS

TITLE 50

PART 658--SHRIMP FISHERY OF THE GULF OF MEXICO

SUBPART A--GENERAL MEASURES

Sec
658.1 Purpose and scope.
658.2 Definitions.
658.3 Relation to other laws.
658.4 Vessel permits and fees.
658.5 Recordkeeping and reporting. |Reserved]
658.6 Vessel identification.
658.7 Prohibitions.
658.8 Enforcement.
658.9 Penalties. -

SUBPART B--MANAGEMENT MEASURES

658.20 Fishing year.

658.21 Allowable levels of harvest.
658.22 Tortugas Shrimp Sanctuary.
658.23  Stone crab area closure.

. 658.24 Texas closure.

658.25 Size restrictions.
658.26 Specifically authorized activities.

AUTHORITY: 16 U.S.C. 1801 et seq.
SOURCE: 46 FR 27494, May 20, 1981, unless otherwise noted.
SUBPART A--GENERAL MEASURES

§658.1 PURPOSE AND SCOPE

(a) The purpose of this Part is to implement the Fishery Management Plan
for the Shrimp Fishery of the Gulf of Mexico, developed by the Gulf of Mexico
Fishery Management Council under the Magnuson Fishery Conservation and HManage-
ment Act. .

(b} The regulations in this Part govern fishing for browa shrimp, white
shrimp, pink shrimp, royal red shrimp, seabob shrimp, and rock shrimp by ves~
gels of the United States within that portion of the Gulf of Mexico over which
the United States exercises exclusive fishery management authority.

ALL(7)ALL(8)
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50 CFR Part 611. Appendix I to §611.20 contains the total allowable level of

(c) Regulations governing foreign fishing for royal red shrimp appear in (f”—\
foreign fishing for royal red shrimp.

§658.2 DEFINITIONS

In addition to the definitions in the Act, the terms used in this Part
shall have the following meanings:

Act means the Magnuson fishery Conservation and Hanagenenc Act (16 U.s.C.
1801 et _ seq.).

Authorized Officer means:

(a) Any commissioned, warrant, or petty officer of the U.S. Coast Guard;

(b} Any certified enforcement officer or special agent of the National
Marine Fisheries Service;

(¢} Any officer designated by the head of any Federal or State Agency
which has entered into an agreement with the Sectetary and the Commandant of
the Coast Guard to enforce the provisions of the Act; or

(d) Any U.S. Coast Guard personnel accowpanying and acting under the
direction of any person described in paragraph (a) of this definition. (,_.\

Center Director means the Center Director, Southeast Fisheries Center,
National Marine Fisheries Service, 75 Virginia Beach Drive, Miami, Florida
33149. Telephone 305-361-5761.

Catch, take, or harvest includes, but is not limited to, any activity
which results in bringing any shrimp on board a vessel.

Fishery conservation zone (FCZ) means that area adjacent to the United
States which, except where modified to accommodate international boundaries,
encompasses all waters from the seaward boundary of each of the coastal States
to a line on which each point is 200 nautical miles from the baselins from
which the territorial sea of the United States is nelsured.

Fishery management plan (FMP) means the Fishery Management Plan for the
Shrimp Fishery of the Gulf of Mexico.

Fishing means any activity, other than scientific research conducted by a
scientific research vessel, which involves:

(a) The catching, taking, or harvestiag of shrimp;
(b) The attempted catching, taking, or harvesting of shrimp;

(c) Any other activity which.can reasonably be expected to result in the
catching, taking, or harvesting of shrimp; . ‘ifax

(8)
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(d) Any operations at sea in support of, or in preparation for, aay
activity described in paragraph (a), (b), or (c) of this definitioen.

Fishing vessel means any vessel, boat, ship, or other craft which is used
for, equipped to be used for, or of a type which is normslly used for:

{(a) Fishing; or

(b) Aiding or assisting one or more vessels at sea in the performance of
any activity relating to fishing, including, but not limited to, preparation,
supply, storage, refrigeration, tramsportation, or procesging.

Gulf of Mexico means the geographic area of authority of the Gulf of Hex-
ico Fishery Management Council.

Operator, with respect to any vessel, means the master or other individ-
ual on board and in charge of that vessel.

Owner, with respect to any vessel, means:
(a) Any person who owns that vessel in whole or in part;
(b} Any chartérer of that vessel, whether bareboat, time; or voyage;

(c¢) Any person who acts in the capacity of a charterer, including, but
not limited to, parties to a management agreement, operating agreement, or
other similar arrangement that bestows control over the destination, functionm,
or operation of the vessel; or

(d) Any agent designated as such by any person described in paragraph
(a), (b), or (c) of this definition.

Person means any individual (whether or not a citizea or national of the
United States), corporation, partnership, association, or other eatity (vheth-
er or not organized or existing under the laws of any State), and any Federal,
State, local, or foreign government or any entity of sny such goverament.

Regional Director means the Regional Director, Southeast Region, National
Marine Fisheries Service, Duval Building, %450 Koger Boulevard, St. Peters-
burg, Florida 33702, or a designee.

Shrimp means the following species:

Brown shrimp, Penaeus aztecus

White shrimp, P. setiferus

Pink shrimp, P. duorarum

Seabob shrimp, Xiphopeneus kroyeri

Rock shrimp, Sicyonia brevirostris

Royal red shrimp, Hymenopenaeus robustus
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United States harvested shrimp means shrimp caught, taken or harwested by
vessels of the United States in the Gulf of Mexico, whether or not such shrimp
is landed in the United States.

Vessel of the United States means:

{(a) A vessel documented or numbered by the U.S. Coast Guard under United
States law; or

(b) Any vessel under five net tons registered under the laws of any

.State.

[48 FR 17099, Apr. 21, 1983].

§658.3 RELATION TO OTHER LAWS

(a) Persons affected by these regulations should be aware that other
Federal and State statutes and regulations may apply to their activities.

(b) The regulations found in this Part are intended to be compatible
with regulations pertaining to the Everglades National Park in the State of
Florida and Fort Jefferson National Monument. These regulations which prohi-
bit commercial shrimping are found at 36 CFR 7.45 and 36 CFR 7.27, respec-
tively.

(e¢) Certain responsibilitiés relating to data collection and enforcement

may be performed by authorized State personnel under a cooperative agreement
entered into by the State, the U.S. Coast Guard, and the Secretary.

§658.4 VESSEL PERMITS AND FEES

No permit is required for vessels of the United States fishing for shrimp
under this Part. '

§658.5 RECORDKEEPING AND REPORTING
[RESERVED]

§658.6 VESSEL IDENTIFICATION

(a) Official Number. Each vessel of the United States engaged in the
shrimp fishery in the Gulf of Mexico FCZ shall:

(1) Display its official number on the port and starboard sides of
the deckhouse or hull and oa an appropriate weather deck so as to be clearly
visible from enforcement vessels and aircraft. The official number is the
documentation number issued by the Coast Guard for documented vessels or the
registration number issued by a State or the Coast Guard for undocumented ves-
sels,

(2) The official number ‘must be in block arabic numerals in con-
trasting color to the background.

(8}

(T*\_
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(3) The official number shall be at least 18 inches in height for
fishing vessels over 65 feet in length and at least 10 inches in height for
all other vessels.

(4) The official number shall be permanently affixed to or painted
on the vessel.

(b) Duties of Operator. The operator of each fishing vessel shall:

(1) Keep the registration number clearly legible and in good re-
pair, and

(2} Insure that no part of the fishing vessel, its rigging, or its
fishing gear obstructs the view of the official number from any enforcement
vessel or aircraft.

§658.7 PROHIBITIONS
It is unlawful for any person to:

(a) Possess, have custody or coatrol of, ship, transport, offer for
sale, sell, purchase, import, land, or export any shrimp taken or retained in
violation of the Act, this Part, or of any other regulation promulgated under
the Act;

(b} Trawl in a closed area or during a2 closed season within the FCZ, ex-
cept as allowed under §658.24(a);

(c¢) Transfer directly or indirectly, or attempt to so transfer, any
United States harvested shrimp to any foreign fishing vessel, while such ves-
sel is within the FCZ, unless the foreign fishing vessel has been issued a
permit under section 204 of the Act which authorizes the receipt by such ves-
sel of United States harvested shrimp;

(d) Falsify or fail to affix and maintain vessel markings as requiréd by
§658.6;

(¢) Refuse to permit an Authorized Officer to board a fishing vessel sub-
Jject to such person's control for purposes of conducting any search or inspec-
tion in connection with the enforcement of the Act, this Part, or any other
regulation issued under the Act;

_ (f) Fail to comply immediately with enforcement and boarding procedures
specified in §658.8;

(g) Forcibly assault, resist, oppose, impede, intimidate, threaten, or
interfere with any Authorized Officer in the conduct of any search or inspec-
tion under the Act; : .

(h) Resist a lawful arrest for any act prohibited by this Part;
(i) Interfere with, delay, or prevent by any mesans the apprehension or

arrest of another person, knowing that such other person has comsitted any act
prohibited by this Part;
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(j) Interfere with, obstruct, delay, or prevent by any means a lawful Y
investigation or search in the process of enforcing this Part; (j

(k) Interfere with, obstruct, delay, or in any other manner prevent the e’
seizure of illegally taken shrimp or the final disposition of such shrimp
through the sale of the shrimp; or

(J) Violate any other provision of this Part, the Act, or any regulation
issued under the Act.

§658.8 ENFORCEMENT

(a) .General. The owner or operator of aay fishing vessel subject to
this Part shall immediately comply with instructions issued by an Authorized
Officer to facilitate safe boarding and inspection of the vessel, its gear,
equipment, and catch for purposes of enforcing the Act and this Part.

(b) Signals. Upon being approached by a U.S. Coast Guard vessel or air-
craft, or any other vessel or aircraft authorized to enforce the Act, the ope-
rator of a fishing vessel shall be alert for communications conveying enforce-
ment instruction. The VHM-FM radiotelephone is the normal method of communi-
cating between vessels. Should radiotelephone communications fail, however,
other methods of communicating between vessels, including visual signals, may
be employed. The following signals extracted from the International Code of
Signals are among those which may be used, and are included here for the safe-

ty and information of fishing vessel operators: ™
(1) "L" meaning "You should stop your vessel instantly,” —
(2) "SQ3" meaning "You should stop or heave to; I am going to board
you," _ :
(3) "AA AA AA etc." which is the call to an unknown station, to
which the signaled vessel should respond by illuminating the number required
by §658.6, and :
(4) “RYCY" meaning "You should proceed at slow speed, a boat is
coming to you."” o
(c) Boarding. A vessel signaled to stop or heave to for boar&ing shall:
(1) Guard Channel 16, VHF-FM, if so equipped;
, (2} Stop immediately and lay to or maneuver in such a way as to per-
mit the Authorized Officer and his party to come aboard;
(3) Provide a safe ladder, if required, for the Authorized Officer
and his party te come aboard;
(4) When necessary, to facilitate the boarding and/or when reques-
ted by an Authorized Officer, provide a man rope or safety line and illumina- ~—
tion for the ladder; and ' . ‘ :

-~
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(5) Take such other actions as necessary to ensure the safety of
the Authorized Officer and his party and to facilitate the boarding.

§658.9 PENALTIES

Any person or fishing vessel found to be in violation of this Part is sub
ject to the civil and criminal penalty provisions and forfeiture provisioans
prescribed in the Act, and to 50 CFR Parts 620 {Citations) and 621 {Civil Pro-
cedures), and other applicable law.

SUBPART B--MANAGEMENT MEASURES
§658.20 FISHING YEAR
The fishing year for all species of shrimp, except royal red shrimp, be-

gins on May 1 and ends on April 30. The fishing year for royal red shrimp be-
gins on January 1 and ends on December 31.

§658.21 ALLOWABLE LEVELS OF HARVEST

(a) Catch Quotas. The domestic quota for royal red shrimp is 111.6 met-
ric tons. There iz no domestic quota for other species of shrimp.

(b) Territorial Waters. These regulations do not limit the harvest of
shrimp resources in waters landward of the FCZ. However, harvest from these
waters will be taken into account in the calculation of the maximum sustain-
able yield and optimum yield from the fishery.

(c) Closure. When the domestic quota for royal red shrimp is feachéd,
the Regional Director shall cleose the fishery by publishing a notice in the
Federal Register. .

§658.22 TORTUGAS SHRIMP SANCTUARY

(a) The area commonly known as the "Tortugas Shrimp Sanctuary,"” off the
State of Florida, is closed to all trawl fishing. The area is that part of
the fishery conservation zone shoreward of a line connecting the following
points (see Figure 1): .

Point Latitude Longitude Common Name
| JAP 25952.9'N.......... 81°37.95'W..... «es..Coon Key Light
) 2 24°50.7'N....... ...81951.3'W...........
[+ 24°40.1'N......... .82%26.7°'W,..........New Grounds

' Shoals Light
H.......... 24°34.7'N....... L..B2°35.1'W........... Rebecca Shoals

' Light

Poovvioinn 24935'N. ... 82°08'W............. Marquesas Keys
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(b) Notwithstanding the provisions of paragraph (a), effective through
August 14, 1984, trawl fishing is allowed within that porton of the Sanctwary

circumscribed by lines connecting the following points:

Point Latitude Longitude
24°50.7'N. .. .viiiinn 81°51.3'W.
Qe it e i, 2446 0'N.i.ivveiiiinnnn, 81952.4'W.
S ceree 28%64 6'N. ...l 82°11.3'W.
F --------------------- ......-24°50.7'N ooooooooooo or.o'osl°51|3'"c

(48 FR 17099, Apr. 21, 1983].

§658.23 STONE CRAB AREA CLOSURE

(a) Between January 1 and May 20, the area described in this paragraph
is closed to trawl gear, including live bait gear. The area is that part of
the fishery conservation zone shoreward of a line connecting the following
points (see Figure 2):

Point Latitude Longitude Common Name
B..... ven s 26°16'N............ 81°58.5'W..........
C.oooivvv ot 26°00'N............ 82°04°'W............
D......... L25%09'N............ 81°47.6'W.......... _
E..... ee e 26°54.5°N, .. ... ... B1°50.5'W..........
M...... +0..24°%1.9'N. ... .....81°40.5'W.......... Snipe Point

(b) (1) Until 0001 hours May 16, 1983, it is unlawful to fish for
shrimp in the following two areas of the FCZ (see Figure 4):

(i) That area of the FCZ bounded by a continuous line connec-

ting the following points expressed by latitude and longitude (LORAN notations
are unofficial, and are included only for the convenience of fishermen):

.

(

J

(7
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AREA 1
LORAN Rate 7980
_ Point Latitude Longitude W X Y Z
R..... 28°49.77'N..... 82°56.31'W..... ) /3 . 62975
S..... 28°953.55 'N.....83%02.89'W, ... . 14375, ... ittt ivaranna...63020
T..... 28°36.11'N..... 83°02.77'W..... 14325 . .. i i i i 63020
U..... 28°31.25'N..... B2°55.15'W. ... L3 2 A 62970
Y..... 28°42.07'N..... 82°55.37'W..... 14355 . . ittt ittt 62970
Z.....28%42.52'N..... 82°55.15'W.. ... 14355. .0 e uns fresemraaanenn 62975

R..... 28°49.77'N. .. .. 82°56.31'W..... 14375, it 62975

(ii) That area of the FCZ bounded by a continuous line connec-
ting the following points expressed by latitude and longitude (LORAN notations
are unofficial, and are included only for the convenience of fishermen}:

AREA 1I

LORAN Rate 7980
Point Latitude Longitude W X Y Z
x'....28°37.88'N..... 82°53.02'W. .. .. 14347.2...31285..... feereene. 62955
V,....28°29.80°N. ... 82952.86'W.. ... T 7L S 62955

w l.'l28°28.93'N'..‘.Bzosl.solw..OUIIaazsl‘.l..ll..ll.l.k5°60.l0l0.629‘6l3

Thence northerly along the State boundary to Point X.

1This point is on the State boundary.

(2) It is unlawful to place into the FCZ any article, including
fishing gear, with the intent to interfere with fishing or obstruct or damage
fishing gear or fishing vessels of another; it is fucther unlawful to utilize
fishing gear in such a fashion that it obstructs or danagea the fishing gear
or fishing vessel of another.

(3)- In the event that conflicts between stone crab and shrimp fish-
ermen occur in other portions of the FCZ prior to May 16, 1983, the Secretary
may establish additional area closures by publication of a notice of such
closures in the Federal Register. Any such additional area closures may be
established only in response to gear conflicts similar in nature and degree of
severity to those giving rise to this emergency rulemaking and may only be of
such duration and geographic scope as is necessary to resolve such conflict.
Such additional area closures may be estsblished only if they would otherwise
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be authorized under section 305(e) of the Hagnusbn Act and if the notice pub-
lished in the Federal Register sets forth the reasons for the additional area
closures.

[Effective Date Note: Secretarial emergency regulations published on 6 April
1983 (48 FR 14903); §658.23(b) is effective from 31 March 1983 until 16 May
1983.]

[48 FR 14907, April 6, 1983).

§658.24 TEXAS CLOSURE

(a) Area and Season Restrictions. Between June 1 and July 15, the area
described in this paragraph is closed to all trawl fishing, except that a ves-
sel may fish for royal red shrimp beyond the 100-fathom depth contour. The
area is that part of the fishery conservation zone off the State of Texas west
of a line connecting point A (29°32.1'N. lat., 93°47.7'W. long.)} to point B
(26°11.4'N. lat., 92°53'W. long.) (see F1gure 3).

(b} Adjustment of Dates. The regional ﬂzrector may adJust the closing
or opening date by as much as 15 days, to provide an earlle:, later, or longer
closure; but the duration of the closure may not exceed. 60 ‘days, nor be less
than 45 days. o

(1) The Regional Director must base an ldJustnent of the closing or
opening date of the following criteria:

(i) Biological data collected by the Téxa; Parks and Wildlife
Department (TPWD) and used to predict when brown shrimp in the central and
northern bays of Texas will reach a total length of 80 to 90 mm; and -

(ii) The strength of outgoing tides at the time predicted uader
paragraph (b}(1)(i) of this section; and

(iii) Other ecological data relevant to the timing or duration
of the closure.

(2) The Regional Director, after consulting with the TPWD, may ad-
just the closing or opening date by issuing a field order. The order will
specify the adjusted date and the reasons'ior the adjuatlent.

(3) A field order advancing the closing date or delaying the open-
ing date must be available to the public for 72 hours before its effective
date. A field order delaying the closing date or advancing the opening date
must be available to the public for-Z& hours before its'effective date.

4) A field order may be made available to the publxc by any of the
following methods:
(i) Procedures custonur;ly used by the TPWD for posting and
publxcxz:ng similar notices of openxng or closure;

(ii) Publication of & motice in a newspaper of major circula-

tion in each of the following cities: Brownsville, TX; Aransas Pass, TX;
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Galveston, TX; Corpus Christi, TX; Freeport, TX; Port Arthur, TX; Cameron, LA;
and Morgan City, LA;

(iii)} Notification of shrimp fishery organizations in all the
States bordering the Gulf of Mexico;

(iv) Broadcast of a notice at time intervals, channels, and

frequencies customarily used by the TPWD to broadcast similar notices of
opening or closure.

§658.25 SIZE RESTRICTIONS

There are no minimum size requirements for shrimp harvested in the fish-
ery conservation zone.

§658.26 SPECIFICALLY AUTHORIZED ACTIVITIES

The Regional Director may authorize, for the acquisition of information
and data, activities otherwise prohibited by these regulations.
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Hato Rey, Puerto Rico

Outline of Presentation

Enforcement Issues: Vessel Seizures
and Warrantless Vessel Searches

I. Introduction

II. Vessel Seizures
A. Acquiring jurisdiction at federal level.

1. Seizure laws and regulations within fisheries
context.

2. Other general seizure laws and regulations.

3. Arrest cof the conveyance.
B. Effecting the seizure and subsequent forfeiture
: proceedings.

1. What is forfeitable property?

2. Probable cause to begin a civil forfeiture.

3. Property must be "seized".

4. Forfeiture proceedings.

a. Post-seizure Notice and Hearing.

b. Summary, judicial and administrative
forfeiture.

c. Remission.
5. Judicial Review
C. Practical aspects in dealing with administrative

agencies and the U.S. Attorney‘'s Office in a vessel
seizure case.



Page -2-

ITI. Warrantless Vessel Searches
A. General overview of government's authority
to effect warrantless searches on vessels of
the United States.

B. Fishing regulations are not OSHA type
regulations.

C. Recent caselaw regarding warrantless searches
of vessels.

Iv. Conclusion



Title 50

PART 620—CITATIONS

8Bee,

820.1 X

820.2 Definitions.
620.3-€20.4 (Reserved)
620.5 Issuance of citations.
$820.6 Record of citations,
820.7 Review of citations.

AvTHORITY: 16 U.B.C. 1881 and 1855,

Sovrce: 42 FR 11839, Mar. 1, 1977, unless
otherwise noted.

§620.1 Purpose.

Regulations in this part are pub-
lished jointly by the National Marine
Fisheries Service and the Coast Guard
to provide uniform rules for the issu-
ance of citations to fishing vessel
OWners or operators under section
311(c) of the Fishery Conservation
and Management Act of 1976 (the
Act), 16 U.8.C. 1801, 1861(¢c).

§620.2 Definitions.

Unless the context otherwise re-
quires, terms in these regulations have
the meaninga prescribed in sections 3
and 311{e) of the Act. In addition, the
following definitions appiy:

(a) Cilation. Written notice that a
violation has been documented and a
warning that a future offense may be
dealt with more severely.

{b) Director. Director, National
Marine Fisheries Service, or his desig-
nee,

4 €20.3-620.4 [Reserved]

£4205 Imsuance of citations,

{a) Any authorized enforcement offl-
cer who finds that a fishing veasel is
operating or has been operated in vio-
lation of any provision of the Act may
lasue a citation to the owner or opera-
tor of the vessel.

(b) A citation Is issued in the sole
discretion of the authorized officer for
minor or technical violations and sub-
stitutes for other law enforcement
action the officer could take under the
circumstances, such as seizure of the
vessel and arrest of the master,

§628.6 Record of citations.

(a) If the offending vessel holds a
permit under the Act, the issuance of
a citation shall, as soon as practicable,
be noted on the permit with the date
of the citation and the reason for ite
izzuance. If notation on the permit is
impracticable, notice of issuance of
the citation will promptly be served
personally or by registered or certified
mafl, return receipt requested, on the
vessel's owner, operator, or designated
agent for service of process, and such
service shall be deemed notation on
the permit.

{b) The Director shall cause a record
of citation to be maintained.

50 CFR 620

$420.7 Review of citations,

(a) Upon application by the perso
te whom a citation he DI

90131; Juneau, Alaska 98109; Glouces-
ter, Massachusetts 01930; or St Pe-
tersburg, Plorids 33702); and

(3) The application sets forth cir-

(b) Upon completion of his review,
the Director will notify the applicant
of his action, which shall be tinsl and
unappealable.

1-2211
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Title 50
PART 621—CIVIL PROCEDURES

Subpert A-tnireduction

Sec.

811.1 Purpose and scope.

8212 Enforcement policy.

621.3 Piling and service of documents.
821.4 Definitions.

Subpart B
(Reserved)

Subpart C
(Reserved)

Subpart D-—Permit Senctions

821.51 Application of subpart.
621.52 Baasis for sanctions.
63162 Nature of sanctions.
82184 Notlce of permit sanction.
621.56 Opportunity for hearing.
621.56 Hearing and declsion,

Subport E—Remission of Farfoliures

821.8F Application of aubpart.

821.82 Petition for relief from forfeiture.

821.63 Investigation.

821.84 Declsion on petition,

8531.8% Compliance with deciaion.

621.868 Release of seired property pending
decidon.

Avrmoarry: 18 US.C. 1801-1882, unless
otherwise noted.

Bounrce: 45 FR 18932, Mar. 24, 1980, unless
otherwise noted.

Subpart A—intreduction

21 421.1 Purpose and scope.

(a) Bection 308 of the Act authorizes
the Secretary to assess a civil penalty,
in an amount not to exceed $25,000,
for each violation against any person
found to have committed an act pro-
hibited by section 307. Each day of &
continuing violation is considered a
separate offense. The Administrator
has been delegated the authority to
assens these administrative money
penalties,

(b} Bection 204(bX12) of the Act de-
talls the circumstances under which
the Adminigtrator is to revoke, sus-
pend, or modify certain foreign fishing
vessel permits. Regulations imple.
menting specific fishery management
plans contain provisions for permit
sanctions in respect both to foreign
and domestic fizshing vessels.

(¢) Section 310(¢) of the Act makes
provizsions of the customs laws relating
to, among other things, the remission
or mitigation of forfeitures and the
compromise of clalms applicable to
forfeitures of fishing vessels and fish
Alleged to be authorized under the
Act. The Department of Commerce iz
suthorized to entertain petitions for
administrative settlement of property
seizures made under the Act which
would otherwise proceed to judicial
forfeiture.

(d) The regulations in this part pro-
vide uniform rules and procedures for
the assesament of civil penalties (Sub-
parts B and ), permit sanctions (Sub-
part D), and the remission or mitiga-
tion of forfeitures (Subpart E).

(¢) Bubparts B and C of this part
shall apply to any civil penalty pro-
ceeding injtiated by Notice of Vipla-
tion and Assessment (NOVA) subse-
quent to the effective date of revisions
to thiz part which authorized {ssuance
of the NOVA, regardless of when the
act or omission which is the basis of 8
¢lvil penalty proceeding occurred. Pro-
ceedings initiated by Notice of Viola-
tlon under former Subparts B and C,
promulgated March 1, 1977, 42 FR
13028, shall be governed by those pro-
cedures, except as otherwise supul;ted

" by the parties.

#4212 Enforcement policy.

(a) The Act provides four basic en-
forcement remedies for violations, in
ascending order of severity as follows:
(1) Issuance of s citation (a type of
warning), usually at the scene of the
offense (see 50 CFR Part 620); (2) a3-
seasment by the Administrator of a
civil money penalty; (3) for certain vio-
lations, judicial forfeiture action
against the vessel and its catch; and
(4) criminal prosecution of the owner
aor operator for some offenses. It shall
hethepoucyofthemtouuom
vigorously and equitably the provi-
sions of the Act by utllizing that form
or combination of authorised remedies
best suited in a particuiar case to this
end, -
(b) Processing a case under ovne re-
medial form usually means that other
remediea are inappropriate in that
case. However, further investigation or
later review may indicate the case to
be either more or less serious than ini-
tially conzidered, or may otherwise
reveal that the penalty {irst pursued 1a
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inadequate to serve the purposes of
the Act. Under such circumstances,
the Agency may pursue other reme-
dies either in lieu of or in addition to
the action originaliy taken. Forfeiture
of the {llegal cateh does not fall within
this general rule and is considered in
most cases as only the initial step in
reme-lying & violation by removing the
fll-gotten gains of the offense (zee
paragraph (d) of this section).

(¢) 1t a fishing vessel for which a
permit has been issued under the Act
is used in the commission of an of-
fense prohibited by section 307 of the
Act, the Agency may impose permit
sanctions whether or not civil or erimi-
nal action has been undertaken
against the vessel or its owner or oper-
ator. In some cases, the Act requires
permit sanctions Tollowing the assess-
ment of a civil penalty or the imposi-
tion of a criminal fine. In sum, the Act
treats sanctions against the fishing
vessel permit to be the carrying out of
a8 purpose separste from that accom-
plished by eivil and eriminal penalties
against the vessel or Its owner or oper-
ator.

{d) (1) In view of the perishable

50 CFR 621

following the date of the document,
baper, or eveni which begins the time
period and, unless otherwise provided
by law or these regulations, includes
the last day of the period, unless such
day is & Saturday, Sunday, or Federal
holiday, In which event it Includes the
next following day which is not a Sat-
urday, Sunday, or Pederat holiday.

{c) If an oral or written application
is made to the Administrator within 10
calendar days after the expiration of a
time period established in this part for
the required filing of documents or
other papers, the Administrator may
permit a late filing if he or she finds
reascnable grounds for an inability or
fl.llunt.oﬂlewithjnt.hetimeperiod.
All such extensions shall be in writing.
Except as provided in this paragraph,
by § 621.22, or by order of an adminis-
trative law judge under Subpart C of
this part, no requests for an extension
of time may be granted,

§6214 Definitions.

Unless the context otherwise re-
quires, terms in these regulations have
the meanings prescribed in section 3 of

P
' nature of fish, any person authorized the Act, and special reference is made
to enforce the regulations contained in ::r::ta ofnollowﬁe}gn t?'?i:h& Pishery con-
this chapter may ea.u;e to be sold, and “fishing v:;::l.:' and “eary”“reaou'r'cefn
aAny person may purchase, for not less addi tary.
than its fair market vrnil'ue. guch quan- mpl:’l.o D, the following definitions
titles of perishable h as may be @) ) Act. Fish Co " d
seized pursuant to the Act. ery Conservation an
(2) The proceeds of any such sale, M'E:gt Act of 1976, 16 US.C.
after deducting B e ponable costs oA (b) Administrator. Administrator,
an appr&pml?:‘oourt of competent ju- National ?l"“m" h::‘d lf::nmh‘m’
on and an in rem complaint for Administration, or his or her designee.
forfeiture shall be filed with respect to
such proceeds.
(3) Seizure and sale of fish shal] be
without prejudice to any other remedy
or sanction authorized by 1aw and this Subparts B and C were
chapter. removed by Federal Register
86213 Filing and service of documents. notice of 18 December 1981
(3) Whenever the regulations in this (46 . Fed. Reg. 61653) T, For
part require service of & document or civil procedure provisions,
other paper, such service may effec- see Code of Federal Regula-
tively be made on the agent for service tions, Title 15, Part 904
process or on the attorney for the
person to be served. Refusal by the (TAB 63, infra).
person to be served, or his or her
agent or attorney, of service of a docu-
ment or other paper shall be consid-
ared effective service of the document
::r :::er paper as of the date of such Subpart B—{Reserved]
(b} ‘Hfhenever the regulations in this Su .}g C—~{Reserved
o part or in an order issued hereunder bp ose ]

require a document or other paper to
be filed within a certain period of
time, such document will be consid-
ered filed as of the date of the post-
mark, if mailed, or (if not malled) as of
the date actually delivered to the
oifice where filing Is required. Time
periods shall begin to run on the day
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50 CFR 621

Subport D—Permit Sanctions

§621.51 Application of subpert.

The Tl"ovisions oir this subpart shail
govern the revocation, suspension, and
modification of any permit issued
under the Act for a fishing vessel, in-
cluding:

{a) Permits issued for foreign fishing
vessels pursuant to section 204¢b) of
the Act in respect to s governing inter-
national fishery agreement;

(b) Registration permits issued for
foreign fishing vessels pursuant to sec-
tion 204(c) of the Act with respect to
an existing international fishery
agreement, excepi to the extent that
such agreement Is inconsistent with
the provisions of this subpart; and

(¢) Permits issued for fishing veasels
of the United States in accordances
with section 303(bX1) of the Act and
regulations issued by the Secretary
under section 305 of the Act imple-
menting a fishery mansgement plan,
except to the extent such reguiations
expressly limit application of the pro-
visions of this subpart.

8621.52 Basis for sanctions.

(a) The Administrator may take
action under this subpart with respect
to a permit issued under the Act for a
tishing vessel if:

(1) The tishing vessel for which the
permit was issued has been used in the
commission of an offense prohibited
by section 307 of the Act: or
: {2} A civil penalty pertaining to a
fishing vessel for 'which the permit
was Issued has been assessed under
Subparts B or C of this Part 621 but
full payment of the penalty has not
been made in ascordance with § 621.24
of this part; or

(3) A criminal fine pertaining to a
fishing vessel for which the permit
was Izsued has been imposed under
section 309 of the Act but full pay-
ment of the fine has not been made In
accordance with the Court's decree; or

(4) The requirements of a regulation
issued under the Act to govern permit
sanctions in the implementation of a
fishery management plan have been
satisfied, including, but not limited to,
permit sanction point systems.

(b) It the provisions of paragraphs
(a)X2) or (aX3) of this section are met
and the fishing vessel involved iz a for-
elgn fishing vessel the permit for
which was issued under section 204(b)
of the Act In respect to s governing in-
{ernational fishery agreement, the Ad-
ministrator shall take action under
this subpart with respect te¢ such
permit.

(¢} Any permit which is suspended
solely on the basis described in para-
graph (aX2) of this section shall be re-
Instated by affirmative order of the

Administrator promptly upon receipt,
in the manner prescribed (n § 621.24 of
this part, of full payment of the eivil
benalty assessed, together with inter-
est thereon at the annual rate pro-
vided by current regulations of the De-
partment of the Treasury as to late
payment of smounts due the Govern-
ment, computed from the date pay-
ment first became overdue under
§621.24 of this part.

962153 Nature of sanctions,

In his or her discretion and subject
to the requirements of this subpart,
the Administrator may take any of the
following actions or combinations
thereof with respect to a permit ssued
under the Act;

(a) Revoke the permit and, i appro-
priate, prohibit the issuance of a
permit in future years to the fishing
vessel involved, or impose additional
requirements for such future issuance:

(b) Suspend the permit, either for a
specitied period of time or until cer-
m stated requirements are met, or

{¢) Modify the permit, as by impos-
ing additional conditions and restric-
tions thereon and, if the permit was
issued for a foreign fishing vessel oper-
ating under a governing international
Hishery agreement, by imposing addi-
tional conditions and restrictions on
the apblicstion of the foreign nation
involved which was approved under
section 204 of the Act, and on any of
the permits under such application.

#621.54 Notice of permit samction.

manner, the sanction ahall become ef.

owner or operator of the flshing vessel
for which the permit was issued. How-
ever.irtheveneluafomimﬂshmg
vessel, service shall be made on the
.‘ent for Eervice of nracoss far ol .
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owner or operator, except that if n
agent for service of process has been
appointed, or if the identity » loca-
tlon of such agent is unknown to the
Administrator, service may be made on
the consular or other officials of the
foreign nation involved through, and
as considered appropriate by, the U.8.
Department of State,

(¢) The Administrator may make the
permit sanction effective

(1) Substantial harm to a tishery re-
source of the United States may result
from a later effective date; or

(2) The offense serving as the baals
for the permit sanction was willfu] or
egregious; or

(3) The basis for the sanction is the
accumulstion of sufficient points
under other regulations in this chap-
ter implementing s fishery manage-
ment plan,

If the Administrator acts under this
paragraph, he or she shall seek to ex-
pedite 3 hearing the opportunity for
which is provided by § 821.85, but a re-
quest. for hearing shall not delay the
effectiveness of the sanction.

§621.55 Opportunity for hearing.

{a) The owner or operator of the
fishing vessel for which the permit
was issued, or the designated agent tor
service of process, shall have 30 calen-
dar days from receipt of the NOPS to
request a hearing. The Administrator
shall not, however, be required to hold
& hearing if such owner or operator
had, with respect to the violation
which forms the basis for the permit
sanction, the previous opportunity to
participate as a party in a judicial
hearing on a criminal charge brought
under section 308 of the Act or in an
administrative hearing on a civil pen-
alty action initiated under section 308
of the Act and Subparts B and C of
this part, whether or not the owner or
operator so participated, and whether
or not such s hearing was held.

(b} If no hearing opportunity is re-
quired by paragraph (a) of this sec-
tion, the Administrator may nonethe-
lesa order a hearing if he or she deter-
mines that there are material issues of
fact or equity to be further explored.

ltﬂ.“ Hearing and decision.

{a) If a timely request for the hear-
ing provided by § 621.55(a) of this pairt
iz received or the Adminisirator orders
i hearing under §621.55(b) of this
part, the Administrator shall appoint
& hearing examiner to conduct & fact-

" finding inquiry into the matter.

50 CFR 621

Subpart E~Remission of Forfeitures

Bection 310 pro-
vides for the judicial forfeiture of such
vessels and fish. This subpart estab-

{(b) Por purposes of this part, the
“remission or mitigation of a forfeit-
ure” or “relief from forfeiture” means
lcﬁonbytheAdmlnlstntor.fouowlng
coordination as necessary with other
teden.luewulndtheeourh.tore-
lmetromtheuutodyoftheﬂnlted
Btat.upmputynehedlndmbjectto
forfeiture under the Act, or part of
zuchpmperty.uponeomplhneewit.h
mwmwuommby the
Adminl_smtor.mchuumentotu
stated ‘amount in settlement of the
forfeiture aspects of a violation. Al-
t.houlht.heAdminmnt.orwproper-
lymmhlneeonudenuonotnpeﬁtlon
for relief from forfeiture with other
consequences of & violation of the Act,

4



Act and the provisions of this subpart.

§621.62 Petltion for relief from forfelture.

(a) Any person having an interest In
vesael, fish, or other property
and subject to forfeiture under
Act may file a petition for relief
such forfeiture. The petition

i
E

{b} The petition need not be in any
particular form, but shall set forth the
fo

Nlowing:
(1) A description of the property

seized;

(2) The date and place of the seiz-
ure;

(3) The interest of petitioner in the
properiy, supported as appropriate by
bills of sale, contracts, morigages, or
other satisfactory evidence;

{4) The facts and circumstances
relied upon by petitioner to justify the
remission or mitigation;

(3) Any request for release under
$621.68 of all or part of the seixed prop-
erty pending final decision on the peti-
tion, together with any offer of pay-
ment to protect the Government's in-
terest that petitioner makes in return
for such release, and the facts and cir-
cumstances relied upon by petitioner
in the request; and

(8) The signature of petitioner, his
or her attorney, or other authorised
agent. A false statement in a petition
will subject petitioner to prosecution
under 18 US.C. 1001.

§4621.63 Investigation.

The Administrator shall promptly
cause an investigation to be made of
the facts and circumstances shown by
the petition and the sefzure, and may
in this respect appoint an examiner to
find the facts, by informal hearing on
sworn testimony or otherwise, and to
prepare a8 report with recommends-
tions,

#621.64 Decision on petition.

(a) After the Investigation author-
ited by §621.63, the Administrator
shall decide the matier and notify pe-
titioner. The Administrator may remit

§0 CFR 621

cision to remit or mitigate a forfeiture
upon the submission by petitioner of
an agreement, in a form satisfactory
to the Adminisirstor, to hold the
United States and its officers or agents

promptly exported from the United
States.

§621.85 Compliapce with decizion.

A decision by the Administrator to
remit or mitigate the forfeiture upon
stated conditions, as upon payment of
& specified amount, shall be effective

(b} If the Administrator grants the
request, he or she will cause the
amount paid by petitioner to be depos-
fted in a suspense account maintained
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and subject to forfeiture under the
Act, and payment of the amount by
petitioner constitutes a walver of any
claim of defective seizure, custody and

-

For NOAA policy with respect to seizure

and forfeiture of fish taken or retained

in violation of the Magnuson Fishery
Conservation and Management Act, see
materials beginning at page 1-6725.

NEXT PAGE IS 1-2501



SEIZURE OF ILLEGALLY CAUGHT FISH
1980 AND 1982 STATEMENTS OF POLICY

FEDERAL REGISTER
Yol. 45, No. 33
15 February 1980
Pages 10349-10350

DEPARTMENT OF COMMERCE

Nationat Ocsanic and Atmospheric
Administration

80 CFR Part 621

Administrative Sales of Selzed Flah;
interpretive Rule

AQENCY: National Oceanic and
Atmospheric Administration/
Department of Commerce.

ACTION: Interpretive rule: statement of
policy.

SUMMARY: The National Oceanic and
Atmospheric Administration (NOAA)
publishes an interpretive rule which [1)
describes NOAA's authority to seize
fish taken or retained in violation of the
Fishery Conservation and Management
Act of 1976 (the Act), (2) announces
NOAA policy with respect to such
seizures, and (3} establishes NOAA
procedures regarding the sale or other
disposition of fish seized under the Act.

DATE: The policies and practices
described by this Notice are effective
February 15, 1960.
POR FURTHER INFORMATION CONTACT:
Stephen [. Powell, NOAA Office of
Genersl Counsel (GCEL), Room 280-L,
Page 1 Building. 2001 Wisconain Avenus,
NW, Washington, D.C. 20235.
Telephone: (202) 254-8350.
SUPPLEMENTARY INFORMATION:

1. Seizure of illegal caich. Section
311(b) of the Act, 16 U.S.C. 1861,
provides in part as follows:

(b} Powera of Authorized Officers.—Any
officer who is authorized * * " to enforce the
provisions of this Act may—

(1] with or without a wurrant or other
PrOCLSs—

[C) eeize any fishing vessel {together with
its fishing gear, furniture, uppurtenances,
stores. und cargo) used or employed in, or
with respoct 1o which it reasonnbly appoars
that such vessel was used in. the violation of
uny provision of this Act:

{D) seize uny fish (wherever found), teken
o; relained in violution of any provision of
this Act;* * *

These provisions serve as the
stalutory basis for scizures of allegedly
excess or otherwise illegal catches by

enforcement agents of the National
Marine Fisherles Service in carrying out
their duties under the Act. They reflect
the fact that, under section 367{1)(G) of
the Act, 18 U.8.C. 1857{1)(G). possession,
purchase, or sale of fish taken or
retained in violation of the Act is
prohibited.

Proper enforcement of the Act. and
protection of the fishery resources,
require prompt and effective action to
neutralize the effect of resource-related
violations of the Act. Those who viclate
the Act by exceeding applicable catch
limitations, by fishing in & closed area or
by engaging in fishing after tha closure
of a fishery should not be permitted to
retain the fish so taken, or their vaiue,
pending adjudication of their status. It is
therefore in the public interest, as well
as good enforcement policy, to sst aside
fish reasonably belisved to have been
taken or retained in violation of the Act,
and to fix their monetary value until a
court of competent jurisdiction hay,
finally ordered appropriate disposition,

2. NOAA Policy With Respect to
Selzures, 1t is the policy of NOAA to
seize and seek forfeiture of all fish
which it beliavas 1o have besn taken or
retained In violation of the Act,
whenever such seizure fs
administratively feasible. Where excess
tatch is involved, an amount of fish
commensurate with the excess will be
seized. Where the amount of excess is
substantial, or where other types of
violations are involved, the entire catch
may be seized. Disposition of seized fish
will be made in sccordance with
procedures described below.

It is emphasized that seizure of illegal
catch does not foreclose the posaibility
of subsequent civil penalty
To the contrary, civil penaities will
continue as a cipal response to
violations of the Act. Seizure is regarded
as an initial step in the procesp of
remadying & violation, and sets the stage
for subsequent civil or criminal
proceedings, as appropriate.

3. Sale of Seized Fizh. Section 310 of
the Act, “Civil Forfaitures”, 18 US.C.

§ 1860, suthorizes the agency 1o conduct
administrative sales of perishable and
other seized fish. In addition, Section
310 provides NOAA with authority
commensurate with that traditionally
available to officers of the United States
Customs Service for disposition of
perishable and other seizad goods. -
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Section 310(d) of the Act provides. in
part, that:

(2) Any fish seized pursuant to this Act
may be sold. subject to the approvat and
direction of the appropriate court, for not less
than the fuir market vaiue thersof. The
proceeds of any such sale shuil be depasited
with such court pending tha disposition of the
matter involved,

The perishable nature of seized fish
requires that its value be preserved by
expeditious ssle and subsequent
impounding of the proceeds pending
final resolution of the matter at hand.
Sale of fish selzed under the Act
therefore serves the Congressional
intent, and protects the interests of all
parties to the transaction. The inlerest of
the public is likewise served by avoiding
the spoilage and wanste that would
otherwise occur, and by insuring that
the relative positions of NOAA and
alleged violalors are maintained
pending resolution of the matter.

Therefore, pursuant to section 310 of
the Act, officers authorized to enforce
the Act may sell, for not less than fair
market value and under such terms and
conditions g3 they may deem
reasonable, such fish as may be seized
by them in the course of their duties,
The proceeds of such sales. less costs,
shall be promptly submitted to an
appropriate court of competent
jurisdiction, with a complaint /n rem for
forfeiture of the fish. - _

This is an interpretive rule
establishing NOAA policy and
procedures. As such it is exempt from
the roquirements of public hearing and
notice in 8 U.5.C. 553. :

-] at Wi D.C,, this 6th day of
Febrvary. 1980 S
Winfred H. Maibolun,
Executive Director, National Marine
Fisheries Service.

50 CFR Part 621 is therefore amended
as follows:

Add new paragraph {d) to § 621210
read as follows:

§621.2 Enforoement policy.
- . * » L]

(d){1) In view of the perishable nature
of fish, any person authorized to enforce
the regulations contained in this Chapter
may cause to be s0ld, and eny person
may purchase, for not less than its fair
market value, such quantities of
perishable fish as may be seized
pursuant fo the Act.

(2) The proceeds of any such sale,
after deducting tLhe reasonable costs of
the sale, i any, shall be submitted to an
appropriate court of competent
jurisdiction and an /n reny complaint for

MFCMA
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forfeiture shal] be filed with respect to
such praceeds.

(3) Seizure and sale of fish shail be
without prejudice to any other remedy
or sanction authorized by law and this
Chapter. '

{18 U.S.C. § 1801, of s#q.]

FEDERAL REGISTER
Vol. 47, No. 32
17 February 1982
Pages 6881-6882

Selzure of Megaily Caught Fish
ACTION: Statement of policy.

Magnuson Fishery
Conservation and Management Act (the
Act). The revised innui:u(
ey i

pravious tions

or :lﬁ'c
violations, “
DATE: Effective February 17, 1962,
FOR PURTHER INFORMATION CONTACT:
Stephen J. Powell, Assistant General
mwmmuwm

Room 275, 200

Wisconsin Avenue, NW, Wa ,
D.C. 20235, Telephone: (202) 254-8380.
SUPPLEMENTARY INFORMATION: The
February 15, 1080, notice states that it is
NOAA policy to seizs and seek
fufeihmofnllﬁsbthcwbollmn
mllknwmdlnﬂohﬂmof
thcAct.mdlhntwhmmmutchh
involved, an amount of fish
commensurate with the excess will be
seized. That notice also allows for
seixing the entire catch where the
nheuogutywi:hiohﬁ:odw
hvolwd.ltdounot.hom.m
c:olti siate that the entire catch will
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flagrant and repeated violations.
Therefore, this notice makes clear that
in cases involving excess catch it is
NOAA policy to selze and seek
forfeiture of a vessel's entire catch
where a prior violstion is involved,
whare the amount of exceas is
substantial, or where there are multiple
violations. Seizure of the entire catch is
aleo appropriate for violations othar
excess catch violations, such as
fishing in a closed area or with illegal
mesh, or retaining undersized fish. In

egregious cases. where lesser sanctions
have not been or would not be
successful deterrents, seizure and
forfeiture of the vesssl, in addition to its
catch. may be appropriate.

Signed st Washington, D.C., this 11th day
of February 1082,
Willlam G, Goedon,
Assisiont Administrator for Fisheries.
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Title 50

PART 219—SEIZURE, FORFEITURE,
AND DISPOSAL PROCEDURES

Swbpart A—lntvoduction
Sec. ' ’

219.1 Purpose of regulations.
219.2 Scope of regulations.

Svbpart B—Helding, Bending, ond Retum of
Coneain Wikditle or Other Preparty

219.11 Notification of seizure.

219.12 Selzure bs! Customs.

219.13 Bonded re

219.14 Return of seixed wildlife or other

property.
219.15 Abandonment provisions.

Subpert C—Dispesal of Forfeited or
Abandoned Homs

219.20 Delivery to Administrator.

219.21 Definitions.

218.22 Purposes of disposal.

219.23 Disposal of evidence.

219.24 Loans to institutions.

2i0.25 Loans to individuals.

219.28 Belection of loan recipients.

215.27 Loan agreement.

219.28 Temporary reloans;, documenis to
accompany item.

219.29 Destruction of items.

215.30 Food items.

218.31 Record-keeping.

AvntoriTy: Black Bass Act, 16 US.C. 851-
856; Marine Mammasal Protection Act of
1972, 16 U.S.C. 1361-1407; Endangered Spe-
cies Act of 1973, 16 U.5.C. 1531-1543: - Lacey
Act, 18 U.B.C. 42-44, 3054, 3112; Fish and
Widlife Improvement Act of 1978, 18 UB.C.
742ic);, Atlantic Tunas Convention Act of
1975, 18 U.S.C. PT1-9T1q. Fishery Conzerva-
tion and Management Act of 1976, 18 US.C,
1801-1882; Northern Pacific Halibut Act of
19317, 16 U.8.C. T72-772J; North Pacific Fish-
eries Act of 1954, 18 U.8.C. 1021-1031; Sock-

eye Salmon or Pink Saimon PFishing Act of
1947 16 U.8.C. 7716-7176f, Sponge Act, 148
U.8.C. 781-785. Tuna Conventions Act of
1950, 16 U.8.C. 951-881; Whaling Conven-
tion Act of 1949, 16 US.C. 918-9185 Fur
Seal Act of 1968, 18 U.S.C. 1151-1187;
Marine Protection, Research, and Sanctuar-
ies Act of 19732, 16 U.5.C, 1431-1434.

Sourc: 46 FR 31848, June 17, 1981, unless
otherwise noted.

Subpart A—introduction

§219.1 Purpose of regulations.

The regulations In this part provide
rules and procedures for the seizure,
holding, bonding, abandonment, and
forfeiture of wildlife and other proper-
ty, which under certain laws enforced
by the National Marine Fisheries Serv-
ice are subject to seizure and forfeit-
ure.

§219.2 Scope of regulations.

The regulations in this part apply to
tish, wildlife, or any other ltems (re-
ferred to as “items” hereinafter)
which have been forfeited or aban-

50 CFR 219

doned to the United States under the
following laws and regulations issued
thereunder:

(a) Endangered Specles Act of 1973,
16 U.5.C. 1531-1543; :

(b) Marine Mammal Protection Act
of 1972, 18 U.B.C. 1361-140T;
85(:) Black Bass Act, 16 U.S.C. 851-
31(1:12) Lacey Act, 18 UB.C. 42-44, 3054,

{e) Fishery Conservation and Man-
agement Act of 1976, 16 U.S.C. 1801-
1882;

(fy Atlantle Tunas Convention Act of
1975, 16 U.B.C. 971-871g;

(g) Northern Pacific Halibut Act of
1937, 18 U.S8.C. 772-7172];

(h) North Pucific Pisheries Act of
1954, 16 U.B.C. 1021-1032;

1) Sockeye Salmon or Pink Balmon
%l;ung Act of 1947, 16 US.C. TI8-

of;

(j) Sponge Act, 16 U.S.C, 781-785;

(k) Tuna Conventions Act of 1950, I8
U.8.C. 551-9861,

(1} Whaling Convention Act of 1049,
16 U.8.C. 916-918!;

(m) Pur Seal Act of 1986, 18 US.C.
1151-1187,

{n) Marine Protectlon, Research,
and Sanctuaries Act of 1972, 16 U.8.C.
1431-1434,

The regulations in this pa.rt are in ad-

dition to, and not in contradiction of,

any special rules which may provide

for the sale of fish and perizhable

i:ems selzed under various of these
WE.

Subpart B—Holding, Bonding, und
Return of Certain Wildlife or Other
Property

§219.11 Notification of seizure.

Except where the owner or conalgn-
ee I5 personally notifled or selzure is
made pursuant to » search warrant,
the Administrator, or his or her desig-
nee, shall, as soon a8 practicable fol-
lowing his seizure or other receipt of
selzed wildlife or other property. mail
a notification of seizure by registered
or certified mail, return receipt re-
quested, to the owner or consignee, if
known. Such notification shall de-
scribe the seized wildlife or other
property, and shall state the time,
place, and reason for the seizure.

$219.12 Seizure by Customs.

Any authorized employee or officer
of the U.8. Customns Service who has
seized any wildlife or other property
shall deliver such seizure to the En-
forcement Division (See § 217.23), or
its designee, who shall either hold
such seized wildlife or other property
or arrange for its proper handling and
care.
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§219.13 Bonded release.

The Administrator, or his or her des-
igniee, may, In his or her sole discre-
tion, accept an appearance bond or
other security in place of wildlife or
other property seized. Said bond or se-
curity may contain such additional
conditions as may be appropriate,
Such bond or security may be in an
amount up to $10,000 per offense and
shall only be allowed where the Ad-
ministrator, or his or her designee, de-
termines eitther that the health or
safety of any wildlife so requires. or
that the release of the seized wildlife
or other property would not frustrate
the purposes of the statute.

8 219.14 Return of seized wildlife or other
property. -

If, at the conclusion of the appropri-
ate proceedings, the seized wildlife or
other property is to be returned to the
owner or consignee, the Administra-
tor, or his or her designee, shall issue a
letter or other document authorizing
its return. This letter or other docu-
ment shall be delivered personally or
sent by registered or certified mail,
return receipt requested, and shall
identify the owner or consignee, the
seized property, and, if appropriate,
the ballee of the seized wildlife or
other property. It shall also provide
that upon presentation of the letter or
other document and proper identifica-
tion, the seized wildlife or other prop-
erty Is authorized to be released, pro-
vided it is properly marked in accord-
ance with applicable State or Federal
requirements.

9219.1%5 Abandonment provisions.

When any wildlife or other property
is subject to seizure and forfeiture, a
blank assent to forfeiture form (Cus-
toms Form 4607, or a similar National
Oceanic and Atmospheric Administra.
tion form) may be given or sent, with
the notification required by § 218.11 or
by § 218,11 to the owner thereof. The
owner may voluntarily abandon the
wildlife or other property to the Gov-
ernment by executing and returning
the assent to forefeiture form. Such
abandonment will be considered by
the Administrator or his or her desig-
nee in the disposition of the case, and
may be the basis for the compromise
of any proposed assessment of a eivil
penaity under Part 218.

Subpart C—Disposal of Forfeited or
Abandoned ltems

$ 21920 Delivery to Administrator,

Upon forfeiture of any fish, wildlife,
parts or products thereof, or other
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property to the United States, or the
abandonment or waiver of any claim
to any such property, it shall be deliv-
ered to the Administrator. or his or
her designee, for storage or disposal
according to the provisions of this sub-
part.

§219.21 Definitions.

For the purpose of this Subpart C:

(a) "Abandon'" me-ns an owner's
surrender of a seized item to NOAA
by, but not limited to, expressly waiv-
ing any claim to the item, refusing or
otherwise avolding delivery of mail
concerning the seizure (as by giving a
false name or address), or failing for
more than 180 days to make or main.
tain a claim to the item. An item will
be declared finally abandoned, with-
out recourse, upon a finding of aban-
donment, as defined here.

(b) “Disposal” includes, but is not
limited to, loan, gift, sale or destruc-
tion of an item, except that no marine
mammal or endangered species item
may be sold.

{¢) “Forfeiture” includes, but iz not
limited to, surrender or relinquish-
ment of any claim to an item by writ-
ten agreement, or otherwise; or extin-
guishment of any claim to, and trans-
fer of title to an item to the Govern-
ment by court order or by order of the
NOAA Administrator (or designee)
under a statute.

(d) “Walver of any claim" includes,
but is not limited to, failing to respond
within 120 days of issuance of a Gov-
ermment Notice concerning the seiz-
ure; or voluntarily relinquishing any
fnterest in an item by written agree-
ment, or otherwise. An item will be de-
clared finally abandoned, without re-
course, upon a finding of waiver, as de-
fined here.

§219.22 Purposes of disposal.

Disposal procedures may be used to
alleviate overcrowding of evidence
storage facilities, and to avoid the ac-
cumulation of seized items where dis-
posal is not otherwise accomplished by
court order, as well as to address the
needs of governmental agencles and
other institutions and organizations
for such items for scientific, educa-
tional, and public display purposes. In
no case shall iterns be used for person-
al purposes,. either by loan recipients
or government personnel.

821923 Disposal of evidence,

Items that are evidence shsall be dis-
posed of only after authorization by
the NOAA Office of General Counsel,
Disposal approval usually will not be
given until the case involving the evi-
dence is closed, except that perishable
items may be authorized for disposal
S00ner.
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§219.24 Loans fo institutions.

Items approved for disposal may be
loaned to institutions or organizations
requesting such items for scientific,
educational, or public display pur-
poses. Items will be loaned only after
execution of a loan agreement which
provides, among other things, that the
loaned items will be used only for non-
commercial scientific, educational, or
public display purposes, and that they
will remain the property of the United
States government, which may
demand their return at any time. Par-
ties requesting the loan of an item
must demonstrate the ability to pro-
vide adequate care and security for
the item. Loans may be made to re-
sponsible agencies of forelgn govern-
ments in accordance with the Conven-
tion on International Trade in Endan-
gered Species of Wild Fauna and
Flora,

§219.25 Loans to individuals.

Items generally will not be loaned to
individuals not affiliated with an insti-
tution or organization unless it is clear
that the items wil! be used in a non-
commercial manner, and for scientific,
educational, or public display purposes
which zre in the public interest.

§219.26 Selection of loan recipients.

Recipients of items will be chosen so
a8 to assure a wide distribution of the
items throughout the scientific, educa-
tional, public display and museum
communities. Other branches of
NMFS. NOAA, the Department of
Commerce, and other governmental
agencies will have the right of first re-
fusal of any item offered for disposal.
The Administrator, or his or her desig.
nee, may solicit applications, by publi-
cation of a notice in the FEDERAL REG-
151ER, from qualified persons, institu-
tions, and organizations who are inter-
ested in obtalning the property being
offered. Such notice will contain a
statement as to the availability of spe-
cific items for which transferees are
being sought, and instructions on how
and where to make application. Appli-
cations will be granted in the follow-
ing order: other offices of NMFS,
NOAA, and the Department of Com-
merce; UU.S. Fizsh and Wildlife Service;
other Pederal agencies; other govern-
mental agencies; scientific, education-
al, or other public or private institu-
tions; and private individuals,

$218.27 Loan agreement.

Items will be transferred pursuant to
A loan agreement executed by the Ad-
ministrator, or his or her designee,
and the borrower. Any attempt on the
part of the borrower to retransfer an
item, even to another institution for
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related purposes, will violate and in-
validate the loan agreement, and enti-
tle the United States to immediate re-
possession of the item, unless the prior
approval of the Administrator, or his
or her designee, has been obtajned
pursuant to §219.28. Violation of the
loan agreement may also subject the
violator to the penalties provided by
the laws governing possession and
transfer of the item.

§219.28 Temporary reloans; documents to
&ccompany items.

Temporary reloans by the borrower
to another gqualified borrower (as for
temporary exhibition) may be made if
the Administrator, or his or her disig-
nee. is advised in advance by the bor-
rowers. Temporary loans for more
than thirty days must be approved in
advance in writing by the Administra-
tor or his or her designee. A copy of
the original loan agreement, and a
copy of the written approval for
reloan, if any, must accompany the
item whenever it is temporarily re-
loaned or is shipped or transported
across state or international bound-
aries.

§219.23 Destruction of items.

This paragraph and other provisions
relating to the destruction of property
apply to items—

d(a) Which have not been handieraft-
ed, or

(b) Which have been handicrafted
and are of less than one hundred dol-
lars ($100) value, and

(¢) For which no acceptable applica-
tions have been received, or for which
publication in the FEpERAL REGISTER of
the availability of similar items in the
past has resulted in the receipt of no
applications,

Such items may be destroyed if they
have been in government ownership
for more than one year. Perishable
items which are not fit for human con-
sumption may be destroyed sooner, if
the authorization required by §219.23
has been obtained, Destruction of
items shall be witnessed by two per-
sons, one of whom may be the dispos-
ing officer.

§219.30 Food items.

Food items shall, if possible, be dis-
posed of by gift to nonprofit groups
broviding public welfare food services.

§219.31 Record-keeping.

A "fish and wildlife disposal” form
shall be completed each time an item
is disposed of pursuant to the policy
and procedure established herein, and
shall be retained in the case file for
the item. These forms shall be availa-
ble to the public.
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SUBPART B--CIVIL PENALTIES
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Authority: Magnuson Fishery Conservation and Management Act, 16
U.S5.C. 1801-1882; Endangered Species Act of 1973, 16 U.§.C. 1531-1543;
Marine Mammal Protection Act of 1972, 16 U.S.C. 1361-1407; Lacey Act, 16
U.S.C. 3371-3378; Deep -Seabed Hard Mineral Resources Act, 30 U.S.C. 1401,
et seq.; Ocean Thermal Energy Conversion Act of 1980, 42 U.5.C. 9101, et
seq.; Marine Protection, Research, and Sanctuaries Act of 1972, 16 U.S.C.
1431-1434; Atlantic Tunas Convention Act of 1975, 16 U.S.C. 971-971g;
Northern Pacific Halibut Act, 16 U.8.C. 773-773j; Tuna Conventions Act of
1950, 16 U.S.C. 951-961; North Pacific Fisheries Act of 1954, 16 U.S.C.
1021, et seq.

Source: 46 FR 61644, December 18, 1981.
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904.220 Pleadings, motions, and service.
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904.223 Expedition of proceedings.
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904.252 Witnesses.

904.253 Interlocutory appeals.
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904.272 Administrative review of decision.
904.273-904.299 [Reserved}

Authority: Atlantic Tunas Convention Act of 1975, 16 U.S.C. 971, 89
Stat. 385; Deep Seabed Hard Mineral Resources Act, 30 U.S5.C. 1401, 94
Stat. 553; Endangered Species Act of 1973, 16 U.S.C. 1531, 87 Stat. 884;
Lacey Act, 16 U.5.C. 3371-3378; Magnuson Fishery Conservation and
Management Act, 16 U.S.C. 1801, 90 Stat. 331; Marine Mammal Protection
Act of 1972, 16 U.S.C. 1361, 86 Stat. 1027; Marine Protection, Research,
and Sanctuaries Act of 1972, Title III, 16 U.S.C. 1431, B6 Stat. 1061;
Northern Pacific Halibut Act, 16 U.S.C. 772, 773-773j; Ocean Thermal
Energy Conversion Act of 1980, 42 U.S.C. 9101, 94 Stat. 974; Tuna
Conventions Act of 1950, 16 U.S.C. 951, 64 Stat. 777; North Pacific
Fisheries Act of 1954, 16 U.5.C. 1021 et seq.

SUBPART D--[RESERVED]
SUBPART E--[RESERVED]

SUBPART F--[RESERVED]

*SUBPART G--FINANCIAL COMPENSATION OF PARTICIPANTS IN ADINISTRATIVE PRO-
CEEDINGS

904.600 Purpose.

904.601 Definition.

904.602 Criteria for Financial Compensation.

904.603 Submission of Application by Participants.

904.604  Amount of Financial Compensation and Procedures for Payment.

i

e
*
i

SUBPART B -~ CIVIL PENALTIES

§904.100 GENERAL.

(a) Purpose and Scope.

(1) The following statutes administered by NOAA authorize the
Administrator to assess a civil penalty for each violation against any
person found to have committed an act prohibited by the statute or an
implementing regulation (each day of a continuing violation is a separate
offense):

* Suspended, 47 Federal Register 9820, March 8, 1982.

(4)
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(i) Magouson Fishery Conservation snd Management Act, 16
U.S.C. 1801-1882;

(ii) Endangered Species Act of 1973, 16 U.S.C. 1531-1543;

(iii) Marine Mammal Protection Act of 1972, 16 U.S.C.
1361-1407;

(iv) Lacey Act 16 U.S.C. 3371-3378;

{v) Deep Seabed Hard Mineral Resources Act 30 U.S5.C.
1401, et seq.;

(vi) Ocean Thermal Energy Conversion Act of 1980, 42
U.S5.C. 9101, et seq.;

“(vii) Maripne Protection, Research and Sanctuaries Act of
1972, 16 U.S.C. 1431-1434;

(viii) Atlantic Tunas Convention Act of 1975, 16 U.S.C.
971-971g;

(ix) Northern Pacific Halibut Act, 16 U.S.C. 773-773j;
(x; Tuna Conventions Act of 1950, 16 U.S.C. 951-961;
(xi) North Pacific Fisheries Act, 16 U.S.C. 1021 et seq.

(2) This subpart provides uniform rules and procedures for
assessing civil penalties under the statutes listed in paragraph (a}(1)
of this section.

(b) Filing and Service of Documents.

(1) Whenever this Subpart requires service of a document or
other paper, such service may effectively be made on the agent for ser-
vice of process or on the attorney for the person to be served. Refusal
by the person to be served, or his or her agency or attorney, of service
of a document or other paper will be comsidered effective service of the
document or other paper as of the date of such refusal.

(2) Whenever this Subpart or an order issued hereunder re-
quires a document or other paper to be filed within a certain period of
time, such document will be considered filed as of the date of the post-
mark (or as otherwise shown for government-franked mail), if mailed, or
(if not mailed) as of the date actually delivered to the office where
filing is required. Time periods begin to run on the day following the
date of the document, paper, or event which begins the time period and,
unless otherwise provided by law or these regulations, includes the last
day of the period, unless such day is a Saturday, Sunday, or Federal
holiday, in which event it includes the next following day which is not a
Saturday, Sunday, or Federal holiday. This method of computing time
periods also applies to any act, such as paying a civil penalty, required
by this Subpart to take place within a specified period of time.

(4)
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(3) If an oral or written application is made to the Admini-
strator within 10 days after the expiration of a time period established
in this Subpart for the required filing of documents or other papers, the
Administrator may permit a late filing if the Administrator finds reason-
able grounds for an inability or failure to file within the time period.
All extensions will be in writing. Except as specifically provided in
this Part, or by order of an Administrative Law Judge under this Part, no
requests for an extension of time may be granted.

(c) Definitions. Unless the context otherwise requires, terms in
this Subpart have the meanings prescribed in the applicable statute or in
Subpart A. In addition, the following definitions apply:

(1) Administrator--means the Administrator of NOAA or a desig-

nee.

(2) Affected Permit--means a permit or license issued by
NOAA under an applicable statute that may be subject to sanctions
as a result of civil penalty proceedings under this Part.

(3) Affected vessel--means any vessel that is liable in rem
for any civil penalty proceedings under this Part, or whose permit may be

subject to sanction as a result of civil penalty proceedings under this
Part.

(4) Applicable Statute--means a statute listed in §904.100(a),
and its implementing regulations, under which a civil penalty is as-
sessed, or proposed to be assessed.

(5) Final Administrative Decision--mesns an order of the
Administrator assessing a civil penalty which is not subject to further
agency review under this Part, and which is subject to collection pro-
ceedings or judicial review in an appropriate federal district court as
authorized by law.

(6) Permit--means any license, permit, certificate or other
approval issued by NOAA under an applicable statute.

(d) Exceptions. Whenever a particular statute under which a
penalty is assessed requires procedures different from the procedures in
this Subpart, the alternative procedures for that statute are set forth
in the last paragraph of the section of this subpart which is affected.

§904.101 A NOTICE OF VIOLATION AND ASSESSMENT (NOVA).

(a) A notice of violation and assessment (NOVA) will be issued by
the Administratoxr and served personally or by registered or certified
wail, return receipt requested, upon the person alleged to be subject to
8 civil penalty (the respondent). A copy of the NOVA will similarly be
served upon the holder of an affected permit, or the owner of an affected
vessel, if the holder or owner is not the respondent. Although no
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specific form is prescribed, the NOVA will contain: (1) A concise state-
ment of the facts believed to show a violation; (2} a specific refereace
to the provisions of the Act, regulation, license, permit agreement, or
order allegedly violated; (3) the findings and conclusions upon which
the Administrator bases the proposed assessment; and (4) the amount of
the civil penalty proposed to be assessed.

(b) In respect to the amount of civil ponalty, the Administrator
will take into account information available to the agency concerning any
factor to be considered under the applicable statute, and any other
patter that justice or the purposes of the statute require. :

(c) The NOVA may also contain an inmitial proposal for compromise
or settlement of the case. The Administrator may also attach documents
which illuminate the facts believed to show a violation. The NOVA will
advise of the respondent's rights at that poiat in the proceeding, and
will be accompanied by a copy of the regulationms in this Part governing
c¢ivil procedures.

§904.102 PROCEDURES UPON RECEIPT OF NOVA.

(a) The respondent has 30 days from receipt of the NOVA in which to
respond. During this time the respondent may:

(1) Accept the proposed penalty or compromise penalty, if any,
by taking the actions specified in the NOVA;

(2) Seek to have the NOVA amended or modified under paragraph
(b) of this section;

(3) Request a hearing under paragraph (e) of this section;

(4) Request an extension of time to respond to the NOVA under
paragraph (c) of this sectiom; or

(5) Take no action, in which case the NOVA becomes fimal in
accordance with §904.104. Options (2), (3}, (4), and (5) may also be
exercised by the holder of an affected permit or the owner of an affected
vessel.

(b) The respondent, the permit holder, or the vessel owner may seek
amendment or modification of the NOVA to conform to the facts or law as
that person sees them by notifying the Administrator at the telephone
pumber or address specified in the NOVA. If amendment or modification is
sought, the Administrator will either amend the NOVA or decline to amend
it, and so notify the respondent, permit holder or vessel owner, as
appropriate.

(¢) The respondent, permit holder, or vessel owner may, within the
30-day period specified in paragraph (a) of this section, request an
extension of time to respond. The Administrator may grant an extension
of up to 30 days unless the Administrator determines that the requestor
could, exercising reasomable diligence, respond within the 30-day period.

ef?:
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If the Administrator does not respond to the request within 48 hours of
its receipt by the Administrator, the request is granted automatically
for the extension requested, up to a maximum of 30 days. A telephonmic
response to the request within the 48 hour period is considered effective
response, and will be followed by written confirmation.

(d) The Administrator may, for good cause, grant an additional
extension beyond the thirty day period specified in paragraph (c) of this
section.

(e) If the respondent, the permit holder, or the vessel owner
wishes a hearing, the request shall be dated and in writing, and shall be
served either in person or by certified or registered mail, return re-
ceipt requested, at the address specified in the NOVA. The request shall
either attach a copy of the relevant NOVA or refer to the relevant NOAA
case number.

(f) Any denial, in whole or in part, of any request under this
section which is based upon untimeliness will be in writing.

(g) The Administrator may, in the Administrator's discretion, treat

any communication from a respondent, a permit holder, or vessel owner as
a request for a hearing under paragraph (e) of this section.

§904.103 HEARING AND ADMINISTRATIVE REVIEW.

(a) Any hearing request under §904.102(e) 1is governed by the
hearing and review procedures in Subpart C.

(b) In any hearing held in response to a request under §904.102(e),
the Administrative Law Judge will render an initial decision. Any party
to the hearing may seek the Administrater's review of the Judge's imitial
decision, subject to the provisions of Subpart C.

§904.104 FINAL ADMINISTRATIVE DECISION.

(a) If no request for hearing is filed as provided in §904.102{e),
the NOVA becomes effective as the final administrative decision and order
of the Administrator on the 30th day after service of the NOVA, or on the
last day of any delay period granted.

(b) If a request for hearing is filed in accordance with §904.102(e),

the date of the final administrative decision is as provided in Subpart
C.

- §904.105 PAYMENT OF FINAL ASSESSMENT.

(a) Respondent shall make full payment of the civil penalty as-
sessed within 30 days of the date upon which the asszssment becomes
effective as the final administrative decision and order of the Admini-
strator under §9%904.104 or Subpart C, or, if the respondent initjates
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judicial review of the assessment in accordance with the applicable
statute during the 30 day period, within 10 days after the appropriate
court enters final judgment in favor of the Administrator, unless the
court's order provides otherwise. Payment shall be made by mailing or
delivering to the Administrator at the address specified in the NOVA a
check or money order made payable in United States currency in the amount
of the assessment to the "Treasurer of the United States.”

{(b) Upon any failure to pay the civil penalty assessed, the Ad-
ministrator may request the Attorney General of the United States to
recover the amount assessed in any appropriate district court of the
United States, or may act under §904.106.

§904.106 COMPROMISE OF CIVIL PENALTY.

(a) The Administrator, in the Administrator's sole discretion, may
compromise, modify, remit, or mitigate, with or without conditions, any
civil penalt imposed, or which is subject to imposition, except as stated
in paragraph (e) of this section.

(b) The compromise authority of the Administrator under this sec-
tion is in addition to any similar authority provided in any applicable
statute or regulation, and may be exercised either upon the initiative of

the Administrator or in respomse to a request of the alleged violator or

other interested person.

(c) If the Administrator acts under this section pricr to issuing a
NOVA or after a final assessment is payable under §904.105, the Admini-
strator will prepare a document indicating the action takem and citing
this paragraph and the applicable statutory provision as authority. Once
the case has been assigned for hearing under Subpart C, the Administrator
will, except in unusual circumstances, defer any compromise action under
this section until the Administrative Law Judge has rendered an initial
decision in the matter. Neither the existence of the compromise autho-
rity of the Administrator under this section nor the Administrator's
exercise thereof at any time changes the date upon which an assessment is
final or payable.

(d) If compromise action is requested or otherwise becomes appro-
priate for the Administrator's consideration during the pendency of a
petition for relief from forfeiture filed under Subpart F, the Admini-
strator may consolidate in a manner consistent with the provisions of any
statute or regulation applicable to the forfeiture, consideration of the
two matters.

(e) Exception: The Administrator will not compromise, modify, or
remit a civil penalty imposed, or subject to imposition, under the Deep
Seabed Hard Mineral Resources Act while an action to review or recover
the penalty is pending a a court of the United States.
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§904.107 APPLICATION OF THIS SUBPART TO PERMIT HOLDERS AND VESSEL OWNERS.

(a) This Subpart applies to holders of the affected permits as
defined in §904.100(c)(2).

(b) This Subpart also applies to owners of affected vessels as
defined in §904.100({c)(3).

SUBPART C--HEARING AND APPEAL PROCEDURES

General

§904.200 SCOPE AND APPLICABILITY.

(a) These Rules establish uniform procedures for the conduct of
hearings and the issuance of initial, recommended, and final decisions of
the National Oceanic and Atmospheric Administration (NOAA) in cases
involving alleged violations of the laws listed above and regulations
implementing these Acts, including civil penalty assessents and permit
sanctions. By separate regulation, these rules may be applied to pro-
ceedings which do not involve alleged violations of law. These rules
shall govern proceedings for which no other rules of practice have been
promulgated. By delegation from the Secretary of Commerce or the statute
itself, the Administrator of NOAA has authority to carry out the pro-
visions of the Acts and is authorized further to delegate these authori-
ties. These rules are an exercise of that authority.

(b) Subject to the administrative direction of the Chief Admini-
strative Law Judge, each Administrative Law Judge (Judge) assigned by the
Chief Administrative Law Judge is delegated authority to make the ini-
tial, recommended, or final decision of the agency (whichever is made
appropriate by regulation outside this subpart) in proceedings subject to
the provisions of this subpart and to take actions to promote the effi-
cient and fair conduct of hearings as set out in these Rules, except that
no Administrative Law Judge has authority to rule on challenges to the
validity of regulations promulgated by the agency.

(c) The Rules in this subpart will not serve as an independent
basis for claiming the right to a hearing, but instead prescribe pro-
cedures for the conduct of hearings, the right to which is provided by
other authority, including other subparts in this Part.

$904.201 DEFINITIONS.
"Adoinistrator--means the Administrator of NOAA or a designee,
"Affected licensee"--means the holder of a license or permit issued

by the agency vwhich may be subject to sanctions by the agency as a result
of proceedings under this subpart.
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"Affected vessel'--means a vessel whose agency-issued permit may be
subject to sanctions by the agency az a result of proceedings under this
subpart, or would be liable in rem for a civil penalty assessed under
this subpart.

"Initial decision"--means a decision of the Administrative Law Judge
which, under applicable statute and regulation, is subject to review by
the Administrator, but which becomes the final agency decision in the
absence of such review.

"Final decision"--when used in reference to an Administrative Law
Judge decision, means a decision of the Administrative Law Judge which,
under applicable statute and regulation, is the final agency decision and
is not subject to review by the Administrator.

"Recommended decision"--means a decision of the Administrative Law
Judge which, under applicable statute and regulaton, is a recommendation
considered by the Adwministrator in reaching a final agency decision, but
which does not itself become the final agency decision.

"Agency'--means NOAA.

"Decision"--means an initial, recommended, or final decision of the
Administrative Law Judge.

§904.202 USE OF GENDER AND NUMBER.

Words importing the singular number may extend and be applied to
several persons or things; words importing the plural may incude the
singular; and words importing the masculine gender include the feminine
gender and the feminine the masculine.

§904 203 DOCKET NUMBER.

Each request for hearing promptly upon its receipt for filing in the
Office of Administrative Law Judges will be assigned a docket nunber and
thereafter the proceeding shall be referred to by such number.

§904.204 NOTICE OF ASSIGNMENT.

Writter notice of the assignment of hearing to the Judge will
promptly be given to the parties and thereafter all pleadings, papers,
and other documents in the proceeding shall be filed directly with the
Judge with copies served on the opposing party.

§904.205 APPEARANCES.

A party may appear in person or by or with counsel or other quali-
fied representative.
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§904.206 DUTIES AND POWERS OF JUDGE.

(a) The Judge shall have all powers and responsibilities necessary
to preside over the parties and the proceeding, to hold prehearing con-
ferences, to conduct the hearing, and to make the decision in accordance
with these regulations and 5 U.5.C. 554 through 557, including, but not
limited to, the authority and duty to:

- (1} Rule on a request to participate as a party in the pro-
ceeding by allowing, denying, or limiting such participation; provided,
however, that the respondent, agency counsel, and if they enter an
appearance, the owner of an affected vessel and the holder of an affected
license, shall be parties, and provided further that the Judge shall
prior to ruling ascertain the views of other parties and base the ruling
on whether the request is from a person who could be directly and ad-
versely affected by the decision and who may contribute materially to the
disposition of the proceedings;

(2) Schedule the time and place and manner of conducting the
pre-hearing conference or hearing, continue the hearing from day to day,
adjourn the hearing to a later date or a different place, and reopen the
hearing at any time before issuance of the decision, all in the Judge's
discretion, having due regard for the convenience and necessity of the
parties and witnesses;

(3) Schedule and regulate the course of the hearing and the
conduct of the participants and the media, including the power to close
the hearings in the interests of justice; seal the record from public
scrutiny to protect privileged information, trade secrets, and con-
fidential commercial or financial information; and strike testimony of a
witness refusing to answer a question ruled to be proper; R

(4) Administer oaths and affirmations to witnessééé

(5) Rule on discovery requests, establish discovery schedules
and, whenever the ends of justice would thereby be served, take or cause
depositions or interrogatories to be taken and issue protective orders
under §904.240;

(6) Rule on motions, procedural requests, and similar matters:

(7) Receive, exclude, limit, and otherwise rule on offers of
proof and evidence;

(8) Examine and cross-examine witnesses and introduce into the
record on the Judge's own initiative documentary or other evidence;

(9) Rulé on requests for appearance of witnesses or production
of documents and take appropriate action upon a failure of a party to
effect the appearance or production of a witness or document ruled rele-
vant and necessary to the proceeding; as authorized by law, issue sub-
poenas for the appearance of witnesses or production of documents;
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(10) Require a party or witness at any time during the pro-
ceeding to state his or her peosition concerning any issue or his or
theory in support of such position;

(11) Take official notice of any matter not appearing in
evidence which is among traditional matters of judicial notice; or of
technical or scientific facts within the gemeral or specialized knowledge
of the Department of Commerce as an expert body; or of a non-privileged
document required by law or regulation to be filed wit or published by a
duly constituted government body; or of any reasonably available public
document; provided, that the parties will be advised of the matter
noticed and given reasonable opportunity to show the contrary;

(12) Prepare and submit a decision or other appropriate dis-
position document and certify the record;

(13) Award attorney fees and expenses as provided in Subpart D;
and

(14) Grant preliminary or interim relief.

§904.207 DISQUALIFICATION OF JUDGE.

(a) The Judge may withdraw voluntarily from a particular case when
the Judge deems himself/herself disqualified.

(b) A party may in good faith request the Judge to withdraw oa the
grounds of personal bias or other disqualification. The party seeking
the disqualification shall file with the Judge a timely affidavit or
statement setting forth in detail the fact alleged to comstitute the
grounds for disqualification, and the Judge shall rule on the matter. If
the Judge believes himself/herself not disqualified, and so rules, the
Judge shall also cause all matters relating to such claims of disquali-
fication affirmatively to appear in the record.

§§5904.208-904.219 [Reserved]

Prehearigg

§904.220 PLEADINGS, MOTIONS, AND SERVICE.

(a) An original and one copy of all pleadings and documents shall
be filed with the Office of Adminmistrative Law Judges and a copy shall be
served upon each party of record. All pleadings or documents when sub-
mitted for filing shall show that service has been made upon all parties.
Such service shall be wade by delivering one copy to each party in person
or by wailing to the last known address by first-class mail properly
addressed with postage prepaid.
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(b) All papers to be filed under the Rules in the Subpart may be
reproduced by printing or any other process, provided the copies are
clear and legible, shall be dated, the original signed in ink, and shall
show the docket description and title of the proceeding, and the title,
if any, and address of the signatory. If typewritten, the impression
shall be on only one side of the paper and shall be double spaced, pica

type, if possible, except that quotations shall be single spaced and
indented.

(c) Any documents filed shall be signed: (1) By the person or
persons filing the same, (2) by an officer thereof if a corporation,
(3) by an officer or employee if a government instrumentality, or (4) by
an attormey or other person having authority to sign.

(d) The date of service of pleadings or documents shall, unless
otherwise specified, be the day when the material is deposited in the
United States mail, shown by the postmark thereon (or as otherwise shown
for government-franked mailings) or is delivered in person, as the case
may be.

(e) Motions shall normally be made in writing and shall state
clearly and concisely the purpose of and the relief sought by the motion,
the statutory or principal ‘authority relied upon, and the facts claimed
to constitute the grounds requiring the relief requested.

(f) Unless otherwise provided, the answer to any written motion,
pleading, or petition shall be served within 15 days after date of
service thereof. If a motion states that opposing counsel has no ob-
jection, it may be acted upon as soon as practicable, without awaiting
the expiration of the 15-day period. Answers shall be in writing, unless
made in response to an oral motion made at a3 hearing, shall be so drawn
as fully and completely to advise the parties and the Judge concerning
the nature of the opposition, shall admit or deny specifically and in
detail each material allegation of the pleading answered, and shall state
clearly and concisely the facts and matters of law relied upon. Any new
matter raised in an answer shall be deemed controverted.

(g) A response to an answer will be called a reply. A short reply
restricted to new matters may be served within 10 days of service of an
answer. The Judge, in his/her discretion, may dispense with the reply.
No further responses are permitted.

§904.221 AMENDMENT OF PLEADINGS OR RECORD.

The Judge, upon his/her own initiative or upon application by a
party, may order a party to make a more definite statement of any
pleading. In his/her discretion, the Judge may permit either party to
amend its pleadings upon conditions fair to both parties. Harmless
errors may be corrected by deletion or substitution of words or figures
and broad discretion shall be exercised by the Judge in permitting such
corrections.
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§904.222 TIME COMPUTATION AND EXTENSIONS.

(a) If appropriate and justified, the Judge may grant an extension
of time. Requests for extensions of time shall, except in extraordinary
circumstances, be made in writing.

(b} Saturdays, Sundays, and Federal holidays will be included in
computing the time allowed for service of any document or paper, except
that when such time expires om a Saturday, Sunday, or Federal holiday,
such period shall be extended to include the next business day.

{c) Time per1ods w111 beg1n on the day following the date of the
document, paper, or event which starts the time period.

§904.223 EXPEDITION OF PROCEEDINGS

(a) In the 1nterests of Just1ce and adm1nxstrat1ve efficiency, “the
Judge on his/her own initiative may expedite the proceeding.

(b) Additionally, a motion of a party to expedite the proceeding
may, in the discretion of the Judge, be made orally or im writing with
concurrent actual notice to all parties. If a motion for an expedited
hearing is granted, the hearing on the merits shall not be scheduled
within less than three days notice, unless all parties consent to an
earlier hearing.

§904.224 SUMMARY DECISION.

(a) At any time after commencement of a proceeding and before the
scheduling of a hearing on the merits, or such later time as permitted by
the Judge, a party or the Judge on his/her own motion may move for a
summary decision disposing of all or part of the issues.

(b) A summary decision may be rendered if the entire record shows
as to the issue or issues under consideration:

(1) That there is no genuine issue as to any material fact;
and o .

(2) that the moving party is entitled to summary decision as a
matter of law.

§904.225 FAILURE TO APPEAR.

(a) If a party fails to appear after service of notice proper under
these rules, the hearing may proceed. A notation of failure to appear
will be made in the record, and the hearing may be conducted with the
parties then present, or the matter may be terminated if the Judge de-
termines that proceeding with the hearing will not aid the decisional
process.
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“(b) The Judge shall also cause to be placed in the record all the
facts concerning the issuance and service of the notice of time and place
of hearing.

(¢) Failure of a party to appear after proper notice will be deemed

a waiver of any right to a hearing and consent to the making of a de-
cision on the record.

§904.226 DISMISSAL FOR FAILURE TO PROSECUTE OR DEFEND.

Whenever the record discloses the failure of either party to file
documents, respond to orders or notices from the Judge, or otherwise
indicates an intention on the part of either party not to participate
further in the proceeding, the Judge may issue an order to show cause why
the case should not be dismissed or disposed of adversely to that party's
interest, or make such order as is necessary for the just and expeditious
resolution of the case, including dismissal of the matter from the docket
for failure to prosecute or defend. Such dismissal or other order shall
be subject to §904.272.

§904.227 SETTLEMENTS.

If settlement is reached before the Judge has certified the record,
the Judge in his/her discretion may require the submission of a copy of
the agreement to assure the Judge's consideration of the case is com-
pleted and to order the matter dismissed on the basis of the agreement.

§904.228 STIPULATION.

The parties may, by stipulation, agree upon any facts involved in
the proceeding and include them in the record with the consent of the
Judge. Written stipulations shall be signed and shall be served upon all
parties of record within the time period specified by the Judge.

§904.229 CONSOLIDATION.

The Judge may order two or more proceedings which involve substan-
tially the same parties or the same issues consolidated and heard to-
gether.

§904.230 PREHEARING CONFERENCES.

(a) Prior to any hearing or at other times deemed appropriate, the
Judge may, upon his/her own initiative, or upon the application of any
party, arrange a telephone conference and where appropriate, record such
telephone conference, or direct the parties to appear before him/her for
a conference to consider:

63-2017



63-2018

15 CFR 904

(1) Simplication or clarification of the issues or settlement
of the case by consent; '

(2) The possibility of obtaining stipulations, admissions,
agreeents, and rulings on admissibility of documents, understandings on
matters already of record, or similar agreements that will avoid un-
necessary proof;

(3) Agreements and rulings to facilitate the discovery pro-
cess;

(4) Limitation of the npumber of expert witnesses or other
avoidance of cumulative evidence;

(5) The procedure, course, and conduct of the hearing;
(6) The distribution to the parties and the Judge prior to the
hearing of written testimony and exhibits in order to expedite the

hearing;

(7) Such other matters as may aid in the disposition of the
proceeding.

(b) The Judge in his/her discretion may issue an order showing the
matters disposed of by Order or Agreement in such conference.
§§904.231-904.239 |[Reserved]

Discovezz

§904.240 DISCOVERY GENERALLY.

(a) Parties may obtain discovery of any relevant matter, not pri-
vileged, that is admissible in evidence or appears reasonably calculated
to lead to the discovery of admissible evidence. In connection with any
deposition or other discovery procedure which the parties canmot volun-
tarily resolve, the Judge may make any order required to compel proper
discovery, to protect a party or person from harassment, undue burden or
expense, or to preserve confidentiality where requested or in the Judge's
discretion. ' ‘

(b} Any orders concerning discovery may include limitatioas on the
scope, method, time, and place for same, and upon request, or within the
Judge's discretion, an appropriate protective order.

(¢) If a party fails to comply with a subpoena or order, including,

_but not limited to, an order  for the taking of a deposition, the pro-

duction of documents, or the answering of interrogatories or requests for
admissions, the Judge may, for the purpose of permitting resolution of
relevant issues and disposivion of the proceeding without unnecessary

.
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delay despite such failure, take such action in regard thereto as is
just, including but not limited to the following:

(1) Infer that the admission, testimony, documents, or other
evidence would have been adverse to the party;

(2) Rule that for the purposes of the proceeding, the matter
or matters concerning which the order or subpoena was issued be taken as
established adversely to the party;

(3) Rule that the party may not introduce into evidence or
otherwise rely, in support of any claim or defense, upon testimony by
such party, officer, or agent, or the documents or other evidence;

(4) Rule that the party may not be heard to object to'intro-
duction and use of secondary evidence to show what the withheld ad-
mission, testimony, documents, or other evidence would have shown;

(5) Rule that a pleading, or part of a pleading, or a motion
or other submission by the party, concerning which the order or subpoena
was issued, be stricken, or that a decision of the proceeding be rendered
against the party, or both.

§904.241 DEPOSITIONS.

(a) Any party desiring to take the deposition of a witness shall
serve written notice on the other parties and the witness setting forth
the time when, the place where, and the name and mailing address of the
person before whom the deposition is to be taken; the name and address of
each witness to appear for deposition; and the subject matter concerning
which each witness is expected to testify.

(b) Depositions may be taken orally before any officer authorized
to administer oaths by the law of the United States or of the place where
the examination is to be held or before a2 person appointed by the Judge.

(c) Notice shall be given not less than five days before the de-
position is to be taken if within the United States and not less than 20
days in advance when the deposition is to be taken elsewhere, unless the
Judge by order specifies a different time or excuses the witness from
appearing for good cause shown.

(d) Each witness testifying upon deposition shall be sworn and any
party shall have the right to cross-examine. 'The questions propounded
and the answers thereto, together with all objections made, shall be
reduced to writing, read to the witness, signed by the witness unless
waived, and certified by the officer before whom the deposition is taken.
All transcription costs asscciated with the testimony of a deposed
witness are to be borne by the party seeking the deposition. Copies of
the transcripts shall be made available to any party upon payment of the
fee provided in the agreement with the reporter. See also §904.252(d).
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(e) Subject to such objections to the questions and answers as were
noted at the time of taking the deposition (or, if reserved, as made at
the hearing) which would be valid were the witness personally present and
testifying, such deposition may be read and offered in evidence by any
party taking it as against any party who was present or represented at
the taking of the deposition or who had due notice thereof.

§904.242 INTERROGATORIES, REQUESTS FOR ADMISSIONS, AND PRODUCTION OF
DOCUMENTS .

Any party may serve written interrogatories or a request for ad-
mission of facts upon another party. A party served with written ina-
terrogatories or a request for admissions shall answer such interroga-
tories or requests within 15 days of service, unless the Judge by order
specifiegz a different time or excuses the party from answering for good
cause shown. Interrogatories shall be answered under ocath.

§904.243 SUBPOENAS.

(a) The attendance and testimony of witnesses and the production of
documentary evidence at any designated place of hearing on behalf of any
party to the proceeding may be required by subpoena as authorized by the
statute under which the proceeding is conducted. Subpoenas shall be
issued upon 2 reasonable showing by ihe applicant of the grounds and
necesgsity thereof. With respect to subpoenas for the production of
documents, the request shall also show their competency, relevancy, and
materiality. All requests for subpoenas shall be in writing, unless
waived for good cause shown. Except for good cause shown, requests for
subpoenas shall be submitted by the applicant at least 10 daya prior to
the date set for hearing. .

(h) Any person served with a subpoena may move within 10 days of
service, or at hearing, whichever is sooner, to quash or modify the
subpoena. The subpoena will be quashed or modified if it is beyond the
scope of discovery; does not describe with sufficient particularity the
evidence required to be produced; or is for any other reason insufficient
in law, or the subpoena is found to be invalid or unreasonable. Any
ruling quashing or modifying a subpoena will state the grounds for such
action. -

(c) Upon the failure of any person to comply with an order to
testify or a subpoena directed or issued, the party requesting the order
or subpoena may apply te the appropriate district court for enforcement.
of the oxder or subpoena.

(d) A subpoena for the attendance of an Agency employee or for the
production of Agency evidence shall be served upon the Agency counsel.
Agency counsel may file a motion to quash the subpoena within 10 days of
service of the subpoena and prohibit such attendance or production until
such time as the Judge rules on the motion to quash.
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§8904.244-904.249 [Reserved]

Hearings

§904.250 NOTICE OF TIME AND PLACE.

(a) The Judge shall promptly cause to be served on the parties
notice of the time and place of hearing, and the hearing will not, except
in extraordinary circumstances, be held less than 10 days after service
of the notice of hearing.

(b) Unless otherwise required by the statute involved, the hearing
will not necessarily be scheduled to take place where the respondent
resides; however, if practicable, an attempt will be made to schedule the
bearing within a reasonable proximity of where the respondent resides.

(c) The Judge may order that all or part of a proceeding be heard
on submissions or affidavits if it appears that substantially all im-
portant issues of material fact may be resolved by weans of written
materials and that efficient disposition of the proceed1ng can be made
without oral hearing.

§904.251 EVIDENCE.

(a) At the hearing, every party shall have the right to present
oral or documentary evidence in support of his/her case or defense, to
submit rebuttal evidence, and to conduct such cross-examination as may be
required for a full and true disclosure of the facts. This paragraph
shall not be interpreted to diminish the powers and duties of the Judge
under this subpart. .

(b} All evidence which is relevant, meterial, reliable, and pro-
bative, and not unduly repetitious or cumulative, shall be admissible at
the hearing, except that formal rules of evidence shall not necessarily
apply to the proceedings; and hearsay evidence shall not be inadmissible
as such.

{(c) Formal exceptions to the rulings of the Judge are unnecessary.
It is sufficient that a party, at the time of the ruling, makes known the
action which he/she desires the Judge to take or his/her objection to an
action taken, and the grounds therefor. Rulings on each objection shall
appear in the record.

§904. 252 WITNESSES.

(2) In any case involving 3 charged violation of law in wh1ch the
party charged has admitted an allegation, evidence may be taken to es-
tablish matters of aggravation or mitigation.
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(b) Any witness not a party may have personal counsel to advise
him/ her as to his/her rights but such counsel may not otherwise partici-
pate in the hearing.

(c) If such procedure is requested by either party, or upon the
Judge's own initiative, witnesses who are not parties may be excluded
from the hearing room prior to taking of their testimony.

(d) Witnesses subpoenaed under these Rules, including §904.243,
shall be paid the same fees and wmileage that are paid witnesses in the
courts of the United States, and witnesses whose depositions are taken
shall be entitled to the same fees as are paid for like services in the
courts of the United States. Fees shall be paid by the party at whose
instance the witness appears or the deposition is taken.

(e) If a witness is expected to testify in a language other than
the English language, the party sponsoring the witness shall provide for
the services of an interpreter and advise opposing counsel 10 days prior
to the hearing concerning the extent interpreters are to be used. Pro-
vigsions shall also be made to have any exhibits in a foriegn language
translated into English before such exhibits are offered into evidence.
Copies of both the untranslated and translated versions of the proposed
exhibits shall be gerved on the opposing party at least 10 days prior to
the hearing unless the parties otherwise agree.

§904.253 INTERLOCUTORY APPEALS.

(a) At the request of a party or on the Judge's own initiative, the
Judge may certify to the Administrator authority for review a ruling
which does not finally dispose of the proceedipng if the Judge determines
that an immediate appeal therefrom may materially advance the ultimate

disposition of the matter.

(b} Upon certification by the Judge of the interlocutory ruling for
review, the Administrator shall expeditiously decide the matter. The
parties shall have 10 days to serve any briefs associated with the certi-
ficaticn.

(c) No interlocutory appeal shall lie as to any ruling not certi-
fied by the Judge. .

§904.254 EX PARTE COMMUNICATIONS.

{a) "Ex parte communication” means an oral or written communication
not on the public record with respect to which reasonable prior notice to
all parties is not given, but does not include requests for status re-
ports.

(b) Except to the extenf required for disposition of ex parte
matters as authorized by law, upon assignment of a matter to the Judge
and until the final decision of the Agency is effective under these
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regulations, no ex parte comrunication relevant to the merits of the
proceeding shall be made, or knowingly caused to be made:

(1) By the Judge or by an Agency employee involved in the
decisional process of the proceeding to any interested person outside the
Department of Commerce; or

(2) By an interested person outside the Department of Commerce
to the Judge or to any Agency employee involved in the decisional process
of the proceeding.

(c) An Agency employee or Judge who makes or receives a prohibited
communication must place in the hearing record the communication and any
response thereto, and the Judge, or Administrator as appropriate, may
take action ipn this respect consistent with these Rules, the applicable
statute, and 5 U.S.C. 556(d) and 557(d).

(d) Paragraphs (b) and (c) of this section do not apply to communi-
cations to or from the Agency counsel; however, the Agency counsel may
not participate or advise in the decision of the Judge or the Admini-
strator's review thereof except as witness or counsel in the proceeding
in accordance with this subpart. In addition, the Judge may not .consult
any person or party on a fact in issue unless notice and opportunity for
all parties to participate is provided.

(e) (1) Paragraphs (b) and (c¢) of this section do not apply to
communications concerning national defense or foreign policy matters.
Such ex parte communications-~

(i) On national defense or foreign policy mattera to or
from an Agency employee or :

(ii) From employees of the United States Government in-
volving intergovernmental negotiations

are permitted if the communicator's position with respect to those matters
cannot otherwise be fairly presented for reasons of foreign policy or
national defense.

(2) Ex parte communication subject to paragraph (e) of this
section shall be made a part of the record to the extent that they do not
include information classified pursuant to an Executive Orxder.
Classified information shall be included in a classified portion of the
record which shall be available for review only in accordance with
applicable law. ‘ S

$§904.255-904.259 [Resexrved]

Post-Hearing
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§904.260 OFFICTAL TRANSCRIPT.

(2) The official transcript of testimony taken, together with any
exhibits, briefs, or memorands of law filed therewith, shall be filed
with the Office of Administrative Law Judges. Transcripts of testimony
will be available in any proceeding and will be supplied to the parties
upon the payment of fees at the rate provided in the agreement with the
reporter.

(b) The Judge may determine whether "ordinary copy," “daily copy,”

or other copy (as those terms are defined by contract) will be necessary
and required for the proper conduct of the proceeding. :

§904.261 PETITION FOR RECONSIDERATION.

-

Unless an order of the judge specifically provides otherwise, any
party may file s petition for reconsideration of an order or decision
issued by the Judge. Such petitions must state the matter claimed to have
been erroneously decided and the alleged errers or relief sought must be
specified with particularity. Petitions must be filed within 20 days
after the service of final orders. Neither the filing nor the granting
of a petition for recomsideration shall operate as a stay of an order or
its effectiveness date (including for purposes of § 904.272) unless
specifically so ordered by the Judge. Within 10 days after the petition
is filed, any party to the proceeding may file an answer in support or in
opposition. The Judge may in his/her discretion reopen the hearing to
consider matters raised in a petition which could not reasonably have
been foreseen prior to issuance of the order or decision.

§904.262 PROPOSED FINDINGS AND CONCLUSIONS.

(a) Unless a different schedule is established in the discretion of
the Judge, including the procedure of paragraph (b) of this section, the

parties may file propose findings of fact and conclusions of law, to-

gether with supporting briefs, within 30 calendar days after the Judge
closes the hearing. Reply briefs may be submitted within 15 days after
service of the proposed findings and conclusions to which they respond,
unless the Judge sets a different schedule.

- (b) In cases involving few parties, limited issues, and short
hearings, the Judge may require that any proposed findings and con-
clusions and reasons in support, be presented orally at the close of the
hearing. In such case, the Judge will advise the parties in advance of
hearing. ’

§904.263 DOCUMENTS, COPIES AND EXHIBITS.

{a) When documents have been received in evidence, a true copy
thereof, or of such part as may be material or relevant, may be submitted
in lieu of the original during the hearing or at its conclusion. After a
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decision has become final, the Judge may, in his/her discretion, and
after notice to other parties, permit the withdrawal of original exhibits
or any part thereof by the party entitled thereto for the purpose of
substituting copies. The substitution of true copies of exhibits, or any
part thereof, may be required by the Judge in his/her discretion as a
condition of granting permission for withdrawal of the original.

(b) Photographs may be substituted for physical evidence in the:
discretion of the Judge, before or after decision.

§8904.264~904.269 [Reserved]
Decision

§904.270 RECORD OF DECISION,

(a) The official transcript of testimony and proceedings, exhibits,
briefs, requests, and other documents filed or officially noticed in the
proceeding, together with all rulings of the Judge thereon, shall comnsti-
tute the exclusive record for decision. The record shall also be
accompanied by any rejected exhibits, being specifically so marked, and
any record of ex parte communications, also specifically so wmarked.

(b) The Chief Administrative Law Judge shall arrange for apprdpriate

storage of the records of any proceeding, which place of storage need not
necessarily be located physically within the Office of Administrative Law
Judges. .

§904.271 DECISION.

(a) After expiration of the period provided in §904.262 for the
filing of reply briefs (unless the parties have waived briefs or pre-
sented proposed findings orally at the hearing), the Judge shall render a
written decision upon the record in the case, setting forth:

(1) Findings and conclusions, and the reasons or basis there-
for, on all material issues of fact, law, or discretion preseanted on the
record, and the ruling on any findings or conclusions presented by the
parties;

(2) A statement of any facts noticed or relied upon in the
decision, if the parties have not previously been advised of such notice;
and '

(3) Such other matters as the Judge considers appropriate.
(b) If the parties have presented oral proposed findings at the

hearing or have waived presentation of proposed findings, the Judge may
. at the termination of the hearing announce the decision, subject to later
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issuance of a written decision under paragraph () of this section. The
Judge may in such case direct the prevailing party to prepare proposed
findings, conclusions, and an order.

(c) The Judge may, after submission of briefs, direct the pre-
vailing party to prepare proposed findings, conclusions, and an order
within a time frame prescribed by the Judge. :

(d) The Judge shall transmit the written decision to each of the
parties by registered or certified wail, return receipt requested, and
shall promptly certify to the Administrator the record, including the
original copy of the decision, as complete and accurate, except in such
particulars as are specified.

8904.272 ADHINISTRATIVE REVIEW OF DECISION.

(a) Subject to the requirements of this section, any party may
petition for review of an initial decision of the Judge within 30 days
after the date the decision is served.

(b) Review of an initial decision is not a matter of right, but
rests with the sound discretion of the Administrator. Unless a petition
for discretionary review is filed or the Administrator issues an order to
review upon his/her own initiative, an initial decision will become
effective as the final decision of the Administrator 30 days after ser-
vice, unless otherwise provided by statute or regulations. Such petition
shall be accomplished by proof of service upon all parties. 1If a party
files a timely petition for discretionary review within that 30 day
period, or action to review is taken by the Administrator upon his/her
own initiative, the effectiveness of the decision is stayed until further
order of the Administrator.

(c) Petitions for discretionary review shall be filed only upon one
or more of the following grounds:

(1) A finding of a material fact is clearly erroneous based
upon the evidence in the record; .

(2) A necessary legal conclusion is contrary to law or pre-
cedent;

(3) A substantial and important question of law, policy, ar
discretion is involved; or :

(4) A prejudicial procedural error has occurred.

(d) Each issue shall be separately numbered and concisely stated.
Each issue shall be supported by detailed citations of the record, and by
statutes, regulations, or principal authorities relied upon. Matters of
fact or law not argued before the Judge may not be raised on review
unless they were raised for the first time in the initial decision of the

Judge, or could not reasonably have been foreseen and raised by the .

parties during the hearing. '

C
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(e) No oral argument on petitions for discretionary review will be
permitted.

(f) Within 21 days after service of a petition for discretionary
review, any party may file and serve an answer in support or in
opposition. No further replies shail be permitted.

(g) The Administrator's decision declining to exercise discre-
tionary review will specify the date upon which the Judge's decision
shall become effective as the final decision of the Administrator.
Reasons for the Administrator's decision need not be stated unless he/she
wishes to state a different reason than those of the Judge. To the
extent the Administrator's decision is silent as to any material issue of
fact, law, or discretion presented by the record, the decision is deemed
to adopt the findings, conclusions, and reasons in the initial decision.
A petition for reconsideration of an Administrator's decisionm declining
review will not be permitted.

(h) The Administrator may review the record and issue a fina)l order
witout further proceedings on any or all the issues where he/she finds
that matters raised do not warrant further proceedings. If the Admini-
strator desires further proceedings, he/she will issue an order for
review limiting the issues for review and the procedures to be followed.
Such issued may constitute one or more of the issues raised in a petition
for discretionary review and/or matters which the Administrator desires
to review on his/her own initiative. Only those issues specified in the
order shall be argued on brief to the Administrator and considered by the
Administrator.

§8904.273-904.299 [Reserved]
SUBPART D [RESERVED)
SUBPART E [RESERVED]

SUBPART F [RESERVED]

. : t I

SUBPART G was removed by Federal Register final rule-
making of 15 December 1982 (47 FR 56133). The
revocation was effective 14 January 1983. The
Subpart had been suspended on 8 March 1982 (see
47 FR 982Q0),
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U.S. DEPARTMENT OF COMMERCE
National Oceanic and Atmospheric
Administration

Office of General Coumsel
Suite 127, Duval Building
9450 Koger Boulevard

St. Petersburg, FL 33702

April 16, 1982
TO: Enforcement Task Workshop
FROM: GCSE, Katherine A, Pease

SUBJECT: Case Processing in GCSE - Domestic MFCMA Viclations

Processing violations of various fishing regulations consumes
considerable time of GCSE. This discussion paper will glve a general
overview of this case processing procedure.

I. Receipt of Case

After a federal violation has been documented by either agents from
the Florida Marine Patrol oxr the National Marine Fisheries Service (NMFS),
the NMFS enforcement agents prepare am Offense Investigation Report (OIR).
The OIR names the violator (Respondent), describes the enforcement
operation and discusses any pertinent details concerning this particular
case. The OIR is forwarded from the field to the Law Enforcement Division
at the regional office. The Law Enforcement Division personnel review the
OIR, and if they are satisfied with it, send the case to GCSE for prosecut-
ion.

Once the case arrives at GCSE, the attorney responsible for that type
of violation reviews it to determine whether GCSE should prosecute the case.
This review includes plotting loran and latitude and longitude readings to
verify the fact that the violation occurred in federal waters and/or in a
closed area. Sometimes the attorney may request more information omn a
case. Once the attorney feels that the case is legally sound, the attormey
will issue a Notice of Violation and Assessment (NOVA).

I1. Issuance of a NOVA

The NOVA is the charging document in domestic MFCMA cases.  The
information in the NOVA includes: respondent's name and address, facts
surrounding the violation, laws violated and the amount of the penalty.

For the doemstic MFCMA cases, both the owner of the vessel and the
captain of the vessel are charged, Jointly and severally. "Jointly and
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severally" means both people are collectively or individually liable for
the full amount of the penalty. For example, if the penalty were $5,000,
both the captain and the owner are individually liable for the whole
amount. But only a maximum of $5,000 could be collected. So, 1f the
owner pald the full $5,000, the captain would owe nothing, and vice versa.
The captain and the owner could both pay part of the fine as well. By
charging jointly and severally, the GCovernment maintains flexibility in
collecting the penalty,

Charging both the owner and captain serves another Purpose besides
flexibility in collecting fines. The practice is intended to instill
accountability and responsibility into both parties. The captain should
be held accountable because he was the perpetrator of the violation and
should not be allowed to benefit from his action. The owner, too, must
also be responsible for the violation because he employed the captain and
benefited from the work done by the captain. Holding the owner liable
is intended to insure that he will select his employeesa carefully and
will tell them what standards of conduct he expects from them.

The actual determination of the penalty depends on several factors.
The first factor is to determine whether a repeat violator is involved.
Repeat violators are fined more heavily than first time violators.
Aggravating or mitigating circumstances are next considered. Did the
viclator attempt to flee from the enforcement officers? If he did, a
larger penalty will be imposed.

Fashioning a penalty schedule is not an easy task. The schedule
should be fair, yet provide sufficient deterrence to potential violators.
Due to the lack of money and personmel to patrol continuously the
management arveas, deterence is crucial. If penalties are set too low,
fishermen would be tempted to violate the regulations. The impact of
the fine on an individual must be balanced against the protection of
the resource. Based on these considerations, GCSE has developed and
ie using a penalty schedule designed to be equitable and falr while
providing sufficient deterrence. . . .,

After the penalty has been determined, GCSE sends the NOVA, a copy
of the Magnuson Act and a copy of the appropriate regulations to the
violator. When the violator receives the NOVA, he has three options to
pursue. He may pay the penalty, attempt to settle the case for less than
the penalty amount or request a hearing (the last two options are not
mutually exclusive). If the violator elects to pay the penalty, his
case will be closed. Other violators attempt to settle their cases
below the penalty. Typically, these violators plead financial
inability to pay. When ability to pay is raised, GCSE will send out
financial disclosure statements and/or interrogatories. The returned
information is verified and considered when determining the ultimate
disposition of the case. The final alternative that a violator may
select is to request an administrative hearing.

11I. Administrative Hearing Process
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1f a violator wants a hearing, he must make a written request
within thirty days of receipt of the NOVA. GCSE forwards this request
to the Administrative Law Judges (ALJ) Office in Washington, D.C. The
ALJ Office assigns a docket number and a Judge to the case.

Usually four to six weeks after the hearing request is forwarded, the
ALJ Office will request the violator and the Government to submit a
Preliminary Pogition on Issues and Procedures (PPIP). The PPIP helps the
parties and the court determine what legal and factual issues are in
dispute, whether the penalty 1is in dispute, who the witnesses will be,
what exhibits will be used at trial and time and place preferences for
trial. Typically, the court allows three to four weeks to submit the
PPIP. After the PPIPs are submitted, the court will schedule a hearing.
A hearing is generally scheduled at a location convenient to the violator.

At the hearing, the Government first Presents its case against the
viclator. The Government's case will usually be based on the testimony
of the enforcement agents involved and on exhibits ({.e., NOAA chart
showing location of violation). The violator or his attorney has the
right to cross examine the Government's witnesses. After the Government
has presented its case, the violator may call his witnesses and/or
testify himself,

After the judge has decided the case, either side may petition for
review of the initial decision. This review is discretionary, and it
is up to the Administrator of NOAA (or his designee) to decide whether
to grant the review. The request for review must be filed within thirty
days from the date the declsion is served on the parties. If the
Administrator declines review, a petition for reconsideration of that
decision will not be permitted. In this instance, the Administrator wilil
sapecify the date upon which the Judge's decision will become effective
as the final decision of the Administrator. -1f neither party petitions
for review, the initial decision of the judge will become effective as
the final decision of the Administrator thirty days after it is served.
Once the agency decision is final, the violator may petition to obtain
review of the agency decision in an appropriate court of the United
States. This review is accomplished by filing a notice of appeal in the
court within thirty days of the final agency decision.

On rare occasions, a violator does not purgue any of his three
options after receiving the NOVA. In this situation, the penalty proposed
In the NOVA becomes a final assessment. GCSE will send out a final
assessment letter at that time and will inform the violator of his right
to file for review of the pénalty in federal court within thirty days.

If the violator still does nothing, the Government will initiate a
collection action against the violator in federal district court.

IV. Conclusion

The above outlines the steps taken in a civil penalty case involving
a domestic Magnuson Act violation. Although the procedures are
standardized, GCSE attempts to treat each case as a unique one and will
try to deal with the people involved as individuals, not mere names on paper.



[T's A PLEASURE BEING HERE WITH YOU THIS AFTERNOON AND
ADDRESSING THE ISSUE OF HOW OUR INDUSTRY CAN INCREASE ITS EXPORTS
OF FISHERY PRODUCTS,

THE INDUSTRY MADE REMARKABLE PROGRESS IN THE LATE /0s BY
DEVELOPING EXPORT MARKETS IN JAPAN AND EUROPE, BY THE END OF THE
DECADE. IT HAD JOINED THE CLUB OF LEADING WORLD EXPORTERS OF
FISHERY PRODUCTS. ALONG WITH JAPAN, ICELAND, NORwAY, DENMARK,
CanADA AND KOREA. SALES OF EDIBLE SEAFOOD PRODUCTS TO FOREIGN
COUNTRIES EXCEEDED $1 BILLION IN 1979 FOR THE FIRST TIME. DURING
THE PERIOD FROM 1975 10 1979, EXPORTS INCREASED OVER THREE-FOLD
BY VALUE, GROWING FRoM $300 miLLION To $1.0 BruLioN, THE
EXPANSION OF EXPORTS BY QUANTITY WAS ALSO STRONG, INCREASING FROM
218 MiLLIoN PouNDs TO 1975 To 574 miLLioN pounDs IN 1979 anp 657
MILLION POUNDS IN 1982,

THIS GROWTH IN EXPORTS REFLECTED A UNIQUE COMBINATION OF
FAVORABLE RESOURCE, MARKETING, AND TRADE CIRCUMSTANCES. ON THE
ONE HAND, AND SOME KEY GOVERNMENT INITIATIVES ON THE OTHER,

THESE CONDITIONS ENABLED THE SEAFOOD INDUSTRY TO INCREASE EXPORTS
AT AN ACCELERATED PACE DURING THE 1970s. IN THE 3 YEARS THAT
FOLLOWED, 1979 10 1982, MOST OF THE PREVIOUSLY FAVORABLE
CIRCUMSTANCES WERE MODIFIED., AND GROWTH IN U.S. FISHERY EXPORTS
BECAME MORE DIFFICULT., AS A RESULT, THE INDUSTRY HAS BEEN UNABLE
IN THE LAST 3 YEARS (1980-1982) To INCREASE EXPORTS. AND MUST NOW
DEVELOP NEW APPROACHES TO FIT THE CHANGED BUSINESS ENVIRONMENT.

To MEET THIS CHALLENGE., THE U.S, FISHING INDUSTRY MUST OFFER NEW



PRODUCTS, PENETRATE DIFFERENT MARKETS AND USE INNOVATIVE

APPROACHES TO CONDUCTING BUSINESS [N EXPORT MARKETS.

DURING THE FIRST PHASE OF GROWTH, THE U.S. FISHING INDUSTRY
BENEFITTED FROM IMPROVED LANDINGS. GENERALLY HIGHER PRICES. AND
UNIQUELY FAVORABLE CIRCUMSTANCES IN THE MAJOR TARGET FOREIGN
MARKETS. WITH THE IMPLEMENTATION OF EXTENDED JURISDICTION IN
1977, OPTIMISM IN THE INDUSTRY WAS WIDESPREAD THAT PRODUCTION AND
PROFITS WOULD CONTINUE TO GROW AND THAT, WITH FAR BETTER CONTROL
OVER FOREIGN FISHING £FFORT IN THE U.S., FCZ, DOMESTIC FISHERMEN
AND EXPORTERS WOULD SOON BE ABLE TO SUPPLY FOREIGN MARKETS WITH
SPECIES PREVIOUSLY TAKEN BY VESSELS OF THOSE COUNTRIES, THIS
OPTIMISM WAS WELL-FOUNDED FOR CERTAIN SPECIES LIKE SALMON,
IMPROVED MANAGEMENT AND FAVORABLE BIOLOGICAL TRENDS PusHeD U.S.
SALMON LANDINGS FROM A LITTLE MORE THAN 300 MILLION POUNDS IN
1979, anp 648 MiLLION POUNDS IN 1981, THIS TWO-FOLD INCREASE IN
SALMON SUPPLIES IN A HALF OF DOZEN YEARS MADE POSSIBLE TREMENDOUS
GROWTH IN EXPORTS OF FROZEN WHOLE AND CANNED SALMON TO JAPAN AND
EUurOPE.

AT THE SAME TIME. U.S. NEGOTIATORS WERE ABLE TO WIN
APPRECIABLE REDUCTIONS IN JAPAN'S CATCH OF SALMON ON THE HIGH-
SEAS. JAPANESE SALMON ALLOCATIONS OFF THE SOVIET UNION WERE ALSO
CUT BACK: IN EUROPE, LANDINGS OF ATLANTIC SALMON DROPPED TO
INSIGNIFICANT LEVELS., THUS, INCREASED U,S. PRODUCTION COINCIDED
WITH REDUCED FOREIGN CATCHES, From 1976 to 1979, U.S. ExPORTS OF



FROZEN WHOLE AND CANNED SALMON GREW FROM JUST OVER $100 mILLION

TO MORE THAN $400 miLLION,

IN ADDITION, WHILE U.,S. MANAGEMENT AND ALLOCATION ACTIONS
BROUGHT REDUCTION IN JAPANESE CATCHES OF CRABS OFF ALASKA,
DOMESTIC LANDINGS OF THESE SPECIES INCREASED SHARPLY. SIMILARLY,
SUDDEN DECLINES IN THE AVAILABILITY OF HERRING ROE IN JAPAN
STIMULATED IMPROVED U.S. PRODUCTION IN CALIFORNIA AND OFF ALASKA,

[T 1S IMPORTANT TO NOTE THAT SHIFTS IN FOREIGN SUPPLIES AND
U,S. PRODUCTION OF JUST A HANDFUL OF SPECIES ACCOUNTED FOR THE
LARGE BULK OF THE INCREASE IN EXPORTS IN THE SECOND HALF OF THE
1970s. AT THE sAaMme TIMe. U,S, EXPORTERS FACED RELATIVELY LITTLE
COMPETITION IN THE JAPANESE AND EUROPEAN MARKETS FOR SALMON AND
CRAB PRODUCTS. CANADA CHALLENGED THE U.S. IN SALMON AND ROE
HERRING MARKETS BUT NOT SUFFICIENTLY TO ARREST THE STRONG GROWTH
IN U.S. SALES TO THOSE COUNTRIES., CANADA’S SALMON PRODUCTION WAS
AFTER ALL ONLY ABOUT ONE-FOURTH AS GREAT AS U.S., OUTPUT DURING

THESE YEARS,

THE COMPETITIVE POSITION OF U.S. SEAFOOD EXPORTERS IN THESE
MARKETS WAS FURTHER STRENGTHENED BY FAVORABLE TRENDS IN EXCHANGE
RATES BETWEEN THE DOLLAR AND KEY FOREIGN CURRENCIES, SUCH AS THE
JAPANESE YEN, THE BRITISH POUND, AND THE FRENCH FRANC. A WEAK
U.S, DOLLAR MADE OUR FISHERY PRODUCTS LESS EXPENSIVE AND
THEREFORE MORE ATTRACTIVE IN FOREIGN MARKETS.



IN ADDITION TO THE INCREASES IN RESOURCE AVAILABILITY AND
CHANGES IN EXCHANGE RATES FAVORABLE TO FOREIGN IMPORTERS, THE
U.S. GOVERNMENT TOOK SEVERAL INITIATIVES IN THE AREA OF
INTERNATIONAL TRADE. IN THE AREA OF TRADE NEGOTIATIONS, THE U.S.
GOVERNMENT OBTAINED A NUMBER OF CONCESSIONS DURING THE TOKYO
Rounp oF THE MuLTiLATERAL TRADE NesoTIATiONs (MTN). For ExampLE,
JAPAN AGREED TO SUBSTANTIAL PHASED REDUCTIONS OF TARIFFS ON

FROZEN SQUID AND EELS,

IN ADDITION TO TRADE CONSULTATIONS CONDUCTED MULTILATERALLY.
THE UNITED STATES GOVERNMENT SUCCEEDED IN NEGOTIATING A NUMBER OF
BILATERAL FISHERIES TRADE AGREEMENTS WHICH HAD THE COLLECTIVE
EFFECT OF REDUCING FOREIGN BARRIERS TO U.S. SEAFooD IMPORTS, THE
MOST SUCCESSFUL OF THESE BILATERAL FISHERIES TRADE RELATIONSHIPS
WAS ESTABLISHED IN THE LATE 1970s wiITH JAPAN, AGREEMENTS MADE
WITH JAPAN RESULTED IN A RELAXATION OF THEIR IMPORT QUOTA SYSTEM.
SOME REDUCTIONS IN CUSTOMS DUTIES AND, MORE RECENTLY. IMPORTANT
COMMITMENTS TO UNDERTAKE LARGE OVER-THE-SIDE PURCHASES OF
UNDERUTILIZED ALASKAN BOTTOMFISH. BILATERAL AGREEMENTS WERE IN
ADDITION CONCLUDED WITH PORTUGAL AND SPAIN. THESE EFFORTS TO
NEGOTIATE BILATERAL FISHERIES TRADE CONCESSIONS WITH THE USE OF
ALLOCATIONS IN THE U.S, FCZ As A BARGAINING LEVER WERE MADE
POSSIBLY BY AGGRESSIVE GOVERNMENT POLICY AND BY THE PASSAGE OF

THE AMERICAN FisHERIES PromoTIiON AcT IN Decemeer 1980.

THE BASIC APPROACH OF USING ALLOCATIONS TO WIN TRADE
CONCESSIONS WAS KNOWN AS THE “FisH AND CHirs” PoLIcY., GIVEN THE



FACT THAT ABOUT 1.7 MILLION METRIC TONS OF FISH WERE TAKEN
ANNUALLY DURING THIS PERIOD BY FOREIGN VESSELS IN OUR WATERS, THE
UNITED STATES WAS IN AN UNIQUELY FAVORABLE POSITION TO USE THE
“FisH AND CHIPS” TRADE LEVERAGE. DURING THE LATE 1970s. THE
NATIONAL MARINE FISHERIES SERVICE ALSO INITIATED A MORE ACTIVE
TRADE PROMOTION PROGRAM, INCLUDING THE ORGANIZATION OF SALES
MISSIONS TO KEY FOREIGN MARKETS AND SPONSORSHIP oF U.S,
PARTICIPATION IN SOME OF THE LARGER INTERNATIONAL FOOD SHOWS,

PARTICULARLY IN EUROPE.

THUS, IN A SHORT PERIOD OF TIME, THE UNITED STATES BECAME A
MAJOR EXPORTER OF A LIMITED NUMBER OF SEAFGOD PRODUCTS., ABouT 90
PERCENT OF OUR FISHERY EXPORTS WENT TO JAPAN. A HANDFUL OF
COUNTRIES IN Eurore, AND CANADA. OUR TARGET MARKETS WERE
AFFLUENT COUNTRIES., AND THE MAJORITY OF THE PRODUCTS WE SOLD WERE
PRIMARILY HIGHLY VALUED, UNPROCESSED FROZEN FISH AND SHELLFISH,
THE SINGLE HIGHLY PROCESSED PRODUUCT THE U.S. INDUSTRY EXPORTED
IN LARGE QUANTITIES WAS CANNED SALMON, IN ADDITION., THE LARGE
BULK OF OUR SEAFOOD EXPORTS WAS TRANSACTED BY A RELATIVELY SMALL
NUMBER OF FIRMS, MAINLY IN THE PACIFIC NORTHWEST AND ALAskA., THE
SUCCESSES DURING THIS INITIAL STAGE OF EXPORT GROWTH WERE
CONSIDERABLE, BUT FOR A VARIETY OF REASONS., A LEVELLING OFF

BECAME EVIDENT BY AROUND 1880,

DURING THE LAST 3 YEARS., U.S. SEAFOOD EXPORTS HAVE VIRTUALLY
CEASED TO GROW IN VALUE, FLUCTUATING AROUND THE $1 BILLION PER
YEAR LEVEL, SALES TO FOREIGN MARKETS HAVE, HOWEVER. IMPROVED BY



VOLUME., GROWING FROM 554 MILLION POUNDS IN 1979 To 651 MILLION
POUNDS IN 1982, THIS LEVELLING REFLECTS RECENT PROBLEMS IN OUR
SALMON AND CRAB MARKETS. IT IS PERHAPS WORTH MENTIONING THAT THE
SLOWER GROWTH IN SEAFQOD EXPORTS SEEMS TO BE AN INTERNATIONAL
TREND, Qur MAJOR COMPETITORS. CANADA, NORWAY, AND DENMARK. HAVE
ALSO HAD DIFFICULTIES PUSHING THEIR ANNUAL FISHERY EXPORTS MUCH
ABOVE THE $1 BILLION MARK,

THERE ARE A NUMBER OF REASONS WHY SEAFCOD EXPORTS HAVE
LEVELED OFF IN THE 1980-1982 PeErioD. STATED SIMPLY, THE UNIQUELY
FAVORABLE RESOURCE., MARKETING AND EXCHANGE RATE CIRCUMSTANCES OF
THE LATE 1970s cHANGED, U.S. LANDINGS OF THE NORTHERN CRABS.
PARTICULARLY THE VALUABLE ALASKA KING CRAB., DECLINED SHARPLY.
PRODUCTION OF ALASKA KING CRAB, SO IMPORTANT IN THE JAPANESE
MARKET, DROPPED FROM 185 MiLLION POunDs In 1980 1O 34.5 MILLION
POUNDS IN 1982, CONVERSELY. SALMON LANDINGS INCREASED RAPIDLY IN
1981 Anp 1982, LEADING TO LOWER PRICES AND LARGE INVENTORIES., A
PROBLEM WITH AN INCIDENT OF BOTULISM IN CANNED SALMON UNDERMINED
OUR EUROPEAN MARKETS FOR THAT PRODUCT, IN JAPAN, THE SUDDEN
UPWARD SPIRAL OF PRICES FOR HERRING ROE COLLAPSED AS THE
SPECULATIVE FEVER DIED DOWN, AND. AS A CONSEQUENCE, U.S.
PRODUCERS WERE HURT, I[N SOME INSTANCES. U.S. SEAFOOD EXPORTERS
FACED NEW AND INTENSE COMPETITION IN ESTABLISHED FOREIGN -
MARKETS., THE BEST EXAMPLE IS THE RAPIDLY ADVANCING PENETRATION

OF THE EUROPEAN MARKET BY NORWEGIAN EXPORTERS OF CULTURED SALMON,



IN ADDITION., THE INTERNATIONAL TRADE CLIMATE BECAME CLOUDED
IN THE EARLY 1980s WITH GROWING DEMANDS FOR PROTECTION. THuUS,
AFTER THE 1979 CONCLUSION OF THE TokYo Rounp MTN., THE IMPETUS
BEHIND TRADE LIBERALIZATION APPEARED TO WANE. FOR EXAMPLE. THE
U.S. GOVERNMENT HAD TO MAKE CONSIDERABLE EFFORTS TO TURN BACK AN
ATTEMPT BY THE EUROPEAN CoMMUNITY (EC) TO INTRODUCE NEW, MORE
BURDENSOME TRADE REGULATIONS, INCLUDING A MINIMUM IMPORT PRICE ON
SALMON AND LOBSTERS., OUR MOST RECENT TRADE DISCUSSION WITH THE
JAPANESE CONCERNING FURTHER REDUCTION IN TARIFF AND NON-TARIFF
BARRIERS HAVE BEEN NON-PRODUCTIVE,

FINALLY, THE U.S. DOLLAR HAS APPRECIATED SUBSTANTIALLY IN
THE LAST 2 YEARS AGAINST THE CURRENCIES OF ALL OUR MAJOR SEAFOOD
TRADING PARTNERS, THEREFORE. U.S. FISHERY EXPORTS HAVE BECOME
RELATIVELY MORE EXPENSIVE AND LESS COMPETITIVE, AT A TIME WHEN
THE ECONOMIES OF ALL THE INDUSTRIALIZED NATIONS ARE SUFFERING
FROM SLUGGISH GROWTH AND WEAK DEMAND., THIS LAST FACTOR HAS A

CONSIDERABLE IMPACT,

WITH ALL THIS, 1T 1S REMARKABLE THAT Y.S. EXPORTERS HAVE
FARED AS WELL AS THEY HAVE IN THE EARLY 1980s. ExrPorTs To JAPAN
EVEN IMPROVED IN 1982 OVER THE DISAPPOINTING LEVEL OF THE
PREVIOUS YEAR, AND SALES OF SPECIES NOT TRADITIONALLY HARVESTED
BY U.,.S., FISHERMEN LIKE SQUID, EELS, HERRING, MACKEREL., AND
SABLEFISH, TO JAPAN AND EUROPE HAVE INCREASED, [F WE ADD TO THE
OFFICIAL EXPORT TOTALS THE AMOUNTS SOLD THROUGH OVER-THE-SIDE

JOINT VENTURES, THE U.S., INDUSTRY IS CONTINUING TO INCREASE



'EXPORTS. THUS, “CONVENTIONAL" EXPORTS AND JOINT VENTURE
TRANSFERS IN 1982 ADDED 7O 1,2 BILLION POUNDS OF FOREIGN SALES, A
SHARP RISE FROM THE 980 MILLION POUNDS TOTAL In 1981, As THE
ABOVE DISCUSSION MAKES CLEAR, HOWEVER, WE NOW FACE SERIOUS
CHALLENGES IF WE ARE TO RESUME A TREND OF CONSISTENT GROWTH. THE
U.S. SEAFOOD INDUSTRY MUST DEVELOP NEW PRODUCTS AND MARKETS, AND,
WE BELIEVE, USE SOME NOVEL BUSINESS APPROACHES,

FOR EXAMPLE, THE UNITED STATES INDUSTRY NEEDS TO EXPORT TO
ITS TRADITIONAL MARKETS HIGH VALUED SPECIES SUCH AS SALMON IN
PROCESSED RATHER THAN RAW FORMS TO RETAIN MORE OF THE POTENTIAL
VALUE ADDED OF THOSE PRODUCTS., WE ALSO HAVE TO RECOGNIZE THE
EXPORT POTENTIAL OF OUR LOWER VALUE, HIGH VOLUME, SPECIES SUCH AS
ALASKAN POLLOCK AND HERRING LIKE SPECIES IN THE GULF OF MExIico IN
NON-TRADITIONAL MARKETS SUCH AS MARKETS IN LATIN AMERICA, AFRICA,
AND THE MIDDLE EAST. THESE MARKETS MAY NOT BE EASY FOR OUR
INDUSTRY TO DO BUSINESS IN., HOWEVER, IF WE ARE TO MATCH UP OUR
RESOURCE AND MARKET POTENTIALS, THE INDUSTRY AS WELL AS THE

FEDERAL GOVERNMENT WILL HAVE TO DO THINGS DIFFERENTLY,

To THIS END, EXPORTERS MUST BEGIN TO LOOK AT MORE CREATIVE
FINANCING TECHNIQUES, Two GOVERNMENT PROGRAMS MAY BE
PARTICULARLY HELPFUL, THE CommopiTY CREDIT CORPORATION CHARTER
IS SCHEDULED FOR AMENDMENT BY THE CONGRESS THIS YEAR TO INCLUDE
FISH PRODUCTS AS AN ELIGIBLE COMMODITY, ACCESS TO THIS PROGRAM
WiLL ALLow U.S. FISHERY EXPORTERS TO OBTAIN BUYER FINANCING IN

THE FORM OF A U.S. GOVERNMENT GUARANTEE TO A FOREIGN BANK,



REPAYMENT TERMS OF UP TO 30 MONTHS ARE AVAILABLE TO PURCHASERS
EVEN THouGH THE U.S. SELLER IS PAID UPON ACCEPTANCE OF THE GOODS
BY THE BUYER., THE U.,S. GOVERNMENT GUARANTEES REPAYMENT BY THE
BUYER OF WHAT IS IN EFFECT A LOAN FROM THE FOREIGN BANK. THE
SECOND PROGRAM IS INCLUDED IN THE ExPORT TRADING AcT oF 1982, It
PROVIDES FOR A 90 PERCENT GUARANTEE ON LOANS IN EXCESS OF
$500.000 FOR REVOLVING LINES OF CREDIT BY EXIM BAnk, A SIMILAR
PROGRAM IS AVAILABLE FOR CREDIT BELOW $500.000 FrOM THE SMALL
BuSINESS ADMINISTRATION,

THESE PROGRAMS, ALTHOUGH ATTRACTIVE, WILL NOT BE ENOUGH TO
ALLOW OUR INDUSTRY TO SUSTAIN ITS PREVIQUS RATE OF GROWTH IN
EXPORT SALES., THE INDUSTRY MUST BEGIN TO LOOK AT NEW CREATIVE
MARKET STRATEGIES, EXPORT FINISHED PRODUCT WHERE POSSIBLE, AND
PENETRATE NEW MARKETS. [T MUST LEARN TO USE BARTER, COUNTER AND
SWITCH TRADE EFFECTIVELY, ESPECIALLY IN THIRD WORLD MARKETS., [T
WILL HAVE TO MASTER WAYS I[N RECEIVING PAYMENT., OTHER THAN
IRREVOCABLE LETTERS OF CREDIT, OPEN ACCOUNTS AND FACTORING, A
NEW LEVEL OF SOPHISTICATION WILL BE REQUIRED TO LEVERAGE ITS
PRODUCTS INTO NEW MARKETS AND EXPAND TRADITIONAL MARKETS, THE
OPPORTUNITY IS CLEARLY THERE; THE WORLD MARKET IN FISHERY
PRODUCTS IS ENORMOUS, BUT THE INDUSTRY CAN NO LONGER EXPECT
EXPANSION BASED ON AVAILABILITY OF RAW MATERIALS ALONE, 1T MusT
LOOK TO USING EXISTING AND SOON TO BE AVAILABLE GOVERNMENT
PROGRAMS AND ITS OWN INGENUITY TO EXPAND TO THE NEXT BILLION,
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FINANCIAL SERVICES PROGRAMS

A. FIsHERIES OBLIGATION GUARANTEE PROGRAM

0

STATUTORY AUTHORITY:

= T1TLE XI oF MeRcHANT MARINE AcT, 1936 (BASIC PROGRAM

AUTHORITY) .

-- FeEDERAL SHIP FINANCING AcT ofF 1972 (CHANGED NATURE OF

FINANCING TRANSACTION).
-- AMERICAN FisHERIES ProMoTION AcT oF 1980 (apDED
FISHER!IES SHORESIDE FACILITIES—-ONLY FISHING VESSELS

PREVIOQUSLY ELIGIBLE).

-= {1as Tax AcT AND 1983 CONTINUING REsoLuTIoN (BOTH

PROHIBITED ANNUAL FINANCING CEILINGS).

WHAT [T Is:

-= $850 MILLION REVOLVING GUARANTEE AUTHORITY-

—~ FINANCES LONG-TERM DEBT PORTION OF CONSTRUCTION OR

REFURBISHING COST.



i~

-~ FiSHING VESSELS AND SHORESIDE FACILITIES ELIGIBLE.

How IT WoRKsS:

-~ CAN FINANCE UP To 87 1/2 PERCENT OF COST FOR UP TO 25

YEARS (USEFUL-LIFE KEY).

-- LenpeEr ReECEIVES 100 PERCENT GUARANTEE OF NOTE (FULL

FAITH AND cReDIT ofF U.S.).

-~ BORROWER RECEIVES LONG-TERM FINANCING-

-= GOVERNMENT RECEIVES MORTGAGE TO SECURE ITS GUARANTEE.

-- IF BORROWER DOES NOT PAY LENDER, GOVERNMENT MUST REDEEM

BORROWER'S NOTE WITHIN 30 DAYS OF LENDER'S DEMAND.

-- GOVERNMENT LIQUIDATES ITS COLLATERAL TO COLLECT

REDEEMED NOTE-

= ALL INCOME AND EXPENSE ARE ASSETS AND LIABILITIES OF

PROGRAM FUND (I1.E., SELF-~SUPPORTING).



B.

FISHERIES LOAN FUND

0 STATUTORY AUTHORITY:

-- F1sH aND WiLDLIFE AcT oF 1956.

-- AMERICAN FIsHERIES PromoTiON AcT ofF 1980.

0 WHAT IT Does:

-- PROVIDES COUNTERCYCLICAL FINANCING TO VESSEL OWNERS

DANGER OF DEFAULTING ON MORTGAGES.

o How [T Works:

-- THREE PRIORITIES.

-- THREE PERCENT LOANS FOR FIRST 2.

CCF

0 STATUTORY AUTHORITY:

-~ MERCHANT MarINE AcT of 1936, 8607. 46 (.S.C.117

IN



WHAT IT Does:

-- PROVIDES A TAX DEFERRAL ON CURRENT INCOME FOR NEW
VESSELS, REFURBISHING EXISTING VESSELS AND NEW
EQUIPMENT.

How IT Works:

-- AGREEMENT wITH NMFS.

<~ SET UP ACCOUNT WITH OWN FINANCIAL INSTITUTIONS.

-- REPORT TOo IRS ON TAX FORM.

-~ REDUCES BASIS OF NEW ASSET WHEN BOUGHT WITH TAX

DEFERRED FUNDS-.



NOTICE

FISHERIES LCAN FUND
APPLICATION INSTRUCTICNS

The open season for emergency loans from the Fisheries loan Fund will be from
June 15 to July 29, 1983. These are countercyclical assistance loans for the
purpose of aveoiding default on mortgages financing the construction,
reconstruction, or reconditioning of fishing vessels of at least five net tons.
$9.7 millicn is available for these loans this year. $3.9 million of that
amount is reserved for fishermen financed under the Fisheries Chligation
Guarantee Program. The other $5.8 million is available to any other fishermen
financed elsewhere who meet the eligibility criteria. Fishermen financed under
the Fisheries Obligation Guarantee Program may apply at any time, but
applicaticns should be in before the end of July. All other fishermen financed
elsewhere may apply only during the open season.

Fishermen financed under the Fisheries Guarantee Program should contact
their nearest NMFS Financial Services Branch for application instructions. The

balance of this notice applies only to other fishermen not financed under the
Fisheries Cbligation Guarantee Program.

o What's Available.

- $1.16 millicen in emergency loan funds are available to residents
of each of the following areas ($5.8 million in total):

° New England, Mid-Atlantic, and Great Lakes
Gulf of Mexico, South Atlantic, and Carribean.
California and Pacific Islands
Washington and Oregon

@ Alaska
- Interest rate is 3 percent.

- Repayment maturity is up to 10 years.



Who it's Available to:

You must he a U.S, citizen.

You must own a commercial fishing vessel of at least 5 net tons.

You must be in jeopardy of defaulting on a mortgage which financed
the above vessel's construction, recenstruction, or reconditioning.

You must personally skipper and own the vessel whose mortgage you
are in jeopardy of defaulting (vessels with hired skippers don't
qualify).

You must have at least 5 years experience as a skipper of vessels

you owned.

You must have made a profit during at least 2 of the 5 years
above.

Tou cannot be in bankruptcy.

Your mortgage cannot already be in process of foreclosure.

You cannot have any other assets capable of generating the funds for
which this lcan is sought.

Your vessel must have a sufficient debt-to-equity ratio and insurable
value to safely secure the loan amount requested (maximum loan amount
is cne year's mortgage debt service, but all loans will be Xept as
small as possible).

Your situation must be such that the requested loan, if approved, will
result in a strong assurance of continued operation and repayment of
the lean.

Cnly the owner of the vessel himself may apply (don't have someone
apply on your behalf), .

Applications which aren't materially complete at the time of our
receipt will be returned.

Do not apoly unless you meet all the above requirements.

How It'll Be Made Available:

Applications submitted before or after the open season won't be
accepted.




- Applications will be considered in the order of their receipt by us.

- Qualified applications will be approved in the order of their raceipt
until available funds are exhausted,

What MUST BE Included in Applications. (Since no application form is

available, send the follewing informaticn in the order indicated).

(1) Personal.

{a)
(b}
(c)
(d)
{(e)
(£)

(g}

(h}

(i}

2} Loan

Name.

Address.

Telephone number,

Marital status. N
Social security number,

IRS taxpayer number.

Complete biography. Include age, place of birth (prcof of
naturalization if naturalized), health, experience, references,
operating history, accomplishments, etc. Be specific about what
fishing vessels you owned and skippered, what they fished for,
when you owned and gkippersd them, etc.

Balance sheet for ycurself (current within &0 days of
application). All personal debts must be disclosed, with

the amount and frequency of repayment requirements. List
acquisition cest and market value for all non-cash assets.

All items must be described thoroughly to permit our
verification. Give names, addresses, and telephone

numbexrs of each person you owe money to and each person who owes
money to you. 1/

Federal income tax returns for vourself for the last 5-vears. 1/

Purpose:

(a)

{b)

(a)

{e)

Amount of loan requested (maximum is one year's debt service
on mortgaged vessel).

What loan will be used for {who it will be paid to and for what).
Why a lesser amount would not be enough.

Why the amount requested will assure your abilitvy to continue
in operation and repay the loan (ke specific),

A letter from each of two banks declining to lend vou *he
amount you are reguesting from the Fisheries Loarn Fund.



{2) Pinancial Information:

{a)

(b)

{c}

(d)

(e)

(£)

Balance sheet for your vessel's business (this must be current
within 60 days of application and must be for the vessel whose
mortgage is in jeopardy of default}, All vessel debts must be
disclosed, with the amcunt and frequency of repayments. List
acquisition cost and market value for all non-cash assets. All
items must be described thoroughly encugh to permit our
verification. Give names, addresses, and telephone numbers of
each person you owe money to and each person who owes you
money. 1/

Profit and loss statement for your vessel during last 12 months
{this must be current within 60 days of application and must be
for the vessel whose mortgage is in jeopardy of default}. Pleasa
be specific about all items of profit and loss.

Federal income tax returns for vour vessel business for the
last five vears. 1/

Trip settlement sheets for the past 90 days (for the
vessel whose mortgage is in jeopardy of default).

Current balance sheet and profit and loss statement for
any cother business you own.

Name, address, and telephone number of your bookkeeper
and your attocrney.

Name, address, and telephone number of the principal
people who buy your vessel's catch and the principal
people who sell your vessel supplies and services,

(4) Vessel Information {for the vessel whose mortgage is in jeopardy
g9

of default):

{a)

(c)

(@)

{g)

n ]

Copy of all vessel mortgages (include names, addrasses,

and phone numbers of mortgagees and present outstanding
balance of sach mortgage).

Current U.S. Coast Guard form 1320 (certificate of ownership).

Recent photograph of vessel.

Inventory of vessel equipment and description of vessel's
rigging.

Survey report for vessel (no older than one vear}.

Copy of vessel’s insurance policy (plus name, address,
and teleghone number of agent).



{g) MNumber of engine hours and date of last engine aoverhaul.
(h) Date of last vessel dry dock.

{1} Vessel acquisiticn cost and present market value.

{j} Complete disclosure of all lienable vessel debt.

a Where to Send Application:

== Residents of New England, Mid-Atlantic, and Great Lakes states, send
to: Naticnal Marine Fisheries Sexrvice, 14 Elm Street, Federal
Bldg., Gloucester, Massachusetts (01930

-— Residents of Gulf of Mexico and South Atlantic States, send to:
National Marine Fisheries Service, 9450 Koger Blvd., St. Petersburg,
Fleorida 33702 -

== Residents of California and Pacific Islands, send to: HNational Marine
Fisheries Service, 300 South Ferry Street, Terminal Island,
California 90731

-- Residents of Washington, Oregon, and Alaska, send to: Naticnal Marine
Fisheries Service, 7800 Sand Point Way, NE, BIN C1l5700, Seattle,
Washington 98115

1/. TIf you own the vessel as a sole proprietor, you need send only your

perscnal balance sheet and tax returns. If you own *he vessel through a

corpeoration or partnership, you must send both yvour personal balance sheet and
tax returns and these for the corporation or partnership,
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DEPARTMENT OF COMMERCE

National Oceanic and, Atmospherlc
Admlnlstratlon

50 CFR P&ﬂ 255
[Docket No. 21 117-233]

Fisheries Obligation Guarantee
Program

AQENCY: National Oceanic and
Atmospheric Administration (NOAA),
National Marine Fisheries Service,
Commerce.

ACTION: Final rule.

SUMMARY: NOAA issues a final rule to
implement the American Fisheries
Promotion Act amendments to Title XI
of the Merchant Marine Act, 1936. This
final rule is a modification of the rule
proposed on August 3, 1982 (47 FR -
33648). The modification is in response
to public comment and for clarification.
This rule will extend the availability of
guaranteed financing under the Title XI
Program to fisheries shoreside facilities
and make other changes in the existing
vessel financing program.

EFFECTIVE DATE: December 23, 1982.

FOR FURTHER INFORMATION CONTACT:
Michael L. Grable, Chief, Financial
Services Division, National Marine
Fisheries Service, 202-834-7496.

SUPPLEMENTARY INFORMATION: The
Fisheries Obligation Guarantee Program
provides a Federal gnarantee of the debt
portion of the cost of constructing,
reconstructing, reconditioning, or (under

- limited circumstances) purchasing

fishing vessels and fisheries shoreside
facilities. The Agency is authorized to
guarantee financing of up to 87% percent
of the cost of such vessels or facilities.
Guaranteed debt maturities may be up
to 26 years. In order to secure its
guarantee, the Federal Government
holds and services (as mortgagee) a

" mortgage on the property financed and
such other collateral as the Agency
deems necessary. The security for the
private obligee (the lender or investor}
who funds the guaranteed financing is .
the Federal guarantee of the debt
obligation held and serviced by that
private obligee.

The following is a description of how
the Program works:

(1) An obligor (the borrower) applies
to the Agency. A filing and commitment
fee, 75 percent of which is
nonrefundable, is required at the time of
application,

(2) The Agency conducts an
investigation of the obligor and an
analysis of the project to determine
eligibility for a guarantee. This is a

standard risk assessment evaluation,
involving such factors as the obligor's
demonstrated fisheries ability and -
experience, character and reputation,
past record of operations, and financia!
condition; and the financial, economic,
and technical feasibility of the project.
(3) If the project is approved for a
guarantee, the Agency issues a letter
approving in principle the issuance of a
guarantee for financing, This letter

states all the terms and conditions under-

which a guarantee will be issued. The
remaining 25 percent of the obligor's
filing and commitment fee is earned by
the Agency at this point. If the project is
not approved for a guarantee, the
Agency issues a declination letter and
returns to the applicant the remaining 25
percent of the filing and commitment
fee.

(4) The obligor accepts the Agency’s
terms and conditions as stated in‘the
Approval in Principle letter.

(5) The obligor and the Agency
cooperate in selecting a private obligee
(the lender or investor) willing, with the
Agency’'s guarantee, to fund the
financing under terms acceptable to the
obligor and the Agency.

(6) Once a private obligee has agreed
to commit funds to the obligor, under -
terms acceptable to the Agency and the
obligor, the Agency issues a guarantee
commitment which is signed by the
obligor, the private obligee, and the .
Agency. At this point, all three parties
are bound to the terms and conditions of
the financing and the guarantee.

(7) Closing documents are prepared
and approved as to form, the financing
is closed, and the proceeds are
disbursed. The private obligee receives
a debt obligation from the obligor and a
guarantee of repayment from the
Federal Government. The Agency
receives from the obligor a mortgage on
the property financed and such other
collateral as has beén required. The
obligor receives from the private obligee
the proceeds of the financing,

(8) Payments on the debt obligation
are made by the obligor to the private
obligee. Annual guarantee fees are paid
by the obligor to the Agency.

{9) If the obligor fails to pay the
private obligee as provided in the
guaranteed debt obligation, the private
obligee may demand payment under the
Agency's guarantee.

(10) Once the Agency is required to
make payment under the guarantee, the
Agency liquidates the debt obligation by
foreclosmg on its collateral and/or by
pursuing all other collection remedies
available to the Agency.

Prior to enactment of the American
Fisheries Promotion Act (AFPA), the
Agency was authorized to guarantee

" financing only for the construction,

reconstruction, or reconditioning of
fishing vessels, The American Fisherie§
Promotion Act made the following
changes in the fisheries portion of the
Title XI Program:

(1) Authorized guaranteed financing of
the cost of constructing, reconstructing,
or reconditioning fisheries shoreside
facilities.

(2) Authorized, under certain limited
conditions, guaranteed financing of the
cost of purchasing used fishing vessels
or fisheries shoreside facilities.

(3) Authorized guaranteed financing
for fishing vessels and fisheries
shoreside facilities to be used in
developing fisheries, where risks may be
greater than in more traditional
fisheries.

(4) Created separate subfunds in the
Federal Ship Financing Fund for
income/expenses related to traditional
financing risks and income/expenses
related to higher-risk developing
fisheries. )

{5) Expanded the definitions of
reconstruction and reconditioning, but
excluded routine minor repairs and
maintenance.

(6) Extended eligibility for guarantees
to nationals of the United States and
citizens of the Northern Mariana

iIslands.

(7) Made it clear that for the purposes
of determining eligibility for guarantees,
the term “State” as used in section 2 of
the Shipping Act, 1916 (46 U.S.C. 802)
includes any State, the District of

. Columbia, the Commonwealth of Puerto

Rico, American Samoa, the Virgin
Islands of the United States, the
Northern Mariana Islands, or any other
Commonwealth, territory, or possession
of the United States.

{8) Authorized guaranteed financing
for the purchase, reconstruction, or

Jeconditioning of previously guaranteed
vessels or facilities which are sold at a
foreclosure sale instituted by the
Agency or sold by the Agency itself
after purchase of such collateral at a
foreclosure sale. i

A notice of proposed rulemaking
relative to these changes in Title XI was
published on August 3, 1982 (47 FR
33648). Sixty-six comments were
received in response to this notice. After
considering these comments, the Agency
has decided to make the following
changes in the proposed rulemaking. ~

Comments and responses:

(1) Several parties commented that
filing and commitment fees based on a
flat percentage of project cost could
produce higher than warranted filing
and commitment fees in connection with
higher-cost projects. o
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In general, higher-cost projects do -
involve higher processing costs. Since
the risk of loas is higher, the degree of

investigation is also higher, Higher-cast

projects also most often involve more
complicated closing, and this will be
particularly true when the Agency Is
ready to begin using guaranteed bonds,
rather than guaranteed notes, for the
higher-cost financings. The Agency daoes
agree, however, that the proposed fee
basis could produce fees higher than
warranted in the case of very high cost
projects, The proposed filing and
commitment fee has, consequently, been
reduced from % of 1 percent of the total
project cost to % of 1 percent of the first
$2,000,000 (or any portion thereof) of
project cost and X of 1 percent of all
project cost over $2,000,000.

{(2) Ons party commented that the
filing fee should be partially refundable
if changed circumstances required
withdrawing an application.

Nonrefundability of the Agency's

filing fee is one way of controlling the

incidence of speculative applications.
The Agency desires to keep the filing fee
nonrefundable. The cemmitment fee
(which is 25 percent of the total filing
and commitment fee) is refundable if an
application is declined of if an
apphcauon is withdrawn before
issuance of an approval i in principle
letter,

{3) Several parties commented that
the proposed rules should specifically
cover inland fisheries facilities which
involve freshwater fish.

The rules, as proposed, include inland
fisheries facilities whether they involve
saltwater or freshwater fish. The word
“shoreside” was not intended to mean
that a facility needed to be in proximity
to a shoreline, ,

(4) One party commented that the
proposed rules shounid: (a} Provide for
“call™ protection on guaranteed
financings, [b) provide additional
information on the method of calculating
interest on guaranteed financings, and
{c) revige the current guarantee
termination provisions.

Theee are contractual matters which
need not appear in the rules. In general,
reasonable “call” provisions acceptable
to the borrower are permiasable, but
prepayment penalties are not part of the
amount guaranteed. The Agency is now
revisimg its contracts to (a} provide for a
uniform methed of calculaling interest
and [b) revise the current guarantee
termination provisions by restricting
termination to the defaulted payments
for which demand has not been timely
(rather than termination of the entire
guarantee).

{5} One party commented that
domestic corporation whose stock is

owned by noncitizens of thé United
States should be eligible for the

Tfe term “gitizen or national of the

'United States” ia defined by Title XI. In

the case of fishing vessela, U.S. citizen
corporations must meet the coastwise
trade requirements of section 2 of the
Shipping Act, 1818; this means, among
other things, that 75 percent of the
corporation's stock must be owned by
U.8. citizens or nationals. In the case of
fisheries shoreside facilities, Title X1
itself requirea that 75 percent of a
corporate obligors stock must be owned
by U.8. citizens or nationals. This
comment cannot, consequently, be
adopted.

(6} One party commented that excess
proceeds realized from the resale of
collateral previously acquired by the
Agency at a foreclosure sale should be
credited to the previous obligor,

Once the Agency has acquired
collateral at a foreclosure sale, ita resale
risk is borne by the Agency and no
portion of the resale proceeds will be
credited to the previous obligor,

{7} Two partieas commented that
equity investors without demonatrated
fisheries ability and experience should
be limited to a minority interest in a’
project eligible for program financing,
rather than the proposed rules'
requirement that the person with the
demonstrated fishing industry ability
and experience have a “significant”
equity interest in the project.

This suggestion could adversely affect
a few projects which were highly
desirable aven though outside equity
investors would own more than 49
percent of the project. Nevertheless, the
Agency so strongly believes that the
commitment of solid fisheries
experience {s such a prime reguirement
of success in the fishing indusiry that
this comment has been adopted. Outside
equity investors will, consequently, be
restricted to no more then 49 percent
ownership of a project eligible ﬁur
Program financing,

(8) One party commented that
political subdivisions of the states
should be included in the definition of
“citizen or national of the United
States.”

This comment has been adopted.

(9) One party eommented that the
Program should provide short-term
financing of construction costs during
the Tﬁmperty's construction interim.

¢ proposed rules do not preclude
this. Because the program’s staff is
presently limited, however, applications
will for the foreseeable future by limited
to long-term financing. Should
circumastances permit it in the future,
applications will also be accepted for

short-term financing-during the
construction interim. The reasonable
intereat cost of non-guaranteed, short-
term financing during the construction
interim can, however, presently. be
included in the amount of the
guaranteed financing,

(10) One party commented that
irrevocable letters of credit might be
acceptable in lieu of guarantees from
parties whose net worths would
otherwise have to be pledged.

This comment has been adopted.

(11) One party commented about the
lack of loss payee and other mnrtgagee
provisions concerning casualty .
insurance on program collateral,

Although this is a matter of standard
contractual procedure, the Agency has
included its standard mortgagee
requirements in the insurance section of
the final rules.

{12) One party commented that
provisiong should be made for trustees
in the paying agency section of the rules.

This comment has been adopted. -

(13) One party commented that: [a)
Provision should be made for trustees,
acting on behalf of guaranteed obligees,
to tender those ohligess' demands, [h)
the time limits within-which demands
must be made should be specified, and
{c) provision should be made with
respect to the avoidable preference
provisions of the Bankruptcy Act.

The Agency has made it elear in the
finai rules that the word “obligees” in
the demands and paymeni section
includen obligees’ agents and trustee.
The time limits within which demands
must be made are established by Title
Xl and specified in sach guarantee
coniract, and this need not be addressed
by these final rulea. It is not the
Agency’s intent that payment of any
demand be avoided by the avaidable
preference provisioms of the Bankruptcy
Act, but the Agency cannot predict what
a Benkruptcy Court might or might not
do. :

(14} One party commented that

costs should be specnﬁcally
included as eligible.

This comment has been adop1e¢

(15) Several parties commented that
the exclusion feem program financing of
local distribution facilities was -
undesirabla. One of these parties,
representing 1,200 seafoed companies,
commented that this exclusion was
contrary to Tithe XI and inconsistent
with its legislative histery.

The Agency has revised this section of
the final rules to make program
financing available to local ﬁaherles :
distribution facilities,

{18) One party commented that
fisheries shoreside facilities for
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commercial passenger ¢ fishing
vessel operations should be eligible for
program financing, but would often be
excluded by the definition of fisherles
shoreside facilities in the proposed
rules.

. The definition of fisheries shoreside
facilitigs follows Title XI's language and
must, consequently, stay as it was
proposed.

(17) Several parties commented that :
the definition of “underutilized fishery”
should be broadened.

The Agency believes the definition of
underutilized fisheries, as proposed, is
adequate. The final rules have, however,
been modified to make it clear that a

. State's determination of underutilized

status for a fisheries resource within
_that State’s fishery management
jurisdiction is sufficient to qualify that
resource as underutilized for the
purpose of program financing.

(18) One party commented that Title
XI prohibits financing fisheries
processing véssels built in foreign
countries, and requested modification of
the proposed rules to reflect the same.

A fisheries processing vessel can fall
under the Title XI definition either of .
“fishing vessel” or “fishery facility,”
since both definitions are clearly broad
enough to encompass fisheries
processing vessels. If fisheries
processing vessels were in every case to
be considered as falling under the Title
X1 definition of “fishery facility,” then
they clearly would have to be built in
the United States because the statutory
definition of “fishery facility” requires

~ that vessels eligible as fishery facilities
be built in the United States. If fisheries
. processing vessels were in every case to
be considered as falling under the Title
_ XI definition of “fishing vessel,” then
they clearly would not have to be built
in the United States because the -
statutory definition of “fishing vessel”
requires only that eligible fishing vessels
(a) meet the citizenship requirements for
. documenting vessgels in the coastwise
trade and (b} fall within the statutory
definition of “fishing vesse]” established
in the Fishery Conservation and
Management Act of 1876. Moreover, the
Title XI language pertaining to program
financing of the purchase (as opposed to
- the construction, reconstruction, or
reconditioning) of used fishing vessels or
fisheries shoreside facilities permits
program financing of the purchase price
* of used equipment when (a) the
equipment “* * * will be reconstructed
or reconditioned in the United States
and contribute to the development of the
United States fishing industry * * *” or
(b) will be used in connection with an
underutilized fishery. The Agency’s
conclusion is that all fisheries vessels

must have been constructed in U.S,
shipyards in order to be eligible for
program financing, with the exception of
used, noncatching fisheries vessels
which will “contribute to the
development of the U.S. fishing
industry” or be used in connection with
an underutilized fishery. Inr the latter
instance, the purchase price of used, .
noncatching fisheries vessels built in
foreign shipyards may be financed
under the program if those vessels are
also to be reconstructed or
reconditioned in the United States and
are properly documented as U.S.
vessels.

The final rules will be modified to
incorporate this conglusion.

(19) One party commented that the
proposed rules’ requirement that all
partners in a partnership owning a
fishing vessel be U.S. citizens is not
consistent with either Title XI or Federal
documentation requirements for vessels

* engaged in the coastwise trade.

The final rules will be changed to
provide that, although all general
partners in a partnership eligible for
Program financing of a fishing vessel or
fisheries shoreside facility must be U.S,
citizens, up to 25 percent of the
partnership may be owned by /imited -

_ partners who are not U.S. citizens.

(20) One party commented that the
requirement that reconstructed or
reconditioned property have an
economically useful life of at least 10
years could be counterproductive in the
instance of modern processing
equipment which might have an
economically useful life of less than 10
years, This party suggested that the 10-
year requirement be reduced to a 5-year
requirement.

The final rules have been modified to -
accommodate this comment.

(21) One party requested clarification
of the exclusion from program financing
of fisheries shoreside facilities not
“primarily” engaged in wholesale
operations.

The final rules provide clarification.

(22) Several parties commented that
heavy, product-transportation
equipment not intended for highway

" operation should not have been

excluded from the definition of fisheries
shoreside facilities.

This comment has been
accommodated.

(23) One party commented that the
weighted average method of determining
financing maturity where equipment
with differing economically useful lives
is involved should be optional because
other methods might be more desirable.

This comment has been adopted.

(24) One party commented that
minimum working capital requirements

" economically viable, fisheries

should be based on an applicant’s |
consolidated operation to prevent T
transferring assets from ope affiliaté to
another in order to mest minimum
requirements for the project proposed - ’ J
for program financing. *
Tha.general intent of this comment -
has been adopted. o
(25) One party commenfed that the
minimum working capital requirements
should be based upon the projected
amount of the financing's first annual
principal and interest payment rather

_ than upon a flat percentage of a

project’s total capitalizable cost.

This comment has not been adopted. :

(26) Several parties commented on the
conditional fisheries issue. One party
opposed any change in the present
conditional fisheries policy. One party
suggested that the conditional fisheries
concept be applied to fisheries
processing facilities. Another party
suggested exactly the opposite.

There is no authority in Title XI for
applying the conditional fisheries .
concept to fisheries processing facilities
(the Title XI authority upon which the
conditional fisheries concept is based is
limited specifically to fishing vessels).
Even if there were Title XI authority to
extend the conditional fisheries concept
to fisheries processing facilities, the
Agency does not believe doing so would
be productive. In order to remain )
7/
processing facilities need the flexibility
to vary their operating plans
consistently with supply and demand
factors. The Agency believes that the
best way to make sound financing .
decisions is through the risk assessment
process. The degree of commitment of
principals with solid experience in the
fishing industry, the financial condition
of the principals and the project, and the
project’s profit potential in the operation
intended are the best criteria for ‘
financing decisions.

The conditional fisheries mechanism
for fishing vessels has been slightly
modified to provide a greater program

. ability to finance vessels with a strong

fisheries development potential-The
Agency believes this is consistent both
with the American Fisheries Promotion
Act amendments to Title XI and with

the results of a previously published
Advance Notice of Proposed

Rulemaking regarding the conditional
fisheries issue. The great majority of the
extensive comment received as a result
of that Notice favored complete
elimination of the conditional fisheries
concept. The Agency has, however,
made the least change possible in the
conditional fisheries concept consistent
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with the fisheries development initiative
in Title XI. - i

(27) Several parties commented that
the Fishing Vessel Capital Construction
Fund Program should be made available
to fisheries shoreside facilities.

The legislative authority for the
Fishing Vessel Capital Construction
Fund Program limits that program to
vessels. No change can, consequently,
be made through a rulemaking.

(28) Several parties suggested that the
program should guarantee tax-exempt
industrial revenue bonds.

“This is not consistent with overall
Administration policy.

(29) Two parties opposed
implementation of the Fisheries
Obligation Guarantee Program.

(30) One party expressed a strong
view that the Fisheries Obligation
Guarantee Program does not go nearly
far enough in addressing the fishing
industry’s economic problems.

This final rulemaking has been
reviewed in accordance with Executive
Order 12291 (*Federal Regulation”) and
the Commerce Department guidelines
implementing that Order. The Agency
has determined that this firal
rulemaking is nat "majer” within the
context of the Order or its implementing
guidelines because the final rulemaking
does not significantly affect the
economy, costs or prices, competition,
employment, investment, or
productivity. Aceardingly, na regulatory
impact analysis is: requized.

This rulemaking was initially exempt
from the notice and comment provisions
of the Adminietrative Procedure Act.
Therefore, it is exempt from regulatery

flexibility analysis under the Regulatory -

Flexibility Act.

Because the AFPA authorizes
guaranteed financing of previously
ineligible projects, the colleetion of
additional information fram applicants
will be requized. The eollection of this
additional imformetion is neceseery for
determining eligibility. This final

" rolemaking has, consequently, bsen

submitted to the Office of Management
and Budget in aecordance with the
Paperwork Reduction Act of 1980.

This final rulemaking will affect only
those who choose to apply for
guaranteed finaneing, This final
rulemaking will, consequently, nat have
a significant economic impact on a
substantial number of small entities. The
Assistant Administrator for Pisheries,
National Oceanic and Atmospheric
Administration, kas also determined
that these regulations do not require thé

_preparation of ap environmental impact

analysis under the National
Environmental Policy Act.

'255.08

This final rulemaking establishes rules
for those provisions of Title XI of the
Merchant Marine Act, 1936, as amended
by the American Fisheries Promotion -
Act, which authorize the Secretary of
Commerce to guarantee financing for
fishing vessels and fisheries shoreside
facilities. Elements of Title XI which did
not need to be elaborated in this final

. rulemaking have not been included.

Additional details of program
administration not addressed by this
final rulemaking will be covered by
guidance issued from time-to-time by the
Chief, Financial Services Division,
National Marine Fisheries Service.

List of Subjects in 50 CFR Part 255

Fisheries, Fishing vessels, Financing,
Business.

Dated: December 20, 1982,
William G. Gordon,
Assistant Administrator for Fisheries.

For the reasons stated in the
preamble; 50 CFR Part 255 is revised te';
read as follows:

PART 255—FISHERIES OBLIGATION
GUARANTEE PROGRAM

Sec.

255.1 Purpose.

256.2 Defimitions.

255.3 Applications.

2556.4 Citizenship requirements.

2555 Project requirements.

Guarantee limits, debt maturities, and
interest rates.

255.7 Fishing industry ahility and
experience.

255.8 Ecomomic soundness.

255.9 Fimancial requirements.

255.10 Collateral. )

256.11 Miscellaneeus requirements.

255.12 Fees. :

25513 Demands and payment.

255.14 Default/liguidatien of collateral,

255.15 Program guidelines..

255.16 AppHeability of rules.

Authority: Title XT, Merchant Marine Act,
1936, as amended (46 U.8.C. 1271-1279, Pub,
L. 96-561} and Reorganization Plan No. 4 of
1970 (86 Stat. 909).

§256.1 Purpese.

These rules govern guarantdeed.
financing for fishing vessels and
fisheries shoreside facilities under the

provisions ef Title XI of the Merchant

Marine Aes, 1836 (46 U.S.C. 1271-1279),
as amended by the American Fisheries
Promotion Act (Pub. L. 96-561). The
purpose of the Fisheries Obligation.

Guarantee Program is to make long-term -

financing available to the United States
fishing iadustry by previding a U.S.
Government guarantee of repayment of
the debt portion of fishing vessel and
shoreside facility constmpction, :
reconstruetion, reconditforring, or (where
eligible) purchasing costs. '

§255.2 Definltions.

{a) Act means Title XT of the Merchant
Marine Act, 1936, as amended (46 U.S.C.
1271-1279). §

(b) Actual cost means the total
amount paid or owed by an obligor for
the coastruction, reconstruction, ~
reconditioning or fwhere eligible)
purchase of fishing vessels or fisheries
shoreside facilities.

(c) Agency means the National Marine
Fisheries Service, Nationak Oceanic and
Atmospheric Administration, U.S.
Department of Commerce.

(d) Chief, Financial Services Divisionf
means the Chief, FinanciaF Services
Division, Nattonal Marine Fisheries
Service, National Oceanic and
Atmospheric Administration, U.S.
Department of Commerce, or his
designee.

(e) Citizen of the Nartherm Mariana
Islands means:

(1) Any individual who is a citizen of
the Northern. Mariana Islands (and
qualifies as such under Section 8 of the
Schedule on Transitional Matters.
attached to the Constitution of the
Northern Mariana Islands); -

(2) Any corporation formed under the
laws of the Northern Mariana Islands, if
at Ieast 75 percent of it is owned by
individuals specified in paragraph (e}(1)
of this section or citizens or nationals of
the United States; or

(3) Any partnership or other form of
association, if all the general partners,
and at least 75 percent of all partners,
are individuals speeified in paragraph
{e)(1) of this section or citizens or
natiomals of the United States.

(f) Citizen or national of the United
States means: :

{1) Any individual who is a citizen of
the Northern Mariana Islands or a
citizen or mational of the United States

" of America; -

(2) Any corparation, if at least 75 .
pezcent of it is owned by citizens of the
Northern Mariana Istands or by citizens
or nationals of the United States of
America within the meaning of the
prowisions of Section 2 of the Shipping
Act, 1916 (46 U.S.C. 802); or - .

(3) Anry partnership or association, if
all the general partners, and atleast. 75
pereent of all partners, are sitizens of
the Northern Mariana Islands or citizens
or nationals of the United States of
America. -

(8) Conditional fiskery means any .
fishery which has been declared as
conditional under 50 CFR Part 251.

{h) Contribute to the development of
the U.S. fishing industry means any
Pproject which:

(1) Enables fishing vessels to reduce
harvests in conditiomal fisheries;
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(2) Applies new technology:

(3) Makes any fisheries operation
afloat or ashore more efficient,
productive, or competitive; -

(4) Has a potential for increasing
ﬁsheries exports;

(5) Aids in the development of an
underutilized fishery; or

(6) In any other demonstrable way,
contributes to the stability, growth,
productivity, or development of the U.S.
fishing industry.

(i) Depreciated actual cost means the
actual cost of a fishing vessel or .
fisheries shoreside facility, depreciated
(excluding land, which is not
depreciable) on a straightline basis at
one-year intervals over the vessel or

‘facility's economically useful life, less a
10 percent salvage value.

(i) Economically useful life means the
period during wluch the fishing vessel or
fisheries shoreside facility, with proper
maintenance, will remain economically
productive.

(k) Fish means ell forms of aquatlc
animal and plant life other than marine
mammals and birds.

(1) Fisheries shoreside facility means
any land, or structure or equipment on
land, used for unloading, receiving,
holding, processing, or distributing fish
of every kind (including fish caught as a
result of commercial passenger carrying
fishing operations). This term does not
include:

(1) Office furniture, equipment, or’
8y plies;

2) Any rolling equlpment which w1ll
be used outside the primary production
gite;

(3) Any other non-fixed equipment
which should be financed either from
working capital or by the proceeds of

short-term financing from other sources;
or : .

{4) Any facility where more than 49
percent of the gross income is projected
to be from the retail selling of fish or
fisheries products or from anything else-
-other than the unloading, receiving,
holding, processing, or distribution of
fish.

. (m) Fishing vessel means any vessel,
- boat, ship, or other craft which is
documented under United States law
and is used for, equipped to be used for,
or of a type which is normally used for
commerdcial fishing (including
commercial passenger carrying fishing
vessels) or aiding or assisting one or
more vessels at sea in the performance
of any activity relating to fishing
{including, but not limited to,
preparation, supply, storage,
refrigeration, transportation, or
processing).

{n) Obligee means the party who
lends the proceeds of a guaranteed

obllgation or invests in a guaranteed

' obllgatlon

(o) Obligor means the party who
borrows the proceeds of a guaranteed
obligation."

(p) Program means the Fisheries
Obligation Guarantee Program under
Title XI of the Merchant Marine Act,
1936, as amended (46 U.S.C. 1271-1279).

(q) Project means a construction,
reconstruction, reconditioning, or {where
eligible) purchase of fishing vessels or
fisheries shoreside facilities, whose
financing will be guaranteed under the
Program.

(r) Reconstruction or reconditioning
means any improvements of used fishing
vessels or fisheries shoreside facilities
provided that:

(1) At least 75 percent of improvement
expenditures are capital, rather than
expense, items;

{2) The improved vessel or facility will
have an economically useful life of at
least 10 years (or longer if the term of
the proposed financing for which a
guarantee is sought is longer), but
specific equipment involved in a
reconstruction or reconditioning may
individually have economically useful
lives of less than 10 years;

(3) The improved vessel or fﬂClllty will
be fit and sufficient for its intended
operation; and

(4) The improvement project mvolves
i 7 §255.4 Citizenship requirements.

more than routine repair or
maintenance. ‘

(s) Secretary of Commerce means the
Secretary of Commerce, or his designee.

(t) State means any State of the
United States of America, the District of
Columbia, the Commonwealth of Puerto
Rico, American Samoa, the Virgin
Islands of the United States, Guam, the
Northern Mariana Islands, any other
commonwealth, territory, or possession
of the United States of America, or any
political subdivision of any of the above.

(u) Underutilized fishery means:

(1) Any species of fish for which

. foreign fishing within the U.S. Fishery

Conservation Zone is permitted or any
species of fish within or without such

. zone for which a. demonstration can be

made that such species is not fully
utilized by U.S. fishing vessels
(including species designated as
underutilized by states under whose
fishery management jurisdiction those
species fall); or

(2) For fisheries shoreside facilities,
any facility which will utilize the species
defined in paragraph (u)(1) of this
section, or any facility for which a
demonstration can be made that existing
fisheries shoreside facilities are
inadequate to fully, properly, or.
efficiently utilize fishing vessel

produ,ctlon, regardless of the species
involved.

§255.3 . Appucanom.

Applications for a program guarantee
should be submitted to the Agency
office listed below which corresponds to
the region in which the proposed project
will operate:

National Marine Fisheries Service,
Northeast Region, Financial Services
Branch, Post Office Building, Box 1109,
Gloucester, Massachusetts 01930.(617)
281-3600

National Marine Flshenes Service,
Northwest Region, Financial Services
Branch, 7600 Sand Point Way, NE., Bin
C15700, Seattle, Washington 98115
(208) 527-6122

National Marine Fisheries Service,
Southwest Region, Financial Services

‘Branch, 8450 Koger Blvd., Duval Bldg.,

St. Petersburg, Florida 33702 (813) 893-
3148 ’
National Marine Fisheries Service,

Southwest Region, Financial Services

Branch, 300 South Ferry Street,
Terminal Island, California 90731 {213}
548-2478

Application forms are obtainable from.
the offices listed above. All potential
applicants should discuss their project
with a regional Program officer before
submitting an application.

Any citizen or national of the United
States is eligible to apply for a
guarantee under the Program.

§ 255.5 Project requirements.

(a) Qualifications for program
guarantees. Program guarantees are
availale for financings (including
reimbutsement of obligors for
expenditures previously made) for the
construction, reconstruction,
reconditioning, or (where eligible)

‘purchase of any fishing vessel

documented under United States law or
any fisheries shoreside facility located
anywhere in any State of the Umted
States.

(b) Used fishing vessels and fisheries -

shareside facilities. Financing of the
purchase cost of any used fishing vessel
or fisheries shoreside facility may be
guaranteed only if the vessel or facility
will (1) aid in the development of an
underutilized fishery or (2) contribute to
the development of the U.S. fishing
industry and*be reconstructed or
reconditioned in the United States.

(c) Conditional fisheries. Program
guarantees are available for financing
the construction of a new fishing vessel
which will operate in a conditional
fishery, or which will result in the

2
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tramefer of a used vessel into operation
in a conditional fishery, only if ene of

- the following conditions is met:

(1) The vessel whose financing is
guaranteed (despite the fact that it will
operate in a comditienal fishery) is also
fully equipped for, and fulty capable of,
operating in am underatilized fishery;

(2) The vessel involved will replace a
vessel of comparable fishing capacity
which had operated in the conditional
fishery prior to the designation of such
fishery as conditignal;

(3) The vessel whose fimancing is
guaranteed was comtzaeted for prior to

. the designation of the fishery in which it

will be operated as conditional;

(4) The financing to be guaranteed
will be used for the reconstruction or
reconditioning of & wessel already
operating in the conditional fishery; or

(5) The application for Program
guarantee had been submitted prior to
the designation as conditional of the
fishery in which the vessel will be
operated. See 50 CFR Part 251 for those
fisheries which are designated as
condithonal. _

(d) Eligibility for vessels or facilities
which will be used in underutilized
fisheries. In.order for the financing of a
fishing vessel or fisheries shoreside
facility to be eligible for a Program
guarantee because such vessel or
facility will be used in an underutilized
fishery (including the wmderutilized
fisheries aspects aof the conditional
fisheries requiremasts), such vessel or
facility must be fully equipped for, and
be fully capable of, aperating in an
underutilized fishery. This
determination will be made by the
Chief, FinanciaF Services Rivision, at the

‘time of Program: guarantee approval.

The Obligor will be required to execute
an agreemrent to operate the vessel in
the underutilized fishery.

§255.8 Guarantee limits, debt maturities,
and interest rates. .

{(a) Astual cost In addition to the cost
of construction, reconstructien,
reconditioning, or (where eligible}
purchase of a fishing vessel or fisheries
shoreside facility, the actual cost of such
a vessel or facility may also include:

(1) Reasonable architectural,
engineering, or imspection expenses
incurred with regard to the vessel or
facility before completion;

{2) Reasonable expenses br.'ineens!
on debt incurred to finance the vessel or
facility during its construction,
reconstruction, or reconditioning; :

(3) The reasomable expenses of any
contract for consulting services to
assess the financial, ecomomic, or
technical feasibility of a vessel or
facilxty or its fitness amd' suffeiency, if

sueh services are required by the Chief,
Financiaf Services Division, as a
preconditbor to a decision about the
approval of a guarantee: 4

(4) Dredging or other costs deemed by
thre Program to be necessary. Actual
costs do nat include any other expenses
which cannot be capitalized under
generally accepted accounting principles
(except acceptable items for repair or
maintenance associated with
reconstruction or reconditioning).

(b) Guarantee limits. The Program
may guarantee financing representing up
to 87% percent of the actual cost or
depreciated actual cost of the
construction, reconstruction,
reconditioning; or (where eligible)
purchase of fishing vessels or fisheries
shoreside facilities. Consideration of the
risk involved may, however, result in a
guarantee approval for less than 87%
percent of actual cost.

{(c) Debt maturities. Debt maturities on
ohligatians guaranteed under this
Program may not exceed 25 years. No
debt maturity may, however, exceed the
economically useful life of the fishing

- vessel or fisheries shoreside facility

inwelved. The ecanomically useful life
will be determined: by the Chief,
Financial Services Division, on a case-
by-case basis.

(1) Fishing vessels. Generally, 25-year
maturities for obligations on fishing
vessels guaranteed under the Program
will be restricted to financings for the

* construction of large and expensive

fishing vessels with economically useful
lives supporting a 25-yeat maturity. Debt
maturities on guaranteed obligations for
financing smaller and less expensive
fishing vessels will generally be
restricted to 15-20 years (or less, if their
economically useful lives are less. or if
risk considerations require less).

(2) Fisheries shoreside facidities. Debt
maturi¥ies on guaranteed obligations: for
financing major fisheries shoreside
facilities eonstruction Projects may
generally be up to 25 years if the
econonreally useful life of the facility is
at feast that long. If a major facility
Project involves a significant amount of
financing for fixed equipment which has
a shorter economically useful life than
that of the structure which houses it, an
acceptable maturity date for the whole
Projeet will be determined by a
weighted average of the differing
economically useful lives involved or by
such other method as the Chief,
Financtal Services Division, deems.
appropriate (including separate
finarmreings if that is warranted). More
miner facilities Projects will generally
be restricted to debt maturities of 15-20
years (orless, if their economically

useful lives are less ar if risk
considerations require less).

(3) Reconstraction and reconditioning.
The debt maturity of guaranteed
fimancing for recomstruction or -

.reconditioning will net extend beyond

the economically useful life of the vessel
or facility in its reconditioned or -
reconstructed state, The economically
useful life of a reconstructed or
reconditioned vessel or facility will be’
determined by the Chief, Financial -
Services Division, on a case-by-case
basia.

(d) Interwst rates. Interest rates on
obligations to be guaranteed under the
Program shall be approved by the.
Program and shall net exceed the rate
determimed to be reasonable, taking into
account the range of interest rates
prevailing i the private market for -
simiar transactions. )

(e) Refinancing, Refinancings may be
guaranteed if the financing which is:
being refinanced would itself have been
eligible for a Program guarantee.

(f) Foreclosure purchase. The
financing of the purchase price of a
vessel or facility whose previous
financing was guaranteed under the
Program. and which is then sold at a
foreclosure sale (or sold subsequent to
the foreclosure sale after the Program
purchases the vessel oxfacility at
foreclosure) may be guaranteed under
the Program.

§255.7 Fishing Industry ability and
expesisnce.

(a) @wner-operated Projects. Fishing
vessel and fisheries shoreside facility
owners mwst possess the necessary
ability, experience, resources, character,.
reputatiom, and other qualifications to
operate preperly and maintain the
vessgel orfacility and protect the
Program against undue risk. Owners
who cannot demonstrate a successful
background of ability and experience in
the fishing industry of an appropriate
duration, degree, and mature considering '
the type and magmtude of the Project for
which Enancing is being sought will not
be efigible for a Program guarantee.
Under appropriate circumstances, and
at the Program’s sole discretion, the
lessee of a financing lease may be
considered as an “owner” for the
purposes of meeting the reqmrements of -
this section,

(b) Equity contributors. Equity
contributors without this demonstrated
fishing industry ability and experience
may be allowed to own.a pertion, not to
exceed 49 percent, of the vessel or
faclhty for which guaranteed financing
is sought only if:



o

57438 Federal Register /- Vol. 47, No. 247 | Thursday, December 23, 1982 / Rules and Regulatiops

{1) At least 51 percent of the vessel or
facility is owned by persons who do
possess the requisite fishing industry
ability and experience, and such
persons have made a full pro-rata equity
contribution, are severally 100 percent
liable for the debt obligation, and are
responsible for the management and

_operation of the Project; and

(2) The vessel or facility being
financed is so large and so expensive as
to be beyond the normal equity funding
capability of an owner with the requisite
fishing industry ability and experience.

(c) Limitation of liability. In no event
will equity contributors be permitted to

.limit their liability to the amount of their
original equity contribution. Each equity
contributor shall, additionally, be jointly
and severally liable for af Jeast the
amount of the guaranteed debt
obligation which corresponds to the

" percentage of such equity contributor's
ownership interest in the vessel or
facility. This limitation of liability
provision shall apply to all equity
contributors in closely-held
corporations, partnerships, and joint
ventures.

§ 255.8 ' Economic soundness.

(a) Income and expense projections.
Conservative income and expense
projections must reasonably assure
adequate net 2arnings from operation of
the vessel or facility. This projection
must allow the prospective )
accumulation of net retained earnings
sufficient to provide for operational
.contingencies, to establish a reasonable
. reserve for depreciation, and to protect
the Project against cyclical economic -
conditions in the fishing industry.

{(b) Underutilized fisheries. An
economic soundness test for vessels or
facilities to be operated in underutilized
fisheries that is less stringent than the
requirements for vessels or facilities to
be operated in more developed fisheries
may, at the Program’s discretion, be
applied. This less stringent economic
soundness test will, however, not extend
to factors beyond the uncertainty of
cash-flow projections in an
underutilized fishery. Moreover, the
Program will otherwise only guarantee
financing for vessels or facilities which
are to operate in the initial development
stages of an underutilized fishery if the
owners of those vessels or facilities
adequately share with the Program a
higher degree than ordinary of the
greater financial risk. Demonstrated
fisheries ability and experience
requirements, financial condition
requirements, and collateral .
requirements all may be stringent when
the vessel or facility financed is to
operate in the initial development

stages of an underutilized fishery rather
than in a more developed fishery.
Owners of vessels or facilities which are
to operate in the initial development
stages of an underutilized fishery must
possess exceptional fisheries ability and
experience.

(c) Consultant services. The Program
may require, as a pre-condition to a
decision about approving a guarantee,
that expert consulting services be
provided. This requirement will -
generally be restricted to situations
where a guarantee is sought for
financing for larger and more expensive
vessels to be operated in underutilized
fisheries, or for larger and more
expensive fisheries shoreside facilities,
but may also be imposed where a
guarantee is sought for financing for
larger and more expensive vessels to be
operated in more developed fisheries.
The expert consulting services may be
required to assist in assessing economic,
technical, and financial feasibility,

property design and engineering or other ‘

factors. When such a requirement is

" imposed, the Program {under conditions

acceptable to the Obligor) will choose
the consultant and specify the
consultant's duties, and the Obligor will
reimburse the Program for the Program's
payment of the consultant,s services. No
approved &pplication will be closed
until satisfactory arrangements have
been made for such reimbursement. If
an application is declined, the 25
percent commitment fee may be used by
the Program for such reimbursement,
When such a requirement is imposed by
the Program, the cost of such consulting
services may be-included in the actual
cost of the Project (if approved) for
purposes of determining the amount of
the guarantee, :

§ 255.9 Financial requirements.

(a) Working capital. The vessel or
facility owner must be in sufficiently
sound financial condition to meet
obligations, to continue to operate
successfully the vessel or facility and all
other business operations, and to protect
the Program against undue risk, Audited
financial statements will ordinarily be
required in applications for guaranteed
financing for large fisheries shoreside
facilities Projects, and may be required
in applications for other purposes.
Working capital (current assets minus
current liabilities) requirements will be
established on a case-by-case basis, but
must in all cases be sufficient to fund
vessel or facility operations until the
vessel or facility can generate sufficient
income to do so. Working capital must
be sufficient not only for the Project for
which guaranteed financing is sought,
but for all other affiliated projects, -

businesses, or interests. The minimum

working capital from equity sources
must in the case of fishing vessel
construction equal at least 8 percent of
the total capitalizable cost of the vessel.
In the case of fisheries shoreside facility
construction, the minimum working
capital required from equity sources will
be determined on a case-by-case basis,
but will ordinarily-be considerably
greater than that required for fishing
vessels. Minimum working capital
requirements for reconstruction,
reconditioning, and (where eligible)
purchasing Projects will be decided on a

" case-by-case basis. Additional working .

capital may be required on a case-by-
case basis and may, at the Program's
discretion, consist of readily convertible
investments, other assets readily
capable of being used to generate
working capital, lines or letters of credit,
or the presence of a co-maker or
guarantor with sufficient financial
resources. ‘

(b) Equity. No financing shall be
approved for a guarantee unless the
Obligor can demonstrate that, at the
time of the financing's'closing, minimum
capital provided from equity sources is
equal to at least the total of the
following: ‘

(1) 12¥% percent of the total .
capitalizable cost of the construction,

reconstruction, reconditioning, or {where -
 eligible) purchase of the vesse! or

facility (the downpayment);

(2) The Program’s first-year guarantee
fee;

(3) The first year's premium for all
required insurance;

(4) The minimum working capital

_requirement; and

(5) Such other additional amounts as
the Program may deem necessary on a
case-by-case basis. .

(c) Guarantees of financing for
fisheries shoreside facilities or
processing vessels. Applicants for
guarantees for financing of fisheries
shoreside facilities and processing
vessels will be required to obtain
acceptable lines or letters of credit
(some may be required to be in the form
of irrevocable letters of credit) for all
foreseeable inventory financing needs
(beyond those to be met by the working

" capital available from equity seurces)
during at least the first year of operation -

of the facility or vessel. -

§ 255.10 Collateral.

(a) Mortgage. The vessel of facility for
which the financing is to be guaranteed
should always be collateral for the
Program guarantee. This property
ordinarily will be secured by a first
mortgage or, and in the case of vessels,

ot
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by a first preférred ship mortgage in
favor of the Secretary of Commerce. In
the case of equipment, the security
interest may be-perfected by a filing in
accordance with the Uniform
Commercial Code and/or by the
recording of any form of security
agreement or mortgage (e.g. chattel
mortgage) necessary in a jurisdiction
where the Uniform Commercial Code
has not been adopted.

(b) Guarantees. If, in considering the
risk involved in'guaranteeing a
financing, net worth is a significant
factor relied on to offset other risks,
such net worth must ordinarily be
pledged as additional collateral for the
program guarantee (an irrevocable letter
of credit may be substituted under terms
and conditions acceptable to the
Program). If a closely-held corporation
will be the Obligor, all major
stockholders will ordinarily be required
to provide their personal guarantees as
additional collateral for the Program
guarantee. If a subsidiary corporation,
without substantial assets in addition to
the. vessel or facility is Obligor, the
parent corporation will ordinarily be
required to provide its guarantee as
additional collateral for the Program
guarantee. Personal or entity guarantees
will always be required as additional
collateral for Program guarantees where
necessary to assure that the principal
parties in interest, who ultimately stand
most to benefit from the Project, are held
accountable for the performance and
operation of the Project.

(c) Limitation of liability. In no

- instance will equity contributors be

permitted to limit their liability on a
guarantee only to the amount of their
initial equity contribution. Equity
contributors will, additionally, be
required to be at least jointly and
severally liable for the amount of the
guaranteed obligation which
corresponds to the percentage of their
ownership interest in the Project. Such
equity contributors may, however, be
required to be liable for more than such
percentage. Under appropriate
circumstances, and at the Program’s sole
discretion, the lessor of a financing lease
may be treated differently.

{(d) Dual-use Capital Construction
Fund agreement. In the case of fishing
vessels, the Program may require, as
additional collateral, execution of a
dual-use Capital Construction Fund
Program agreement, and annual deposit
into such fund (on a tax-deferred basis)
of a reasonable portion of the net
income of the vessel. Dual-use
agreements provide for all the normal
benefits of the Capital Construction

. Fund Program, but also give the Program

control of withdrawals from a Capital
Construction Fund and allow the
Program to use these reserved funds, in
the event of a default, to repay the debt
obligation involved in the guaranteed
financing. This control insures that the
Obligor will have an emergency reserve
of funds, as well as a reserve for
reconditioning of the Yessel. At the
Program’s discretion, reserved funds not
required in connection with the vessel
for which financing is guaranteed may
be withdrawn for other qualified
purposes. - o .

(e} Reconstruction or reconditioning.
The Chief, Financial Services Division,
may, in his discretion, require such
additional security or collateral as may
be necessary to secure the Program’s
interest. .

§ 255.11 Miscellaneous requirements.

~ (a) Insurance. All vessels and
facilities for which financing is
guaranteed shall be continuously
insured during the term of the Program
guarantee with such casualty, liability,
breach of warranty, keyman, title, and/
or other insurance in such form and
amounts as the Program deems
necessary. The Program shall ordinarily
be the sole loss payee on all such
insurances. No such insurances may be
cancelled without 20 days prior written
notice to the Chief, Financial Services
Division. The Program’s standard
endorsements regarding the insured’s
breach of warranties, negligence,
omission, etc., as well as an admission
of seaworthiness or property soundness,
shall be a part of all such insurances.

(b} Bids and project costs. If
application for Program guarantee is
first made before a contract for the
vessel or facility to be financed is
executed, not less than three responsive
bids for the vessel or facility will

. ordinarily be required. Ordinarily, the

lowest bid will be accepted, unless the
Obligor and the Program agree that it is
advisable to accept a higher bid. If
application for a Program guarantee is
first made after a contract for the vessel
or facility has been executed, the
Program may not guarantee a financing
in an amount higher than would fairly
and reasonably have resulted if -
competitive bidding had occurred. All

. applicants are encouraged to obtain at °

least three competitive bids, and
applicants without such bids who first
apply after a contract has been executed
may be required by the Program to
establish, at their expense, independent
confirmation acceptable to the Program
that the contract cost is both fair and
reasonable. Approvals and
commitments for Program guarantees _

" will be based on the initial contract cost,

and contract cost overruns may or may

not, at the sole discretion of the:
Program, be added to the amount of the
guaranteed financing. R

(c) Property inspection. The Program
will require inspection and approval of .’
all vessels and facilities before ‘
providing a financing guarantee. For all
guarantees involving financings of more
than $500,000, the Program, where
appropriate, will require inspection and
approval by certified architects or
engineers (either marine or real propeérty
architects or engineers). For program

. Buarantees for financing of less than

$500,000, the required property
inspection and approval may, at the
Program’s discretion, be made by any
competent authority acceptable to the
Program. The required property
inspection and approval should involve
assessment of at least the following:

(1) Adequacy of workmanship;

(2) Fitness and sufficiency for the
intended purpose; —

(3) Reasonableness of cost;

{4) Compliance with basic contract
specifications regarding the property;
and . ’

(5) The identification and
recommended resolutjon of any
significant deficiencies. -

Where financing for used vessels or
facilities is to be guaranteed, the
inspection and approval assessment will -
be adjusted to provide the normal
assurances associated with financing
the acquisition of used property.
Issuance of guarantees of financings
involving more than $5,000,000 may be
conditioned upon additional
requirements regarding the inspection
and approval of a vessel or facility.
Program guarantees of financ
involving more than $5,000,000 should
always be conditioned on }
comprehensive on ste inspection, by .
certified architects and engineers, and
inspection of the vessel or facility to be
financed at appropriate times during
construction, reconstruction, or
reconditioning. The Program may
require American Bureau of Shipping

‘classification requirements for all

Program guarantees involving fishing
vessels costing more than $5,000,000,
and applicants are urged presently to
consider voluntary use of the American
Bureau of Shipping classification
program for the construction of all
fishing vessels costing over $5,000,000.
All required property inspections and
approvals must be conducted by -
competent and impartial authorities °
acceptable to the Program. Architects,

- engineers, surveyors, or appraisers

employed by contractors constructing,
reconstructing, or reconditioning a
vessel or facility, or by parties selling -

-
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used vessels or facilities, are not :
acceptable for meeting this requirement.
The cost of inspection and approval
services in connection with s veseel or
facility may be included in the actual
cost of the vessel or facility and, thus,
guaranteed by the Program.

(d) Maintenance reviews. All vessels
and facilities for which financing is
guaranteed under the Program shall be
inspected st least once every three
years by a competent and impartial
autherity aceeptable to the Program. A -
full inepectionrreport, identifying
deficiencies and recommending the
action mecessary for their correction,
will be provided to the Obligor and to
the Program. Failure to provide this tri-
annual inspection, or correct
deficiencies identified by it, will’

" constitute a defanlt of the terms and

conditions of mortgages securing the
Programn’s guarantee and a cause, at the
Program’s discretion, for acceleration
and liquidation of the debt obligation.
Special property inspections may be
required whenever the Program deems it
necessary to preserve its collateral. A
such inspectioas shall be at the expense
of the Obligor. This requirement extends
to all supplementary collateral for
Program guarantees.

(e) Terms and conditions of Program
guarantees, The Program will, on a case-
by-case basis, specify in detail the
precise terms and conditions
prerequisite to the Program’s willingness
to provide a guarantee. These terms and
conditions are at the Program’s sole
discretion, and an applicant's failure to
comply with them will result in
nonqualification for a Program
guarantee.

(f) Program Obligees. The applicant
may choose the Qbligee to fund the debt
to be guaranteed by the Program.

_ Obligees may be any financial

institution, public agency, or other party.
The Program may, however, refuse to
guarantee financing unless it has
approved the terms and conditions of
the financing {including particularly the
interest zate and other amortization
provisions) before the Obligor makes a
firm commitment to an Obligee. Failare

-to first obtain the Program’s approval

may result in the Program’s refusal to
issue the guarantee despite the fact that
the Obligor may have created a binding
contract with an Obligee, abrogation of
which may result in loss to the Obligor.
The Program will assist those whose
applications for Program guarantees are

. approved te gain access to the private

market for appropriate financing, but
only as a gratuitous service.
Arrangements between the Obligor and
the Obligee are a:matter of private

contract between those twa parties, and
the Program will not in any way be
responsible to either for )
nonperformance by the other.

(g} Closing—{1) Contracts. All debt
obligations and associated contractual
arrangmemds which comprise the
financing will be documented by -
standard Program forms, wkich may not
be altered or amended in any way by
insertion, deletion, or variation without
prior Program approval (which will be
sparingly granted}.

(Z)mE'SIoms;g schedules. The Program
will attempt to meet the closing
schedules (where reasonable) of
Obligors and Obligees, The Program,
however, accepts no responsibility for
adverse interest-rate fluctuations, loss of
commitments, or other consequences of
non-compliance with Obligors’ or
Obligees’ elosing schedules. Obligors
and Obligess should work closely with
the Program to assure reasonable
closing schedules, since internal
workload and personnel considerations
sometimes affect the Pregram’s ability to
meet otherwise desirable schedules.

(3) Closimg vessel finaneings. The
Pregram will attempt to close
guarantees on financings invelving
fishing vessels with minimal services
from private attorneys and/or other
private contractors. .

(4) Closing shoreside facilities
financings. Closings for guarantees of
financing for fisheries shoreside
facilities will require substantial
sezvices from private attorneys and/or
other eontractors at the expense of the
Obligor. The choice of such private -
contractors for any portion of the closing
process is subject to Pragram approval.
Services required to be pravided by
private contractors may include: title.
searches; preparation of legal
documents; actual closing, escrow, and
disbursement services; and the
provision of a Jegal opinion from
acceptable counsel regarding the
validity and binding effeet of

. tremsactions, compliance with

procedures specified by the Program,
and other assurances.

(6) Paying agents. The Chief, Financial
Services Division, in his discretion, may
require the use of a paying agent or
trustee. Where paying agents are used,

- Obligors ar Obligees will be responsible

for their cost.

§255.12 Fees.

(a) Filing and commitment fees. The
Program’s filing and commitment fee
shall be % of 1 percent of the first
$2,000,000 principal amount (er portion
thereaf) of the Program gnarantee for
which application is made and % of 1
percent of all principal amount over

$2,000,000, The fee shall be due at the
tinve an application is submitted, and no’
application for gnarantee shall be
‘accepted unless the fulf filing and
commitment fee accompamnies it. The
filing fee shalk be 75 percent of the filing
and commitment fee, and once an
application for a guarantee is accepted,
no portion of the filing fee shall be
returned for any reason. The
commitment fee shall be the remaining
25 percent of the filing and commitment
fee, and shall be returnable only if a
refund is requested before the Program
issues an Approval in Principle letter or
if the application is declined.

(v) Guarantee fee. The Agency
guarantee fee shall be: -

(1} Fot guarantees on financings not-
involving underutilized fisheries risks, %
of 1 percent of the average umpaid
principal balance of the debt obligation
for which the guarantee is outstanding
during each year of the life of the
guarantee; and

{2) For guarantees on financings
involving undetutilized fisheries risks, 1
percent of the-average unpaid principal
balance of the debt obligation for which
the guarantee is outstanding during each

. year of the life of the guarantee.

The guarantee fee shall be due in
advance based upon the financing's
amortization schedule. The first annual
guarantee fee shall be due at closing of
~ the guarantee. Each subsequent annual
guarantee fee shall be due on the
anniversary date of the closing of the
guarantee. No refund of guarantee fees
shall be made regardless of the status of
the financing or the guarantee during the
year to which the guarantee fee relates.’
(c) Refinancing/assumptien fee. The
Program’s refinancing/assumption fee
shall be % of 1 percent of the principal
amount of the debt obligation to be
refinanced or assumed, and is due upen
application for a gearantee for the
refinancing/assumption. The
refinancing/assumption fee is nan-
returnable regardless of the subsequent
- disposition of an application. The Chief,
Financial Services Division, may,
however, (1) waive the refinancing/
assumption fee where the refinancing/
assumption is primarily to protect the
Program’s interest or (2) charge an
actual cost fee, not to exceed $1,000,
where the refinancing/assumption does
not substitute a wholly different obligor
for the initial obligor,
(d) Where payable. Fees shall be paid

by check mailed to: U.S. Department of

Commerce, National Oceanic and
Atmospheric Administration, NBOC 1,
Room 122, 11420 Rockville Pike,
Rockville, Maryland 20852. Checks shall
be made payable to: “NMFS/FSFF",



)

Federal Register / Vol. 47, No. 247 / Thursday, December 23, 1982 / Rules and Regulations 57441

'§255.13 Demands and payment.

All demands by-Obligees, whose debt
has been guaranteed under the

" provisions of this Program, for payment

of all or any portion of a guaranteed
obligation in default shall be made in
writing to the Chief, Financial Services
Division, F/UDS, 3300 Whitehaven St.,
NW,, Washington, D.C. 20235, by
certified mail, return receipt requested.
In the event the Program does not
acknowledge timely receipt of a demand

. alleged to have been timely made, the

demander must possess evidence of the
demand's timely delivery to the - '
Program. Payment of demands shall be
made within 30 days after receipt of a
timely demand by the Chief, Financial
Services Division. Demands may be
made by Obligees’ duly authorized
agents or trustees.

§255.14 Default/liquidation of collateral.
{a) Default. In the event of default by
an Obligor which results in the payment
by the Program to an Obligee of the
guaranteed debt, the Program shall

ordinarily foreclose on its collateral and
institute personal collection proceedings
against the Obligor and the guaraptors -
of the financing, At the Program’s sole
discretion, other remedies which are
deemed most appropriate to protect the
Program's interest may be pursued.

(b) Liguidation of collateral. If the
Program is the highest bidder at a
foreclosure sale of collateral, the
Program (as the new owner of the
collateral) may, in its sole discretion,

‘subsequently complete, recondition,

reconstruct, renovate, repair, maintain,

- operate, charter, lease, or sell such .
. collateral. In the event there is a willing

buyer for such collateral at an amount at
least equal, or almost equal, to the
amount owed the Program, the Program
may convey title to such collateral, upon
proper payment, without competitive
bidding or other contracting procedures.
If there is not a willing buyer for such

- collateral at an amount equal, or almost
equal, to the amount owed the Program,

the collateral will ordinarily be disposed
of by competitive bidding—unless the

Program decides that it can best recover
without competitive bidding. Any .
deficiency resulting from the Program’s
purchase of collateral at a foreclosure
sale shall not be offset by receipts from
a subsequent sale of such collateral in
the event the Program purchases the -
collateral and sells it for an amount
greater than that owed the Program; the
original Obligors and guarantors of the
guaranteed financing remain liable for
such deficiency.

§255.15 Program guidelines.

The Chief, Financial Services . .
Division, will issue Program guidelines
from time to time, as the need arises, to
govern national Program policy and"
administrative issues which are not .
addressed by these rules.

§ 255.16 Applicability of rules. )
These rules will be applicable to all
Program applications first gccepted after

the rules’ effective date.
[FR Doc. 82-34803 Filed 12-22-82; 8:45 am]
BILLING CODE 3510-22-M
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Contact: Brian Gorman NOAA Makes $9.7 Million in
{202) 634-7281 Low-interest Loans Available
: to Fishermen

-

FOR IMMEDIATE RELEASE

Nine million, seven hundred thousand dollars in emergency
low-interest loans have been made available from the government's
Fisheries Loan Fund to help fishermen avoid default on fishing
vessel mortgages, the National Oceanic and'Atmospheric Administra-
tion announced today.

According to NOAA officials, eligible mortgagesemust be on

vessels of at least five net tons and must have be used to finance

the building, rebuilding or reconditioning of those vessels.

A total of $3.9 million is earmarked for fishermen whose
vessels are financed under the federal Fisheries Obligation Guar-
antee Program. These fishermen may apply at any time, but are
urged to do so by the end of July. :

The remaining $5.8 million is reserved for fishermen whose
vessels are not financed under the federal program, These fish-
ermen may apply only during the open season, from Jurne 15 to
July 29. '

Loan applications will be considered in the order of their
receipt. Because the loan funds are limited and are expected to
be exhausted quickly, those applying sconest have the best chance
of receiving a loan. Application standards are very specific in
order to limit applicants to a number consistent with the funds
available.

NOo one should apply without first contacting the Financial
Services Branch of the nearest National Marine Fisheries Service
regional office for details on eligibility criteria and.informa-
tion on how to apply.

(more)
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Residents of New England and the Mid-Atlantic and Great Lakes
States should call (617) 281-3600 or write the National Marine
Fisheries Service, 14 Elm Street, Federal Building, Gloucester,
Mass. 01930.

Residents of the Gulf and South Atlantic states and the
Caribbean should call (813) 893-3148 or write to the National
Marine Fisheries Service, 9450 Koger Blvd., St. Petersburg, Fla.
33702.

Residents of California and the Pacific Islands should call
(213) 548-2478 or write to the National Marine Fisheries Service,
300 South Ferry St., Terminal Island, Calif. 20731.

| Residents of Washington, Oregon, and Alaska should call {206)

527-6122 or write to the National Marine Fisheries Service; 7600
Sand Point Way, NE; Bin Cl5700; Seattle, Wash. 98115,

Hé

5/27/83
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FISHING VESSEL DOCUMENTATION

THE REVISED STRUCTURE

I. The Agencies Concerned

A.

U.5. Coast Guard
1. Headquarters:

Commandant (G-MVD-1)
U.S. Coast Guard
Washington, D.C. 20593
(202) 426-1492

2. First Coast Guard District:

U.S. Coast Guard

Marine Documentation Office
447 Commercial Street
Boston, MA 02109

(617) 523-0248

B. U.8. Customs Service
11. The Relevant Statutes
A. The Vessel Documentation Act of 1980,
P.L. 96-594, codified at4é6 U.8.C. §§65a-65w
1. Implementing Regulations codified at
46 C.F.R., Part 67, June 24, 1982
2. Proposed Regulations - 48 F.R. 20249
' (May 5, 1983)
B. The Merchant Marine [Ship Mortgage] Act of 1920,
41 Stat. 1000, as amended, codified at 46 U.5.C.
§911 et seq.
C. Customs Statutes

1II. Definitions

A.

B,

cC.

D‘

Coastwise Trade
Fisheries
Registry

Pleasure



The Simplified(!) Procedure for Documentation

A. Initial Documentation - Appendix B to 46 C.F.R.
Part 67

B. Subsequent Documentation Transgactions -
Appendix C to 46 C.F.R. Part 67

C. Marking of Vessel (CG-1322)
D. Declaration of Citizenship (MA 89%9)
Vessel Construction Regquirements
A. U.S, built vessel
1. New Vessel
2. 0ld Vessel
B. Foreign built vessel
C. U.S. built vessel not previously documented

D. Special circumstances - Appendix A to 46 C.F.R.
Part 67

Owner Citizenship Requirements

A, Vessael engaged in Coastwise Trade

B. Vessel engaged in the fisheries

C. Entities involved
1.  Individual
2. Corporation

3, Partnership
4, Joint Venture

5. Other



VII. Impact of Vessel Documentation Act on Ship Mortgaqges

A. Recording Requirements

VIII.

IX.

1. Certificate of Documentation to have
been issued
2. Preferred Ship Mortgage
3. Affidavit of Good Faith
4. Declaration of Citizenship of Mortgagee
B. Substantive Changes

C. Pitfalls

Enforcement Provigions
=2xoLcement Provisions

A. Violations

1.

B. Penalties
ll
2.

Fraudulent Application
Frauduleat use of certificate
Operation in unauthorized trade

Use of vessel for other than pleasure

Any other violations of the Act or
Regulations

Forfeiture of Vessel

$500.00 per day

C. Other effects

1.

Breach of insurance policy warranties

Specific Remaining Issues

A. Citizenship Status of Partnerships

B. Construction of Vessel
1. 50% Rule
2. Major component

3.

Current rule making

- 3 -



EXHIBITS

A. Text of Vessel Documentation Act of 1980
B. Appendices to 46 C.F.R. Part 67
C. Sample forms

- 4 -



PUBLIC LA 96-594 [iL.R. 1196]; December 24, 1980

Fd i

VESSEL DOCL_TMENTATION ACT

il

F .

:: For Legislative History of Act, see Pampilet No, 12B

r An Act to revise and improve the iaws reilating to the documentation of vessels, !

k and for other purposes.

" . Be it enacted by the Senate and House of Representatives of the :

.. United States of America in Congress assembled, . P ‘3

- . e . : ‘ - .
_'I'ITLE I

- gEC. 101 SRORT TITLE. | o o
This title may be cited as the “Vessel Documentation Act”. ?
SEC. 1¢2. DEFINITIONS, . - - '
As used in this title— - - .- : C
(1) “documented vessel” means a vease] for which a certificate =
] of documentation has been issued under this title; o
Fo @ “fisheries’ includes the planting, cultivation, catching, .
taking, or harvesting of fish, shellfish, marine enimals, Fearls. Ve
E shells, or marine vegetation at any place within the fishery Do
conservation zone established by gection 101 of the Fishery I
_ Copservation and Management Act of 1976 (16 U.S.C. 1811) and P
(3) “Secretary”’ means the Secretary of the department in ‘
4 ‘ which the Coast Guard is operating. - :
3 SEC. 103. PORTS OF DOCUMENTATION.. o
The Secretary shall designate ports of documentation in the United
States where vessels may be documented and instruments affecting :
- title to, or interest in, documented vessels may be recorded. The i
¥ Secretary shall specifythegeog:&hiqareatobeaervedbgeach T
1 designated port, and he may ntinue, relocate, or desigoate ]
additional ports of documentation. e .
SEC. 104. YESSELS ELIGIBLE FOR DOCUMENTATION.

Any vessel of at least five net tons that is not registered under the
laws of & foreign country is eligible for documentation if it is owned

* (1) an individual who is a citizen of the United States; -
o (2)a I‘J)ertnership or association whose members are all citizens
of the United States; .
(3) a corporation created under the laws of the United States,
" or any State, territory, or possession thereof, or of the District of
 Columbia, or the Commonwealth of Puerto Rico; whose president
" or other chief executive officer and chairman of its board of
directors are citizens of the United States and no more of its
directors are noncitizens than a minority of the number neces-
sary to constitute a guorum;
(3) the United States Government;or - ° : S
(5) the government of any State, territory, or possession of the -
Ilsilrllited Etawa, the District of Columbia, or the Commonwealth of
erto Rico. .

1zu.s.mmw-~—'! 94 STAT. 3453

Amiechdce. Wb A TR L iR atslkdl e e

{

Exhibit "a"
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P.L. 96-594

LAWS OF 96th CONG.—2nd SESS. Dec. 24

SEC. 105. HOME PORTS,

i
)

(a) With the approval of the Secretary and subject to such regula- .

tions as he may prescribe, the port of ocumentation selected by an
owner for the documentation of his vessel shall be the vessel's home
port.

subsection (a), it may not be changed without the approval of the
Secretary, subject to such regulations as he may prescribe. '

SEC. 106. NAME OF VESSEL.

(b) Once & vessel’s home port has been fixed as provided in :

‘(a) At the time of application for initial documentation of a vessel, i
the owner shall provide a name for the vessel. Subject to the approval

of the Secretary and upon the issnance of a certificate of documenta-
tion, that name shall become the vessel's name of record.

(b) Once a vessel's name of record has been fixed as provided in
subsection (a), it shall not be changed without the approval of the
Secretary, subject to such regulations as he may prescribe.

{c) The Secretary may prescribe a reasonable fee for changing a
documented vessel's name of record. '

SEC. 107. CERTIFICATE OF DOCUMENTATION: APPLICATION; ISSUANCE:
CT FORM; EXHIBITION.

(a) Upon application by the owner of any vessel eligible for

‘documentation, the Secretary shall issue a certificate of documenta-

tion of a type specified in section 110, 111, 112, 113, or 114 of this title.
© (b) The Secretary may prescribe the form of, the manner of filing,
and the information to be contained in, applications for certificates of
documentation. - . .
(¢) Bach certificate of documentation shall— .
(1) contain the name, the home port, and a description of the
vesse] for which it is issued; S
- (2)identify itsowner;and - -
- -"(3) be in the form and contain any additional information
.. prescribed by the Secretary. R
{d) The Secretary shall, by regulation, prescribe procedures to

. insure the integrity of, and the accuracy of information contained in,

certificates of documentation issued under this title.

(e} The owner and the master of each documented vessel shall make :

the vessel's certificate of documentation available for examination as

“the law may require or as the Secretary may prescribe. -

SEC. 108. NU“BERS; SICEAL‘ L_.ETTERS; IDENTIFICATION MARKINGS. - .
(a) The Secretary shall maintain a numbering system for the

sdentification of documented vessels and shall assign a number to

each documented vessel. . _
" (b) The Secretary may maintain a system of signal letters for

‘documented vessels.

{¢) The owner of each documented vessel shall affix to the vessel
and maintain in the manner prescribed by the Secretary the number

- assigned under subsection (a) and any other identification markings

the Secretary may prescribe.
SEC. 108. PURPOSE OF DOCUMENTATION.

" Acertificate of documentation issued under this title is—

- (1) conclusive evidence of nationality for international pur-
. but not in any proceeding conducted under the laws of the
nited States; - : .
94 STAT. 3454
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2) ekoept in the case of a pleasure vessel license, conclusive
evidence of qualification to be employed in a specified trade; and
(8) not conclusive evidence of ownership in any proceeding in
which ownership is in issue.
BEC. 110, CERTIFICATE OF DOCUMENTATION; REGISTRY.

(a) A registry may be issued for any vessel that is eligible for
documentation. )

(b) A vessel for which a registry is issued may be employed in
foreign trade or trade with Guam, erican Samoa, Wake, Midway,
or Kingman Reef. ' :

{c) Upon application of the owner of any vessel that qualifies for a
coastwise license under section 111 of this title, a Great Lakes license
under section 112 of this title,ora fishery license under section 113 of
this title, the Secretary may issue a istry appropriately endorsed
authorizing the vessel to be employed in the coastwise trade, the
Great Lakes trade, or the fisheries, as the case may be.

(d) Except as provided in sections 111, 112, and 113 of this title, a
foreign built vessel registered pursuant to this section may not
engage in the coastwise trade, the Great Lakes trade, or the fisheries.

SEC. 111. CERTIFICATE OF DOCUMENTATION: COASTWISE LICENSE.

(a)} A coastwise license or, as provided in section 110(c) of this title,
an appropriately endorsed registry, may be issued for any vessel

{1)is eligible for documentation;

(2) was built in the United States (or in the case of a vessel not
built in the United States, has beep captured in war by citizens of
the United States and lawfully condemned as prize, has been
adjudged to be forfeited for a breach of the laws of the United
States, or has qualified for documentation under section 4136 of
tilze)Revc'lised Statutes of the United States, as amended (46 US.C.

)y, Bn

(3) otherwise qualifies under laws of the United States to be
employed in the coastwise trade. ' '

() Only a vessel for which a coastwise license or an appropriately
endorsed registry is issued may, subject to the laws of the United
States regulating those trades, be emp oyed in— .

(1) the coastwise trade; and

{2) the fisheries.

SEC. 112. CERTIFICATE OF DOCUMENTATION: GREAT LAKES LICENSE.

~(2) A Great Lakes license, or, as provided in section 11Xc) of this
:Ltzla?c an appropriately endorsed registry, may be issued for any vessel
(1) is eligible for documentation; = _ o
(2) was built in the United States (or in the case of a vessel not
. built in'the United States, has been ca‘ftured in war by citizens of
the United States and lawfully condemned as prize, has been
~_adjudged to be forfeited for a breach of the laws of the United
States, or has qualified for documentation under section 4136 of
' 'it;? Rexgsed Statutes of the United States, as amended 46 USC.
14)} an . ' L _
(3) otherwise qualifies under the laws of the United Statestobe
. employed in the coastwise trade. _
(b) Only a vesse! for which a Great Lakes license or an appropri-
ately endorsed registry is.issued may, on the Great Lakes and their

_ ‘94 STAT. 3455
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tributary and connecting waters and subject to the laws of the United
States regulating those trades, be employed in— o
' (1) the coastwise trade; , o
- (2 trade with Canada; and
(3) the fisheries.

SEC. 113. CERTIFICATE OF DOCUMENTATION: FISHERY LICENSE.'
(a) A fishery license, or, as provided in section 110(c) of this title, an

appropriately endorsed registry, may be issued for any vessel that—
: (1) is eligible for documentation;
(2) was built in the United States (or in the case of 2 vesse] not
built in the United States, has been captured in war by citizens of
-the United States and lawfully condemned as prize, has been
adjudged to be forfeited for a breach of the laws of the United
States, or has qualified for documentation under section 4136 of
_ gl;)e) Revmedd Statutes of the United States, as amended (46 U.S.C.
; &N
(3) otherwise qualifies under the laws of the United States to be
employed in the fisheries.
(b) Subject to the laws of the United States regulating the fisheries,
only a vessel for which a fishery license or an appropriately endorsed
registry is issued may be employed in that trade.

BEC. 114. CERTIFICATE OF DOCUMENTATION: PLEASURE VESSEL
- LICENSE,

() A pleasure vessel license may be issued for any vessel that—
(1}1s eligible for documentation, and
(2) is to be used exclusively for pleasure.

(b) A licensed pleasure vessel may proceed from or to any port of
the United States and to any foreign port without entering or
clearing with the United States Customs Service.

(c) Notwithstanding any other law, the Secretary may prescribe
reasonable fees for issuing, renewing, or replacing a pleasure vesse]
license; or for ﬂrovid.i.n%lang other service in connection with a :
Pleasure vessel license. The fees shall be based on the costs of the
service provided. .

BEC. 115. VESSEL LIMITED TO TRADE COVERED BY CERTIFICATE OF
DOCUMENTATION: EXEMPTIONS; PENALTY. -

(a) A vessel may not be employed in any trade other than a trade
covered by the certificate of documentation issued for that vessel. A
documented pleasure vesse! may not be used for purposes other than
pleasure. However, any certificate of documentation may, under
regulations prescribed by the Secretary, be exchanged for any other
type of certificate of documentation, or appropriately endorsed for
any trade, for which the vessel qualifies. :

(b) A non-self-propelled vessel which is gualified to be employed in
the coastwise trade may, without being documented, be employed in
that trade within a harbor or on the rivers or inland lakes of the
United States, or on the internal waters or canals of any State.
._(c) Whenever a vessel is employed in a trade that is not covered by
the certificate of documentation issued .for that vessel or a docu-
mented pleasure vesse! is used other than for pleasure, the vessel,

- together with its equipment, is Liable to seizure by and forfeiture to
the United States. T A )
. (d) A documented vessel may not be placed under the command of a
person other than a citizen of the United States.

94 STAT. 3456
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§EC. 116. FALSIFICATION IN DOCUMENTATION: FRAUbULEhT USE OF
DOCUMENT; PENALTY. - ' ’

" (a) Whenever the owner of a vessel knowingly falsifies or conceals a
‘material fact, or makes a false statement or representation in
: - connection with the documentation of his vessel under this title, in
. oddition to any other penalty provided by law, that vessel, together
* with its equipment, is liable to seizure by and forfeiture to the United
- States. : _

. (b) Whenever a certificate of documentation is knowingly and
. fraudulently used for any vessel, that vessel, together with its
,equipment, is liable to seizure by and forfeiture to the United States.

JgEC, 117. CERTIFICATE OF DOCUMENTATION: TERMINATION OF
s VALIDITY. | ' _ '
" (a) A certificate of documentation is invalid if the vessel for which it
- is issued—
- (1) no longer meets the requirements of this Act and the
regulations prescribed thereunder pertaining to that certificate
of documentation; or -

(2)is placed under the command of a person who is not a citizen
_ of the United States. .
¥ ) Except as provided by subsection (o) of section 30 of the Act of
F June 5, 1920, as amended (46 U.S.C. 961(a)), an invalid certificate of
' documentation shall be surrendered in accordance with regulations
- prescribed by the Secretary. o
- §EC. 118. VESSELS PROCURED OUTSIDE THE UNITED STATES.

- (a) The Secretary and the Secretary of State, acting jointly, may
;- provide for the issuance of an appropriate document for any vessel
L procured outside the United States that meets the ownership require-
F- ments of section 104 of this title. - S
B.  (b) Subject to any limitations the Secreta magv prescribe, 8 vessel
E for which an appropriate document is issued under this section may
k- proceed to the United States and engage en route in the foreign trade
or trade with Guam, American Samoa, Wake, Midway, or Kingman
. Reef. Upon the vessel’s arrival in the United States the document
. shall be surrendered in accordance with regulations prescribed by the
" Secretal'y. . oL T s . . ’ - C

(¢} A vessel for which a document is issued under this section is
subject to the jurisdiction and laws of the United States. However, the
Secretary may suspend for a period not to exceed six months the
application of any vessel inspection law administered by him, or any
regulation issued thereunder, if he considers the suspension to be in
the public interest. . -. - - . Lo e
SEC. 119. RECORDING OF UNITED STATES BUILT VESSELS.

- The Secretary may provide for the recordingUand certifying of émy
information pertaining to vessels built in the United States that he
considers to be in the public interest. - :
SEC. 120. REGISTRATION OF FUNNEL MARKS AND HOUSE FLAGS.

The Secretary shall provide for the registration of funnel marks
and house flags by owners of vessels,
SEC. 121, LIST OF DOCUMENTED VESSELS.

The Secretary shall publish periodically a list of all documented
vessels together with any information pertaining to them that he

considers pertinent or useful. _
94 STAT. 3457
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secimREPORTS. Y

To insure compliance with this title and the laws governing the

gualiﬁcetions of vessels to engage in the coastwise trade and the

sheries, the Secretary may require owners and masters of docu-

‘mented vessels to submit reports in any reasonable form and manner
he may prescribe.

SEC. 123. VIOLATIONS; PENALTY. R

{a) Any person who is found by the Secretary, after notice and an
‘opportunity for a hearing, to have violated this title or a regulation
issued hereunder shall be liable to the United States for a civil
penaity, not to exceed $500 for each violation. Each day of a
continuing violation shall constitute a separate violation. The
amount of the penalty shall be assessed by the Secretary, or his -
designee, by written notice. In determining the amount of the
penalty, the Secretary shall take into account the nature, circum-
stances, extent, and gravity of the prohibited acts committed and,
with respect to the violator, the degree of culpability, any history of
prior offenses, ability to pay, and such other matters as justice may

ire. .
:E) The Secretary may compromise, modify, or remit, with or
without conditions, any civil penalty under this section. '.
. () If any person fails to pay an assessment of & civil penalty afterit '
has become final, the Secretary may refer the matter to the Attorney °

(S}enera.] for collection in any appropriate district court of the United
tates. - .

SEC. 124. DELEGATIONS AND REGULATIONS. !

The Secretary may— :
(1) delegate, and authorize successive redelegations of, any of
the duties or powers conferred on him by this title; and
{2) prescribe regulations to carry out this title.

SEC. 125 RELATED TERMS IN OTHER LAWS.

i

1
. - With respect to the documentation of a vessel whenever used in % i

any law, regulation, document ruling, or other official act— g

C 7 (1) “certificate of registry”, “registry”, and “register’” mean 8 }

i

i

i

\

i

[P

Y
} as provided for in section 110 of this title; :
() “ficense”, “enrollment and license”, “license for the coast-
wise (or coasting) trade”, and “enrollment and license for the .
. coastwise (or coasting) trade”” mean a coastwise license as pro-

- vided for in section 111 of this title; -

.. (8) “enrollment and license to engage in the foreign and
coastwise (or coasting) trade on the northern, northeastern, and
northwestern frontiers, otherwise than by sea’ means a Great
Lakes license as provided for in section 112 of this title;

(4) “Yicense for the fisheries” and “enrollment and license for
the fisheries” mean & fishery license as provided for in section }

113 of this title; and
) “yacht” means 8 pleasure vessel whether or not
documented. ' :

94 STAT. 3458
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SEC. 126. AMENDMENTS TO OTHER LAWS,

] (a) Section 4131 of the Revised Statutes of the United States, as
. amended (46 U.S.C. 221), is further amended to read as foliows: “Only
a citizen of the United States may serve as master, chief engineer, or
officer in charge of a deck watch or engineering watch on any vessel
documented under the laws of the United States. However, if a
documented vesse! is deprived of the services of any officer, other
than the master, while on a foreign voyage and a vacancy is thereby
f created, until the vessel's first return to 8 United States port where a
L United States citizen replacement can be obtained, a person who is
1 not a citizen of the United States may serve in—

‘(1) the vacancy; or .

4 *“(2) any vacancy resulting from the promotion of another to fill
[ the original vacancy.”. :

(b) Section 4311 of the Revised Statutes of the United States, as
amended (46 U.S.C. 251), is further amended by striking the first and
third sentences of subsection {a}. .

{c) Section 4320 of the Revised Statutes of the United States, &s
amended (46 U.S.C. 262), is further amended by— '

(1) striking the word “licensed” in the first sentence and
inserting in lieu thereof the word “documented”; and
; {2) striking the last sentence.
id) Section 4377 of the Revised Statutes of the United States, as -
: amended (46 U.8.C. 325), is further amended by striking the second
3 sentence. _ _ )
1 (e} Section 7 of the Act of June 19, 1886, as amended (46 U.S.C. 319),
is further amended by—
(1) striking the first sentence and inserting in lieu thereof the
following: - ,

“Whenever a vessel, entitled to be documented and not so docu-
mented, is employed in a trade for which certificates of documenta-
tion are issued under the vessel documentation laws, other than &
trade covered by a registry, the vessel is liable to & civil penalty of
$500 for each port at which it arrives without the proper certificate of
documentation, and if it has on board any merchandise of foreign
growth or manufacture (sea stores excepted), or any taxable domestic
spirits, wines, or other alcoholic liquors, on which the duties or taxes
have not been paid or secured to be paid, the vessel, together with its
equipment and cargo, is liable to seizure and forfeiture.”; and

(2) striking the last sentence. : -

SEC. 127. REPEALS.

The following laws are repealed, except with respect to rights and
duties that matured, penalties that were incurred, and proceedings
that were begun before the effective date of this title: '

A

an g
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Revised statutes meciion Revised statute section Revised statules sectiog
4182 ) £168 4318
4137 ) 4169 4319
4138 ' . 4170 4321
413% ) 4171 - 4322
4141 4174 - 4328
4142 : 4176 4324
4143 an 4325
4144 . . 4178 4326
4146 C 4179 4321
4147 4180 » © 4328
4150 4182 .. 4329
4155 . 4183 . 4336 .
156 Yt 4333 .
ansr o e 989 - - * 4835 .|
4158 4190 : 4337 '
4159 . -4181 4338 i
4160 . . 4214 - 4339 '
4161 ‘ 4215 4372
4162 . 211 4384
4163 4312 * 4385
. 4164 : 4813 : 4495 C o
4166 4314 #498 i
4167 4315 : :
- - Statvtes a1 larpy : '
Dmts Chaaprer Bection v f
u;'. Fage 1
1874 !
Apr. 17 106.... 18 3
1877 ;
Feb. 27 9 1 fonly the part 19 25 |
. . amending RS, 4315, .
4318, and 4319).
1879 i
June 30 54 21 “
1884 - H
June 26 121 21 23 58 |
July & 221 : 4 23 118 ¢
1886 i
June 19 421 [ 24 81
183} -
Feb. 21 250 1 26 %5 -
1895
Jan, 16 U 45 28 624,625
1897 . ;-
Jan. 20 67 ‘ 1,2 29 491,492 |
1502 1
June 24 1155 1,2 bl 82 398, 399
1905 - . 3.
Mar. 3 1457 ) 33 1032 ; :
1906 - i
Apr. 24 1865 1.2 7 136
1908 {:
May 28 212 7 35 @ 1
‘ 1912
Feb. 29 17 an 70
Cduly 9 220 an 189
Aug. 24 890 ¥ lonly the part Lr) 962
amending R S. 4132). J
1915 . :
.4 172 : 1 a8 1193
Da_ 154 4 88 1218
84 STAT. 3480
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3
E Scatutes it lurge
- Section
’i: Duts Chapter :r: Pree
1920 C . . _ )
Feb. 19 83 1,208 coemrsereeme A1 436, 427
3 1925 )
Feb. 16 235 1 : 43 a7
. 1985 :
Aug. & 438 310 49 528
1936 - . :
May 20 434 : 43 1367
1938
May 24 265 52 437
1939
May 31 158 53 794
Do... 160, 795
June 2 168. 63 798
1957
Aug. 30 Public Law 85-237 1. T 517
1961 .
Aug. 1T Public Law 85-157 : 75 302
19 )
Sept. 29 Public Law 85-219 10 18 832

SEC. 128 EFFECTIVE DATE. o

This title shall be effective on the first day of the eighteenth month

following the month in which enacted.

L TITLE TN
- Sec. 201. Suort TrriE.—This Act may be cited es the “Tonnage
Measurement Simplification Act”. :
. BEC. 202. MEABUREMENT.—Section 4148 of the Revised Statutes of
the United States, as amended (46 U.S.C, 71) is further amended to
read as follows: :

“Sec. 4148. (a) Before a vessel is documented or recorded under the
laws of the United States, or where the application of a law of the
United States to a vesse] is determined by its tonnage, the vessel shall
be measured by the Secretary of the degartment in which the Coast
Guard is operating. The Secretary may, by regulation, provide for the
temporary documentation of a vessel prior to the measurement

uired by this section.

“(b) A vessel required to be measured under subsection (a) of this
section, other than a vessel used exclusively for pleasure, shall be
measured as prescribed in sections 4151 and 4153 of the Revised
Statutes of the United States, as amended, and to the extent applic-
able, as prescribed in Public Law 83-219, September 29, 1965 (79
Stat. 891; 46 US.C. 83-83k} if—

(1} it engages or intends to engage in an international voyage

sea; or
*“(2) it is at least twenty-four meters in length and is self-
propelled. '

“(c) A vesse! not required to be measured under subsection (b) of
this section may be so measured if requested by its owner. A vessel
not measured under subsection (b) shall be assigned gross and net
tonnages by the Secretary which are functions of its length, breadth,
depth, and other dimensions, including appropriate coetficienta. The
Secretary shall prescribe the manner in which dimensions are

84 STAT. 3461
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measured and which coefficients are appropriate. The resulting gross
tonnages, taken as a group, shall reasonably reflect the relative
internal volumes of the vessels measured, and the resulting net
tonnages shall be in approximately the same ratios to corresponding
gross tonnages as are the net and gross tonnages of comparable
vessels measured under subsection (b) of this section. In accordance
with regulations issued under this subsection, the Secretary may
determine the gross and net tonnages of a vessel which is representa-.
tive of a designated class, model, or tyEe and may assign those gross
and net tonnages to other vessels of the same class, model, or type.

'(d) A vessel shall be remeasured if—

“(1) the vessel is altered or the use of its space is changed 50
that its gross or net tonnage is affected,

‘() having been measured under subsection (c) of this section,
the vessel becomes, by use or alteration, subject to subsection (b)
of this section; or .

() having been measured under subsection (b) of this section
and not required to be 80 measured, the owner requests that the
vessel be measured under subsection (c) of this section.

Except as provided in this subsection, a vessel that has been meas
ured is not required to be remeasured to obtain another document.

“(e) The Secretary shall make such regulations as may be necessary
to out the provisions of sections 4148, 4149, 4150, 4151, and 4153
of the Revised Statutes, as amended (46 US.C. 71, 72, 14, 75, T1).".

Sec. 203. APPLICATION.—A vessel measured prior to the effective
date of this titie under sections 4151 and 4153 of the Revised Statutes
of the United States, ss amended, is considered as havin% been
measured under section 4148(b) of the Revised Statutes of the United
States, as amended by this Act. .

Spe. 204, EFFECTIVE DATE.—The %ro_visions of this title shall take
effect on the first day of the twelft month following the month in
which enacted. - N o

TITLE Il

' Sgc. 301, The penultimate sentence of section B(b) of the Act of May
27, 1936 (49 U.S.C. 369(), as amended, is amended by striking
“November 1, 1983, and substituting *‘November 1, 1988,”.

" Sgc. 302. There is authorized to be appropriated to the Secretary of
Transportation $500,000 for fiscal year 1981 to conduct & study of the
feasibility of constructing a new two track railroad drawbridge across
Coos Bay, Oregon, which would replace the existing Southern Pacific
Railroad drawbridge located at mile 9.0 and would have a clear
navigational opening of 400 feet or such lesser clearance as the
Secretary may determine o be reasonable. Such study shall include
an analysis of any modifications to the Coos Bay City Airport
that would be required to permit construction of a new railroad
drawbridge. -

Sec. 303. Notwithstanding the provisions of title V, Merchant
Marine Act of 1936 and section 11, Merchant Ship Sales Act of 1946,
the Secretary of Commerce is hereby authorized to transfer, without
reimbursement, the title and ownership of V4-M-Al ocean tug
Scotch Cap to the Superior-Douglas County Museum in Superior,
Wisconsin, for use as a IMAritime museurn. The vessel shall be
delivered to the museum at the place where the vessel is located on
the effective date of this Act, in its present condition, without cost to
the United States. While the vessel 1s owned by the Superior-Douglas
County Museum it shall be used solely as a maritime museum, and
guch vessel shall not be used for operation or transportation purposes

94 STAT. 3462
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of any nature whatsoever. In the event that the United States should
have need for the vessel, the Superior-Douglas County Museum, on
request of the Secretary of Commerce shall make the vessel available
to the United States without cost. In the event the Superior-Douglas
County Museum no longer requires the vessel for the pu of this
Act, such vessel shall be conveyed back to the United States in as
good condition as when received, except for ordinary wear and tear,
to be delivered by the Superior-Douglas County Museum to the point
of original delivery without any cost to the United States.

04 STAT. 3463
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Appendix A to 46 CFR Part 67
ADDITIORAL REQINAEMENTS FOR SPECIALLY QUALIFIED VESSELS UNDER 46 CFR SuBPART £7.18 '
Inhial o SUSeGUen
Vessel Yypo apphcaton for Ragquremerts Fter 10
BOCUTmTLELON
Captorad {£6€7.16-3); of loreaed | Wnitikl ..o 1. Application form C5-1258) 5 67211,
{E 67.10-5). 2 Tonnege end Settion 57.11-3.
2. Mafhing wwence 67957,
4. Trie evidence hom powt of Sourt gelermingtion, 5 67.05-154x): Subpiarnt §7.07.
5:mmmmmmolem ek Son. 2 Secion 67 05158
&[G . Section £7.28-11.
7. {ﬁmqu faa ], Secuon §7.43-13.
Subgaquent .| 1. Applcation form {(CG-1258) S 67211,
2 [Marking sedence] Sacuon B7.15=8, T.
3. Title evidence from point of counl Seterhinglon Section 67.05-15(a); Suboan 67.07.
4, [Crzenship hon] Secuon 67.2%-114
5. [Recording teel Section £7.£3-13
Specal lepisaion € £7.18-T nitiat 1. Application tom (GG 1258) Secion £7.21-3.
2. Tonnage vic Sachon 67.11-3.
3. Warking svidence 5 &7.95-7.
4. Copy of lest regiaots 67 0515 1).
5. Troe ervidence from lest regatrapon rl "Saction 67 05=-15(L)(1); Suboat 67.07,
6. Cairensivp evidence rom poird of las! 1eg 5 67 05150031}
7. [Evidenoe of removal om loreign regrwy} Smmﬂos-mwu.
4. [Cizenstip o - | 5 S.28-11,
§. [Recortang el & ET.43-13.
Subsequent.___..._ | 1. Applicaton lorm {OG-1258) & €7.21=1, -
2 [Marung e ] S [ TR
3. (Ewvwdanca of removal Fom kKangn ug.wy'! Secton B7.05-35b}2).
Specal legsianon SOOI 4 Tea om s Secuon E7.05-15(bH2) Suopart 57.07.
5. [Cienship o 1 Secuon €7 5811,
£. [Recoring jee) | Secuoh 67,4313,
Wreghed [6 67.10-9) A 1. A8 form (C5-1258) Secton €7.29-1.
2. Tonnige evndance Sacuon £2,11-4,
3, Marking evidence Secton §7.15-7,
4. Titke wrnclance from powd of sdinistaiive oee ) Secusn E7.05-15(a).
3. Crizenshup wnidence Fkom port of EOMUYENEIVE ORIETTRWION Secuon B7.05-1504).
E. [Crixenshp cecieaton) Secvon 67.29-11.
7. [Recording toe] Surction B7.45-12.
Suk 1. App ian torm {OG-1250) Secion 67201,
Z Tonnage #vide Section 62.11-3,
3. Markong evicence Sacuon £7.15-5, 7,
& Tioe waCance from poitt of sOMiNSHEIIVE DETRTTHARLON | Secton 670515,
£, [Crzenaip dectrasbon) Sestion £729-11,
E IR Q et Sechon B7.45-13,
NeTE—Bracvets ingiogles regiirement not e 1> Al T . These requve-nemts enoly recirtiess o Sosnce soughl
Appendix B to 46 CFR Part 67
REQUIREMENTS FOR INMAL DOCUMENTATION UNDER 46 CFR SusPART £67.23
License soupht Vagas Marthad Faguirements. Reter 1
Feprstry [ 62.17-9) New het A, 1. Apghcation form {CG-1258) Secton BY 211,
2 Tonnage evigence | saction &7 ¥1.-3.
3. Mariong ev Secuon E7.15-7.
B 4, Buald evidence 10 breh tlie Sacvans 67.09-7, 31, s:ns-:mww,or-
Used. ! NSA b, ADph form {CG=1258} Section 67.23-1,
i 2 Tonhage wvidercs Section 67.11-3.
3. Markmg evid Section E7.15+7.
4 Copy of test reguetrat Secvon 67.05-7(bj(2).
5 [Evicence of temoval rom loreign regietry]l_ | Section 57,053,
€. Thie evicence irom las reg Secvon 67.05-7(042), Subpan §7.0T.
7. [Cizenshyp dactatation) Secton 672611,
- 8 LR g tee] Secton 67.43-13,
Coasimse  or  Gres uhes New N/ A 1. A 3n 1o (SG-1258) Section §7.21-1,
§LET.T-Sand 7) .
Z Tonnage svidence Section 67.11-3,
3. Buk ] Sactiors 67.08-1.7, 67.05-Tiay, mngt 67 G7-1,
4, Markm; evigence : Sepon 67.15=7,
[V 0 S ) 1A form (OG-1258) _ I SBcuon 67 21-1.
| 2 Tonnape sviderka ig 67.11-3, -
| 3 Mamuing onoence 's 67.15-7,
. 4, Buil sacentcs } Section 67 L5107,
! 5. Evionce of COMOIEWE Chan OF Ui enrnee . ...| Scton 67 D55, Subpan 67.07
6. CHzenehip evidence Kir B!t twreng entbes i chan . .| Secion §7.05-5,
7. [Cerenaip dec 1] | Secron B7 2011,
8. [Recordng lee] | Secion 67.45-13.
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REGUIREMENTS FOR INTIAL DOCUMENTATION UNDER 46 CFR SUBPART 67.23—Continued

Licensp sougal Vasopl Maihod Raguiremants 1 Reler i N
Frshwy (£ BT 17-F). . | N N 1. A v Sorm [CG-1258) l &7.21-1.
! 2. Tonnape | Secton 67.11-3.
; 3. Mariang evidencs | Section 67,157,
i ’ 4. Buig swdencs ' S 67.09-1, 7, 82.05-Ta) and €7.07-1.
[T S XL N 1. Apphcation lom (CG-1258) } Secton B7.21-1.
2 Tonnape evid ! Swction 67.11-3.
2. Marking svidence | Secton 67.15-7.
4, Builg evidenct | Secuon £7.09-1,7,
& Copy of sl repmtraton » Sachon 67.05-3.
6. [Evidenca of 1emoval 1am 7N BEATY) st S6CUON £7.05-3(2}2),
. 7. Titie #vidence from kel regtraton .| Semtion £7.05-7(0y2); Subptn 107,
i 8. [Chizenship declarstion] | Setiion 67.26.11.
I . ;& IR g 1ew) 5 E¥.£3-13,
Pieasa New P NS * 1, Apphation torm (CO~1258) Secion 67,219,
| ; 2. Tonnape evidencs Section 67.11-3.
i . 3. Marking evdence Sacion 67.15-7.
. 4, Buigd evidence Sections 67.05-T7, 67 05-7(a) and BT.07-1.
i 5 Fae Seclion 67.42.1 1 {a).
Usel ..o, Simpihied {§ 62.05- 1. Applcation torm [(CG-1258) Secon 67 24-1,
F{oh3j).
2 Tonrage svidence Secton §7.11-3,
3. Marking sac | Sertion €7,15-7,
e bs 67.43-11(n).
1 5. Copy of st regiaraton Section 67.05 7(b)(3).
6. [Evidence ol removal from toragn repaty) .| SeCTON 67.05-3,
7. Titie svickncn friwn s Section 67.05=7043): Subpan E72.07.
8. {Crzenship ceclaration} Secuon B7.26-%7,
9. [Aacording hew) Sechon 67.43-13,
Non-simplifes (46 1. Appheatron fomm [Co-1258) Section §7.21-1.
CFR &7.05-7[b){3).
2. Tonnage sigence Saction 67.11-3,
2. Mamunh evd Section 67.16.7,
4. Buid svidence Secuons 67081, 7.
15 Feeo Saction BT.43-11(a)
' { €. Endencs of eham ol toe 5 67.05-7(p}{3); Subsan £7.07.
| : 7. Cnzen evidence tom sach Dwrng Enbly.in chsis__ | Section B7.05-T(5){3).
i I B. (Crzensnp oeclarsuon) Secoon E7.2%=11.
| 8 [Recording tee) ! Secton E7.43-13.

NOTE.~ Bracnels Mocies requTemenl Nol necessatly apphsab W all rensachons. Apphcaions tor mutipie kGenses 00 PO} regure guplicsie SUbMISSons

Appendix C To 46 CFR Part 67

REQUIREMENTS FOR SUBSEQUENT DOCUMERTATION TRANSACTIONS UNDER 46 CFR SuBPART 67 25,

Tramaachion A raason Requirsmants Refe: 1o
Benews! (EB7.23-1): Licanse expired (6§ 67 23-1. 67 25-1) — .. 1. Rsoewsl - h (CG~-1280) Secton 67 25-1(z)
Somensar (§ 67 23.3):

Nema change [8F B7.23-3(a){5). 67.25-3} 1. Application 1orm [CG~1258) serrensr]| SOCUOR 7 2523
2 Cenricate of docu Saclions 67.17-1 and 67233,
ST Sacton 67,157,
4. Faa Secrion 67 43-3.
5. l'Moncapn consant] Section 67 259,

Home po change (5§ £7.23-042)(2}: 67 25-5) 1. Agplicaton form (CG-1258) ... .. .. | Settwn 67255
2 Cerificate of docur X Sacuons 67.97-1 and 67.23.3,
3. Abstract of tride Secions B7 255 and 67 41-1.
d. Markmg svidence & 67.15-7.
5. [Pleasurs vesssl toe]) Secion 67.43-13{p).
[ Moﬂgtgu i . Saclon 67.25-8,

Owhership change (51 67.23-2(eH1); 67.25-T) 1. tion form Secton 67257,
z Gu‘h‘lmu of ¢ } Sactong €7 25-7 and §7.233,
3. Trle awdence Scubpans 67,05 andd 67.07.
4, [Swasure vesse! Tee) S £7.43-11{b}.
&, [Recording lee] Settion E7 43-13, -
€. {Mongapes consenl) Saston §7.25-8
7. [Craemihip declarabon) Secuon 67 28-11,

Crange in peneral pariners (Bf 67.23-3(a)2). 67.25-7. 1. App » form (CG-1258) Secuon 67.25.7,
2 Cenmcate of goc Sacvons 67.25-3(2) and €7.23-2.
3. Tive sndence i Secions 67 05-08 and 67 B7-13.
4, [Pisasure vassal Tes) Secihon 67.45-11(2).
& (Morigages consent) Sacton 67.25.8.

Tonnagze o dmenson change (Bf 67 23-3{a)id); 67 257} —wnrf 1. ADDhERbION loem 1CG~1258} —— ] DBEUEN 67,257,
2 Cenificate of docy Secbons 67253l and 87223,
3.7 s n £7.11-%, 5.
'y [Phnm! versal lee} Sacuon £7.43-11(L),
5. [Mongagwes consant) L Section §7.25.9,

Change in vesse' restrictions (§£ 67 23-3{a06) £7.25-7) 1. form [CG=-1258) ... Setion 67257, .
2. Cetiicate of SOCUMERTELON, | Sactions 67.25-3ic) and £7.23-3.
3. [Pmasyre vessal tee] Seston 67.43-11{0).
4. [Mongapes consent] Secton 67.25-9.
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REQUIREMENTS FOR SUBSEQUENT DOCUMENTATION TRANSECTIONS UNDER 46 CFA SusParT 67.25.—Continued

Trangacuon and L2 ]

J Rery rorhe iy )

| FReier 1o

Crange of legal name I5{ 67.25-3H7): 67.25.7)

Besth 0" 167371 Ly e enleely

Corge wn propuison H ET2-L6N3); 67 25-T)

[EEEY <o RVTIN Y-S SR

P 1 borm

I 2 Gcﬂ:ll'cak OF OC RO e e
5 T &
i 4, [Mongagee sorsent] :
1. Appulalon form

| 2. Canificate of COLUMO I e s e,
3. Taw swdence
L lMonnc;nn me-s.;l

— LA

Charge in vECe oo semantis 15§ €7.25-3(0010); 6?25-7]...._,.__._l

Command by non-cioen |
beRsel rmomas 1o U 3 gammane (5

§FET 2RI 2) €7 25-7) .

Cocn! eror by €acumeniguon omicer
Chenge of owner's socress 158 €7 23-3(5) 67 25-7)

Rens cerhen! |67 05-7);
hZ hhg! shpces ko
1)

Certicate ks (5] ST E85-Tu2:080 BY 25 V1) e

e hiogte myonsies (58 €Y. 25-T(6)Z) BTNV |

Cermcate winngivly whmen? (7] 6T 23-Tiaitdr 67, 25-11)

Dz (F ET 250

Verssl BN EM R0.00 MEI6D uRde loegn tag (£! 6705 Ii Carnhaate of Co
: & Coneni of Mamirhe Asm"oum

SN2y BT 2L 13,

Crener CeRegt I1E B & GiZen (F BT 23-MENE) BV .25-13) ...
suttencas (F £F 2%-BlE)t4)I5) 67 264,
Cwntr 12 loper siwcls cocumerabon (8F 67 23-Blali6) €263}
WESSE! CAASES 10 mezsute 5 nel wng (55 E7 T-0laTT 672513 L. 1. Cendheme o ooc
YeSSEi CERSAS IO bE taAseba of nmpoﬂahm (6§ 67 Zo-Bia)e);

FEane 10 renew o

67.20-13).

Canceiaun {f 6723+ 1) imoreper wsuance (§5 67 23-11: 67.25-15) __| 1. Corthicate of documemaSan

€7 23-Za e BT 25T

1§§ 67 23-318p011), 87.25-7) ...

nalor of Crunges [V E7.23-Faliy €7 25

2 LOr
1. Apptaban form (CG-1258) .
2 Carrtcais of SoCumeriaiorio..........

rand ol U5 Guzen
I‘ [Fleawre vense! foe) ..o .
. 1 Cancicae nfummuﬂuw..-_.,_w S
ST i) Letar wdveng new scicess of (O} P:tma
l.puu..luon K WCanss Jus b renewgl
2 Cartificai of documemauon. .

1. Applcation orm ICG-1256) .- ..
Z Canhicain of documprignon... ...
KD [Pikeituare verssed fwe]
. 1. Applhcaton torm (G- 1258}

| & [Flasrs vesse iue)

2 Cacilioais of churmentaiion
1 3 [Plasare veoke ine)
+ V. ADohcaton lorm [CE-128E) .
3 Swstement o tacs of withnsltng

ia [Ewicenoe 0f sule)
-3t Cenilfaa1e 0! QOCUMErANDL. .o
- Noow=—Dalehor B tomgh; upu"! :m:mm af 41 e
' 1. Cermficate 0! goumeniaticen.,
T
1. Ce-tifchte of Bpou e RU0r...o..c..... bt e m e

3 Sumratwhnbunrrmf ct"r»"

1. Apohoaton Sorn (DO V25F! o

.. Sectg- €7 26-7

Seetons €7 26-3ic) end $7.23-3
Secup~ €078,

. Bamne= £V 2545,

' Sezion €7.2%7,

Sorvoms €7 25-3ic) and 67 23-3.
i S‘...m E7.G7-15
.6?,25—5,

. Sectem sv.zs-ircl #nG 672344,

;. SLhon 67 257

.- SeCueng £7.25-7 and €7.23-3.
.5 Segien £7 05-5: Suboar 87-01.

" Secuon E7.43-1Up).
 Bgoue £7.15-7iz)
‘Sectuory BT.Z5-T pme 67.25-9

. Beton €757,

Seciond 67 25T gne 67, 23-0.
Sachan £7 5.7

S Begivon 6745110
. BEChone 67 25-7 ang 67 Z5-5.

| Setiom 67257 (0} Secuon 67,251,
I Sacions B7.25-7 ang 672503

I Secunns BY ety

stens €7.25-11 ans 67 25-70).
! Secnes £7.43-7 gy

s e, SECTOT B 2514

- Smsuon €7 £35-1 1
Secugs 67.25-11

.. BECUONS E7 ET-1) g £7 23-71)
. Secom €7 <3-100)

| Begrwon E7 25-71,
St B7.I5-%1.

Sernpmt €7.2513 ang 67.20-Prr.
Sehon €7 26Tzt

| Bacmon €7 25-13,

! Settons €7.25-1% pae §7.23-Big)

) Secuons €7 28-T(), €7.23-81,, ang £7 2513,

7 Becions €725-12 s 67,23-61d).

I geztrns €7 2513 ane 87.20-8(5).

-——-._asﬂ.tmﬁ 2515

HOTE —Brackels MgIE1E REMS NGE NECAsse-ly Epoicabie 10 8l ENTRCLONE I CalEgony, MUt che~aes 00 not regure Suphcate

Appendix D lo 46 CFR Part 67
Poris of Documentation

The following is a list of Coast Guard
Districts and Marine Inspection Zones
indicating the ports of documentation
within each District and Zone having
such ports. The territorial limits of & port
of documentation encompass all those
localities to which thet port is closest by

normal means of travel,

Drerici and marine

MEDecten tone - Pt ol documenaush

Frgy -
BOSION o sesemr.| BOStON, Gitwcesiar, wnd  Satem,
Mess,

- Poriend gnd Rosuland, Mame,

. New Bediord, Mase: and Prov
| dence, AL

Forland, Me...
Provi 1&g ...

B DR ST

Distct gng marine |

. -
NEDOEION T00% Por o docume-izion

Doeret anet mgrime
NSLETTON S

St lows ]
Cincrval
T8,

51 Lous, Mo
Cncrmay, Onig

. hanm,

LMUIQ..__...._._
Momphis.., |
MNaghvlig ' Naghwia,
Prisbargh

New York

Lonsigpving, Kv
Grwarwalg. Mot sng  Mempheg,
Ttm.

Nazhviba, Tenn.

Pnzmmh

Albaty, WY, Brdpeoon angd hew
Lendon, Corn: an! New Yo

MY,
Phulagephu Pﬁt;.-&iﬁ.hnm. P and Wimengion,
Freu
Hamplon Aosds.. | Eirsbeth Cay. WN.C Noripth, and
Rewdville, Va
Balimore________ | Batrmewe.  ang Camonane, g,
Whd Wasrenoton, D.C,
WiMmingion e | BaBUiOn-Moranasd City 1ng Wi
manpon, N.C.
Sevmﬂt

Key Werl Wami and West Faim
Bauch, Pis.

B

!‘ Fort £ documananon
i

errmomn] Chariestion, S.C.
JRCKBOMe, Fly

Chanssior ...

Ak SO |

. baon HM!. Houma,  Morgan
i Gy, La. are New Oears, Ly
—| Brownaviie and Compas  Chweicti

.| Howston, Tax

| Biowi, Mint; Motile, Ala; 1 Fpr
sacola, Fia.

... Fort Arhur Tex

) Orcago, e ang Luefqm Keh,
C-r.rm Wik,

: Dumn. Muna

| M phee, Wi

| Savh Sie. Mane, Mich.
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Crsingt and manng

L
tispeclon Tone ort o documeniation

Elvenin: )
Lot Angaes Long Lot Angelas-Long Beach, Calt.
Bescn.
San Dwps. ) San Dvapa, Calil

Twetk: San Franescy..; Ewehl, and San Francigco, CaM.
Thrserth: Seatin ... Belspram g Port Angeies,

Viash,
Thewenth:
Seath e Seantie and Tocoma, Wesh
Forland, Oreg .| Aberdean, Wash: Astoria, Coos
Bzy, and Portand, Oreg.
Fouriesntty,
HOPGIAY e e aaren e Hotasirh, HL
LEINT Y. TOO iy =1 vT |
Sevenleenth i
Southeast Alus».a_.-,..i’ Junesy mnd Keschingn, Alashe
Vegstprn AipSNE.L ... 1' Anchorape, Algske

3. By adding Par! 68 to read as
follows:

PART 68-—~DOCUMENTATION OF
YESSELS PURSUANT TO
EXTRAORDINARY LEGISLATIVE
GRANTS

Subpart 68.01—Regulations
Irmplementing the Act of September 2,
1858 (46 U.S.C. 883-1)

Set.

£8.01-1 Definitions for the purposes of this
schpart -

65.01-3 Requirements for citizenship under
46 U.S5.C. BB31

B8.01-5 Qualification as en 8831
corporation

B8.01-7 Qualification as a parent or
subsidiary

65.01~8 Cessation of gualification

68.01-11 Privileges conferred—
documentation of vesse!

£8.01-13  Frivileges conferred—operaticn of
vessel

63.07-15 Restrictions

68.01~17 Application by an 8831
¢orporation to document & vesse)

Subpart 68.03—Reserved for Regulation, as
Necessary, of Vessels Under the Act of
August 8, 1854

Appendices

A—Qath for qualification of corporation as 2
titizen of the Uniled Stales under the Act
of Seplember 2, 1956 {46 U.S.C. 883-1)

B—0O=th of parent or subsidiary corporation
Act of September 2, 1858 (46 U.S.C. 883~
1) :

Authority: 72 Stat. 1736 (46 U.5.C. 883-1;);
63 Stzt. 675 (50 U.S.C. 198)

OME Coentrel Number: Information
collection requirements contained in this Part
have been approved by the Dffice of
Meanagement and Budge! under the
provisions of the Paperwork Reduction Act of
1980 (Pub. L. 96-111) and have been assigned
OMB contrel number 2115-0110.

Subpart €8.01—Regulations
Implementing the Act of September 2,
1958 {46 U.S.C. 883-1)

§68.01-1 Definitions for the purposes of
this Subpart, -

Act means the Act of September 2,
1958 (46 U.S.C. 83-1).

883-1 citizen or 8831 corporation
means a corporation which qualifies for
the special citizenship status created by
the Act of September 2, 1958 (46 U.S.C.

-883-1).

Parent corporation means one
incorporated under the laws of the
United States, or any state, territory, or
district of the United States, which
controls {directly or indirectly) at least
50 perceat of the voting stock of another
corporation.

Subsidjary corporetion means one
incorporated under the laws of the
United States, or any state, territory, or
district of the United States, which has
not less than 50 percent of its voting
stock controlled {directly or indirectlv)
by another corporation.

§68.01-3 Requirements for eltizenship
under 46 U.S.C. 883-1. .

A corporation seeking to establish its
citizenship under the Act of September
2.1958 (46 U.S.C. 883-1) must meet the
following criteria as specified in the Act;

(a) It must be incorporated under the
laws of the Uniled States, or any state,
territory, district, or possession of the
United States;

(b) A majority of the officers and
directors of the corporation must be
citizens of the United States;

{c) Not less than 90 percent of the
employees of the corporation must be
residents of the United States;

{d) Such corporation must be engaged
primarily in & manufacturing or mineral
industry in the United States or any
territory, district, or possession of the
United States;

(e) The aggregate book value of the
vessels owned by the corporation must
not exr ~~4 10 percent of the aggregate
book value u. = ~=sets of the
corperation; and

{f) The corporation, mus! purchase or
produce in the Uniled States, its
territories or possession not less than 75
percent of the raw materials used or
sold in its operations.

Note.—A corporation which qualifies a5 an
863-1 cilizen by meeting the criteria in
paragreph (a} of this section is not thereby
precluded from qualifyving as a citizen ander
any definition in Part 67 upon compliance
with all spplicable requirements,

§68,01-5 Qualification as an 883~1
corporstion.

{8} To be formally qualified a5 an 883~
1 corporation for all purposes under the

Act, a corporation which meets the

requiremnents of § 58.01-3 must file with

the Commandant a certificate under
oath es described in Appendix A

(b) Upon the filing of the certificate
required under paragraph (a) of this
section, the Commandant wil) furnish
the corporaticn & Certificate of
Compliance which is valid for a period
of 3 vears from the date of its issuance,
unless there is & change in corporate
status requiring & report under § 68.01-
9{a} of this subpart. On or before the
date of expiration of the Certificate of
Compliance, & new certificate under
ozth 2s described in Appendix A must
be filed with the Commandant.

§ 6£.09-7 CQualification as a parent or
subsidiary, .

(2) To be formaliy qualified as &
parent corporation, 25 defined in
§ 66.01-1. e corporation must file with
the Commandant a certificate under
ozth s deseribed in Appendix B.

{b) To be formally qualified as
subsidiary corperation as defined in
§ 68.01-1, 2 corporation musi file with
the Commandant s certificate under
cath as described in Appendix B.

{c]) Upon the filing of the certificate
required under paragraph {a) or (b} of
this section, the Commandant will
furnish the corporation a certificate of
parent or subsidiary status which is
valid for a period of 3 years from the
date of its issuance unless there is a
change in corporate status requiring a
report under § 68.01-8{a) of this subpart.
On or before the date of expiration of
the certificate of parent or subsidiary
status, a new certificate under path as
described in Appendix B must be filed
with the Commandant.

§68.01-9 Cessation of qualification

(a) If after filing the certificate
required by § 88.01-5 of this subpart, a
change occurs whereby an 883-1
corporation ne longer meets the criteria
in § 68.01-3(a). that corporation’s
qualification for the privileges
enwmerated in § 68.01-11 and 13 is
terminated effective as of the date and
time of the change. The corporation
must report the change in writing o the
Commandant.

() If, afier {iling the certificate
required by § 68.01-7 of this subpart, a
change occurs whereby the corporation
is no longer entitled tc be deemed a
parent or subsidiary corporation, that

. corpetation's qualification for the -

privileges in § 68.01~11 and 13 is
terminaled effective as of the date and
time of the change, The corporation
mus! report such change in writing to
the Commandant. '

I
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SAMPLE COAST GUARD FORMS

Builder's Certification CG-1261

Application'for Admeasurement CGD1-5949-1

Application for Documentation, etc. CG-1258

Declaration of Citizenship MA-899

Certificate of Marking CG-1322

Application, Consent and Approval for Surrender CG-4593
Bill of Sale CG-1340

Marshal's Bill of Sale CG-1356 (not attached)
Certificate of Documentation CG-1270

Certificate of Ownership CG-1330

Exhibit *C"



e s AROVED

US. COAST GUARD BUILDER'S CERTIFICATION .

CG-1261 (Rev. 5-82) 21150110
INSTRUCTIONS

ﬁlock 1. D. Insertcity, state, and country where vessel was built.
E. Check appropriate block. If vessel is sailing vessel with auxiliary engine or a vessel with an outboard motor, check self
F. g;ze:inzipropriate block. If vessel is compaosite of wood and fibrous reinforced plastic, check fibrous reinforced plastic.
Block 2. Check appropriate block and fill in year vessel completed for its intended use. Modify categoties as necessary,
Block 3. Insert the names of all parties for whom the vessel was built, and the individual interest owned by each.
Block 4. Check appropriate blocks. Leave biank if vesse] is foreign-built,

Block 5. Insert name of person completing form, Check appropriate block. If second block checked, insert name of company which
constructed the vessel,

NOTE: The term “United States” includes Puerto Rico, Guam, the Northern Marianas, and American Samoa.

1. Vessel Data
A. Hull number or hull D. Place of build
Identification Number

B. Vessel name {if known)
C. Length Breadth Depth

E. [1 Self-propetled
O Non-self-propelied
F. Hull material
Owood [O8teel O Aluminum O Fibrous reinforced plastic [ Other

2. Phase of Construction covered by Certificate

O Hull only
O Completion only Year completed
(0 Entire construction Year completed

3. Party(ies) for Whom Built

4. United States Build

£J A. All major components of the hull and superstructure were fabricated in the United States.
(J B. The vessel was constructed entirely in the United States.

[ C. At least fifty (50) percent of the cost of all machinery (including propulsion) and components which are not an integral part of
the hull or superstructure relate to items procured in the United States.

5.1, Do Hereby Certify:
(Name)

that the facts recited herein are true and that I have personal knowledge of these facts because [:
O A. Personally performed the construction
O B. Supervised the construction at and on behalf of

{Name of Company)

Signature

Date




Optional Simplified Admeasurement Method for Vessels - Under Public Law 89-476, Secs. §9.17-3, 69.17-7, Title 46 CFR
Public Law 96-594, Secs. 69.19-1, 69.19-17

DEPARTMENT OF TRANSPORTATION - U5, COAST GUARD

APPLICATION FOR ADMEASUREMENT

FILE NUMBER:

1. MQTOR BODAT OR

OFFICIAL NUMBER:

2. HULL MUMBER:

3. DATE:

4 COMMERCIAL []

PLEASURE [] BARGE [

5. MAME OF WESSEL.

6, HOME PORT

7. APPLICANT.

NawE OF OWNER

9. ADDRESS ‘Sircct, Ciry, State, £ ZIP CODE|

10 TELEPHONE 805

HOME

BUSINESS:

EXPLANATION OF DIMENSIONS AEQUIRED BELOW 1S FURNISHED ON THE REVERSE SIDE OF THIS APFPLICATION -

11. TYPE

SAILING

HOUSEBOAT

TRIMARAN

CRUISER

CATAMARAN

BARGE

17 OVERALL LENGTH

13, OYERALLBREADTH

14, OVERALL DEPTH.

ADDITIONAL INFORMATION REQUIRED FOR MULTI-HULLED VESSELS

{Complete ftem 13 Above)

15 MAIN
HULL

OVERALL LEMNGTH-

. PORT OR

OVERALL BREALRTH:

STARBOARD
HULL

OvERALL DEPTH.

OYERALL LENGTH.

OYERALL BREADTH:

OYERALL DEPTH:

CGD1-5949-1 (REVY. 5/82)

17 VESSEL BUILT BY 1B YEAR-
"2 vESSEL BUILT AT
19, MATERIAL OF CONSTRUCTION
wooo STEEL OTHER (specily!
ALUMINUM FIBERGL ASS
LOCATION
2. ENGINE N HULL [ ) ouTsIDE MuLL
REMARKS
| ATTEST THAT THE IN"ORMATION & DIMENSIONS CONTAINED ABOVE, TO BE TRUE AND ACCURATE.
SIGMATURE
{Flease read the Privacy Act Statemen! prinied on the reverse, before compleling this appiication) (Over!



PRIVACY ACT STATEMENT _-—
A, AUTHORITY. 46 USC 71; 46 CFR 69.01-17. Disclosure is ma ndatory.

B. PRINCIPAL PURPOSE OR PURPOSES FOR WHICH INFORMATION IS INTENDED TO BE USED.
To guide the admeeasurer in identifying the vessel, the builder, the place of build, location of vessel, and
vessel’'s principal dime nsions for ascertaining tonnage.

C. ROUTINE USES WHICH MAY BE MADE OF THE INFORMATION. After transcribing this informa tion onto the
certificate of adme asureme nt, this Coast Cuard intemal form is inserted into the vessel file at the home port.

D. THE EFFECTS ON INDIVIDUAL, IF ANY, OF NOT PROVIDING ALL OR ANY PART OF THE REQUESTED
INFORMATION. Certificate of adme asureme nt cannot be issued; vessel docume ntation cannot proceed.

.
POWE VESSEL ~ Overall Bracdth N

.

¥

Overall Depth

Overall Breadth

SAILING VESSEL

-

< Overoll Length

] O
£] 3
L] a
o =
Overall Langth = o
i a a
] -
» mrrrrm——r——re—
[}
Depth — Fibraglass Hull / Ballast
Dapth — Wood Hull
NOTE
“OVERALL LENGTH" ““OYERALL BREADTH"
means the horizontal distance between the foremost is the horizontal distance from the outside of the
part of the stem and the aftermost part of the stern, sKin (outside planking or plating) on one side to the
excluding bowsprits, bumpkins, rudders. outboard outside of the skin on the other, taken at the widest
motor brackets, and similar fittings or attachments, part of the hull, and excluding rub rails.

‘“OVERALL DEPTH"

is the vertical distance taken at or near midshlps
from a line drawn horizontally through the uppermost
edges of the skin at the sides of the huli {excluding
trunks, cabins or deckhouses) to the outboard face
of the bottom skin of the hull. This excludes the
keel unless the keel is covered by the skin.

e ————— ]

CGD1-5949-1 {REV. 5{82) BACK



OEPARTMENT OF OMB APPROVED

TRANSPORTATION APPLICATION FOR DOCUMENTATION OR FOR SURRENDER,
U8, COAST GUARD 21150110
1988 ey 6821 REPLACEMENT, OR REDOCUMENTATICON
1. Compilets For All Applications
A. NAME OF VESSEL ) B. Propulsion
D Self-propeled [:’ Non-eif-propelled
C. Homs port of Vessel ] D. Present location of vessel
E. Namels) of owner(s) F. Address of owner
G. Citizenship
1. For vassel owned by one or more individuals 5. For vessel owned by a corparation
i {we) certify that sll owners of this vesgal a. State of incorporation

are citizans of the U.S,
b. Citizenship of Chief Executive officer

2. For vessel owned by joint venture or association
¢. Citizenship Chairman of the board

D | {we} certify that all membaers of this (joint
ventura} (association) are citizens of the U.S. d. Number of diractors necesssry to constitute a quorum

3. For vessel owned in a trust arrangement . .
a. Numbasr of alien dirsctors

D | lwe} certify that all trustees and all beneficiaries

in this arrangement are citizens of the U.5. f. Perceniage of stock owned by U.S. citizens:

4. For vessel owned by partnarship D 0-50%

a. General Partnership D 51-74%
I {we} certify that all partners in this
partrership are citizens of the U.S, D 76% or more

b. Limited Partnershi 6. For corporstions qualified and applying under 46 C.F.R.

] P Subpert 68.01

| {we} certity that all general partnars in o ,
this partnership are citizens of the U.S. snd D Current certificate of complisnce attached. | (,nl cartify
that at least the cantrolling interest in the that the corporate structure has not changed since
pertnership is owned by citizans of the U.5. issuance of that cartificate, snd that the vessel, if self-

propelled, is lass than 500 gross tons,

c. D I {wel certify that all general partners in this
partnership are citizens of the U.S. and that at
least 75% of the partnership is owned by citizans
of the U.S,

H. Intandad usels) of vasge!

1. Compiete For Initisl Documentation Only

A. Build of vessel
DL Vessol was built at in

DZ Vessel is under construction at
and is scheduled for camplistion in

B. Hull matarial

Wood D Steel D Aluminum D Fibraus reinforcad plastic
D Cther
C. Hull number/Hull identificetion number D. Approximats cvsrall length of vessel

E. Previous namas/numbers of vessel

F. Name of person signing G. Capacity

H. | {we) certify that the sbave facts are trus, and that | am {we arel a citizenls) of the United States and iegaily authorized to sxecute this application in
the capacity shown. | (we) further certify that this vessel has never been swarded an officisl number,

Signature Date




REVERSE OF CG-1258 (REV. 582}

11). Complats For All Applications Other Than Initial Documentation

A. Official number of vessel B. Intervening Names or Numbers
C. Reasonis} for apptication
D. Name of persan signing E. Capacity
F. 1 {we) certify that the above facts are true, and that | am {we are) a citizen{s} of the Unitad States legally authorized 1o execute this application in the
capacity shown.
Signature Date
1V. For Official Use Only
A. Approval
Approval of this application, including any designation of home port contained therain, is approved,
B. Name of Documemtation Officer C. Signature of Documentation Cfficer
D. Date E. Port

NOTE: THIS IS AN INITIAL APPLICATION AND DOES NOT OF ITSELF ENTITLE THE VESSEL TO DOCUMENTATION NOR TO ANY CHANGES

SOUGHT. OFFICIAL NUMBERS DESIGNATED ON THE BASIS OF THIS APPLICATION ARE NOT TRANSFERRABLE.

INSTRUCTIONS FOR COMPLETION OF FORM CG-1258

. Insert present name of vessel. [f application is to change the name of a vessal, insert new name, and isst documanted name in parentheses.
. Check appropriate block. | 8 sailing vessel with an auxilisry engine or a vessel with an outboard engine, check self-propetied.
See 46 C.F.R. 67.13-3.
. Self-explanatory. Leave blank if vessal is under construction, {See [1.A.2.)
. Insert the name of all pwners, the proportion in the wassel owned by each, and the manner in which owned.

If the vessel is owned by a partnership, the names of 5ll general partners must be recited.

If the vessel it owned by 8 joint venture, the names of all the venturers must be recited.

If the vessel is owned in a trust arrangement, the names of all trustees and all beneficiaries must be recited.

Attach extra sheets if necessary,
F. Insart the address which was used to determine the homa port. In cases of muitiple ownership, specify the Owneér whose address was used to de-
termine the home port. I the home port was determined by using the address of the vessel’s charterer, so specify.
G. Check appropriate block. For n corporation, provide requested informatian, 1t G.6. is checked, attach copy of cenificate of compliance. If vessel
|s owned by a governmental entity, ieave G blank.

. Insert registry, coastwise trace, Great Lakes trade, fishery, and/or pleasure, Multiple uses are permitted for eligible vessels. {See 46 CFR Subpent

6? 17)

moowy

A. 1. Insert place and vear of build. The year to be shown is the year in which the vessel was completed for its intended purpose,
If the plsce of build is not known at the time of application, or if application is made only for registry or for a pleasure licanse under the simpli-
fied procedures of 46 CFR 67.08-7(b}{3), leave this section blank.
A. 2. Self-expianstory, Also compiets H.C.
8. Check appropriate block. 11 vetsel is a composite of wood and fibrous reinforced piastic, check tibrous reinforced plastic,
C. Insert builder’s hull number of hull identification nurmber, if known.
If applicetion is made to document & vessel which has resulted from the saverance of another vessel, insert the name and official number of the
original vessel.
This block must be completed if 11LA_ 2. is compieted.
D. Salf-explanatory ’
E. Insart all known names used for and numbers assigned to the vessel, including numbers assigned under state or foreign ragistration systems.
F. Self-explanatory
G. Insert legal capacity which entitles you 1o make this application, Exampies of lagal capacity inciude {but are not limited to) owner, trustee, general
partner, corporate officer, or authorized agent.
H. Self-explanatory

A. See 46 CFAG67.13-1,

8. Complete only for vessel being returned to documentsation after having been deleted. Insert ali names used far and numbers assigned to vessel durin
the period it was out of documentation,

C. insart reason{s} you are making this application. Select among: record of surrenders filled; trade endorsements fitled; document {lost) {mutilated)
{wrongfully withheld); ownership change; change in general partners of partnership; home port changs; vessel name change; tonnage change; change in
dimensionis): change in restrictions; change in legal neme of owner; removal of alien master; and/or return of vessel to documentation.

D. Self-explanatory

E. See N.G.

F. Self-explanatory




( . ©ew ot OMB APPROVAL'NO. 21156110

. US.Department of Transportation ‘n
'arttime Administration

DECLARATION OF CITIZENSHIP FOR VESSEL RECORDATION PURPOSES
{Section 40, Shipping Act, 1918, as amended,
46 U.5.C. 828, 40 Stat. 902, as amended)

VESSELY _
A NAME: _ B. OFFICIAL NUMBER: _

1. ENTITY ON BEHALF OF WHICH DECLARATION IS MADE
A NAME:

B. ADDRESS: L e
C. STATE WHERE INCORPORATED, ORGANIZED, CHARTERED, OR RESIDING:

D. LEGAL NATURE (check appropriate entry |

Individual — — Association
Corporation Mutual Savings Bank/Insurance Co.
- Partnership/joint venture Other { §peaﬁ' J
CAPACITY (check appropriate eniry) . :' . w
Purchaser/transferee o - E o o
Mortgages

Trustee-mortgagee

II. DECLARATION:

I hereby declare that I am legaily authorized to make this declaration on behalf of the entity named above, and that this transaction
does not violate the provisions of 46 U.S.C. 808 and 835 (if applicabiz) because said entity meets the applicable criteria set forth on
the reverse of this form and is therefore a citizen of the United States within the meaning of 46.U.5.C. 802. ;

SIGCNATURE — DATE

NAME OF PERSON SIGNING (Prin¢):

*

PENALTY FOR FALSE STATEMENT: Any person who knowingly makes a false statement of a material fact in this declaration shall be

guilty of a misdemeanor and subject to a fine of not more than $5,000 or to imprisonment for not more than five years, or both (46 U.S.C.
838). ;

a—

3

Jtf two or more vessels are involved, attach schedule of vessel names and official numbers,

FORM MA-899 (9-82)
(Replaces MA-4557, 4567 A, 4558, 4558A, 4559, 4560, 4560A, 4561, 4562, 4583 7530-01-GF3-0400



DECLARATION OF CITIZENSHI? — CITIZENSHIP CRITERIA

A. INDIVIDUAL. An individual is a citizen by virtue of birth in the United States, birth abroad of U.S. citizen parents, by naturalization
during minority through the naturalization of a parent, by marriage (if a woman) to a U.S. citizen prior to September 22, 1922, natura) ~
ized, or as otherwise authorized by law.

B. CORPORATION. A corporation is a citizen if (a} it is incorporated under the laws of the United States or of a state, territory, dis-
trict or possession thereof; (b) its president or other chief executive officer and its chairman of the board are United States citizens; (c)
no more of its directors than a minority of the number necessary to constitute a quorum are non<itizens; and {d) the controlling interest
in the corporation is owned by United States citizens or, if the vessel is documented for coastwise trade, at least 75 percent of the interest
in the corporation is owned and controlled by U.S. citizens.

NOTE: (1) The controlling interest in a corporation is owned and controlled by United States citizens only if (i) title tc at least a majority
of the stock is vested in United States citizens free of any trust or fiduciary obligation in favor of any person who is not a United States
citizen; (ii) at least the majority of the voting power is vested in United States citizens; (iii) there is no contract or understanding through
which it is arranged that the majority of the voting power may be exercised directly or indirectly on behalf of any person who is not a
United States citizen; and (iv) there are no other means whatsoever by which control of the corporation is conferred upon or permitted to
be exercised by any person who is not a United States citizen.

{2) Seventy-five percent of the interest in a corporation is owned and controlled by United States citizens only if (i} the title to at
least 75 percent of the stock of said Corporation is vested in citizens of the United States free from any trust or fiduciary obligation in favor
of any person not a citizen of the United States; (ii) that such proportion of the voting power of said Corporation is vested in citizens of
the United States; (iii} that through no contract or understanding is it so arranged that more than 25 percent of the voting power of said
Corporation may be exercised, directly or indirectly, in behalf of any person who is not a citizen of the United States; and (iv) that by no
means whatsoever, is any interest in said Corporation in excess of 25 percent conferred upon or permitted to be exercised by any person
who is not a citizen of the United States.

C. PARTNERSHIP/JOINT VENTURE. A partnership or a joint venture is a citizen of the United States if requisite ownership and control
is vested in United States citizens pursuant to 46 U.S.C. 802.

D. ASSOCIATION, An association is a citizen if the requisite ownership is vested in United States citizens pursuant to 46 U.S.C, 802.

——
E. MUTUAL SAVINGS BANK/INSURANCE COMPANY. A mutual savings bank or mutual insurance company is one which has no di
ectors, the duties of the directors being exercised by the trustees, and which is not authorized to issue stock. Such an entity is a citizen if
{a) its president or other chief executive officer and the chairman of its board of trustees are United States citizens; (b) no more of the
trustees than a minority of the number necessary to constitute a quorum are non-citizens; (¢) at least the majority of the voting power and
control in the entity is vested in the board of trustees free from any trust or fiduciary obligation whatsoever by which control of the corpo-
ration is conferred upon or permitted to be exercised by any person who is not a United States citizen.

F. TRUSTEE-MORTGAGEE., A trustee-mortgagee is a citizen if it is approved under the provisions of 46 U.S.C. 808 and 835,

G. If you check “Other” please submit full details of the legal arrangement or character with supporting documents attached. Direct con-
tact with the Maritime Administration at an early ,Elate is recommended.

.

NOTE: Questions concerning the construction ind‘interpretation of the above criteria should be directed to the Maritime Administration,
. . { :

Revarse of MA-899 (9-82)



DEPARTM ENTTOF 'OMB APPROVED
05, COART GUARD CERTIFICATE OF MARKING e 2150110 |
CG-1322 (Rev. 5-82) ' ' ' _ _ .
| 1. VESSEL NAME R 2. OFFICIAL NUMBER|

3. HAILING PORT

4. MARKING CERTIFICATION (Compiete certification by marking “X” in appropriate boxes, signing and dating.)

[J A ALL VESSELS

I certify that the official number of the vessel, preceded by the abbreviation “No.”, has been permanently marked
in block-type arabic numerals not less than three (3) inches in height on some clearly visible interior part of the
hull, and that the number cannot be obliterated or obscured. :

] B. PLEASURE VESSEL

I further certify that the above-named vessel is documented exclusively for pleasure arid that its name and hailing
port are marked together in clearly legible and durable letters not jess than four (4) inches in height on a clearly
visible exterior part of the huli. -

D C. VESSEL MARKED TO AVOID OBLITERATION

I further certify that the above-named vessel has been marked at variance with the requirements contained in
D beiow. The vessel name has been marked in clearly legible and durable letters not less than four (4) inches in
height on clearly visible exterior parts adjacent to the port and starboard bows in order to avoid obliteration.
The name and hailing port have been marked in clearly legible and durable letters not less than four (4} inches in
height on a clearly visible exterior part adjacent to the stern in order to avoid obliteration.‘

[] D. ALL OTHER VESSELS

I further certify that the name of this vessel has been marked in clearly legible and durable letters not less than

four (4) inches in height cn some clearly visible exterior part of its port and starboard bows and on the stern.
- The hailing port has been marked in clearly legible and durable letters not iess than four (4) inches in height on
" sorne clearly visible exterior part of its stern.

Signature

Date

LI
R T R I I SR o



MARKING OF VESSELS:

1, Acceptable =re:

{3

be

d.

fe

B

h,

Any pema.nent method for official mmber, for
examples

NO. 123456

No longer required to apply Net Tomnage after the -
official mmber

Any durable, legible method for name and hailing
port, including scrapt

Marking boards are permitted

A signed Affidavit of Marking will be the certificetim
tbat the vessel hasg besn properly marked, This certifi-
cate will be signed by the owner of the vessel

NO photographs will be required

Voat is a hmeporb?

1. The hameport of a documented vessel ia that port of
documentation nearest to the owner's legal domiclle
address., This is the port where records for the
vessel are maintained, The use of Post Office Baxes,
c/o addresses, stc., cannot be accepted for t.ha -
establistment of a homeport.

What is the hailing pori?

1., The owner of a documented vessel must designate =
hailing port to be marked on the vessel

a, The hailing port must be:

1, The place which the owner used to determine
the hame port of the vessel

2, The bailing port may also be the hmepor'b of the

vessel "\

3. The bailing port marked an the vessel must include the
state, territory, or possession and must be a place
recognized by the United States Post Office as a bona
fide mailing address, for example:

BOSTON, MASS.

When the vessel has been properly marked, check block 4-A (A1l Vessels),
Pleasure Veasels, also check block 4-B

Commercial Vessela, also c¢heck Block 4-C and 4-D

Return the Certificate of Marking form to the address appearing in the lower left
hand corner within thirty (30) days from the date above the office addrees,



A T OEN APPLICATION, CONSENT, AND APPROVAL FOR OMB APPROVED
O T GUARD SURRENDER OF CERTIFICATE OF DOCUMENTATION OF VESSEL
G - 21150110
1 cE4393 (Rev. 5-62) COVERED BY PREFERRED MORTGAGE
PRIVACY ACT STATEMENT

No approval will be given for surrender of the marine document of any vessel covered by one or more preferred mortgages unless a com-
pleted application covering each preferred mortgage has been received (46 U.S.C, 961 ; Reorganization Plan No. 1 of 1967; 46 C.FR.
67 23-5).

APPLICATION
1. NAME OF VESSEL 2. OFFICIAL NUMBER
3. MORTGAGOR
4, MORTGAGEE AMOUNT OF MORTGAGE | DATE OF MORTGAGE

Application is hereby made for approval, pursuant to Section 30, Subsection 0(a), Ship Mortgage Act, 1920, as amended (46 U.5.C. 961),
for surrender of the outstanding certificate of documentation of the subject vessei for the following purpose(s):

AGREEMENT
The owner/seller and buyer agree that upon the surrender of the certificate of documentation the vessel wili remain documented under
the laws of the United States and all endorsements necessary to preserve the preferred status of the mortgage will remain intact.

OWNER/SELLER BUYER
DATE DATE

e e . e e . A P S e e g — — — i - A — — — — —— — — —— —— T i . — — —— — — —— — — — —

CONSENT
As preferred mortgagee, [ (we) consent to surrender of the outstanding certificate of documentation of said vessei for the purposes stated
in the above application provided that upon the surrender of the outstanding certificate of documentation the vessel will remain docu-
mented under the laws of the United States and all endorsements necessary to preserve the preferred status of the mortgage will remain
intact.

PREFERRED MORTGAGEE:
BY:
TITLE

APPROVAL T
Upon the above application and the consent of the preferred mortgagee(s), approval is granted for surrender of the certificate of docu-
mentation outstanding to the above named vessel issued at on
PORT DATE

SIGNATURE




Reverse of CG-45693 (Rev, 5-82}

1.

PROCEDURES FOR FILING APPLICATIONS UNDER
SECTION 30, SUBSECTION 0(a), SHIP MORTGAGE
ACT 1920, AS AMENDED (46 U.S.C. 961(a)}

APPLICABILITY

(a) Subsection 0(a) in effect requires consent of the mortgagee and approval of the Coast Guard for the surrender of the
certificate of documentation of a vessel of the United States covered by a preferred mortgage.

(b) Consent and approval under Subsection 0(a) are not required when the reason for surrender is accasioned exclusively
by a change in the owner’s address, a clerical error for which the documentation officer is responsible, a change in the
vessel’s trade(s), the vessel’s being placed under the command of an alien or the return of the vessel to citizen command.

(c) In cases of simultaneous surrender and replacement, except as noted in (b}, the transaction is to be regarded as a
surrender requiring consent and approval.

PROCEDURE

(a) If application is made and approval is to be granted at the home port of the vesscl, a properly executed Form
CG-4593 shall be submitted to cover each preferred mortgage.

(b) If application is made and approval is to be granted at other than the home port of the vessel, Form CG-4593 shall
be accompanied by a Certificate of Ownership (Form CG-1330) issued at the home port of the vesset not more than 15
days prior to the date of the application.




TR NSPORTATION - OMB APPROVED
U.S. Coast Guard BILL OF SALE 21150110
| £31340 (Rev. 5-82)
VESSEL NAME 2. OFFICIAL NUMBERL
g

3. NAME(S) OF SELLER(S) AND INTEREST OWNED BY EACH

4. NAME(S) OF BUYER(S) AND INTEREST TRANSFERRED TO EACH

5. CONSIDERATION RECEIVED

~* I (we) do hereby sell to the buyer(s) named above, my (our) right, title, and interest in the vessel together with the following
aecessaries and appurtenances:
g

This sale is made to the buyers in the proportion specifisd, subject to the following warranties and conditions:

7. SIGNATURE(S) OF SELLER(S) : 8. DATE

9. CAPACITY

10. ACKNOWLEDGEMENT (Insert such acknowledgement language as is required by state law. )

The acknowledgement may not be taken by an officer or empioyee of the Coast Guard.

L/If vessel has never been awarded an official number, complete those items of vessel data on reverse of form as are known.

Previouy Editions Obsolere SN 7630-00-F01-1020



"

Reverse of CG-1340 (Rev. 5-82)

{Compiete anly if Vessel Doex Not Have An Official Nusnbver)

1-

VESSEL DATA
) a. _ Builder ]
b.  Builder's hull number
¢.  Hull identification number
d.  Former names
e.  Former motorboat numbers
f.  Former alien registrations
g.  Person from whom seller obtained vessel
h. _ Dimensions
port of
Received for record on the Duy of -
_ » 88 et ChOCK M, T
and recorded in Book No.
Ne.
DOCUNERTATION OFFICEK
—
—




QEPARTMENT OF OMB APPAQVED
TRANSFORTATION

TRANSPORTATION CERTIFICATE OF DOCUMENTATION 2150110
£G-1270 (AREV, 5821 .

1. VESSEL NAME 14, FROPULSION 15, HULL MATERIAL

. 1€. TRA ANY TRADES FROM

2.0FFICIAL NUMBER EN ‘I'ONNAGE

OHSEM
WHICH VESSEL IS HES‘I’RICTED SEE BLOCK

N e ———
oss 7 L. 8 D THIE VESSEL IS PRESENTLY
T DOCUMENTED FOR:
4, HOME PORT
5. 8UILD: PLACE{S] YEAR
DATE
6. CWNER . “7 >

DOCUMENTED FOR

7. DWNERS ADDRESS

8. RESTRICTIONS

DATE

9. ENTITLEMENTS

SIGNATURE

THISVESSEL IS PRESENTLY

THIS VESSEL 18 PRESENTLY
DOCUMENTED ¥OR:

DATE
SIGNATURE

THIS VESSEL 15 PRESENTLY
DOCUMENTED FOR:

DATE
SIGNATURE

DOCUMENTED FOR:

10, PORT OF ISSUANCE

12, BIGNATURE & SEAL

11. DATE OF 1SSUANCE

DATE
- SIGNATURE

THIS VESSEL IS PRESENTLY

THIS VESSEL IS PRESENTLY
DOCUMENTED FOR:

DATE
SIGNATURE

*INDICATES CHANGE IN ITEM. NATURE QOF WHICH 1S HEFLECTED ON REVERSE OF DOCUMENT,

PREFERRED MORTGAGE ENDORSEMENTS

MATURITY RDATE

MATURITY DATE

MOATGAGE ENDOASEMENT MORTGAGE AMENDMENTS
INSTRUMENT INSTRUMENT 1. INSTAUMENT AMENDED
PM , INST, PM INST, PM + INET,
MORTGAGOR MOATGAGOR CHANGE
. . CATE AND TIME OF ENDORSEMENT
MORATGAGEE MORTCGAGEE
SIGNATURE AND SEAL
1
AMOUNT : - AMOUNT PORT

DATE AND TIMF OF ENDORSEMENT

DATE AND TIME OF ENDORSEMENT

SEPARATE DISCHAAGE (IF ANY)

SEPARATE DISCHARGE (IF ANY)

1. INSTAUMENT AMENDED
4] 1NET,
CHANGE

DATE AND TiME OF ENDDRSEMENT

SIGNA:HJRE AND SEAL

-.-.,"“—7 1.44:?'_ : L E ol

SIGNATURE AND SEAL

SIGNATURE AND SEAL

SATISFACTION
SATISFIED BY PM

SATISFACTION
SATISFIED BY PM

,_-_r POAT

PORT POAT . - 3. INSTRUMENT AMENDED
M INST.
CHANGE

DATE AND TWE OF ENDORSEMENT

INGT, ,FILED AT INST. , FILED AT
DATE OF ENTRY OATE OF ENTAY SIGNATURE AND SEAL

SiGVATURE A SEAL

SIGNATURE A SEAL

FORT




AECORD OF SURRENDERS OF CERTIFICATE OF DOCUMENTATION
10N FACE OF DOCUMENT INSENT ASTERISK NEXT TO ITEM SEING CHANGEO!

CHANGE DATE CHANGE 4 DATE
NATURE MATURE
roay PONT
SIGNATURE BIONATURE
CHANGE 2 DATE CHANGE S DATE
NATURE NATURE
PORY rOAT
SIGNATURE SIGNATURE
CHANGE 3 DATE CHANGE § DATE
NATURE NATURE
POAT roaT
SIGNATURE BIGNATURE
O naeracer O peLeTED O canceLLEd oaTE
REASON:

ronT

BIGNATURE

PREFERARED MORTGAGE ENDORSEMENTS
MORTGAGE ENDONSEMENT WONTGAGE AMENDMENTE ]
INSTRUMENT INSTRAUMENT 1. WETRUMENT AMENDED
" INST, ™ INST, "~ ST,
MORTGAGOR MOATGAGOR CHMANGE -
DAYE AND THeE OF ENOOREEME
WORTCAGEE MOATGAGEE
ISIGMATORT AND FUAL
AMOUNT AU T PORT .
T
MATURITY CATE _ WMATURITY DATE 2
DATE AND TIME OF ENDONSEMENT TATE AN TIME OF ENDORSTMENT " T,
' ' ‘ CHANGE

SEPAAATE DISCHARGE IF ANY)

SEFARATE DISCHARGE {iF ANYI

TATE AND T OF ENDOREEMENT

SIGNATURE AND SEAL SIGNATURE AND SEAL SIGNATURE AND STAL
:

SonT 1 ronT

3. INETN AMEND

™ . T,

EATISFACTION SATISFACTION CHANGE

SATISFIED BY PM EATISFIEDOY PM — DATE AND TWE OF ENDORSEMENT
INST, L FILED AT INST. .FILED AT
[TATE OF ENTAY OATE OF ENTAY SIGNATURE AND SEAL




zEaRIE Or ; ; I OM3 APFRGVED
U3, CoA8T GUARD CERTIFICATE OF OWNERSHIP OF VESSLL i 1150110
CS-12304REV. 580

Y. VESSEL

A, NAME OF VESSEL

B. OFFICIAL NUMBER

C. HOME PORT

2. OWNEASHIF CERTIFICATION

LHEREBY CERTIFY THAT TRE ABOVE-NAMED VESSEL REARING THE OF FIGIAL NUMBER INDICATED, I5 QWNED AS FOLLOWS:

3.EN

CUMBRANCES

AND THAY THE FOLLOWING MORTGAGES, L1ENS, OR OTHER ENCUMBRANCES ARE ON RECORD AT THIS OFFICE:

A, KIND OF ENCUMBRANCE:

rreferred Shin's Mortgage

{11 GRANTOR {2} GRANTEE 131 DATE OF INSTRUMENT
. 5/25/82
4] AMOUNT
£250,000,00
5] MATURITY DATE
11/25/87
. lal CATE lb] TIME el BOAK 8] PAGE
RECQRDATION DATA 6/1/32 6: 15 D.k. A
7. {a) DATE ) TIME iel PORT
ENDORSEMENT DATA &6/1/82 6:45 p.m. 3oston, Massachusetis
5 KINDQF ENCUMAALNCE:
111 GRANTOR 12) GRANTEE 13) CATE OF INSTRUMENT
18] AMOUNT
15| MATURITY DATE
g. , Ia] DATE 18} TIME le] BOOK {d} PAGE
RECORDATION DATA :
i
7. (s DATE b} TIME el PORT .
ENDORSEMENT DATA |
€. KIND QF ENCUMBRANCE:
{3 GRANTOR 12) GRANTEE 13} DATE OF INSTRUMENT
. 14} AMOUNT |
’ !
1S} MATURITY DATE
6. . 18l DATE b) THME 1) BOOK Id) PAGE
RECGADATION DATA
1. lal CATE bl TIME il PORT i
ENDCASIMEINT DATA '
ISSUED: DATE -~

SEAL

12 April-ig




FEDERAL LICENSING

Terry Leitzell
Bogle & Gates
Washington, D.C.

REQUIREMENTS

Coastwise Trade and Use

of Foreign Vessels

1. Coastwise Trade Definition: 46 U.S.C. 883 and 19 CFR 4.80.
2. Coastwise License Requirements: 46 U.S.C. 11, 802 and 883.
° United States-flag
°© United States-built
° yUnited States citizen ownership
3, Loss of Coastwise Privileges.
4. Practical Effect of Coastwise License.
° Carriage of supplies
¢ Carriage of products
° Transfer of product to another vessel in internal
waters, in the territorial sea, or in the Fishery
Conservation Zone
S. Inspection Requirements: 46 U.S5.C. 367, 395 and 404.
° Fishing vessels
° processing and support vessels
¢ Combination vessels
6. Manning Requirements: 46 U.S.C. 221, 643, 672, 672a, 673,

and 690.
° United States citizen crew
¢ Licensed officers
° Watches

® Visa requirements



REGULATIONS
- PAST PRESENT & FUTURE

LCOR L.P. MINOTT, JR.. USCG
MARINE SAFETY DIVISION
FIRST COAST GUARD DISTRICT
BOSTON, MASSACHUSETTS

OUTLIRNE

I. LAY SINCE THE BEGINNING
T II.  FISHERMEN ARE RESOURCES
© III. FISHERIES-LEAST SAFETY REGULATED .
IV.  BROAD BASED REGULATIONS
V. A PRESENT BILL
VI.  UNINSPECTED COMMERCIAL VESSEL SAFETY BOARDINGS
VII. FUTURE LEGISLATION
VIII. CONCLUSION

AUDIENCE QUESTIONS



PRIVATE FINANCING OF FISHERIES DEVELOPMENT

A COMBATANT'S PERSPECTIVE
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A CONFERENCE ON EAST COAST FISHERIES LAW

June 24-25, 1983
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SCHOOL OF LAW
PORTLAND, MAINE

by

Timothy R. McHugh, Esquire
Hoch, Flanagan & Snyder, P.C.
160 State Street
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PRIVATE FINANCING QF FISHERIES DEVELOPMENT

A COMBATANT'S PERSPECTIVE

I. The Recent History

II. Sources of Financing

A. Commercial Lenders

B. Bank Finance
C. Industrial Revenue Bonds
D. Federal Assistance
1. NMF S
2. Capital Construction Fund

III. Borrower's Application Requirements

A. Type of Borrower
1. Corporation
2. Partnership

3. Individual

4. Guarantors involved?
B. Experience in the Industry
1, Source/amount of equity
2. Experience in the same capacity that

the loan will be for

C. Financial history
1. Minimum 3 years of financials prepared
by CPA or 3 years tax returns prepared
by CPA
2. Credit references
3. Commercial/trade reference
4. Customer references



- Iv. Vessel Finance - Trend is away from locaning on collateral
value of vessels

A. Who will run it
1. Owner operator?

2. If not, reasons for owner investment;
who will be Captain?

3. For b., experienced master?
q. Vessel to be managed?

B. Quality of the Vessel
1. New or used

2. Survey from surveyor known by owner
and/or lender

3. If new construction - reputation and
performance of yard - should allow
surveyor of owner or lender observe
construction

C. Type of Vessel

1. Ssingle fishery - resource/marketing
questions

2. Combination vessel - cost of change
over - adequate perfection of security

interests
D. Vessel Construction
1. Steel, wood, fiberglass - may alter

term of loan

2. Northern Yard/Southern Yard
E. Related Equipment
1. Electronics - scheduled for insurance
purposes
2. Related fishing gear not in use, C.2.,
above



V. Facility Finance

A. Facilities Contemplated
1. Processing
2. support - fuel, ice, supplies
B. Qualifications/Experience of Management
C. Pro Formas - S years - Debt and Equity
1. Fish price trends
2. Regulatory trends
D. If a Processing Facility -
1. Marketing ability

2. Transportation facilities

3. Customer base

1. Reliability of sources of product
E. Use of Funds

1. Operating funds

2. Line of credit

3. Contingency account

VI. Securing the Loans (Apart from the Promissory Note)

A, Vessel loans
1. Documentation with U.§5.C.G.
2. Preferred Ship Mortgage
3, Financing Statements
4. Real Estate Mortgages
5. Cross - Collateralization
6. Guarantys
7. Stock pledges

-3 -



B. Shore - facility loans
1. Financing statements
2. Real Estate Mortgages
3. Guarantys
4. Cross - Collaterization

5. Stock pledges

C. Insurance
1. Vessel Insurance
a. Hull min. 110% outstanding
balance - better to have
agreed value policy
b. P&I - $1 Million - Number in
crew?
c. Pollution
d. Scheduled electronics
e. Breach of Warranty/
mortgagee's single interest
coverage
£. Notice of cancellation
2. Facility Insurance
a. Fire with extended coverage
b. Liability
3. Life insurance (decreasing term) or key

man insurance on principals



VII. Areas of Concern/Rules of Thumb

A, Vertically Integrated Entities - Vessel to
Processor to Market

B. "Managed Vessels™®

C. Vessel Migration

D. Financing of Insurance Premiums

E. Lapse of Insurance Policies

F. Green Grouper

G. On start-up - Preparation costs about 5% of

amount to be financed

H. Use of CPAs, surveyors, other advisors

0791B
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CODE OF FEDERAL REGULATIONS

TITLE 50

PART 255 - FISHERIES OBLIGATION GUARANTEE PROGRAM

Purpose.

Definitions.

Applications.

Citizenship requireménts.

Project requirements.

Guarantee limits, debt maturities, and interest rates.
Fishing industry ability and experience.
Economic soundness.

Financial requirements.

Collateral.

Miscellaneous requirements.

Fees.

Demands and payment.
Default/liquidation of collateral.
Program guidelines.

Applicability of rules.

23-2007

AUTHORITY: Title XI, Merchant Macine Act, 1936, as amended (46 U.S.C.

1271-1279,

909)

SOURCE :

REGULATORY HISTORY:

1982; final rule, 47 FR 57432, Dec. 23, 1982.

tion Act (Pub. L. 96-561).

§255.1 PURPOSE.

47 Fed. Reg. 57435, Dec. 23, 1982, unless otherwise indicated.

Pub. L. 96-561) and Reorganization Plan No. 4 of 1970 (86 Stat.

Notice of proposed rulemaking, 47 FR 33648, Aug. 3,

These rules govern guaranteed financing for fishing vessels and fisheries
shoreside facilities under the provisions of Title XI of the Merchant Marine
Act, 1936 (46 U.S.C. 1271-1279), as amended by the American Fisheries Promo-

The purpose of the Fisheries Obligation Guarantee

Program is to make long-term financing available to the United States fishing
industry by providing a2 U.S. Government guarantee of repayment of the debt por-
tion of fishing vessel and shoreside facility construction, recomstruction,’

reconditioning, or (where eligible) purchasing costs.

ALL{4)
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§255.2 DEFINITIONS.

(a) Act means Title XI of the Merchant Marine Act, 1936, as amended (46
U.s.C. 1271- 1279)

(b) Actual Cost means the total amount paid or owed by an obligor for
the construction, reconstruction, reconditioning or (where eligible} purchase
of fishing vessels or fisheries shoreside facilities.

(c) Agency means the National Marine Fisheries Service, National Oceanic
and Atmospheric Administration, U.S. Department of Commerce.

(d) Chief, Financial Services Division means the Chief, Financial Servi-
ces Division, National Marine Fisheries Service, National Oceanic and Atmos-
pheric Administration, U.S. Department of Commerce, or his designee.

-

{e) Citizen of the Northern Mariana Islands means:

(1) Any individual who is a citizen of the Northern Mariana Islands
{and qualifies as such under Section 8 of the Schedule on Transitionmal Matters
attached to the Constitution of the Northern Mariana Islands);

(2) Any corporation formed under the laws of the Northern Mariana
Islands, if at least 75 percent of it is owned by individuals specified in
paragraph (e)(1) of this section or citizens or nationals of the United
States; or

(3) Any partnership or other form of association, if all the gen-
eral partners, and at least 75 percent of all partners, are individuals speci-
fied in paragraph (e)(1) of this section or citizens or nationals of the
United States.

(f) Citizen or National of the United States means:

(1) Aay individual who is a citizen of the Northern Mariana Islands
or a citizen or national of the United States of America;

{2) Any corporation, if at least 75 percent of it is owned by citi-
zens of the Northern Mariana Islands or by citizens or nationals of the United
States of America within the meaning of the provisions of Section 2 of the
Shipping Act, 1916 (46 U.S.C. 802); or

(3) Any partnership or association, if all the general partners,
and at least 75 percent of all partners, are citizens of the Northern Mariana
Islands or citizens or nationals of the United States of America.

(g) Conditional Fishery means any fishery which has been declared as
conditional under 50 CFR Part 251.

(h) Contribute to the Development of the U.S. Fishing Industry means any
project which:

(1) Enables fishing vessels to reduce harvests in conditional fish-
eries;

(
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(2) Applies new technology;

(3) Makes any fisheries operation afloat or ashore more efficient,
productive, or competitive;

{(4) Has a potential for increasing fisheries exports;
(5) Aids in the development of an underutilized fishery; or

(6) In any other demonstrable way, contributes to the stability,
growth, productivity, or development of the U.S. fishing industry.

(i) Depreciated Actual Cost means the actual cost of a fishing vessel or
fisheries shoreside facility, depreciated (excluding land, which is not depre-
ciable) on a straightline basis at one-year intervals over the vessel or fa-
cility's economically useful life, less a 10 percent salvage value,

(j) Economically Useful Life means the period during which the fishing
vessel or fisheries shoreside facility, with proper maintenance, will remain
economically productive.

(k) Fish means all forms of aquatic animal and plant life other than ma-
rine mammals and birds.

() Fisheries Shoreside Facility means any land, or structure or equip-
ment on land, used for unloading, receiving, holding, processing, or distri-
buting fish of every kind (including fish caught as a result of commercial
passenger carrying fishing operations). This term does not include:

(1) Office furniture, equipment, or supplies;

(2} Any rolling equipment which will be used outside the primary
production site; -

(3) Any other non-fixed equipment which should be financed either
from working capital or by the proceeds of short-term financing from other
sources; or

(4) Any facility where more than 49 percent of the gross income is
projected to be from the retail selling of fish or fisheries products or from
anything else other than the unloading, receiving, holding, processing, or
distribution of fish.

(m) Fishing Vessel means any vessel, boat, ship, or other craft which is
documented under United States law and is used for, equipped to be used for,
or of a type which is normally used for commercial fishing (including commer-
cial passenger carrying fishing vessels) or aiding or assisting one or more
vessels at sea in the performance of any activity relating to fishing (inclu-
ding, but not limited to, preparation, supply, storage, refrigeration, trans-
portation, or processing).

(n) Obligee means the party who lends the proceeds of a guaranteed obli-
gation or invests in a guaranteed obligation.
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(o) Obligor means the party who borrows the proceeds of a guaranteed ob-
ligation.

(p) Program means the Fisheries Obligation Guarantee Program under Title
XI of the Merchant Marine Act, 1936, as amended (46 U.S5.C. 1271- 1279).

(q) Project means a construction, reconstruction, reconditioning, or
(where eligible} purchase of fishing vessels or fisheries shoreside facili-
ties, whose financing will be guaranteed under the Program.

(r) Reconstruction or Reconditioning means any improvements of used
fishing vessels or fisheries shoreside facilities provided that:

(1) At least 75 percent of improvement expenditures are capital,
rather than expense, items;

(2) The improved vessel or facility will have an economically use-~
ful 1life of at least 10 years (or longer if the term of the proposed financing
for which a guarantee is sought is longer), but specific equipment involved in
a reconstruction or reconditioning may individually have economically useful
lives of less than 10 years;

(3) The improved vessel or facility will be fit and sufficient for
its intended operation; and

(4) The improvement project involves more than routine repair or
maintenance.

(s) Secretary of Commerce means the Secretary of Commerce, or his desig-

nee.,

(t) State means any State of the United States of America, the District
of Columbia, the Commonwealth of Puerto Rico, American Samoa, the Virgin
Islands of the United States, Guam, the Northern Mariana Islands, any other
commonwealth, territory, or possession of the United States of America, or any
political subdivision of any of the above.

(u) Underutilized Fishery means:

(1) Any species of fish for which foreign fishing within the U.S.
Fishery Conservation Zone is permitted or any species of fish within or with-
out such zone for which a demonstration can be made that such species is not
fully utilized by U.S. lishing vessels (including species designated as under-
utilized by states under whose fishery management jurisdiction those species
fall); or '

(2) For fisheries shoreside facilities, any facility which will
utilize the species defined in paragraph (u)(1) of this section, or any facil-
ity for which a demonstration can be made that existing fisheries shoreside
facilities are inadequate to fully, properly, or efficiently utilize fishing
vessel production, regardless of the species involved.
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§255.3 APPLICATIONS.

(T Applications for a program guarantee should be submitted to the Agency
office listed below which corresponds to the region in which the proposed pro-
ject will operate:

National Marine Fisheries Service, Northeast Region, Financial Services
Branch, Post Office Building, Box 1109, Gloucester, Massachusetts

01930 (617) 281-3600

National Marine Fisheries Service, Northwest Region, Financial Services
Branch, 7600 Sand Point Way, NE., Bin C15700, Seattle, Washington

98115 (206) 527-6122

National Marine Fisheries Service, Southeast Region, Financial Services
Branch, 9450 Koger Blvd., Duval Bldg., St. Petersburg, Florida
33702 (813) 893-3148

National Marine Fisheries Service, Southwest Region, Financial Services
Branch, 300 South Ferry Street, Terminal Island, Califormia 90731

(213) 548-2478

Application forms are obtainable from the offices listed above. All po-
- tential applicants should discuss their project with a regional Program offi-
cer before submitting an application.

§255.4 CITIZENSHIP REQUIREMENTS.

Any citizen or national of the United States is eligible to apply for a
guarantee under the Program.

§255.5 PROJECT REQUIREMENTS.

(a) Qualifications for Program Guarantees. Program guarantees are avail-
able for financings (including reimbursement of obligors for expenditures pre=
viously made) for the construction, recomstruction, reconditioning, or (where
eligible) purchase of any fishing vessel documented under United States law or
any fisheries shoreside facility located anywhere in any State of the United

States.

(b) Used Fishing Vessels and Fisheries Shoreside Facilities. Financing
of the purchase cost of any used fishing vessel ar fisheries shoreside facil-
ity may be guaranteed only if the vessel or facility will (1) aid in the de-
velopment of an underutilized fishery or (2) coatribute to the development of
the 1.S. fishing industry and be reconstructed or reconditioned in the United

States.

o (c) Conditional Fisheries. Program guarantees are available for finan-
cing the construction of a new fishing vessel which will operate in a condi-
(h_ tional fishery, oxr which will result in the transfer of a used vesgel into
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operation in a conditional fishery, only if one of the fellowing conditions is (j
met:
{1} The vessel whose financing is guaranteed (despite the fact that
it will operate in a conditional fishery) is also fully equipped for, and ful-
ly capable of, operating in an underutilized fishery;

{2) The vessel involved will replace a vessel of comparable fishing
capacity which had operated in the conditional fishery prior to the designa-
tion of such fishery as conditional,;

{(3) The vessel whose financing 1is guaranteed was contracted for
prior to the designation of the fishery in which it will be operated as condi-
tional;

{4) The financing to be guaranteed will be used for the reconstruc-
tion or reconditioning of a vessel already operating in the conditional fish-
ery; or

(5) The application for Program guarantee had been submitted prior
to the designation as conditional of the fishery in which the vessel will be
operated. See 50 CFR Part 251 for those fisheries which are designated as
conditional.

{d) Eligibility for Vessels or Facilities Which Will be Used in Underuti~ —
lized Fisheries. In order for the financing of a fishing vessel or fisheries
shoreside facility to be eligible for a Program guarantee because such vessel (::

or facility will be used in an underutilized fishery (including the underuti-
lized fisheries aspects of the conditional fisheries requirements), such ves-
sel or facility must be fully equipped for, and be fully capable of, operating
in an underutilized fishery. This determination will be made by the Chief,
Financial Services Division at the time of Program guarantee approval. The
Obligor will be required to execute an agreement to operate the vessel in the
underutilized fishery.

§255.6 GUARANTEE LIMITS, DEBT MATURITIES, AND INTEREST RATES.

(a) Actual Cost. In addition to the cost of construction, reconstruc-
tion, reconditioning, or (where eligible) purchase of a fishing vessel or
fisheries shoreside facility, the actual cost of such a vessel or facility may
also include:

(1) Reasonable architectural, engineering, or inspection expenses
incurred with regard to the vessel or facility before completion;

(2} Reasonable expenses for interest on debt incurred to finmance
the vessel or facility during its comnstruction, reconstruction, or recondi-
tioning;

(3) The reasonable expenses of any contract for consulting services
to assess the financial, econumic, or technical feasibility of a vessel or fa-
cility or its fitness and sufficiency, if such services are required by the
Chief, Financial Services Division, as a precondition to a decision about the
approval of a guarantee. G
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(4) Dredging or other costs deemed by the Program to be necessary.
Actual costs do not include any other expenses which cannot be capitalized un-
der generally accepted accounting principles (except acceptable items for re-
pair or maintenance associated with reconstruction or reconditioning).

(b) Guarantee Limits. The Program may guarantee financing representing
up to 87% percent of the actual cost or depreciated actual cost of the con-
struction, reconstruction, reconditioning, or {(where eligible) purchase of
fishing vessels or fisheries shoreside facilities. Consideration of the risk
involved may, however, result in a guarantee approval for less than 87% per-
cent of actual cost.

(c) Debt Maturities. Debt maturities on obligations guaranteed under
this Program may not exceed 25 years. No debt maturity may, however, exceed
the economically useful life of the fishing vessel or fisheries shoreside fa-
cility involved. The economically useful life will be determined by the
Chief, Financial Services Division, on a case-by~case basis.

(1) Fishing Vessels. Generally, 25-year maturities for obligations
on fishing vessels guaranteed under the Program will be restricted to finan-
cings for the construction of large and expensive fishing vessels with eco-
nomically useful lives supporting a 25-year maturity. Debt maturities on
guaranteed obligations for financing smaller and less expensive fishing ves-
sels will generally be restricted to 15-20 years {or less, if their economi-
cally useful lives are less or if risk considerations require less).

(2) Fisheries Shoreside Facilities. Debt maturities on guaranteed
obligations for financing major fisheries shoreside facilities construction
Projects may generally be up to 25 vyears if the economically useful life of
the facility is at least that long. If a major facility Project involves a
significant amount of finmancing for fixed equipment which has a shorter eco-
nomically useful life than that of the structure which houses it, an accept-
able maturity date for the whole Project will be determined by a weighted
average of the differing economically useful lives involved or by such other
method as the Chief, Financial Services Division, deems appropriate (including
separate financings if that is warranted). More minor facilities Projects
will generally be restricted to debt maturities of 15-20 years (or less, if
their economicalily useful lives are less or if risk considerations require
less}.

(3) Reconstruction and Reconditioning. The debt maturity of gua-
ranteed financing for reconstruction or reconditioning will not extend beyond
the economically useful life of the'vessel or facility im its reconditioned or
reconstructed state. The economically useful life of a recomstructed or re-
conditioned vessel or facility will be determined by the Chief, Financial Ser-
vices Division, on a case~by-case basis.

(d) Interest Rates. Interest rates on obligations to be guaranteed un-
der the Program shall be approved by the Program and shall not exceed the rate
determined to be reasonable, taking into account the range of interest rates
prevailing in the private market for similar transactions.

{e) Refinancing. Refinancings may be guaranteed if the financing which
is being refinanced would itself have been eligible for a Program guarantee.
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(f) Foreclosure Purchase. The financing of the purchase price. of a ves-
sel or facility whose previous financing was guaranteed under the Program and
which is then sold at a foreclosure sale (or sold subsequent to the foreclos-
ure sale after the Program purchases the vessel or facility at foreclosure)
may be guaranteed under the Program.

§255.7 FISHING INDUSTRY ABILITY AND EXPERIENCE.

(a) Owner-Operated Projects. Fishing vessel and fisheries shoreside fa-
cility owners must possess the necessary ability, experience, resources,
character, reputation, and other qualifications to operate properly and main-
tain the vessel or facility and protect the Program against undue risk.
Owners who cannot demonstrate a successful background of ability and exper-
ience in the fishing industry of an appropriate duration, degree, and nature
considering the type and magnitude of the Project for which financing is being
sought will not be eligible for a Program guarantee. Under appropriate cir-
cumstances, and at the Program's sole discretion, the lessee of a financing
lease may be considered as an "owner” for the purposes of meeting the require-
ments of this section.

(b) Equity Contributors. Equity contributors without this demonstrated
fishing industry ability and experience may be allowed to own a portion, not
to exceed 49 percent, of the vessel or facility for which guaranteed financing
is sought only if:

(1) At least 51 percent of the vessel or facility is owned by per-
sons who do possess the requisite fishing industry ability and experience, and
such persons have made a full pro-rata equity contribution, are severally 100
percent liable for the debt obligation, and are responsible for the management
and operation of the Project; and

(2) The vessel or facility being financed is so large and so expen-
sive as to be beyond the normal equity funding capability of an owner with the
requigite fishing industry ability and experience.

(c) Limitation of Liability. In no event will equity contributors be
permitted to limit their liability to the amcunt of their original equity con-
tribution. Each equity contributor shall, additionally, be jointly and sever-
ally liable for at least the amount of the guaranteed debt obligation which
corresponds to the percentage of such equity contributor's ownership interest
in the vessel or facility. This limitation of liability provision shall apply
to all equity contributors in closely-held corporations, partnerships, and
joint ventures.

§255.8 ECONOMIC SOUNDNESS.

(a) Income and Expense Projections. Conservative income and expense
projections must reasonably assure adequate net earnings from operation of the
vessel or facility. This projection must allow the prospective accumulation
of net retained earnings sufficient to provide for operational contingencies,
to establish a reasonable reserve for depreciation, and to protect the Project
against cyclical economic conditions in the fishing industry.

C
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{b) Underutilized Fisheries. An economic soundness test for vessels or
facilities to be operated in underutilized fisheries that is less stringent
than the requirements for vessels or facilities to be operated in more devel-
oped fisheries may, at the Program’s discretion, be applied. This less strin-
gent econcmic soundness test will, however, not extend to factors beyond the
uncertainty of cash-flow projections in an underutilized fishery. Moreover,
the Program will otherwise only guarantee financing for vessels or facilities
which are to operate in the initial development stages of an underutilized
fishery if the owners of those vessels or facilities adequately share with the
Program a higher degree than ordinary of the greater financial risk. Demon-
strated fisheries ability and experience requirements, financial condition re-
quirements, and collateral requirements all may be stringent when the vessel
or facility financed is to operate in the imnitial development stages of an
underutilized fishery rather than in z more developed fishery. Owners of ves-
sels or facilities which are to operate in the initial development stages of
an underutilized fishery must possess exceptional fisheries ability and exper-
ience.

(c) Consultant Services. The Program may require, as a pre-condition to
a decision about approving a guarantee, that expert consulting services be
provided. This requirement will generally be restricted to situations where a
guarantee is sought for financing for larger and more expensive vessels to be
operated in underutilized fisheries, or for larger and more expensive fish-
eries shoreside facilities, but may also be imposed where a guarantee is
sought for financing for larger and more expensive vessels to be operated in
more developed fisheries. The expert consulting services may be required to
assist in assessing economic, technical, and financial feasibility, property
design and engineering or other factors. When such a requirement is imposed,
the Program (under conditions acceptable to the Obiigor) will choose the: con-
sultant and specify the consultant's duties, and the Obligor will reimburse
the Program for the Program's payment of the consultant's services. No ap-
proved application will be closed until satisfactory arrangements have been
made for such reimbursement. If an application is declined, the 25 percent
commitment fee may be used by the Program for such reimbursement. When such
a requirement is imposed by the Program, the cost of such consulting services
may be included in the actual cost of the Project (if approved) for purposes
of determining the amount of the guarantee.

§255.9 FINANCIAL REQUIREMENTS.

(a) Working Capital. The vessel or facility owner must be in suffi-
ciently sound financial condition to meet obligations, to continue to operate
successfully the vessel or facility and all other business operations, and to
protect the Program against undue risk. Audited financial statements will
ordinarily be required in applications for guaranteed financing for large
fisheries shoreside facilities Projects, and may be required in applicaticas
for other purposes. Working capital (current assets minus current liabili-
ties) requirements will be established on a case-by-case basis, but must in
all cases be sufficient to fund vessel or facility operations until the vessel
or facility can generate sufficient irccome to do so. Working capital must be
gsufficient not only for the Project for which guaranteed financing is sought,
but for all other affiliated projects, businesses, or interests. The minimum
working capital from equity sources must in the case of fishing vessel con-
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struction equal at least 8 percent of the total capitalizable cost of the ves-
sel. In the case of fisheries shoreside facility construction, the minimum
working capital required from equity sources will be determined on a case-by-
case basis, but will ordinarily be considerably greater than that required for
fishing wvessels. Minimum working capital requirements for reconstruction,
reconditioning, and {(where eligible) purchasing Projects will be decided on a
case-by-case basis. Additional working capital may be required on a case-by-
case basis and may, at the Program's discretion, consist of readily converti-
ble investments, other assets readily capable of being used to generate work-
ing capital, lines or letters of credit, or the presence of a co-maker or
guarantor with sufficient financial resources.

(b} Equity. No financing shall be approved for a guarantee unless the
Obligor can demonstrate that, at the time of the financing's closing, minimum
capital provided from equity sources is equal to at least the total of the
following: _

{1) 12% percent of the total capitalizable cost of the construc-
tion, reconstruction, reconditioning, or (where eligible) purchase of the ves-
sel or facility (the downpayment);

{2} The Program's first-year guarantee fee;
(3) The first year's premium for all required insurance;
(4) The minimum working capital requirement; and

(5) Such other additional amounts as the Program may deem necessary
on a case-by-case basis,

(¢) Guarantees of Financing for  Fisheries Shoreside Facilities or Pro-
cessing Vessels. Applicants for guarantees for financing of fisheries shore-
side facilities and processing vessels will be required to obtain acceptable
lines or letters of credit (some may be required to be in the form of irrevo-
cable letters of credit) for all foreseeable inventory financing needs (beyond
those to be met by the working capital available from equity sources) during
at least the first year of operation of the facility or vessel.

§255.10 COLLATERAL.

(a) Mortgage. The vessel or facility for which the financing is to be
guaranteed should always be collateral for the Program guarantee. This pro-
perty ordinarily will be secured by a first mortgage or, and in the case of
vessels, by a first preferred ship mortgage in favor of the Secretary of Com-
merce., In the case of equipment, the security interest may be perfected by a
filing in accordance with the Uniform Commercial Code and/or by the recording
of any form of security agreement or mortgage (e.g. chattel mortgage) neces-
sary in a jurisdiction where the Uniform Commercial Code has not been adopted.

(b) Guarantees. If, in considering the risk involved in guaranteeing a
financing, net worth is a significant factor relied on to offset other risks,
such net worth must ordinarily be pledged as additional collateral for the
program guarantee (an irrevocable letter of credit may be substituted under
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terms and conditions acceptable to the Program). If a closely-held corpora-
tion will be the Obligor, all major stockholders will ordinarily be required
to provide their personal guarantees as additional collateral for the Program
guarantee. If a subsidiary corporation, without substantial assets in addi-~
tion to the vessel or facility is Obligor, the parent corporation will ordi-
narily be required to provide its guarantee as additional collateral for the
Program guarantee. Personal or entity guarantees will always be required as
additional collateral for Program guarantees where necessary to assure that
the principal parties in interest, who ultimately stand most to benefit from
the Project, are held accountable for the performance and operation of the
Project,

(c) Limitation of Liability. In no instance will equity contributors be
permitted to limit their liability omn a guarantee only to the amount of their
initial equity contribution. Equity contributors will, additionally, be re-
quired to be.-at least jeointly and severally liable for the amount of the gua-
ranteed obligation which corresponds to the percentage of their ownership in-
terest in the Project. Such equity contributors may, however, be required to
be liable for more than such percentage. Under appropriate circumstances, and
at the Program's cole discretion, the lessor of a financing lease may be
treated differently.

{(d) Dual-Use Capital Construction Fund Agreement. In the case of fish-
ing vessels, the Program may require, as additional collateral, execution of a
dual-use Capital Construction Fund Program agreement, and annual deposit into
such fund (on a tax-deferred basis) of a reasonable portion of the net income
of the vessel. Dual-use agreements provide for all the normal benefits of the
Capital Construction Fund Program, but also give the Program control of with-
drawals from a Capital Construction Fund and allow the Program to use these
reserved funds, in the event of a default, to repay the debt obligation in-
volved in the guaranteed financing. This control insures that the Obligor
will have an emergency reserve of funds, as well as a reserve for recondi-
tioning of the vessel. At the Program's discretion, reserved funds not re-
quired in conrection with the vessel for which financing is guaranteed may be
withdrawn for other qualified purposes.

(e) Reconmstruction or Reconditioning. The Chief, Financial Services Di-
vision, may. in his discretion, require such additional security or collateral
as may be necessary to secure the Program's interest.

§255.11 MISCELLANEOUS REQUIREMENTS.

(a) Insurance. All vessels and facilities for which financing is gua-
ranteed shall be continuously insured during the term of the Program guarantee
with such casualty, liability, breach of warranty, keyman, title, and/or other
insurance in such form and amounts as the Program deems necessary. The Pro-
gram shall ordinarily be the sole loss payee on all such insurances. No such
insurances may be cancelled without 20 days prior written notice to the Chief,
Financial Services Division. The Program's standard endorsements regarding
the insured's breach of warranties, negligence, omission, etc., as well as an
admission of seaworthiness or proeperty soundness, shall be a part of all such
insurances.



23-20174

50 CFR 255

(b) Bids and Project Costs. 1f application for Program guarantee is
first made before a contract for the vessel or facility to be financed is exe-
cuted, not less than three responsive bids for the vessel or facility will ox-
dinarily be required. Ordinarily, the lowest bid will be accepted, unless the
Obligor and the Program agree that it is advisable to accept a higher bid. If
application for a Program guarantee is first made after a contract for the
vessel or facility has been executed, the Program may not guarantee a finan-
cing in an amount higher than would fairly and reasonably have resulted if
competitive bidding had occurred. All applicants are encouraged to obtain at
least three competitive bids, and applicants without such bids who first apply
after a contract has heen executed may be required by the Program to estab-
lish, at their expense, independent confirmation acceptable to the Program
that the contract cost is both fair and reasonable. Approvals and commitments
for Program guarantees will be based on the initial contract cost, and con-
tract cost overruns may or may net, at the sole discretion of the Program, be
added to the amount of the guaranteed financing.

(¢) Property Inspection. The Program will require inspection and ap-
proval of all vessels and facilities before providing a financing guarantee.
For all guarantees involving financings of more than $500,000, the Program,
wvhere appropriate, will require inspection and approval by certified archi-
tects or engineers (either marine or real property architects or engineers).
For program guarantees for financing of less than $500,000, the required
property inspection and approval may, at the Program's discretion, be made by
any competent authority acceptable to the Program. The required property in-
spection and approval should involve assessment of at least the following:

(1) Adequacy of workmanship;
(2) Fitness and sufficiency for the intended purpose;
(3) Reasonableness of cost;

(4) Compliance with basic contract "specifications regarding the
property; and

(5} The identification and recommended resolution of any signifi-
cant deficiencies.

Where financing for used vessels or facilities is to be guaranteed, the
inspection and approval assessment will be adjusted te provide the normal as-
surances associated with financing the acquisition of used property. Issuance
of guarantees of financings involving more than $5,000,000 may be conditioned
upon additional requirements regarding the inspection and approval of a vessel
or facility. Program guarantees of financings involving more than $5,000,000
should always be conditioned on comprehenrsive on site inspection, by certified
architects and engineers, and inspection of the vessel or facility to be fi-
nanced at appropriate times during comstruction, reconstruction, or recondi-
tioning. The Program may require American Bureau of Shipping classification
requirements for all Program guarantees invelving fishing vessels costing more
than $5,000,000, and applicants are urged presently to consider voluntary use
of the American Bureau of Shipping classification preogram for the construction
of all fishing vessels costing over $5,000,000. All required property inspec~
tions and approvals must be conducted by competent and impartial authorities
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acceptable to the Program. Architects, engineers, surveyors, Or appraisers
employed by contractors constructing, reconstructing, or reconditioning a ves-
sel or facility, or by parties selling used vessels or facilities, are not
acceptable for meeting this requirement. The cost of inspectioﬁ and approval
services in connection with a vessel or facility may be included in the actual
cost of the vessel or facility and, thus, guaranteed by the Program.

{d) Maintenance Reviews. All vessels aad facilities for which fipancing
is guaranteed under the Program shall be inspected at least once every three
years by a competent and impartial autherity acceptable to the Program. A
full inspection report, identifying deficiencies and recommending the action
necessary for thier correction, will be provided to the Obliger and to the
Program. Failure to provide this tri-annual inspection, or correct deficien-
cies identified by it, will constitute a default of the terms and conditions
of mortgages securing the Program's guarantee and a cause, at the Program's
discretion, fo6r acceleration and liquidation of the debt obligation. Special
property inspections may be requiréd whenever the Program deems it necessary
to preserve its collateral. All such inspections shall be at the expense of
the Obliger. This requirement extends to all supplementary collateral for
Program guarantees.

(e} Terms and Conditions of Program Guarantees. The Program will, onr a
case-by-case basis, specify in detail the precise terms and conditions pre-
requisite to the Program's willingness to provide a guarantee. These terms
and conditions are at the Program's sole discretion, and an applicant's fail-
ure to comply with them will result in nonqualification for a Program guaran-
tee.

(f) Program Obligees. The applicant may choose the Obligee to fund the
debt to be guaranteed by the Program. Obligees may be any financial institu-
tion, public agency, or other party. The Program may, however, refuse to gua-
rantee financing unless it has approved the terms and conditions of the finan-
cing {(including particularly the interest rate and other amortization provi--
sions) before the Obligor makes a firm commitment to an Obligee. Failure to
first obtain the Program's approval may result in the Program's refusal to
issue the guarantee despite the fact that the Obligor may have created a
binding contract with an Obligee, abrogatiom of which may result in loss to
the Obligor. The Program will assist those whose applications for Program
guarantees are approved to gaim access to the private markzt for appropriate
financing, but only as a gratuitous service.

Arrangements between the Obligor and the Obligee are a matter of
private contract between those two parties, and the Program will not in any
way be responsible to either for nonperformance by the other.

(g) Closing:

(1) Contracts. All debt obligations and associated contractual
arrangements which comprise the financing will be documented by standard Pro-
gram forms, which may not be altered or amended in any way by insertion, dela~
tion, or variation without prior Program approval (which will be sparingly

granted).
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(2) Closing Schedules. The Program will attempt to meet the
closing schedules (where reasonable) of Obligors and Obligees. The Program,
however, accepts no responsidility for adverse interest~rate fluctuatioms,
loss of commitments, or other comsequences of non-compliance with Obligors' or
Obligees' closing schedules. Obligors and Obligees should work closely with
the Program to assure reasonable closing schedules, zince internal workload
and personnel considerations sometimes affect the Program's ability to meet

otherwise desirable schedules.

(3) Closing Vessel Financings. The Program will attempt to close
guarasntees on financings involving fishing vessels with minimal services from
private attorneys and/or other private contractors.

{4) Closing Shoreside Facilities Financings. Closings for guaran-
tees of financing for fisheries shoreside facilities will require substantial
services from private attorneys and/or other comtractors at the expense of the
Obligor. The choice of such private contractors for any portion of the clos-
ing process is subject to Program approval. Services required to be provided
by private comtractors may include: title searches; preparation of legal
documents; actual closing, escrow, and disbursement services; and the provi-
sion of a legal opinion from acceptable counsel regarding the validity and
binding effect of transactions, compliance with procedures specified by the
Program, and other assurances.

(5) Paying Agents. The Chief, Financial Services Division, in his
discretion, may require the use of a paying agent or trustee. Where paying
agents are used, Obligors or Obligees will be responsible for their cost.

§255.12 FEES.

(a) Filing and Commitment Fees. The Program's filing and commitment fee
shall be % of 1 percent of the first $2,000,000 principal amount (or portion
thereof) of the Program guarantee for which application is made and % of 1
percent of all principal amount over $2,000,000. The fee shall be due at the
time an application is submitted, and no application for guarantee shall be
accepted unless the full filing and commitment fee accompanies it. The filing
fee shall be 75 percent of the filing and commitment fee, and once an applica-
tion for a guarantee is accepted, no portion of the filing fee shall be re-
turned for any reason. The commitment fee shall be the remaining 25 percent
of the filing and commitment fee, and shall be returnable only if a refund is
requested before the Program issues an Approval in Principle letter or if the
application is declined.

(b) Guarantee Fee. The Agency guarantee fee shall be:

(1) For guarantees on financings not involving underutilized fish-
eries risks, 3/4 of 1 percent of the average unpaid principal balance of the
debt obligation for which the guarantee is outstanding during each year of the

life of the guarantee; and

{(2) TFor guarantees on financings involving underutilized fisheries
risks, 1 percent of the average unpaid principal balance of the debt obliga-
tion for which the guarantee is outstanding during each year of the life -of
the guarantee.
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The guarantee fee shall be due in advance based upon the financing's
amortization schedule. The first annual guarantee fee shall be due at closing
of the guarantee. Each subsequent annual guarantee fee shall be due on the
anniversary date of the closing of the guarantee. No refund of guarantee fees
shall be made regardless of the status of the financing or the guarantee dur-
ing the year to which the guarantee fee relates.

(¢) Refinancing/Assumption Fee. The Program's refinancing/assumption
fee shall be % of 1 percent of the principal amount of the debt obligation to
be refinanced or assumed, and is due upon application for a gonarantee for the
refinancing/assumption. The refinancing/assumption fee is non-returnable re-
gardless of the subsequent disposition of an application. The Chief, Finan-
cial Services Division, may, however, (1) waive the refinancing/assumption fee
where the refinancing/assumption is primarily to protect the Program's in-
terest or (2) charge an actual cost fee not to exceed 51,000, where the refi-
nancing/assumption does not substitute a wholly different obligor for the
initial obligor.

(@) Where Payable. Fees shall be paid by check mailed to: U.S. Depart-
ment of Commerce, National Oceanic and Atmospheric Administration, NBOC 1,
Room 122, 11420 Rockville Pike, Rockville, Maryland 20852. Checks shall be
made payable to: "NMFS/FSFF"

§255.13 DEMANDS AND PAYMENT.

All demands by Obligees, whose debt has been guaranteed under the provi-
sions of this Program, for payment of all or any portion of a gnaranteed obli-
gation in default shall be made in writing to the Chief, Financial Services
Division, F/UD3, 3300 Whitehaven St., NW., Washington, D.C. 20235, by certi-
fied mail, return receipt requested. In the event the Program does not ack-
nowledge timely receipt of a demand alleged to have been timely made, the de-
mander must possess evidence of the demand's timely delivery to the Program.
Payment of demands shall be made within 30 days after receipt of a timely de-
mand by the Chief, Financial Services Division. Demands may be made by Obli-
gees' duly authorized agents or trustees.

§255.14 DEFAULT/LIQUIDATION OF COLLATERAL.

{a) Default. 1In the event of default by an Obligor whick results in the
payment by the Program to an Obligee of the guaranteed debt, the Program shall
ordinarily foreclose on its collateral and institute personal collection pro-
ceedings against the Obligor and the guarantors of the financing. At the
Program's sole discretion, other remedies which are deemed most appropriate to
protect the Program's interest may be pursued.’

(b) Liquidation of Collateral. 1If the Program is the highest bidder at
a foreclosure sale of collateral, the Program (as the new owner of the colla-
teral) may, in its sole discretion, subsequently complete, recondition, recon-
struct, renovate, repair, maintain, operate, charter, lease, or sell such col-
lateral. In the event there is a willing buyer for such collateral at an a-
mount at least equal, or almost equal, to the amount owed the Program, the
Program may. convey title to such collateral, upon proper payment, without
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competitive bidding or other contracting procedures. If there is not 2 will~
ing buyer for such collateral at an amount equal, or almost equal, to the a-
mount owed the Program, the collateral will ordinarily be disposed of by com-
petitive bidding--unless the Program decides that it can best recover without
competitive bidding. Any deficiency resulting from the Program's purchase of
collateral at a foreclosure sale shall not be offset by receipts from a subse-
quent sale of such collateral in the event the Program purchases the colla-
teral and sells it for an amount greater than that owed the Program; the ori-
ginal Obligors and guarantors of the guaranteed financing remain liable for
such deficiency. .

§255.15 PROGRAM GUIDELINES.

The Chief, Financial Services Division, will issue Program guidelines
from time to time, as the need arises, to govern national Program policy and
administrative issues which are not addressed by these rules.

§255.16 APPLICABILITY OF RULES.

These rules will be applicable to all Program applications first accepted
after the rules' effective date.
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FISHERIES DEVELOPMENT

Financial Assistance

1. Shoreside Facility Loan Guarantees: 46 U.S5.C. 1271-1279;
47FR 57432 to 57441,

°© (Citizenship of applicant
° Financial standing

° Working capital

® Collateral

® Guaranty charges

° Availability of NMFS authority

2. Capital Construction Fund
9 Extension to cover shoreside facilities

°© (itizenship of applicant
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Mid-Atlantic Fisheries Development Foundation
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Pacific Tuna Development Foundation
Susumo Ono, Chairman/President

P.0. Box 2359

Honolulu, HI 96804

West Coast Fisheries Development Foundation
Pete Granger, Executive Director

812 SW Washington, Suite 900
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ALASKA FISHERIES DEVELOPMENT FOUNDATION

Pollock Industry Development Program

AFDF's most significant accompl ishment has been the development of a new
methodology for stimulating growth of the seafood industry. This new
approach is embodied in the "Pollock Industry Development Program® bequn
recently with a pilot project.

The key to the new approach is that it relies on the profit motive of the
private sector, forging new business relationships between the U.S. food

industry and Alaska‘s seafood industry that will result in development of
new markets and new products.

The new methodology for fisheries development has provoked such a positive
response from so many sectors of private industry that the Foundation
considers it a major achievement. As a corollary to the integrated

nature of the new program, the Foundation's membership and industry
participation network has diversified to include food companies, financial
institutions, and suppliers of goods and services,

Model White Fish Processing Facility

The Model White Fish Processing Facility project being conducted by the
Alaska Foundation with subcontractor Trident Seafood Corporation was
Initiated in January 1982. The $1.7 million in federal S-K funds invested
in the project will carry through June 1984. This one facility has not
only generated a tremendous wealth of technical and economic information
for use in business planning, but also has added, since June 1982, 11
million pounds of Pacific cod to the 1982 domestic catch, 18 million
pounds to the landings of first quarter 1983, and over & million pounds

of wet salted split cod to U.S. seafood exports.

Since shore-based processing capacity is the most obvious missing link

in the development of Alaska's underutilized fisheries, this plan represents
a true ploneering effort. The experiences gained by Trident Seafoods at
their remote Akutan Island facility are made accessible via the Foundation's
employment of an on-site observer and its compilation, analysis and
communication of information for its seafood industry constituents.

Utilization of Fish Waste

Another picneering venture .in Alaska's seafood industry is represented by

the groundfish Catcher-processor "Arctic Trawler". The Alaska Foundation,

with subcontractor Trans-Pacific International Industries {owner of

"Arctic Trawler"), has been engaged for a year in a project to identify

economically viable uses for portions of Pacific cod and pollock that are —
normally discarded by such a space-limited processing operation. With



assistance from private firms and the National Marine Fisheries Service,
several new product concepts have been produced and tested, with production
input factors monitored and analyzed. The results of this research will
allow greater utilization of the entire fish, which is essential to
profitability in processing such low-value species, and are expected to
lead to commercial introduction of at least one new product in domestic
markets,

Crabber Conversion

Like some other regions of the U.S., Alaska has the problem of over-
capitalization, or underutilized capacity, in some sectors of its fishing
fleet. Severe problems of this nature are being experienced by the crab
fleet, so a Foundation project was aimed at examining the economics of
adapting a crabber to longline and process Pacific cod, This experimental
venture was not an economic success for the vessel owners but did generate
significant technical and economic data to guide similar enterprises,

GULF & SOUTH ATLANTIC FISHERIES OEVELOPMENT FOUNDATION

Export Market Expansion

This activity has been designed to expand export marketing opportunities
Lhroughout the Southeast. With major markets developing in Africa, the

Far fast, Europe, the Middle East and South America, the coordination of
foreign marketing assistance has proven to be an appropriate and functional
activity between government and industry. As a result, the industry has
participated in foreign trade missians, fairs and related export activities,
Industry participants cover the costs of their travel and expenses, as

well as provide most of the samples used in promotions. The Foundation
engages marketing specialists to coordinate these activities, as well as
schedule participation. Foreign market investigations have been
cooperatively scheduled with the Foreign Agricultural Service of the
Department of Agriculture, Southern United States Trade Association and
United States Department of Commerce,

This work has been cooperatively pursued with the regional and natignal
offices of the National Marine Fisheries Service and has yielded the
following:
° 36 export promotions in the past five years which have meant an
increase in exports of over 30 million pounds per vear since 1978; and
° Qver 40 firms now experting traditional and nontraditiona) fishery
resources of the Southeast. This reflects a tripling of export
participation since the program was initiated.



Resource Assessment and Exploratory Fishing

This program has been established to assemble and disseminate information
on underutilized demersal and pelagic stocks. Though scientists have
commented on the unique potential for commercial development, the Jack of
historical interest has hindered even the most basic data collections.

In recognizing this problem, investigators have been working with the
Foundation to define the character of these stocks., Of particular
interest are the herrings, squid, deepwater crabs, et al., species ‘that
have only been nominally harvested. Because of the projected magnitude of
these stocks, and the sales potential already identified, the interest in
accumulating and assessing the existing data is acute.

Besides reviewing the status of these species, attention has been devoted
to the harvest potential of blue runners, bonito, jack crevalles and
other migratory fish., Because of export potentials, these fish have been
test-harvested using modified drum seines, pair trawls, deepwater purse
seines, etc. Six to ten fishing vessels, with support aircraft, are
continually involved,

As a result of such efforts, major new fisheries have been established
for coastal herrings and migratory pelagics, with new fisheries opening
on squid, red crabs and shark. Approximately two billion pounds of new
annual harvest is reflected in these efforts,

New Product Development

The harvesting of a wide variety of new spécies has posed a complex set
of problems for the processing sector. While many species are being
frozen and exported in the round, others require special handling as well
as custom processing. Beyond directed harvests, this work has emphasized
selected aspects of shrimp by-catch utilization, particularly hand1ling
ang processing, but more particularly, custom product formulations.,

While a number of seafood products are well represented in the world
marketplace, many items are only regionally understood. This is a
particular problem with many Southeastern species. As a result, this
project has endeavored to reduce species-by-species introduct ions,
handling much of the work by implementing broad-scale testing. Specific
examples of this work include product development and testing with fish
flakes, surimi and fish oils. In each of these instances, a variety of
species have been proposed for future testing, primarily for export or
domestic sale in ethnic markets,

As a result of this work, at ieast six ﬁew companies have been established,
each producing products developed specifically through the work described
above.



Gear Testing and Demonstrations

Because of increased harvest interest in black drum and other "rough

fish", a number of new gear-types have been introduced into the Northern
Gulf. However, because of the high conversion costs, the experimental
nature and overall rewness, much of this work has been both expensive and
risky. To offset these concerns, and maximize data collection, cooperative
fishing activities have been initiated. To date this work has included
drum seining, deepwater purse seining, bottom longlining and at least a
dozen ather gear technology introductions. a

Since the initiation of this effort, at least 100 vessels have left the
over-capitalized shrimp fleet, with three cther custom built vessels
entering the new fisheries. Expansion of swordfishing, snapper-grouper,
migratory pelagic and the coastal herring fisheries, all relate to this
work. Over 150 vessels have taken part in organized Foundation
demonstration/gear-testing activities.

Non-Traditicnal Fisheries Promotions

This work has focused on the promotion of domestic seafood resources _
through marketing and consumer education efforts. The Foundation enlists
the support of federal and state agencies, along with academic institutions.
In addition, the Foundation has generated support from the commercial
fishing industry throughout the Southeast. These agencies, institutions

and industries provide expertise, time and sampie products,

The promotion of selected fishery resources and follow-up efforts has
involved:

® Materials development: food photograpns, with accompanying recipes
and fact sheets, recipe leaflets and posters have been produced and
distributed;
Product samples: funds have been provided to purchase and transport
selected products for demonstrations with consumer groups, professional
food educators, distributars, restaurant chain personnel, supermarket
chain executives and others directly involved in the merchandising of
seafood products; and :
Trade and media contacts: this involves travel by marketing personnel
to distribute educational materials to newspaper food editors; to
conduct live and taped radio and television demonstrations; to
distribute product samples and discuss same with wholesalers and
distributors; and to visit restaurant and supermarket chain executives
to enlist their support for product introduction.

Over a five year period, this program has generated over eight million
doltars in complimentary media support, representing over 2,000 television
presentations, thousands of inches of newspaper coverage, plus over 10
million pieces of promotional material distributed.



MID-ATLANTIC FISHERIES DEVELOPMENT FOUNDATION

Conversion of Blue Crab Raw Materials into New Improved Products

This project addressed the acute problem of crab waste in the Chesapeake
Bay area, and combined it with a fuller utilization of the product.
Results successfully indicated to industry that greater usable meat
yields could be achieved by placing the "picked" shell through a deboning
machine. The resulting product could be formulated into several new
products. Industry has already implemented the results, which alsp
reduce waste generated from processing, but using "more” of the raw
material than before. A final report is available to interested industry
members .

Gear Technology Transfer Demonstration

During the first year of operation, this project was very successful in
getting fishermen to try and subsequently implement new harvesting
techniques, namely pair trawling for squid, butterfish and others, and
have not only increased their catches and productivity but reduced fuel
costs. More recently, the project was very successful in demonstrating
squid jigging to fishermen. Not only have fishermen been using the
machines, but fishermen throughout the reqion are "waiting in line" to
put the machines on their boats.

Economic Prospectus and Five Year Development Plan

Completed in mid-fall 1982, this project was one of the most significant
contributions for the betterment of the industry that the S-K progran
will have produced for the Mid-Atlantic region. As a briefing document,
it is to be used to educate the financial community about the development
potential of the fishing industry in this region--on their level, with
straightforward economics. Additionally, it will be a planning document
for the entire Mid-Atlantic region to follow in developing the fishing
industry effectively and realistically.

Domestic Marketing and Consumer Education

Between 1980 and mid-1982, the Foundation has conducted more than 25
Educational Seminars for teachers, home economists, extension agents, and
retail meat managers; participated in more than 50 TV and radio programs
and seafood demonstrations; received more than a half-million dollars
worth of free print publicity; conducted seafood products workshops for
state home economists and marketing specialists; distributed more than
100,000 seafood recipe brochures with nutritional and cooking information;
produced public service spots for radio stations in the Mid-Atiantic
region; and developed and produced a directory of Mid-Atlantic seafood
pracessors which has been extensively distributed throughout the Northeast
region and Mid-west,



Demonstration of a Quality Maintenance Program for Fresh Fish Products

To ‘conclude in mid-sunmer of 1983, this project wil) be a significant
step forward to better maintain high quality of seafood products produced
within the Mid-Atlantic region, At this time; the contractor has already
identified several aspects of the participating plant operation that need
changing so as to improve the quality of product he produces, The

processor has already indicated he will make the necessary changes at his

own cost. Ultimately, the project will develop a "Good Manufacturing
Practice (GMP}" aimed at maintaining a 12-day shelf-life for several
seafood products and include Midwest marketing. “

A Preliminary Study to Determine the Feasibility of Mérketing Spiny Dogfish

This project successfully marketed over 10,000 pounds of shark on the
retail level during a 5-6 week period. Several other independent chains
over and above those that were participating also started selling shark
after the project began generating results, A copy of the final report
is available to interested industry members.

NEW ENGLAND FISHERIES DEVELOPMENT FOUNDATION

On-Board Quality Program

Upgrading the quality of domestic seafood products has been a major
concern of the National Marine Fisheries Service, the General Account ing
Office, and the U.S. fishing industry. The NEFDF has attacked this
problem through a program that improves handling of fish on-board vessels,
upgrades quality control procedures in plants, and delivers high quality
fish to retail and foodservice buyers.

The universal impediment to higher quality is that the independent
fishermen in cur industry require an incentive or economic reward in
order to work harder taking care of their fish. If the fishermen only
receive the average price because of supply and demand, they have no
incentive to improve quality.

The Foundation has succeeded in introducing bleeding and boxing on board
vessels in New Bedford, MA and has succeeded in getting a market premium
for high guality fish. In 1982 over 500,000 pounds of bled fish and
250,000 pounds of boxed fish were sold at from 7 to 12 cents over average
market price. In 1983, this program is expanding to additional New
England ports, inciuding Boston, Gioucester, and Rockland, ME,

This is the first fish to be landed in European type plastic boxes on a
commercial scale in the United States. Through this program, our industry
is adopting the measures which have allowed our international competitors,
such as Iceland and Norway, to maintain a reputation for the highest
quality fish,



Seafood '83 s

Trade shows are one of the most cost-effective means for increasing the
consumption of fish by bringing producers in direct contact with their
customers. The NEFDF picneered the concept of the all seafood trade show,
and for the past three years has sponsored increasingly successful

shows,

In 1983, the Foundation assisted U.S. producers to exhibit at SEAFQOD
‘83, an international seafood trade show held in Boston with Lanadian,
Norwegian, and Icelandic exhibitors as well. The show provided an
opportunity for U.S. producers to directly compete with their foreign
competitors, and attracted over 2000 gqualified buyers.

The industry avidly supports these efforts on the part of the NEFDF.
Increased sales attributable to these shows and other marketing efforts
help the industry as a whole remain healthy and competitive. Because of
the small size and fragmentation of the industry, few producers can
afford to exhibit on their own at large national trade shows, and most
need assistance to take advantage of this effective medium. The results
of the Foundation's efforts are a healthier competitive position for New
England producers, cost-effective sales tools, and increased seafood
consumpt ton,

International Squid Symposium

In August 1981 the NEFOF held the first International Squid Sympos ium in
Boston. Nearly 200 industry, academic, and government representat ives

from 14 countries attended. The Symposium successfully focused international
attention en the determination of the U.S. industry to develop our

East Coast squid resources.

The symposium effectively served to transfer knowledge about squid
processing, harvesting, and handling techniques from user countries to

the U.5. industry. The number of industry participants served to convince
the National Marine Fisheries Service that the U.S. industry was in fact
conmmmitted to expanding use of squid resources, and the conference also
convincingly demonstrated the increased consumer demand, both in the
United States and abroad, for squid products.

Out of this conference came a major S-K project to experiment with -

squid jigging, substantial interest in joint ventures, and firm commitment
on the part of New England processors to pack and export more squid.

“Catch America" and “Seafood USA* Marketing Campaigns

The NEFDF has served as a focal point for developing interest in under-
utilized species, and for promoting increased consunption of all domestic
seafood. Through these marketing campaigns, the Foundation has assisted
retailers and foodservice suppliers in target inland markets to become



more familiar with fish and seafood, has assisted in media and publicity
related to seafood, and has ben able to supply food editors, supermarket
personnel, and foodservice companies with timely and effective seafood
information, point of sale material, and training.

Participation in these campaigns has been closely coordinated with the
National Marketing Coordinating Committee of the Natiomal Marine Fisheries
Service and the Regional Development Foundations.

Foundation activities in target markets have resulted in increased .sales
oppertunities for domestic seafood, and have hélped New England suppliers
to reach new markets. Such activity allows consumers to get a broader
variety of wholesome, nutritious fish and seafood products from all
regions of the country,

Red Hake and Whiting Surimi Tests

Red Hake and whiting are two New England species which have been tradi-
tionally caught for industrial use. Red Hake in particular has had very
limited food use, because it deteriorates rapidly in the fresh state and
is not suitable for long term frozen storage. New England has long

looked to minced fish products to provide potential avenues of utilization
for these species. However, due to the low prices of minced blocks, and
the storage problems of red hake, no attempts to use these species in
minced products have been successful on a commercial scale.

In cooperation with the Gulf and South Atlantic Fisheries Development
Foundation and North Carolina State University, the New England Foundation
has tested these two species for their potential in surimi and surimi
based fabric¢ated products.

Red Hake was found to be more suitable for high gqrade surimi than any

U.5. fish so far tested. Whiting was also found to make very good
surimi. This-test has opened the possibility for New England to become a
major producing reqion for surimi, and suppliers of surimi based products,
based upon our red hake and whiting resources.

The Foundation has been very encouraged by the results of these tests and

will pursue every avenue to assist in the full utilization of these two
promising species of fish.

PACIFIC TUNA DEVELOPMENT FOUNDATION

Tuna Purse Seining - Western Pacific

Ouring the mid 1970's the U.S. tuna purse seine fleet faced multiple
operational problems in traditional fishing grounds of the Eastern
Pacific Ocean. These problems included spiraling costs, stagnant catch
rates, 200 mile fishing 1imits and vessel seizures, increased foreign
competition from Latin American countries, and federa) restrictions on
taking tuna associated with porpoise.



In 1977 the Pacific Tuna Development: Foundation undertook a muiti-year
purse seine fishing/survey program to explore and develop new tuna
fishing grounds in the Western Pacific that will contingye through 1983,
Each year contracted United States tuna purse seiners explore selected
regions and report on concentrations of surface tuna and their vulnera-
bility to purse seine gear, catch rates, tuna behavior, the need for
modifications of gear and fishing techniques, and costs of operation.

To date the charter vessels have accounted for a catch in excess of 6,000
tons of mixed tuna and provided invaluable exposure to western Pacific
tuna fishing conditions,

Encouraged by the success of PTDF's charter program, the number of United
States seiners operating in the western equatorial Pacific has increased
from only one in the mig-1970's to over 50 by August 1982. The 1982
catch by these vessels exceeded 70,000 tons of mixed tuna that generatad
a gross stock of over $70,000,000 for the U.S. tuna vessels participating
in the fishery.

Pole and Line Fishing - Truk

Prior to World War II, local Japanese pole and line fishermen landed up
to 9,000 tons of mixed skipjack and yellowfin tuna per year at Truk in
the Eastern Caroline Island group.

This fishery was not pursued by U.S. or Jocal fishermen after the war,

The new generation lacked the equipment and techniques required to
redevelop the fishery. As a result the only fresh tuna available to the
local population was caught by small outboard powered boats using trolling
lines. The production from these small vessels was sporadic and fell far
short of filling demand for tuna on the local market. Additionally the
price demanded for fish was more than could be afforded by the local
inhabitants of Truk.

In 1980 the PTDF funded a pole and 1ine fishing project in an attempt to
revive the pole and line tuna fishery. The project provided the use of a
compietely equipped local vessel and.the services of an experienced
fisherman to train local fishermen.

The end result of the one-year term of the project was a landed cateh of

224,006 pounds of mixed yellowfin and skipjack tuna. The total catch was
the largest recorded for any one-yedr period by a vessel manned by local

isiand fishermen in the western Pacific area.

A1 tuna were sold either fresh or frozen on the local market. Prices to
the public were reduced from over $1.00 per pound to a reascnable $.50 as
a result of the project.

Several additional) vessels have since been added to the fleet and in 1982
sufficient tuna was produced to satisfy local demand and to enable Truk
to export frozem tuna to Hawaii.



Trochus Reseeding for Commercial Exploitation - Palay

The large marine snail trochus niloticus is the object of a multi-million
dollar mother of pearl industry in the Indo-Pacific region. In Palau,
trochus shell exports account for more foreign exchange than any other
marine resource except tuna. However, catch records indicate that the

reef areas where trochus are found have been overexploited and annual

yields are now 50-70% lower than those reported in previous decades,

despite an apparent increase in fishing effort, No comprehensive management
plan to protect the resource has been introduced. -

A Pacific Tuna Development project to culture trochus, reseed reefs, and
develop a model trochus management plan was initiated in 1981 and will
continue through 1983.

To date the project has resulted in the production of 1.5 million hatchery
raised juveniles, the development of significantly improved methods of
induced spawning and for applying permanent tags to adult specimens, the
compietion of a comprehensive study of growth rates in nature based on
over 1,000 recaptures, the analysis of the 1982 trochus landings by

voiume and by size frequency, the compietion of a stock assessment

survey in Koror State, Palau and the adoption of a trochus sanctuary
management plan by the State Government.

Marketing and Management - Guam Fishermens Cooperative

The Guam Fishermens Cooperative was formed in 1979, During its first
year of operation the organization was plagued by a multitude of problems.
It had no operational base or facilities to freeze excess production and
operated from a temporary sales outlet in the Guam Farmers' Market.
Accaunting records were neglected and communications with the board of
directors had broken down. Quality control, sanitation and product
displays, in addition to organized marketing, were not being properly
handled. Product price mark-ups were inconsistent and were adversely
affecting profit margins. '

In 1980 the Pacific Tuna Development Foundation funded a project to
organize marketing and management and endeavor to develop a long-range
plan that would include a Coop-owned freezing, storing, selling and
distribution facility.

During the first-year term of the project, the Coop accounting system was
changed and books were brought up to date. Quantity control quidelines
were introduced which cut losses suffered from spoiled fish. Gross
profit margins increased from 6% to 22% and gross sales increased from
$10,000 in 1980 to $30,000 in 1981. Two successfu) export shipments of
fresh chilled fish were made to Hawaii establishing an additional outlet
for Coop production. A long range plan was developed to establish a
facility to accommodate all sectiens of the Coop organization, and the
Coop is now in the process of compteting the new facility.



WEST COAST FISHERIES DEVELOPMENT FOUNDATION

Blue Shark Fishery

Under a grant from the West Coast Fisheries Development Foundation during
the four-month period from mid-July through mid-November 1980, the vessel
"J.J." harvested 7,980 Blue Sharks and delivered shareside 145,855 pounds
of dressed Blue Shark at an average price of $1.25 per pound. In addition,
the shark fins were sold as by-products for export. The WCFDF provided
marketing assistance and developed consumer information materials, The
market effort was sufficient to sell all of the product by January 1981,
with market interest ranging from Southern California to the Pacific
Northwest and as far east as Denver.

The project established Pacific Blue Shark as an alternative fishery for
the entire West Coast. The fishery is presently providing additiona)l
income for commercial fishermen with annual landings in the hundreds of
thousands of pounds.

Offshore Factory Trawler Demonstration on Pacific Whiting

The Foundation funded the M/V BLUE OCEAN, a U.S. flag l162° factory trawler,
to operate for 39 days catching and. processing Pacific Whiting off the
Washington coast in the sumnmer of 1980. The primary objective was to
produce frozen blocks of fillets of acceptable quality for use in the
existing market,

It was amply demonstrated that whiting can be caught in sufficient
quantities by this sort of operation, but in the product ion of blocks,
both from a product quality and economic standpoint, the operation proved
to be unfeasible. The project has let the West Coast processors, who
asked for it in the first place, know that the venture is not vworth the
ink, and that serves a very useful purpose.

In addition, the project demonstrated much more favorable results in
producing headed and qutted product and suggested serious developmental
efforts in this direction. The industry has indeed picked up the ball:
over 2 million pounds of Pacific whiting were caught, processed and
marketed in headed and qutted form in Puget Sound last year, and the
effort is very close to exploiting ocean stocks as well.

The foundation has great hopes for its bilingual promotion of this
product, scheduled to take place next year in the Hispanic community of
Los Angetles,



Groundfish Marketing

Ouring 1979 the market for all West Coast groundfish products collapsed.
As a result, prices to the fishermen dropped by over 50% and processors
faced excessive (and costly) levels of siow-moving frozen inventories.
This, coupled with high interest rates, caused several processors to
close their doors and a few fishing boat owners to lose their vessels.

A complex mix of factors caused the collapse., Perhaps the major
contributor to the problem was the increased import level of subsidized
Canadian groundfish, However, a limited market area, together with
increased landings of fish, aggravated the problem even more. ({These
increased Vandings included the previously underutilized Widow Rockfish.}
In an attempt to provide some relief for the West Coast groundfish
industry, the Oregon Traw! Commission and the West Coast Fisheries
Development Foundation requested and received Saltonstali-Kennedy funds
to initiate a groundfish marketing program. The effect of our program and
others has been to help the market assimilate this doubling of groundfish
landings. Prices to fishermen have risen as a result. Foundation

staff members and adjunct groups such as the Fishermen's Wives continue
this consumer education and marketing progranm.

Squid Fishery Development

The Foundation at present is orchestrating a concerted effort toward
orderly development of a commercial squid fishery off the Oregon and
Washington coast. Fishermen and processors on the coast are being
encouraged to prospect for squid. The Foundation sponsored and helped
organize a Squid Symposium, held in February of this year, which we feel
provides a cornerstone for development. This is what National Fisherman
had to say about it:

“Can conferences help the fishing industry develop? Most of us sneer at
the thought. However, a recent gathering in coastal Oregon may have
changed some people‘s attitudes about the effectiveness of fishery
development conferences...for a day and a half, information flowed.
Fishermen talked to brokers; processors met with folks from food service;
everyone talked to each other. By the time the final panelist had
answered the last question, the audience was approaching overload but
still had not Tost interest, The event succeeded as a true fishery-
development conference, a conference in which one sector of the industry
is forced to develop a better understanding of the needs and difficulties
facing all the others. Without conferences 1ike these, future development
could be delayed interminably. "



Foundation Membership Recruitment

Over the first three years of its existence, the Foundation has endeavored
to build an organization that encompasses all aspects of the West Coast
fishing industry--harvesting, processing, distribution, and marketing--and
delivers services that the industry perceives as unique and valuable to
its long-term viability. It would appear that this effort is bearing
fruit: membership in the Foundation has virtually doubled in the last

nine months, from 55 firms and organizations to 104 presently. This

bodes very well for the long-term future of the organization and its
concept,
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Effect of the EEZ on Fisheries Law

by
Ralph J. Gillis

A. The concepts on '"exclusive rights to explore and exploit' and
of the "right to manage resources'

1. Truman Proclamations

2. Submerged Lands Act, & Quter Continental Shelf Lands
Act

3. Bartlett Act

B. International Law of Fisheries
1. Convention of the Nigh Seas
2. Convention on Fishing and Conservation of Living
Resources of the High Seas
C. Evolution of U.S5. Fisheries Law
1. Contiguous Fisheries Zone Act
2. FCMA 1976
3. MFCHA 19863 & GIFA's
B. International Law of Fisheries as Interpreted and Applied by
the United States
1. The LOS Convention and the FCMA
2. The EEZ Proclamation

E. Evolved Parity of Shelf & Water Column Resources for
applicatior of U.S5. Law
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IMPLEMENTING THE RECOMMENDATIONS OF THE KIRBY TASK FORCE -
POSSIBLE IMPLICATIONS FOR THE U.S. GROUNDFISH INDUSTRY

PRESENTATION OUTLINE

Introduction

In February, 1983 the Canadian Task Force on Atlantic Fisheries released
its final report, "Navigating Troubled Waters." Chaired by Michael Kirby,
the Task Force sougnt to formulate a recovery program for the fisheries of
Atlantic Canada, which incorporates 75 recommended actions and is responsive
to three major objectives:

Trne long-term economic viability of the Atlantic fishing industry;
The maximization of industry related employment;
Canadian harvesting and processing of Canagian fishery resources.

Because the U.S. is the major market for Canadian fishery products, and
because full implementation of the Task Force's recommendations implies
increased utilization of that market, the U.S. Atlantic fishing industry may
well pe impacted.

Current Canadian Involvement in U.S5. Markets

Canada exports 80% of its Atlantic fishery products, 57% to the U.S.

The Canadian share of total U.S. groundfish consumption has risen from 30%
in 1577 to 37% in 1981, and may be as high as 50% in some sectors,

Canada supplies about 34% of U.S. demand for frozen groundfish blocks.

Canada nas traditionally participated in the frozen retail and food
service sectors of the market, where price is an important consideration,
but has not been able to compete with Iceland and some Scandinavian
countries in those market sectors which favor high quality frozen fillets.

Virtually all of the U.S. domestic groundfish catch is sold as fresh
product. U.S. supply accounts for about 90% of all U.S. consumption of
fresh groundfish. Canada has traditionally supplied most of the U.S.
imports of fresh fish. .

Same Task Force Recammended industry Opjectives

To compete in the high quality U.S5. frozen fillet market now dominated by
Iceland and Norway;

To increase U.S. per capita consumption through generic advertising;

To expand the share of Canadian fish in U.S. markets for frozen blocks;



To try to reduce tariff and non-tariff barriers to international trade
competition in the EEC;

To forward the integration of Canadian processors into final U.é. markets;
%0 coordinate the marketing and distribution of Canadian fishery products

in order to maximize tne economic potential of the projected increase in
Canadian landings (particularly cod).

Some Near-Term Implementing Strategies

Mandatory bleeding, gutting, and icing of groundfish at sea;

Subsidization of port development, especially ice making equipment, where
needed;

Dockside grading;

Tne incorporation of quality control measures into a production bonus
program;

Universal enforcement of a 5=1/8 inch minimum mesh size for otter trawl
gear, and the encouragement of long line gear.

Some Limitations to the Task Force's Recommendations

U.s.

An increase of about 370,000 mt is projected for Atlantic Capadian
groundfish landings between 1982 and 1%87. Although there is concern that
these landings may be targeted for the U.S. market, the extent to which
any market sector may be affected is not clear. Of the expected 334,000
mt increase in cod landings, 80% will come from Newfoundland and Labrador
where size, quality, seasonality and distance to distribution centers
continue to pose serious marketing problems.

Nova Scotia landings are expected to increase by 6% (18,000 mt) over the
same S5-year period. Although some of this product has previously been
trucked into New England as fresh fillets, the majority has entered other
market sectors. The expected increase will not likely compete
significantly with the U.S. dominated fresh fish market.

Northeast Coast Industry Overview f

In 198l New England landings of the major commercial species totaled
$340,000 ex-vessel. The most important species in terms of their landed
value were: sea scallops (33%); lobster (25%); flounders (15%); cod (11%);
and haddock {6%). Other species combined to account for the remaining 10%.

The recommendations of the Task Force will not have an effect on the
competitive relationship between the U.S. and Canada in markets for sea
scaliops and lobster., The potential interaction will come only in the
markets for cod products, and to a lesser extent flounder and haddock
products. :
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Preliminary Implications for the U.S. Industry

For Canada to be able to significantly increase the amount of fish it sells
into the U.S. market, the majority of recommendations of the Task Force will
have to be successfully implemented- guality, productivity, gistribution and
marketing will all have to be addressed. So far, quality, distribution, and
seasonal availability (price) are the major impediments to entry intoc the fresh
fish sector where competition with the U.S. industry would be the greatest.

Assuming that Canadian firms decide to further compete in the fresh fish
market, the most likely buyers would be those that handle large volumes or who
did not demand a full range of services from their suppiiers. Thus, there
would be several effects:

There would be direct competition with U.S. processors that already import
whole groundfish from Canada for further processing, as well as those that
process U.S. caught fish. In the first instance an increase in market
size would be necessary to avoid unproductive competiticn, and in the
second instance guality limitations would have to be overcome;

If Canada succeeds in selling a large quantity of fresh fish in the U.S.
market without expanding the size of the market in the process, prices to
U.5. fishermen will decline as will total revenues. However, bDecause the
area of increased cirect competion would be limited primarily to fresh cod
nroducts, the expected revenue impact on the U.S. industry would likely be
substantially liess than 20%.

Those fimms {fishing vessels) most directly impacted by the increased
competition will become more efficient (cost effective) or be forced out
of the groundfish (cod and to a lesser extent flounder) fishery. A
decrease in fishing activity following a decrease in price will cause
catch to drop in the short run, possibly followed by increases in local
stocks and, as a conseguence, loweT per unit fishing costs.

U.S. processors of fresh groundfish products may adopt measures to remain
competitive and possibly regain their market share:

more careful production planning;
contract buying and selling;

merchandizing a range of fishery products, in addition to fresh
fillets;

new quality initiatives.

Fishing vessels forced to leave the groundfish (cod and to some extent
flounders) fishery may well switch to fishing for other species, most

likely those that have rapidly developing markets such as butterfish,

squid and possibly mackerel.

In the event that the increase in Canadian cod landings materializes, and the
Canadian fimms continue to concentrate on the frozen block market, or displace
other foreign supplies to the frozen fillet market, then the marketing and
quality efforts required may well benefit the domestic industry through
increased consumer demand.



Seminar Cutline

The Role of Associations

Presented by
Roy D. Tate, Deputy Director and Legislative Agent
Massachusetts Lobstermen's Association, Inc.

Presented to
A Conference on East Coast Fisheries Law
University of Maine School of Law, Portland, Maine
June 25, 1983

1. Background -~ - Founding the Association, developing
membership, identifying the issues, organizing the
members, raising funds, developing programs and a
communications network.

2, Membership Services - - Property and causualty
insurance, continuing education and training programs,
goods and services information, sub group support
services, law enforcement.

3. Professional Services - - Legal, legislative,
financial, business and personal insurance, investments,
marine surveying, appraising and adjusting.

4, Public Affairs - - Representation of the
Association by officers and staff on Boards, Councils,
Commissions and Committees of federal, state and local
governments and of the private sector.

.5. Reaching for the Future - - Computerizaticn,

Electronic Marketing and Cooperative buying and selling.
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For Discussion Before The
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Portland, Maine
. June 24-25, 1983



I. PRELIMINARY ACTIONS

A. Determine Need ~ Feasibility And Potential For

Success.

l. Establish Survey Conmittee of potential members
to work with 8tate, regional and federal agencies.

2. Consider adﬁantages and disadvantages of other
forms of business organizations,

a. Joining an organization already in exis~
tence.
b. Consider a partnership or joint venture.

3. Potential members and patrons.

4. Extent of potential members' experience with
and knowledge of operating on a cooperative
basis. % "'__

5. Market analysis.

6. Availability of competent management.

7. Capital requirements; facilities needed, avail-

ability and cost.

B. Meeting Of Interested Potential Members:

Receive and discuss report of survey committee.
Decide whether to proceed with organization.

If decision is to proceed, form an organization

committee and make arrangements to defray expenses

of organization.

C. Choice of State of Incorporation.

1.

Review of various state statutes should be com-
pared as to provisions most favorable to the
planned method of cocoperative operation, and
comparable filing and annual license fees.

a. Obvious advantages of incorporating where
most members transact their business or
principal cffice is located.

b. Disadvantages of operating in a state where

the cooperative must qualify as a foréign
corporation.



D. Choice of Type of Incorporation Statute.

1.

Advantages of incorporation under a cooperative
corporation statute.

a. These statutes are tailored specifically
for cooperative type of organization and
operation.

b. May contain regulatory provisiens, the most
common being annual report filing require-
ments.

c. Special state antitrust treatment for
cooperatives are frequently found in coopera-
tive incorporation statutes.

d. Filing and license fees may be significantly
lower than under business corporation statute.

e. May simplify proof of dgalification as a
cooperative organization for tax or other
purposes.

f. May provide special privileges as to filing
for public record of member patronage agree-
ments and consequent legal notice of the
contract relations, and remedies (injunc-
tion, damages) for interference.

g. Bylaws and patronage agreements may be
shortened to extent statutes specifies
requirements of operating on a cooperative
basis.

e. Many states provide for exemption from
Blue Sky laws for cooperatives.

Some states have a general cooperative corporation
statute applicable to all types of cooperatives.
In others, separate statutes apply to different
types of cooperatives or there may be no statute
specifically referring to fishery cooperatives.
See California Fish Marketing Act, § 13200; Re-
vised Code of Washington Chapter 24.36 Marketing
Act.’

If not incorporated under a cooperative corpora-
tion statute, a cooperative method of operation
may nevertheless be based on appropriate provisions
of bylaws and patronage agreements.



E.

Nonprofit corporation statutes. Some are
not appropriate because they forbid pay-
ment of net earnings to members.

Business (for profit) corporation statute.
Used by some farmer cooperatives., However,
it is not appropriate if it requires dis-
tribution of earnings according to stock
ownership regardless of patronage. See
Packel, The Organization and Operation

of Cooperatives, 4th Ed.

Formulation of Organization Plan.

1.

Assistance of professionals (accountants, attor-

neys,

economists, financial advisers) with know-

ledge of cooperative operations.

Determine basic services to be performed by the
cooperative, i.e., marketing, supplies.

b .

Capital structure; financing.’

a.

b.

A stock cooperative or nonstock (member-
ship) cooperative?

If a membership cooperative (nonstock), the
membership fee, or amount of common stock
required to be owned by and restricted to
members (membership stock).

Capital stock other than membership stock.

(1) May be required if organized under
a general business corporation
statute.

(2) Some cooperative corporation statutes
do not authorize a cooperative which
charges a membership fee or issues
membership stock to also issue any
other type of capital stock.

(3) should be specific limitation of
dividend rate on capital stock to
protect status as a cooperative.



(1) The dividend rate may not ex-
ceed the greater of 8% or the
legal rate of interest in the
state of incorporation or the
articles must provide for one-
pérson, one-vote, to come under
the limited antitrust exemption
of the Fishermen's Collective
Marketing Act, 15 U.S.C. §521-522,

{ii} Is payment of dividends on
stock to be a priority over
patronage distributions?

d. Patronage capital.

(1)

(2}

Will patronage retains from members'
shares of net earnings be relied upon?
Any limitation on rate or amount?

(1) W%ll the members be able and
willing to-put up the required
Capital? Will the cooperative's
retention of earnings generate
loyalty, or resentment?

Capital charges to members at fixed
patronage unit rates rather than

based on net earnings {pexr unit retains)?
Any limitation?

€. Is patronage or membership capital to be
permanent capital, or will there be an equity
redemption program such as revolving or base
capital system? '

(1)

Taxation to patron of full amount

of capital retain may make permanent
capital treatment or lengthy reten-

tion by cooperative uneconomic for
large-volume patron in high tax brackets,
[see Schroeder, Goldberg, Farmers'
Cooperatives and Federal Income Taxes,
Ballinger Publishing Co. (1975) , Chapter
Five] and the cooperative unattractive
eéven to smaller producers.

f. Debt capital, such as debt securities
offered to public, and bank financing.



g. Application of state and federal securi-
ties laws. Will cooperative qualify for
exemption?

h. Inability of a cooperative to resort to
the normal investment capital market requires -
heavy reliance upon equity capital required
from its patrons.

If a marketing cooperative, the requirements for
Fisherman's Collective Marketing Act (15 U.S.C.
§ 521-522) antitrust status should be considered.

Income tax factors to be taken into consideration;
gqualification for single-tax treatment.

Bank for cooperatives loan eligibility requirements
should be considered, if a fishermen's cooperative.
See Farm Credit Act, 12 U.S.C.A. 2001, 2129.

If the geographical area of membership will be
large, or diversified as to products to be handled
or services to be performed by the cooperative, it
may be advisable to district the area for election
of directors and regional membership meetings, if
permitted by the incorporation statute.

The organization plan should include names of the
initial directors to be named in the Articles of
Incorporation if required by the incorporation
statute.

F. Written Pre-Organization Agreement May Be Advisable,
Including:

l.

Specification of basic features of the coopera-
tive, possibly including copy of proposed Arti-
cles of Incorporation. Proposed bylaws sometimes
are included.

Pledge of contribution to organization expense.
Commitment to become member and patron.

Contents will vary according to whether is to
be a marketing, supply, bargaining cooperative,
or other type of cooperative organization.

Agreement to be effective only if signed within
specific time limit by specified minimum number
of potential members representing specified mini-
mum potential patronage volume.



II.

6. Sample form: USDA FCS Information Bulletin 66
(May 1970), Legal Phases of Farmer Cooperatives -
Part 1 - Sample Legal Documents, page 1.

THE ARTICLES OF INCORPORATION

A.

B.

The provisions and method of execution must conform
to the applicable incorporation statute.

Constitute a state charter which authorizes, limits,
and binds the corporation.

Create rights and obligations as between the corpora-
tion and its members and the corporation and its share-
holders if any.

The Articles may be detailed and extensive, or confined

to the bare minimum required by statute. The statement

of authorized purpose or business, and other provisions,
should be worded as broadly as the incorporation statute
will permit, unless a specific requirement or limitation
is desired. The incorporation statute should be closely
checked for provisions which are authorized as optional

but can be effective only if in the Articles.

1. Amendment of the Articles in the manner required

by the incorporation statute is likely to be more
difficult than a bylaws amendment. Shareholders

not entitled to vote upon bylaw amendments may have
the right to vote upon any proposed amendment of the
Articles which would affect their legal rights un-
der those Articles, and to vote on the basis of the
number of shares owned.

Terminoclogy used in Articles of Incorporation and By-
laws should be precise, appropriate, and accurate.
"Member", "Patron", "Shareholder", "Producer", "Patronage
Dividends" and many other terms, have technical meanings
when applied to a cooperative organization, and their
legal significance under the incorporation statute, tax
laws and regulations, and various statutes specifically
applicable to fishery cooperatives, should be clear-
ly understood and correctly applied by the draftsman of
the Articles of Incorporation, bylaws, and any patronage
contracts of the cooperatives. For example:
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1. The standards of what constitutes a "cooperative
association” in the Fisherman's Cooperative Mar-
keting Act (15 U.S.C., § 521-522)

2. "Patronage dividend", "written notice of allocation",
"per-unit retain allocation", and other terms de-
fined by Internal Revenue Code § 1.1381 through
1.1388, and by various revenue rulings, revenue
procedures, and court opinions.

3., See Nieman, "How to Start and How to Dissolve a
Cooperative”, Proceedings of the Second National
Symposium on Cooperatives and the Law, University
of Wisconsin (1975}, page 122; and Watch vyour
Cooperative Language, Farmer Cooperatives (USDA
Farmer Cooperative Service), May 1975, page 1.

IIT.ORGANIZATION MEETING OF DIRECTORS.

Although the corporation is legally established on filing of
the Articles of Incorporation and issuance of the certificate
of filing, it is not organized .for business until certain ac-
tions are taken at an organizational meeting of the initial
board of directors held on call of the incorporators named in
the Articles. Depending upon requirements of the applicable
statute, the directors at that meeting will adopt bylaws
(unless required to be adopted by the members), and elect
officers. Other customary action: ratify pre-incorporation
agreement, if any, and prior acts of the incorporators; accept
membership applications and stock subscriptions, if any;
direct opening of minutes book, membership list and stock
book; designate bank depositories and officers authorized to
draw thereon; fix date of first membership meeting, if not
specified in the Articles; approve for payment the organization
expenses; arrange for employment of managerial and other per-
sonnel; and transact other business to make the cooperative
operational.

IV. THE BYLAWS.

A. Initial bylaws are adopted by the board of directors
(or by the members under some cooperative statutes).
Power of amendment usually is vested by statute only
in the members of the cooperative.

B. Two schools of thought as to bylaws:

1. Detailed bylaws, including substantive and pro-
cedural provisions of the governing statute, to
serve as a complete and readily available guide
for members, officers, and employees; or



2. Relatively short, confined to barest essentials
and only provisions not effectively stated else-
where. ‘

3. In either form, bylaws should not be so detailed
and rigid as to restrict flexibility and adapt-
ability to changed conditions. Inadvertent
failure to comply with an unnecessary bylaw re-
quirement, such as that all voting be by ballot,
may have serious legal consequence.

€. Provisions peculiar to cooperatives;

1. Requirement and description of basic cooperative
method of operation (if not included in the Arti-
cles of Incorporation or patronage agreements, or
prescribed by the incorporation statute).

a. The obligation of the cooperative to appor-
tion and distribute its net earnings among
its member patrons on the basis of each mem-
ber's relative patronage of the cooperative,
the cooperative thus receiving no net profit
for itself.

(1) This pre-patronage obligation is essen-
tial for tax exclusion by the coopera-
tive of its patronage distributions.

b. Equitable distribution of voting power among
the members, such as one-member, one-vote,

. possibly combined with limited additional
votes based upon patronage. (IRS has gues-
tioned the propriety of anything other than
one-member one-vote).

c. Specific limitation of dividends on any capi-
tal stock.

d. Authorization to do business with or for non-
members, but limitation of such business to
less than 50% of the cooperative's total
volume of business. Rev. Rul. 72-602, C.B.
1972-2, page 511. But see Conway County
Farmers Assn. v. U. S., 588 F24 592 (CAS,
1978) which rejects the "more than 50%"
rule.

2. As to fishery cooperatives, limitation of member-
ship to persons engaged in fishing.



a. Membership and right to vote of a nonpro-
ducer will disqualify the cooperative for
the Capper-Volstead Act antitrust exemption.
Case-Swaine Company, Inc. v. Sunkist Growers,
Inc., 389 US 384 (1967); National Broiler
Marketing Assn. v. U. 5., 436 U.5. 816 (1978).

3. "Basic cooperative principles":

a. Ownership and control of the cooperative is
by its members.

b. Operation on a nonprofit or at-cost basis.

c. Limited returns paid on capital.

d. Reference: Kelsay Gardner, American Coopera-

tion 1971-2, page 160.

4. Causes, grounds, and procedure for termination
of membership. ' '

a.

Grounds for termination, as to a farmers
cooperative, should include cessation of
fishing activities or failure to maintain
a specified level of current patronage of
the cooperative. See Packel, Organization
and Qperation of Cooperatives (4th Ed.)
page 91; and IRS Rév. Proc. 73-39, C. B.
1973-2, page 502.

The board of directors should be reguired

to terminate the membership of any member who
it finds is no longer qualified for member-
ship under the bylaws, and should authorize
termination of membership if the board finds
that the member can no longer patronize or
utilize the services of the cooperative or
has failed to do so for a specific period of
time.

The bylaws should specify whether or not or
the extent to which a terminated member's
capital stock must be redeemed or his member-
ship fee refunded or his capital equities
distributed to him.

"Due process"”" should be observed, by giving
the member notice of the proposed termination
and affording opportunity to be heard before
the board or a committee or representative
thereof.
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Provisions relative to membership or patronage
capital, capital retains from patronage net mar-
gins, per-unit retains (supply cooperative),
representation thereof through written notices

of allocation, and any intended revolving or base
capital system,. '

a. The bylaws should clearly state whether
such retains are intended as permanent capi-
tal, or are to be refunded and if so, under
what circumstances (mandatory or discre-
tionary) and in what manner.

A "tax consent" bylaw pursuant to IRS § 1388 (c) (2)
whereby each member agrees to include in his gross
income for federal income tax purposes sums with-
held from him as patronage retains or per-unit
retains. For a suggested form of such bylaws, see
USDA Farmer Cooperative Service Information Bul-
letin 69, Legal Phases of Farmer Cooperatives-
Part lI-Federal Income Taxes (1970), pages 75

and 82. . .

Method of apportionment among member patrons of
any losses, including capital loss, and any capital
gain.

a. With right of set-off against current or
future patronage distributions, and a lien
upon members' capital eqguities.

Authorized extent and terms of doing business
wilth nonmember patrons.

a. IRS position is that to operate on coopera-
tive method the organization must not do
more than 49% of its total business with
nonmenbers.

b. Business done with nonmembers may be on a
cooperative patronage basis or may be for
profit.

A fixed rate of interest, if any, payable on
capital egquities.

a. Variable interest rate could affect the sta-
tus of patronage distributions as tax ex-
cludable patronage dividends. See Union Equity
Cooperative Exchange, 58 TC 397 at 415 (Aff'd
481 F24 812 (CAl0)} 1973).
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10. If it is desired that the cooperative be autho~
rized to vote on behalf of its members as to any
federal or state marketing order which covers any
product handled by the cooperative, the bylaws
should include a statement of such authority.

a. A provision in the federal statute for such
vote by cooperatives may not be legally
binding upon an objecting member of the
cooperative, in the absence of such a bylaw
or other binding consent by the member.

11. The extent, terms, and conditions of the members'
obligation to patronize the cooperative, and of
the cooperative's obligation to receive, handle,
and account for the members' products or otherwise
to serve the member, may be set forth in the by-
laws.

a. These avoid separate patronage agreements or
permit short-form agreements.

b. An alternative is to authorize the board of
directors to adopt uniform forms of patronage
agreements. This provides greater flexibility
than a bylaw.

12. Order of distribution of assets upon dissolution
or liguidation, if such a provision is not in the
Articles of Incorporation.

Bylaws have legal force of contract between cooperative
and its members and among the members. Washington Co-
operative Egg & Poultry Association v. Taylor, 122 Wash.
466, 210 P 806 (1922). A bylaw is binding upon a member
although he opposed its adoption.

1. Bylaws are not binding upon nonmembers unless the
nonmembers expressly agree to be bound.

Bvlaws should be carefully and clearly worded, and words
or expressions which are defined in applicable statutes,
government agency regulations, etc., or which have
meanings established by common usage, should be used
strictly in accord with such definitions or usage. See
Nieman, How to Start and How to Dissolve a Cooperative,
supra.
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F. Amendment of bylaws cannot repeal or impair vested
or contract rights. An express reservation in bylaws
of right to amend is limited to administrative and
other internal matters and cannot affect members'
basic rights. Lambert v. Fishermen's Dock Coop, Inc.,
61 NJ 596, 297 A2d 566 (1972) Annot 61 ALR 3d 976.

V. OPERATION OF THE COOPERATIVE

A. Methods of operation are governed by the incorporation
statute, Articles of Incorporation, bylaws, and any
patronage agreements.

B. Methods will vary  according to type of cooperative, i.e.,
marketing, supply (purchasing), bargaining, or other
type of service, or a combination of types.

1. Certain types, such as bargaining associations,
may be governed by statutes spec1ally applicable
thereto.

C. Methods of operation as to relationship with patrons.

1. The patronage relationship is much closer and
more personal than that between an ordinary cor-
poration and its shareholders. Hulbert, Legal
Phases of Farmer Cooperatives (1958 Ed) page 4.

a. Has been held to be of fiduciary character.
Rhodes v. Little Falls Dairy Company, Inc.,
- 230 App. Div. 571, 245 NYS 432, Aff'd 256
NY 559, 177 NE 140. See Farmers Coopera-
tive Co. v. Birmingham, 86 F.Supp. 201 at
214, and Annot 50 ALR 24 435, 443.

2. Membership in properly operated cooperative will
be an active patronage relationship; basic pur—
pose of membership 1s to use the cooperative's
services.,

3. Agency {technically similar to agency rather than
a true principal-agent relationship).

4. Purchase by cooperative from its patrons.

a. Effect of minimum purchase price require-
ments under federal or state marketing order.

b. Not a true purchase and sale in usual commer-
cial sense.
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5. 1In either method, the basic requirement of
doing business with patrons on cooperative basis
without profit to the cooperative, applies.

a. Thus a "price" paid to a patron is subject
to adjustment according to ultimate net
earnings or cost to the cooperative from
that transaction.

- 6. Patronage agreements may or may not be used, and
may or may not require the patron to deal exclu-
sively with the cooperative.

a. Recent trend in some areas away from manda-
tory patronage may be reversed by the diffi-
culty of complying with IRS Rev. Proc.
73~39, CB 1973~-2, page 502.

7. Any "rules and regulations" which bylaws or
patronage agreement authorize board of directors
to adopt as binding on patrons should be adopted
by formal resolution, codified, and copies supplied
to each patron. See Sutton v. Hunziker, 75 Idaho
395, 272 p24d 1012 (1952). -

8. Members patronage, unlike that of a nonmember, is
subject to pertinent bylaw provisions.

D. Pooling practices.
1. Multiple commodity or service pools.
2. Single pool operation.

3. 1IRS "pooling” and inventory valuation rulings.
Rev, Rul. 67-333, Rev. Rul. 69-67, and Rev. Rul.
69-71.

E, Federated Cooperatives.

l. Does Clayton Act prohibition of interlocking
directorates prevent director of member coopera-
tive serving on board of federated?

F. Operation methods are strongly influenced, but need
not be controlled, by federal tax treatment of coopera-
tives.

1. Cooperative may elect not to be taxed as a coopera-
tive; operation contrary to the technical require-
ments of IRC subchapter T (IRC §§ 1381, et seq.)
does not necessarily disqualify as a cooperative.
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a.' Single-tax treatment might be available
outside Subchapter T, under court deci-
sions predating that statute. Pomeroy
Cooperative Grain Co. v. Commissioner,
288 F2d 326 (CA 8, 1961). Long Poultry
v. Commissioner, 249 F2d 726 (CA4, 1957);

~ Moe v. Earle, 226 F2d 583 (CA9, 1955),
cert. den. 350 US 1013.

b. This issue as to effect of Subchapter T
upon earlier case law evidently has not
yet arisen.

G. Nonmember business.

l.

No limitation, other than for tax purposes, ex-
cept as limited by the incorporation statute,
Articles, or bylaws, and general principle that
to be a cooperative, most of its business must
be on a cooperative basis.

A
1

May treat nonmembers as cooperative patrons, i.e.,
distribute to them the net earnings attributable
to their patronage of the cooperative.

a. Some marketing cooperatives have nonmember
as well as member patronage agreements, but
with different provisions. '

b. Bvlaws apply only to members unless speci-
fically incorporated by reference in a non-—
member agreement. A "tax consent" bylaw
will not qualify patronage distributions to
nonmembers as tax-excludable patronage divi-
dends. An independent consent must be ob-
tained from each nonmember. See IRC § 1388{c).

May a cooperative do business with nonmembers in
such a way as to be operating part cooperative and
part noncooperative? Probably not. Any profit on
nonmember business (less tax paid thereon, if not
a § 521 cooperative) should be apportioned to its
members. See Packel, op c¢it., page 254.

a. IRS position [Rev. Rul. 72-602, £. B.
1972~-2, page 511] that operation on coopera-
tive basis requires that most (51%) of the
business be conducted on that basis does not
necessarily mean that the other 49% can be
handled in a profit-corporation manner,
i.e., as the corporation's profit distri-
butable to its stockholders as such, rather
than to its members on a patronage basis.
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H. Compliance with state and federal securities laws,
unless firmly exempted therefrom.

1.

I. Patronage capital.f

1.

Uncertain status under the securities laws of
patronage capital equities. See Shereff, Agri-
cultural Cooperatives--Do They Issue Securities?
Prentice~Hall 1975 Fed. Taxes, ¢ 26,030; Weiss,
Application of the Securities Laws to Agricul-
tural Cooperation, Proceedings of Second (1975)
National Symposium on Cooperatives and the Law,
U. of Wis. Center for Cooperatives, page 90.

f

A rule of thumb is that members' capital equity
Should finahce at least one-half of the coopera-
tive's total assets at its seasonal low point for
receivables and inventories. Heitz, President, St.
Louis Federal Land Bank, American Cooperation
1972-73, page 15. ' N

Patronage capital retains.
a. Are not debt obligations. Claasen v.

Farmers Grain Cooperatives, 208 Kan 129,
490 P2d 376 {1971)

b. Transferability may be limited. 18 Am Jur2d
276; Annot. 98 ALR 423; and see Wash Rev. Code
§ 21.20.320(16).

¢. Termination of membership does not create
or accelerate right to redemption, absent
contrary bylaw. 50 ALR 34 435, Annot.
Cooperative Associations, Rights in Equity
Credits or Patronage Dividends.

d. Redemption or revolving: Permanent or in-
terim capital?

(1} Use of term "revolving" negates any
permanent capital intent.

(2) An integral feature of any revolving
capital plan is that it will "revolve"
beginning as soon as the capital
reaches its needed level, through con-
tinued retains to be used to redeem
the oldest outstanding retains.
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{3} Any discretionary authority of
board as to patronage retains, the
rate or amount thereof, and time
and rate of redemption, must be

. exercised reasonably under the cur-
© rent circumstances.

(1) Lake Region Packing Assn. v.
Furze, 327 F2d 212 (Fla. 1976)

{1i) "It commonly is the under-
standing of the parties (and
hence their express or implied
contract} that the directors of
the cooperative will make that
determination in good faith and
for the purposes for which the
cooperative was formed and the
révelving fund created * * *,

The directors cannot capriciously
or arbitrarily refuse to return
the contributions.” Nieman, Re-
volving Capital in Stock Coopera-
tive Corporations, Law and Contem-
porary Problems, Duke University
School of Law, Vol. 13 {1948},
page 398B.

{4) Dces the cooperative method of opera=-
tion imply an obligation to "revolve"
all patronage capital, even without
express bylaw reguirement?

(i) "I believe that the principle
of equitable treatment not only
calls for pro rata participation
in equity financing by members,
but also an obligation of asso-
ciations to redeem equities when
members no longer have need for
the cooperative's services."
Schaars, An In-~depth Probe for
Meaning of Cooperatives, American
Institute of Cooperation, page 309.

(ii) For the view of a cooperative's
patronage-generated capital as
of a temporary or interim charac-
ter, see Nieman, op. cit. page 393.
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VI. LIQUIDATION

A. Once it becomes apparent that a cooperative is un-
successful, with no reasonable prospect or rehabilita-
tion, it should be liquidated while solvent, rather
than the current patrons bleeding the cooperative dry,
leaving nothing for the equity owners. Kerr, Organiza-
tion and Operation of Marketing, Purchasing and Labor
Cooperatives; Agricultural Cooperatives 1979, Practicing
Law Institute.
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A.

PERSPECTIVE

1.

Legislative History of "An Act To Authorize The
Association of Producers cof Aquatics Products" -
Fishermen's Collective Marketing Act of 1934, 15
U.S5.C. § 521-522, also referred to as the Fishermen's
Cooperative Marketing Act {FCMA)

Capper-Volstead Act (7 U.S.C. § 291-292)

Sherman Antitrust Act (15 U.S.C. § 1-2) Prohibits
contracts, combinations or conspiriacies in restraint
of trade and monopolies or attempts to monopolize.

ANALYSIS

Section 521 - This section defines the "persons" and
"associations" entitled to claim the limited antitrust
exemption granted by the Act and describes the elements
and scope of the exemption. The exemption applies to:

(a) "persons engaged in the fishery industry,"
%

(b} "as fishermen, catching, collecting, or culti-
vating agquatic products, or as planters of
aquatic products on private or public beds,...
and permits them to:"

(c) "act together in associations, corporate or
otherwise, with or without capital stock,"

(d) "in collectively catching, producing, preparing
for market, processing handling, and marketing
in interstate and foreign commerce, such products
of said persons so engaged."

(e} "Such associations may have marketing agencies in
common, and"

(f} "such associations and their members may make
the necessary contracts and agreements to effect
such purposes;"

(g} "Provided, however, that such associations are
operated for the mutual benefit of the members
thereof" See Case-Swayne Co., Inc. v. Sunkist
Growers, Inc., 389 U.S. 384 (1967); National
Broiler Marketing Assn. v. United States, 436
U.S. 8l6 (1978); see exception in Alexander v.
National Farmer Organization, 687 F2d 1173 (8th
Cir. 1982, pet. for cert. filed March 25, 1983).




(h) the association must meet the following require-

ments:

(1)

(i1)

(iii)

Each member is entitled to only one vote
without regard to the amount of his stock
or membership capital;

or
it pays no more than eight percent per annum
in the form of dividends on capital stock or
interest on any form of membership capital;

and
does not deal in the products of non-members

"to an amount greater in value than such as
are handled by it for members."

2. Section 522 - The Secretary of Commerce [formerly the
Secretary of Interior] is empowered, after notice and
hearing, to issue a cease and desist order against a
ccoperative if he finds that it "monopolizes or restrains
trade...to such an extent that the price of any commodity
is duly enhanced."

(a) Rationale for this unique provision:

(1)

(ii}

"...before such associations can be prose-
cuted under the Sherman Act for any restraint
of trade or monopoly, whether it is a mere
technical monopoly or not, the Secretary of
Agriculture must investigate and make a
finding that the cooperative is in restraint
of trade or is a monopoly and is unduly en-
hancing prices.” 62 Cong. Rec. 2049 (Capper-
Volstead debate 1922).

See United States v. du Pont & Co., 351 U.S.

377, 388 (1956), where the Court cobserved:

"It is true that Congress has made excep-

tions to the generality of monopoly prohibitions,
exceptions that spring from the necessities or
conveniences of certain industries or business
organizations, or from the characteristics of

the members of certain groups of citizens,"
[citing among other statutes, the Capper-
Volstead Act],

3, Rationale for limited exemption.

(a} Individual fishermen or boat owners have no bar-
gaining power - price-takers, non price-setters.



(b)

{c)

Major processors and distributors are frequently
large concerns with significant economic and
financial strength; concentration on buyer's side.

Fishing industry is unique and the economics of
this industry are readily distinguished from indus-
trial economics.

(i) Each individual boat owner makes his own
decision when and where to fish, or has
control of his own c¢rustacean beds.

(ii) Actual production is subject to the vagaries
of weather, runs of fish, disease, etc.

(iii) Market demand is inelastic.

(iv) Capital outlays are frozen into the parti-
cular form of fishing as well as area and
not easily transferred.;

{v) Aquatic products once harvested must be dis-
posed of in a short periecd of time because
of perishability. sales take place regard-
less of the total guantity available in the
marketplace.

4. Exempt Activities.

(a)

(b}

(c)

Cooperative bargaining associations are entitled
to the limited antitrust exemption. Treasure
Valley Potato Bargaining Assn. v. Ore-lda Foods,
fnc., 497 F.2d 203 {(9th Cir. 1974) cert. denied,
3210 U.S. 999 {1974); Northern California Super-
markets, Inc. V. Central California Lettuce FPro-
ducers, 413 F.Supp. 984 (N.D. CA. 1976}, aff'd per
curiam, 580 F.2d 369, 9th Cir., cert. denied, 99
s.Ct. 873 (1979}.

Two Oor more cooperative associations may have a
market agency in common to fix prices. Fairdale
Farms, Inc. v. Yankee Milk, Inc., 635 F.24 1037
(24 Cir. 1980); GVF Cannery, inc. V. California
Canners & Growers and Tri-Valley Growers, 511
F.Supp. 711 (N.D. CA. 1981).

It is not unlawful for cooperatives to try to
acquire 100 percent of the market. Cape Cod Food
Products v. National Cranberry Association, 119
F.Supp. 900 (D. Mass 1954) ; Fairdale Farms, Inc.

v. Yankee Milk, Inc., Supra; GVF Cannery, Inc. v.
California Canners & Growers and Tri-Valley Growers,

supra.




5. Limitation on Exemptions.

(a) No exemption for associations that extend member-
ship to non-producers. Case Swayne, National
Broiler, Alexander cases (supra).

{b) Agreements with "other persons" not exempt con-
duct. United States v. Borden Co., 308 U.S. 188
(1939}, Maryland and Virginia Milk Producers
Assn. v. United States, 362 U.S. 458 {1960) ex-
tended the Borden rule regarding "other persons”
to §7 of the Clayton Act.

{c} Unfair or predatory practices are not exempt.
Manaka v. Monterey Sardine Industries, Inc., 41
F.Supp. 531 (D.C. Cal. 1941); Hawaii Tuna Packers
Ltd. v. International Longshoremen's and Warehouse-
man's Union, 72 F.Supp. 562 (D.C. Haw. 1947}; 1In
the matter of Washington Crab Assn., et al., 66
F.T.C. 45; Sunkist Growers, Inc. v. Winckler &
Smith Citrus Products Co., 284 F.2d 1 (9th Cir. 1960),
rev'd on other grounds, 370 U.S. 19 (1962); Marvyland
and Virginia Milk Producers, supra:; {(Numerous other
cases relating to both fishery and agriculture
cooperative associations. See, for example, Gulf
Coast Shrimpers and Qysterman's Assn. V. United
States, 236 F.2d 658 (5th Cir. 1956). '

(d) Agreements with others not to sell to certain per-
sons is not exempt conduct. Sunkist Growers Inc.
v. Winckler & Smith Citrus Products, Co., supra.

6. Questionable Activities.

{a) Control of production. Department of Justice

view expressed in United States v. Grower-Shipper
Vegetable Ass'n., Civ. No. 30561 (N.D. CA. 1951)
Consent .Decree; United States v. Borden, 1940-1943
CCH Trade Cas. § 56062, 9 U.S. Law Week 2201, 2202
(N.D. I1. 1940); However, see United States v.

All Coast Fishermen's Marketing Ass'n., Inc., 1982
CCH Trade Cas. 4 50,824 (D. Ore. 1982); and Com-
missioner Paul Rand Dixon's decision. See the
Matter of Washington Crab Ass'n., et al., supra.

(b) Justice Department position is that "joint activi-
ties” are not permitted with other fishermen not
members of the association. United States v. All
Coast Fishermen's Marketing Ass'n., Inc., 47 F.R.
46908 (Oct. 21, 1982).




(c)

Exclusive Dealing and Full Supply Contracts.

Tampa Electric Company v. Nashville Coal Company,
365 U.S. 320 (1961) not per se illegal; North
Texas Milk Producers Ass'n. v. Metzger Dairies,

348 F.2d 189 (1965) an attempt to coerce a dealer
is illegal; Berjans Farm Dairy v. Sanitary Milk
Producers, 241 F.Supp. 476, affirmed, 368 F.2d

679 (1966); legally acquire monopoly power...

very strictly accountable for use of that power;
Manaka v. Monterey Sardine Industries, Inc., supra,
refusal to "assign" Manaka's boat to the canner.
Would an open-membership policy have made the

full supply contracts legal; United States v.
Dairymen, Inc., 660 F.24 192 (6th Cir. 1981);
Hinton, et al. v. The Columbia River Packers Ass'n.
Inc., 131 F.2d4 88 (9th Cir. 1942).




Sections 1 and 2, The Fishermen's Collective Marketing Act
15 U.5.C. §§ 521 and 522

§521. Organizations authorized; aquatic products defined;

~marketing agencies; requirements

Persons engaged in the fishery industry, as fishermen, catching,
collecting, or cultivating aquatic products, or as planters of
aquatic products on public or private beds, may act together in
associations, corperate or otherwise, with or without capital
stock, in collectively catching, producing, preparing for market,
processing, handling, and marketing in interstate and foreign
commerce, such products of said persons so engaged.

The term "aquatic products® includes all commercial products of
agquatic life in both fresh and salt water, as carried on in the
several States, the District of Columbia, the several Territories
of the United States, the insular possessions, or other places
under the jurisdiction of the United States.

Such associations may have marketing agencies in common, and such
associations and their members may make the necessary contracts and
agreements to effect such purposes; Provided, however, That such
associations are operated for the mutual benefit of the members
thereof, and conform to one or both of the following requirements:

First. That no member of the association is allowed more
than one vote because of the amount of stock or membership
capital he may own therein; or

Second. That the association does not pay dividends on stock
or membership capital in excess of 8 per centum per annum.

and in any case to the following:

Third. That the association shall not deal in the products
of nonmembers to an amount greater in value than such as are
handled by it for members.

§522. Monopolies or restraints of trade; cease and desist order;
procedure; judicial review and enforcement

If the Secretary of Commerce shall have reason to believe that

any such association monopolizes or restrains trade in interstate
or foreign commerce to such an extent that the price of any aquatic
product is unduly enhanced by reason thereof, he shall serve upon
such association a complaint stating his charge in that respect,

to which complaint shall be attached, or contained therein, a notice
of hearing, specifying a day and place not less than thirty days



§322 (cont'd) (

after the service thereof, requiring the association to show cause
why an order should not be made directing it to cease and desist

from monopolization or restraint of trade. An association so
complained of may at the time and place so fixed show cause why

such order should not be entered. The evidence given on such a
hearing shall be taken under such rules and regulations as the
Secretary of Commerce may prescribe, reduced to writing, and made

a part of the record therein. If upon such hearing the Secretary

of Commerce shall be of the opinion that such association monopolizes
or restrains trade in interstate or foreign commerce to such an
extent that the price of any aquatic product is unduly enhanced
thereby, he shall issue and cause to be served upon the association
an ordexr reciting the facts found by him, directing such association
to cease and desist from monopolization or restraint of trade. On
the request of such association or if such association fails or
neglects for thirty days to obey such order, the Secretary of

Commerce shall file in the district court in the judicial district

in which such association has its principal place of business a
certified copy of the order and of all the records in the proceedings,
together with a petition asking that the -order be enforced, and

shall give notice to the Attorney General and to said association

of such filing. Such district court shall thereupon have jurisdiction

to enter a decree affirming modifying, or setting aside said order, (j““
or enter such other decree as the court may deem equitable, and may
make rules as to pleadings and proceedings to be had in considering
such order, The place of trial may, for cause or by consent of
parties, be changed as in other causes.

The facts found by the Secretary of Commerce and recited or set
forth in said order shall be prima facie evidence of such facts,

but either party may adduce additional evidence. The Department

of Justice shall have charge of the enforcement of such order. After
the order is so filed in such district court and while pending for
review therein, the court may issue a temporary. writ of injunction
forbidding such association from vielating such order or any part
thereof. The court shall, upon conclusion of its hearing, enforce
its decree by a permanent injunction or other appropriate remedy:
Service of such complaint and of all notices may be made upon such
association by service upon any officer, or agent thereof, engaged
in carrying on its business, or on any attorney authorized to appear
in such proceeding for such association and such service shall be
binding upon such association, the officers and members thereof,
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10.

11,
1z
13.
14,
15,

16.
17.

13,

CHAPTER 157
CO-OPERATIVE CORPORATIONS

CO-OPERATIVE BUSINESS CORPORATIONS

Method of organization.
Distribution of earnings er profits; sinking fund; limitation upon

ashares held.

CO-OPERATIVE AGRICULTURAL. DAIRY OR
MERCANTILE ASSOCIATIONS

Qrganization; name.

Housing business; powers; name,

Capital stock; powers; by-laws; meetings.

Investment of reserve fund,

Appertionment of earnings.

Acceptance of provisions relating to agricultural, dairy or mercan-
tile associations; approval.

Use of word co-operative in connection with other businesses; pen-
alty.

Fee for filing articles of organization,

AGRICULTURAL AND OTHER CO-OFPERATIVE CORFPO-
RATIONS WITHOUT CAPITAL STOCK

Organization without capital stock; metkod of organization;
rights and powers of members.

Powers.

First meeting; sclection of directors.

Scope of by-laws; amendment or repeal of by-law.

Membership.
Amendment or alteration of agreement of aasociation or articles of

organization.
Marketing eontracts between corporation and members.
Marketing contracts; provisiens for liquidated damages; injunc-

tion for breach.
Taxation; filing fees.

CO-OPERATIVE BUSINESS CORPORATIONS

Cross Refsrencss

Business corporation law, application, sce . 15GB, § 3.
Urban redevelopment co-operative corporation. see ¢, 1214, § 3.
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CO-OPERATIVE CORPORATIONS 157 § 2

§ 1. Method of organization

A corporation may be organized under chapters one hundred and
fifty-five and one hundred and fifty-six, with shares having par value,
for the purpose of co-operation in carrying on any business and of

co-operative trade,

Historlcai Note

BtI186nc 201 5 PEISRZ ¢ 106 § 0. St.1907 ¢. 437 84 03, 95,
BLIBI0 e 224§ 3. RLIG2e 11087, S61920 ¢ 349 § 10,

SL1878 ¢ 210,

81838, o 303, approved April 30,
1038, read as follows: “Any co-operative
bank, the Massachusetts Co-operative
Bank League and the Co-operative Cen-
tral Bank which s or mav bocome a
member of the Cowoperative Banks Em-
ployees Retirement Association, estab-
lished under seetion fifty-one of chapter
one hundred and seventy of the General
Laws, or any soch bank which main-
tains a pension plan approved by the
commissioner of baoks uoder chapter
two hundred and eighty-three of the
&ct8 of nincteen hundred and forty-
elgbt, may pay to any officer or em-
pinyee retired by such bank between No-
vember first, nineteen hundred and fif-
ty-four and December thirtv-tirst, nipe-
teen hundred and sixty-five, after at-
taining sixty-five years of age, and who,
at the time of his retirement, shall have
been (u the employ of such bank for a
period of fiftecn years or more, a retire
ment benefit, In monathly or other peri-

odie instalments, at an annnal rate pot
exceeding in any ooe year the difference
obtained by pubtracting (n) the aggre-
pate total for such year of his socinl se-
curity bencfits and of his annulty or
pension provided br contributions paid
by such bank into said retirement amso-
ciition or under any such pension plan,
from (b) an amount equal to two per
cent of hig averaee saiary for the five
years preceding the date of retirement
for each year of serviee not excceding

twenty-five years: provided, that the

combined total of such differen.w, and
of such annuity or pension referred to
In clause {3) above, receivoed in 1.7 one
year by any puch officer or e nioyee
shall not exceed the anpuul rate f sex-
en thousand five hundred dollare. No
payment under this act sball be retroac-
tive and no retircment benefit shali be
paid bercunder to any person retiring
after December thirty-first, nineteen
bundred and sixey-five”

Library Roferences

Corporations C=3.
C.1.5. Corporations § 22
CommenL
Cooperative eorporations, see M. P.S.
vol, 13, Peairs, § 384

Co-onerative corparntions and asso-
ciations, gee M.P.S, vol. 15, Ever-
berg, § 551 et seq.

§ 2. Distribution of earnings or profits; sinking fund; limitation

upon shares held

Such corporation shall distribute its earnings or profits among

its workmen, purchasers and stockholders at such times and in such
manner as its by-laws prescribe, but at least once in every twelve
months, No distribution shall be made, unless at least ten per cent of

5



157 §2 CORPORATIONS

the net profits have been appropriated for a contingent or sinking
fund, until an amount has accumulated equal to thirty per cent of its
capital stock issned and outstanding, No person shall hold shares in
any such corporation to an amount exceeding one thousand dotlars at
their par value, nor shall a stockholder be entitled to more than cne
vote upon any subject.

Historical Note

811866 c. 200 § 12, P.8.1882e. 108 § T2, 51903 c. 437 § 83
BL18T0 c, 224 § 5L RIL.1502 c, 110§ TO.

Library Referances
_ Corporations ¢=382 C.1.B. Corporations § 549,

CO-OPERATIVE AGRICULTURAL, DAIRY OR
MERCANTILE ASSOCIATIONS

§ 3. Organization; name

Seven or more persons, residents of the commonwealth, may asso-
ciate themselves as a corporation, association, society, company or
exchange, to conduct within the commonwealth any agricultural,
dairy or mercantile business on the co-operative plan. The word
“co-operative” shall form a part of the name of the corporation, and,
for the purposes of this and sections three A to nine, inclusive, the
words “assaciation”, “company’, “exchange”, ‘‘society” and “union',
shall have the same signification and shall import a corporation. The
corporation shall be formed as provided in chapters one hundred and
fifty-five and one hundred and fifty-six, with shares having par value,
and shall be subject to the provisions thereof so far as consistent with
said sections.
Amended by 5t.1949, c. 378, § 1.

Historical Note

St1870 c. 224 § B RL1902 ¢ 110 § 18, St.1020 ¢ 348 § 10,
P.51EB3 c. 106 § 17. Bt.1013c. 44T §§ 1, 2. St.1023c. 4384 2.

The 1849 amendment =ubstituted In  niuve, inclustve” for “the alx following
_the second pentence “sections three A to  sections.”

Cross Referances
Fee for filing articles of organization, see sectlon @ of thia chapter,

6



CO-OPERATIVE CORPORATIONS

157 §3A

Law Revisw Commaentaries

Cooperative marketing associations us
. -combinations in restraint of trade,
(Nov, 1924) 38 Harvard L.Rev, B7.

Agriculture =6,
Corporations €54,
C.1.8. Agriculture § 12,
C.J.8. Corporations § 23.

Library Refersncss

Yormsa. Statement of purpede. see AL
P.S. vol. 15, Everberg, 8§ k83, 884

Notes of Decisions

i. 1o genaral

A co-operative corporation, which was
organized by officers and stockholders
of pre-existing corporation engaged in
bandling milk, and which took over
business of such pre-cxigting corpora-
tion, and toek title to cattle from farm-
erg, gziving them mortrarges back and
stock, withount taking possession of cat-
tle and without substantinl chenge in
farmers’ atatus, could not avoid making
larger payments -into equalization pool
mnder milik marketing order on ground
that it was a “producer”. Elm Spring
Farm v, U. 8., {C.C.A.1847) 127 F.2d 920.

§ 3A.

Where officers and stockholders of
corporation epgaged in handling millk
arganized co-oparative corporation which
took over business of pre-existing corpo-
ration, aod took title to cattie frem
farmers, giving them mortgages back
and stock, withont taking possession of
cattle and without substantial change in
farmers’ status, stockholder and offieer
of pre-exiating corporation was improp-
crly made a party, tndividually, to jude-
ment requiring compliance with millk
markcting order, which required larger
payments lote equalization pool than
had been made by co-operstive corpora-
tiom, Id.

Housing business; powers; name

Seven or more persons, residents of the commonwealth, may as-
sociate themselves as a corporation, association, society or company
to conduct within the commonwealth a housing business on the co-op-

. erative plan, including the buving, selling, leasing, construction or re-
+ habilitation of dwellings, together with appurtenant facilities, for the

| members of such co-operative corporation.

Such f{acilities appurte-

nant to the provision of dwellings shall include use of land and build-
ings for business, commercial, cultural or recreational purposes relat-

ed to such dwellings. The words

“co-operative” and “housing” shall

form a part of the name of the corporation, and, for the purposes of
this and sections four to nine, inclusive, the words “association”,
“company”, “society” and “union”, shall have the same signification
and shall import a corporation. The corporation shall be formed as

provided in chapters one hundred

and fifty-five and one hundred and

7



157 §3A CORPORATIONS

fifty-six, with shares having par value, and shall be subject to the
provisions thereof so far as consistent with said sections.

Added by St.1949, c. 378, § 2.

Cress Refsrenoes
Fee for filing articles of organization, see section 9 of this chapter.

Library References
Corporations €3, C.J.8. Corporations § 22.

§ 4. cCapitalstock; powers; by-laws; meetings

The capital stock of a co-operative corporation formed under sec-
tion three or section three A shall not be less than one hundred dol-
lars nor more than five million dollars, No stockholder shall own
shares of a greater par value than one tenth of the total par value of
the capital stock issued and outstanding, nor shall any member be en-
titled to more than one vote on any subject arising in the manage-
ment of the ¢orporation,

In addition to the powers granted by section thirteen of chapter
one hundred and fifty-six, any corporation organized under section
three or section three A may provide in its by-laws for the election of
directors and other officials by unit or district or by mail ballot; for
a method of membership representation by annual election of dele-
gates to represent proportionately the members of such units or dis-
tricts in the membership meeting of the corporation, and shall hear
reports of and instruct the delegates on the policy and business of the
corporation. The agreement of association or the articles of organi-
zation shall be altered or amended, and the by-laws shall be altered,
amended or repealed, if the delegate type of membership meeting is
adopted by any such corporation, only after notice of the proposed
action is given in the call for the annual meetings of the units or dis-
tricts at which the delegates are to be elected to the membership
meeting of the corporation, or in the call for the annual election of
such delegates if the vote is to be taken by mail ballot, and only upon
vote of two thirds of the delegates eligible to vote at such member-
ship meeting. Special meetings of the units or districts may be de-
manded by written petition of at least one tenth of the membership
of any such unit or district for the purpose of instructing its delegate
or delegates on questions concerning the operation and business of
the corporation, in which case it shall be the duty of the clerk or sec-
retary of the corporation to call such unit or district meeting or

8
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*:.meetings to take place within thirty days after such demand. The

“minutes of such unit or district meeting shall be forwarded by the
clerk or secretary of such meeting to the clerk or Becretary of the
corporation and be kept at the principal place of business int the com-

-monwealth,

Amended by 5t.1949, ¢. 378, § 3; S§.1958, c. 26,

Historical MNote

BL18GE ¢ 2008 T,
Br18Td ¢, 224 § 52,
BL1871 ¢ 109,
Prior to the 1949 amendment, this sec-
tion read as follows: “The capital stock
of 0 co-operative corporation formed un-
der pection three shsall pot be less than

- one hundred dollars nor more than two

hundred thousand dollars. No atock-
holder shal} own shares of a greater par
ratue than one tenth of the total par
¥aiue of the capital stock, mor shall any

SLISTT . 230§ 3.
151882 ¢, 10G 88 33, 73
ILI.1002 e. 110 8% 33, 70,

BL1913 e HTER
SLINS e 1158 L
561921 ¢ 297,

member be entitled te more than one
vote on any subject arising in the man-
agement of the corporation.”

The 1958 amendment, approved Feb. 3,
1955, changed first sentence of first par-
apraph to increase authorized capital
stock from “six hundred thousand” to
“five million” doilars.

Library References

Corporations =81,
C.J.8. Corporations § 197,
Forms.
Stock certifieate, see M.P.S. vol, 15,
Everberg, § 885,

Stock subscription, mee M.I' 8. vol,
15, Everberg, § 882,

Notes of Declsions

I. In general

Purchase of shares in cooperative as-
mocigtion, incorperated under 'ub.St. o
108, is, in effoct, loan upan Interest, and
sharcholder may withdraw his money

§ 3. Investment of reserve fund

under by-lawe, and, if corporation re-
fuses, he can mauintain action to recover
it Lindsay v. Arlington Coop. Ams'n
(194) 71 N.E. 797, 150 Maws, 371.

At any regular meeting, or at any duly called special meeting, at

which a majority of
formed under section

its stockholders are present, a corporation
three may authorize the investment of its re-

serve fund or any part thereof, first, in the building where it is doing
business, or, second, in a first mortgage of real estate owned and oc-
cupied as a dwelling by any of its stockholders.

Historical Nots

BLIPl3c 4475 4
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Liarary Refarsnoes

Agricnlture €4, C.J.5. Indunmtrlal Co-operative Bo-

Corporations ¢=437. cieties § 1 et seq.
C.J.8. Corporationa § 1002

§ 6. Apportionment of earnings

The directors of every corporation formed under section three or
under section three A shall apportion its earnings in the following
manmner:

1. They shall set aside annually not less than ten per cent of its
net profits for a reserve fund until there is accumulated in said re-
serve fund an amount not less than thirty per cent of its paid-up capi-
tal stock.

2. They shall declare and pay dividends on the paid-up capifal
stock not exceeding seven per cent per annum.

3. From the balance of its annual net earnings the directors
may appropriate a sum not exceeding five per cent thereof to be used
in teaching co-operation.

4. The directors shall distribute the remainder of such earnings
or any part thereof by a uniform dividend upon the amount of pur-
chases or rents or sales of shareholders, through the corporation, and,
if the directors so vote, upon the amount of wages earned and paid to
ermplovees, except that in the case of a purchaser not a shareholder,
who desires to become such, a dividend of one half the uniform divi-
dend may be declared upon such non-sharehoider's purchases, or
rents or sales and credited to him on account of the purchase of stock
for which he may subscribe. In productive corporations, including
creameries, canneries, storages, factories and the like dividends shall
be calculated on raw materials delivered to the corporation instead of
on goods purchased. If the corporation be both a purchasing and a
selling, or a productive concern, the dividends may be on both raw
material and on goods purchased. The profits or net earnings of
such corporation shall be distributed to those entitled thereto at such
times as the by-laws prescribe, but at least once in every twelve
months.

Amended by St.1949, ¢, 378, §§ 4, 5; St.1964, ¢, 290,

Historical Note

BLI1RAM . 200 § 12 R.L.1902 c. 110 % 69, St113c HTHE G
BLIRTD e, 2124 § 51, St.1003 . 437 §1 83, 05, 56.1915¢. 1184 &
P.5.1862 ¢. 106 § TX

10
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The reference to “‘section three A™
was inserted in the preliminary para-
graph by St1949, . 378, § 4.

StIM9, ¢ 37R, § 5 inserted in the first
septence of parapgraph 4 the reference (o
“rents” in each jostance,

157 §7

The 1084 amendment, approved April
21, 1964, increased amount of dividends
on paid-up capltal stock from 5% to
T%.

Library HReferences

Agriculture ¢=8,
Corporations =150 ot seq.

C.J.8. Industrial Co-operative So-
cicties § 1 ¢t seq.

C.J.3. Corporations §§ 217, 458.

Motes of Declsions

I. In general
Corporatioa officers are not lialle un-
der RI1002, c. 110, § 58, for declaring
and paying dividend, where corporation
{8 not then insolvent, nor actually rep-
dered inxolvent thereby, though dividend
be one of several eauses of subsequent

insolvency, nor are they liabie for de
claring and paying dividend In good
faith and without fraud, though in vio-
lation of § 89, Elis v. French-Canadian
Coop. Ass'n (1903) 76 N.E. 207, 189
Mass, 566,

§ 7.

Acceptance of provisions relating to agricultural, dairy or
mercantile associations; approval

Any co-operative association now organized by law in the com-
monwealth for any of the purposes mentioned in section three, and
qualified so to do, may by a majority vote of the stockholders at a
meeting called therefor vote to accept sections three to seven, inclu-
sive, and shall thereupon present to the state secretary a certificate,
signed and sworn to by its clerk or secretary, setting forth a copy of
said vote, the date when passed, and such further evidence as the sec-
retary may require of its legal existence and of its intention to accept
said sections. The secretary shall examine the certificate and evi-
dence of organization, and, if it appears that the law has been com-
plied with, shall so certify, and shall approve the certificate by his en-
dorsement thereon, and thereupon such corporation shall have the
powers and privileges and he subject to the duties and liabilities of
corporations formed under section three. Upon the payment of five
dollars, said certificate shall be filed in the office of the state secre-
tary, .

Amended by St.1957, c. 698, § 5; St.1962, c. 750, § 31.
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CORPORATIONS

Historical Nots

‘BL1013 c. 4TS T.

The flling fee under the mection was
increased from “ome™ to "“flve” dollars
by tbe 1957 amendment, approved Ang.
28, 1857,

36,1031 c. 384 § 189.

changes necessitated by trapsfer of da-
tier of burenu of corporate organization
and registration in department of corpo-
ratlona and taxation to corporation divi-

The 1062 amendment, approved July sion in department of state sceretary.

25, 1962, effective Jan. 1, 1963, made

Cross Referances
Secretary empowered to examine certificates and endoree them, sce c 185, § 2.

Llbrary Relerences

Agriculture £=4. C.J.5. Industrial Co-opergtive So-
Corporations G621, 22, ciaties § 1 et meq,
C.J.5, Corporations §§ 55, €2,

§ 8. Useof word co-operative in connection with other businesses;

penalty

Any person, partnership, association or corporation, domestic or
foreign, except co-operative banks and corporations organized under
section ten, transacting business for profit in the commonwealth un-
der any name or title containing the word *“co-operative”, unless the
net earnings thereof are distributed in a manner permitted for a co-
operative corporation by this chapter, shall forfeit tc the common-
wealth not more than ten dollars for every day or part thereof during
which such name or title is so used. Such forfeiture may be re-
covered by an information brought in the supreme judicial or superi-
or court by the attorney general, at the relation of the state secre-
tary. Upon such information, the court may issue a temporary or
permanent injunction restraining such person, partnership, associa-
tion or corporation from doing business in the commonwealth, or
from so using such name or title, and may make such other orders
and decrees as justice and equity may require,

Amended by St.1962, c. 750, § 32.

Historical Mote

BLINMO < 118 % 0. Br.101D ¢ 5,
BLI1VIB c. 25T § 362, HEI20 e 2,

St.1023 ¢. 4381 3

The 1662 amendment, approved July
23, 1982, effective Jan., 1, 1081, made
changes necesaitated by tranefer of du-
ties of bureau of corporate organization

ang registretion in department of corpo-
rations and tazxation to corporation divi-
slon in departmment of state secretary.

12
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Crous Rsferances

Becretary to report to attorney general corporate non-compllance of the law, mee
155, 32

Library References
Corporations ¢=45, C.1.5. Corporations § 167.

§ 9.  Feefor filing articles of organization

The fee for filing the articles of organization required by section
three or section three A, including the issuing by the state secretary
of the certificate of incorporation, shall be one twentieth of one per
cent of the total amount of the authorized capital stock as fixed by
the articles of organization, but in no case less than fifty dollars.

Amended by St.1949, c. 378, § 6; St.1957, c. 698, § 6.

Historical Mote

SLING e 118§ 2 L1931 ¢. 394 § 170.

The refercmee to “section three A™  lars hy the 1057 amendment, approved
was lnserted by the 1949 amendment Ang, 28, 1057,

The minimum fee under this section
wa# incremsed from “five™ to "'fifty” doi-

Library References

Apricultnre ¢4, C.J.8. Tndustrial Co-operative Societies

I
.'
f Corporations €=19. ¢ 1 et req,

] C.J.5. Corporations § 67.
i

: AGRICULTURAL AND OTHER CO-OPERATIVE CORPORATIONS
; WITHOUT CAPITAL STOCK '

f § 10. Organization without capital stock; method of organiza-

,‘! tion; rights and powers of members

‘ Agricultural and horticultural associations engaged in any
branch of agriculture, horticulture, viticulture, forestry, dairying, the
raising of livestock or poultry and any other farming aetivity or busi-

. ness, if instituted for the mutual benefit of their members and formed
for the purpose of doing business without profit to the association it-
self may be incorporated without capital stock. Such corporations
shall be formed in the manner provided by chapters one hundred and
fifty-five and one hundred and fifty-six and shall be subject to the
provisions of said chapters, so far as applicable. Members of corpo-

13
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rations so organized shall have the rights and powers and be subject
to the duties and liabilities of stockholders of corporations having
capital stock, under the provisions of said chapters, so far as is con-
sistent with this and the eight following sections.

Histor|cat Note

S5t.1023 c. 438 § 4.

Cross Refersnces
Domestic corporation definedd, see c. 63C, § 1.
Fec for filing articles of organization; tax linbiliy, soe eection 13 of thic chapter,
Use of word "co-operative” ip name or title, sce section § of this chaprer,
Library Raferences
AgTiculiure ¢=0g, C.J.5, Agriculture § 12

§ 11, Powers
Any corporation organized under the preceding section shall

have power to mortgage or pledge its rea] or personal property and to

issue promissory notes or other evidences of indebtedness. Such cor-
poration shall also have power to estoblish reserves and invest the
funds thereof in such manner ag it may deem advisable or as may be
provided in its by-laws; and to exercise all other powers, rights and
privileges necessary or incidental to the purposes for which said cor-
poration was organized or to the activities in which it is engaged:
provided, however, that no such corporation shall handle the products
of any non-member, except for storage,

Histarical Nate
BLIS23 ¢. 438§ 4,

Library Refsrences

Agriculture <=g¢, C.X5. Imlustrigl Cuo-operative Socicties
E1ctseq.

§ 12, First meeting; selection of directors

The first meeting of the corporation shall be held within six
months after the execution of the agreement of association. If the
directors of the corporation have been previously chosen in anticipa-
tion of jts organization, or in connection with a plan for preliminary
organization, or in accordance with contracts made in anticipation of
such organization, such choice of directors shall be ratified at said

14
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meeting. Elections of directors shall thereafter be governed by sec-
tion twenty-two of chapter one hundred and fifty-six, except as pro-
vided in the following section,

Historical Note

8t.1923 c 438 § 4.
Library References

Agriculture <=4, C.1.8. Industrial Co-operative Societies
E 1 CcE s

L § 13. Seope of by-laws; amendment or repeal of hy-law

In addition to the powers granted by section thirteen of chapter
; one hundred and fifty-six, any corporation organized under section
" ten may provide in its by-laws for the election of directors by dis-
i triets; for the election of advisory directors who are not members,
the number of whom shall not be greater than one fifth the total
number of directors; for voting of members by proxy, and the mode
thereof, within such limitations and restrictions as may be specified
therein; for voting of members by mail in elections and on guestions
concerning the operation and business of the corporation; for the ad-
mission, withdrawal, suspension or expulsion of members; for dues
and assessments to be paid by members and the conditions under
which such dues and assessments shall be imposed and collected; for
determining the rights and interests of members in the property of
the corporation, whether equal or unequal; for establishing the basis
of voting by the members, especially whether the votes of all mem-
bers shall be equal, or in proportion tn the land area leased or used
by each member for production of the products handled by the corpo-
ration, or in proportion to the quantity of such products delivered by
each member to the corporation during the preceding year; for an
approved or established form of marketing contract; and for fines or
other penalties for violation of its by-laws or marketing contract. No
by-law shall be amended or repealed nor any new by-law adopted, un-
less notice of the proposed action is given in the call for the meeting
at which the proposal is to be considered, or in the call for the vote if
the vote is to be taken by mail.

Amended by St.1954, c. 23.

Historical Note

St1623 ¢, 438 § 4.

The words “for votlng of members by be apecified therein™ were inserted by
proxy, and the mode thereo!f, within  the 1454 amendment.
such limitationa and restrictlons as may

15
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Library Reafsrences

Agriculture =4 Forms. By-laws, see M.P.E, wol 15,
C.J.8. Industrial Co-opaerative So- Everberg, § 884,
clietles § 1 et aeq.

Notes of Decisicns

f. in general designate the orders and regulations

The office of “by-laws” of a corpora- which a corporation as one of its legal
tien is to reguiate the eonduct and de-  fncidents has a right to make and which
fine the duties of the members towarda  ix usually exercised to regulate !ts own
the corporation and between themselves, nctions and concerns, god the rights and
and in cffect they constitute a contract  duties of its own members among, them-
between the different members and the sclves. Town of North Reading .
corporation. Kubiliuz v, Hawes [Tni- Drinkwater (1841) 34 N.E.2d 831, 300
tarian Congregational Church (1948} 79  AMass. 200.

N.EZd 5, 322 Masa. 638, By-laws of corperation constitute con-
A corporate by-law may regulate the = tract between different members and
excrcise of corporate power, but It ean-  corporation, and stockholders may resist
not enlarpe or alter the power conferred infractions of by-laws, Bushway Ice
by charter or br statute. Asseasors of Cream Co. v. ¥Fred H., Rean Co. (1933}
Boston v. World Wlde Iroadcasting 187 N.E. 037, 954 Mass. 239, .
Foundatlon of Masa. (1545) 59 N.E24d A Dby-law of a corporation is not bind-

188, 317 hlass. 598. ing on persons having no notice thereof.
The term “by-lnws™ has a peculiar ‘Worcester v, Eesexr Morrlmae Bridge
and limited signifieation, being used to  Corp. {1858) T2 Mass. 457, 7 Gray 457,

§ 14, Membership

Membership in such corporations shall be limited to persons en-
gaged in the production of products which are handled or to be han.
dled by the corporation, as specified in its articles of organization, in-
cluding the lessees or tenants of land used for the production of such
products and lessors or landlords to whom are due all or any part of
such products produced on leased or rented premises in payment for
the use of such premises. If a member is a corporation, it may be
represented by any officer thereof, duly authorized in writing.

Historlcal Note
BLID23 c. 438§ 4.

Library Refersnces
Agriculture 426, C.J1.8. Agriculture § 12

16
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§ 15. Amendment or alteration of agreement of aasociation or
articles of orpanization

Any such corporation may amend or alter jts agreement of asso-
ciation or articles of organization in the manner provided by sections
forty-one to forty-three, inclusive, of chapter one hundred and fifty-
six, so far as applicable: provided, that such amendment or alteration
shall require a vote of three fourths of the members present and vot-
ing at a meeting of the corporation called to consider such amend-
ment or alteration, or if the vote upon such amendment or alteration
is taken by mail, by vate of three fourths of the members who return
votes. A vote by mail upon such amendment or alteration shall not
be valid unless votes are returned by at least three fifths of the mem-
bers of the corporation.

Mistorical Note
SLIMT . 436 § 4.

Library Relerences

Agriculture ¢=6, C.J.8. Tndostrial Co-operative So-
cicties § 1 e1 seq.

§ 16. Marketing contracts between corporation and members

Any such corporation may enter into marketing contracts with
its members by which the members shall agree to sell, for any period
of time not exceeding ten years, all or any specified part of their
products or of certain specified products exciusively to or through the
corporation or any agency designated by it. If such contract pro-
vides for a sale to the corporation, title to the products covered there-

. by shall pass to the corporation absolutely, except for recorded liens,
- upon delivery or at any other time specified in said contract, if ex-

pressly so agreed therein. Any such contract may, however, provide
for sale by the corporation of the products of its members with or
without acquisition of title to such products by the corporation and
may further provide that the corporation shall pay over to the mem-
bers the resale price after deducting all necessary expenses including
any allowances, contributions or deductions authorized by its by-laws
or by the contract itself. Such contract shall not be construed as a

- violation of any provision of sections one to seven, inclusive, of chap-

1
‘

P
I
|
|

. ter ninety-three, unless it results in an undue enhancement of the

price of the product te which the contract applies, nor shall any cor-
poration organized under section ten be liable to prosecution for any

I3A M.GLA—2 17



157 § 16 CORPORATIONS

action reasonable and proper in the exercise of the rights and powers
conferred by seetions ten to eighteen, inclusive.

Amended by 5t.1932, c. 180, § 31.

Historical Nols
BLif3c. 438§ 4

Law Feview Commentaries

Specific performance of cooperitive
marketiog aprectuents: Mutuality.
(Nov. 1923) 37 Harvard L.J{ev. 140,
Llbrary References

Agricnliture =0, Forms. Doultry producer’'s member-
C.J.5. Agriculiure § 12 ship and marketing arreement, see
MIMS. wol. 13, Everberg, § 887,

§ 17. Marketing contracts; provisions for liguidated damages;
injunction for breach

The marketing contract may fix as liquidated damages specifie
sums to be paid by a memiber upon breach of the provisions of said
contract requiring sale or delivery of products by the member exclu-
sively to or through the corporation or any agency designated by it,
and such provision shall be valid and enforceable in the courts of the
commonwealth. Any such corporation may be granted a2 temporary
or permanent injunction against a member for breach or threatened
breach of such contract with reference to the said provisions for sale
or delivery of products.

Hlistorical Note
Bt1023 ¢. 438 8 4.

Library Refersnces

Damages <=83. C.1.8. Damages § 114,

§ 18. Taxation; filing fees

A corporation organized under the provisions of section ten, and
any corporation, association or organization now or hereafter estab-
lished, organized or chartered without capital stock for a similar pur-
pose under laws other than those of this commonwealth, shall not be
liable to taxation under the provisions of chapter sixty-three, but shall
be taxable under the provisions of chapter fifty-nine, in the same

18



CO-OPERATIVE CORPORATIONS 157 § 18

manner and to the same extent as an individual or partnership. The
fee for filing the articles of organization required by section ten, in-
cluding the issuing by the state secretary of the certificate of incor-
poration, shall be fifty dollars.

Historical Note
St1923 ¢ 438 § 4. BE1931 ¢ 304 § 171

Cross Referances

Foreipn comeration (defined, see ¢ G0C, § 1.
Property ebigible 1o be taxed, see e 59, § 0.

Libhrary References

Taxation <=11.. C.J.%. Taxation § 120,

Nates of Decisions

I. In generai

Delaware corporatinn, which qualificd  constituted lessors’ “stock in trade®
a8 2 farmers' ceoperative for federal ine  within statutors exemption apd were
some tax parposcs under Imternal Reves  not subijeet to loeal tax of city, New
nee Code as in effect during taxable England Mut. Tife Ins. Co. v, City of
years cnding on May 31, 1061, 1962, and  Heston (1947} 75 N.L.2d 503, 321 Mass
1963, was entitled to deduct, in comput- G834,
ing its net income for dMassachusetts ex-
cise tax, nonpatrenaze dividends paid
during those years on the corporstions’
raptal stock. Oceau Spray Cranlwrries,

Forcizn ecorporation organized #as co-
aperiative agricultural society for mu-
tual help, without capital stock and reg-
Inc, v. Swate Tax Comnussion (1969 216 m”?d wnrh}n cnmmnnwralth. under G.
N.E.28 634, 1965 Adv.SiL 553, L1921, e 1{31, Laving _no corpnr;t(e ex-

' <8 or net income subject to excise un-

Where domestic 1ife insuranee compn-  dder ¢, G3, § 39, was liable under ¢. 00, §
uies leared electric bookeepinz aml ae- 2,0in view of e. 156, § 1, for tng imposed
wyuntiny devices from foreign corpora-  on its tobacce within the commonwealth
tons which filed excise tax returns ln-  where it maintained itas usual place of
duding leased property and paid all enr-  husipess, Connecticut Vulley Tobaeco
“erate excise taxes and all other tnxes Ass'n v, Inhabitants of Town of Agu-
e o commonwealtl:, leased property  wam {(1927) 158 N.E. D00, 261 Mags, 130.

19
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CO-OPERATIVE BUSINESS CORPORATIONS

Croes References T et T T 7 s of stock fssued by co-operative housing corpora-
Trumt companies, savings banks or co~opergilive  Uons established under provisions of thus chapter,
bunks, loans secured by securny intcrests in shares  see c. 167, § 51D, o

§ 1. Method of organization _ _
A corporation may be organized under chapler one hundred and fifty-six B, with shares

having par value, for the purpose of co-operation in carrving on any business or of
co-operative trade.

Amended by 561981, ¢. 273, § L. .. - - - -,

1981 Amendment. SLI98I, c. 273, § I. ap-  hundred and fifty-six B~ for “chapters one hun- -
proved June 12, 1981, substituted “chapter one  dred and fifty-five and one hundred and fifty-six™,

CO-OPERATIVE AGRICULTURAL, DAIRY QR MERCANTILE ASSOCIATIONS
. § 3. Organization; name o

" Seven or more persons, residents of the commonwealith, may associate themselves as a
corporation, association, society, company or exchange, to conduct within the common-
wealth any agricuitural, dairy or mercantile business on the co-operative plan. The word
“eo-operative”” shall form a part of the name of the corporation, and, for the purposes of
this and sections three A to nine, inclusive, the words “association”, “company”, “ex-
change”, “society” and “union”, shall have the same signification and shall import a
corporation. The corporation shall be formed as provided in chapter one hundred and
fifty-six B, with shares having par value, and shail be subject to the provisions thereof so
far as consistent with said sections. - - ' -

. P e e m . AP
- e LRt . . . -t P

Amended by St1981, & 273, § 2 LT T

1981 Amendment SLI981, ¢ 273, § 2, ap-  hundred and fifty-six B~ for “chapters one hun-
proved June 22, 1981, substituted “chapter one . dred and fifty-five and one hundred and fifty-six”

in the third sentence, . -
. TR0 . a0

et meene e g R0

§ 3A. Housing business; powers; name e emE oL

Seven or more persens, residents of the commonwealth, may associate themselves az a
corporstion, association, society or company to conduct within the commonwealth a
housing business on the co-operative plan, including the buying, sclling, leasing, construo-
tion or rehabilitation of dwellings, together with appurtenant facilities, for the members of
such co-operative corporation. Such facilities appurtenant w the provision of dwellings
shail include use of land and buildings for business, commercial, cultural or recreationa)
purposes related to such dwellings. The words “co-operative” and “housing’”’ ehall form &
Art of the name of the corporation, and, for the purposes of this and sections four 1o nine,
inclusive, the words “association”, “company”’, “‘society” and “union”, shall have the same
signification and shall smport & corporation. The corporation shall be formed as provided
n chapter one hundred and fifty-six B, with shares having par value, and-shall be subject
to the provisions thereof so far as consistent with said sections.” > M4it-ne-rio AL

i

Amended by 5t.1981, ¢ 273, § 3, : : T AR ML A
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1981 Anencwsant. . 501981 . 273,-§ 3,,ap- homdred and fifty-six B™-for “chapters one-dun-
oroved Jume 22, 1981, substituted “chapter ane  dred and [ifty-five and one hundred and fifty-six™
et in the lourth seatence, . . . ...

R IV T e ot
g E ° - 1,
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.§ 3B. ' Direct-charge cooperatives’.
Seven or more persons, residents of the commonwealth, may associate themseives as a
cOrporation, association, society Or company engmging in cooperative purchasing of goods
for the personal use and consumption -of the stockholders thereof, members of their
families and their guesta. A corporation organized under this section shall, in pricing its
goods, maie no provision for earnings, the accumulation of capital, or operating costs, and
shall provide for its operating costs by levying upon its shareholders a directcharge
herefor, on a pro rata basis. The words “direct charge” and the word “coopernative” shall
form s part of the name of-the corporation, and for the purposes of this section and
sections four to nine, inclusive, the words “association”, “company”, “society” and “union”
shall have the same signification and shall import a corporation. The corporation shall be
formed as provided in chapter one hundred and fifty-six B, with shares having par vaiue,
and' shall be mubject to the provisions thereof so far as consistent with said sectioms.
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Added by SLI97L € 317, § Lo o o - L - e
| 1971 Enactment. SLI9TL, c. 317, § 1, was ap-  Libewry References .~ . .
proved May 20, 1971 | - ... Corporstions e=i42). =~ "
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§'4. Capital stock; powers; by-laws; meetings -~ -~ - .

The capital stock of a co-operative corporation formed under section three, three A or
‘hree Bmlﬁla.l] not be less than one hundred doliars nor more than five million dollars. No
stockholder ahall own shares of a greater par vaiue than obne tenth of the total par vaive of
the capital stock issued and outstanding, nor shall any member be entitled to more than
one vole on any subject arising in the management of the corporation, .

In addition to the powers granted by section sixteen of chapter one hundred and fifty-six
B, any eorporation orgunized under section three, three A or three B may provide in its
by-laws for the election of directors and other officials by unit or district or by mail ballot;
-for 3 method of membership representation by.annual election of delegntes to represent
proportionately the members of such units or districts in the membership meeting of the
-eorporation, and shall hear reporta of and instruct the delegates on the policy and businesa
of the corporation. The articles of organization shail be aitered or amended, and the
by-iaws ahall be aitered, amended or repealed, if the delegate type of membership meeting
18 adopted by any such corporation, only after notice of the proposed action is given in the
call for the annual meetings of the units or districts st which the delegates are to be
elected 10 the membership meeting of the corperation, or in the call for the annual election
of such delegntes if the vote is to ﬁe taken by mail ballot, and only upon vote of two-thirds
of the delegates eligible to vote at such membership meeting. ~Special meetings of the
amts or districts may be demanded by written petition of at lesst one-tenth of the
membership of any such unit or district for the purpose of instructing its delegate or
delegutes on questions concerning the operation and business of the corporation, in which
case it shall be the duty of the clerk or aecretary of the corporation to call such unit or
district meeting or meetings to take place within thirty days after such demand. The
mmnutes of such unit or district meeting shall be forwarded by the clerk or secretary of
such meeting to'the clerk or secretary of the corporation and be kept at the principal piace
of business in the commonweslth, B o ‘ ) L
Amended by St1971, ¢ 317, §§ 2, 2A; St198], ¢ 273, § & . w e
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IS Amendment,  SC1971, ¢ M7, 382 2A,
approved May 20, 1971, inserted the reference 1
section “thres B™ in the first sentence