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OPENING CEREMONIES

Alfred Soons: Ladies and gentlemen, good morning. I would like to
welcome you to the 23rd Annual Conference of the Law of the Sea
Institute, co-sponsored by the Netherlands Institute for the Law of the
Sea. I'm Fred Soons, one of the two co-chairmen of the conference;
Tom Clingan, the other co-chairman, is sitting behind the table here.
I'd like to welcome especially those of you who have come from
abroad, and some of you have come from very far indeed, from the
other side of the globe. I hope you will enjoy your stay in The
Netherlands. It looks as if we will have nice weather, which is not, I'm
afraid, typical Dutch weather, but let’s hope we keep it for the rest of
the week.

You have come to The Netherlands during election time. Those of
you who come from countries outside the European Economic
Community may be interested to know that on Thursday we will have
elections for the European Parliament, and on Thursday evening after
the final banquet you will be able to watch the first results on
television.

Before we start with the first session we will have two speakers:
Albert Koers, who will conduct the opening on behalf of the president
of the University of Utrecht, and Ambassador Andres Aguilar, who
is our keynote speaker. May I now invite Albert Koers to take the
floor.

Albert Koers: Thank you, Mr. Chairman, Excellencies, ladies and
gentlemen. Some of you may be somewhat surprised to see me
standing here right at the beginning of the 23rd Annual Conference
of the Law of the Sea Institute. After all, there have been rumors that
I have left the law of the sea. I will, of course, not respond to rumors,
but I must clarify my role here. Originally the task of opening this
conference, as has already been mentioned by Professor Soons, would
have been discharged by Mr. Veldhuis, the president of the University
of Utrecht. However, when he fell ill I was asked to take his place as
one of the two associate rectores magnifici of the University and it is
in that capacity that I take the floor, but rest assured, for a few
minutes only.

This is the second time that the Law of the Sea Institute Conference
takes place in The Netherlands, and it is the second time that the
University of Utrecht has acted as its co-sponsor. Some of you may
remember the first conference in The Netherlands in 1978 and its
venue, the famous Hall of Knights in The Hague.



That the second LSI conference in this country is held once again
outside the city of Utrecht has several good reasons. And indeed, this
is a very good place, so close to the sea, to host an LSI conference.
However, I should also tell you that about a year ago I saw Professor
Soons and the full staff of NILOS regularly walking the streets of
Utrecht, each of them carrying on their shoulder something which, to
my eye at least, clearly was the oar of a rowing boat. When I asked
Professor Soons for the purpose of this physically quite strenuous
exercise -- it was a hot day -- he mentioned something about a rather
old joke to the effect that they were doing research to determine the
landward limits of the coastal zone. However, I now suspect that this
exercise had altogether a different reason, that it was part of a secret
NILOS research program to determine the seamindedness of the
citizens of the city of Utrecht, and that if too many questions were
asked about what they were carrying, NILOS would hold the
conference outside of Utrecht. Apparently the good citizens of
Utrecht failed the test. However, if that test had been conducted not
on the streets of Utrecht, but within the University of Utrecht, the
results could have been quite different.

The University of Utrecht is not only one of the oldest such
institutions in this country -- it was established in 1636 -- but it is
also one of the largest. At present there are about 24,000 students, a
rotal teaching and research staff of 8,000 individuals, and an annual
operating budget slightly in excess of US$300 million. The University
offers a broad spectrum of education and training in virtually all
disciplines except technology, and its research efforts are equally
broad and general.

The University of Utrecht is proud not only of its past but also of
what it has to offer today. Although landlocked, the University is also
proud of its many links with the sea. In the faculties of natural
science, for example, there are research and teaching in such areas as
marine geology, geophysics, meteorology, and physical oceanography.
And then there is, of course, the long tradition in relation to the law
of the sea.

This tradition started with Professor Verzijl and it was continued by
Professors Bouchez, Koers (yes, the same person) and Soons. It led, in
1984, to the establishment of the Netherlands Institute for the Law of
the Sea, and it is therefore not surprising that the second LSI
conference in The Netherlands is co-sponsored by NILOS, and that
the University of Utrecht did not need much convincing to contribute
to this conference financiaily.

I hope that you will have a productive and enjoyable meeting, and
I am sure the staff of NILOS has done everything within its power to
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achieve this. It is, therefore, Mr. Chairman, with great pleasure that,
on behalf of the University of Utrecht, I declare the 23rd Annual
Conference of the Law of the Sea Institute in session. Thank you,

Alfred Soons: Thank you very much, Albert. I now have the great
pleasure of introducing our keynote speaker, Ambassador Andres
Aguilar, Permanent Representative of Venezuela to the United
Nations. Ambassador Aguilar has had a very distinguished career
Tepresenting his country, Venezuela, at various posts. He has been
Permanent Representative of Venezuela before, he has been
Ambassador to the United States and has had several other important
appointments, but for us most important is that he has played a very
prominant role at the Third United Nations Conference on the Law of
the Sea as chairman of one of its main committees, the Second
Committee. I would like also to add that I'm not only pieased that he
is our keynote speaker because of his achievements in the law of the
sea, but also for a totally different reason; because he comes from 2a
country with which The Netherlands has a very special relationship
since it is one of our neighbors. Not only Belgium, the Federal
Republic of Germany, and, across the sea, the United Kingdom are
our neighbors; we also have some other neighbors far away. The
Kingdom of The Netherlands consists of three parts: apart from this
part in Europe we have also two parts in the Caribbean: Aruba and the
Netherlands Antilles. Venezuela, of course, is the ma jor neighbor of
the Caribbean parts of our kingdom, so there’s one additional reason
for us to be very pleased to have Ambassador Aguilar delivering the
keynote address to this conference. Mr. Ambassador, you have the
floor,



KEYNOTE ADDRESS

Ambassador Andres Aguilar
Permanent Mission of Venezuela to the United Nations
New York

Mr. Chairman, Excellencies, ladies and gentlemen, it is indeed a real
privilege for me to participate in this 23rd Annual Conference of the
Law of the Sea Institute. Because of my long and close association with
the Third United Nations Conference on the Law of the Sea, [ havea
personal interest in all the developments in this field. But I must
confess that due to my present obligations I have not been able to keep
up with all the important things that have happened since the last
session of the Conference in 1982, I am therefore very grateful to our
co-chairmen, Professors Clingan and Soons, not only for their kind
invitation to address this meeting but also for the opportunity to learn
from you in this conference devoted to the implementation of the law
of the sea through international institutions. As an additional bonus,
this invitation gives me the great pleasure of meeting again highly-
esteemed colleagues and friends of many vears. In fact, when I see
those who are present today, I am reminded of the old days in the
1970s and the 1980s of the UN Conference on the Law of the Sea.

The Convention adopted in Montego Bay in 1982 has not yet
entered into force, but according to the latest published data, 39 states
and Namibiz have ratified the Convention. This means that two-thirds
of the sixty ratifications or accessions needed have been reached.
Furthermore, a number of very important provisions of the 1982
Convention are already considered to be rules of international
customary law. In fact we must not forget that 159 states signed the
1982 Convention and that it was drawn up with the participation of
practically all the members of the international community, including
representatives of territories which were not sovereign at that time,
some of which already have acceded to the Convention, as well as
representatives of national liberation movements.

Unlike the four 1958 conventions which regulated specific maritime
areas and the traditional activities of navigation, fishing, and laying
of submarine cables and pipes, the 1982 Convention is very broad and
comprehensive. Besides creating such important innovations as the
exclusive economic zone and the zone of the seabed and ocean floor
beyond the limits of national jurisdiction, the Convention not only
regulates the traditional maritime spaces and activities but also such
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important matters as the protection and preservation of the marine
environment, marine scientific research, development and transfer of
marine technology, and the settlement of disputes.

Yet in spite of its widest scope of application the 1982 Convention
could not go into every detail. The Convention itself refers, more than
once, to the competent or the appropriate international organizations
in matters such as navigation, use of resources, the protection and
preservation of the marine environment, marine scientific research,
and the development and transfer of marine technology.

On the other hand, the Convention offers a wide range of means for
the settlement of disputes. To quote from the sponsoring institutions,
the 1982 UN Convention on the Law of the Sea attaches an important
role to interpational organizations in the implementation of the
provisions of the Convention. Many of its provisions refer to rules and
standards to be adopted by or under the auspices of international
organizations. The implementation of other provisions clearly calls for
cooperation between states on a regional or giobal level. Still other
provisions explicitly require the establishment of international
organizations, including institutionalized mechanisms for dispute
settlements. And, as it was pointed out, since the adoption of the
Convention over six years ago a great amount of work has already
been carried out by international organizations for the purpose of the
future implementation of the Convention’s provisions,

It is, therefore, very timely and important to review what
international organizations have done and should do in the future
before and after the Convention enters into force to assist states in
dealing with law of the sea issues, particularly in the formulation of
national policies and law, and to implement the principles and
guidelines the Convention establishes.

It is fortunate that in the last few years there has been a favorable
change in international relations as a result of the rapprochement
between the superpowers, which has already been reflected in major
disarmament agreements and in the ending of regional conflicts which
are costly in terms of human suffering and material damages. This
new atmosphere opens up possibilities for greater cooperation in every
field, including matters and questions of such general and keen
interest as those connected with the use of the sea and its resources. I
must say also that at present we see a very healthy trend toward
considering international problems according to their merits, setting
aside traditional ideological tenets, the attitude of suspicion and
second-guessing which has for so long been a barrier to international
cooperation.



In this international climate there are better opportunities for
initiatives on naval disarmament. There is likewise a more favorable
environment for establishment of nuclear-free zones and zones of
peace. Progress has been made, for example, in the process of setting
up a zone of peace in the South Atlantic, and there have also been
some tangible results such as the bilateral agreements between the
United States and the Soviet Union as well as between the United
Kingdom and the Soviet Union on the prevention of incidents beyond
the territorial sea.

On the subject of navigation, which is the first that comes up on our
agenda, there is a clear-cut need for the norms drawn up within the
International Maritime Organization regarding, inter alia, the safety
of life and navigation, offshore installations and structures, hijacking
at sea, salvage, arrest and detention of vessels, and illicit traffic in
drugs and psychotropic substances. One hundred countries have
already ratified a very important international convention for the
Safety of Life at Sea (SOLAS) and the Convention on International
Regulations for Preventing Collisions at Sea. SOLAS, by the way, was
amended recently, as you know, taking into account the disaster of the
Herald of Free Enterprise.

No doubt one of the important features of the 1972 Collisions
Regulations is the recognition given to traffic separation schemes
mentioned in several articles of the Convention. Another very
important project is the formulation of the new regimes for offshore
installations and structures provided for in Articles 60 and 80 of the
UN Convention on the Law of the Sea in connection with the safety
zones and the removal of platforms which are no longer in use.

Coming now to living resources, the research and advisory services
of the United Nations Food and Agricultural Organization (FAQO) play
a significant role. As you know, marine resources are becoming
prominent in world nutrition. Hence the importance of ensuring the
conservation and optimum use of these resources. The majority of the
coastal states have already claimed jurisdiction over fisheries up to a
200-mile limit as exclusive economic zones, in most cases, Or as
fisheries or fishing zones. The assistance given by FAQO in the
developing countries to monitor the activities of foreign fleets in areas
subject to their jurisdiction and in particular in the exclusive
economic zone, and also in the assistance given to them to increase
their fishing capabilities, is very important indeed. Also there is a
need for the assistance and cooperation of FAO and other
international organizations, global and regional, in the field of



fisheries management and research, both in the exclusive economic
zone and in the high seas.

But it is, perhaps, on the subject of protecting the marine
environment that there is a more deeply felt need to develop and apply
the principles and guidelines that are laid down in the Convention.
The overriding principle in Part XII of the Convention is naturally the
obligation of states to protect and preserve their environment. The
recent cases of pollution in such fragile zones as Antarctica and
Prudhoe Bay in Alaska, in the Arctic polar circle, highlight the
importance and urgency of standard setting and enforcement in this
field. On the other hand, studies now underway on the greenhouse
effect and the warming of the earth bring to light the effect of oceans
on the world climate. This warming of the earth might result, inter
alia, in a rise in the level of the seas and oceans and hence the
disappearance of many cities and industrial installations. There is also
an obvious need for control over the traffic in toxic and dangerous
wastes, much of which is carried by sea and eliminated in the sea. This
explains the special interest in the preparatory work of a new
Convention on Liability for Maritime Transport of Dangerous and
Harmful Substances, as well as on the procedures to determine liability
and the settlement of disputes in connection with waste disposal and
incineration operations at sea.

International world and regional organizations, as well as
nongovernmental organizations, are performing a very important
function in the development of marine science and technology. Special
mention should be made of the work of the Intergovernmental
Oceanographic Commission, of the World Meteorological
Organization, of the Office of Analytical Reviews, of the World
Council of Scientific Unions, and of the Committee on Oceanographic
Research, especially on the World Ocean Circulation Experiment,

In this conference we will also have an opportunity to discuss
settlements of disputes and, in particular, the role of the International
Court of Justice -- we are privileged to have among us today
distinguished members of the Court -- and also the role played by
other tribunals in the development of the law of the sea.

In this matter the complex and delicate questions of setting maritime
limits is of special importance. The best way to settle disputes is by
agreement between states, which is one of the means prescribed in
Articles 74 and 83 of the Convention, since it is the states concerned
which know best the intricacies of the problem and are qualified to
give the proper weight not only to the issues directly at stake in the
delimitations but also to the overall relations between the two states.



In this connection I am pleased to point out that in the last year my
own country, Venezuela, has entered into agreements on delimitation
with several states, among them The Netherlands. In this agreement
our maritime limits with The Netherlands Antilles were defined to the
satisfaction of both parties, and, by the way, I am glad Professor Soons
mentioned the proximity of our two countries in that area of the
world. .

More recently other agreements have been reached in this matter.
Among them mention should be made of the agreement between the
governments of France and Italy in drawing the limits in the zone on
the Strait of Bonifacio in 1986; the agreement between Burma and
India on the delimitation of the maritime boundary in the Andaman
Sea, in the Coco Channel, and in the Bay of Bengal in December,
1986; the agreement between Sweden and the USSR on the principle
for the delimitation of areas in the Baltic Sea, 1988; the agreement
between the Solomon Islands and Australia on certain sea and seabed
boundaries; the agreement between the governments of France and the
United Kingdom on delimitation of the territorial sea in the Dover
Straits, November, 1988; and the agreement between the governments
of the United Kingdom and the Republic of Ireland regarding the
delimitation of areas on the continental shelf between the two parties,
also November, 1988, But as such agreements are not always possible,
it is necessary to resort to other peaceful means for the settlement of
disputes, and there are already a good number of cases which were
solved by arbitration or by judicial decisions.

The International Court of Justice has already had occasion to rule
on important cases regarding maritime limits, among others, the case
of the continental shelf between Tunisia and the Libyan Arab
Jamahiriya of 1982, the review and interpretation of this decision, the
very important case of the delimitation of the maritime boundary in
the Gulf of Maine area in 1984, and the delimitation of the
continental shelf between the Libyan Arab Jamahiriva and Malta in
1985, to mention only the most recent cases.

There have also been arbitration awards in boundary disputes
between the United Kingdom and France, between Guinea and
(Guinea-Bissau, and between Canada and France in the Gulf of St.
Lawrence. The International Court of Justice also has some cases
pending, including the dispute between El Salvador and Honduras
regarding the land-island maritime boundaries and the dispute
between Denmark and Norway about the delimitation of fishing zones
in the continental shelf areas of these two countries in the waters
between Greenland and Jan Mayen. Still pending is also the dispute



about maritime limits between Guinea-Bissau and Senegal, submitted
to an arbitration tribunal,

It must be said that although the 1982 Convention has not yet
entered into force, judicial and arbitration rulings do take into account
its relevant provisions. In the continental shelf case between Tunisia
and the Libyan Arab Jamahiriya the Court considered that it could not
overlook the provision in the draft new Convention if, in its
judgement, the substance of this provision "is binding on all members
of the international community because it enshrines or crystallizes a
rule of a prior or about-to-take-shape customary international law."
And, three years later, in the continental shelf case between the
Libyan Arab Jamahiriya and Malta, the court stated that "it 15
undeniable that since it was adopted by an overwhelming majority of
states, the 1982 Convention is of major importance so that even if the
parties do not evoke it, it is manifestly incumbent on the Court to
examine to what extent any of its relevant provisions is binding on the
parties as a rule of customary international law."

To bring this subject to a close it is appropriate to recall that in
accordance with Article 38 of the Statutes of the International Court
of Justice, judicial decision constitutes one of the auxiliary means to
determine the rules of law, which the Court should apply without
prejudice to the provision in Article 59 of the same statute.

Mr. Chairman, ladies and gentlemen, our agenda covers all these
major areas of the law of the sea with the single exception of Part X1
of the Convention on the zone and its resources, even though in this
area, too, some important steps have been taken, among them the
inscription of the applications submitted by India, France, Japan, and
the USSR as first investors in accordance with Resolution II of the
Convention. The Preparatory Commission established under
Resolution I of the same Convention has been moving ahead in the
work of preparing norms, regulations, and procedures regarding the
various organs of the Authority. Progress has also been made in the
work of preparing recommendations on the establishment of the
International Tribunal of the Law of the Sea. Important as it is, as well
the main encumbrance of the so-called package deal, we should not
complain about this omission of Part X1. To deal with a topic as broad
and complex as navigation by sea and air, living resources, protection
of the marine environment, marine scientific research, and settlement
of disputes in the limited time available is by itself a very audacious
task. Fortunately we will be guided in this endeavor by a very
knowledgeable and experienced group of people. I am sure that under
the wise and able leadership of the chairmen and the learned
contributions of the commentators on the working stations and the

9



workshops, we will have a lively and constructive exchange of views
on the basis of the papers prepared by highly qualified experts.

To end these introductory remarks to our work, I should like to say
that the choice of the venue for this meeting was highly appropriate.
Few countries can offer better credentials than The Netherlands to
host meetings on the law of the sea. The Netherlands and the sea are
closely linked to the extent that its very name brings to mind not only
a geographical reality but also the successful effort to master and
benefit from the use of the resources proffered by nature in the sea.
It is not surprising that The Netherlands has been the cradle of great
navigators and also for outstanding specialists on the law of the sea,
among whom the name of Hugo Grotius immediately comes to mind.
The Netherlands’ projection into the world through the sea is a very
close reality for me. A short distance from Venezuela, in fact, lie the
islands Curacao, Aruba, and Bonaire, with which we maintain as we
do with the mainland, The Nethertands, close and cordial relations of
friendship and cooperation. Thank you very much.

Alfred Soomns: Thank you very much, Mr. Ambassador, for your
comprehensive, very interesting keynote speech. This concludes the
opening session of the conference. I think we should start immediately
with the first plenary session, which will be chaired by Chris Pinto.
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Panel I:

GENERAL ASPECTS OF
THE ROLE OF INTERNATIONAL ORGANIZATIONS
IN THE IMPLEMENTATION OF
THE LAW OF THE SEA CONVENTION

Christopher Pinto
Secretary-General
Iran-United States Claims Tribunal
The Hague

Ladies and gentlemen, I would like to open our first panel meeting.
Before I invite the three distinguished panelists and the three
commentators to inform us of their views, I would like to take a few
minutes to introduce the subject. I would like to explore with you the
place of international organizations in the general conceptual
framework which seems to be provided by the Convention on the Law
of the Sea. In doing so, I would like to proceed from the feature of
interdependence of states through the principle of cooperation to the
role of the intergovernmental organization.

I think we should recognize two elements, in combination, as
fundamental to our discussions. First, the fact of the interdependence
of states, and second, the active principle derived from that fact, the
principle of cooperation. I do not mean to assume here, as perhaps the
preamble to the Declaration on the New International and Economic
Order does, that interdependence of states is a feature of interstate
relationships generally, but rather that in the area of interstate activity
with which we are concerned, namely the law of the sea, the feature
of interdependence was present.

I mean by interdependence the recognition by a state that for the
realization of its policies with a minimum of costs it must rely or
depend upon the uncoerced will of another state. Interdependence is
recognizable, for instance, where states which claim global military
responsibilities need freedom of transit through straits, or the
technologically advanced countries need to establish a freedom to
carry out marine scientific research, and where these needs are
matched by the needs of other countries to protect their own interests
through the claims of expanded national jurisdiction, or the
recognition of common ownership of marine mineral resources so as
to preclude their exploitation under the banner of freedom of the seas.
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Evidence of such interdependence was acknowledged and is to be
found in the statement so fundamental as to be included in the
preamble to the Convention, namely, that the problems of ocean space
are closely interrelated and need to be considered as a whole, and in
the very first words of the preamble, which declares that State Parties
are "prompted by the desire to settle, in a spirit of mutual
understanding and co-operation, all issues relating to the law of the
sea...". Recognition of the fact of interdependence is also found in the
so-called "package deal” approach to the negotiations of the conference
and in its verbal expression "the gentlemen’s agreement." Finally,
evidence of recognition of interdependence of states is to be found in
the Convention’s appeal in an extraordinary number of contexts to the
principle of cooperation or working together, a form of activity that
is the natural, inevitable, and perhaps even unique consequence of
interdependence. If I remember correctly, the Convention enjoins
cooperation or recommends it no less than 37 times, or in nearly one-
fifth of its provisions.

As has been pointed out in recent studies, the two elements essential
for the emergence and viability of a cooperative relationship are: first,
reciprocity or mutuality of action and equivalence of the reward; and
second, what one author describes as "the shadow of the future,” or an
awareness of the prospect of future interactions. The condition of
reciprocity is often difficult to achieve as between states of unequal
economic and political power because the cost of the relationship
might appear excessive to one party. But interdependence and
cooperation seemed assured in the context of the law of the sea
through recognition from the outset of the fact of interdependence,
and an awareness of the likelihood of future interactions seemed
apparent in the acknowledgement of the interrelationship of the
problems of ocean space.

It is at this point that we come to consider the role of institutions or
organizations in implementing the Convention on the Law of the Sea,
for just as cooperation is the consequence of interdependence,
institutions and organizations are the natural, inevitable, and perhaps
unique consequences of cooperation and indeed represent cooperation
in its most developed and sophisticated form. Although the terms
"institution” and "organization" are often used interchangeably, they
are, of course, distinct concepts. According to one authority,
institutions are social practices consisting of easily recognized roles
coupled with clusters of rules and conventions governing relations
among the occupants of those roles. By contrast, organizations are
material entities possessing physical locations, offices, personnel,
equipment, and budgets. Organizations generally possess legal
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personalities, The term "regime” would presumably comprehend both
institution and organization.

An international organization is thus a group of persons,
representative at various levels of the states creating it. By binding
such representatives together in a long-term relationship, the
organization increases the number and importance of future
interactions among participating states and is thus both the resuit of
cooperation and the best guarantee of the continuance and progressive
evolution of the cooperative relationship. We should note that where
the prospect of frequent interactions between states arises not merely
from the general awareness of the interrelationship of ocean space
problems, but is reinforced by pre-existing and unchanging contextual
factors such as geographical proximity and ethnic similarities, the
objective conditions for cooperation are compelling and give rise to
the regional organization, unless, of course, political considerations
supervene.

We have with us today a panel that is eminently qualified to
illuminate for us the many important aspects of implementing the
Convention on the Law of the Sea through the medium of the
cooperative mechanism of the international organization. As you will
see from your program, Tullio Treves will deal with global
organizations, Barbara Kwiatkowska with regional organizations, and
Lee Kimball with nongovernmental organizations.

Tullio Treves will be the first to present his paper. Tullio is a
veteran of the Law of the Sea Conference and is distinguished among
his other achievements by an outstanding contribution he made to the
work of the Drafting Committee. Tullio is professor of international
law at the University of Milan and is currently legal advisor to the
Permanent Mission of Italy to the United Nations in New York. I
would invite Professor Treves to take the floor.
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THE ROLE OF UNIVERSAL INTERNATIONAL ORGANIZATIONS
IN IMPLEMENTING
THE 1982 UN LAW OF THE SEA CONVENTION

Tullio Treves
Facuity of Law, University of Milano
and
Legal Adviser to the Italian Permanent Mission
to the United Nations

Introduction

Why is it interesting to study today the role of universal inter-
national organizations in the implementation of the United Nations
Convention on the Law of the Sea? Is it not true that the main task in
implementing this Convention belongs to States? Is not this study
premature as the Convention is not yet in force?

There is no doubt that the main role in implementing the Conven-
tion will fall on the shoulders of States. They are the main parties to
the Convention and the rights and obligations it provides for are
mainly rights and obligations of States. This notwithstanding, the tasks
international organizations are called to perform are important and
worth exploring. The numerous references to international organiza-
tions that appear throughout the Convention indicate that the
Convention and the States that negotiated it presupposed the existence
of a highly organized international community. This emerges also from
the numerous references to international conventions and other
international rules (often prefaced by the expressions "generally
accepted" or "applicable") as well as from the reliance on third party
compulsory settlement of disputes to a degree which goes beyond what
is customary in universal codification conventions adopted in UN-
sponsored diplomatic conferences. The Convention seems to accept as
a given that the international community is equipped with an
organizational framework which permits the fulfillment of a variety
of tasks.

It goes without saying that those international organizations whose
creation depends on the Convention have no role before the Conven-
tion enters into force. This is, however, the case only for one such
organization, the International Seabed Authority. All the other
organizations mentioned in the Convention are already in existence
now. Of course, for our present purposes we do not consider as
"international organizations" the International Tribunal for the Law of
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the Sea and the Commission on the Limits of the Continental Shelf
whose creation depends also from the entry into force of the Conven-
tion.

The main interest in examining now the role of international
organizations consists in ascertaining how the existing organizations
react to the rules of the Convention whose correspondence to
customary law is certain, and how they contribute to the consolidation
-- or, as the case may be, to the undermining -- of the customary
status of those rules whose customary status is uncertain. In order to
examine this present role of international organizations in what, at
least in many cases, could be called "implementation before entry into
force" of the Convention, it seems necessary to review the role of
international organizations in implementing the Convention according
to the traditional meaning of this expression, namely implementation
of the Convention when it will have become a binding legal instru-
ment. I will thus devote the first part of this paper to an analysis of
the relevant provisions of the Convention in order to study the role of
universal international organizations after entry into force of the
Convention, and move, in the second part, to the consideration of the
role of universal international organizations before entry into force.

The Role of International Organizations According to the Convention

General observations

It is not interesting for our present purposes to dwell at length on
the fact that, according to Articles 305 and 306 as well as to Annex IX
of the Convention, certain international organizations can become
parties to the Convention. These provisions are aimed at taking into
account the fact that States can transfer certain aspects of their
competence connected with the law of the sea to particular interna-
tional organizations and that their participation in the Convention
without the participation of these Organizations would not permit full
compliance with the obligations ensuing from the Convention. This,
so far, is the case only for the European Communities.

We shall mention only rapidly that the Convention provides for the
creation of a very ambitious new international organization, namely
the International Sea-Bed Authority, whose task is central to the
implementation of the Convention as far as deep seabed mining is
concerned. To describe in any detail this new organization would be
going beyond the limits set to this paper, whose main concern lies in
existing universal organizations. It is, however, worth noting that, by
providing for the creation of the Authority, the Convention starts
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from an assumption different from that it adopts in all its other
provisions on international organizations: it assumes that the existing
institutional framework is not sufficient for performing the very
special tasks described in Part XI of the Convention. We should also
recall that the Third UN Law of the Sea Conference set up an
institutional framework, which is already in existence, the Preparatory
Commission for the International Sea-Bed Authority and the
International Tribunal for the Law of the Sea, in order to prepare the
rules and regulations necessary for permitting the Authority to start
functioning as soon as it will be constituted. Thus the PrepCom is a
clear example of "implementation before the entry into force of the
Convention."

The "competent” and the "appropriate” international organizations

If we consider now how internationa! organizations are referred to
in the Convention, we note that references to international
organizations are very numerous and that the purposes of such
references are various. Before going deeper into these references, it is
worth noting that international organizations different from the
Authority are, with very minor exceptions,! referred to as such, and
not by name.

The Convention in most cases refers to "competent" or to
"appropriate” international organizations.?

The references to "appropriate” international organizations are very
few. They are in the provisions on highly migratory species (Art. 64),
on marine mammals (Art. 65), on reporting by Conciliation

1These exceptions are to be found in art. 39 (1.C.A.0), in art. 93
(LA.E.A), and in art. 3,par.2, of Annex II (International
Hydrographic Organization). Of course, the International Sea-Bed
Authority is alsc mentioned as such quite often.

20On this subject see: Kingham and McRae, Competent International
Organizations and the law of the sea, 3 MARINE POLICY, pp. 106-
132; PAOLILLO, The institutional Arrangements for the international
sea-bed and their impact on the evolution of International
Organizations 188 RECUEIL DES COURS,pp.139-337, at 164 (1984)
and also Oxman, Institutional Arrangements and the Law of the Sea,
10 LAWYER OF THE AMERICAS, pp. 687-711 (1978) and Miles, On
Roles of International Organizations in the New Ocean Regime, in
PARK {ed.),THE LAW OF THE SEA IN THE 1980s, Honolulu, 1583,
pp.383-485.
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Commissions on disputes concerning marine scientific research (Art.
297, para. 3-d), and on consultation for the setting up of special
arbitration panels (Annex VIII, art.3-e). The references to "competent
international organizations" are dozens and can be found in many parts
of the Convention,

The difference between "appropriate” and "competent” international
organizations would seem to consist in that "appropriate” requires a
judgement in terms of opportunity, while "competent” requires a
judgement in terms of law. Taking into account the context, and the
fact that references to "appropriate" international organizations are
rare, the difference does not seem to be important. More important is
to identify which organizations are referred to.

Even though the lack of precise indications on the organizations
referred to can be explained historically in view of the hesitations of
some delegations to give too important a role to some organizations
which were perceived as biased in one way or another, the Convention
gives considerable, although indirect, help through the provisions of
Article 2 of Annex VIII. Annex VIII provides that disputes concerning
the interpretation and application of the Convention in certain fields
may be settled by a "special arbitral procedure." Special arbitral
tribunals will be constituted on the basis of lists of experts established
and maintained for each field by certain international organizations.
These are, according to Article 2: for fisheries, the UN Food and
Agriculture Organization (FAQ); for the protection and the
preservation of the marine environment, the UN Program for the
Environment (UNEP); for marine scientific research, the
Intergovernmental Oceanographic Commission of UNESCO (10C); for
navigation, including pollution from vessels and by dumping, the
International Maritime Organization (IMO). One may draw the
conclusion that, according to the Convention, the "competent"
international organizations in the above-mentioned fields are those
just indicated.

However illuminating, the indications in Article 2 of Annex VIiI do
not sclve all the problems. For example, which is the competent
international organization mentioned in various articles of Part XIV
concerning the "development and transfer of marine technology”? And
which is the competent international organization as regards matters
straddling two or more of the fields mentioned in Article 2 of Annex
VIII?

The answer to the second question seems already in the process of
being given by practice. Article 60, para. 3, of the Convention
provides that "any installations or structures which are abandoned or
disused shall be removed to ensure safety of navigation taking into
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this regard by the competent international organization," These
standards must, however, inter alia, "have due regard" to fishing and
the protection of the marine environment. As we shall see later, IMO
has taken the initiative in developing these standards. Before their
final adoption, UNEP and FAO, the "competent” organizations for
environmental protection and for fisheries, have however been called
to consider them, so as the Contracting Parties to the London
Dumping Convention, a grouping not mentioned in the Convention,
but undoubtedly "competent” on the matter of the disposal of
platf‘orms.3 So consultation between organizations seems the road
chosen for cases straddling the competence of various competent
international organizations.

As regards the first question, namely what about fields for which no
organization is mentioned in Art. 2 of Annex VIII, such as, in
particular, transfer of technology, the answer will have to be sought
on a case by case basis. In the case of the transfer of technology, the
most reasonable solution seems to lie in distinguishing the various
fields to which technology would be applied. Consequently, for
instance, the competent international organization on fisheries
technology should be FAO, etc. Of course, not only the organizations
mentioned in Art. 2 of Annex VIII need be considered, as the list,
having being compiled for a different purpose, cannot be deemed
exhaustive.

It is also worth noting that while in some cases the mention of the
competent international organization seems to address one organization
to the exclusion of others, in other cases the context is such that it is
possible to include more than one organization in the reference made
by the Convention. The first case seems to be, apart from the above-
mentioned question of matters straddling two or more of the fields
mentioned in Art. 2 of Annex VIII, that of the references the
Convention makes to the legislative activity of the competent
international organization. The second case seems to be that of the
rules of the Convention that refer to cooperation through or between
competent international organizations.

3UN Doc. A/43/718 (Report of the Secretary General to the General
Assembly on the Law of the Sea) para. 57.
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The different groups of provisions dealing with international
organizations

1t is possible to classify the provisions of the Convention which give
a role to universal international organizations in three groups:

1) Provisions on cooperation;

2) Provisions concerning the legislative activity of the international
organizations in relationship with legislative and other action by
States;

3) Provisions on rights and obligations of the organizations.

Various provisions of the Convention are included in each of these
groups. The second group covers a variety of legal situations and is

perhaps the most interesting from our point of view.

Provisions of the Convention Giving A Role to International
Organizations in Its Implementation :

Provisions on cooperation : -
According to a first group of such provisions, States are to
cooperate‘ through the competent (or the appropriate) international
organization. These provisions are found mostly in the fields of the
preservation and protection of the marine environment, of the transfer
of technology as well as in those of highly migratory species and of
marine mammals. . '
Some of these provisions say explicitly that States shall cooperate
through international organizations to perform certain tasks, such as,
for instance, the conservation and promotion of optimum utilization
of highly migratory species (Art. 64, para 1); the formulation and
elaboration of . international rules, standards, and recommended
practices and procedures for the protection and’ preservation of the
marine envirenment (Art..197); or the promotion of the development
and transfer of marine science and marine technology (Art. 266, para.
1). The language adopted; as well as the fact that cooperation
"through” competent international organizations is usually indicated as

4]nteresting remarks on cooperation within the context of the 1982
Taw ‘of the Sea Convention are in Pinto, The Duty of Co-operation
:and-the United Nations Convention on the law of the Sea, in BOS and
SIBLESZ (eds.), REALISM "IN LAW-MAKING, ESSAYS ON
INTERNATIONAL LAW IN HONOUR OF WILLEM RIPHAGEN,
pp. 131-154 (1986).
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an alternative to cooperation to be engaged in "directly" among States,
seem to indicate that the role of the organizations is seen merely as
that of a forum for inter-State cooperation. Nothing can, however,
preclude the competent international organization to seek a wider role,
if this is admissible according to its powers, explicit or implicit.

Other provisions, although they do not refer directly to
"cooperation”, seem equivalent in nature. These are the provisions
according to which States in certain cases "shall endeavour to establish”
and, in other cases, "shall establish" international {or global and
regional) rules, standards and recommended practices for the
preservation and protection of the marine environment from various
sources of pollution, acting especially through the competent
international organization.

A second group of rules to be examined here provides for
cooperation of States not through the competent international
organization, but with the competent international organization. The
most important of these are Article 61, para. 2, and Art. 243.
According to the first of these articles, the coastal State and the
competent international organization "shall cooperate,” taking into
account the best scientific evidence, to ensure "that the maintenance
of the living resources in the exclusive economic zone is not
endangered by overexploitation." According to the second, States and
competent international organizations shall cooperate to create
favorable conditions for marine scientific research.

These provisions show a degree of reliance on international
organizations that is higher than in the first group, as they envisage an
activity of the competent international organizations as such in
relation to States and not of States with one another through the
competent international organizations.

As regards Article 61, para 1, the fact that the coastal State has taken
its conservation measures in cooperation with the competent
international organization would seem to have an interesting legal
effect, namely that of making it more difficult for distant fishing
States to argue, for the purposes of Article 297, para.3,b(i), that the
coastal State has "manifestly failed to comply with its obligations"
concerning the adoption of such measures.

Provisions concerning the legislative activity of the organizations
According to the provisions of a second broad grouping of articles
of the Convention, the decisions, or the results of the rule-making
activity, of the competent international organization become relevant
for the decisions States are to take in exercising rights and fulfilling
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obligations they have under the Convention.® I shall try to examine
these rules moving from those in which the impact of the
organizations’ legislative activity is minimal up to those in which it
becomes decisive. The examination will show that, although the degree
of freedom States enjoy in conforming or not conforming to the
decisions of the competent international organizations varies very
much, in all cases the fact that States have or have not conformed is
not devoid of legal consequences, especially from the point of view of
international responsibility.

We shall mention first the rules providing that States shall
implement international rules and standards established through the
competent international organization in order to prevent, reduce, and
control pollution from land-based sources (Art. 213) or from activities
on the continental shelf (Art. 214) by adopting laws and regulations
and taking other measures. Here the rules and standards made by the
competent international organization require implementation by the
States independently of their formal binding character.

More interesting are the rules of a second group. Here the rules and
standards adopted by the competent international organization
function, although in different ways, as a yardstick against which the
exercise of the power of States to adopt their rules and regulations is
to be measured,

So it is that, in relation to prevention of pollution by dumping,
Article 210, paras. 2 and 6, provides that the national laws,
regulations, and measures States can adopt "shall be no less effective”
than the global ones adopted through the competent international
organization. A similar formulation is in Article 208, paras. 2 and 35,
regarding prevention of pollution from activities on the continental
shelf. Moreover, the laws and regulations States can adopt for the
prevention of pollution by their ships "shall at least have the same
effect” than generally accepted rules and standards adopted through
the competent international organization (Art. 211, para. 2). Similarly,
coastal States have to make the laws and regulations they adopt for the
purposes of enforcement as regards the prevention of pollution by
their ships in their exclusive economic zone in such a way as to

SFor further developments on the subjects considered in this section,
cf. Treves, La participation de I' "Organisation Internationale
Competente" aux decisions de I’Etat cotier dans le nouveau droit de la
mer, in INTERNATIONAL LAW AT THE TIME OF ITS
CODIFICATION, ESSAYSIN HONOUR OF ROBERTO AGO, vol.II,
pp.473-490 (1987).
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conform to and to give effect to generally accepted international rules
and standards established through the competent international
organization (Art. 211, para. 5).

In the first cases just mentioned the result of the lawmaking activity
of the competent international organization is set as a minimum limit
against which to measure lawmaking by States: the adoption of
national laws and regulations less effective than those adopted through
the competent international organization would constitute a violation
of the Convention. In the last case mentioned such result is set as a
maximum I[imit: States are not allowed to adopt for enforcement
purposes rules or regulations that go beyond, i.e., that are more
stringent or exacting than those necessary for giving effect to the rules
and standards adopted through the competent international
organization. If they were to adopt such rules or regulations, other
States parties to the Convention would be entitled to claim that they
have violated their international obligations.

According to a third group of rules, coastal States, when exercising
certain rights or fulfilling certain obligations, must "take into account”
the "recommendations” of, or the "generally accepted international
standards" established by, the competent international organization.
The first formulation applies, according to Article 22, para. 2, to the
power of coastal States to designate sea lanes and to prescribe traffic
separation schemes for the exercise of innocent passage by foreign
ships through their territorial sea. The second, according to Article 60,
para. 3, applies to the obligation of the coastal State to remove
abandoned or disused installations in the exclusive economic zone or
on the continental shelf,

To "take into account” does not mean that the coastal State cannot
act unless recommendations or rules and standards have been adopted
by the competent international organization. Nor does it mean that the
coastal State is bound to follow these recommendations or rules and
standards. The importance of these recommendations and rules and
standards is not, however, to be underestimated. In the case of Article
22, para. 2, the fact that the recommendations of the competent
international organization have been followed would seem to establish
a presumption, albeit a rebuttable one, that the designation of sea
lanes or the prescription of traffic separation schemes is in conformity
with the criteria prescribed by the Convention, namely that they take
into account the needs of safety of navigation, the channels
customarily used for international navigation, the special charac-
teristics of particular ships and channels, as well as the density of
traffic. Conversely, sea lanes and traffic separation schemes adopted

22



without taking into account the recommendations of the competent
international organization may be presumed, although proof to the
contrary may be possible, to be in violation of the abovementioned
substantive rules. The burden of proving conformity of these measures
to the substantive prescriptions of Article 22 is thus shifted onto the
coastal State that has not taken into account the recommendations of
the competent international organization.

Similarly, if removal of abandoned or disused installations is
effected, or not effected, by the coastal State following generally
accepted international standards adopted in this regard by the
competent international organization, it may be presumed that safety
of navigation has been ensured and also that fishing and
environmental concerns have been taken into account, as prescribed
by Article 60, para. 3.

The rules in the fourth and last group in this category provide that
coastal States cannot exercise sovereign rights or jurisdiction in certain
cases unless the competent international organization takes parallel
action. These rules are the result of compromises reached in
negotiating the Convention between those who deemed that the coastal
State had or should have certain sovereign rights or jurisdiction and
those who wished to deny such rights or jurisdiction. The compromise
consists in recognizing the sovereign rights or jurisdiction while
providing that the coastal State cannot exercise them without the
concurrent will of an entity that the international community trusts,
namely the competent international organization,

A first provision to be mentioned is Article 60, para. 5, under which
coastal States may establish safety zones exceeding the prescribed
maximum breadth of 500 meters arcund artificial islands, installations,
and structures in their economic zone or on their continental shelf
only if "authorized by generally accepted international standards or as
recommended by the competent international organization." Here the
role given to the competent international organization {as well as to
generally accepted international standards) is more decisive than in the
cases considered before. The existence of the recommendations of the
competent international organization or of the standards is a necessary
precondition for action by the coastal State, and conformity to these
recommendations and standards is also required. Safety zones
exceeding 500 meters established by the coastal State when these
recommendations and standards do not exist, or are not in conformity
with them, would not be opposable by other States. Conversely, the
burden of proving that these safety zones have been improperly
established would fall on the other States if the recommendations or
international standards have been followed by the coastal State.
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A second provision to recall is Article 211, para. 6(a). It permits the
coastal State that considers that a particular area of its exclusive
economic zone presents special characteristics from the point of view
of the prevention of pollution to adopt special mandatory measures for
that purpose. In order to do so, it must address a communication to the
competent international organization, submitting scientific and
technical evidence in support of its contention that the particular area
corresponds to the prescribed requirements, Only if the competent
international organization determines, within twelve months, that the
conditions of the area correspond to the requirements, will the coastal
State be entitled to adopt specific laws and regulations. In adopting
them, however, the coastal state encounters a further limit; these laws
and regulations must implement "such international rules and standards
and navigational practices as are made applicable, through the
organization, for special areas.” Thus, the coastal State has obtained
the possibility of limiting freedom of navigation in the interest of
prevention of pollution for areas where oceanographical, ecological,
and traffic conditions make it necessary, but only within the limits set
by rules already enacted by the competent international organization
for "special areas” (even though the areas concerned may not be
designated as such under the 1973 Marpol Convention, which is clearly
the model the provision here considered has in mind). Moreover, such
limitation cannot be effected without a decision (the "determination")
by the competent international organization.

If the laws and regulations are adopted by the coastal State
following the prescriptions of Article 211, para. 6(a), they will be fully
opposable to other States who, it would seem, could then only question
whether the coastal State has been faithful in implementing the
international rules and standards and navigational practices adopted by
the competent international organization for special areas. Conversely,
the coastal State which, after addressing its communication to the
competent international organization and receiving the requested
determination by it, does not adopt the laws and regulations, may have
to prove -- for instance, in case an incident occurs --that the area
under consideration no longer has the characteristics requiring the
adoption of particular implementing laws and regulations.

Article 211, para. 6, in its letter (c), adds however a further
refinement to the above-mentioned provision, thus permitting an even
more penetrating role for the competent international organization in
order to counterbalance the very penetrating powers it recognizes to
the coastal State in the above-mentioned particular areas of its
exclusive economic zone. These powers consist in the possibility to
adopt also "additional" laws and regulations -- namely laws and
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regulations different and possibly more stringent than those necessary
for implementing the rules, standards, and navigational practices
established by the competent international organization. In order to
adopt these additional laws and regulations, the coastal State must
indicate its intention to the competent international organization with
the communication mentioned above, and the competent international
organization must "agree” within twelve months, It is also necessary
that these rules and regulations do not impose design, construction,
manning, or equipment standards of ships other than those provided
in international generally accepted rules and standards.

The provision is not entirely clear, as one might wonder whether the
competent international organization has to agree on the adoption of
the additional rules in general or on additional rules with a specific
content. The second interpretation would seem more logical because
the paragraph provides that the additional rules and regulations
become applicable to foreign ships fifteen months after the
communication to the competent international organization, provided
that they obtain its agreement within the above-mentioned twelve
months. This would seem to imply that the additional rules and
regulations must be included in the communication,

The competent international organization has, according to this
provision, quite a penetrating role. The very content of the legislation
to be enacted by the coastal State is submitted to its agreement. Laws
and regulations adopted without such agreement cannot be opposed to
other States. Conversely, objections by other States to laws and
regulations adopted by the coastal State and agreed by the competent
international organization can be only extremely limited.

The two last provisions to be mentioned in this context are Article
41, para. 4, and Article 53, para. 9. These provisions permit to States
bordering straits used for international navigation and to archipelagic
States to designate or substitute sea lanes or to prescribe or substitute
traffic separation schemes in the strait or in the archipelagic waters,
provided that "they refer proposals to the competent international
organization with a view to their adoption. The organization may
adopt only such sea lanes and traffic separation schemes as may be
agreed with the States bordering the straits {or with the archipelagic
State] after which" such States "may designate, prescribe or substitute
them.” The same procedure applies, according to Article 42, para. 1(a),
for the adoption by the State bordering a strait of rules and regulations
relating to transit passage in respect of safety of navigation and the
regulation of maritime traffic.

In the provisions here considered the roles of the coastal State and
of the competent international organization are even more tightly
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intertwined, The exercise of the right of the State is conditional upon
the will of the competent international organization. The competent
international organization cannot, however, impose its will on the
State. The State 1s free not to designate, prescribe, or substitute the sea
lanes or the traffic separation schemes. If it, however, chooses to
adopt them, there will be a strong presumption that the sea lanes and
traffic separation schemes are consistent with the requirements set
forth in the Convention.

1t is interesting to note that, according to the Convention, a body of
experts -- the Commission on the limits of the continental shelf -~ has
been entrusted with a task similar to that entrusted to the competent
international organization by Articles 41 and 53 as regards the
determination of the outer limit of the continental shelf beyond two
hundred miles. The coastal State must submit a proposal to the
Commission which makes recommendations to such State. If the
coastal State follows the recommendations, the limits of the
continental shelf it establishes "shall be final and binding." If the
coastal State disagrees with the recommendations, it can only submit
a new proposal to the Commission. Thus, without the concurrent will
of the Commission and of the coastal State, no internationally
opposable outer limits of the shelf can be established.

Provisions involving rights and obligations of the international
organizations

Under this rubric we must mention first of all two provisions;
Article 238, according to which competent international organizations
"have the right to conduct marine scientific research" and Article 278,
according to which competent international organizations referred in
the Parts of the Convention on marine scientific research and on the
development and transfer of technology (Parts XII and XIV) "shall
take all appropriate measures to ensure, either directly or in close
cooperation among themselves, the effective discharge of their
functions and responsibilities under this Part" (namely Part XIV).
Article 238 is completed by the articles that follow it in Part XIII,
where the competent international organization is given the same
treatment as researching States.

Their formulation notwithstanding, these rules do not attribute
directly rights and obligations to the organizations, as the organi-
zations are not parties to the Convention. Under the rules on the law
of treaties, the competent international organizations may, however,
accept the rights and the obligations that treaty parties intend to
accord to them or to establish for them. According to Article 36 of the
1969 Vienna Convention on the Law of Treaties (as well as under
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Article 36 of the §986 Vienna Convention on the Law of Treaties
between States and international organizations or between internation-
al organizations) such acceptance is presumed as far as rights are
concerned, while obligations must be accepted expressly and in
writing.

Consequently, the Intergovernmental Oceanographic Commission,
as the competent international organization for marine scientific
research, may, under the Convention, be presumed to have acquired
the right to conduct marine scientific research. The exercise of this
right may, however, not be possible unless also the connected
obligations are accepted expressly, and in writing, according to the
above mentioned Vienna Conventions on the Law of Treaties.

Independently of the competent international organization having
acquired the rights and obligations, the above-mentioned rule of
Article 238 has another penetrating effect: it binds States parties to the
Convention to treat competent international organizations conducting
marine scientific research in the same way as they are bound to treat
States conducting such research. Of course, this obligation is assumed
towards the other States parties to the Convention and not directly
towards the competent international organization. If, however, the
members of the organization will be parties to the Convention, the
practical result would be almost the same,

As regards Article 278, unless express consent, possibly in writing,
is given by the competent international organization, its effect will be
that of binding States parties to the Convention to consider as
legitimate initiatives and cooperative endeavors undertaken by the
organizations mentioned in the provision.

Before concluding the examination of rules involving rights and
obligations of international organizations, it seems useful to mention
that in some cases the Convention (and also the customary rules that
have emerged parallel to, or enhanced by, the Convention) has the
effect of changing the scope of the competence of an international
organization. Thus, fisheries commissions whose principal function
used to be to allocate fishing rights in waters that, in whole or in part,
are now included in exclusive economic or fishing zones, have lost, in
whole or in part, this competence.® For instance, the Baltic Sea

6See MILES, Changes in the Law of the Sea: Impact on International
Fisheries Organizations, 4 OCEAN DEV'T & INTL. LAW, pp. 409-
444 (1977); Carroz, Institutional Aspects of Fishery Management
Under the New Regime of the Oceans, 21 SAN DIEGO LAW REV |
pp.513-540 (1984); PAOLILLQ, Institutional arrangements (quoted at
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Fisheries Commission has seen its fishing rights allocation powers
extinguished because the whole of the Baltic Sea is now part of
jurisdictional waters of the coastal States. Conversely, Article 39,
para.3, of the Convention, in prescribing that aircraft exercising the
right of transit passage over straits shall observe the rules of the air
prescribed by ICAO, widens the spatial scope of these rules and
consequently the scope of the legislative power of the body, namely
the ICAQO Council, which is entitled to adopt them.” These rules and
powers were, according to the 1944 Chicago Convention, limited to
the high seas. The same applies, under Article 54, as regards overflight
of archipelagic sea lanes.

The Role of International Organizations Before Entry into Force of
the Law of the Sea Convention

The references to international organizations contained in the
Convention that we have just considered, and the fact that the role of
universal organizations they describe is often intertwined with that of
"generally accepted” international rules and standards, which in most
cases are already in existence and which in most cases also are
elaborated by or within international organizations, have had a
remarkable consequence: various international organizations have
started to react to the provisions of the Convention containing these
references and have taken action in various ways.

I shall mention only briefly the Preparatory Commission for the
International Sea-bed Authority and the International Tribunal for the
Law of the Sea. This entity, which has been meeting regularly since
1983, has an important role in preparing for the functioning of the
International Sea-bed Authority through the elaboration of appro-
priate rules, regulations, and procedures. Moreover, it serves as the
mechanism for the application of the provisional regime for the
exploration of the deep sea-bed mineral resources provided for in
Resolution II of the Third UN Law of the Sea Conference. The
adaptations Part XI of the Convention will probably require in order
to become more widely acceptable, and permit the universal accep-
tance of the Convention, might be pursued by States within the

ncte 2), pp.162-163.

"Hailbronner, Freedom of the Air and the convention on the law of
the sea, 77 AMERICAN JOURN, INT. LAW, pp.490-520 at 501
(1983); Treves, La Navigation (quoted at note 1), p.799.
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PrepCom or at the margins of it. The PrepCom seems the forum that
gives the best guarantees of avoiding reopening for discussion also the
aspects of the Convention that are different from deep sea-bed
mining.

Nevertheless, the PrepCom is more a conference of States than an
international organization. However important, its role is different
from that of the universal organizations mentioned in the Convention.
Its purposes are connected with activities that the Convention, as
mentioned above, decided could not be entrusted to existing
organizations.

As regards existing international universal organizations, the first to
be mentioned is, obviously, the United Nations. The U.N. deals with
the Law of the Sea through its Office for Ocean Affairs and the Law
of the Sea.? Apart from functioning as Secretariat to the PrepCom,
the Office has the function "to facilitate widespread acceptance of the
new regime for the oceans."? In doing so, not only does the Office
conduct studies and publish relevant documents. It provides "States
with information and support to facilitate the process of
ratification"'? of the Convention. As we read in one of the very
informative reports submitted every year to the General Assembly,
"the Secretary-General considers this an important function given the
continuing need to strengthen the new regime of the oceans."!1

This function has been performed in particular by helping States
that require assistance in "planning and programming for maritime
areas under national jurisdiction” and by assisting them "in the review

8The most complete indications as to the activities of the Office are in
the Reports on the Law of the Sea that the Secretary-General of the
UN adresses every year to the General Assembly. So far the following
have been published: A/39/647 (1984);, A/40/923 (1985); A/41/742
(1986); A/42/688 (1987); A/43/718 (1988). For some comments made
at the Cardiff Meeting of the LSI (1985), see Treves, The EEC, the
UN and the Law of the Sea, in BROWN and CHURCHILL, The UN
Convention on the Law of the Sea: Impact and Implementation,
pp.518-526 espec.523-525 {(1987).

9A/43/718 para. 180.
104 /40/923 para. 137.
114 /407923 para. 137.

29



of the existing situation, identification of needed measures including
the adoption of new legislation based on the Convention."!?
Moreover, the Office has started convening meetings of experts
with a view to develop advice on the implementation of certain aspects
of the Convention "in order to promote a common approach to such
matters.” One such meeting has been held in 1988 on the drawing of
baselines and its report has been recently released.'®* Another one
will take place in September, 1989, on marine scientific research.
Finally, the Office ensures the coordination between the UN and
other UN agencies (especially FAO, ICAO, ILO, UNESCQO, UNC-
TAD, and UNEP). A consultative inter-agency meeting was held in
1988. It "emphasized that, even though the Convention was not yet in
force, it nonetheless exerted a powerful influence on actions taken in
international and regional forums." "International organizations were
understood to be major players” in the ongoing relationship between
scientific and technological development "and the evolution of ocean
law and policy both by virtue of their mandates and by the extent to
which they influence State practice...Emphasis was therefore placed
on the need to ensure consistency and uniformity in implementation
of the Convention, by States and also by International Organi-
zations" 14
As far as other universal organizations are concerned, it seems
particularly interesting to consider FAQO, IMO, IOC and ICAOQ.
FAQ has convened in 1984 a World Conference on Fisheries
Management and Development. The result of the Conference was a
"Strategy for Fisheries Management and Development® containing a
detailed set of guidelines and principles. Although it purports to be
without prejudice to the provisions of the Law of the Sea Convention
and it intends not to re-open issues that were settled at the Third UN
Conference on the Law of the Sea, the strategy takes full account of
the extension of national sovereign rights on fisheries resources
enshrined in the Convention. Also, and perhaps even more so, in the
assistance it gives to developing countries on fisheries matters FAQ
bases itself on the concept of the coastal State’s sovereign rights on

127 /43/718 para. 186.

13The Law of the Sea -- Baselines: An Examination of the Relevant
Provisions of the United Nations Convention on the Law of the Sea,
New York,1989.

144 /43/718, para. 219,
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living resources within economic or fishing zones and aims at
exploiting the potential of these zones and overcoming the problems
they give rise to.1®

IMO is undoubtedly the competent international organization more
often referred to in the Convention, as well as the Organization whose
law-making activities are most decisive for determining the conduct
of the coastal States. As we have seen above, IMO has been somehow
made the custodian of freedom of navigation to counterbalance in
many instances the new powers given to coastal States. This has
certainly not remained unnoticed by IMO. The organization has
conducted -- in cooperation with the UN Office for Ocean Affairs
and the Law of the Sea -- an extensive "Study of the implications for
IMO of the United Nations Law of the Sea Convention, 1982", which
was published in 1987,!¢ and also engaged in some specific action
relevant for the Convention,

It is noteworthy that the above-mentioned study assesses the
implications of the Law of the Sea Convention for IMO with respect
to three main questions. The questions are the following:

1) Do certain provisions of the Convention make it necessary or
desirable for IMO to consider amendments of revisions of any of
the treaty or other instruments adopted within IMO or
administered by it?

2) Do certain provisions of the Convention make it necessary or
useful for IMO to develop new international regulations or rules
on any matter within the competence of IMO?

3) Does IMO have to develop new procedures or revised machinery
in order to undertake new or modified responsibilities assigned
to it or otherwise assumed by it?!?

The study envisages in detail the provisions of the Convention
which may require action in each of the areas covered by the three

15gee UN General Assembly’s Res. 39/225 of 18 December 1984 and
the observations by PAOLILLO, Institutional Arrangements, quoted
at note 2),p. 167.

16MO Doc. LEG/MISC.1 of 27 July 1987, in 3 INTERNATIONAL
ORGANIZATIONS AND THE LAW OF THE SEA: DOCUMENTA -
RY YEARBOOK 1987, pp.340-474 (1989).

171 EG/MISC.1 para. 68.
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questions. For our present purposes it is sufficient to focus especially -
- although not exclusively -- on action already started or completed.

As regards amendments to treaties adopted within IMO made
necessary by the Convention, a diplomatic Conference called by IMO
adopted in 1984 amendments to the 1969 Civil Liability Convention
and to the 1971 Fund Convention. According to the amendments
adopted, the two Conventions now apply to damage caused not only
in "the territory including the territorial sea” of a contracting State, as
the original versions provided, but in its economic zone as well, and
also in an area of 200 miles from the baseline which the coastal State
may determine if it has not established an exclusive economic
zone.1®

While the exclusive economic zone has undoubtedly a customary
status which made it necessary to adopt these amendments, it cannot
be questioned that the adoption of the U.N. Convention on the Law
of the Sea was the event that precipitated the conditions for calling the
conference.

As regards possible new international rules and regulations whose
adoption the Convention might require from IMO, the establishment
of new sea lanes or traffic separation schemes in view of the
responsibilities of IMO considered above is not deemed very urgent
even though it is under consideration. In particular, there seems to be
some hesitation in considering the subject of archipelagic sea lanes, as
the very concept of archipelagic waters does not seem to have, so far,
wide currency in IMQ,1?

Action has been taken concerning artificial islands, installations, and
structures in the exclusive economic zone and on the continental shelf.
With Resolution A.621 of 1988 IMO has adopted measures on action
by coastal States against ships which are reported to have infringed
safety zones around offshore installations and structures, as envisaged
in Article 60, para.6, of the Convention.?’ As we have already
mentioned, the guidelines and principles to be taken into consideration
as regards removal of abandoned or disused installations, mentioned

18] EG/MISC.1 paras. 82-84.
19gee LEG/MISC.] paras 92-93.
204/43/718 para. 55.
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in A;iicle 60, para. 3, have been finalized and will be adopted in
1989.

IMO has also considered the possibility of adopting rules on the
requirements for establishing around installations safety zones of a
breadth exceeding 500 meters, a possibility provided for in Article 60,
para. 5, of the Convention. It has, however, decided not to proceed as
strict enforcement of existing safety measures would, in its opinion,
provide a better solution.??

As regards possible new responsibilities of IMO, two points are
interesting to note, The first is that in the above-mentioned report
(MO raises the question as to whether it should be "willing to accept
the function assigned to it in respect of the maintenance of the list of
experts" to be used for the special arbitration provided by Annex VIII
to the Convention.?® The second is that the report affirms that
"IMQ’s involvement with the giving of publicity in the context of the
Convention on the Law of the Sea may be deemed to be appropriate
and legitimate even with regard to the Articles of the Convention
which expressly assign responsibilities for such publicity to other
named authorities."?*

Thus IMO finds it possible to consider not assuming certain
responsibilities assigned to it by the Convention and assuming
responsibilities the Convention does not assign to it. This is, of course,
perfectly consistent with the observations made above on the need for
the organizations to accept obligations assigned to them by a treaty,
and on the decisive role played by States which are members of the
Organization, and the implied powers of the Organization.

UNESCO’s Intergovernmental Oceanographic Commission (IOC),
after about ten years of discussions, has recommended a reform of its
statutes which was approved by UNESCO’s General Conference in
1987.25 The objective of the initiative of this reform was to take into
account the new ocean regime and in particular the Law of the Sea
Convention. It would seem fair to say that this objective has been

21gee supra note 5.
22A/41/742 para. 35.
ZLEG/MISC.] para. 102 (i).
24LEG/MISC.1 para. 118.

25 /43/718 para. 124,
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reached only in part. In Article 2, para. 1(j), the new statutes, contrary
to what could have been expected, do not accept the right and the
consequential obligations concerning the conduct of marine scientific
research conferred to IOC by the Articles of the Law of the Sea
Convention quoted above. They only empower the IOC to "promote
scientific investigation of the oceans for the benefit of mankind and
assist, on request, member States willing to cooperate to these ends."
The next sentence of the same provision would seem, however
indirectly, to take into account provisions of the Convention,
including in particular Article 247 on marine scientific research
projects undertaken by or under the auspices of an international
organization, as it provides that "activities undertaken under this sub-
paragraph shall be subject, in accordance with international law, to the
regime for marine scientific research in zones under national jurisdic-
tion."

Apart from the question of the role of IOC, the extremely cautious
and indirect language used is -- it would seem -- the reflection of the
strong opposition of certain delegations in IOC in endorsing, before
the entry into force of the Convention, its provisions on marine
scientific research, provisions which many in the scientific community
consider as unduly restrictive.

The International Civil Aviation Organization (ICAQ) has engaged
in a study,?® upon which member States have made comments, of the
implications, if any of the Law of the Sea Convention on the applica-
tion of the 1944 Chicago Convention. The study, on which, as far as
the present writer knows, no final action has yet been taken, concludes
that, although the Chicago Convention does not take into consideration
new concepts such as the exclusive economic zone, it is not necessary
to change it in order to make it applicable to the new zones of national
jurisdiction. Thus, for instance, when the Chicago Convention speaks
of overflight in the high seas, it should be interpreted as including
overflight of the exclusive economic zone, because according to
Article 87 of the Law of the Sea Convention, the right of overflight

*6The ICAO Secretariat prepared a study in 1983 (C-WP/7777); on the
basis of comments by States, a rapporteur (Mr. A.W.G. Kean)
appointed by the Legal Committee prepared a report contained as
attachment to Doc. no. C-WP/8077 (1 October 1985) to which I shall
refer and which is in 2 INTERNATIONAL ORGANIZATIONS AND
THE LAW OF THE SEA: DOCUMENTARY YEARBOOK 1986,
pp.311-318.
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is one of the high seas freedoms that apply to the exclusive economic
zone.

The study notes also that, as we indicated above, the scope of the
Rules of the Air -- and of the pertinent legislative powers of the
Council of ICAO -- would be widened so as to include the overflight
of straits used for international navigation by the rule in Article 39 of
the Law of the Sea Convention. Moreover, the rules of the Convention
dealing with the exclusive economic zone and on artificial islands and
installations could imply, according to the study, the necessity of
"special provisions for flight to, from, or over" such islands and
installations.

Conclusions

it emerges from the observations made in this paper that universal
international organizations have an important role to play in the
implementation of the Convention both when the Convention enters
into force and before. Many international organizations have such a
role, even though it would appear that the most penetrating for the
functioning of the Convention is that assigned to IMO.

As far as the role of international organizations before entry in
force of the Convention is concerned, this role consists, in summary,
first, in providing a forum for discussion and cooperation among
States; second, in providing a mechanism for the production of
international legislation relevant for the Convention; third, as a
particularly relevant aspect of the role just mentioned, of functioning
as an "agent" of the international community for moderating in some
cases excessive exercise of the powers recognized to the coastal States.

All these functions tend to make of the international organizations
entities that may help to a very important extent, on the one hand, in
adapting the Convention to new circumstances without resorting to
formal amendments, and, on the other hand, to ensure its uniform
implementation. This should contribute to stability by discouraging
and keeping under control centrifugal tendencies member States might
develop in applying the Convention.

The functions described above will be mostly performed by the
international organizations on the basis of the will of their member
States and of the powers they have, explicitly or implicitly, under
their constituent instruments and the implementing practice thereof.
They can be based also on the rights and obligations conferred to the
organizations by the Convention and accepted by them.

At least at the early stages after entry into force of the Convention,
it is likely that its membership will be smailer than that of the main
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universal organizations that have a role in its implementation. As the
will of the States members of the organizations is, as said above,
decisive for the performance of this role, the decision of the organiza-
tions to take up this role and play an active part in the implementation
of the Convention will be a test of the attitude of States not parties to
the Convention as regards the parts or rules of the Convention
concerned. This action will certainly be a significant element of the
practice of States relevant for determining whether these parts or rules
of the Convention correspond to customary law, even though it might
be going too far to assume that it can be considered as the decisive or
the only element necessary for this purpose.

As regards the role of universal international organizations before
the entry into force of the Convention, the observations made above
make it clear that this role is important also,

Here, of course, there is no question of the organizations accepting
rights or obligations "assigned” to them by the Convention, because the
Convention does not produce, as yet, treaty rights and obligations. The
role international organizations can play depends exclusively on their
existing powers and on the will of their member States.

The way this role is performed by the organizations -- for instance,
making or not making explicit references to the Convention -- is
important for obtaining insights on the opinion of States on the
Convention or on the parts or rules that are concerned. What we have
said on recent practice in FAO and in the IOC would seem to give a
good example of a case in which, although not mentioning the
Convention, the States members of the organization are comfortable
with the rules involved, and of a case in which at least some of them
are not.

The fact that this role is performed at all permits us to make some
interesting observations. First, it may be seen, exactly as seen above
for the case when the Convention will be in force as regards non-
member States participating in the universal organizations, as an
element of State practice relevant for ascertaining the customary status
of certain rules or parts of the Convention. Second, it evidences the
will of States which are members of the organization to prepare the
legal environment for entry into force of the Convention.

However important the steps already made, it seems however certain
that more could be done. Failure to take action on certain areas where
the Convention requests the organizations to play a role could have a
destabilizing effect, permitting the development of divergent practices
and, consequently, of an uncertain legal environment. An example
would seem to be the lack of action in IMO on archipelagic sea lanes,
if considered against the uncertainty of the law on this subject, as
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shown by the interpretative declarations and replies thereto that have
been occasioned by the Convention’s provisions on archipelagic
waters.

Christopher Pinto: I thank Professor Treves for an excellent introduc-
tion to his paper and also for making such an excellent beginning to
our morning discussion. I would now like to call on Dr. Barbara
Kwiatkowska. She is an Associate Professor of international law at the
University of Utrecht and an Associate Director of the Netherlands
Institute for the Law of the Sea, which has organized these sessions.
She is a regular and most perceptive commentator on the law of the
sea and a major work by her on the exclusive economic zone has been
recently published by Martinus Nijhoff.
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THE ROLE OQF REGIONAL QORGANIZATIONS
IN DEVELOPMENT COOPERATION IN MARINE AFFAIRS

Barbara K wiatkowska
Associate Director
Netherlands Institute for the Law of the Sea
University of Utrecht

Development is not a magic process, nor can it rely on charity;
while each nation must do its utmost to raise its standard of living,
this does not suffice -- a special task rests on the international
community. While everyone will have to realize that they have a role
in saving and protecting world resources, they will also have to
share in a common effort towards the betterment of the life of those
who are on the verge of starvation. Here, then, there is the legal
basis for the development not necessarily of a new world economic
order but of conditions in which the relationship between rich and
poor, the industrialized and under-developed, may change radically
in such a way as to enable the latter to be assured of an equitable
share in the common meal of life. All that is required is the political
will; ...

Judge Manfred Lachs, Law in the World Today, in A. Bos & H.
Siblesz eds., REALISM IN LAW-MAKING, ESSAYS ON
INTERNATIONAL LAW IN HONOUR OF WILLEM RIPHAGEN
100, 105 (1986).

Preface

The needs and problems encountered by less developed countries

(LDCs) -- forming a majority of a present international community
of states -- in the implementation and application of the 1982 United
Nations Convention on the Law of the Sea! are and will remain
within at least a generation the central problems of implementation of
the new legal regime for the seas and oceans as established by that
Convention. Since those problems -~ unlike the ones encountered by

1As of 30 March 1989, the Convention obtained 159 signatures and 40

ratifications. Cf. Satya Nandan, A Constitution for the Ocean, 1
MARINE POLICY REPORTS 1-12 (1989),
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developed maritime states -- siarted only recently to gain wider
attention, this contribution will focus on a systematic examination of
the whole category of issues related to implementation of the new law
of the sea through international institutions in developing country
regions.

Such focus seemed particularly useful not only due to the
importance of the LDCs' implementing efforts and their distinct
nature from the implementing actions of developed states, butalso due
to, as this study will show, the particularly pronounced role (to be)
played by international cooperation of developing states through
regional organizations in effective implementation of the new law of
the sea. The internattonal community of states faces at present major
difficulties in this respect, and as the late Judge Nagendra Singh
emphasized while analyzing the question of sustainable development,
"According to our ancient tradition, when humanity is in distress it
must look to centres of learning."? Our conference seems to provide
an excellent opportunity for activating and reinforcing the public
opinion of lawyers, politicians, and other experts on the major issue
of international cooperation for development in marine affairs.

The roles of international organizations in the new ocean regime set
forth by the LOS Convention have already been extensively examined
in three excellent studies by Edward Miles, Lee Kimball, and Edgar
Gold, who attempted a general appraisal in this respect; a study by
Lewis Alexander who specifically addressed the regional perspective;
as well as in a number of studies focusing on individual or/and
sectoral (fisheries, environment, etc.) organizations.® The present

ZNagendra Singh, Right to Environment and Sustainable Development
as a Principle of International Law, XLISTUDIA DIPLOMATICA 45,
61 (1988).

3See L.M. Alexander, Regional Co-operation in Marine Science,
Report Prepared for IOC, OETO and FAQ, December 1978; E. Gold,
Role of International Agencies, A Paper presented at the SEAPOL
Conference on Prospects for Implementation of the UN Convention
on the Law of the Sea, Bangkok, Thailand, 26-30 April 1987; L.A.
Kimball, The New Law of the Sea and International Institutions, and
The New Law of the Sea and Non-Governmental Organizations, Papers
presented at Pacem in Maribus XV Convocation, Malta, 7-11
September 1987, Coastal /Ocean Management Opportunities and
Trends, A Report prepared for the World Wildlife Fund-US by the
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contribution will discuss the operation of institutionalized cooperation
in the developing country regions at first from the perspective of some
fundamental principles and problems, to be followed by examination
of the role and structure of institutionalized regional cooperation in
general and in the wider Indian Ocean Region in particular.

Fundamental Principles, Rights, and Responsibilities Related to
Development Cooperation in Marine Affairs Through Regional
Organizations

Principle of International Cooperation for Development

As codified in the UN Charter and other multilateral instruments

The UN Charter establishes that one of the fundamental purposes
of the United Nations is: "To achieve international co-operation in
solving international problems of an economic, social, cultural, or
humanitarian character,..” (art. 1, para. 3), and that the United Nations
shall promote "higher standards of living, full employment, and
conditions of economic and social progress and development", with a
view to the creation of conditions of stability and well being which are
necessary for peaceful and friendly relations among nations. (art. 55).
To this end, all members pledge themselves by virtue of the Charter
to take joint and separate action in cooperation with the United
Nations (art. 56).

A general duty of states to cooperate with one another without any
discrimination is further codified in the 1970 UN Declaration on Prin-
ciples of International Law Concerning Friendly Relations and
Cooperation Among States in Accordance with the Charter of the
United Nations, which expressly affirms that the principles of the
Charter embodied in the Declaration constitute basic principles of
international law. The Declaration specifies that states are obliged to
conduct their international relations in, among others, the economic,

Council on Ocean Law (COL), with assistance from N.L. Berwick,
Conservation Systems, 1986 (obtained due to kindness of Dr. L.A.
Kimball, Executive-Director COL); E. Miles, On the Roles of
International Organizations in the New Qcean Regime, in Choon-ho
Park ed., THE LAW QF THE SEA IN THE 1980s, PROCEEDINGS
OF THE 14TH ANNUAL CONFERENCE OF THE LAW OF THE
SEA INSTITUTE ‘1980 383-445 {1983). For works on individual or
groups of organizations, see references elsewhere in this contribution.
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social, and technical fields in accordance with the principle of
sovereign equality and emphasizes the need for economic cooperation,
especially in the promotion of economic growth of the developing
states.

The emphasis on promoting economic and social progress of
developing countries through international cooperation, whether
directly between states or within the competent international
organizations, is also refilected in the 1974 UN Declaration on the
Establishment of a New International Economic Order (NIEQ) and all
other basic documents of NIEO.* In the light of these documents,
international cooperation for sustainable development, both between
industrialized and less developed states (North-South) and between the
LDCs themselves (South-South), is -- next to equity, sovereign
equality, and interdependence - - one of the basic principles on which
the NIEO concept is based.

Under the LOS Conveniion

The abovementioned principles are reaffirmed in the preamble of
the 1982 Law of the Sea Convention, a NIEQ document par
excellence, which is distinct from other multilateral legal instruments
in that no one of them articulates further as many specific obligations
to cooperate in such a variety of contexts as this Convention does.
From amongst such obligations, those contained in Part XIV and
related to cooperation in development and transfer of marine science
and technology are perhaps most significant at the present stage of the
Convention’s implementation. This is because, while the majority of
cooperative programmes in marine research were until recently
concentrated in the developed states, most of the developing countries
face serious shortages and weaknesses in respect of quality and

iNote that since 1979 UN General Assembly adopts each year
resolution on principles and norms of international law relating to
NIEO. In 1990 the GA will adopt the strategy for the Fourth UN
Development Decade, and will held special GA’'s session on
international economic cooperation, in particular revitalization of
economic growth in the developing countries. Cf. P. van Dijk, Nature
and Function of Equity in International Economic Law, 7 GROTIANA
4, 28 et seg. (1986).
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quantity of marine scientific and technical human resources and the
lack of an appropriate infrastructure.’

The reason for this substantial gap between developing and
developed states stems not only from differing levels of economic
development but also from the fact that the great majority of
developing states are only now starting to appreciate the benefits that
could accrue to their economic development through management of
their ocean resources and effective use of ocean space within their
national jurisdiction. So far most of the developing states lack
expertise in integrated marine planning and policy-making, and the
marine component is either one of the least developed or simply non-
existent in national development plans. Therefore, the development
cooperation between technologically advanced states and the less
developed countries, directly on a bilateral basis and through the
competent international organizations, is a necessary condition before
a developing state can overcome the major obstacles in the rational
utilization of marine resources for the benefit of their economic
development,

Although the provisions of Part XIV are -- unlike those of the
UNCTAD International Code of Conduct on the Transfer of
Technology --of a potentially binding nature, they only provide a
framework for implementing the actions of states and international
organizations. This is also evidenced by the Resolution on
Development of National Marine Science, Technology and Ocean
Service Infrastructures which is attached to the Final Act of the Third
UN Law of the Sea Conference (UNCLOS III), and which further calls
upon all states to determine priorities in this respect in their
development plans, and the developing states to establish programs of
technical cooperation among themselves. In addition, the Resolution
urges the industrialized states and the competent international

55ee A H.A. SOONS, MARINE SCIENTIFIC RESEARCH AND THE
LAW OF THE SEA [1-41 (1982). Cf. H. Creech, In Search of an
Ocean Information Policy, 6 OQCEAN YEARBQOK 15-28 (1986). See
also Development of Marine Areas under National Jurisdiction:
Problems and Approaches in Policy-Making, Planning and
Management, Report of the Secretary-General, UN Doc. E/1987/69,
3 May 1987; and ECONOMIC CO-OPERATION AMONG
DEVELOPING COUNTRIES IN MARINE AFFAIRS, UN Sales No.
E.87.ILLA 12, Doc. ST/ESA/191 (1987).
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organizations to expand programs for scientific and technological
assistance to developing countries.

Since the Convention’s adoption similar appeals are repeated each
year in the law of the sea resolutions of the UN General Assembly and
decisions of the UN Economic and Social Council inviting
organizations and bodies of the UN system to continue to provide
assistance to developing states in their assessment of the economic,
scientific, technical, financial, and human resources aspects of marine
affairs.® In 1987 the ECOSOC endorsed the conclusions of the UN
Secretary-General’s Report on Development of Marine Areas under
National Jurisdiction, which recommended the development --in
continuation of the 1984-1989 medium-term plan -- of a more
integrated program of assistance to states during the next medium-
term plan for the period 1990-1995.7 To this end, the UN Office for
Ocean Affairs and the Law of the Sea convened in 1988 a first
consultation among the UN agencies dealing with ocean affairs which
stressed the importance of consistent application and implementation
of the LOS Convention not only by states, but also by international
organizations, especially with regard to technical assistance in marine-
related matters.®

As a legal means of building equitable economic relations

The significance of a principle of international cooperation for
social and economic development and its important place in
multilateral instruments in general, and in the LOS Convention in
particular, is inherently linked with the crucial importance of building
the equitable North-South relationship (dialogue) in the contemporary
world. This is clearly reflected by the 1987 Report of the World
Commission on Environment and Development (WCED) chaired by
Norwegian Prime Minister Gro Harlem Brundtland and giving a
central place to the need for increased international cooperation for

®See, e.g., UN Docs. GA Resolutions 42/20 of 18 November 1987, and
43/18 of 1 November 1988; E/1987/84 of 8 July 1987.

TUN Doc. E/1987/181. For the Report, see UN Doc. E/1987/69, supra
n. 5.

BSee infra n. 59.
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the purpose of achieving sustainable development.® Such need stems
from the rapidly accelerating economic and ecological interdependence
among states which, as an essential consequence, necessitates taking
into account the interests of others., As Judge Manfred Lachs
emphasizes, the awareness of such interdependence paves the way for
the political will of states to cooperate with one another and to reach
agreements in the areas concerned and, thereby, to create
corresponding rules of law.1®

The indispensability of shaping political will to this effect found
also a pronounced expression in the views of Wilfred Jenks, who
emphasized that only if mutual aid for economic stability and growth
becomes "a consistent philosophy, vigorously applied in practice, can
we hope to resolve the North-South tensions by comparison with
which the East-West tensions ... may prove to have been an episode
rather than a watershed of history."}! The concept in question is not
in fact new. As Jenks observes:

Mutual aid is no new-fangled nostrum of rootless radicals; it is part
of the imperishable tradition of western and eastern civilisation
alike; ... but the importance and potentialities of the concept in
contemporary society go far beyond anything which previous
generations could have imagined. There is perhaps no single general
idea which can exercise, and is exercising, so fruitful and fertilising

98¢e OUR COMMON FUTURE, THE WORLD COMMISSION ON
ENVIRONMENT AND DEVELOPMENT (1987). Cf. ONE EARTH

ONE WORLD, REPORT FROM A RESEARCH POLICY
CONFERENCE ON ENVIRONMENT AND DEVELOPMENT,
OSLO, NORWAY, 22-23 MARCH 1988.

M. Lachs, Law in the World Today, in A. Bos & H. Siblesz eds.,
REALISM IN LAW-MAKING, ESSAYS ON INTERNATIONAL
LAW IN HONOUR OF WILLEM RIPHAGEN 100, 111 (1986). See
also, e.g., AK., Koul, The North-South Dialogue and the New
Iinternational Economic Order, 26 INDIAN JOURNAL OF
INTERNATIONAL LAW 385 ef seqg. (1986).

¢, WILFRED JENKS, LAW IN THE WORLD COMMUNITY 66,
74 (1967).
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an influence upon contemporary international law as that of mutual
aid" (emphasis added).!?

At the same time, as the argument is often made that the economic
growth of industrialized states proves no need for (foreign)
development assistance, it is important to emphasize that international
law formerly governed the relationship between states with
comparable industrial wealth and relatively secure access to the
materials and products needed for the working of their economy.}3
Contrary to that, the less developed countries, which contributed to
the increase in the number of states without precedent in the history
of international relations, share at present many serious drawbacks of
a financial, resource, and technological nature which account for the
LDCs® poor progress towards industrialization and a continuing
dependency on primary products. As a result, unlike ever in the past,
the present-day international system is characterized by the
extraordinary strength of the major powers and the extreme weakness
of the vast majority of developing states which are deficient in the
essential elements of economic viability, social cohesion, and political
stability.

Moreover, while countries of the Group of 77 only now start to
determine clearly what forms of international (economic) cooperation
are desirable, and still have difficulties in pursuing shared goals, the
industrialized states, by and large, oppose measures which detract
from the central importance of the market mechanism for inter-
national economic relations. In addition specific and often
underestimated problems are encountered by those developing states
which were formerly colonies. Apart from the well-known question
of national frontiers imposed by colonial powers without any regard
for geographical and ethni¢ conditions to be found in precolonial
traditions, perhaps the worst legacy of colonialism is, as Ambassador
Pinto indicates:

121pid., at 67.

13¢f 1.L. Head, The Contribution of International Law to Development,
25 CYIL 29, 32 (1987); and H. MOSLER, THE INTERNATIONAL
SOCIETY AS A LEGAL COMMUNITY 257 (1980).
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apathy and the failure of confidence in a colonized people: we may
observe this in the absence of enthusiasm, an indolence established
and encouraged by the paternalism of the metropolitan state.l4

As the recent United Nations reports show, in the field of oceans
policy and law, those drawbacks still amount to acute problems of
implementation by the LDCs of the new legal regime for the seas and
pceans.

The exceptional complexity and magnitude of issues involved makes
the change effected by international cooperation for development a
very gradual process despite the fact that the basis for it exists already
in the UN Charter and many other multilateral instruments which only
require elaboration. The experience of the past four decades shows
that the process of reaching political (decisive) agreement on the areas
of common goals, action, and restraint with regard to two comple-
mentary obligations -- for developed states to aid and for less
developed states to use aid wisely -- inheres in serious obstacles on
either part. Two decades ago it was rightly upheld that the future of
development cooperation would depend on the extent to which it
proves possible to emphasize and crystallize the element of mutuality
which is involved; in particular: "If developed countries administer aid
programmes as a charity or a bribe and developing countries claim
them as a natural right, a substitute rather than an incentive for
national effort, there will be no sufficiently solid basis for the
continuity and increased scale of action which is required to meet the
needs."® Today, it could not yet categorically be stated that both
those basically wrong attitudes have already been adjusted, and many
examples of misconceptions of the related issues by scholars from the
developed!® and sometimes also developing!” states could be given.

4M.C.W. Pinto, Problems of Developing States and their Effects on
Decisions on Law of the Sea, in L.M. Alexander ed., THE LAW OF
THE SEA, NEEDS AND INTERESTS OF DEVELOPING
COUNTRIES, PROCEEDINGS OF THE 7TH ANNUAL
CONFERENCE OF THE LAW OF THE SEA INSTITUTE 1972 3, 4
(1973).

I5JENKS, supra n. 11, at 76.

16An example of a striking, often repeated misconception is an
argument that foreign aid is not -- as development of Japan, the UK,
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It is repeatedly emphasized that the key to development is
education. In case of development cooperation we could add to it
education on both sides, as much that of developing as that of
developed states, An awareness of this point was evidenced by a
general agreement at the 14th session of the UNEP Governing Council
in 1987 that the common responsibility for global environment could
emerge only through a change in the values and perceptions of people
which, in turn, had to be addressed by intensifying political will and
educational efforts.1®

In practical terms it seems that, for instance, the clear drawbacks
suffered by the LDCs could more easily be overcome if industrialized
states would -- as a result of adequate policy education -- take
measures to cease continuing their paternalism under bilateral!® and

or the USSR evidences - a necessary element of economic growth. See
M.A.G. YAN MEERHAEGHE, INTERNATIONAL ECONOMIC
INSTITUTIONS 162 (1985), and reply to this argument in the main
text accompanying n. 13 supra. VAN MEERHAEGHE, ibid. invokes
also ridiculous arguments that the work of UNCTAD is an attempt by
its LDCs' employees to keep their high salaries and of states for whom
economic growth cannot be superseded by religious or other
convictions (sacred cows, high birth-rate etc.).

Sometimes an argument is made that there is no general legal
obligation of states to cooperate with one another in accordance with
the UN Charter; this view is related to the misconception that the
basic documents of NIEQ provide for cooperation to the one-sided
advantage of the developing states. See, e.g., WERNER LEVI,
CONTEMPORARY INTERNATIONAL LAW: A CONCISE
INTRODUCTION 262-263 (1979).

17g¢e, e.g., Koul, supran. 10, at 386-387, invoking arguments of food
production and various services for domestic animals in the North.

185e¢ UN Doc. UNEP/GC.14/26 (1987) at 41. Note that in 1988 UNEP
published the International Strategy for Action in the Field of
Environmental Education and Training for the 1990s which replaced
the Thilisi Declaration (1977-1987).

¥For an excellent criticism of the Netherlands development
cooperation (amounting to 1% of the Dutch GNP), see J.J.LAM, van
Gennip, De organisatie van het ontwikkelingsbeleid (Organization of
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multilateral?® development cooperation. As far as marine affairs
are concerned, a desirable effect of such education would certainly be
an extension of development cooperation programs to marine
(resource) sectors, rather than continuing -- except in cases of strong
pressure on the part of competent regional organizations -- to neglect
them on the ground that developing states have no maritime traditions.

Furthermore, due to particular, already noted difficulties faced by
the developing states in building and coordinating an ocean informa-
tion base (infrastructure), a greater comprehension, especially by
bilateral "donors," of the necessity of supporting such an information
base could importantly contribute to diminishing the LDCs’ drawbacks
in this respect. Moreover, although we cannot expect to find unifor-
mity of intention or expectation on the part of all "recipients” and
"donors" of economic assistance -- and the differences in this respect
can even be regarded as contributing to the dynamic of a process in
question -- a greater measure of coordination between bilateral
programs themselves, and between bilateral and multilateral coopera-
tion would seem to be a useful means of improving effectiveness of
such cooperation.?!

DevelopmentPolicy), ECONOMISCH-STATISTISCHEBERICHTEN,
19 October 1988, at 978-982; and for criticism of Norwegian state
practice, see C.A. Fleischer, Global Resource Management from the
Viewpoint of International Law. Is there a Need for Research?,in ONE
EARTH - ONE WORLD, supra n. 9, at 69-78. Note, however, that
paternalism and other negative practices of developed states are, to
some extent, supported by the Third World governing elites. Cf. C.G.
Weeramantry, The Right t¢ Development, 25 INDIAN JOURNAL OF
INTERNATIONAL LAW 482, 501 (1985).

*Note that, e.g., until 1986 (and partly even today) the large alloca-
tions of the EEC in support of South-South regional cooperation of
ACP (African, Caribbean and Pacific) states were neither in form nor
in substance linked to actual intra-ACP regional organizations, but
unilaterally controlled from Brussels.

*IIn Netherlands practice such coordination is left basically for the
LDCs concerned. Note the recent pioneer joint aid projects of the
USA and Japan in Indonesia and India. See International Herald
Tribune of 17 May 1989, at 7. Cf. OCEAN MANAGEMENT: A
REGIONAL PERSPECTIVE, REPORT BY A COMMONWEALTH
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Notwithstanding the rather gradual progress which is largely due to
lack of experience, and serious educational effort required on the part
of -- let us emphasize again -- both less developed and industrialized
states, the political will to cooperate with a view to determining an
adequate North-South relationship does undergo discernible changes
and gradually affects the inevitable evolution of law.2? The body of
principles and rules governing equitable economic intercourse and
cooperation between industrialized and developing states, although
still limited, is gradually expanding and -- unlike some authorities
maintain -- increasingly guides states in how the economic power
should be better balanced.

Principle of Economic Cooperation Among Developing Countries

The principle of economic and technical cooperation among
developing countries (ECDC/TCDC) originated at the 1955 Afro-
Asian Conference held in Bandung, Indonesia, but it had been adopted
for the first time by both industrialized and less developed states as a
strategy for development during the 6th Special Session of the UN
General Assembly in 1974 and, consequently, was reflected in all basic
documents of NIEQ. As a result, the ECDC/TCDC became one of the
major issues in a number of programs both within and outside the
United Nations system, including programs of the UN specialized
agencies dealing with ocean affairs, such as FAQ, UNEP, or UNC-

GROUP OF EXPERTS, para. 4.15 at 60-61 (COMMONWEALTH
SECRETARIAT 1984); and N. Tenzer and F. Magnard, Coordinating
Aid, ACP-EEC THE COURIER 88-90 (1989 No. 113).

22gignificantly, while in 1974 the United States and five EEC member
states (Belgium, Denmark, Federal Republic of Germany, Luxemburg,
and the United Kingdom) voted against the UN Charter of Economic
Rights and Duties of States, in 1986 only the United States voted
against the UN Declaration on the Right to Development which was
adopted by a large majority of 146 votes, including that of France
which abstained in 1974. See C.A. Colliard, L'adoption par I’ Assemblee
Generale de la Declaration sur le droit au developpement, 33 AN-
NUAIRE FRANCAIS DE DROIT INTERNATIONAL 614, 622
(1987).
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TAD.?® The first extensive UN report on Economic Cooperation
Among Developing Countries in Marine Affairs published in 1987
indicates that the ECDC/TCDC is the important means of implement-
ing the new international economic relations and of enhancing
capabilities of the LDCs in marine affairs.?* The report emphasizes
that the adequate support/participation of industrialized states and
international organizations is and should continuously remain an
essential element of promoting and expanding South-South coopera-
tion in marine affairs.

The support from industrialized states mentioned above does not
seem to detract from the significance of South-South cooperation.
Such cooperation should not be conceived either as directed against
the developed states or as a substitute for cooperation between
developing and industrialized states. On the contrary, the ECDC/-
TCDC would seem to be a necessary strategy at the present stage of
the development process wherein some LDCs have emerged as newly
industrialized countries with technological capabilities to transfer, and
whereby all developing states can take advantage of the existing com-
plementarities in their economies. At the same time, due to such
nature, the principle of ECDC/TCDC should be construed as a kind
of guidance for implementing by states of their basic duty to cooper-
ate for social and economic development (or a corollary of this basic
duty), rather than a separate (legal} principle.

Development Cooperation and International Peace

It is widely acknowledged that international cooperation for
economic development (both North-South and South-South) on the
one hand, and international cooperation for the maintenance of peace
and security on the other hand, are complementary to each other.
International development cooperation may, by facilitating national
economic development, promote national political stability and,
thereby, enhance the prospects for peace in international political

23See, e.g., REPORT OF THE FAO WORLD CONFERENCE ON
FISHERIES MANAGEMENT AND DEVELOPMENT, Resolution 9
(Rome 1984), and UN Doc. FAO COFI/87/5 (1987); UN Doc.
UNCTAD TD/B/C.4(XII)/Misc.2 (1988). On the EEC-ACP South-
South cooperation, see R. Green, Intra- ACP Cocperation, ACP-EEC
THE COURIER 70-72 (1988 No. 112).

UN Doc. ST/ESA/191, supra n. 5.
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relations.Z® And vice versa, international cooperation for the mainte-
nance of world peace and security may facilitate or even be a
necessary condition of a fuller development of mutual cooperation for
economic stability and growth.

The contribution of international cooperation for development of
world peace and security: Pax justitiae opus -- is one of the most
prominent rationalizations of such cooperation, especially at the
multilateral (global and regional) level, Bilateral cooperation is usually
legitimized rather in terms of the criterion of national interest,
although, e.g., the United States tends to justify expenditures for
development programs on the grounds that they serve the national U.S.
interest by strengthening the foundations of world order, and India
tends to conceive the economic assistance it receives as serving values
broader than only the welfare of India.

As the argument is sometimes made that underdevelopment of the
LDCs cannot represent a threat to peace, because these states -- due
to their underdevelopment -- are incapable of launching aggression,
it should be emphasized that such argument fails to take account of an
important point, namely that "starting a war is not the only way of
causing a war".2® The major issue is, in particular, that the develop-
ing states may endanger international peace and security and thus the
stability of the global system, not by means of aggression but by
"passive provocation"; in other words, not by posing threats/starting
aggression but by presenting temptations to the outside powers as
potential objects of rivalry and arenas for intervention and counter-
intervention. It is such "passive provocation,” clearly a major phenom-
enon of our time, that provides a key to the understanding of the
relationship between mnational economic underdevelopment and
international political stability and, consequently, to an appreciation
of the indispensability of international cooperation for development
from the viewpoint of maintenance of world peace and security.

An awareness on the part of less developed states of their (poten-
tially) "passive provocation" role explains a particular sensitivity of

25¢ . art. 55 of the UN Charter referred to earlier.

26gee IL. Claude, Economic Development Aid and International
Political Stability, in R.W. Cox ed.,, THE POLITICS OF
INTERNATIONAL ORGANIZATIONS 49, 55 (1970).
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those states with regard to security matters.?” The security concerns
of the LDCs not only influenced to an important extent many new
principles and concepts of the 1982 Law of the Sea Convention (with
regard to issues such as straits, the archipelagic state regime, or
scientific research and artificial islands in the 200 mile economic
zone}, but also continuously impact upon state practice. The necessity
of understanding and proper accommodation of such concerns within
the development of cooperation in marine affairs is also particularly
pronounced in the Indian Ocean region discussed in detail below.

Development Cooperation and Environment

International marine affairs cooperation for social and economic
development inheres, by its very nature, in the adequate accomodation
of the relationship between environmental protection and sustainable
development. This relationship is not only compatible but also
interdependent and mutually supportive, since economic problems
cause environmental degradation which, in turn, makes economic
reform more difficult to achieve. In the long-term perspective, there
can be thus no sustainable development without the rational manage-
ment and protection of the environment. This is increasingly perceived
both by developing states whose underdevelopment causes degradation
of the environment and thereby obstructs economic development and
by industrialized states whose overconsumption and wasteful use of
resources pose a threat to the environment comparable with poverty.
However, the global problems created by inequitable development go
far deeper, with the demands of industrialized states for resources
from developing countries adding to the pressures on environment of
the latter states.?®

The perception of a mutually reinforcing and compatible relation-
ship between the environment and sustainable development is
reflected in the growing number of international treaties and other
instruments, including the 1982 Law of the Sea Convention, which
envisage the strengthening of cooperation between states, directly and

21Cf. Pinto, supra n. 14, at 6; and infra n. 39.

%Note the recent protest of the EEC and USA with regard to
Indonesia’s ban (as of July 1988) on exports of semi-finished rattan
products which is based on Indonesia’s concern over the conservation
of its forests. See-Jakarta Post of 16 January 1989, at 1. See also infra
ns. 90-91.
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through competent international organizations, with a view to ensure
the protection of the environment and the sustainability of economic
development. This approach found also a pronounced expression in the
1987 Brundtland Report of the World Commission on Environment
and Development already referred to earlier. At the same time, the
WCED's Experts Group on Environmental Law included the obligation
of states to cooperate in good faith with other states or through
competent international organizations, especially on transboundary
environmental problems (arts. 8 and 14), as well as several specific
obligations to cooperate, into its Draft Convention on Environmental
Protection and Sustainable Development, indicating that those
obligations find already substantial support in existing general
international law.?®

The UNEP Governing Council endorsed at its 14th 1987 session the
anticipatory, preventive, and integrated approach of the WCED’s
Report dealing with environmental issues and adopted a decision on
The Environmental Perspective to the Year 2000 and Beyond, as
providing a broad framework to guide national action and internation-
al cooperation on policies and programmes aimed at achieving
environmentally sound and sustainable development 3¢

WENVIRONMENTAL PROTECTION AND SUSTAINABLE
DEVELOPMENT, LEGAL PRINCIPLES AND RECOM-
MENDATIONS, R.D. MUNRO, CHAIRMAN, J.G. LAMMERS,
RAPPORTEUR, WCED JUNE 1986, 69-72, 90-119 (1987). C/. supra
n, 9.

305, UN Doc. UNEP/GC.14/26 (1987), Annex I and Annex II
(Environmental Perspective to the Year 2000 and Beyond). Paras. 67-
68 of Annex II contain Goal and Recommended Action for
International Economic Relations. See also decisions of the UNEP
Governing Council 15/2 of 26 May 1989, 15/3 and 15/21 of 25 May
1989. Note, that the UN GA plans to convene a UN Conference on
Environment and Development no later than by 1992. Note further
that the UN ECE endorsed at its 1989 (44th) session the conclusions
of an Ad Hoc Meeting of Experts on the WCED Report (UN Doc.
ECE/AC. 18/2), and welcomed preparations to the 1990 ECE Regional
Conference in Norway which will identify further measures as a
follow-up to the WCED Report.
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Legal Nature of Obligation to Cooperate

The numerous obligations to cooperate, whether express or implied,
formulated by the 1982 Law of the Sea Convention in a variety of
context should, as was already noted earlier, be construed as having
legally binding content. They are -- as Ambassador Pinto, one of the
principal architects of the Convention, put it -~ obligations to act:

Interpretation of these provisions in good faith in accordance with
the ordinary meaning to be given to terms in their context, and in
the light of their object and purpose could hardly lead to the
conclusion that action was not intended. On the contrary, the
injunction to co-operate would seem necessarily to entail the
obligation to enter into negotiations in good faith at the request of
any interested party with a view to transforming a provision worded
in general terms into specific units of obligations for the purpose of
implementation susceptible of being monitored and, where neces-
sary, subjected to dispute settlement procedures,3!

One aspect of this opinion which is of particular interest for our
considerations consists in regarding negotiations (in the sense of
expression of a duty to act) as the means of resolving ambiguities in
application of various cooperative obligations which are laid down
throughout the LOS Convention. Such obligations, while remarkably
numerous, offer usually no more than very general guidance as to the
scope and frequency of cooperative (regional and global) interactions,
and lack two important features: a manifest element of reciprocity or
mutuahty of benef it, and a specification of conduct required to fulfill
given obligation.3? In other words, the cooperative obligations under
the LOS Convention seem at face to lack the textual determinacy
{precision) in the sense of ability to convey a clear meaning, determi-
nacy being perhaps the most self-evident of all charactensncs making
for legmmacy of a particular principle (rule).3® As Thomas Franck

3IM.C.W. Pinto, The Duty of Cooperation and the United Nations
Convention on the Law of the Sea, in REALISM, supra n. 10, at 131,
145. Cf. MOSLER, supra n. 13, at 251,

325ee Pinto, supra n. 31, at 137-138.

33¢f. P. van Di ik, Normative Force and Effectiveness of International
Norms, 30 GYIL 9, 20-21 (1987).
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rightly ascertains, indeterminacy, while sometimes beneficial by
permitting a flexible response to advances in techmnology, has also
costs. In particular:

Indeterminate normative standards not only make it harder to know
what conformity is expected, but also make it easier to justify
noncompliance. Put conversely, the more determinate the standard,
the more difficult it is to resist the pull of the rule to compliance
and to justify noncompliance."

In the case of cooperative obligations under the LOS Convention, a
very refusal to act, e.g., refusal to respond to a request to enter into
negotiations with a view to agree on specific collaborative actions,
could by itself be regarded as amounting to a breach of a legal rule
(enunciated in the Convention) and justifying appropriate remedial
action. However, due to the usual lack of clarity mentioned above, a
proof of breach of a given obligation, i.e., conduct falling short of a
minimum which could be considered cooperation, would not,
according to Pinto, be free from difficulties. Should the burden of
proof lie with the party alleging noncooperation, the lack of specifici-
ty as to the action required could obstruct a proof of noncompliance,
except where the respondent has acted in a flagrant violation of good
faith. Yet, this does not seem to imply a conclusion that cooperative
obligations under the LOS Convention should be regarded as lacking
the textual determinacy to a degree affecting their legitimacy. Such
determinacy "depends" -- according to Franck -- "upon the clarity
with which it is able to communicate its intent and to shape that intent
into a specific situational command. This, in turn, can depend upon
the literary structure of the rule, its ability to avoid reductio ad
absurdum and the availability of a process for resolving ambiguities in
its application."3%

If we agree with the view of Ambassador Pinto quoted above that
the injunction to cooperate entails the obligation to negotiate in good
faith with a view to identify specific units of implementing obliga-
tions, we could argue that such negotiations provide the necessary and
effective means for resolving ambiguities in application of usually

84T M. Franck, Legitimacy in the International System, 82 AJIL 705,
714 {1988).

3571bid., at 725.

55



vague obligations to cooperate under the LOS Convention, and thereby
ensure a degree of determinacy sufficient for acknowledging the
legitimacy of these obligations. At the same time, in case of obliga-
tions entailing global or regional undertakings, the competent
international organizations -- when perceived by those they address
as acting in accordance with their specific mandate and the general
principles of fairness -- would seem to be the most appropriate and
legitimate forum capable of mitigating the textual! elasticity of
obligations here under consideration.

Role and Structure of Institutionalized Regional Cooperation for
Development

Role of Cooperation

In the present era of extensive jurisdiction of states, institutional
cooperation at the regional level plays an increasingly important role.
In 1984, a Report by a Commonwealth Expert Study Group on
Maritime Issues, which was set up by the Commonwealth Heads of
Government of the Asia/Pacific Region with a view to assess the
implications of the LOS Convention for regional cooperation,
emphasized that:

The nature and distribution of the resources, the high cost of their
management and the technological capability that is required, all
strongly suggest that regional cooperation is the most viable vehicle
for realising the long-term potential benefits of the oceans.3®

The emphasis on regional cooperation c¢an alse be found in documents
of the four UN principal and other organizations dealing with ocean
affairs, as well as in many documents of various organizations of

36COMMONWEALTH REPORT, supra n. 21, para. 1.8 at 29. The
Report was followed by THE UN CONVENTION ON THE LAW OF
THE SEA, 1982: A GUIDE FOR NATIONAL POLICY MAKING,
LEGISLATION AND ADMINISTRATION, BOOK 1: GENERAL
INTRODUCTION (COMMONWEALTH SECRETARIAT 1987). C f.
E. Gold and C.L. Mitchell, The New Law of the Sea in the Eastern
Caribbean, in E. Gold ed., A NEW LAW OF THE SEA FOR THE
CARIBBEAN, AN EXAMINATION OF MARINE LAW AND
POLICY ISSUES IN THE LESSER ANTILLES 265, 269, and also at
274 (1988).
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developing states which are concerned with economic cooperation in
general.¥7

However, there exists a whole variety of features which make the
operation of marine-oriented organizations in the developing country
region -- in spite of obvious advantages -- a complex and a difficult
process. First of all:

These international organizations, like any bureaucracy, have their
own internal dynamics, while their modes of operation are also
shaped by external forces, which have nothing -- or very little --
to do with the ... Convention. This implies that any analysis of the
effects of the new law of the sea on international organizations must
reflect an awareness that this regime is only one of the forces
shaping the future of international marine-oriented organizations"
(emphasis added).®

In addition to and in connection with the complexity of the present
North-South dialogue already referred to earlier, such external forces
cover, among others, the position of the two superpowers and three
other permanent members of the UN Security Council and often also
an influence exercised by the most powerful of states bordering given
region.®® Moreover, in development cooperation (aid) issues the

37Note, that Annex VIII of the LOS Convention implies principal
responsibility of FAQ, I0C, UNEP and IMO for ocean affairs. See,
e.g., FAO World Fisheries Strategy, parts VII and VIII, in FAO
REPORT 1984, supra n. 23, and UN Doc. FAO COF1/87/3 (1987);
supra ns. 6-8, 23-24 and the main accompanying text. Cf. A. Tincani,
Regional Cooperation under Lome, ACP-EEC THE COURIER 73-76
(1988 No. 112).

385 W. Koers, Introductory Remarks, in THE LAW OF THE SEA IN
THE 1980s, supra n. 3, at 382. C/. Miles, supra n. 3, at 386-387 and
411-414.

391t could be even assumed that an increase -- through regional
cooperation -- of the coastal states’ control over some strategically
important regions does not lie in the interest of the major powers. On
the role played by great powers in the Indian Ocean, see M.C.W. Pinto,
Economic, Scientific and Technical Cooperation in the Indian Ocean,
in THE LAW OF THE SEA, ESSAYS IN MEMORY OF JEAN
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Western powers and the Soviet Union compete for support from
amongst developing states, with the Western powers largely divided
between state members of the European Community and the United
States. There exist also several other disintegrative factors in any
regional organization, such as unequal costs and benefits to member
states, or nonmembership of one or more states within the region. One
of the most difficult aspects is perhaps that of the quality of
governmental representatives. Since the rotation of governmental
officials cannot be prevented, it is essential that the regional
organizations’ meetings are at least attended by the home-based
officials involved in marine affairs and not only by staff members of
the embassies, and that the officials joining for the first time a given
organization are well prepared in advance of the meeting. This -- let
us emphasize -- relates as much to the developing as to the developed
states. In fact, all special advantages of nongovernmental organizations
which are identified further by Lee Kimball are clearly disadvantages
and sometimes even disintegrative factors in any governmental
organization.

Bilateral development cooperation, designed to reinforce the f oreign
policy objectives of the "donors," is an important factor which
parallels, and should be adequately coordinated with, multilateral
programs within international organizations.*® Although such
bilateral cooperation is vastly superior in size to multilateral programs,
the marine affairs programs (aid) are mainly promoted at the
multilateral level. At the bilateral level, e.g., in the Netherlands,
marine sectors are included in development cooperation to a very

CARROZ 189, 191-196 (FAO 1987); and on the U.S. role in the
Caribbean, see, B. Blake, Whither Caribbean Integration?, ACP-EEC
THE COURIER 58, 59 (1988 No. 112). Note also the Commonwealth’s
activities aimed at the strengthening of economic independence and
regional cooperation of small Indian Ocean, Pacific and Caribbean
island states with a view to safeguard their security. See International
Herald Tribune of 28 December 1988, at 4.

0Cf. supra ns. 19-21 and the main accompanying text. Note, e.g.,
negative effects of reversing by President Reagan of Carter’s policy
supportive for regional integration in the Caribbean, and of
introducing a policy based on selective bilateral cooperation which
spilled over to other "donors" (including Canada and the EEC) to this
region.
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limited extent.*! Such sectors could presumably be covered by the
element of "integrated environmental management” which was recently
introduced in bilateral programs, and in the long term grow into a new
sectoral program of "integrated ocean management." An alternative
solution could be that applied by the U.S. AID (Agency for Interna-
tional Development) which since 1986 operates a special Coastal
Conservation Department. Since one of the main objectives of bilateral
program is usually the so-called "institution-building,"” the
strengthening through such programmes of the institutional framework
in marine sectors, including the information base? of bilateral
"recipients,” could contribute significantly to the development of
indjvidual capacities of developing states in marine affairs which are
the necessary prerequisite of participation by these states in
technology transfer and of effective promotion and operation by them
of the relevant regional programs.

This is particularly important in view of the fact that developing
countries have only recently begun to appreciate and to reach
agreement on the areas of shared interests and a continuing common
concern for their realization, being the necessary conditions of in-
stitutionalizing effectively regional approaches to solving ocean
problems. Apart from the LDCs’ numerous drawbacks of a technical,
scientific, and financial nature aiready addressed earlier in this study,
many LDCs were in the past reluctant to surrender their newly gained
independence in favor of what they perceived as the uncertain
benefits of participating in a wider regional framework. In addition,
the related important reason for delayed progress in institutionalizing

4INote, however, the recent report on Expertise and F acilities in the
Netherlands for Marine Education Projects in Developing Countries,
Netherlands Marine Research Foundation (1988). As regards the
multilateral development programmes in marine affairs, they are
particularly promoted by Canada and France, to a lesser extent by
Scandinavian countries, and recently by the USA also.

42§/ that building an information base is at present given no priority
under the existing bilateral development cooperation of, e.g., the
Netherlands and Canada. Note also, however, that information services
are supported within the EEC-ACP regional programs, €.g., the
Pacific Regional Marine Resources Programme aims at, among others,
establishment of the Regional Tuna Fisheries Information Service
(900.000 ECU). Cf. supra n. 3.
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marine affairs (and any other) cooperation in developing country
regions was a concern not to undermine the central (universal) role of
the United Nations.*3

However, both arguments specified above become at present less
apparent. This is due to increasing acknowledgment of the theory of
developmental functionalism equating international organization with
a state-building (and not state-undermining, like under regulatory
functionalism) enterprise which is aimed at assisting states in
achieving effective statehood.* Yet, the flexible organizations
designed mainly for the international coordination of various specific
measures are -- especially in the case of newly established
organizations -- comparatively the most successful in developing state
regions, as such organizations do not represent general limitations on,
or threats to, national policies of the participating LDCs.*® And as
regards the role of the United Nations, almost all non-UN regional
organizations maintain, in one form or another, some functional
relationship with the relevant bodies and organizations of the UN
system, with such regional organizations operating in a manner
complementary to, rather than in substitution f or, the functioning of
organizations of the UN system. In the field of ocean affairs some
important, presently non-UN, organizations have even been -- as will
be further discussed below -- initiated within the UN, and a leading
role of the United Nations is clearly confirmed by the principal
responsibility of the four UN organizations for ocean aff airs, and by
a central and coordinating role played by the UN Office for Ocean
Affairs and the Law of the Sea.

“3For both arguments, see, e.g., S.P. Sharma, Regionalism Versus
Universalism in Institution Building, in R.P. Anand ed., ASIAN
STATES AND THE DEVELOPMENT OF UNIVERSAL
INTERNATIONAL LAW 130, 137 and 139 (1972).

4Cf. Claude, supra n. 26, at 57; R.S. Pathak, The Functioning of
International Law in the International S ystem, 24 INDIAN JOURNAL
OF INTERNATIONAL LAW 1, 6-7 (1984).

*Note, e.g., an unexpected collapse of the East African Community
(EAC) and its East African Marine Fisheries Research Organization
{EAMFRO) in the end of 1970s, and of African and Mauritanian
Common Organization (OCAM) in 1985.
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The emphasis on complementary functioning of UN and non-UN
regional organizations has also an aspect opposite to that addressed
above, namely that even the best functioning UN body or organization
should not be perceived as capable of substituting effectively for the
non-UN regional organizations specialized in ocean affairs.
Furthermore, while collaborative undertakings in ocean affairs fall
within the broader scope of regional economic cooperation and, as
appropriate, integration, the effectiveness of such undertakings
requires their promotion either through independent marine-oriented
organizations or through specifically marine-oriented organs of the
regional multipurpose or economic organizations. Generally, at the
present stage of the LDCs’ regionalism, a functional cooperation in
marine affairs through specialized institutions is a preferable option
to the ideal of a closer economic integration. For instance in the
Caribbean, the establishment of a new Standing Committee on
Fisheries of the CARICOM would be preferable to inclusion of
fisheries into the CARICOM’s Common Market.*® Such specialized
(functional) cooperation is not only easier to implement and coordinate
for participating LDCs, but is also being supported more willingly by
the foreign (bilateral and multilateral) "donors” of the necessary
development aid. The feasibility of making practical use of these
advantages is confirmed by an increasing effectiveness of cooperation
of states through, e.g., the South Pacific Forum Fisheries Agency

465ee N. Chutkan, CARICOM and the Law of the Sea: the Case for
Extending Caricom to Fishing in the Caribbean, 2 EMORY JOURNAL
OF INTERNATIONAL DISPUTE RESOLUTION 385, 407-421
(1988); and UN Doc. FAO FL/WECAF/86/12 (1986). On fisheries
activities within the OECS, see UN Docs. FAO FL/WECAF/83/7
(1983), FL/WECAF/83/8 (1983), FL/WECAF/84/9 (1983), and
WEFR:WP/5 (1983). Note that QECS is also involved in preparing
guidelines for a coordinated approach of OECS countries to maritime
boundary negotiations. Cf. general observations by B.M. Carl, The
European Economic Community as a Model for Developing Nations, in
EUROPEAN ECONOMIC COMMUNITY: TRADE AND
INVESTMENT 22-1/22-43 (1986).
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(SPFFA) or Indian Ocean Marine Affairs Cooperation Conference
(IOMAC).*7

Model of Cooperation for Integrated Ocean Management

The regional trans-sectoral organizations of developing states, such
as the South Pacific Forum or IOMAC, provide moreover the most
adequate model for cooperation in that such organizations can play a
particularly pronounced role in activating, facilitating, and assisting
its member states in their efforts to translate a perception of an
integrated (trans-sectoral) concept of ocean development which is
ambodied in the 1982 Law of the Sea Convention into practical
measures for ocean policy-making, planning and management.*® The
Convention now provides a foundation where interactive
terrestrial/coastal/ocean uses may be taken into account.

The building and strengthening of national marine affairs
capabilities of the developing states is the principal aim of regional
cooperation for integrated ocean management whether within or
outside the United Nations system. A regional institution becomes,
therefore, a means of necessary, coordinated, and joint efforts of
states aimed at the establishment, implementation, and consolidation

TNote that none of the South Pacific island states that became
independent succeeded to the IPFC (FAQ), but instead all of them
joined with Australia and New Zealand to form the SPFFA.

485ee COMMONWEALTH REPORT, supra n. 21 which was the first
report treating the issues raised by the LOS Convention in an
integrated (trans-sectoral) manner; and also UN Doc. E/1987/69,
supra n. 5. Cf. Hiran W. Jayewardene, Law of the Sea Aftermath:
Gearing for the Management of Marine Affairs, in INSTITUTIONAL
ARRANGEMENTS FOR MARINE RESOURCE DEVELOPMENT,
UN Sales No. E.84.11.A.9, Doc. ST/ESA/144 (1984), at 42-46; 1.P.
Levy, Towards an Integrated Marine Policy in Developing Countries,
12 MARINE POLICY 326-342 (1988); E. Mann Borgese, United
Nations: Future Trends, in THE ADAPTATION OF STRUCTURES
AND METHODS AT THE UNITED NATIONS 373, 379-392 (1986);
Nugroho Wisnumurti, Regional Cooperation: Some Reflections on its
Institutional Aspects, in INTERNATIONAL SYMPOSIUM ON THE
NEW LAW OF THE SEA IN SOUTHEAST ASIA 167-169 (DOSP
1983); 1986 COL Report, supra n. 3.
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of required national marine affairs policies, which take due account
of interactions between terrestrial, coastal, and ocean activities. Such
process, while responding to expressed needs of the LDCs, has to be
substantially supported by industrialized states and the competent
international organizations. However, as the Secretary-General of
IOMAC, Ambassador Jayewardene, emphasizes:

Gearing a nation for effective marine affairs management in an
integrated policy-making and organizational effort is not easily
achieved."t?

In particular, first, there must be adequate recognition of the
significance of the marine resource potential which can only be based
on appropriate information. Second, there must be at least general
governmental acceptance of the concept of co-ordinated, if not
integrated national policy-making in respect of marine affairs, as
would bring about the most effective and efficient deployment of
resources for ocean development. Third, there must follow a
determined effort in developing skills and offshore research and
development activities through investments in manpower and requisite
finances. Usually such a national response can emerge and remain
viable and dynamic not only through high level executive direction,
but through the sustained commitment of concerned administrators at
all levels, as well as scientific and technical personnel directly
involved in the identification and execution of national plans and
activities. The difficulties inherent in the development of this process
are clearly evidenced by the fact that the national ocean affairs
managerial and administrative machinery of most of the LDCs
continuously reveals, except in a few sectors such as fisheries and the
environment in some regions, a paucity or even non-existence of
expertise and institutional infrastructure to absorb or implement
program conceived in various regional fora. At the same time,
whichever organizations are involved, it is often not possible to find
all the coastal states in a region attaching the same level of priority to
ocean affairs’ management and administration.

A useful model for implementing an integrated ocean management
and eliminating the existing deficiencies provides Jayewardene's

49Building and Strengthening Marine Affairs Capabilities in the Indian
QOcean Region Through a Programme of IOMAC, United Nations and
Donor Country Collaboration, Presented by the Secretary-General,
Doc. IOMAC-1/SC-3/4, November 1988, at 3.
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concept of seven major stages in this process. These stages, which are
assisted and coordinated by IOMAC in the wider Indian Ocean region
and which may as well apply elsewhere, are: | - promoting awareness,
assessment and plan; II - basic training; III - organization; IV - basic
institutional support; V - direct country support, VI - secondary
development; and VII - progressive development beyond phases III
through V.50

1. Adequate (initial and continued) awareness of the marine
resources potential is of primary importance in view of the fact that
its lack is one of, if not the main, reason for nonemergence of
appropriate marine affairs capabilities in a majority of coastal states
in the Indian Ocean and other developing state regions. Further, any
effort to assist in the process of building national capabilities must be
based on a proper assessment of the national context. Such assessment
could eventually be achieved by joint national and international expert
teams set up by a regional organization which may also provide an
effective planning mechanism. Planning would necessarily reflect
national priorities derived from the relevant policy guidelines, and
where required, lead to the production of integrated management
structuresand/or coordinating mechanisms, Necessary provision would
be made at this stage for traning of personnel, identification of
sources of funding, technical and material assistance, and a nationally
focused project of assistance, to be supported by multilateral or
bilateral aid programs.

II. The assessment and planning stages would result in creation of
a core group of administrators and experts who have gained exposure
to current trends and approaches as well as potential constraints in
gearing for marine affairs. Nevertheless, their efforts can be translated
into real meaning only through emergence of a cadre of marine affairs
oriented personnel who would man the second rung in the national
organization. To this end it would be necessary to provide
complementary, more focused training programs.

ITI. As envisaged above with regard to the planning process, the
national strategy may encompass the necessary preliminary
organization for marine affairs management (including establishment
of the integrated institutional and/or coordinating national
mechanism) which could be assisted, as necessary, through the
regional program. Due to different socio-economic realities of states,
and rapid transformations occurring in a complex ocean environment

807bid.
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through growth of ocean-related technology, there is no single model
of institutional (regulatory) arrangements applicable to all countries.
Such arrangements must be flexible enough to produce the coordinated
management response corresponding to socio-economic requirements
of particular states.

IV. Where states have designated the creation of national marine
affairs institutions or the upgrading of existing institutions as part of
their declared national strategies, accelerated development in the field
may require support for the establishment of the basic infrastructure
or primary strengthening of existing institutions to enable the early
fulfilment of the new role. This basic institutional support could be
channelled through a regional organization to a number of selected
countries.

V. Once such basic infrastructure has been set up, direct bilateral or
international support programs could be worked out for individual
countries. Regional organization could continue to be associated in
monitoring further development and harnessing additional support, as
well as providing training facilities and opportunities for participation
in cooperative activities.

VI. Varying levels of national capacities to participate in integrated
marine affairs management would dictate that only a limited number
of states (group A) would progress through phases I to V in a given
period of time. Accordingly, those states which were not able to
progress during stage I may be ready to embark on a program of
development as a second group (group B) when the first group (group
A) would, for instance, be passing through phase V of its
development.

VII In the last phase and beyond, there would be a repetitive cycle
of states in groups A, B, etc., passing through the various phases of
development, until the optimum attainable level of development is
reached within the entire ocean basin in terms of realizing the
fundamental objective of creating requisite marine affairs capabilities,
In the wider and nonhomogeneous regions such as the Indian Ocean or
Caribbean the ultimate achievement of this objective would at first
occur in particular subregions and in a longer perspective in such
entire regions.

Structure of Cooperation

The institutionalized regional cooperation in marine affairs is
structured along a general framework of organizations within and
outside the United Nations system. This framework evidences a
diversity in the concept of region which is defined by Lewis
Alexander as follows:
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A region is a geographical phenomenon -~ an area of the earth
surface which is differentiated from other areas by the existence
within it of a certain feature or association of features. The
distinguishing criteria for the region may be physical in nature,
such as deserts or semi-enclosed seas, or they may represent
demographic, economic, political, or other elements. There are, in
fact, no limits to the categories of criteria which may be selected in
determining a region, just so long as the criteria are valid ones and
the areas in which the criteria occur can be differentiated
geogn;ziphically from other areas and can be represented on a
map.

The marine regions are usually of three kinds: geographical (defined
in terms of ocean basins and semi-enclosed seas), institutional (defined
by the limits of competence of a regional organization or by terms of
international treaty), and functional (defined in terms of a particular
management problem), but no standard classification system of
geographical regions exists.

Once we identify regional organizations within and outside the UN
system operating in a given region, we can distinguish further various
marine sectors (fisheries, shipping, etc.) in terms of their coverage by
the organizations concerned. A clear identification of such basic
framework with regard to a particular region or subregion can be
especially useful for developing states for the purpose of determining
the possible institutional arrangements on which they can base in their
cooperation. At the same time, an awareness of a framework in
question in its complexity and in all other regions can be useful as
providing evidence of solutions applied elsewhere which might, with
appropriate adjustments, serve as models to be followed in a given
region or subregion.

Regional organizations within the UN system
The framework of regional organizations within the United Nations
system consists of®%

SlAlexander, supran. 3, at 1-4 et seq.

52

See Annotated Directory of Intergovernmental Organizations, UN
Doc. A/CONF. 62/L.14 (1976). For more detailed review, see works
of Alexander, Gold and Miles, as well as 1986 COL Report, supra n.
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- five economic comissions of the UN Economic and Social Council
(ECOSOC) which include: Economic Commission for Europe (ECE);
Economic and Social Commission for Asia and the Pacific (ESCAP,
until 1974); Economic Commission for Asia and the Far East
(ECAFE); Economic and Social Commission for Western Asia (ESCWA
until 1973); United Nations Economic and Social Office in Beirut
(UNESOB); Economic Commission for Africa (ECA); and Economic
Commission for Latin America and the Caribbean (ECLAC);

- regional bodies and projects of the United Nations Environment
Programme (UNEP) and three UN specialized agencies, i.e., Food and
Agriculture Organization (FAQ), Intergovernmental Oceanographic
Commission (IOC), and International Maritime Organization (IMQO),
which have principal responsibility in ocean affairs, and of other UN
organs and specialized agencies concerned with ocean affairs; and

- bodies for inter-agency cooperation and coordination which
include: Office for Ocean Affairs and the Law of the Sea (OALOS)
which is a central coordinating agency headed by the UN Under-
Secretary-General, Satya N. Nandan; Subcommittee on Marine Affairs
of the Administrative Committee on Coordination (ACC) of the
ECOSOC, participation in which is open to all UN organizations;
Inter-Secretariat Committee on Scientific Programmes Relating to
{Oceanography (ECSPRQ) with participation of UN/OALOS, FAOQO,
IOJNESCO-10C, WMO and IMQO; Joint Group of Experts on the
Scientific Aspects of Marine Pollution (GESAMP) which is sponsored
jointly by UN, IMO, FAQ, UNESCO, WMO, WHO, IAEA and UNEP;
FAOQO Committee on Fisheries (COFI) which coordinates activities of
the UN and non-UN fisheries organizations; and Environment
(Coordination Board of UNEP,

The United Nations economic commissions reflect a combination of
universalism and regionalism. The activities of the five regional
commissions have to fit into the overall economic and social policy of

3; K.A. BEKIASHEY AND V.V. SEREBRIAKOV,
INTERNATIONAL MARINE ORGANIZATIONS (1981); H.W.
DEGENHARDT, MARITIME AFFAIRS - A WORLD HANDBOOK
{A KEESING’S REFERENCE PUBLICATION 19835);
ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAW, MAX
PLANCK INSTITUTE VOL. 5 (1983); and infra ns. 53 and 64,
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the United Nations, and the commissions report annually on their
activities to the ECOSOC. The general purpose of regional
commissions is to assist in raising the level of economic activity in
their respective regions and to maintain and strengthen the economic
relations of the countries in each region both among themselves and
with other states of the world. The works of regional commissions
must be coordinated with those of UN specialized agencies. In
practice, the four commissions serving developing state regions share
with those agencies the role of executing agency for the UNDP-
funded projects, or develop their operational projects in concert with
specialized agencies. Secretariats of these four commissions have joint
divisions with FAO and UNIDO.

As the General Assembly has insisted upon decentralization of the
economic and social activities of the United Nations, the regional
commissions have assumed increasing importance and considerable
autonomy from ECOSOC over recent years, as well as a central role in
the United Nations efforts to promote economic development, ECA,
ESCAP, and ECLAC showed also recently an increased concern with
ocean-related matters which is further referred to below. The
commissions could not be expected to establish and maintain effective
relations with all non-UN economic and marine-oriented
organizations in their regions, but there seems to exist potential for
further expanding by ECOSOC’s commissions of activities of their
subregional offices, as well as assumption by these commissions of
greater responsibility for the initiation of contacts with non-UN
regional and subregional organizations.

From amongst four principal and other UN organizations concerned
with ocean affairs, FAO has the longest tradition in promoting
regional cooperation in marine affairs. FAQO has nine regional fishery
bodies which were established with the underlying reason to assist
states in the improvement of conservation and management of their
fisheries. All these regional (inland and marine) fishery bodies, except
EIFAC, operate in tropical or subtropical areas, and the majority of
their members are developing states. They are, therefore, like the four
commissions of ECOSOC serving developing state regions, in a
position to play a particularly active role in the promotion of economic
and technical cooperation among developing countries (ECDC/TCDC).

The nine FAO fishery organizations and the tenth one to be
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established include:®® Regional Fisheries Advisory Commission for
the Southwest Atlantic (CARPAS); Fishery Committee for the Eastern
Central Atlantic (CECAF) and its Subcommittee on Management of
Resources within the Limits of National Jurisdiction; Commission for
Inland Fisheries of Latin America (COPESCAL); Committee for
Inland Fisheries of Africa (CIFA); European Inland Fisheries
Advisory Commission (EIFAC); General Fisheries Council for the
Mediterranean (GFCM); Western Central Atlantic Fishery Commission
(WECAFC) and its subregional Committee for the Lesser Antilles;
Indian Ocean Fishery Commission (IOFC) and its subregional
committees for; the Gulfs (Gulf of Oman and Gulf between Iran and
the Arabian Peninsula), Southwest Indian Ocean (SWIOC), and the Bay
of Bengal (BOBC), as well as the Committee on Management of Indian
Ocean Tuna; Indo-Pacific Fishery Commission (IPFC) and its
subregional Committee for South China Sea (CDMSCS), as well as
special Committee on Management of Indo-Pacific Tuna; and the
Indian Ocean Tuna Commission (to be established).

FAO has also three Regional Marketing, Information, and Technical
Advisory Services for: Africa -~ INFOPECHE (Ivory Coast), Arab
states -- INFOSAMAK (Bahrain), and Latin America -- INFOPESCA
(Panama). The fourth of such services, for Asia and the Pacific --
INFOFISH (Malaysia) transformed into presently independent
intergovernmental organization. These services are coordinated by
GLOBEFISH -- FAQO Global System of International Fish Market
Indicators. In addition, FAQ/IOC Aquatic Sciences and Fisheries
Information System (ASFIS) has established so far two Regional
Centers: for Central and South America in Mexico, and for Southeast
Asia in Thailand.

Moreover, FAQ operates through, among others, its Regional
Offices for: Africa, Asia and the Pacific, Latin America and the

83For detailed analysis, see UN Docs. FAO COF1/85/INF.6 (1985),
COF1/87/9 (1987), and COFI/87/INF. 7 (1987); and infra n. 102, See
further A.W. KOERS, INTERNATIONAL REGULATION OF
MARINE FISHERIES, A STUDY OF REGIONAL FISHERIES
ORGANIZATIONS (1973); and also by this author The European
Economic Community and International Fisheries Organizations,
LEGAL ISSUES OF FURCPEAN INTEGRATION 1984/1, at 113~
131; 1.E. Carroz, Institutional Aspects of Fishery Management Under
the New Regime of the Oceans, 21 SDLR 513-540 (1984).
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Caribbean, and the Near East, as well as administers regional and
inter-regional projects funded by UNDP and other organizations,

The areas covered by the regional (marine) fishery bodies do not
always correspond to the regions defined by the FAO for its field
activities. The former (functional) areas have in fact been defined in
terms of oceans rather than continents. For instance, African states are
concerned with three distinct FAO bodies dealing respectively with
fisheries in the Mediterranean, the Eastern Central Atlantic, and the
Indian Ocean. On the other hand, e.g., the IOFC area of competence
is bordered by countries served by the three FAQ Regional Offices
(Africa, Near East, Asia and the Pacific). This approach is justified by
the technical requirements of rational management of fish stocks. The
socio-economic and other objectives of coastal communities have not,
however, been overlooked, as evidenced by establishment of
subsidiary subregional committees referred to above.

The 1984 World Fisheries Strategy attaches special importance not
only to cooperation of states through FAO regional fishery bodies, but
also to collaboration between these bodies and non-FAQ regional
organizations concerned with fisheries.

IOC, being a commission of UNESCO of basically coordinating and
advisory character, has among its subsidiary bodies: Subcommission
for the Caribbean and Adjacent Regions (IOCARIBE); Regional
Committee for the Western Pacific (WESTPAC); Regional Committee
for the Cooperative Investigations in the North and Central Western
Indian Ocean (IOCINCWIO); Regional Committee for the Central
Indian Ocean (IOCINDIQO); Regional Committee for the Southern
Ocean (IOCSOC); Programme Group for the Central Eastern Atlantic
(IOCEA); Joint IOC-WMO-CPPS Working Group on the Investigations
of El Nino; Joint CCOP (SOPAC)-IOC Working Group on South
Pacific Tectonics and Resources (STAR); and Joint CCOP-IOC
Working Group on Studies of East Asian Tectonics and Resources
(SEATAR),

Moreover, I0C carries out numerous regional activities in the field
of ocean science, e.g., ocean mapping in the Atlantic and Pacific
Oceans (GAPA), the Mediterranean and Black Seas (IBCM), Caribbean
(IBCCA), Western Indian Ocean (IBCWIQ), and Central Eastern
Atlantic (IBCEA), as well as in the field of ocean services, e.g.,
International Tsunami Warning System in the Pacific (ITSU).54 All

SFor details, see Fourteenth Session of the I0C Assembly, Doc.
SC/MD/86 12 June 1987, and UN Doc. IOC-XIV/11, 31 Dec. 1986.

70



regional activities contain a strong element of Training, Education and
Marine Assistance in the Marine Sciences (TEMA), which is admini-
stered by a special Technical Committee for TEMA and covered by
the IOC Voluntary Cooperation Programme (VCP).

The strengthening of the regional subsidiary bodies, integrated
implementation at the regional level of the globai program, and inter-
regional cooperation and projects are continuously the important
elements of 10C activities. Essential to the effective realization of
those elements is an accelerated implementation and consolidation of
the UNESCO-IOC Comprehensive Plan for a Major Assistance
Programme to Enhance the Marine Science Capabilities of Developing
Countries which aims at ensuring that coastal states will attain -- by
the end of the century -- sufficient capability in marine research and
ocean services to resolve the integrated management of their marine
resources.

UNESCQ itself does not have elaborated regional activities, but the
Division of Marine Sciences within its Secretariat is responsible for,
among others, assisting member states, especially developing countries,
in strengthening regional cooperation in marine affairs. The Division
concentrates on training and education, the development of the
scientific basis for the understanding of marine coastal systems, and
the development of national and regional infrastructures. To this end,
the Division, among others, supported three regional biological
centers: Indian Ocean Biological Centre which became a division of
the National Institute of Oceanography in Goa, India; Regional Marine
Biological Centre in Singapore which has been moved to Japan; and
the Mexican Oceanic Sorting Centre. The Division also operates the
UNESCO Major Inter-Regional Project on Research and Training
leading to the Integrated Management of Coastal Systems (COMAR).

Regions defined by UNESCO for the purpose of its activities are:
Africa, Arab States, Asia and Oceania, Europe, Latin America and the
Caribbean. They are served by 23 Regional Offices.

IMO has no regional bodies or offices but it provides various marine
regions with ship routing and traffic separation schemes, plays an
important role in the establishment and operation of regional oil-
combating arrangements {centres or coordination units) within the
UNEP Regional Seas Programme, and works on establishment of an
inventory of particularly sensitive areas in various marine regions.>®

865¢e IMO/UNEP MEETING ON REGIONAL ARRANGEMENTS
FOR COOPERATION IN COMBATING MAJOR INCIDENTS OF

71



With UNDP support IMO operates the Maritime Training Institute in
Alexandria, the Regional Maritime Training Academy at Accra, the
Regional Academy of Sciences and Techniques of the Sea at Abid jan,
and the International Maritime Law Institute at Malta. Moreover, IMO
maintains Regional Advisers for Africa, Arab States, Asia, and South
America,

UNEP is the only organization -~ from amongst the four
principally responsible for ocean affairs and all other UN organs and
organizations -- which is based on an integrated trans-sectoral
approach to regional cooperation in the ocean basins and semi-
enclosed seas covered by its Regional Seas Programme (RSP), forming
part of a wider UNEP Programme Activity Centre for Oceans and
Coastal Areas.®® A predominant feature of the RSP is its Third
World (ECDC/TCDC) dimension in marine environment protection,
as reflected by its geographical coverage of the following eleven
regions: Mediterranean Sea, Persian Gulf (Kuwait Action Plan
Region), Southeast Atlantic (West and Central African Region),
Southeast Pacific, Red Sea and Gulf of Aden, (Wider) Caribbean
Region, Central Western Indian Ocean (Eastern African Region),
Southwest Pacific (South Pacific Region), East Asian Seas (under
preparation), Indian Ocean (South Asian Seas, under preparation), and
Southwest Atlantic (under preparation). Interest is also demonstrated
in creating a twelfth, the Northwest Pacific region.

The regions are covered by the comprehensive Action Plans which
are structured in a similar way and have five basic, closely
interdependent components: environmental assessment, environmental
management, institutional arrangements, financial arrangements, and
regional legal instruments/framework Conventions and separate
protocols which follow a highly uniform pattern. However, the
specific activities for any region are dependent upon the needs and
priorities of that region and are periodically reviewed and adjusted to
the changing necessities,

MARINE POLLUTION 29 APRIL-3 MAY 1985 (IMO). For details
on IMQ’s (MEPC) work related to special areas under the 1973/1978
MARPOL Convention, and works of the Working Group on
Particularly Sensitive Areas, see UN Doc. IMO MEPC 26/WP.11, 8
September 1988§.

%See UNEP ANNUAL REPORT OF THE EXECUTIVE DIRECTOR
1987 59-65 (1988) and 1988 39-44 (1989). See also infra n. 85.

72



The geographical selection of areas covered by RSP was to a large
degree a matter of pragmatic considerations of political feasibility.
Some of those regions reach across the geographical boundaries of a
few of ECOSOC’s regional commissions and all regions -- across the
substantive jurisdiction of several UN specialized agencies on the one
hand and the respective non-UN regional organizations on the other
hand. This enables UNEP to play a unique role in the new
intergovernmental programs.

In institutional terms, all of the RSP-sponsored instruments set up
regular Conferences of the Contracting Parties as supreme policy-
making bodies, and in most cases assign secretariat functions either to
a small outposted UNEP unit or to organizations already existing in
the region or established under a given Convention. Additionally,
specific operational or technical functions with respect to marine
emergencies are in some instances provided by a regional centre or
coordination unit. The UNEP Regional Coordination Units operate in
the Mediterranean (Athens), with a Regional Oil Combating Centre
(ROCC) at Malta and Regional Centre for the Reduction of Seismic
Risk in the Mediterranean Coastal Areas in Genoa, Italy, as well as in
the Caribbean, West/Central African, and Eastern African Regions.
The existing or newly established regional organizations are used in:
the Red Sea and the Gulf of Aden, the Persian Gulif, the East Asian
Seas and the South Asian Seas which are further discussed below, as
well as in: the Southeast Pacific, in particular the South Pacific
Permanent Commission (SPPC) and its national focal points in each of
the coastal states; and the Southwest Pacific, in particular the South
Pacific Regional Environment Programme (SPREP), Secretariat of the
South Pacific Commission (SPC), and South Pacific Bureau for
Economic Cooperation (SPEC) of the South Pacific Forum.

UNEP plays a catalytic and generally coordinating role by providing
financial and institutional support in the initial stage of regional
programs covered by the RSP, but its policy is that eventually the
states concerned will take over responsibility for the implementation
of the Action Plans.

UNEP has six Regional Offices for Africa, Asia and the Pacific,
Latin America and the Caribbean, West Asia, Europe, and North
America. The UNEP Governing Council emphasized in its decision
15/15 of 25 May 1989 the necessity to strengthen relationships
between UNEP Regional Offices and the relevant offices of the
UNDP, World Bank, the regional development banks as well as the
regional commissions of ECOSOC in order to enhance immediate and
sustainable development.
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WMO has three Regional Offices for Africa, the Americas, and for
Asia and the South-West Pacific, and six Regional Associations:
Region I (Africa), Region II (Asia), Region IIT (South America),
Region IV (North and Central America), Region V (South-West
Pacific) and Region VI (Europe), which coordinate meteorological
activity in the respective regions. Each of regions is covered by
activities of the WMO Regional Meteorological Training Centres.

Moreover, WMO, jointly with the ESCAP Typhoon Committee and
Panel on Tropical Cyclones, operates two Tropical Cyclone
Committees for the South-West Indian Ocean and for the South
Pacific, Commission for Atmospheric Sciences (conducting a long-
term project on the Asian/African monsoon, with centers in New
Delhi and Kuala Lumpur) and carries out regional studies within its
World Weather Watch, e.g., the North Atlantic Ocean Stations {(NAOS)
scheme and Regional Meteorological Telecommunication Networks for
six regions specified above; within Climatological Sea Surface Current
Exchange System, e.g., upwelling areas in North Indian Ocean study;
within Study of the Tropical Ocean and Global Atmosphere {TOGA)
networks for the Pacific, Atlantic (almost completed) and the Indian
Ocean; within Integrated Global Ocean Services System (IGOSS), e.g.,
in the Pacific and Indian Oceans, Caribbean and the Baltic; or a
number of scientific experiments in the Atlantic and Pacific within its
Global Atmospheric Research Programme (GARP). WMO also parti-
cipates in regional projects of IOC and UNEP.

UNIDO cooperates closely with the ECOSOC’s regional commissions
in such marine-related problems as shipbuilding; the processing,
packaging, and preservation of fish and fish products; and the
contribution by industry to environmental pollution. It operates joint
offices with ECA, ESCAP, ECLAC, and ESCWA, and cooperates with
the UNEP Regional Seas Programme.

UNCTAD maintains, in coordination with GATT, International
Trade Centers in Africa, Latin America, Asia, and Europe. UNCTAD
is available as a center for harmonizing the trade and related
development policies of states and regional economic groupings. In its
works related to economic and commercial aspects of ocean shipping
and ports, UNCTAD is involved with regional policy issues, e.g., in
Central America and East Africa. It also cooperates with the UNEP
Regional Seas Programmes.

ICAO convenes, whenever necessary, Regional Air Navigation
Meetings to review regional plans of air navigation services at which
member states of the regions and those whose aircraft fly within the
regions are represented. There are nine such regions: African-Indian
Ocean, Caribbean, European-Mediterranean, Middle East, North
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American, North Atlantic, Pacific, South American, and Southeast
Asia. Regional Offices provide advisory services.

In Europe and Africa there are separate organizations which were
set up under the joint auspices of ICAO and ITU, i.e. the European
Civil Aviation Conference and the African Civil Aviation
Commission.

ILO, which is concerned with the problems of seafarers and
fishermen, has established a body of organizational units grouped
geographically for Africa, Asia, Europe, Latin America, and the
Middle East, and has three Regional Offices in the field. The
functions of those regional structures are subject to policy control and
guidance by the ILO headquarters. It also cooperates with the UNEP
Regional Seas Programme.

WHO has regional organizations (comprising a regional commiittee
and an office) in six geographical areas: Africa, Americas, Eastern
Mediterranean, Europe, Southeast Asia, and Western Pacific. The Pan-
American Health Organization serves as the regional committee and
the Pan-American Sanitary Bureau as regional office of WHO for the
Americas. The regions are responsible for the application of overall
strategy as determined by WHO's Assembly, for formulation of
regional policy and strategy, and elaboration of regional inputs into
world programs, including those concerning marine pollution and
health aspects of coastal water quality. WHO also cooperates with the
UNEP Regional Seas Programme.

ITU has no regional offices, but it has defined three main following
regions demarcated in the Radio Regulations: Region | - Europe, parts
of the Middle and Near East, Africa and parts of the Americas,
Region 2 - the rest of the USSR not covered in Region 1, and of the
Middle and Near East, and all of Asia and the Eastern Pacific; Region
3 - the Western Pacific and the greater part of the Americas.

UNDP has five regional divisions for: Arab States, Africa, Asia,
Latin America, and Europe, as well as a global/inter-regional division
and country offices in over 100 LDCs. It carries out, among others,
regional and inter-regional assistance in the fisheries sector with a
view to promote international cooperation and coordinate regional
fishery development plans of the developing states, as well as
strengthen the institutional infrastructure required for such
cooperation.’” UNDP is also involved in programs relating to
shipping and ports, offshore prospecting, and marine education and

57gee Review of UNDP Support for Fisheries Development (1986).
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training. In these activities it works through other agencies such as
FAO, UNCTAD, WMO, IMO, or IOC-UNESCO and their regional
bodies.

World Bank has four Regional Offices to assist states in project
identification and management. The marine-oriented projects include
those related to fisheries, mineral resources and energy, environmental
protection, coastal development, aviation and shipping, as well as
maritime communications and installations. The new environmental
policy of the Bank which was stimulated by the 1987 Brundtland
Report referred to earlier, includes, where appropriate, the
environmental issues of an entire region and regional seminars
conducted by the Economic Development Institute of the Bank.58

Due to the number of ocean-related activities of the UN organs and
organizations reviewed above and to their interactions with regional
organizations from outside the UN system, the continuous
coordination of those activities, as effected by the UN Office for
Ocean Affairs and the Law of the Sea and some other UN bodies
referred to earlier, is an essential condition of the adequate
functioning of the institutional framework here under consideration.
Under the structural reform effected by the UN Secretary-General in
1987, OALOS combines its activities with most of those previously
carried out by the former Ocean Economics and Technology Branch
(OETB) of the Department of International Economic and Social
Affairs (DIESA), as well as certain activities formerly carried out by
the Sea and Ocean Affairs Section of the Department of Political and
Security Council Affairs. Within the scope of QALOS’ activities lies
continuous cooperation with and assistance to the UN organs,
agencies, and other bodies involved in ocean affairs.’® The OALOS

$%Cf. Environment and Development: Implementing the World Bank’s
New Policies (1988). Note that in 1989 the UN ECA has questioned the
conclusions of the World Bank’s Report on Africa’s Adjustment and
Growth in the 1980s, emphasizing that the World Bank’s findings
(with respect to the programs of structural adjustment) were at
variance with the authoritative assessments of the African economic
sitvation.

59State membership in the UN and non-UN regional organizations is
covered by the OALOS’ computerized Law of the Sea Information
System (LOSIS), in particular the Country Marine Profile Data Base
(MARPRO). The OALOS’ activities are reviewed in the Law of the
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also assists the non-UN regional organizations in the effective
implementation and application of the new ocean regime in their
respective regions.

An Ad Hoc Inter-Agency Consultation on Ocean Affairs convened
by the OALOS in 1988 recognized, among others, that international
organizations are the major part of consolidation of the progress made
in instituting the new ocean regime, and drew attention to problems
associated with marine regionalism, noting that normal structures for
regional cooperation seldom coincide with actual ocean areas. It also
stressed the necessity of exploring more fully the questions of
cooperation between international and regional organizations in the
exchange of ocean-related information.

Regional organizations outside the UN system
The framework of regional organizations outside the United Nations
system consists of:

- regional multipurpose organizations which include:

for Europe: European Communities consisting of European
Economic Community (EEC) and also European Coal and Steel
Community (ECSC), and European Atomic Energy (Euratom)
Community, which have a common set of institutions, including
European Parliament, Council of Ministers, Commission and Court of
Justice; Council of Europe; and Nordic Council;

for North and Latin America: Organization of American
States (OAS); subregional for Latin America: Organization of Central
American States (ODECA), and Organization of Eastern Caribbean
States (OECS),

for Africa: Organization of African Unity (CAU);

subregional for Asia: Arab League, and its specialized
agency Educational, Cultural and Scientific Organization (ALECSO);
Cooperation Council of the Arab Gulf States; Organization of the
Islamic Conference (OIC); Association of South East Asian Nations

Sea Reports of the UN Secretary-General which are submitted by
OALOS annually to the UN General Assembly. For the recent review,
see UN Doc. A/43/718 (1988), and on the first -- since 1982 --
consultation among UN agencies convened by OALOS in 1988, see
ibid., at 54-55 and OCEAN POLICY NEWS (COL), August 1988, at
1. See also UN Doc. A/44/6 (Sect. 2C) (1989).
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(ASEAN); and South Asian Association for Regional Cooperation
(SAARC);

subregional for South Pacific: South Pacific Forum (SPF)
and its Secretariat, South Pacific Bureau for Economic Cooperation
(SPEQC); as well as South Pacific Commission (SPC);

- regional Development Banks and other major economic

organizations which include:

for Europe: European Communities, in particular the EEC;
European Free Trade Association (EFTA); Benelux Economic Union;
Council for Mutual Economic Aid (CMEA);

for Latin America: Latin American Economic System
(SELA); Latin American Integration Association {LAJA which in 1980
replaced Latin American Free Trade Association, LAFTA); Central
American Common Market (CACM); Caribbean Community
(CARICOM which in 1974 replaced Caribbean Free Trade
Association, CARIFTA), Caribbean Common Market, and East
Caribbean Common Market (ECCM); and Andean Common Market;

for Asia: Arab Common Market; Organization of Arab
Petroleum Exporting Countries (OAPEC); ASEAN Preferential Trade
Agreement; Bangkok Agreement on Tariff Preferences (1975);

for Africa: over thirty economic communities. The 1980
Lagos Action Programme of the OAU, as confirmed by the 1987
Abuja Conference of the ECA, anticipates the merger of economic
communities into an African Common Market by 1990 and subsequent
creation of a single African Economic Community by the year 2000,
Such merge will at any event involve a few major organizations,
namely Economic Community of West African States (ECOWAS), and
Economic Community of West Africa (ECWA); Economic Community
of Central African States (ECOCAS) and its Technical Fisheries
Development Committee; Central African Customs and Economic
Union (UDEAC); and Preferential Trade Authority for Eastern and
Southern Africa (PTA).

- inter-regional organizations and bodies, which include: QAS;
Organization for Economic Cooperation and Development (OECD);
Asian-African Legal Consultative Committee (AALCC); European
EconomicCommunity - African-Caribbean-PacificStates(EEC-ACP)
institutions; Afro-Asian Solidarity Conference; Organization of
Petroleum Exporting Countries (OPEC); Colombo Plan for Economic
and Social Development in Asia and the Pacific; and Commonwealth;

- regional sectoral marine affairs organizations, among which
fisheries, marine environmental protection, marine scientific research,
and maritime transport and communication organizations constitute
the main groups;
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- regional trans-sectoral marine affairs organizations, such as SPF,
SPC, South Pacific Permanent Commission (CPPS) and Indian Ocean
Marine Affairs Cooperation Conference (IOMAC);

- inter-regional trans-sectoral marine affairs organizations, of
which the IOMAC is a notable and, so far, the only example; and

- institutional framework of Antarctic Treaty (1959) system,
including Conventions on Conservation of Antarctic Seals (CCAS,
1972), Conservation of Antarctic Marine Living Resources
(CCAMLR, 1980) and Regulation of Antarctic Mineral Resources
(CRAMRA, 1988).%°

The division between categories of organizations listed above is not
of strict nature, as individual organizations could in several instances
be qualified as falling under more than one of these categories. For
instance, as indicated above, OAS, which is the most developed of the
organizations outside Europe, is both a regional and inter-regional
multipurpose organization of North and Latin America. Generally, the
expansion of regionalism has enlarged the need for inter-regional
cooperation, as reflected by marine-oriented activities of the OECD,
Commonwealth, AALCC, and those under the EEC-ACP Lome
Conventions.

Moreover, the regional multipurpose organizations as well as many
eConomic organizations combine economic and political aims, e.g., the
basis of the European Communities lies in furthering economic
integration and, possibly, in the longer term, European (political)
Union which was given a treaty basis in the 1986 Single European Act,
and the Charter of ODECA perceives it as an "economic political
community, aspiring to the integration of Central America." And vice
versa, the Charter of OAS includes economic integration among its
developing members as one of its main objectives, and the activities
of OAU become increasingly economically oriented.

In addition, as indicated above, at least two of the regional
multipurpose and economic organizations, namely the SPF and the
SPC, can be also qualified as falling under the category of regional
trans-sectoral marine affairs organizations and IOMAC as falling
under categories of both regional and inter-regional trans-sectoral
marine affairs organizations.

0See, e.g., R.T. Scully and L.A. Kimball, Antarctica: Is there Life
after Minerals?, 13 MARINE POLICY 87-98 (1989).
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Some Observations

The review of presently existing organizations shows that, while
almost all independent functional organizations in marine affairs are
formed by the industrialized states, developing states, by and large,
cooperate with regard to particular sectors of marine affairs and at a
trans-sectoral level within the framework of regional bodies and
programs of either the United Nations system or general multipurpose
and economic organizations. This results from a substantial disparity
between capacities of the developing and developed states at the
present stage of the North-South relationship which, however, is
meant to gradually evolve towards on the one hand greater, and in the
long term ultimately full, independence of marine-oriented
organizations of the LDCs, and on the other hand evolution of
functional marine affairs bodies within the multipurpose and
economic organizations of the LDCs. The institutional developments
in the Caribbean, South Pacific, and Indian Ocean, or the detachment
of NACA and INFOFISH from FAO and CCOP/EA and
CCOP/SOPAC from ESCAP provide the instances of these processes.

The importance of the stimulating role of the multipurpose and
economic organizations seems to be particularly pronounced in the
developing state regions due to the fact that it inheres in an
advantageous use of institutional machinery already existing within
these organizations. The institutional linkages in political and
economic fields between state members of such organizations can
provide a very useful, if not necessary, basis for marine-related
activities in general and can be a source of models for cooperative
marine-oriented undertakings in particular. Moreover, although the
political and economic organizations do not usually provide the
adequate geographical (functional) framework for ocean management,
they stimulate to an important extent the ocean development
processes in their regions, as evidenced by the emphasis of, e.g., OAU,
CARICOM or SPF on the significance of the Law of the Sea
Convention as the basis for strengthening cooperation in their regions,
or by fisheries initiatives undertaken by, e.g., ASEAN, CARICOM, or
OECS. This can lead ultimately to establishment of a specialized
marine affairs body, as was the case with, e.g., the Latin American
Organization for the Development of Fisheries (OLDEPESCA) created
under the auspices of SELA, or the Arab Maritime Petroleum
Transport Company (AMPTC) established under the auspices of
OAPEC.

The political and economic organizations can eventually also assist
the geographically disadvantaged, especially land-locked states on
matters pertaining to their access to fisheries in the 200 mile zones in
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a given region or subregion, although there are a few instances of
participation by land-locked countries along with coastal states in
marine-oriented regional organizations, e.g.,, IOMAC. Yet, the
membership of a land-locked state in a particular economic
organization may eventually strengthen the basis for this state’s access
to fisheries in the 200 mile zone{s) of another state member(s) of such
organization.®!

However, as was already noted earlier, the effectiveness of
cooperation within the framework of multipurpose and economic
organizations requires possession by such organizations of the
specialized marine-oriented organs focusing on promotion and
supervision of various marine sectoral and trans-sectoral activities of
their members. The establishment and strengthening of such organs by
the existing multipurpose and economic organizations as well as
promotion of the new independent regional organizations of the LDCs
specialized in marine affairs will -- as was repeatedly emphasized
eisewhere in this study -- continuously require within at least a
generation support from industrialized states and the competent
international organizations.

While the functions of marine-oriented and other regional
organizations with respect to the new ocean regime have extensively
been examined by many knowledgable scholars and commentators
referred to elsewhere in this study, it might be recalled that these
functions largely differ depending on a sector of marine activities.
There are, however, several areas of activities which would seem to
require at present the primary emphasis and further expansion in the
work of any organization concerned with marine affairs in the
developing state regions, and which include: collection, analysis, and
dissemination of information; joint research programs; as well as
technical assistance and technology transfer. At the same time, it i3
essential that the information base is provided to the developing states
within well coordinated regional and bilateral programs securing not
only a supply of information but also transfer of knowledge on how
to use it. As regards the transfer of marine technologies, we are facing
a new process which could be referred to as stressing software -- the
human potential over hardware -- the capital-intensive technology. In

61gce, e.g., art. 71, para. 2 and Annex IX (art. 7) of the 1983 ECOCAS
Treaty, in 23 ILM 945, 962, 995 {1984). See also reference infra to
recognition of fishery rights of the land-locked states under the EEC-
ACP Lome III Convention.
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practical terms this means that if we include from the beginning the
best trained experts from developing states in the development of
marine technologies, we can avoid costs of later adaptations and
reduce inefficiencies in technology transfer. The regional
organizations can importantly accelerate transfer of marine
technologies, being a commercial operation governed by the market
mechanisms, through facilitating direct, mutually beneficial
negotiations between the recipient developing states and the
developers and transferers of technologies -- the transnational
corporations. Such corporations, when seeking access to offshore
resources under national jurisdiction, represent a potential source of
training in exchange for access rights, and the UN Center on
Transnational Corporations (UNCTC) has structured its training
programs in joint venture negotiation for LDCs’ nationals to include
discussion of this consideration. The necessary requirement for any
activity is, moreover, an increase of emphasis by both the "recipients”
and the "donors" on not only -- as is presently most frequently the
case -- short term undertakings, but also long term perspective and
planning,

An important element of the process of transition towards the non-
UN marine-oriented organizations of the developing states is an
integrated and coordinated policy for regional cooperation constituting
one of the imperatives of the effective implementation of the new
ocean regime. At present, the developing state regions, except the
" Southwest and Central (SPF and SPC) and Southeast (CPPS) Pacific as
well as the Indian Ocean (IOMAC), lack the intergovernmental
consultative organizations at the trans-sectoral level establishing and
supervising the implementation of policy guidelines to be taken into
account by the existing regional organizations both within and outside
the UN system. Such intergovernmental consultative organizations are
essential for effective integrated ocean management already discussed
garlier, in that they can review the existing regional organizations with
a view to rationalizing their functions, as well as provide regional
states with a forum for an exchange of experiences in implementation
of the new ocean regime. Such organizations can also play an essential
role in coordination of the regional multilateral and bilateral aid
programs and, thereby, in elimination of the present wasteful
duplication in ocean affairs by the international and regional
institutions as well as by donor agencies. The optimum solution to the
effect in question might be provided by either a new independent
trans-sectoral institution such as the IOMAC, or by the use of existing
multilateral or economic organizations as is the case with South Pacific
Forum and Commission. The consultative mechanisms could also be
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established within some existing organizations as appropriate, e.g., in
the Eastern Caribbean a Marine Affairs Council could be established
within the OECS.

It seems also worth emphasizing that institutionalized activities in
marine affairs may in turn -- by establishing broader habits of
cooperation -- have strengthening impact upon political and economic
organizations, thus serving as a catalyst for increasing integration
processes in general.

Development Cooperation in Marine Affairs Through Regional
Organizations in the Indian Ocean Region

Structure of Cooperation as Related to the TOMAC

The Indian Ocean region is, next to the South Pacific, more
advanced in institutional cooperation than other developing state
regions in that, as was already noted above, it has a trans-sectoral
marine affairs organization -- the IOMAC, IOMAC originated from
the initiative undertaken by Sri Lanka at the 1981 session of the
AALCC which as a result of extensive preparations led to the First
Conference on Economic, Scientific and Technical Cooperation in
Marine Affairs in the Indian Ocean in the Context of the New Ocean
Regime held at Colombo on 20-28 January 1987 under the Presidency
of Ambassador Hiran Jayewardene, now IOMAC’s Secretary-
General.5? The basic objectives of IOMAC, as enshrined in the 1987
Colombo Declaration, include: creating an awareness regarding the
Indian Ocean and its potential for economic development of states of
the region and furthering cooperation among these states and
industrialized states active in the region; adopting a strategy for
enhancing national development of the Indian Ocean states and a
policy of integrated ocean management through cooperative
international and regional action, with the obligation to cooperate
essentially understood as an obligation to act; as well as providing a

625, Doc. IOMAC-1/A/27, 28 January 1987, reprinted in
INTERNATIONAL ORGANIZATIONS AND THE LAW OF THE
SEA, NILOS YEARBOOK VOL. 3, 1987 (1989); and IOMAC FIRST
CONFERENCE CONSULTATIVE MEETING, COLOMBO, SRl
LANKA, 15-20 JULY 1985, YOL. I - REPORT, Doc. IOMAC-
1/A/22 Rev. 3. For detailed examination, see Pinto, supra n. 39, at
197-205. Cf. B. Kwiatkowska, Indian Ocean Marine Affairs, 12
MARINE POLICY 170-172 (1988).
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consultative forum for the Indian Ocean and other interested states for
reviewing the economic uses of the Indian Ocean and its resources and
identifying fields of further cooperation.

For the purpose of meeting these objectives IOMAC is conceived as
a consultative forum at the center of a network of institutions rightly
described by the Colombo Declaration as "the preferred means of
organizing and coordinating long-term regional cooperation in marine
affairs.” To identify the framework of such institutions at the
international level we should -- due to the particular complexity of
the Indian Ocean region -- identify first a structure of
institutionalized cooperation in various (sub)regions which the wider
Indian Ocean comprises. The difficulty is that, while the Indian Ocean
itself is identifiable in geographical and functional terms as (one
ecosystem) ocean basin which covers over 73 million square kilometers
and is bordered by 38 coastal and island states, institutional
cooperation in the Indian Ocean reaches across four continents --
Africa, Asia, Australia, and Antarctica -- and several major regions.
As aresult, IOMAC can, as was already noted earlier, be characterized
as both a regional and inter-regional organization, At the same time,
by bringing together states of so many regions and subregions as well
as non-regional industrialized states participating in IOMAC, all of
which are widely distributed in various global and regional bodies of
the United Nations system and regional non-UN organizations, with
part of those organizations also participating in IOMAC, IOMAC
could emerge as an instrument of global significance for the
development of marine affairs. The exceptionally broad inter-regional
scope of IOMAC’s operations is apparent from the number and variety
of existing regional institutions with marine affairs potential with
which TOMAC may be expected to interact:

Asia

ASEAN, SAARC, Arab League, OIC; UN ESCAP; UN Asian Regional
Centre for Peace and Disarmament; AALCC

FAQ Regional Office; UNESCO Regional Office; IMO Regional
Advisers;

WMO Regional Office and Association;, WMO/ESCAP Typhoon
Committee and Panel on Tropical Cyclones; WMO Commission for
Atmospheric Sciences (Asian/African monsoon project with centers
in New Delhi and Kuala Lumpur); Meteoroclogical Telecommunication
Network; and Meteorological Training Centres

IJNEP Environmental Training Network; and Regional Office
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UNCTAD/GATT International Trade Center; UNIDO/ESCAP and
UNIDOQ/ESCWA Joint Units; ILO Unit; ITU Region 2; UNDP
Regional Division; WHO Regional Offices

Regional Marketing, Information and Technical Advisory Services for
Asia and the Pacific (INFOFISH); Network of Aquaculture Centres of
Asia (NACA); Agricultural Information Bank for Asia (AIBA)
AsDB; IsDB; Asian Productivity Organization; Bangkok Agreement on
Tariff Preferences (1975); Organization of the Islamic Conference
(OIC) and its Agreement for Economic, Technical and Commercial
Cooperation; Colombo Plan institutions; Economic Cooperation Center
for the Asian and Pacific Region; Registry of Scientific and Technical
Services; Commonwealth

NGO: Asian Mass Communication Research and Information Centre
(AMIC, Singapore); Asia Pacific Peoples Environment Network
{(APPEN)

Southeast Asia

ASEAN and its Council on Petroleum {ASCOPE), ASCOPE Experts
Group on Marine Pollution, Fisheries Development Center (AFDC),
Committee on the Environment, Experts Group on the Environment
{(AEGE), Oil Spill Contingency Plan and Working Group on Marine
Science, as well as ASEAN Preferential Trade Agreement; ASEAN
Port Authorities Association, Federation of ASEAN Shipowners’
Associations (FASA), and ASEAN Cableship Private Ltd (ACPL)

UN ESCAP - Regional Mineral Resources Development Center
(RMRDC)

FAOQ/IPFC - Committee for Development and Management of
Fisheries in the South China Sea (CDMSCS), FAOQ/IOC/ASFIS -
Regional Center in Thailand

IOC-CCOP loint Working Group on Studies of East Asian Tectonics
and Resources (SEATAR)

UNEP East Asian Action Plan and its Coordinating Body on the Seas
of East Asia (COBSEA)

UNEP/IMO Sulawesi Sea Qil Spill Response Network Center (Davao,
Philippines) and Action Plan

ICAOQ Region; UNDP projects; WHQ Regional Qrganization
Southeast Asian Fisheries Development Centre (SEAFDEC) and its
Southeast Asian Fisheries Information System (SEAFIS); Committee
for Coordination of Joint Prospecting for Mineral Resources in East
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Asian Offshore Areas (CCOP/EA), Southeast Asian Tin Research and
Development Centre (SEATRADC); Malaysia-Thailand Joint
{Continental Shelf) Authority (MTJA); Southeast Asian Agency for
Regional Development of Transport and Communication (SEATAC);
Council for the Safety of Navigation and the Control of Marine
Pollution in the Straits of Malacca and Singapore; Revolving Fund
Committee (RFC) for Straits of Malacca and Singapore; IHO Regional
Commission for East Asia

NGOs: International Center for Living Agquatic Resources
Management (ICLARM, Manila); Association of Southeast Asian
Marine Scientists (ASEAMS); Southeast Asian Programme on QOcean
Policy, Law and Management (SEAPOL, Bangkok); Centre for Asian
Pacific Studies (CAPS, Hong Kong)

South Asia
SAARC

FAO/IOFC - Committee for the Development and Management of
Fisheries in the Bay of Bengal (BOBC)

IQC - Regional Committee for the Central Indian Ocean (IOCINDIO)
UUNEP South Asian Plan of Action

South Asian Cooperative Environment Programme {SACEP); Indo-
Mauritius Shipping Venture

Arab States
Arab League; UN ESCWA

FAQ - Regional Marketing, Information and Technical Advisory
Services for Arab States (INFOSAMAK) and Regional Office;
IUNESCO Regional Office; IMO Regional Advisors and Training
Centres; UNEP Environmental Training Network and Regional Office
{West Asia); ICAO Region {Middle East); ILO Unit (Middle East); ITU
Regions 1 & 2; UNDP Regional Division

United Arab Shipping Company (UASC); Arab Maritime Petroleum
Transport Company (AMPTC); Arab Shipbuilding and Repair Yard
Company {(ASRYC); Union of Maritime Ports of Arab Countries;
Council of Arab Ministers Responsible for the Environment
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Arab Bank for Economic Development in Africa (Arab League); Arab
Fund for Economic and Social Development; Arab Common Market;
Organization of Arab Petroleum Exporting Countries (OAPEC);
Organization of Petroleum Exporting Countries (OPEC); ARABSAT
{to be established)

NGOQ: Arab Federation of Fish Producers
Gulfs/Red Sea

Cooperation Council of the Arab Gulf States; Arab Gulf Programme
for UN Development Organizations (AGFUND)

FAQ/IOFC - Subregional Committee for the Gulif's
UNEP Kuwait {Persian Gulf) Action Plan
UNEP Red Sea and Gulf of Aden Action Plan

Red Sea and Guif of Aden Environmental Programme (PERSGA of
ALECSO, Arab League); Regional Organization for the Protection of
Marine Environment (ROPME) and Marine Emergency Mutual Aid
Center (MEMAC); Saudi-Sudanese Red Sea Commission {(SSRSC);
Saudi Arabia-Kuwait Joint (Development) Committee (SKJC)

NGO: Gulf Area Qil Companies Mutual Aid Organization
(GAOCMAQ)

Africa

OAU; UN ECA; UN Regional Centre for Peace and Disarmament in
Africa; AALCC

FAO - Committee for Inland Fisheries of Africa (CIFA), Regional
Marketing, Information and Technical Advisory Services for Africa
(INFOPECHE) and Regional Office

UNESCO Regional Office; IMO Regional Advisers and Training
Centres

WMOQO Regional Office and Association; Meteorological
Telecommunication Network; and African Centre for Meteorological
Applications for Development (ACMAD)

UNEP Environmental Training Network; and Regional Office
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UNCTAD/GATT International Trade Center; UNIDO/ECA Joint
Unit; ICAO Region (African-Indian Ocean); ILO Unit; ITU Region
I; UNDP Regional Division; WHO Regional Organization and Offices

Committee on Seas of the African Ministerial Conference on the
Environment (AMCEN); East African Marine Resources Development
Center (Tanzania); East African Countries Intergovernmental Standing
Committee on Shipping (ISCOS); Port Management Associations of
North Africa, and of Eastern and Southern Africa; Southern Africa
Subregional Environment Group (SASREG)

AfDB, IsDB, West African Development Bank, African Development
Fund, Southern Africa Development Coordination Conference
(SADCC);, PTA; OIC; Coordination Authority of the Northern
Corridor Transit Transport Agreement (NCTTA); African Civil
Aviation Commission; African Telecommunications Union (PATU);
African Union for Post and Telecommunications (PANAFTEL);
Commonwealth; EEC-ACP institutions

NGO: African NGOs Environment Network (ANEN)
Western Australia

Indian Ocean south to Antarctica
Indian Ocean

UN Ad Hoc Committee on the Indian QOcean

FAO - IOFC and its Committees for the Development and
Management of Fisheries in the South West Indian Ocean (SWIQC) and
in the Bay of Bengal (BOBC) and the Tuna Committee; IPFC and its
Tuna Committee; and Indian Ocean Tuna Commission (to be
established)

10C - Regional Committee for the Cooperative Investigations in the
North and Central Western Indian Ocean (IOCINCWIO), and mapping
of the Western Indian Ocean (IBCWIQ); Regional Committee for the
Central Indian Ocean (IOCINDIO)

UNEP Eastern African (Central Western Indian Ocean) Action Plan
WMO Tropical Cyclone Committee for the South-West Indian Ocean
and the Regional/Specialized Meteorological Centre (RSMC) in
Reunion (to be established); Tropical Cyclone Committee for the South
Pacific and its Operational Plan for the South Pacific and South-East
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Indian Ocean; Climatological Sea Surface Current Exchange System
(upwelling areas in North Indian Ocean study); Tropical Ocean and
(Global Atmosphere (TOGA) (study on Indian Ocean); and Integrated
Global Ocean Services System (IGOSS) (network Indian Ocean)
ICAQ Region (African-Indian Ocean); UNDP projects

International Whaling Commission (IWC); EEC-ACP; Center for
Research on Indian Ocean Mammals (CRIOMM, Colombo); Indian
Ocean Island Commission (IOIC) %3; IHO Regional Commission for
the Indian Ocean (to be established)

NGOs: Issue-Based Indian Ocean Network (IBION, Nairobi); Centre
for Indian Ocean Regional Studies (CIORS, Perth); International
Ocean Institute (IOI, Malta)

Non-UNinter-regional: AALCC, Afro-AsianSolidarity Conference;
OIC; EEC-ACP institutions, OPEC, Bangkok Agreement on Tariff
Preferences (1975); Colombo Plan institutions, Commonwealth

Thus, IOMAC interacts with five major non-UN organizations
(OAU, Arab League, Arab Gulf States Council, QIC, SAARC and
ASEAN) as well as with three UN regional Commissions (ECA,
ESCAP and ESCWA) and numerous other economic organizations
functioning in these regions.

The region covered by ESCAP -- Asia and the Pacific -- is the
most varied of all the regions in terms of geography, politics, and
levels of economic development which make it in fact impossible to
devise any general plan for economic development, For this reason
ESCAP focuses on a selective approach to subregional cooperation and
a sectoral approach to economic development. Since unlike Africa
(OAU) and Latin America (QOAS), Asia does not have a general
multipurpose organization, ESCAP remains relatively free to develop
its approaches. From amongst its activities related to ocean affairs, the
most important are those of its Committee on Shipping, Transport and
Communication, Committee on Trade, Committee on Agricultural
Development (including transfer of technology in the field of
fisheries), and the initiating by ESCAP of two, since 1987
independent, Committees on Offshore Prospecting in East Asia

S3]0IC comprises Madagascar, Mauritius, Seychelles, Comoros and
Reunion.
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(CCOP/EA) and the South Pacific (CCOP/SOPAC). ESCAP, in
cooperation with the UNDP, has also assisted the establishment of
SEATRADC and cooperates with WMO in regional activities related
to tropical cyclones. ESCAP has rather small Division of Natural
Resources comprising three sections for: mineral, energy, and water
resources, Since 1986 the Division carries out the Marine Resources
Programme of ESCAP which focuses on the strengthening of member
states’ capabilities with regard to management of offshore minerals
and the effective implementation of the LOS Convention. The ESCAP
experience differs from that of other regional Commissions in that
ESCAP continues to have the largest non-regional representation and
is the only Commission in which all the great powers being permanent
members of the UN Security Council are represented. Under the
relevant structural changes made on the initiative of regional states,
the non-regional member states continue to play an important
economic role in enhancing development cooperation within the
region.

The experience of ECA is to some extent similar in that the changes
in its structure reflect a conscious attempt to enhance ECA’s
effectiveness and create African self-reliance, although this process
was somewhat affected due to ECA’s original competition with the
OAU. ECA’s elaborated Natural Resources Division comprises units
for marine, mineral, energy, and water resources, science and
technology, environment and cartography. ECA has supported
establishment of the East African Marine Resources Development
Centre in Tanzania, and ECA’s subregional offices (including in East
Africa) are establishing cooperation with the corresponding UN
Development Assistance Teams (UNDATS). In 1980, in a follow up to
the 1979 OAU Monrovia African Development Strategy, ECA’s
Conference of Ministers Responsible for Economic Development
elaborated the Addis Ababa Plan of Action which, with a few
amendments, was adopted as the 1980 OAU Lagos Action Plan. The
Monrovia Strategy set food and agriculture, including fisheries, as a
field of first priority for African development that, as discussed
further below, gave an important impetus to joint projects undertaken
by ECA and UNESCO and to convening by ECA in 1934 in Addis
Ababa of an Intergovernmental Meeting on Aspects of Application of
the Provisions of the 1982 Law of the Sea Convention. Moreover, ECA
supported the establishment of WMO meteorological centers in Africa,
and both ECA and ESCAP (and likewise ECLAC) cooperate with the
OALOS in convening of regional groups of experts on marine survey
and technology.
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ESCWA has, of all the Commissions, had to operate almost
exclusively as a research institution, due to tensions in the area, and
cooperates in the exchange of information with the Arab League.

From amongst the non-UN multipurpose organizations a more
pronounced concern with marine affairs has been shown by two
subregional Asian organizations, ASEAN and the Arab League, as a
result of their cooperation with the UN organizations. The OAU has
been somewhat less active, although it played an important role in
consolidating the position of African states on law of the sea issues
through Declarations of Addis Ababa (1973), Mogadishu (1974) and
Kampala (1974). Moreover, the inclusion of fisheries in the food and
agriculture sector under the 1980 OAU Lagos Action Plan accelerated,
as was noted above, some important marine-oriented initiatives of
ECA, while recently the OAU showed also concern with
transboundary movement of hazardous wastes and their disposal in
African states. In the field of environment the OAU continuously
cooperates with UNEP in the implementation of the UN Programme
of Action for African Economic Recovery and Development (1986-
1990) as well as the Cairo Programme for African Cooperation which
was adopted by the first African Ministerial Conference on the
Environment (AMCEN) in 1985. The OAU and UNEP undertook
preparation of the first pan-African summit on the coordination of
major regional initiatives to address the African crisis in 1989.

The process of consolidation at the inter-regional Asian-African
level takes place through the continuing activities of the AALCC
which -- as was noted earlier -- contributed to the preparations for
the establishment of IOMAC. The South and Southeast Asian (as well
as South Pacific) regions were in 1984 provided with valuable
recommendations for collaborative actions in an integrated ocean
management by the Report of the Commonwealth Group of Experts
referred to earlier. Given the immense complexity of implementing
activities required to this effect, the Commonwealth Secretariat
undertook preparation of a series of five Books guiding on various
aspects of the LOS Convention with the first of such Books published
in 1987. The Secretariat, and more specifically the Commonwealth
Fund for Technical Cooperation (CFTC) and its Technical Assistance
Group (TAG) provide also assistance to its African, South Pacific,
Caribbean, and other developing member states in the areas of, among
others, acquaculture development, fisheries access agreements, and
offshore petroleum contracts.

The operational fisheries activities at the inter-regional level are
pursued under the EEC-ACP 1984 Lome III Convention and will be
continued under the next Lome IV Convention which is now under
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preparation and which will additionally cover various environmental
issues. The system of Lome Conventions provides certain mechanisms
for promoting cooperation within and between the ACP regions, i.e.
Africa (West, Central, East and South), Indian Ocean, Caribbean and
Pacific, including measures for strengthening of the ACP regional
organizations and for meeting special requirements of the land-locked
and island ACP states. The regional ACP organizations, such as
SADCC, IOIC, SPEC, CARICOM or QECS, become increasingly
involved in coordination of programming with the Community on
behalf of the ACP states, and further measures to this effect are
envisaged under the Lome 1V Convention.

The largest part of cooperative undertakings is, however, carried out
through or in close cooperation with the relevant regional
organizations and programs of the United Nations system and some
non-UN organizations such as the International Hydrographic
Organization (IHO). Significantly, in the preparatory stages of
IOMAC, OALOS and many other UN organizations concerned with
ocean affairs provided elaborate documentation on their activities in
the Indian Ocean region® and, as further discussed below,
continuously cooperate with IOMAC.

TOMAC as an Intergovernmental Regional Organization

Structure

IOMAC is an intergovernmental regional organization in an early
stage of development and functions with a view to achieving the
objectives formulated in the Colombo Declaration which was adopted
-- along with the Programme of Cooperation and the Plan of Action -
- at IOMAC’s First 1987 Conference referred to above. The evolution
of JTOMAC has been characterized by a deliberate avoidance of
premature or excessive formalization and institutionalization.
Nevertheless, IGMAC operates through three principal organs which
are characteristic of all organizations with a certain degree of
sophistication. These organs are;

- the Conference, ie., plenary meetings of all states and
organizations participating in IOMAC, convened once every three
years, with IOMAC II scheduled for 1990 in Tanzania;

84See IOMAC FIRST CONFERENCE CONSULTATIVE MEETING,
COLOMBQO, SRI LANKA, 15-20 JULY 1985, DOCUMENTS, VOL.
II, PARTS | and 2.
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- the Standing Committee consisting of representatives of 17 Indian
QOcean states, but open to all IOMAC participants, meeting annually
and coordinating the establishment and strengthening of national
institutions (focal points) for marine affairs development having the
competence to plan and implement cooperative undertakings at the
national and international level;65 the Standing Committee has held
already four meetings: the first and second in 1987, the third in 1988,
and the fourth in 1989; and

- a small Secretariat which functions under the guidance of the
Standing Committee and is assisted by the IOMAC Programme
Development Group created in cooperation with Sri Lanka’s focal
point, the National Aquatic Resources Agency (NARA).

In addition, Working Groups for specific tasks, such as the IOMAC
Technical Group on Offshore Prospecting for Mineral Resources in
the Indian Ocean and a Technical Cooperation Group (TCG), are
being established as necessary.

This institutional structure, deliberately limited to what appears
essential, may develop in accordance with the needs and policies of the
participating states. IOMAC’s programs are, however, designed to
obtain maximum efficiency in delivery of scarce resources for use at
national recipient level, rather than have a major proportion thereof
consumed by an extensive institutional framework. Such an approach
does not exclude the evolution of a formal framework when viewed
as useful in providing the basis for progressive development of
IOMAUC. Preparation of IOMAC Rules of Procedure and a Statute has
been undertaken by the Standing Committee with a view to
completion of a final draft for consideration by the Second IOMAC
Conference in 1990.¢ The Statute is to provide for such essential

85 Note, that focal points are also characteristic for functioning of, e.g.,
ASEAN, SAARC or Regional Coordinating Units of the UNEP's RSP.
For IOMAC’s focal points, see Doc. IOMAC-1/SC-3/2 (1988).

88See Docs. IOMAC-1/SC-3/7 (1988) and Record of the Third
Meeting of the Standing Committee of the IOMAC, Colombo, Sri
Lanka, 22-24 November 1988, reprinted in NILOS YEARBOOK,
supra n. 62, VOL. 4, 1988 (1990). Further works in this respect took
also place at IOMAC Meeting of Legal and Fisheries Experts and
Second Meeting of IOMAC Statute held in Jakarta on 20-24 January
1989.
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elements as objectives, membership, functions, procedure and other
related matters.

Such a flexible approach is not exceptional in the practice of
international organizations which vary from what might be called a
semi-institutionalized treaty to supranational institutions.
Institutionalization may be brought about not only by constituent
instruments but also through the adoption of separate agreements
between states, as a result of custom, or on the basis of decisions of
organs or conferences accepted by states. For instance, the General
Agreement on Tariffs and Trade (GATT) originated as a multilateral
treaty containing general principles and, by subsequent decisions of its
state parties, has gradually been transformed into an international
organization. Another example is ASEAN which, unlike OAS, OAU,
or the Arab League, was established by a Declaration of Ministers of
Foreign Affairs that needed no further ratification. As Syatauw
remarks, under the political circumstances, this solution seemed
preferable to a tightly formulated draft treaty, but this does not
exclude that with an increased scope of activities, the characteristic
flexibility of ASEAN organizational structure and the informality of
its working methods may become in future more formalized.®”
Moreover, it seems also worth noting that, as is widely acknowledged,
the statute of an international organization may be very brief and
limited to an absolutely indispensable hard core of rules of a
constitutional rank determining basic goals and aims of an
organization as well as principles which are to be observed.®®

The process somewhat similar to that which now occurs in case of
the IOMAC took place with the SAARC when the 1983 ministerial
meeting in New Delhi adopted the Declaration on South Asian
Regional Cooperation and launched the Integrated Programme of
Cooperation which gave the concept of cooperation a definite
institutional framework before the formal establishment of SAARC by
virtue of its 1985 Dhaka Charter. The SAARC Charter reflects the
social and political realities of the South Asian region and lacks many

671.J.G. Syatauw, ASEAN - Unexpected Progress in Asian Regional
Organisation, in R. Gutierrez Girardot et al. eds., NEW DIRECTIONS
IN INTERNATIONAL LAW, ESSAYS IN HONOUR OF
WOLFGANG ABENDROTH 514, 518-519, 533 (1982).

$8Cf. W. Morawiecki, Legal Regime of the International Organization,
15 POLISH YIL 71, 82-83 (1986).
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elements usually found in a constituent instrument of international
organization, but as one Indian author observed: "The Association
could not have come into being if it had not commenced in a very
limited and tentative fashion, and if it had not taken special
precautions to avoid rapid institutional and agenda-building
escalation".%°

Participation

The two main categories of IOMAC’s participants are states and
international organizations concerned with ocean affairs. The
participation is open to: the regional Indian Ocean states, that is, both
thirty-eight coastal and twelve (Asian and African) land-locked states
constituting the first objective category of IOMAC participants
determined by geo-political criteria; and the major maritime users
(MMU), that is, states from outside the Indian Ocean region
determined principally on the basis of global tonnage of shipping
traversing the area.

The international organizations so far participating in IOMAC
include, from within the UN system: a central coordinating body in
marine affairs, OALOS, as well as ESCAP, ESCWA, FAQ, IMO,
UNEP, WMO, UNDP, World Bank, UN Outer Space Affairs Division
{UNOSAD), UN Revolving Fund for Natural Resources Exploration
{UNRFNRE) of UNDP, and UN University (UNU); and from outside
the UN system: AALCC, Cooperation Council of the Arab Gulf States,
SACEP, International Hydrographic Bureau, International Whaling
Commission; as well as several nongovernmental organizations.

In the Standing Committee of IOMAC the regional Indian Ocean
states have the status of members, while MMU and international
organizations have that of observers. The Indian Ocean states do not
make any financial contributions on a regular basis, but they provide
host facilities for various IOMAC meetings, while Sri Lanka provides
support for the Secretariat and administrative and logistic support for
other IOMAC activities.

Since, as was mentioned above, IOMAC regards institutions as the
preferred means of organizing and coordinating regional cooperation
in marine affairs, the 1987 Colombo Declaration expresses the
commitment of states to endeavor, acting directly or through

695ee Shah Alam, Charter of the South Asian Association for Regional
Cooperation: A Critique, 26 INDIAN JOURNAL OF
INTERNATIONAL LAW 452, 463 (1986).
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competent international organizations of which they are members, "to
support the strengthening of existing institutions in the region when
feasible and appropriate, as well as the harmonization of the activities
of such institutions." The Declaration provides for policy orientation
to that end within international organizations, in particular through
efforts by state members of international organizations to influence
the policies of those organizations so that greater emphasis and
priority are accorded to projects in the field of marine affairs.
Moreover, states intending to participate in international conferences
on subjects relevant to marine affairs should hold consultations prior
to and during such conferences with a view to facilitating cooperation
in support of each other’s initiatives and, whenever feasible,
formulating common positions. The 2nd Standing Committee of
IOMAC indicated that the forming of IOMAC contact groups at
international conferences should be pursued. The Committee also
recognized the need for IOMAC representation in the relevant
international organizations concerned with ocean affairs.

The inclusion of MMU category into IOMAC participating states
follows a pattern of non-regional membership in several UN
organizations, such as the UN Ad Hoc Committee on the Indian Ocean
or ESCAP, and non-UN organizations and bodies, such as the
Colombo Plan, the South Pacific Commission, or CCOP/EA and
CCOP/SOPAC. To accelerate the necessary interaction between
technologically advanced and regional states, a special IOMAC
Technical Cooperation Group was set up which is further discussed
below. As was observed earlier with regard to ESCAP, a non-regional
representation enhances the basis for development cooperation
between regional developing countries and non-regional industrialized
states participating in various activities in the region which is a
necessary element of the adequate South-South and North-South
relationship. Significantly, the African states which were usually more
reluctant to admit the non-regional membership in African
organizations have in 1983 extended the membership of the African
Development Bank to twenty-two non-regional members.”®

In a follow up to preliminary consideration given to this question at
its second 1987 meeting, the IOMAC Standing Committee considered
at its third 1988 meeting the need to widen the criteria with regard to

For details, see M. Cogen, L'admission non regionale a la Bangue
Africaine de Developpement, 39 STUDIA DIPLOMATICA 713-734
(1986). Cf. also infra n. 71.
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non-regional MMU participation beyond tonnage of shipping to
include marine scientific research or fisheries activities in the area.
The Committee was, however, of the view that careful attention
should be paid to the standards to be used in determining marine
scientific research and fisheries interests. In the case of global tonnage
of shipping and fisheries the standards applied by organizations such
as the IMO and FAO respectively could be the basis. However, in the
field of marine scientific research which is an emerging area and
which is yet to be formalized under a competent international
organization, the Committee decided that caution should be exercised
in determining the major maritime interest, and that the matter
required further consideration.

Nonparticipation of India

Among the various reasons adduced for India’s nonparticipation in
IOMAC-I were that: [IOMAC would duplicate activities of already
existing marine affairs and other organizations; divert concentration
from the work of the UN Ad Hoc Committee on the Indian Ocean and
its Peace Zone concept; that cooperation should rather begin within a
subregion, and then move to regional level; and that the great powers
and other MMU should not have been invited at the early stage of
attempts to develop a framework for regional cooperation." While
the usefulness of non-regional participation of major maritime users
in organizations such as IOMAC was already addressed above, it
should also be emphasized that the 1987 Colombo Declaration
reaffirms the commitment of participating states to the early establish-
ment of the Indian Ocean as a Zone of Peace under UN auspices, thus
evidencing the essentially complementary and supportive objectives of
the IOMAC in relation to the Peace Zone concept. In addition to its
political and security connotation, a confirmation found in the
Colombo Declaration referred to above is one expression of the
broader issue already discussed earlier, namely that of the basically
complementary character of activities of the non-UN organizations to

"INote India’s more general reluctance to non-regional representation,
as reflected by its opposition in the past to non-regional participation
in the Colombo Plan, and more recently to external funds for the
SAARC’s development or to cooperation of SAARC with pro-Western
oriented ASEAN. See International Herald Tribune of 1 December
1987, at 8. Note, however, that India participated as observer in the
meeting of IOMAC’s Third Standing Committee.
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those of organizations operating within the UN system. Significantly,
such role of non-UN organizations finds reflection in India’s and
other Indian Ocean states’ practice, e.g., in the 1987 Kathmandu
Declaration of SAARC which expresses belief that through promotion
of the South Asian cooperation, SAARC will reinforce the process of
strengthening the United Nations system.”?

Furthermore, there is in fact no question of duplication by IOMAC
of the SAARC’s activities as the 1985 Dhaka Charter of SAARC,
while opting for a socio-economic approach to regional cooperation
within SAARC, clearly stipulates that it shall complement other
(bilateral and multilateral) cooperation and shall not be inconsistent
with the international obligations of SAARC’s members (art. II). Those
provisions, and likewise an exclusion of bilateral and contentious
issues from SAARC’s jurisdiction (art. X), evidence a careful
intention of limiting jurisdiction of SAARC as a forum of regional
cooperation. It would, therefore, seem unlikely that this Association -
- which focuses in practice on the questions such as food security or
natural disasters -- would undertake any marine-related activities in
the foreseeable future. Moreover, even if in the longer perspective this
would take place (as in the case of ASEAN or the Arab League), it
would not undermine the activities of IOMAC and vice versa, in the
same way as is the case with a relationship between activities of
IOMAC and those of organizations within the UN system.

At the same time, in spite of advanced sectoral activities, especially
within the competent UN bodies and organizations on the one hand
and the formidable demands of regional states for the food and
mineral resources which are located in the Indian Ocean on the other
hand, the individual coastal states only now start to proceed from
general declarations to making a more full use of resource potential
within the limits of their extended maritime jurisdiction.” IOMAC,
through its cooperative trans-sectoral approach can, therefore, as it
has already commenced, play a significant role in activating and

"2See 27 INDIAN JOURNAL OF INTERNATIONAL LAW 319-323
(1987). Cf.supra n. 44.

73See Has jim Djalal, The 1982 Law of the Sea Convention: A Southeast
Asian Perspective, 13 THE INDONESIAN QUERTERLY 59-73
(1985/1); T.L. McDorman, Extended Jurisdiction and Ocean Resource
Conflict in the Indian Ocean, 3 INTERNATIONAL JOURNAL OF
ESTUARINE AND COASTAL LAW 208-234 (1988).
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strengthening of national and regional perceptions required for an
integrated ocean management. As Indian authors acknowledge, the
resolution of practical difficulties in implementation of the new ocean
regime in the South Asian region requires not only determination by
states of appropriate priorities in their development plans but also the
establishment of programs for the promotion of technical cooperation
among themselves.”® A participation of India in the IOMAC could
certainly support this indispensable process, as the effectiveness of the
work of any international organization is likely to be influenced by the
manner in which and the extent to which participation therein reflects
the interests of states represented in the activities of the region. Not
only has India an important interest of its own in ocean development
and capacity to support the ECDC/TCDC among the Indian Ocean
states, but its nonparticipation in cooperative efforts of IOMAC may
diminish the effectiveness of concerted measures required for
migratory species managament or marine environmental protection, as
well as affect the willingness of foreign "donors” to provide the
assistance needed by other Indian Ocean states, as such donors might
be concerned not to impair their political relations with India.
However, in view of the undoubted usefulness of IOMAC’s activities
for an effective, integrated management of the Indian Ocean and
certain grounds for the assumption that India’s nonparticipation might
to an important degree be simply due to heavy bureaucratization and
primary concern with the complex issues of India’s economic develop-
ment, it may not be excluded that the potential profits from coopera-
tion will outweight in time its other concerns and will ultimately lead
to India’s participation. This would also seem to be supported by
certain prospects for change which recently became apparent in the
India’s foreign policy in general.”

T4gee P.C. Rao and Bhimsen Rao, Qutstanding Issues in South Asian
Region, a paper presented at the 21 Annual Conference of the Law of
the Sea Institute in Honolulu in 1987.

"SNote especially visits of Indian Prime Minister in 1989 to China
(first time in 35 years) and to Pakistan (first time in 29 years). C/f.
Enter the Next Generation, Asiaweek of 13 January 1989, at 20-21. At
the same time, however, India pursues a consistent policy of develop-
ing its military force (including nuclear weapons power) and is
believed to have spent at least US § 300 million on its missile pro-
grammes. See India Joins the Missile-Systems Club, International
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Programme of IOMAC’s Cooperation

The 1987 Programme of Cooperation and the Plan of Action
contained in the Final Document of IOMAC-I articulates an
impressive range of activities to be carried out at national,
subregional, and regional levels in application and implementation in
the Indian Ocean region of the new ocean regime as laid down in the
1982 Law of the Sea Convention. In the Plan of Action, specific areas
of cooperation are further preliminarily envisaged not only on a short,
but also on medium and long term basis which is often underestimated
by many other multilateral and bilateral programs. The IOMAC’s
approach, although requiring preparatory and organizational effort
much more extensive than when commencing with limited
undertakings in a particular field, provides an excellent and
unprecedented model of how to proceed with an effective trans-
sectoral ocean policy and management in the developing state
region.”® Once a wide range of relevant marine-oriented activities
is identified, it is also easier for states to proceed with further
assessment and determination of priorities according to their interests
and needs, while keeping in mind the complexity of actions required
for achieving an integrated ocean policy, law, and management. The
particular actions in the Indian Ocean region will be reviewed below
in the light of the up-to-date activities of IOMAC and with special
emphasis on institutional aspects involved in marine affairs
cooperation in this region.

Mineral resources

The offshore prospecting for mineral resources within the extended
zones of maritime jurisdiction of states was recognized by IOMAC-I
as one of the priority areas of regional cooperation on account of the

Herald Tribune of 23 May 1989 at 1. Note also that security issues (in
the context of Nepal's growing relationship with China) play a role in
unresolved Indian-Nepalese dispute over trade and transit treaties
which expired in March 1989. See International Herald Tribune of 12
April 1989, at 8, and of 26 May 1989, at 4. Note further that, due to
deterioration of relations between India and Sri Lanka, a summit
meeting of SAARC planned for Colombo in November 1989 has been
postponed.

8Cy. supra ns. 48-50 and the main accompanying text.
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potential of such resources for economic development of the Indian
Ocean states. Consequently, in accordance with the decision of the
IOMAC Second Standing Committee in 1987, the First Meeting of the
IOMAC Technical Group on Offshore Prospecting for Mineral
Resources in the Indian Ocean was convened in Karachi, Pakistan, on
11-14 July 1988 with a view to: review the Indian Ocean non-living
resources; survey recent experience in offshore minerals prospecting;
identify new directions for international cooperation and
strengthening of national capabilities in this respect; and determine a
framework for IOMAC activities in non-living resource exploration,

The identified more important marine mineral and energy resources
being presently exploited in the region include: common salt, bromine,
sand and gravel, mineral sands, iron sands, tin, phosphate, calcium
carbonate, and hydrocarbons (oil and gas). These minerals are located
in the continental shelf areas which are relatively narrow, while much
of the Indian Ocean basin lies in water depths greater than 2500
meters where (between 3500 and 6000 meters) the polymetallic nodules
are situated. Since 1987 India has been registered by Prepcom as one
(next to Japan, France, and the USSR) of the pioneer investors in deep
sea-bed mining, with India’s mine site located in the Central Indian
Ocean. As a result, the Indian Ocean states could look forward to
collaborative efforts aimed at dissemination of knowledge and transfer
of deep sea-bed mining technology, and India could presumably play
in the future a leading role in forming a joint venture with the
Enterprise (for which the other half of mine site in the Central Indian
Ocean is reserved), so as to exploit the polymetallic nodules of this
area for the benefit of the Indian Ocean region.””

The Offshore Prospecting Programme (OPP) formulated by the
Karachi Meeting referred to above and endorsed the same year by the
IOMAC Third Standing Committee comprises specific recom-
mendations related to technical, organizational and training matters
and is carried out at three interrelated levels; by IOMAC states within
the TCDC; by IOMAC jointly with technologically advanced states
and the competent organizations; and through the United Nations

77See LAW OF THE SEA BULLETIN (OALOS), SPECIAL ISSUE II
(APRIL 1988); and 2 BULLETIN OF NEWS ON IOMAC 24-26
(1988/1).
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system supported projects.”® In view of the relatively undeveloped
or non-existent national capabilities in offshore exploration, a major
UNDP technical support project is an important component of the
OPP. At its Third 1988 meeting, the IOMAC Standing Committee
indicated that the UNDP project should specifically provide for:
offshore (continental shelf) surveys for mineral construction materials,
phosphorites, and precious corals; research and compilation of a series
of maps of the Indian Ocean; and expert working group meetings on
geochemical investigations, safetyregulationsand marine environmen-
tal protection measures for offshore minerals exploration and
exploitation.

A useful model for the IOMAC-0QPP activities is provided by the
two Committees, the CCOP/EA for East and Southeast Asia and the
CCOP/SOPAC for the South Pacific, which promote and coordinate
the investigation of marine mineral resources of their member states.
The CCOP/EA, which directly contributes to institutional cooperation
in the Indian Ocean region, operates (like CCOP/SOPAC) through a
Technical Advisory Group consisting of experts mostly from devel-
oped countries but also from the UN and other international institu-
tions.”® The CCOP/EA program involves also the Regional Mineral
Resources Development Centre (RMRDC) of ESCAP and the
Southeast Asian Tin Research and Development Centre (SEATRADC).
In recent years, while the activities of RMRDC declined, SEATRADC
which is formed by Indonesia, Thailand, and Malaysia having an
extensive tin potential off their coasts, has operated effectively.

Through its extensive activities the CCOP/EA contributed, among
others, to increased offshore exploration for oil and gas and for tin, as
well as to important studies on quaternary geology. The CCOP, in
cooperation with UNEP, is also active in the environmental field. The
CCOP/EA cooperates closely with the ASEAN Council on Petroleum
(ASCOPE) whose all member states are members of CCOP/EA and

8For the Report and list of documents of the Karachi Meeting, see
Doc. IOMAC/TM-1/A/1 (1988). See also Docs. IOMAC./TM-1/6,
1/13, and 1/16.

"Note also that starting from 1989, the international experts serving
as members of the UNDP/ESCAP Technical Support Team to CCOP
will be gradually replaced by regional experts. For details, see Docs.
IOMAC/TM-1/4, 1/INF.1, and 1/INF.2 (1988). See also 14 CCOP
NEWSLETTER 8 (1989/1).
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which presently co-sponsors all training seminars/workshops of CCOP
in the petroleum field. A joint CCOP-ASCOPE Inter-Secretariat
Steering Committee develops and coordinates the implementation of
joint projects, such as those on ASCOPE Data Bank or Marine
Environment. Moreover, the CCOP cooperates with IOC within their
Joint Working Group on Studies of East Asian Tectonics and
Resources (SEATAR). The objectives of SEATAR include, among
others, determining the location and characteristics of the principal
tectonic features of the continental margin of East and Southeast Asia
and analyzing the characteristics of various types of sedimentary
basins and their hydrocarbon deposits. Most of the studies carried out
under SEATAR during the last ten vears are nearing completion and
the new projects are envisaged.

In addition, the petroleum policy and legislative schemes of some
Indian Ocean states are assisted by the Commonwealth (CFTC and
TAG), and the undertakings contributing to development of mineral
resources in the Indian Qcean are carried out under various joint
development arrangements, both institutionalized and not
institutionalized. The former arrangements include two institutions
with strong autonomy and authority, namely the Saudi-Sudanese Red
Sea Commission (SSRSC) which is authorized to investigate and
develop (including environmental studies) the metalliferous deposits
of the common zone of the two states in the Red Sea, and the
Malaysia-Thailand Joint Authority (MTJA) which assumed all rights
and responsibilities of both parties related to development of the sea-
bed area of overlapping claims of the two states, as well as one body
having merely consultative status, i.e., Saudi Arabia-Kuwait Joint
Committee (SKJC).

The existing institutions concerned with prospecting for and
development of offshore mineral resources in the Indian Ocean region
are thus at present operated by the Southeast Asian states and on a
bilateral basis by some Arab states. The activities of the Indian Ocean
related bodies of the IOC which will be referred to below may also
contribute to development of offshore minerals. However, the
basically insufficient state of knowledge on the Indian Ocean mineral
resources potential and significance of this potential for economic
development of states of the region, which will increase as land-based
mineral deposits become exhausted and marine deposits become more
economically competitive in relation to traditional sources, seem to
make further concerted actions within the IOMAC Offshore
Prospecting Programme an imperative,
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Marine environment

The 1987 Programme of Cooperation and the Plan of Action
adopted by IOMAC-I emphasize that the issues affecting the marine
environment are of concern to the other areas of cooperation in the
Indian Ocean region and recognize the mutually supportive
relationship between environmental protection and sustainable
development. The documents indicate that IOMAC should promote the
strengthening of the existing mechanisms for environmental
cooperation, with a view to gradual development of appropriate
institutional coordination for the wider Indian Ocean region.%°

A major part of existing program form those carried out within the
RSP of UNEP already discussed earlier. Qut of eleven regions covered
by the RSP’s comprehensive Action Plans and Conventions, five are
situated in the Indian Ocean region, thus providing a basic framework
and incentive for cooperation towards integrated environmental
protection in these regions. The five regions, involving the regular
meetings of Contracting Parties and, as appropriate, the activities of
non-UN regional organizations, include:

1. The Persian Gulf (Kuwait Action Plan) where the institutional
framework is provided by ROPME at Kuwait and MEMAC at
Bahrain. The region enjoys also an unique nongovernmental
arrangement of GAOCMAO which was adopted in 1972 by oil
companies for the purpose of mutual assistance in oil pollution
emergencies, including a voluntary liability scheme. Moreover, the
Persian Gulf and the Gulf of Oman are designated as special areas (oil)
under the 1973/78 MARPOL Convention.

2. The Red Sea and Gulf of Aden (Jeddah Action Plan) where the
institutional framework is provided by PERSGA (Jeddah) of
ALECSO, while MEMAC is yet to be established. PERSGA acts on an
interim basis, i.e., until the establishment of the Regional Organization
for the Conservation of the Marine Environment in accordance with
the Jeddah Convention. Moreover, the Red Sea was designated from
the beginning, and the Gulf of Aden since 1987, as special areas (oil)
under the MARPOQL Convention, and IMO traffic separation schemes
are established in the Gulf of Suez and the Strait of Bab el Mandeb.

3. The Central Western Indian Ocean (Nairobi Eastern African
Action Plan) administered through the UNEP Regional Coordination
Unit.

80See also Doc. IOMAC-1/A/SC/8 (1987).
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4, The East Asian Seas (1981 Bangkok Action Plan) which include
the marine environment of the ASEAN member states and where
regional instruments are yet to be adopted.®! The institutional
framework is provided by the COBSEA (meeting annually) and the
Interim Coordinator of the ASEAN Experts Group on the
Environment which provides a channel of communication between
UNEP and COBSEA. Moreover, the ASEAN 0Oil Spill Contingency
Plan in force since 1976 and administered by ASCOPE Experts Group
on Marine Pollution forms a general framework for cooperation in
marine pollution emergencies, and UNDP funds at present the ASEAN
project on Development of Cooperative Action Plan for Combating
Qil Pollution. IMO traffic separation schemes are established for the
Malacca and Singapore Straits and also for the Lombok/Makassar
straits in the Celebes Sea. The Malacca and Singapore Straits are,
moreover, subject to navigational and environmental regulations of the
tripartite Council and Revolving Fund Committee of the bordering
states.

The ASEAN’s broader environmental concern may be a positive
contribution towards further development of the above program. The
ASEAN Environmental Programme (ASEP) carried out by the ASEAN
Committee on Environment since 1981, regards the marine
environment as one of its priority areas and has endorsed the 1985
ASEAN Agreement on the Conservation of Nature and Natural
Resources (including the marine environment).®? ASEP is at present
in its Phase III (1988-1992) placing special emphasis on the
strengthening of regional cooperation in relation to, among others, the

81For evaluation, see UNEP REGIONAL SEAS REPORTS AND
STUDIES No. 86 (1987) and No. 96 (1988), as well as earlier report
No. 65 (1985). See also Komar Kantaatmadja, Various Problems and
Arrangements in the Malacca Straits, in J.M. Yan Dyke et al. eds,
INTERNATIONAL NAVIGATION: ROCKS AND SHOALS
AHEAD? A WORKSHOP OF THE LAW OF THE SEA INSTITUTE
1986 165-172 (1988).

82For the text of the 1985 ASEAN Agreement and other relevant
documents, see ASEAN DOCUMENTS SERIES 1967-1986 (ASEAN
SECRETARIAT 1986).
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common seas, with a view to the integration of environmental
conservation into the process of sustainable development.®3

5. The South Asian Seas where, in cooperation with SACEP, the
regional report on the state of the marine environment was
completed,? to be followed by an Action Plan for this region. The
UNEP’s Regional Seas Programme is one of six major subject areas
identified by SACEP as priority areas of regional cooperation. A
general concern with continuing degradation of the environment in the
South Asian region has also been expressed by the 1987 Kathmandu
Declaration of SAARC, and the concern with a specific issue of sea-
level rise by the International Conference on Global Warming and
Climate Change from Developing Countries’ Perspective, which was
organized by the Tata Energy Research Institute (New Delhi) in
association with the Woods Hole Research Center (USA), with
cosponsorship of UNEP and the World Resources Institute {(USA), in
New Delhi in 1989. The Conference recommended, among others, the
setting up by regional organizations such as SAARC or ASEAN of
Regional Climate Monitoring and Management Boards.

To facilitate the implementation of the RSP of UNEP for East,
West, and Central Africa, the African component of the
Mediterranean Sea, as well as the Red Sea and Guif of Aden, the first
AMCEN held in Cairo in 1985 established a Committee on Seas, with
UNEP serving as its Secretariat. The Committee undertook preparation
of an inventory of expertise available at African institutions
competent in the field of the marine environment as well as declared
an African Decade for the Protection of the Marine and Coastal
Environment in the years 1991-2000.

In the first three subregions specified above where the relevant
Conventions have already been adopted, all three Conventions are
accompanied by Protocols on Regional Cooperation in Combating
Pollution by Qil and Other Harmful Substances in Cases of
Emergency, and the 1985 Nairobi Convention -- also by a Protocol
Concerning Protected Areas and Wild Fauna and Flora in the Eastern
African Region, and the Kuwait Convention -- by the first 1989
Protocol Concerning Marine Pollution Resulting from Fxploration and

835ee the 1987 Jakarta Resolution, in ASEAN Newsletter No. 23,
October 1987, at 14,

845ee UNEP REGIONAL SEAS REPORTS AND STUDIES No. 82
{1987); and also earlier reports Nos. 58 and 62 (1985).
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Exploitation of the Continental Shelf. Other protocols yet to be
adopted in accordance with the UNEP comprehensive approach are
those on land-based pollution, dumping, environmental impact
assessment, and responsibility for marine pollution damage.®®

Some of those specific questions are in the meantime subject of
work of regional organizations of the Indian Ocean states, e.g., ASEP’s
concern with heritage parks and reserves mentioned above is of direct
relevance for marine protected areas in Southeast Asia, Activities in
marine sciences are undertaken in the framework of the ASEAN
Science and Technology Programme coordinated by the ASEAN
Working Group on Marine Science.®® ASCOPE, in cooperation with
UNEP, CCOP/EA and bilateral donors, carries out various projects
related to coastal zone management and to protection of the marine
environment against pollution from sea-bed operations.?? In 1985 a
joint meeting of ASCOPE Study Groups on Environment and Safety
{ASGES), CCOP and a Norwegian donor agency approved a formation
of a Working Group on the Offshore Safety Programme which is
restricted to CCOP’s countries with established offshore production
and aims at developing an oil (spill) drift model for the East Asia Seas.

The marine environmental issues are also subject of works of the
AALCC that include: studying of major IMO Conventions with a view
to promoting their wider acceptance in the Asian-African region;
general legal framework for combating marine pollution from land-
based sources at the level of subregional arrangements and guidelines

88N 0te that, while all UNEP Conventions have Emergency Protocols,
the Protected Areas Protocols are only adopted in the Mediterranean
(1982) and Eastern African (1985) regions, but are under preparation
in Southeast Pacific and Caribbean regions; Dumping Protocols are
adopted in the Mediterranean (1976} and South(west) Pacific (1986)
regions; Land-Based Pollution Protocols in the Mediterranean (1980)
and Southeast Pacific (1983) regions;, and the Continental Shelf
Protocol, apart from the one adopted in Persian Gulf (1989), is under
preparation in the Mediterranean region. The first Environmental
Impact Assessment Protocol is under preparation in the Southeast
Pacific region.

88For detailed projects, see THE ASEAN STANDING COMMITTEE
1986-1987 (ASEAN SECRETARIAT 1987), at 70.

87For details, see Doc. IOMAC/TM-1/4 (1988), at 33-35.
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for national legislation; and measures for oil pollution emergencies,
especially legal framework for establishment of subregional centers.

Furthermore, marine environmental protection is promoted through
various regular program activities of UNESCO, in particular the major
Inter-Regional Project on Research and Training on Integrated
Management of Coastal Systems (COMAR) established in 1980. The
COMAR in Asia and the Pacific concentrates essentially on
mangroves, coral reefs, and related coastal marine systems,®® which
are also subject to activities of ESCAP's Environmental Coordinating
Unit. The UNESCO Divisiocn of Marine Sciences undertook in
addition, in cooperation with IOC and UNEP, numerous collaborative
projects with PERSGA of ALECSO (Red Sea), ROPME (Persian
Gulf), as well as IOFC and IPFC of the FAQ. Some aspects of marine
environmental protection are covered by activities of UNIDOQ and
WHO. Moreover, within preparations to the Lome IV Convention
(between the EEC and sixty-six African-Caribbean-Pacific states),
African and European states, the EC Commission and UNEP
expressed in the 1988 Dakar Declaration their readiness to better
integrate the protection of the environment, including coastal and
marine environment, into economic and social development, and to
implement or continue the necessary process of adaptation within their
national planning policies, as well as bilateral or multilateral
development aid policies.?®

At its third meeting in 1988, the IOMAC Standing Committee
reconfirmed that the Indian Ocean Marine Environment is one of the
main subject areas of IOMAC Programme of Cooperation and
considered the specific issue of dumping hazardous wastes and toxic
materials, noting that in recent times Indian Ocean states and other
developing countries have encountered disposal of such substances in
their adjacent of fshore areas. The Committee emphasized the necessity

88See supra n. 64, Part 2 (UNESCO and I0C); G.A. KNOX and T.
MIYABARA, COASTAL ZONE RESOURCE DEVELOPMENT AND
CONSERVATION IN SOUTHEAST ASIA (UNESCO 1984): THE
MANGROVE ECOSYSTEM, UNESCO REPORTS IN MARINE
SCIENCE No. 8 (1979); CORAL REEF MANAGEMENT IN ASIA
AND THE PACIFIC, UNESCO REPORTS IN MARINE SCIENCE
No. 18 (1982); CORAL REEF MANAGEMENT HANDBOOK
(UNESCO 1988).

895ee UN Doc. IMO MEPC 26/INF. 6, Annex (1988).
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of taking stricter preventive and control measures with regard to
hazardous waste disposal and envisaged the convening of a special
workshop to facilitate the relevant action. Similar concern was recently
expressed in several intergovernmental forums, including the
DAU, and the Lome IV Convention will presumably commit the
EEC member states to provide the ACP states on a regular basis with
list of dangerous chemicals and substances which are banned in their
countries.?! Given the enormous danger to the environment, the
ACP states seek to have in the Lome IV Convention provisions
resulting in a total ban on the export of such products to their
countries. At the global level, this question has recently been subject
to a new regulation under the 1989 (UNEP-sponsored) Basel
Convention on the Control of Transboundary Movements of
Hazardous Wastes and Their Disposal,

The Third IOMAC Standing Committee also took note of the
concern expressed by the Indian Ocean states with regard to pollution
of the sea by oil, especially noncompliance with the existing standards
and rules, and recommended that Secretary-General identify an
effective mechanism to monitor and develop regional capabilities of
coastal states for prevention of such environmental hazards with
assistance from the competent international agencies. In addition, the
meeting discussed the potential adverse impact on the marine
environment of the proposed deep sea-bed mining in the Indian Ocean
and recommended that a team of experts from within and outside the
region should begin consideration of this subject.?2 This initiative
seems particularly important in view of the fact that environmental
aspects have not so far been dealt with by Prepcom.

905ee OAU Resolution CM/Res. 1153 (XLVIII) (1988), in 28 ILM 567
(1989). Cf. UN Docs. GA Resolutions 42/183 of 1987 and 43/212 of
1988; ECOSOC Resolutions 1988/70 and 71; and UNEP Governing
Council Decision 15/33 of 1989.

NSee Lome IV - The ACP Negotiating Position, in ACP-EEC THE
COURIER (1989 No. 113). Note that the 1988 Dakar Declaration supra
n. 89, stressed the necessity to ensure an effective control of trade and
movements of potentially dangerous substances, including toxic waste.

2c f. supra n. 77 and the main accompanying text.
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Living resources

While the 1987 IOMAC Programme of Cooperation and Plan of
Action recognize that the existing institutional framework for fisheries
in the Indian Ocean provides an appropriate basis for management,
they also stress the necessity of further strengthening of this
framework, especially in tuna management and enhancing of national
capabilities and scientific infrastructure of states with regard to data
collection and stock assessment systems.

In spite of impressive growth in the Indian Ocean commercial
fishery, there is a lack of reliable data on fishery resources, the
fisheries of coastal states (except India, Thailand or Pakistan) are still
small scale fisheries based on artisanal methods of capture, and the
relationship between fish supply and demand is that of a widening
gap. In particular, when comparing the predicted population growth
rates of the Indian Ocean region over the next two decades and the
estimated potential of unexploited marine fishery resources for the
same period, it seems unlikely that the past growth rates in marine
production can be maintained and keep pace with the prospective
population growth in the South and Southeast Asian states. For these
reasons, the presently extended limits of fisheries jurisdiction up to
200 miles make it necessary to seek the improvement of exchange of
fishery technical expertise, conservation measures, and control
mechanisms to prevent overharvesting of the Indian Ocean fisheries
by foreign fleets. Specific measures would be required to recognize
access of the land-locked and geographically disadvantaged states to
fishery resources as well as preferential access conditions between
neighboring states, and possibly a regional cooperative use of fishery
research vessels or other sophisticated technologies (space satellites),
50 as to reinforce solidarity and cooperation in the region. Taking
those factors into account, the Second Standing Committee of IOMAC
determined a schedule of priority activities in the fields of; technical
cooperation among Indian Ocean states, cooperative use of fisheries
research vessels, and development of an Indian Ocean tuna fishing
fleet, to be further discussed by IODMAC participants and subsequently
implemented in cooperation with the international organizations
concerned.??

The existing institutions requiring further strengthening and/or use
to these effects include in particular the regional bodies of FAO,

93See supra n. 80.
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International Whaling Commission (IWC), and several non-UN
regional organizations. Specific fisheries-related issues are also
covered by respective activities of UNIDO and ILO. The IWC provides
an adequate cooperative framework for protection of marine mammals
(whales) in the Indian Ocean, where north of 55 S. Lat. a whale
sanctuary and prohibition of commercial whaling was declared in
1979, and the CRIOMM set up in Sri Lanka in 1983. At present, an
extension of the duration of sanctuary beyond 1989 is considered.®*

FAQ has made a profound contribution to the development of
fisheries in the region, particularly through the International Indian
Ocean Fishery Survey and Development Programme (1972-1979) and
is at present executing some sixty national and inter-regional projects
in the wider Indian Ocean.%® The regional organizations of FAO
active in the Indian Ocean are the Indo-Pacific Fisheries (IPFC) and
Indian Ocean Fishery (IOFC) Commissions and their subsidiary
bodies, as well as two FAO Regional Marketing, Information, and
Technical Advisory Services, INFOPECHE for Africa and
INFOSAMAK for Arab states. A Service for Asia and the Pacific,
INFOFISH forms at present, as was noted earlier, an independent
regional organization.

The IPFC has operated since 1980 a subregional Committee for the
South China Sea (CDMSCS) which has close contacts with other
organizations concerned, such as INFOFISH, NACA (having regional
lead centers in China, India, Philippines and Thailand), SEAFDEC
and its Southeast Asian Fisheries Information System (SEAFIS) which
provides a regional input to the FAO/IOC Aquatic Sciences and
Fisheries Information System (ASFIS), as well as Asian Development
Bank, ASEAN and nongovernmental ICLARM. Moreover, in
cooperation with SEAFDEC and Canada, the Regional Center of
ASFIS for Southeast Asia was established in Thailand. The cooperation
between CDMSCS and ASEAN resulted in the establishment in 1986
of the ASEAN Fisheries Development Center (AFDC) in Thailand
with subcenters in all other ASEAN states. These undertakings were -
- apart from FAO support -- a result of ASEAN’s earlier concern
with marine fisheries as reflected by the 1983 ASEAN Ministerial

#45ee Docs. IOMAC-1/SC-3/INF. 4, 5 and 6 (1988).

9¢cf. B. Kwiatkowska, FAQ Implements the 1982 Law of the Sea
Convention in the Indian Ocean Region, 8 INDIAN OCEAN
NEWSLETTER (1987/3).
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Understanding on Fishery Cooperation, emphasizing the necessity of
taking adequate measures for conservation and management of
fisheries in the 200 mile zones and transfer of fishery technology
among Southeast Asian states.”® At their meeting in 1986 approving
establishment of the AFDC, the ASEAN Ministers on Agriculture and
Forestry endorsed three and subsequently two more new projects
implementing the 1983 Understanding.?’

The IOFC has three subregional Committees operating since 1980 in
the Indian Ocean region, in particular in the Gulfs, Southwest Indian
Ocean (SWIOC) and the Bay of Bengal (BOBC). The Bay of Bengal
Programme of BOBC cooperates closely with INFOFISH, NACA, and
SEAFDEC, and its ongoing activities include: the SIDA/FAQ
Development of Small-Scale Fisheries Programme, the UNDP/FAO
Project on Marine Fishery Resources Management, and the ODA/FAQ
Postharvest Fish Technology Project. The SWIOC continues at present
its UNDP/FAQ Regional Fisheries Project (1987-1991), while the
Gulfs Committee initiated, in cooperation with INFOSAMAK, the
establishment of a computerized Regional Data Base (and National
Fisheries Data Centers). The relevant institutions of some member
states of the Gulfs Committee and of several other Arab states
participate, moreover, in the nongovernmental Arab Federation of
Fish Producers which, among others, proposes joint ventures among
its members.

Apart from FAO and regional organizations mentioned above,
various aspects of fisheries management form part of the activities of
the AALCC which focuses on: guidelines for a model fishery
legislation and joint ventures agreements (now completed) and
promotion of regional and subregional fisheries cooperation. In the
African region, which possesses the lowest share of scientific and
technological capabilities of any region in the world and has the
largest number of least developed and land-locked states, an important

®8For text, see supra n. 82.

“"These are: Aquaculture Development and Coordinating Programme
and Marine Resources Assessment in the ASEAN Region Project, both
co-funded by the EEC; ASEAN-Canadian Postharvest Technology
Project (Phase II); and two ASEAN/UNDP/FAQ Projects on
Monitoring, Control and Surveillance of Fisheries in the 200 Mile
Zone, and on Coastal Fisheries Rehabilitation through Seagrass
Restoration.
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impetus for regional action was provided by the 1979 Monrovia
African Development Strategy and the 1980 Lagos Action Plan of the
QAU which, as was noted earlier, included fisheries as an area of the
food and agriculture sector requiring first priority attention.
Subsequently, the 1984 ECA’s Intergovernmental Meeting on Aspects
of Application of the Law of the Sea Convention urged African states
to increase the priorities they accord to fisheries in their national
development plans, and recommended the increasing of cooperation
between land-locked and coastal states within existing regional bodies,
and of subregional and regional cooperation in utilization of migratory
stocks. Certain follow up actions on the LOS Convention were further
included in 1986 by ESCAP into its Programme on Food and
Agriculture, in particular preparation of a study on the law of the sea
in respect of management of living resources and organization of a
regional meeting on the implications of the Convention on fisheries in
Asia and the Pacific. At the same time, ESCAP emphasizes the
necessity of strengthening cooperation with other organizations such
as FAO and SEAFDEC,

A particular importance is attached to fisheries by the 1984 Lome
IIT Convention between the EEC and the sixty-six ACP states which
recognizes the urgent need to promote the development and optimum
utilization of fishery resources within the 200 mile zones of ACP states
(art. 50). To this end, the parties committed themselves, among others,
to apply to fisheries all mechanisms for assistance and cooperation
provided for by the Lome Convention, and to respect "the rights of
land-Jocked States to participate in the exploitation of sea fisheries."
Within the framework of Lome III, the EEC cooperates with a number
of LDCs in the Indian Ocean region under its standard fisheries
agreements, but it also maintains the commercial and financial links
with several Indian Ocean states which do not belong to the ACP
Group, including South and Southeast Asian countries.”® The

®8For the text of Lome III Convention, see 24 ILM 571 (1985). The
EEC concluded Fisheries Agreements with, e.g., Madagascar,
Seychelles and Mozambique, and is co-funding ASEAN projects
referred to supran. 97. Cf. T. Clarke, EEC Fisheries Development Aid,
EEC-ACP THE COURIER 98-101 (1984 No. 83); C. Stevens, The
European Community and Africa, the Caribbean and the Pacific, in J.
Lodge ed., INSTITUTIONS AND POLICIES OF THE EURQOPEAN
COMMUNITY 142-153 (1983). See alse C.W. Dundas, Co-operation
within the Commonwealth on Access to Marine Resources - with
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preliminary discussions between IOMAC and EEC focused on the
objectives and developments concerning IOMAC, as well as growing
EEC activities and interests in the Indian Ocean region.®® A
continuous emphasis on fishery management and development in the
next Lome IV Convention which is now under preparation may
further enhance the EEC’s interest in the region. It may also be noted
that the new fisheries regime in the 200 mile zone resulted in inclusion
of fisheries management (especially foreign access) issues into the
program of work of the Commonwealth,

In spite of these numerous activities and the fact that, as the first
1987 report on implementation of the FAQ World Fisheries Strategy
showed, Asia and the Pacific is the most advanced of all regions in the
progress made in fishery development, it is clear that the present stage
of fisheries development is far from meeting all the needs and
demands of the wider Indian Ocean region.!% At its third meeting
in 1988, the IOMAC Standing Committee reconfirmed that one of the
major problems confronting regional states was the non-availability of
reliable estimates of fishery resources in the 200 mile zones which
could not be obtained on an individual basis, and recommended
exploring of possibilities for collaborative use of fisheries research
vessels as it was the case with The Fridtjof Nansen Surveys (1971-
1981).

A particular challenge for further development constitutes tuna
fisheries which due to highly (trans-oceanic) migration of these
species is subject to a special management of the two Indian Ocean

Specific Reference to Fisheries Access Agreements and Offshore
Petroleum Contracts, Commonwealth Secretariat (March 1986).

99See Doc. IOMAC-1/A/SC/4 (1987), at 4.

100N5te that, e.g., out of 2.7 million tons of fish estimated as available
annually in the Indonesian 200 miie EEZ, only about 2 percent is
utilized. In 1987 Indonesia licensed 237 foreign ships (of Thailand,
Australia and USA) to fish in its zone (for about US $ 4.7 million of
license fees), while the capacity of Indonesian zone is estimated at
1700 ships. At the end of 1988, number of foreign fishing ships
licensed to operate in Indonesian zone increased to 871. See Jakarta
Post of 23 July 1987, at 7, and of 17 January 1989, at 1. Cf. supra n.
73.
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Tuna Committees of the JPFC and the IOFC.1?! The trade aspects
are, moreover, the subject of respective fish trade services, e.g., the
1985 Tuna Trade Conference of INFOFISH in Thailand has assisted
the producers, mainly in the developing countries, to have a better
understanding of the requirements of buyers, mainly in developed
countries and of the related problems which need to be solved in tuna
export and import.

Due to a significant increasé in the tuna catch of the Indian Ocean
region as a result of the growth of the distant water industrial fishery,
IOMAC from its inception has emphasized the urgent need to promote
regional cooperation with a view to develop tuna fisheries on the part
of regional coastal states. As the IOFC Tuna Committee was found
insufficient to respond to the growing demands of the region after the
termination of the on-going Indo~Pacific Tuna Programme (IPTP), the
tenth session of IOFC (in Mauritius) reviewed the various options for
a new long-term institutional arrangements in this respect.!%? From
among the possible options that included the establishment of: an
independent body by a new treaty; a subsidiary body of a FAO
Commission; or a FAQ affiliated body (like IPFC and GFCM) under
Art. XIV of the FAO Constitution, IOFC opted for this latter solution.
A new Commission would cover all tuna and tuna-like species (listed
in Annex I to the 1982 LOS Convention) in the Indian Ocean and
adjacent seas, excluding Antarctica, with the membership in the
Commission open to all coastal and fishing states, and with its powers
including making of potentially binding recommendations. However,
the FAO International Conference convened to this effect in Rome in
April 1989 failed to establish a new Commission. While the efforts to
this end are to be continued, an alternative on the part of FAO would
consist in the initiation of a new IPTP.

Within the IOMAC’s tasks mentioned earlier of promoting policy
orientation within marine-oriented organizations and conferences, the
Third Standing Committee of IOMAC in 1988 and the Jakarta Meeting
of IOMAC Legal and Fisheries Experts in 1989 considered a number

1011+ should, however, be noted that the merge of IPFC and IOFC
could not in the future be excluded. See UN Doc. FAO COFI1/87/9
(1987), at 5, and supra n. 47.

1025, UN Docs. FAO IOFC/TML/88/INF. 5, IOFC/TM/88/6, and
TM/88/INF. 6 and 7 (1988); Fisheries Report No. 404, FIPL/R404
(1988); and IOTC/89/3 (1989).
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of important issues pertaining to the proposed new tuna management
regime.'% The Committee approved in principle the setting up of
a new body within the FAO framework subject, however, to the
understanding that such a new body would also take measures to
enable all coastal LDCs in the Indian Ocean to participate more
actively in tuna fisheries.!® Similar concern was expressed at the
1989 Jakarta Meeting at which some reluctance to exclude Antarctica
from the area of competence of a new Commission was also apparent.
Certain consideration was given to the alternative solution of
establishing a new organization independent from FAOQ. Some experts
addressed the question of accommodation of the rights of land-locked
and geographically disadvantaged states of the Indian Ocean under a
new tuna arrangement. The latter question, according to Declaration
of IOMAC-I that the interests of these states should be taken into
account in cooperation in the region, forms part of IOMAC broader
initiatives which are under preparation within the Group on Issues
Relating to Land-Locked and Geographically Disadvantaged States
coordinated by Nepal and Uganda.

Ocean science and services

The development of an ocean science and information base which
is, as was emphasized elsewhere in this study, a necessary prerequisite
of effective development of all marine sectors and, at the same time,
perhaps the most pronounced lacuna of the Third World countries, is
given a particular emphasis in the IOMAC Programme of Cooperation.
The Programme recognizes that the cooperative activities which are at
present promoted and coordinated by the various international
organizations active in the Indian Ocean region can constitute a basis
for the development of regional cooperation in marine science and
ocean services, but to obtain optimal benefits the existing numerous
and extremely diverse programs need to be intensified, expanded, and
appropriately linked as necessary. To this end, there is a need to bring
together groups of technical, legal, and managerial experts from

108¢0¢ Docs. IOMAC-1 /8C-3/1/Add.2/Rev.1 and SC-3/5 (1988), and
supra n. 66.

1%Note that the UNDP Project endorsed by the Second Standing
Committee includes a feasibility study on the establishment of a
multinational tuna fishing fleet or consortium of the enterprises of
IOMAC regional states. Doc. IOMAC-1/A/24/Rev.2 (1987).
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regional states for the purpose of harmonizing scientific undertakings,
promoting bilateral and multilateral cooperation among these states,
and devising appropriate mechanisms for ensuring that such
cooperation takes place in a mutually beneficial, economical, and non-
dependent manner so as to promote self-reliance.

This process has already been commenced by IOMAC taking
account of the existing activities of the relevant international
organizations active in marine research and ocean services related to
the fields examined above, i.e., exploration and exploitation of mineral
resources and fisheries, as well as marine environmental protection.

In addition to, and in connection with, the three major fields
specified above, an important contribution to development of marine
sciences in the Indian Ocean region is provided by various programs
of the I0C, e.g., the network of the Global Sea Level Observation
System (GLOSS) and of the I0C’s two regional Committees for the
North and Central Western Indian Ocean (IQCINCWIO) and for the
Central Indian Ocean (IOCINDIO). IOCINCWIO, as set up in 1979,
held its two sessions in 1982 and 1987 at which the Committee adopted
several projects within the major scientific and ocean services
program of the IOC and decided to prepare an International
Bathymetric Chart of the Western Indian Ocean (IBCWIO). Some
regional states (Mozambique, Madagascar, Kenya, and Tanzania)
expressed their reservation regarding the connection between charting
the region and marine geological research.!®® IOCINDIO held its
first session only in 1988 (Islamabad, Pakistan) and adopted eight
regional projects in the areas of physical oceanography, living
resources, geological surveys, and marine pollution. The developments
in marine science of the North West Indian Ocean and adjacent seas,
as commenced in the 1930s and enhanced through the 1959-1965
International Indian Ocean Expedition, were the subject of a special
symposium held by UNESCO in Egypt in 1983,1% while those in
the Central Indian Ocean were reviewed at the IOC/UNESCO
Workshop on Regional Cooperation in Marine Science in the Central
Indian Ocean and Adjacent Seas and Gulfs held in Colombo in 1985.
In addition, the UNESCO’s input to cooperative undertakings in the
region has -- apart from the COMAR already referred to earlier --
been channelled under the Arrangement adopted by UNESCO and

1055.0 Doc. IOMAC/TM-1/19 (1988).
W65, UNESCO REPORTS IN MARINE SCIENCE No. 31 (1985).
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ECA in 1979, of which the first project (UNDP-funded) was that on
Development of Marine Science and Technology in Africa.l®” The
project was designated to enhance the capability of marine-oriented
institutions of the East (Central Western Indian Ocean) and West
African states through the development of a regional and subregional
program of research and training in the development of marine
environmental services, shipping, coastal area development, and the
protection of the marine environment.

In view of cumbersome and costly conventional techniques of
acquisition of resource-related data, the IOMAC Programme of
Cooperation emphasizes the usefulness of adoption of Remote Sensing
Technology for Data Acquisition for Marine Resources Management
and of the continuous development of applications of space technology
to oceanographic and marine resource survey, maritime satellite
communications, satellite search and rescue, and maritime weather and
storm warning services.!® For this purpose the IOMAC Plan of
Action provides for the establishment of a Standing Group of
Regional Experts in Space Technology Applications and preparation
of a program of remote-sensing applications in the Indian Ocean for
the next decade. This could be initiated in cooperation with the UN
Outer Space Affairs Division and ESCAP Regional Remote Sensing
Project dealing with training of personnel. In early 1988, the
implementation of this work began in the form of a feasibility study
funded by UNDP in Kenya, Indonesia, and Sri Lanka on the use of
remote sensing for marine resource survey, while the detailed pilot
projects are to be finalized in the near future.1%®

107§e¢ UNESCO REPORTS IN MARINE SCIENCE No. 10 (1980).

108Note that India operates a geostationary meteorological satellite
INSAT-1C (launched in 1988), with the transition to the second
generation INSAT-2 planned in early 1990, Note also that ASEAN
carried out a Regional Satellite Project based on the Indonesian Palapa
system, and that a new program on the use of the SPOT satellite
system by Thailand, Indonesia, Malaysia, Brunei, and the Philippines
was launched in cooperation with France (70%) in 1989. See 1
BULLETIN OF NEWS ON IOMAC 6-7 (1987/1); International Herald
Tribune of 30 March 1989, at 9.

109gee UNDP Project, supra n. 104; and 2 BULLETIN OF NEWS ON
IOMAC 15-16 (1988/1).
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In the context of space technology applications the IOMAC Plan of
Action also indicates the necessity of improving and extending the use
of the International Maritime Satellite System (INMARSAT) in the
Indian Ocean region, as well as various program of the WMO. The
latter are carried out by the WMO/ESCAP Typhoon Committee and
Panel on Tropical Cyclones, as well as the WMO Tropical Cyclone
Committee for the South-West Indian Ocean and the Commission for
Atmospheric Sciences carrying out an Asian/African monsoon project
with centers in New Delhi and Kuala Lumpur.}*® In 1988 the ECA
Conference of Ministers adopted a resolution on support to island
states in the South-West Indian Ocean affected by tropical cyclones
and other disasters, and the WMO Tropical Cyclone Committee for the
South-West Indian Ocean undertook the establishment of a
Regional/Specialized Meteorological Centre (RSMC) in Reunion. The
WMO Tropical Cyclone Committee for the South Pacific adopted the
same year an Operational Plan for the South Pacific and South-East
Indian Ocean. ECA has also supported the African Centre of
Meteorological Applications for Development (ACMAD) which was
established in 1988 as the first phase of the proposed International
Centre for Operational Meteorology and Hydrography in Africa
(ICOMHA). Moreover, the Indian Ocean is covered by numerous
broader programs of the WMO, such as: the Climatological Sea Surface
Current Exchange System covering upwelling areas in the North
Indian Ocean, the Tropical Ocean and Global Atmospere (TOGA)
program, the Integrated Global Ocean Services System (IGOSS) having
a network for the Indian Ocean and contributing its data to the IOC
International Ocean Data Exchange (IODE), the WMO Voluntary
Observing Ships’ (VOS) Scheme by which ships of the Indian Ocean
states transmit their meteorological observations, as well as World
Weather Watch (WWW) that includes Meteorological
Telecommunication Networks for Asia and Africa. WMO also operates
Regional Offices and Associations as well as Meteorological Training
Centers for Asia and Africa, and its activities will be the major
contribution to the International Decade for Natural Disaster
Reduction (IDNDR) proclaimed by the UN General Assembly for the
1990s.

An important lacunae identified by the IOMAC Plan of Action is
the lack of a regional coordinating body in the field of hydrography

10500 supra n. 64, Part 2 (WMO) and ANNUAL REPORT OF THE
WMO 1987 (No. 689 - 1988) and 1988 (No. 713 - 1989).
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for the Indian Ocean region which could be established by Indian
Ocean member states of the International Hydrographic Organization
(IHO) in the form of an THO Regional Hydrographic Commission for
the Indian Ocean. Accordingly, the Third Standing Committee of
IOMAC in 1988 recommended taking steps towards establishment of
such body under the IOMAC Work Programme on Hydrography.!1!

Maritime transport and communications

Although the Indian Ocean has served as the major East-West trade
route both in the past and today, for historical reasons, the
development of shipping by the Indian Ocean states has occurred only
relatively recently. This has been accelerated by support of the LDCs’
initiatives in international organizations such as UNCTAD, IMO, or
WMO which were partly referred to above in the context of space
technology applications.!!

To enhance these developments, the IOMAC Programme of
Cooperation and Plan of Action identify several areas for further
study and cooperative action, such as forming appropriate institutional
arrangements in ship ownership and investment, rationalization of port
investment, investigation of prospects for assistance to less developed
countries, and setting up a regional shipping forum through which
cooperation and in particular TCDC within the Indian Ocean region
could be advanced. The cooperative activities in communication
systems between oil rigs, installation of submarine fiber-optic cable
(linking so far Europe, the USA, East Asia, and the South Pacific),
and increase of the use of INMARSAT and other réscue satellite
services in the Indian Ocean are also envisaged. Regional cooperation
in shipping was subsequently indicated by the 1987 Second Standing
Committee of IOMAC as one of the areas appropriate for drawing on
UNCTAD?’s specialized competence, while the 1988 Third Standing
Committee recognized that the subject of transportation should be
included in the IDMAC Work Programme for consideration.

In pursuing work in this field, IOMAC -- apart from regional
initiatives within the above-mentioned UN organizations concerned -

Mer supra n. 64, Part 2 (IHO) and Doc. IOMAC/TM-1/INFE.7
(1988).

Mgy detailed review, see supra n. 64, Part 2 (UNCTAD, IMO,
WMO, ITU);, and 1 BULLETIN OF NEWS ON IOMAC 16-18
(1987/1).
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- will also be able to base on certain experience in the up-to-date
cooperation within various Indian Ocean subregions. The shipping
industry of Southeast Asian states is the best, and that of East African
states the least, developed, while the Middle Eastern and the Gulf
states are reasonably progressing in this field. The Arab states
established in 1972 under the auspices of OAPEC the Arab Maritime
Petroleum Transport Company (AMPTC), but due to the establishment
by member states of their own national tanker fleets, the AMPTC
proved rather unprofitable.’® On the other hand, the Arab
Shipbuilding and Repair Yard Company (ASRYC) in Bahrain, also
established under QAPEC auspices, operates -- mostly due to its
location as the only facility between Portugal and Spain capable of
servicing large crude carriers --at nearly full capacity, and the same
relates to the United Arab Shipping Company (UASC) formed in 1976
by Bahrain, Iraq, Kuwait, Qatar, and the United Arab Emirates,
The area of shipping and ports forms, moreover, part of the
collaborative efforts promoted by the ASEAN Committee on
Transportation and Communication (COTAC), presently under its
Integrated Work Programme on Transportation and Communications
(IWPTC), with a view to achieving regional self-reliance, particularly
with regard to reasonable and stable freight rates, as well as adequate,
efficient, and economic shipping services for the carriage of freight
within and beyond the region. To this end COTAC has implemented
a number of projects on, e.g., joint training and information
exchange, port operation, and joint approaches to international
shipping issues, including a feasibility Intra- ASEAN Shipping Study
and Establishment of Joint Liner Service which was prepared by
SEATAC. As regards this latter study, the COTAC is committed to
complete it either through external financial assistance or within
ASEAN, COTAC carries also out an Integrated Work Programme on
Posts and Telecommunications (IWPPT), of which the most significant
was the ASEAN Submarine Cable Project (1974-1986) which resulted
in establishment in 1986 of the ASEAN Cableship Private Ltd (ACPL)
in Singapore for the maintenance of a submarine cable network. The
COTAC carries out its various projects in cooperation with UNDP,
UNCTAD, ESCAP, IMO, EEC, as well as Canada, USA, and some
other technologically advanced states. The cooperative activities of
ESCAP in the Asian region are particularly extensive and are initiated
and coordinated by the ESCAP Committee on Shipping, Transport,

U3psr details, see UN Doc. ST/ESA/191, supra n. 5, at 42,
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and Communication, and a special Working Party on Shipping and
Ocean Freight Rates established by its Committee on Trade, with the
period 1985-1994 declared by ESCAP to be a Transport and
Communication Decade for Asia and the Pacific.114

A specific subregional arrangement represents the Malacca and
Singapore Straits Council within which the three bordering states,
Indonesia, Malaysia and Singapore, apply necessary measures with
regard to navigational safety and environmental protection of
particularly sensitive areas of these straits which are frequently used
by international navigation. In a follow up to a major Japanese tanker
(Showa Maru) accident, the Japanese tanker owners established a
special Fund for the adequate maintenance of sea traffic and pollution
combating in the Straits area. The Fund is administered by a
Revolving Fund Committee which comprises representatives of the
three coastal states and which has drawn up a Standard Operating
Procedure for Joint Oil Spill Combat.

Marine af fairs information system

Parallel to, and for the purposes of, all specific activities covered by
the IOMAC’s Programme of Cooperation and Plan of Action that were
discussed above, a task of utmost urgency constitutes the establishment
of IOMAC’s Indian Ocean Marine Affairs Information Network (IO-
MAARIS). The overall objective of IO-MAARIS, as undertaken by
the First IOMAC Standing Committee in 1987 and outlined by the
Joint IODMAC/UNCTAD/UNDP Mission at the Committee’s second
meeting held the same year, is to provide Indian Ocean states with the
up-to-date information required for the enhanced use of marine
technologies and the conduct of marine scientific research which are
essential for building and strengthening of national institutions
(educational, training, and professional) dealing with marine
affairs.11®

To attain these objectives, the three interrelated components of 10-
MAARIS comprise;

145¢e UN Doc. E/1986/32 - E/ESCAP/536 (1986). Note also that
ECA declared the period 1978-1988 the First, and 1991-2000 the
Second Transport and Communications Decade in Africa,

1155¢e Docs. IOMAC-1/A/SC/3/Rev. 1 (1987) and SC-3/6 (1988), and
the UNDP Project, supra n. 104,
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- an institutional element, i.e., creation of three regional facilities
(nodes) in three IOMAC LDCs, including the National Marine Affairs
and Aquatic Resources Information System (MAARIS) now being
established in NARA at Sri Lanka, as well as establishment of linkages
between these three nodes and other pertinent centers within the
region;

- a training and educational element, i.e., training of personnel in
the Indian Ocean states in handling, dissemination, and management
of marine affairs data for the purposes of economic development,
including preparation of a manual of guidelines for the inputs to the
data base; and

- an outputs element, i.e., handling/use of information products.
This component consists of: a Country Profiles Project (IO-CPP); a
compilation of specialized products (Register of Experts, Bibliography
and Source Directory/holding of data sets); a Bulletin of News on
IOMAC (already issued) and possibly Journal of Indian Ocean Affairs;
as well as multi-media productions (documentaries, news clips, etc.)
to be linked with the existing networks such as Asiavision, Depthnews,
Earthscan, etc.

At the third 1988 meeting, the IOMAC Standing Committee
recognized the need for a comprehensive analysis of the information
needs of the Indian Ocean states among the first priorities and noted
with appreciation the measures undertaken towards establishment of
I0-MAARIS. These activities are of essential importance, since in
spite of the noticeable increase in oceanographic data now available
due to satellite and remote sensing as well as other activities, the
relevant data are non-available or non-accessible to most of the
countries of the Indian Ocean region on account of lack of capabilities
in harnessing this data for its development process. Moreover,
information in question is at present dispersed in a variety of sources
(national and international) which are not easily available due to the
simple fact that such sources are located in different states and
specialize in various sectors of marine affairs. The two systems that
are presently available and that permit the worldwide diffusion of
marine affairs information are the ASFIS of FAO/IOC and the IODE
of IOC, both already referred to earlier in this study. However, as the
1IOMAC Standing Committee emphasized, substantial f inancial support
and training is necessary for most of the Indian Ocean countries to
enable them to establish and develop efficient centers at the national
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level providing input to those two systems.!'® At the same time,
the IO-MAARIS could make use of the computerized Law of the Sea
Information System (LOSIS) of the United Nations QALOS, in
particular its Country Marine Profile Data Base (MARPRQ), as well
as several subregional systems, such as SEAFIS of SEAFDEC, AIBA,
the Technical Data System of NACA, or two systems now under
preparation, the ASCOPE Data Bank (minerals) and the Regional Data
Base (fisheries) of the IOFC’s Gulfs Committee referred to earlier,

Consequently, the Third IOMAC Standing Committee recommended
on short term to: survey the existing institutional capabilities and
expertise, as well as the level of training necessary for setting up of
I0-MAARIS, to be undertaken by a team of experts; and to organize,
based on the result of such survey, a Workshop with participation of
all Indian Ocean states which would establish a strategy for Marine
Affairs Information Management and Data Exchange.

Apart from its indispensability for an effective marine affairs
management referred to above, the establishment of I0-MAARIS
under IOMAC’s auspices is also particularly desirable in view of the
fact that the regional information system projects are apparently a
preferable form for channelling the necessary assistance in this field

by foreign "donors”. 117

Technical assistance and training

As virtually all activities examined above require technical (foreign)
support and training, the IOMAC Programme of Cooperation and Plan
of Action attach particular attention to activities necessary in this
field, including the establishment in the future of a Regional Centre
for Marine Technology. In 1988 the IDMAC Programme of Advisory
Services, Cooperation and Training (ACT) for Marine Affairs
Management to developing Indian Ocean states was established with
a view to cover assistance in the following fields: preparation of a
national policy on marine affairs; improvement in national
institutional arrangements for marine affairs management:
identification of national needs in basic and specialized education and

116The National Oceanographic Data Centers providing input to IODE
exist in Australia, Egypt, India, and Pakistan, while national
coordinators for IODE have been nominated by Iraq, Madagascar,
Tanzania, and Thailand.

17See supra ns. 5, 42 and the main accompanying text.
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training requirements in marine affairs; and identification and
exploration of prospects for basic institutional support for integrated
marine affairs management and preparation of strategies for support
in the context of long-term national objectives in marine affairs
development.1!8

Transfer of technology has, for the time being, been given a lower
priority in IOMAC. Immediate activities as such transfer may emerge
only at the stage of acquisition of basic marine exploration
capabilities. The ATC training program covers a broad spectrum of
interdisciplinary interactions and conflicts of ocean space use, as well
as specific skill oriented training. Although it is primarily directed at
those in the decision and policy making sectors of marine affairs, it is
useful to those in the scientific and technological fields as well, and it
also covers the IOMAC Fellowship Programme. The education and
training programs of IOMAC in various priority fields aim at the
building of necessary manpower capabilities in the regional states
through which the trained personnel can further contribute to the
national development of these states and the strengthening of
integrated marine affairs management institutions. The two first
Indian Ocean Marine Affairs Training Programmes in Tanzania (1987)
and Malaysia (1988), organized by IOMAC in cooperation with the
International Ocean Institute (IOI), and the second of them also with
the Netherlands Institute for the Law of the Sea (NILOS), have
provided over fifty participants from the coastal and land-locked
states with a trans-sectoral and inter-disciplinary approach to ocean
management in the region. However, as such annual trainings meet
only part of the extensive demands of the region, the IOMAC
Secretariat seeks for additional possibilities in this respect in
cooperation with international organizations and donor countries
concerned.

A core support for training and other activities of IOMAC is being
provided through a IOMAC-United Nations-donor country
collaboration programme which is funded primarily by the UNDP and

185.0 Docs. IOMAC-1/A/SC/7, and SC/WP.1 (1987); as well as
IOMAC-1/SC-3/1/Add. 2/Rev.1; SC-3/2; and SC-3/WP.1, by C.C.
Lindsay, ICOD Consultant to IOMAC (1988). C/. 2 BULLETIN OF
NEWS ON IOMAC 27-29 (1988/1). Cf. also the essential role of
training in Jayewardene’s concept of seven stages in the
implementation of integrated ocean management addressed in the main
text under supra n. 50.
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UNCTAD and which -- as the Third 1988 Standing Committee of
IOMAC reconfirmed -- should be given the highest priority. The
international organizations concerned, both from within and outside
the UN system, donor countries, and IOMAC continue to work on a
coordinated program in order to harmonize the necessary efforts and
channel the assistance required in the most effective manner. To this
end, the Second Standing Committee in 1987 decided to establish a
Technical Cooperation Group (TCG) along the lines of Technical
Advisory Groups operating under the CCOP/EA and CCOP/SOPAC.
The TCG -- comprising states with advanced technological
capabilities and meeting in conjunction with the Standing Committee
-- is meant to widen the participation of advanced states in IOMAC
activities and to provide an opportunity for achieving a balancing of
mutual interests, i.e., acknowledgment of certain external interests
within the region and securing support for developing Indian Ocean
states through assistance from their more advanced counterparts.!?
This is insofar essential that at present international support for
marine activities is available mainly on ad hoc and often f ragmentary
basis.'*® Therefore, the IOMAC Secretariat has sought the assistance
of the OALOS -- which supported IOMAC from the early preparatory
stage and is a central coordinating body of the UN marine affairs
activities -- with respect to streamlining and harmonizing the delivery
of UN system support for IOMAC and the Indian Ocean region
generally. In particular, the OALOS could be expected to help to focus
through IOMAC the assistance of concerned UN agencies and other
bodies. Moreover since, as was already noted earlier in this study,
bilateral aid agencies and non-governmental institutions concerned do
not have a mechanism for coordination of their marine-related aid
programs, IOMAC -- through consultations within the TCG -- could

"%Note that, as Alexander, supra n. 3, at 5-14, indicates, the process
of such mutual trade-offs between developing and developed states
within any regional organization may also involve non-marine-related
fields, such as trade concessions, support for industry or agriculture,
or the funding of students from the LDCs for training in medicine,
engineering or law,

120cf. remarks on bilateral programs made in the main text
accompanying supran. 41, On technical assistance programs of the UN
marine affairs organizations, see references supra n. 64; and Miles,
supra n. 3, at 402-406.

126



fulfill the useful role of harmonizing those activities in the context of
an overall plan of assistance to Indian Ocean states.!*!

The Third Standing Committee of IOMAC in 1988, during which a
first TCG consultation was held, requested the Secretary-General to
continue to take necessary measures in this respect and recommended
that the respective governments should consider arranging for
appropriate representation and expert participation so that there is
effective interaction between technologically advanced states and the
countries of the Indian Ocean region. The Standing Committee
approved also the Report of the Secretariat related to the IOMAC
Work Programme until 1990, which includes the relevant actions with
regard to technical assistance, monitoring, assessment and research,
training in offshore prospecting for mineral resources, training in
marine affairs management, as well as workshops on the law of the sea
and marine policy .22

Concluding Observations

As follows from this study, the institutionalized cooperation of
states through regional organizations provides potentially excellent
means for the attainment by the developing countries of requisite self -
reliance in marine affairs and, thereby, the capacity to use effectively
the opportunities for economic development offered by the new legal
regime of the 1982 Law of the Sea Convention. In this way, the
implementation and application of the Convention through regional
institutions can essentially contribute to the equitable North-South
relationship which -- in view of the growing interdependence of states
and indispensability of maintaining international peace -- is one of
the central objectives of modern international relations and
international law.

At the present stage of significant scientific and technological
disparity between developing and developed states which inheres in
the necessity of support by technologically advanced states and
international organizations of marine affairs development on the part
of the LDCs, regional organizations can in particular play an
important role in activating and coordinating the initiatives of
developing countries with respect to integrated ocean management and

121¢ sypra n. 21 and the main accompanying text.
1225, Doc. IOMAC-1/SC-3/3 (1988).
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in assisting this process through adequate programs of action and
raising the necessary foreign assistance (aid) funds for their
implementation. Such essential role of the regional organizations is
widely recognized and promoted by the United Nations organizations
and bodies concerned, with the necessary structural changes towards
decentralization on the one hand, and a greater measure of
coordination (through the OALOS) on the other, supporting the
effectiveness of these actions. The decentralization and strengthening
of the regional subsidiary bodies and programs of the UN
organizations enables them to play an active role in enhancing the
economic and technical cooperation among developing countries.
Parallel, and often in extension, to the UN activities, developing states
themselves increasingly undertake initiatives to promote marine af fairs
cooperation through their existing or newly created organizations and
bodies, with some regions already possessing an impressive record of
achievement in this respect. However, in a global perspective, all these
undertakings amount to a relatively early stage of the effective use of
the ocean and its resources for economic development of the
developing countries, and a substantial effort is still required on the
part of both developing and developed states in seeking more
innovative structures of cooperation than those we have available at
present.

The present stage of institutional marine affairs cooperation in the
developing state regions is characterized by several features of a
basically transitory nature. First of all, a major part of cooperative
actions occurs through the organizations of the United Nations system
and through the multipurpose and economic organizations of the
developing states. The activities within the UN system are meant to
increasingly stimulate -- and this gradually takes place in regions with
more advanced cooperative traditions -- functional marine affairs
cooperation within the framework of the existing multipurpose and
economic organizations on the one hand, and within the independent
LDCs’ organizations specialized in marine affairs on the other hand.
This relates both to the LDCs’ sectoral organizations, the number of
which is growing, and to the trans-sectoral ones, of which IOMAC,
SPF, SPC and CPPS are the only notable examples. The South Pacific
Forum and Commission are so far exceptional that they are formally
the multipurpose organizations which -- due to the middle-oceanic
location of their regional members -- are basically ocean-oriented.
The stronger support for the existing and the establishment of new
intergovernmental consultative organizations at the trans-sectoral level
in regions which still lack such organizations is one of the imperatives
for the effective implementation of an integrated ocean management
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and for elimination of wastefu! duplication of effort and resources by
many existing international, regional, and donor agencies in particular
marine sectors in certain regions.

Furthermore, a substantial support which is now required for
cooperative undertakings of the LDCs, both within the North-South
and the South-South cooperation is -- with the progress achieved --
to be gradually diminished and substituted by the LDCs' own
capacities. This, however, is a long term perspective if only because
a majority of the developing states face at present the necessity of
building rather than strengthening their marine affairs capabilities.
This is partly reflected by the non- or scarce inclusion of marine
affairs component in the present bilateral development programs of
industrialized states which are usually responsive only to explicit
requests on the part of their developing counterparts. At the same
time, once marine affairs are established as a part of national
economic development plans, substantial support is continuously
necessary for the purpose of strengthening the marine affairs
capabilities to the full extent required for the effective operation of
such plans. The medium and long term perspective -- and not only the
short term one which is presently most often applied -- seems, thus,
to be the necessary condition of improving the requisite national
capabilities.

Moreover, the present stage is perhaps the most difficult in that
elaboration of what is called "mutually beneficial terms and conditions
of cooperation,” especially with regard to technical assistance and
transfer of technology in marine-related and likewise all other fields,
is still in an experimental phase. This relates to the expectations and
demands of both (recipient) developing states and the (donor)
industrialized countries which in marine-related fields have to deal
with the highly sophisticated technologies and application of the
management concepts that -- due to the novelty of the present ocean
regime -- are not always fully tested even by the developed states. In
addition, the differences between the industrialized states themselves
on a policy with regard to development cooperation (aid) in general
have deteriorated an already difficult situation. As one authority
observed: "US-EC agreement on Third World policy could be the key
to improving the overall North-South relationship,"'?* and it seems

123R H. Ginsberg, The European Community and the United States of
America, in INSTITUTIONS AND POLICIES, supran. 98, at 168, 183.
Cf. R. Yakemtchouk, L'Europe face aux Etats-Unis, 39 STUDIA

129



that such agreement could also have a beneficial impact upon the
marine affairs development cooperation.

In view of the complexity of issues involved in institutional marine
affairs cooperation for development, there seems to be neither better
remedy nor other alternative than further enhancement by states of
their cooperation in implementing in good faith a fundamental
cbligation under the new ocean regime -- that is, an obligation to act
for social and economic development. At the same time, it seems of
basic importance that the initiatives for such enhanced action originate
from the developing states which should, therefore, mobilize and use
all capacities they already possess to this effect. This means the
necessity of a greater than presently takes place determination of the
developing states towards achievement of the common goals in the
respective marine regions which once put in motion can -- as the
experience of various LDCs’ organizations shows -- successfully
prevail over varying national interests and perceptions. Such inventive
determination and concerted action of developing states through
regional institutions seems to be an indispensable condition of the
adequate response on the part of industrialized countries in terms of
the necessary support and aid. The industrialized states on their part
should mobilize and use all possible measures with a view to adjust
their still by and large inadequate attitudes to development
cooperation, including measures for activating their response to the
regional initiatives of the developing countries that, like those of
IOMAC and other organizations, prove readiness of the latter states to
assume the necessary responsibilities. To paraphrase the conclusion of
Judge Lachs: "All that is required is more political will."
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ANNEX

BASIC INSTITUTIONAL COYERAGE
OF DEVELOPING STATE REGIONS
OTHER THAN THE WIDER INDIAN OCEAN!

Southeast Atlantic (West Africa)

OAU; UN ECA and its Natural Resources Division; UN Regional
Centre for Peace and Disarmament in Africa; AALCC

FAQ - Fishery Committee for the Eastern Central Atlantic (CECAF)
and its Subcommittee on Management of Resources within the Limits
of National Jurisdiction; Regional Marketing, Information and
Technical Advisory Services for Africa (INFOPECHE, Ivory Coast),
Committee for Inland Fisheries in Africa (CIFA); Regional Office
(Africa)

UNEP Action Plan (West and Central African Region); Environmental
Training Network (Africa); Regional Office (Africa)

JOC - Regional Committee for the Central Eastern Atlantic (IOCEA)
and its International Bathymetric Chart of CEA (IBCEA)

UNESCO Regional Office (Africa); IMO Regional Advisers (Africa)
WMO Regional Meteorological Telecommunication Network (Africa);
Regional Office, Association and Training Centres (Africa); African
Centre of Meteorological Applications for Development (ACMAD)
UNCTAD/GATT International Trade Center (Africa); UNIDO/ECA
Joint Unit; ICAO Region (African-Indian Ocean); ILO Unit (Africa),
ITU Region; UNDP Regional Division (Africa); WHO Regional
Organization.

lWhen only a single or two state(s) of the subregion are members of a
given organization, these states are indicated in brackets.
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Regional Fishery (Gulf of Guinea) Committee (1984)% Subregional
Commission on Fisheries (1985)% International Commission for the
Conservation of Atlantic Tunas (ICCAT); International Commission
for the Southeast Atlantic Fisheries (ICSEAF - Angola); Committee on
Seas of the African Ministerial Conference on the Environment
(AMCEN); West and Central African Ministerial Conference on
Maritime Transport (MINICONMAR); Port Management Association
of Westand Central Africa; IHO Regional Commission (East Atlantic);
Senegal River Basin Commission

African DB (AfDB), West African DB (WADB), African D Fund
(AfDF); Economic Community of West African States (ECOWAS) and
its Higher Fishery Science Institute, Economic Community of West
Africa (ECWA), Economic Community of Central African States
(ECOCAS) and its Fisheries Development Technical Committee;
Central African Customs and Economic Union (UDEAC);
Coordination Authority of Northern Corridor Transit Transport
Agreement (NCTTA)* African Civil Aviation Commission; African
Center of Administrative Training and Research for Development
(Arab and West Africa); African Telecommunications Union (PATU);
African Union for Post and Telecommunications (PANAFTEL); Afro-
Asian Solidarity Conference; Commonwealth; EEC-ACP institutions
(West African region)

NGO: African NGOs Environment Network (ANEN)

Southwest Atlantic

OAS and its Multinational Marine Sciences Project; UN ECLAC and
its Natural Resouces and Environment Division, Latin American

Center for Economic and Social Documentation (CLADES), as well as
Subregional Offices in Argentina, Brazil and Uruguay

Members are Congo, Gabon, Equatorial Guinea, Sao Tome and
Principe, Zaire (not Nigeria and Ghana).

SMembers are Cape Verde, Gambia, Guinea-Bissau, Mauritania, and
Senegal.

‘Members are Kenya, Uganda, Burundi, Rwanda, Zaire.
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EAO - Regional Fisheries Advisory Commission for the Southwest
Atlantic (CARPAS); Regional Marketing, Information and Technical
Advisory Services for Latin America (INFOPESCA, Panama);
Commission for Inland Fisheries of Latin America (COPESCAL),
Regional Office (Latin America and Caribbean)

FAQ/IOC Regional Center for Central and South America (Mexico)
of Aquatic Sciences and Fisheries Information System (ASFIS)
UNEP Action Plan (under preparation), Environmental Training
Network (Latin America and Caribbean); Regional Office (Latin
America and Caribbean)

UNESCO Region (Latin America and Caribbean); IMO Advisers
(South America)

WMO Regional Meteorological Telecommunication Network; Regional
Office (Americas); as well as Association and Training Centres (South
America)

UNCTAD-GATT International Trade Center; UNIDO/ECLAC Joint
Unit; ICAQ Region (South America); ILO Unit (Latin America); ITU
Region, UNDP Regional Division (Latin America); WHO Regional
Organization (Americas)

International Whaling Commission (IWC); International Commission
for the Conservation of Atlantic Tunas (ICCAT - Brazil, Uruguay),
FAO Western Central Atlantic Fishery Commission (WECAFC -
Brazil); Argentina/Uruguay Joint Technical Commission for the
Maritime Front (CTMFM) and its Subcommittee on Living Resources;
Intergovernmental Coordination Committee for La Plata River Basin;
Latin American Shipowners’ Association (ALAMAR); Amazonian
Cooperation Council

OAS/IDB/ECLAC Tripartite Committee on Coordination; Latin
American Economic System (SELA), Latin American Integration
Association (LAIA, formerly Latin American Free Trade Association,
LAFTA); Inter-American DB (IDB); Pan-American Health
Organization (PAHO); Latin American Energy Organization (LAEO)

NGO: Mutual Assistance Agency for Latin American State Oil
Companies

Caribbean (Western Central Atlantic)
OAS and its Multinational Marine Sciences Project; Caribbean

Community (CARICOM, formerly Caribbean Free Trade Association,
CARIFTA) and its Committee of Experts on a common fisheries
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policy (1988); Organization of Eastern Caribbean States (OECS) and
its Fisheries Unit; Organization of Central American States (ODECA);
UN ECLAC and its Caribbean Development and Cooperation
Committee (CDCC), Natural Resources and Environment Division,
Latin American Center for Economic and Social Documentation
{CLADES), as well as Subregional Offices in Mexico, Trinidad and
Tobago and Colombia; UN Regional Centre for Peace, Disarmament
and Development in Latin America

FAO - Western Central Atlantic Fishery Commission (WECAFC) and
its subregional Committee for the Lesser Antilles; Regional Marketing,
Information and Technical Advisory Services for Latin America
(INFOPESCA, Panama); Commission for Inland Fisheries of Latin
America (COPESCAL); Regional Office (Latin America and
Caribbean)

FAO/IOC Regional Center for Central and South America (Mexico)
of Aquatic Sciences and Fisheries Information System (ASFIS)
UNEP Action Plan (Wider Caribbean); Environmental Training
Network (Latin America and Caribbean); Regional Office (Latin
America and Caribbean)

I0C - Subcommission for the Caribbean and Adjacent Regions
(IOCARIBE, formerly Cooperative Investigation of the Caribbean and
Adjacent Region, CICAR) and its International Bathymetric Chart of
the CA Region (IBCCA)

UNESCO Region (Latin America and Caribbean)

WMO Regional Meteorological Telecommunication Network:
Hurricane Committee; Regional Office (Americas); as well as
Association and Training Centres (North and Central America)
UNCTAD/GATT International Trade Center; UNIDO/ECLAC Joint
Unit; ICAO Region (Caribbean); ILO Unit (Latin America); ITU
Region; UNDP Regional Division (Latin America); WHO Regional
Organization (Americas)

Latin American Organization for the Development of Fisheries
(OLDEPESCA}); International Whaling Commission (IWC);
International Commission for the Conservation of Atlantic Tunas
(ICCAT - Cuba, Venezuela); Inter-American Tropical Tuna
Commission (IATTC - Nicaragua, Panama); International Commission
for the Southwest Atlantic Fisheries (ICSEAF - Cuba); FAO Fishery
Committee for the Eastern Central Atlantic (CECAF - Cuba); Eastern
Pacific Tuna Organization (to be established); Joint (Socialist States)
Fishery Commission (JFC - Cuba); Caribbean Multinational Shipping
Company (Naviera Multinacional del Caribe S.A. -NAMUCAR); the
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West Indies Shipping Corporation (WISCO), and Leeward Islands Air
Transport Ltd.; Latin America Shipowners’ Association (ALAMAR);,
Central America Shipowners Association (ACAMAR); Commission of
Maritime Transport in Central America (COCATRAM); Regional Port
Authorities Association for Central America (COCAAP)

OAS/IDB/ECLAC Tripartite Committee on Coordination; Latin
American Economic System (SELA), Latin American Integration
Association (LAIA, formerly LAFTA), Andean Pact institutions
(Colombia, Venezuela); Inter- American DB (IDB), Central American
B (CAB), Caribbean DB (CDB), Caribbean Investment Corporation,
Andean Development Corporation; Caribbean Food Corporation; Pan-
American Health Organization; Latin American Energy Organization
(LAEQ); Organization of Petroleum Exporting Countries (OPEC -
Venezuela); Council for Mutual Economic Aid (CMEA - Cuba);
Commonwealth; EEC-ACP institutions (Caribbean) and EEC-Andean
Pact Agreement {1983)

NGOs: Caribbean Conservation Association (CCA); Mutual Assistance
Agency for Latin American State Oil Companies; Eastern Caribbean
Natural Area Management Programme (ECNAMP); Council on Ocean
Law (COL, Washington, D.C.)

Southeast Pacific

OAS and its Multinational Marine Sciences Project; South Pacific
Permznent Commission (CPPS); UN ECLAC and its Natural Resources
and Environment Division, as well as Latin American Center for
Economic and Social Documentation (CLADES); UN Regional Centre
for Peace, Disarmament and Development in Latin America

UNEP Action Plan; Environmental Training Network (Latin America
and Caribbean); Regional Office (Latin America and Caribbean)
FAO - Regional Marketing, Information and Technical Advisory
Services for Latin America (INFOPESCA, Panama), Regional Center
for Central and South America {Mexico) of FAQ/IOC Aquatic
Sciences and Fisheries Information System (ASFIS); Commission on
Inland Fisheries of Latin America (COPESCAL), FAO Regional
Office {Latin America and Caribbean)

1I0C/WMO/CPPS Working Group on the Investigation of El Nino; IOC
ocean mapping in the Atlantic and Pacific Oceans (GAPA); and
International Tsunami Warning System in the Pacific (ITSU)
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UNESCO Region (Latin America and Caribbean); IMO Advisers
(South America)

WMO Tropical Cyclone Committee for the South Pacific, Study on the
Tropical Ocean and Global Atmosphere (TOGA); Regional
Meteorological Telecommunication Network; Regional Office
(Americas); as well as Association and Training Centres (South
America)

UNCTAD/GATT International Trade Center; UNIDO/ECLAC Joint
Unit; ICAO Region (South America); ILO Unit (Latin America); ITU
Region; UNDP Regional Division (Latin America); WHO Regional
Organization (Americas)

International Whaling Commission (IWC - Chile, Peru); Latin
American Organization for the Development of Fisheries
(OLDEPESCA - Peru); FAO Western Central Atlantic Fishery
Commission (WECAFC - Colombia); Eastern Pacific Tuna
Organization (to be established); Latin America Shipowners’
Association (ALAMARY); Amazonian Cooperation Council

OAS/IDB/ECLAC Tripartite Committee on Coordination; Latin
American Economic System (SELA), Latin American Integration
Association (LAIA, formerly LAFTA), Andean Pact institutions and
EEC-Andean Pact Agreement (1983); Inter-American DB (IDB),
Andean Development Corporation; Pan-American Health
Organization; Latin American Energy Organization (LAEO);
Organization of Petroleum Exporting Countries (OPEC - Ecuador)

NGOs: Pacific Science Association (PSA); Mutual Assistance Agency
for Latin American State Qil Companies

Southwest and Central Pacific

South Pacific Forum (SPF) and its South Pacific Bureau for Economic
Cooperation (SPEC), as well as Fisheries Agency {SPFFA) and its
Regional Register of Foreign Fishing Vessels; South Pacific
Commission (SPC) and its South Pacific Regional Environment
Programme (SPREP); UN ESCAP and its Typhoon, Natural Resources
and Shipping Committees, as well as Marine Resources Programme

UNEP Action Plan (South Pacific); Environmental Training Network
(Asia and the Pacific); Regional Office (Asia and the Pacific)

IOC Regional Committee for the Western Pacific (WESTPAC);
mapping of the Atlantic and Pacific Oceans (GAPA); International
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Tsunami Warning System in the Pacific (ITSU); Joint IQOC-
CCOP/SOPAC Working Group on South Pacific Tectonics and
Resources (STAR)

UNESCO - Integrated Management of Coastal Systems (COMAR);
Region (Asia and Oceania)

FAO - Indo-Pacific Fishery Commission (IPFC - Australia); Regional
Office (Asia and the Pacific)

WMO/ESCAP Typhoon Committee and Panel on Tropical Cyclones;
WMO Tropical Cyclone Committee for the South Pacific; Study of the
Tropical Ocean and Global Atmosphere (TOGA); Regional
Meteorological Telecommunication Network; Regional Office (Asia
and the Southwest Pacific); as well as Association and Training Centre
(Southwest Pacific)

UNIDO/ESCAP Joint Unit; WHO Regional Organization (Western
Pacific); ICAQO Region (Pacific); ITU Region

Committee for Coordination of Joint Prospecting for Mineral
Resources in South Pacific Offshore Areas (CCOP/SOPAC); Regional
Marketing, Information and Technical Advisory Services for Asia and
the Pacific (INFOFISH, Malaysia); International Whaling Commission
(IWC); Regional Shipping Council and its shipping line, Pacific Forum
Line; Association of South Pacific Environmental Institutions (ASPEI);
IHO Regional Commission (Southwest Pacific, to be established);
EEC-ACP institutions, and Pacific Regional Marine Resources
Programme (1989-1993)

Asian DB (AsDB); Organization for Economic Cooperation and
Development (OECD - Australia); Asia-Pacific Telecommunity;
International Telecommunications Satellite Organization(INTELSAT);,
Tourism Council of the South Pacific (TCSP); Pacific Islands
Association of Chambers of Commerce (PIACC)

Commonwealth; Colombo Plan institutions

NGOs: Coral Reef Committees of Pacific Science Association (PSA)
and International Association for Biological Oceanography (IABQO);
International Union for Conservation of Nature (IUCN); Centre for
Asian Pacific Studies (CAPS, Hong Kong), Association of South
Pacific Environmental Institutions (ASPEI)

Christopher Pinto: Thank you, Dr. Kwiatkowska, for a very

interesting introduction to a very comprehensive paper which you
have placed before us. I would now like to call on our third panelist,
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Lee Kimball, to present her paper. She is the Executive Director of
the Council on Ocean Law, which is based in Washington, D.C., and
is concurrently responsible for public policy and analysis of Antarctic
issues for the International Institute for . Environment and
Development. She is closely associated with the international programs
for conservation and is a member of a select working group
established jointly by the Scientific Committee on Antarctic Research
and the International Union for the Conservation of Nature to draft
a long-term conservation plan for the Antarctic.
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THE ROLE OF NON-GOVERNMENTAL ORGANIZATIONS
IN THE IMPLEMENTATION OF
THE 1982 LOS CONVENTION

Lee A. Kimball
Executive Director
Council on Ocean Law

Introduction

My co-panelists Tullio Treves and Barbara K wiatkowska have each
taken a different approach to the topic of implementing the 1982 Law
of the Sea Convention, Tullio from the point of view of fleshing out
the law as called for in the Convention and the role of international
organizations in that process, and Barbara from the point of view of
deriving benefits from the 1982 Convention, exploring the role of
regional organizations in particular in meeting the needs of the
developing nations.

My task is to examine the role of non-governmental organizations
(NGOs). The lens I will use is what T have defined as the special
advantages of NGOs vis-a-vis intergovernmental organizations, and in
some cases governments, particularly as NGOs have evolved during
the 1980s. My premise is that the changing roles of NGOs place them
in a position to be able to make significant contributions to the
implementation of the 1.OS Convention. Most important in this regard
is the NGO potential to integrate the further development of ocean
law with ocean management techniques calculated to provide sustained
benefit to coastal states.

Two years ago I was asked to prepare for the International Ocean
Institute and Pacem in Maribus XV a basic discussion document on
the implications of the new law of the sea for international
institutions, comprising international, regional, and NGOs!. That

1 Jee A. Kimball, The New Law of the Sea and International
Institutions, Project III, "Introduction” and "Non-Governmental
Organizations", Pacem in Maribus XV, Malta, September 1987,
hereafter cited as Pacem in Maribus. See also Lee Kimball, "The Role
of Non-Governmental Organizations in Antarctic Affairs", The
Antarctic Legal Regime, eds. Christopher C. Joyner and Sudhir K.
Chopra (The Netherlands: Martinus Nijhoff Publishers, 1988), pp.
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paper noted that the nature of coastal state requirements for assistance
would be two-fold: on the one hand the acquisition of scientific and
technical skills in order to manage and conserve offshore areas, and on
the other the development of legal, institutional, and administrative
mechanisms to give effect to the new ocean law regime. It stressed
that:

It is a fundamental proposition of this paper that the new ocean law
regime calls for law and policy activities to be better integrated with
the needs, concerns, and experience of those who must implement
them at the practical, management level, both in initial formulation
and as law and policy are reviewed and revised.?

One of the compelling aspects of the law of the sea today is the need
to integrate the development of law and the mechanisms to implement
it. Most of the nations of the world remain unable to assume many of
their responsibilities under the LOS Convention, let alone their rights,
without (1) the scientific data and analytical skills required to assess
and manage marine resources and the impacts of ocean uses, (2) the
institutional mechanisms to plan and oversee marine activities, and
(3) the financial resources to undertake management and enforcement
responsibilities,

Unless we devote more attention to integrating law and its
implementation, we may have a lot of *paper’ laws on the books that
accomplish little. Even worse, we may have a reaction against the role
of international and regional agreements insofar as they are seen to
intrude on national prerogatives without producing many tangible
benefits.

Dr. Kwiatkowska’s reference to the fact that international law
formerly governed relationships between states with comparable
industrial wealth is very relevant in this context. Her analysis points
out that without international development cooperation, the
developing states may endanger international peace and security not
by means of active aggression but by that of passive provocation,
presenting tempting arenas for rivalry and intervention by outside
powers. I would add another danger: that if these states are unable to
honor Convention obligations to protect the marine environment and

33-63, hereafter cited as "Antarctic Affairs".
2 Kimball, Pacem in Maribus, p. 9.
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conserve marine species except in the breach, they pose a threat to the
ocean environment worldwide,

I will come back to this point about the ’intrusiveness’ of
international law at the end of my presentation, because its
implications reach well beyond ocean law to touch virtually every
aspect of what is today referred to as 'global change." The need to
arrive at "mutually beneficial terms and conditions of cooperation,” as
Dr. Kwiatkowska states, is critical if we are to respond to threats to
marine and other global environments.

NGOs: Definitions and Roles

But I stray from my assigned topic of exploring the role of NGOs
in implementing the LOS Convention. First, I have used the following
parameters {from the 1987 IOI analysis):

1. Defined broadly, NGOs encompass the following private sector
actors:

* Public interest/private voluntary organizations

* Professional associations

* Academic or research institutions

* Industry or trade associations and private companies
* Private consulting organizations

* Private grants-giving foundations.

It should be borne in mind that insofar as NGOs are granted
consultative or associated status with intergovernmental organizations,
the latter two categories of actors for the most part do not qualify.
Moreover, the six categories do not adequately reflect the complexity
of private actors in international marine affairs, who at one time may
work in the academic community, be members of professional organi-
zations, advise public interest/PVOs, trade and professional organi-
zations, private grants-giving foundations, or governments and inter-
natiogal organizations, and be employed by a private consulting
firm.

3 For further discussion of these categories, see Kimball, Pacem in
Maribus, pp. 2-6.
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2. NGO channels of access

With respect to law and policy, NGOs may be organized to pursue
their objectives at the national level and in multilateral settings such
as the United Nations, the European Community, or the UNEP
regional seas programs.® Depending on the structure of a given
national government, they may work with government agencies,
parliamentary bodies, and through the courts. They often form
coalitions with other private sector constituencies to effect their
cbjectives and may make substantial use of the media.

3. NGO Functions. (These functions are common to international and

regional organizations, except for the "lobbying" activities in number
5

seven.)

1) Publication of general public education materials.

2) Preparation of detailed reports of a scientific or technical
nature related to ocean management, or studies and analyses
related to ocean law and policy.

3) Drafting legal agreements and codes or guidelines in marine law
and policy.

4) Sponsoring education and training sessions or performing
technical assistance services.

5) Funding ocean management and training/technical assistance
efforts or studies of ocean law and policy.

6) Sponsoring consensus-building efforts to support or promote
the development of bilateral, regional, or international
agreements.

7) At the national level, NGOs seek to influence the formulation
and implementation of national law and policy; the formulation
of national positions for international legal/policy meetings,
including as delegation members to those meetings; funding for

4 NGOs may utilize the official channel of consultative or associated
status provided by many different international and regional
institutions to gain access to meetings; they may serve as members or
advisers on national delegations; or they may operate unofficially,
outside the meetings, talking with delegates and providing them with
position papers. See Kimball, Pacem in Maribus and "Antarctic
Affairs",

® From Kimball, Pacem in Maribus, p. 6.
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international organizations and programs; ratification of
international agreements through educational and lobbying
activities; and the implementation of international agreements
through the drafting and approval of national implementing
legislation, studies and analyses, and, in some cases, legal suits.
At the international level, they may seek to influence delegations
at meetings at which decisions are taken, and they may assist
regionaland international intergovernmental organizations in the
preparation of discussion papers, reports, and draft agreements.

NGO Special Advantages

In addressing the special advantages of NGOs, 1 will be referring
primarily to the public interest/advocacy NGOs, which T know best.
To the extent that the other NGOs spawn individual actors who move
easily from one hat to another, my comments apply to them as well,
and in particular to a number of individuals from the academic and
research institutions.

1. Information Flow: NGOs have two advantages in this area -~ their
ability to collect and disseminate information quickly among a wide
variety of sources, and their freedom to use it.

The fluidity of individual NGOs noted above is also one of their
unique strengths. Because of their varied contacts with inter-
governmental organizations, governments, among private sector actors,
and with the media, NGOs are often in the best position to keep on
top of and make use of relevant information in their fields emanating
from the full range of involved actors. Contact with a broad range of
actors also contributes to a balanced and full understanding of events.
Moreover, since their communications tend to be of a more informal
nature than those between governments and between governments and
international organizations, NGOs are likely to receive candid
comments that flesh out understanding of a given situation or event.

The public interest NGOs also benefit from a practice substantially
built up during the 1970s: networking and coalition-building; they are
used to sharing information quickly to further their objectives. This
is less true among other NGQOs, where certain advantages may result
from hoarding information. Public interest NGOs with affiliates in
different countries may gain from them additional information and
insights into events in these countries. NGO networks are also used to
disseminate quickly and informally new ideas and information to key
audiences around the world.
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In practice, of course, the effectiveness of broad NGO access is only
as good as the individuals involved. It is also influenced by the
*independence factor’ described below. With respect to policy and law-
making forums, it is affected in addition by the degree of NGO access
to these forums, both at the national and at the international levels. As
noted above, the rules governing NGO participation in
intergovernmental institutions may restrict access. National
governments vary in the degree to which they accord NGQs access to
the policy process. Nevertheless, it has been demonstrated that access
to policy-making forums vastly improves the contributions made by
NGOs, because they are better able to tailor their recommendations to
pending initiatives and the policy views expressed.®

In using information, NGOs have a special advantage with respect
to raising public awareness, NGOs capabilities to mount campaigns
through the media to focus public attention on a particular issue
cannot be matched by the more cautious intergovernmental organi-
zations. The direct action tactics of Greenpeace in this regard are
renowned. Nor do NGOs generally have to conform to any pre-
ordained rules in dealing with the media.

At the technical level, some of the large NGOs are better equipped
with advanced computer and global electronic communications systems
than any of the intergovernmental organizations and most govern-
ments. They have also been on the cutting edge of the development
and application of computer modeling techniques and geographic
information systems.”

® Kimball, "Antarctic Affairs", p. 53. A recent UNEP working group
report, in the context of a discussion of the treatment of
confidentiality of information in the 1989 Basel Convention on the
Control of Transboundary Movements of Hazardous Wastes and their
Disposal, notes: "The constructive role that had been played by NGOs
in the area of transboundary movement of hazardous wastes when they
had proper access to information was emphasized." UNEP/WG.180/3,
30 October 1987, p. 15.

7 James Dobbins Associates, Inc., of Alexandria, Virginia has applied
these techniques in relation to coastal zone management and
development. It worked with IUCN to develop a coastal zone
management plan for Oman and has engaged in similar activities in
Saudi Arabia. See Kimball, Pacem in Maribus, p. 13, footnote no. 19,
See also presentation by Eric Carlson, James Dobbins Associates, Inc.,
to the 22nd Annual Law of the Sea Institute, University of Rhode
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2. Concept Development: NGOs have been at the forefront of concept
development in marine affairs for the last two decades.

During the 1970s there coalesced around UNCLOS III a network of
‘ocean diplomats,’ experts in marine affairs, who had a major
influence on the development of concepts in ocean law and policy and
oceans management, These included the annual Law of the Sea
[nstitute meetings and the Pacem in Maribus meetings, as well as the
large number of academic and technical forums at which ocean law
and policy and ocean management topics were then considered and
debated. Moreover, the network they formed was often able to
effectively bypass formal channels of communication to get things
done. As noted in an earlier paper:

The think tank role of the universities combines with the advocates
for change among the public interest NGOs to catalyze changes in
national law and policy. Scientific and conservation NGO
communities played a key role in debunking the "double standard"
approach to protection and preservation of the marine environment,
where the developing nations felt that environmental protection
might be imposed on them with hindsight by those responsible for
the vast share of global pollution, impeding their development goals.
They have also been in the forefront of the trends in marine
management .... ecosystem management, marine regionalism, and
integrated coastal/ocean management.?

Unlike government officials, the academic and research NGOs and
some public interest NGOs may devote more time to research and
specialize in particular subject areas. Through these specializations and
the contacts they maintain with experts in their fields worldwide, they
are able to build up a comprehensive picture of a particular field and
to follow new developments in it. Government of ficials are more often
compelled to confront immediate situations and problems, and in
many countries they only remain in the same position for relatively
short periods.

Island, June 1988.

8 Kimball, Pacem in Maribus, p. 6.
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The nature of NGOs is to pursue comprehensive, "ideal" objectives
over the longer term,® which are aimed at the large public good, such
as peace, social justice, and environmental protection and species
conservation. Despite whatever short-term compromises they agree to
in the context of specific policy agreements, they can persist in single-
minded pursuit of the ultimate goal. For government officials, the
nature of the quest is different: they must balance competing national
interests.

3. Agents of Change: NGO Credibility and NGO Activism

Vis-a-vis intergovernmental organizations, NGOs have more
freedom to *weight’ the information they collect from a variety of
sources. That is, they can make judgments about the value and
effectiveness of particular institutions and practices where
intergovernmental organizations must maintain a more neutral posture.
If an NGO can establish a reputation for accuracy and insightful
commentary, this lends credibility to its reports and analyses.

A second aspect of NGO credibility is the *independence’ factor.
For the public interest/PVOs and a number of private individuals
working under a variety of hats, the fact that the objectives they focus
on are aimed at the general public good gives them a standing devoid
of ’national’ or ’'private’ interest. To the extent that an NGO
organization or individual is widely perceived as independent of
national or private interests, this grants the NGO in question a strong
advantage in pursuing its objectives. Private grants-giving foundations
facilitate this independence by providing an ‘untainted’ source of
support for a variety of NGO activities.

In what 1 have referred to as the ’catalyst’ function elsewhere,1?
and drawing on their independent status, NGOs may be able to
promote or facilitate agreement on either the formulation or
implementation of ocean laws; that is, they can act as a kind of *honest
broker’ to mediate compromises. Such meetings may also generate new
ideas by bringing together individuals with varying specializations and

9 1. Barnes, "Non-governmental Organizations: Increasing the global
perspective", Marine Policy, Vol. 8, No. 2, April 1984, p. 179.

12 K imball, Pacem in Maribus, p. 10, and "Antarctic Affairs", p. 50.
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backgrounds.!* This catalyst role is distinguished from the activist
role below, in that it contributes not to a particular substantive
outcome but rather to the process of reaching agreement or
compromise per se. The wide range of NGO contacts contributes to
this ability to facilitate agreement.

NGOs can act immediately on the information they receive and on
new concepts and tools as they emerge. They can function as advocates
in the strongest sense of the word, putting pressure on governments
and intergovernmental organizations, as noted in point (7) above, to
recast their policies or modify their practices. In this role they are
truly unique, since intergovernmental organizations cannot act
independently in this context but must serve the collective will of
states members. NGOs with affiliates in different countries can
amplify their effect by mounting coordinated lobbying campaigns in
several different nations on the same issue. While national
governments alone can actuoally make policy decisions and give effect
to change, balancing national objectives as noted above, NGOs can
operate as forcing factors to expedite, or increase the magnitude of,
change.

11 1y referring to the role of NGOs in his opening statement to the
signing session of the Third UN Conference on the Law of the Sea,
Conference President T.T.B. Koh stated: "they provided the
Conference with three valuable services. They brought independent
experts to meet with delegations, thus enabling us to have an
independent source of information on technical issues. They assisted
representatives from developing countries to narrow the technical gap
between them and their counterparts from developed countries. They
also provided us with opportunities to meet, away from the
Conference, in a more relaxed atmosphere, to discuss some of the most
difficult issues confronted by the Conference.” UN Press Release
SEA/MB/1/Rev.1, 6 December 1982,
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NGOs in the 1980s
Law and Policy

1. Increasing scientific and technical contributions by NGOs to the
development of law and policy.

With respect to numbers, NGO involvement in the areas of
environmental protection and species conservation is growing
significantly, not least as a result of the internationalization of the
large, western environmental NGOs and also as a result of the growth
in southern’ NGOs, discussed below. One striking reduction is the
number of NGOs participating in the Preparatory Commission for the
1982 Convention, due to its narrow focus on seabed mining matters.
Professor Treves has pointed out that the International Maritime
Organization (IMO) has the most penetrating role in the
implementation of the LOS Convention. To this I would add UNEP’s
Oceans and Coastal Affairs Program for its role in elaborating
generally accepted rules and standards in relation to land-based,
offshore, and atmospheric pollution of the marine environment as well
as protocols on designation of marine protected areas. Both IMO and
UNEP have witnessed an increase in the NGOs taking part in their
meetings. In the case of IMO, NGO growth has occurred both among
the public interest/advocacy environmental NGOs and in the
representation of shipping interests. In the United States, more
environmental organizations are expressing interest in working on the
negotiation of fishery agreements.1?

The major change in NGO activity, however, has been in the nature
of their contributions. Both IMO and UNEP are also relying
increasingly on them to perform specific, technical functions. In the
IMO, shipping NGOs are playing a larger role in drafting technical
guidelines and operating manuals on specialized subjects, such as good
management practices.!® Under the IMO’s Safety of Life at Sea

12 personal communication from US organization.

13 These include the International Chamber of Shipping, the
International Shipping Federation, the Qil Companies International
Marine Forum, the Society of International Gas Tanker and Terminal
Operators, the International Association of Independent Tanker
Owners, and the International Tanker Owners’ Pollution Federation,
all of which have consultative status with IMO. See IMO News, No. 3
(1988), p. 9.
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Convention (SOLAS) and the Convention for the Prevention of
Pollution from Ships (MARPOL), the American Bureau of Shipping
has been accepted by several governments as the responsible body to
certify specified technical qualifications.“ Friends of the Earth
International has been requested by the IMO to draft a manual on
particularly sensitive (sea) areas. 1’ Similarly, in UNEP, NGOs are
more and more called upon 10 provide drafts guidelines, legal
agreements, and technical studies.'®

In another intergovernmental forum, at the initiative of UNCTAD,
a Maritime Fraud Prevention Exchange was to be established in July
1988 as a focal point for information relevant to combatting maritime
fraud. It is founded by the Baltic and International Maritime Council
(BIMCO), the International Chamber of Commerce’s International
Maritime Bureau, and Lioyds Maritime Information Services.!”

2. Increasing Legal Activism among 'Southern’ NGOs

In the same way that since the 1970s northern NGO environmental
advocates have taken governments to court to force compliance with
environmental laws and regulations, there are increasing instances of
rsouthern’ NGOs doing the same.!® They are also becoming more

14 goe Kimball, Pacem in Maribus, p. 21, which notes in addition that
it has been suggested that NGOs could play a role in certifying the
expert arbitrators required to be designated by states pursuant to
Annex VIII of the 1982 LOS Convention.

15 gae Oceans Policy News, Council on Ocean Law, September 1988,
p. 3.

18 The IUCN’s International Council on Environmental Law (ICEL)
has played a substantial role in evolving ’soft’ law and draft
agreements in UNEP.

17 Dr. Awni Behnam, "New Developments in Marine Science and
Technology: Economic, Legal and Political Aspects of Change”, 22nd
Annual Conference of the Law of the Sea Institute, University of
Rhode Island, June 12-16, 1988, pp. 25-26.

18 Eor example, an environmental organization in Chile recently
forced a change on environmental grounds in a major development

project by relying on the new Constitution of Chile. Conversation with

149



active in effecting changes in government policies, particularly the
incorporation of principles of conservation and 'sustainability® in
national development policies and plans.!® In the marine area,
*southern’ NGOs are also playing a role. Fundacion Natura in Ecuador
had a lot to do with the establishment of the Galapagos Marine
Resource Reserve there in 1986.2° The Southeast Asian Project on
Ocean Law, Policy and Management (SEAPOL) also appears to be
active in the formulation of marine law and policy. This is a trend
which requires further research,

Ocean Management

During the 1970s and early 1980s, as of fshore marine activities were
intensifying, academic and research institutions as well as private
consultants were becoming more involved in the conceptualization and
implementation of ocean management strategies.?! Public interest/

Rafael Asenjo, Chilean Association of Environmental Law, April 10,
1989,

19 See World Resources Institute, Annual Report 1989, p. 19.

™ 1In a discussion of the establishment and implementation of the
Galapagos Marine Resources Reserve, decreed in 1986 by Ecuador,
one of its prime movers noted that his efforts would not have been
possible if it had not been for the active support of Fundacion Natura
in Ecuador, and that NGOs in Ecuador will have to play a very active
role to overcome legal obstacles posed by the Ecuadorian legal
structure to its implementation. See Roque Sevilla, "A Promise to the
Sea, and the Politics of the Decree", Oceanus, Vol. 30, No. 2 (summer
1987), p. 8.

L Several of the UN specialized agencies maintain registers of
consultants and contract with them to undertake specific assignments
of an advisory or training nature (FAO, IOC, UNDP). Similarly,
public interest NGOs maintain and operate lists of consultants. The
International Union for the Conservation of Nature and Natural
Resources (IUCN) runs a computerized personnel bank of consultants
and advisers in environmental planning and management, which is
drawn on by NGOs, national governments, and international
institutions. The World Resources Institute’s Center for International
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advocacy NGOs are a relative newcomer in this area, but they are
more and more becoming involved in development activities.?? This
is taking place both at the level of influencing the policies of
multilateral and national development agencies, and at the grassroots
level in the actual planning and implementation of specific
development programs. Finally, NGOs are more and more becoming
a source of funding for resources management/conservation activities,
both directly and indirectly.

1. Increasing involvement by 'northern’ public interest NGOs in
development programs in the South

This is a direct outgrowth of changing patterns in development
assistance funding, both on the part of national and multilateral
assistance agencies and on the part of private, grants-giving
foundations, such as the Ford and Rockefeller Foundations. For one
thing, government aid agencies have recognized the value of NGOs in
actually implementing various kinds of training and assistance

Development and Environment (CIDE, formerly the International
Institute for Environment and Development-North America [IIED-
NA]) and the World Wildlife Fund operate similar services of varying
degrees of formality. See also Kimball, Pacem in Maribus, p. 12, and
in particular footnote no. 18.

22 The TUCN only established a marine program in 1985. See
"Coastal/Ocean Management Oportunities and Trends: A Role for
Guidelines in Multiple-Use Decision Making", A report prepared for
the World Wildlife Fund-US by the Council on Ocean Law, with
assistance form Nora L. Berwick, Conservation Systems, March 3,
1986, Annex III, p.7. Dr. Keckes of UNEP’s Oceans and Coastal
Affairs Program notes that IUCN has been "intimately linked with
UNEP in the development of all [regional seas] actions plans.” See
IUCN Bulletin, Vol. 16 {7-9), July/September 1985, and Kimball,
Pacem in Maribus, p. 14, IUCN has entered into a Memorandum of
Understanding with the South, Pacific Commission to cooperate in
coastal zone management and the development of a South Pacific
system of protected areas. It is also helping to develop a system of
protected areas in the South Asian Seas. See IUCN Bulletins, vol. 16
(7-9), July/September 1985, and Vol. 18 (4-6), April/June 1987. Cited
in Kimball, Pacem in Maribus, p. 13, footnote no. 19.
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programs and are funding them accordingly, as in some cases are the
multilateral development banks and the private, grants-giving
foundations. These funds go to *northern’ NGOs, both to directly
oversee development projects and for them to assist indigenous
'southern” NGOs in developing their own capabilities. They also go
directly to ’southern’ NGOs to carry out development-related projects.
In addition, some of the large membership NGOs in the North are
funding development/conservation projects directly. The World
Wildlife Fund, on the basis of funding obtained from its membership,
supports conservation projects in a number of developing nations. An
emerging trend in this area is that development assistance agencies are
awarding grants to NGOs contingent on their obtaining their own
matching funding.*® Debt-for-nature swaps sponsored by northern
NGOs are also providing new, if sometimes controversial, vehicles to
fund sustainable development and to enhance conservation capabilities
in the South.?* The recently-announced Ecuadorian swap includes
funds to help plan for the implementation of the Galapagos Marine
Resources Reserve.25

2. The growth of indigenous ’southern’ NGOs and the increasing
development of their skills.
Southern NGOs are more and more involved in grassroots
development programs. They can draw on direct knowledge of local
conditions and their ability to communicate with local communities to

2% Interview with WRI/CIDE NGO project staff Laurie Greenberg,
June 1, 1989. Among the US public interest NGOs, the four primary
organizations providing grassroots assistance to conservation projects
in the developing nations are Conservation International, The Nature
Conservancy, the World Wildlife Fund/Conservation Foundation, and
the World Resources Institute.

 Diana Page, "Debt-for-Nature Swaps: Fad or Magic Formula?",
Ambio, Yol. 17, No. 3, 1988, pp. 243-44. Alvaro Umana, "Costa Rica’'s
Debt-for-Nature Swaps Come of Age", The Wall Street Journal, May
26, 1989.

?8 *U.S. Conservation Groups and Banks Collaborate on Mammoth $9
Million Ecuadorian Debt-for-Nature Swap", The Nature Conservancy
Press Release, April 5, 1989, and conversation with Diana Page, WRI
staff, June 5, 1989,
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plan and implement development-related programs and to mobilize
local participation and resources to carry them out. They also have the
flexibility to test and perfect innovative approaches through smalil,
decentralized field activities. Moreover, as indigenous organizations
they are able to emphasize long-term efforts and continuity so that
local communities actually achieve a level of self-suf ficiency.?® In
1984 the FAO World Fisheries Conference report drew attention to the
role that small fishermen’s cooperatives and other NGOs could play in
planning and 1mplementmg the development and management of
small-scale fisheries.2? In the establishment of the Galapagos Marine
Resources Reserve in 1986, it was noted that

The work of such NGOs is above political and circumstantial
pressures.... The presence of such organizations in the Third World
is becoming ever more prominent; they have developed great skills
in promoting change and many times have proven to be more
efficient, effective, and flexible in dealing with problems than
governments have. The main reason for this is that the men and
women who create, sponsor, and work in NGOs are highly
motivated and believe in their work. The protection of the seas and
the conservation of the biosphere will be possible in the long run
only through reliance on local communities and on these type of
organizations,"?®

3. New Partnerships: Industry /NGO
Drawing on the NGO credibility factor, some industries have sought
to collaborate with public interest NGOs in devising novel ways to

26 WRI project plans and discussions with WRI staff, 1989. WRI has
developed programs and analyses to foster the role of indigenous
NGOs in rural development and their collaboration with national
governments and development assistance agencies.

27 gee Kimball, Pacem in Maribus, p. 14, which refers to the report of
that meeting and notes in addition the report of a follow-up FAO
meeting with NGOs in 1986 on collaboration in artisanal fisheries and
aquaculture development.

28 Roque Sevilla, President of the Fundacion Natura in Ecuador and
member of the World Wildlife Federation International Council,
Oceanus, op.cit., p. 8.
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contribute to environment/conservation objectives. In a unigue test
case, a Connecticut company will spend $2 million to plant 52 million
trees in Guatemala to offset the carbon dioxide emissions of one of its
coal-fired plants, which coatributes to the greenhouse effect. The
company worked with the World Resources Institute in Washington,
DC to develop the program, which links alleviation of the greenhouse
effect with the need to save tropical forests. CARE is invoived in
helping 40,000 smallholder farmers in Guatemala to plant the trees
over a ten-year period.?® Individual NGOs have explored
collaborating with the tourism industry to promote conservation and
environmental protection as well, for example in the Hol Chan Marine
Reserve in Belize 30

An Integrated Approach

Since UNCLOS I1I ended, the impetus for the meetings that brought
together a wide range of oceans specialists -— the *oceans diplomats’
referred to above -- has been withdrawn. The Preparatory Commis-
sion for the LOS Convention is too narrowly focused, and to the
extent private groups sponsor meetings on a broad range of ocean law
and policy subjects, they have not been very successful in reaching the
generation of specialists that is succeeding those involved in UNCLOS
Iil. Even less so the new generation of developing nation leaders in
marine affairs.

Within the ocean management communities, the annual Coastal Zone
Management (CZM) conferences continue to bring together specialists
in this field, as do specialized conferences on marine parks and
protected areas, artificial fisheries habitats and mangrove protection,
the Offshore Technology Conference, and the Underwater Mining
Institute. But these meetings have not drawn many specialists or
government officials from developing nations. As a result, developing

39 power Company to Fund Reforestation to Offset Carbon Dioxide
Emissions, Slow Greenhouse Effect”, World Resources Institute Press
Release, and Larry Tye, "Utility Planting Trees to Absorb CO2 its
Plant Spews", The Boston Globe, April 10, 1989.

%' NGOs were the National Audubon Society, the N.Y. Zoological
Society, and the Center for Marine Conservation, who collaborated
with a local association representing the tourist industry. Personal
communicatinos.
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nation representatives are minimally exposed to the spread of new
ideas and information, let alone direct contact with specialists from
other areas of the world. The problem, as always, is largely funding.
But the need to concentrate first on more general education and
training programs, as has been attempted by the International Centre
for Ocean Development (ICOD) and the International Ocean Institute
(IOD), is another important element in broadening the base of those
who attend these meetings. The regional intergovernmental meetings
covered by Dr. Kwiatkowska can also play an important role in this
regard.

A different type of problem today is that individuals working in
ocean law and policy are generally too far diverced from those
working on the design and implementation of ocean management
concepts, particularly the emerging trends. As ocean management
concerns dominate the implementation phase of the Law of the Sea
Convention, international ocean law and policy should be used to
further that process, another point that I will return to.

But the future is not bleak. In the realm of intergovernmental
organizations, the United Nations took a significant step when in 1987
sections of the old office of Ocean Economics and Technology were
merged with Mr. Satya Nandan's Law of the Sea office at the United
Nations to create the Office of Ocean Affairs and the Law of the Sea.
This office now provides technical, management, and legal advisory
services to governments and other intergovernmental organizations in
the implementation of the LOS treaty. Moving from the management
to the legal, the World Bank is beginning to provide more in the way
of advisory services in marine law to nations contemplating offshore
development projects.3!

Room for Growth: The Role of NGOs

In my view, NGOs can make major contributions to integrating the
elaboration of ocean law with its application in ocean management. By
combining the special advantages of NGOs and drawing on their
recent evolution in the context of international marine affairs, one
might predict a renaissance of the old network of oceans diplomats,
drawing on the computer revolution for improved international
telecommunications and information flow. This is not to say that
NGOs can do it alone. But as agents for change, they are better placed

31 communications with IBRD staff, Environment Division,
November 1988.
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to initiate activities, some of which may ultimately be assumed or
institutionalized by governments or intergovernmental organizations.

L. Information Flow

The information back-up required to support analysis and
preparation of effective legal/management systems for the oceans,
tailored to particular national and regional situations yet consistent
with international ocean law, is not yet in place. We still need up-to-
date, electronic communications of developments in national ocean
law. The UN Office of Ocean Affairs and the Law of the Sea, national
governments, and several university programs attempt to keep up with
this information, but none fully succeeds. Similarly, in relation to
ocean management and the application of ocean law, improvements in
the flow of information are required. Several information programs
that could facilitate cost-effective collaboration in marine
management and development between NGOs, governments, inter-
national organizations, and funding institutions are listed in the
Appendix to this paper.®? Because of their special advantages in
information flow and the networks they have already developed,
NGOs, with adequate financial support, are in a good position to
expeditiously launch and refine computer-based information systems.

At the same time, face-to-face exposure remains a vital element in
the learning process and in establishing contacts that can lead to
fruitful collaboration. For this reason we need to find new ways to

32 These suggestions emerged from the 1987 IOI project on

international organizations. One recent development is the
establishment of an International Marine Protected Areas Network,
which includes development of a computerized directory of members
and their expertise and provision of techical assistance to network
members. See Douglas B. Yurick, "International Networking of Marine
Sanctuaries", Oceanus, Vol. 31, No. 1, spring 1988, p. 85. This article
notes that through the network, the US Government provided
assistance to Ecuador and Thailand to help them develop management
plans for new marine protected areas, as well as on-the-job training
to Malaysian marine park staff.

At the same time, some of the intergovernmental organizations are
greatly improving their communications with NGO actors. For
example, UNEP now circulates to a list of interested NGO with
relative expediency reports and drafts of legal documents.
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facilitate contacts between those with the expertise and those in need
of it. In my earlier paper I suggested that consideration be given to
modifying intergovernmental organization requirements for con-
sultative and associated status and to developing other appropriate
mechanisms so that consultants and private industry could become
more involved in the planning and implementation of international
organization programs; it is less expensive to move the experts to the
sites where country representatives meet than the reverse. During
UNCLOS 111, it was largely up to the public interest NGOs to arrange
for and sponsor presentations by such experts.>®

Today, although the rules have not changed, the intergovernmental
organizations are relying more frequently on expert group meetings
and are less circumspect about involving industry representatives. As
noted by Professor Treves, the Office of Ocean Affairs and LOS is
involved in convening expert group meetings on baselines and marine
scientific research. In the Preparatory Commission it has brought in
industry and other experts in the technology and economics of deep
seabed mining. The regionalization of the intergovernmental
organizations provides additional opportunities, as implied by Dr.
Kwiatkowska, because regional meetings make it possible for more
individuals from the region to participate and are more likely to
contribute to the build-up of self-sufficiency in regional and national
capabilities.

In the NGO world, the close of the Law of the Sea Conference has
begun to spawn small NGOs that span law and policy and ocean
management concerns in providing assistance to states in the
implementation of the LOS treaty. These include Canada’s Inter-
national Centre for Ocean Development (ICOD), the International
Ocean Institute (IOI) of Malta, the Southeast Asian Project on Ocean
Law, Policy and Management (SEAPOL), the Netherlands Institute for
the Law of the Sea {NILOS), and the International Union for the
Conservation of Nature and Natural Resources (IUCN). In 1988 ICOD,
101, and the World Maritime University (WMU) decided to develop
cooperative training arrangements specialized in marine affairs. They
maintain a personnel data bank of individual *trainors’ and cooperate
in developing training materials that stress the integration of law and
policy, institutional mechanisms, and technical needs within the

33 For further discussion of this point, see Kimball, Pacem in Maribus,
p. 17-18.
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framework of the needs of the developing, coastal states.3* IOI and
NILOS have also been collaborating in the planning and execution of
training programs in Southeast Asia. Forums like the LSI continue to
strive to involve emerging specialists in law and policy from the
developing nations. I hope this emphasis features prominently in the
launching of a new organization devoted to the advancement of ocean
and coastal resources management around the world.3® Another
option is the establishment of cooperative ventures in the marine area
between 'northern’ NGOs or academic and research institutions and
those in the South.

2. Concept Development

Those of us working in law and policy should be using that vehicle
to further the application of evolving ocean management techniques
such as environmental impact assessment and monitoring; utilization
of marine protected areas for conservation, scientific research, and
other purposes; ecosystem management; and the adoption of more
effective procedures for response actions and liability for marine
environmental damage, for reporting, and for other means of
enforcement to better guarantee compliance with the law.3® To

34 101 News, No. 3, Autumn 1988, p. 1.
3% Letter from R. Delaney, May 1989.

3¢ For example, see the inspection and reporting system established by
the 1982 EEC Memorandum of Understanding on Port State Control;
the notification and transmission of information provisions of the 1989
Basel Convention on the Transboundary Movements of Hazardous
Wastes and their Disposal; the lability provisions of the 1988
Convention on the Regulation of Antarctic Mineral Resource
Activities, which gives standing to an international institution to sue
for environmental damages and requires states parties to ensure that
this institution can appear in their national courts to do so; and the
recent US law amending the Marine Protection, Research and
Sanctuaries Act, which establishes a specific liability regime for
damage to natural resources within marine sanctuaries and permits US
Government agencies to retain damage awards to finance response
actions, damage assessments, and improvements in the sanctuary
program (Oceans Policy News, Council on Ocean Law, August 1988,
p. 4).
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become the oceans diplomats of the 1990s, we need to reinvigorate the
promotion and application of new concepts.

For example, to advance the concept of environmental impact
assessment and monitoring programs, they must not only be applied in
law and practice in the marine area, they must also incorporate
consideration of adverse effects both within national jurisdiction and
beyond, in other nations’ areas of jurisdiction or in the global
commons, and they should include consideration of atmospheric
pollution of the marine environment. We must also explore legal and
institutional mechanisms that make it easier to revise and upgrade
international agreements, as scientific research and monitoring
programs reveal new information about the causes and effects of
changing environmental systems.

To return to the theme of the ’intrusiveness’ of international law,
however, the legal/policy establishment must seek new mechanisms
and new balances, to provide the financial and technical means for all
nations to apply new concepts in sustainable ocean development. That
is, we must shift our focus to include potential use of carrots as well
as sticks in order to compel compliance with generally accepted
international and regional environmental standards. For it is in all of
our interest to avoid significant adverse effects to the global marine
commons,

Some of the new developments in conservation funding and the
possibility of new partnerships between private industry and NGOs
bear further exploration in this regard. In another example, a proposal
was put forward at the first meeting of experts on specially protected
areas pursuant to the 1983 Cartagena Convention for the Caribbean,
suggesting that parties cooperate in obtaining firancing for
conservation projects and utilize the regional organization as an
intermediary between donors and recipients.3” And lest you think all
of my examples are in the environmental area, let me recall the
argument made at last year’s LSI conference by Dr. Awni Behnam of
UNCTAD: He questioned whether in light of the need for ports to
comply with applicable international rules and standards for vessel
safety and pollution control, we could "afford to continue to treat port
development in the third world as a national problem". Noting that
ports are a service to the international community as a whole, he
proposed the development of a model international agreement on port

37 Communication from Ms. Miranda Wecker, Council on Ocean Law,
who participates in these meetings,
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development as guidelines for investment in ports and port facilities
in the developing nations.3®

3. Agents for Change

As catalysts and purveyors of information, NGOs can help
disseminate and promote agreement on the formulation and
application of new concepts in ocean law and management.

As activists, they must continue to use their unique abilities to
promote financial support for marine development projects funded by
national and multilateral assistance agencies,?® and that these
incorporate sound management techniques and new concepts, such as
consideration of adverse impacts on the marine environment both
within and beyond national jurisdiction and mechanisms and
institutions that can perpetuate compliance with and the beneficial
results that flow from such assistance, They must also be prepared to
halt practices that are not consistent with sound marine management.
In this regard, greater collaboration could be developed between
"northern” and "southern” NGOQOs in the marine area.

Conclusion

There are a lot of new ideas and new tools emerging that can
contribute to the integration and advancement of marine law and
policy and marine management. NGOs have a special role to play in
furthering their application, including forums such as the Law of the
Sea Institute. It’s up to us to develop these concepts and to use the law
to help apply them. Otherwise international law may become an empty
vehicle to too many of the world’s people, reducing support for
international law and international institutions.

38 Behnam, op.cit., p. 22.

39 NGOs in the United States have been urging that in its revision of
the Foreign Assistance Act its mandate in the area of marine
development assistance be expanded. NILOS has been urging the
Netherlands to give particular consideration and emphasis in their
development assistance to marine affairs, See 'Memorandum on
Significance of Marine Affairs for Economic Development’, by Dr.
Barbara K wiatkowska, November 14, 1988.
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APPENDIX

Mechanisms to Facilitate Communication and Collaboration among
International / Intergovernmental Organizations (10s /IGOs ), National
Development Programs, and Non-Governmental Organizations (NGOs)
(from "The New Law of the Sea and International Institutions:
NGOs", Lee A. Kimball, Project II1, Pacem in Maribus XV, 1987, pp.
16-17).

* Create country- and region-specific data banks;

* Identify the specific needs of individual nations so that these may
be readily known to donor agencies;

* Maintain a register of consultants’ services and qualifications in a
broad range of marine affairs, as well as an inventory of NGO
programs, using the broad definition of NGOs;

* Create a list of NGOs, including consultants and private industry

personnel, with expertise in the subjects considered by particular

I0s/1GOs, and establish a mechanism, through national or regional

centers, for them to receive notice of relevant IQ/IGO programs and

documents. This mechanism could also serve to ensure that NGO
publications and documents are exchanged with relevant 10s/1GOs;

Create a mechanism for exchange of information on successful

marine development/management approaches applicable to

particular marine conditions (e.g., tropical ecosystems, tuna
management, etc.); and

* Develop forums for periodic regional consultation on marine issues,
sponsored by 10s/IGOs, that draw on the expertise of a wide range
of NGOs. These should make use of and make available the results
of meetings of oceans specialists on specific marine topics.

Christopher Pinto: I thank Lee Kimball for the introduction to her
paper. The first of the three commentators is Dr. P.C. Rao. Dr. Rao
was a member of the Indian delegation to the Conference on the Law
of the Sea while he was serving as legal advisor to the Ministry of
External Affairs. Among his many publications is one of particular
interest to us, which is entitled The New Law of Maritime Zones (New
Delhi 1983). He is currently occupying the very high office of
Secretary-General of the Ministry of Law in the Government of India.
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COMMENTARY

P. C. Rao
Secretary-General
Ministry of Law
Government of India

Thank you, Mr. Chairman. Excellencies, ladies and gentlemen. [ am
grateful to the organizers of this conference for giving me an
opportunity to participate in the deliberations of the conference as a
commentator on the subjects allotted to Panel 1. I have had the
privilege of working under the chairmanship of Ambassador Pinto in
Committee 1 of the Law of the Sea Conference. Besides being an
outstanding international lawyer, Dr. Pinto is what the lawyers in the
English-speaking world call "a reasonable man." It is a privilege to be
associated with him again at this session. I'm here in my personal
capacity and accordingly the views that I express do not necessarily
reflect the views of the Government of India.

The authors of the papers presented to you have given detailed
accounts of their perceptions of the role of international organizations
in the implementation of the LOS Convention. The information they
have furnished is very valuable and is not otherwise readily available.
With your permission, Mr. Chairman, I propose to offer one or two
general comments on the role of international organizations.

The UN Convention on the Law of the Sea offers a comprehensive
legal framework governing all aspects of ocean space from
delimitation to environmental control, scientific research, economic
and commercial activities, technology, and the settlement of disputes
relating to ocean space. Large areas of ocean space are now under
national jurisdiction. Nevertheless, the need for international
cooperation in realizing the objectives of the Convention cannot be
underestimated. This point has been repeatedly emphasized by the
Convention itself. More than sixty articles of the Convention refer to
the role of international organizations in promoting the objectives of
the Convention. The Convention assigns an important role to
international organizations, especially matters relating to (1)
designation of sea lanes and prescription of traffic separation schemes
(articles 22, 41, and 53); (2) artificial islands, installations, and
structures in the EEZ (article 60); (3) conservation of living resources
(articles 61, 63 to 66 and 119); (4) protection and preservation of
marine environment (Part XII); (5) marine scientific research (Part
XIII); {6) development and transfer of marine technology (Part XIV).
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The Convention envisages cooperation among states, cooperation
between states and international organizations, whether subregional,
regional, or global, and cooperation among international organizations,
depending upon the functional requirements. Besides, the Convention
itself establishes an International Sea-Bed Authority, with several
organs of its own, for realizing the objectives enshrined in the
Convention in relation to the International Sea-Bed Area, the area and
resources of which are the common heritage of mankind.

The full effect of the role of various international organizations in
the implementation of the Convention may unfold itself only when the
Convention as a whole is universally accepted and brought into force.
The role of international organizations arises directly as a consequence
of the Convention, Perhaps not many states have carved out any role
for international organizations in their nationals laws on maritime
zones. The role of international organizations is thus Convention-
based. If one were to leave the Convention aside, the institutional
framework envisaged by the Convention may become optional for the
states, a situation which may not be compatible with the new regime
established by the Convention. It is therefore vital that the Convention
as a whole is looked at with a positive frame of mind by the
international community as a whole. The Convention is a complex
document. In several countries, the negotiators of the Convention are
no longer associated with law of the sea matters. National legislation
on the subject enacted prior to the adoption of the Convention may
have claimed wider powers and jurisdiction than is authorized by the
Convention. Unless the Convention as a whole is brought into force
soon, the so-called "hawks" within national jurisdiction may not feel
accountable to the Convention and the conceptual underpinnings of
the Convention may wither away. Yet another factor in determining
the impact of the contribution of international organizations is the
willingness of the states to abide by the decisions made by the
international organizations. The management problems posed by
internationally shared resources are complex in nature.

Optimum utilization of the new opportunities for social and
economic development offered by the new regime will be facilitated
through cooperation at the international level. Nevertheless, if the
international organizations have to play an effective role in realizing
the objectives of the Convention, it may be necessary for them to take
adequate care of the legitimate concerns of the coastal states about
their sovereign rights and national security. For example, the
Convention allowed the coastal state comprehensive rights in the
exclusive economic zone, especially over fishing and the exploitation
of non-living resources. It requires the states to take into account a
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complex set of factors in the conservation and utilization of the living
resources. The Convention contains delicately balanced provisions and
assigns a definite role for international organizations on the subject.
It proclaims, and rightly so, that states shall fulfill in good faith their
obligations and not abuse their rights. Insofar as the developing
countries are concerned, the objectives of the Convention cannot be
effectively realized unless their national capabilities in marine science,
technology, and ocean services are strengthened. The major role of
international organizations consists in promoting these capabilities. At
the same time, international organizations, whether global, regional,
or subregional, should avoid encroaching on the management rights
c¢onferred by the Convention on the coastal states.

In the post-Convention period, the provisions of the Convention on
marine environment, marine scientific research, and marine
technology have come to occupy an important place in the
management of the ocean space. These provisions have to be given
practical shape. Implementation of these provisions involves intense
participation of international organizations. The importance attached
to the role of international organizations in this regard by the
founding fathers of the Convention can be seen from the fact that
most provisions of Parts XI to XIV of the Convention involve
international organizations in their implementation.

The Convention provides a framework for international
organizations to take urgent measures to bridge the gap in the marine
scientific and technological fields between the developed and the
developing countries. International organizations have to take
initiatives to promote and coordinate their international assistance
programs aimed at strengthening the marine scientific and
technological infrastructures and capabilities in developing countries.
In this connection, attention may especially be drawn to the
Resolution on Development of Natural Marine Science, Technology,
and Ocean Service Infrastructures adopted by the Third UNCLOS.

Multilateral funding agencies should augment and coordinate their
operations for the provision of funds to developing countries without
which developing countries could be greatly inhibited in utilizing the
new opportunities provided by the Convention. It is common
knowledge that some of the international organizations actively
associated with ocean-related activities have not been able to play any
effective role due to absence of financial and other resources. It may
be that some of the international organizations require to adapt
themselves to the demands of the new Convention. Coordinated efforts
may have to be made by the organizations to review their constituent
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instruments as also the conventions adopted under their auspices with
a view to blending them with the new regime of the LOS Convention.

Unless the International Seabed Authority is allowed to play the role
assigned to it by the Convention, the common heritage of mankind
may become the subject matter of appropriation by a few states.
Efficient exploitation of common resources would also require
effective international cooperation. However, in the absence of a
sufficient "community of interest” among the concerned states, states
may not readily look up to international institutions.

It is not my intention here to minimize the useful work being done
by international organizations in promoting the objectives of the
Convention. However, unfortunately the progress made in this regard
has been rather slow. Despite the fact that the Convention has not
entered into force, several organizations within the United Nations
system have been striving to contribute to the implementation of the
Convention in their respective field of competence -- IMO in relation
to safety of navigation and marine pollution from ships, FAQO in
relation to living resources, UNEP in association with other bodies and
through its Regional Seas Programme in the field of environmental
pollution, and IOC in the sphere of marine research activities. Efforts
at the regional level for the promotion of regional cooperation in
marine affairs have also been initiated in some areas, including our
own. I hape that these initiatives will bear fruit in time to come.

Non-governmental organizations (NGOs), of which an excellent
account has been given today by the third speaker, seem to have a
positive role to play in the field of dissemination of knowledge
relating to marine affairs. Some of these NGOs have been quite active
in articulating the environmental concerns.

Christopher Pinto: Thank you, Dr. Rao. I would now like to call on
Dr. Jayewardene as our second commentator, Dr. Hiran Jayewardene
is Special Legal Advisor to the Ministry for Foreign Affairs of Sri
Lanka, and also Chairman of the Sri Lanka delegation to the
Preparatory Commission (PrepCom). He is Chairman of the National
Aquatic Resources Agency of Sri Lanka and Secretary-General of the
Conference on Indian Ocean Marine Affairs Cooperation.
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Hiran W. Jayewardene
Secretary-General
Indian Ocean Marine Affairs Cooperation Conference
Colombo, Sri Lanka

Thank you, Mr. Chairman. At the outset I would like to express my
appreciation to LSI and NILOS for having kindly invited me to be
present on this occasion. I see a number of colleagues who were with
us during the Law of the Sea Conference and it is indeed a happy
occasion for me.

Mr. Chairman, I would like to begin by referring to the opening
remarks in the comprehensive paper by Professor Tullio Treves.
Professor Treves refers to two important aspects. One is that the
implementation of the 1982 Convention is essentially a task for
governments. The second is that the consideration of the role of
international organizations, be they universal or otherwise, would
perhaps be premature as the 1982 Convention is not yet in force. 1
draw on these basic ideas merely to provoke some thought.

I would like to make reference to IOMAC, or Indian Ocean Marine
Affairs Cooperation, which is something new to many of you and
which, I believe, is the reason why I am here. IOMAC is an
intergovernmental organization committed to cooperation in marine
affairs in the Indian QOcean region. It is developing very rapidly. We
believe, as Professor Treves has pointed out, that the task of
implementing the Convention belongs to states. IOMAC is an example
of such an initiative by states.

I would like to trace very briefly the history of IOMAC by way of
giving you some background to what I would like to talk about. The
concept of regional marine affairs institutions took shape in the
closing stages of the Third United Nations Conference on the Law of
the Sea. A number of delegates tried during these stages to project
their thoughts beyond the closing of the Conference and to focus on
matters of implementation and practical impact for their countries, a
process we have come to call the integration of the marine sector in
national development strategies. This has, as you know, 3 very special
application to developing countries.

In this context I would like to make a reference to three
fundamental objectives which have guided the development of
IOMAUC., First, creating an awareness regarding the Indian Ocean, its
resources and potential for the development of the states of the region
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and furthering cooperation among them as well as among them and
other states active in the region, bearing in mind the new ocean
regime embodied in the 1982 United Nations Convention on the Law
of the Sea. Second, providing a forum where Indian Ocean states and
other interested states could review the state of the economic uses of
the Indian Ocean and its resources and related activities, including
those undertaken within the framework of intergovernmental
organizations, and identify fields in which they could benefit from
enhanced international cooperation, coordination, and concerted
action. And third, adopting a strategy for enhancing the national
development of the Indian Ocean states through integration of ocean-
related activities in other respective development processes and a
policy of integrated ocean management through a regular and
continuing dialogue and cooperative international regional action with
particular emphasis on technical cooperation among developing
countries (TCDC). Those are the three fundamental objectives which
have guided the creation of IOMAC.

The development of IOMAC is interesting to trace because it
provides an example of the evolution of an international organization.
Although we have made considerable progress over the last few years
with regard to a number of practical arrangements, holding of
workshops and training programs, the organization itself is in the
process of developing. 1 referred earlier to the discussions during the
closing stages of the Third Conference on the Law of the Sea. To my
mind the principal result of those discussions is twofold: first, in the
recognition of the importance of national institutions, and second, the
recognition of the importance of regional institutions. Both these
results are important elements in the process of building national
capabilities in marine affairs. Surprisingly, from the Indian Ocean
come examples of two such approaches taken in the aftermath of the
Law of the Sea Conference. National institutions were contemplated
when Article 275 was formulated. I believe this was an amendment
which was introduced by Pakistan in the late stages of the Law of the
Sea Conference, and the two examples I would like to cite for the
Indian Ocean region are the Department of Ocean Development of
India and the National Aquatic Resources Agency of Sri Lanka. Both
institutions were established in 1981,

For regional organizations Articles 276 and 277 of the Law of the
Sea Convention contemplated the establishment of marine scientific
and technological centers. The closest we have to that in the Indian
Ocean region is IOMAC. The need for IOMAC emerged from requests
made in 1981 by the government of Sri Lanka at the session of the
Asian-African Legal Consultative Committee held in Colombo that
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vear. The proposal made by the government of Sri Lanka was for the
study to be undertaken by the Secretariat of the AALCC on existing
activities in the Indian Ocean region.

You may wonder why the forum of the AALCC was chosen for this
purpose. At the time in Sri Lanka there was concern that something
should be done about the development of national capabilities with
regard to the marine sector. We looked for a forum which dealt with
the Indian Ocean as a whole. The only body that we found with such
a mandate was the Ad Hoc Committee on the Implementation of the
Zone of Peace which was set up within the framework of the General
Assembly. That dealt mainly with the prohibitive regime, the
demilitarization aspects of the Indian Ocean through the declaration
of a zone of peace, the reduction of tension in that area, tension
brought about by military rivalries. We were anxious not to confuse
our approach with that exercise in the U.N. General Assembly. What
we had in mind was cooperation in the furtherance of the peaceful
uses of the oceans. Therefore we had to find another forum.

The forum that we identified, as I said, was the AALCC, which
spanned much of the Indian Ocean. Its membership extended from
Africa through Asia. The AALCC had provided a good sounding
board for law of the sea related concepts. In particular, the 1971
AALCC session at which our chairman Mr, M.C.W. Pinto served as a
rapporteur was an occasion when concepts such as the archipelago
concept and the straits issue were considered and endorsed and, as you
know, were later carried successfully through the Third UN
Conference and are now fully enshrined in the 1982 Convention.

The process that was initiated in 1981 in the AALCC led to
discussion of Indian Ocean cooperation in the context of the AALCC
at subsequent sessions in Tokyo and Kathmandu. However, the
AALCC study did not provide information on what governments were
doing in the region. As you know, sending out questionnaires is not a
very effective way of gaining information. Most of you who are in
government would appreciate that asking delegations to present
country papers is also not very effective and we were to realize that
later on when we convened the Conference.

We felt that there was a need to bring representatives from
governments together face to face so that they could share their
perceptions and priorities with regard to ocean management.
Accordingly a preparatory meeting of Indian QOcean states was
convened in June, 1985. This was followed by a consultative phase of
the first IOMAC Conference in 1985. At the request of a number of
Indian Ocean governments, Sri Lanka convened the first IOMAC
Conference in July, 1985. Some of the COncepts Wwere new.
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Governments wanted time to consider some of these ideas and
therefore what we had intended to be one conference was in fact
broken into two parts. The first phase was held in July, 1985, and the
second phase at ministerial level was held in January, 1987. The title
of the conference which we referred to as the JOMAC Conference is
a long one. It was called "The First Conference on Economic,
Scientific, and Technical Cooperation in Marine Affairs in the Indian
Ocean in the Context of the New Ocean Regime.”

Here [ want to emphasize the reference to the new ocean regime.
This underlines the creation of IOMAC in anticipation of the
emergence of the regime of the law of the sea. Therefore the process
which brought IOMAC into being was one which anticipated the
development of this new regime, and it is a process which is well
under way in terms of implementation. I do not want to dwell at
length on the details of how JIOMAC has been set up. Much of that has
been covered very ably by Dr. Kwiatkowska in her very exhaustive
paper on the subject. However, I would like to offer some brief
comments that you may find interesting in the context of the subject
that is under consideration,

We have heard some references to the role of the United Nations,
and it would be of interest for you to note that, in 1985 as part of the
preparatory process leading up to the first IOMAC Conference, we
convened an interagency meeting which brought together a large
number of organizations within the United Nations system in Geneva.
What is significant is that that meeting was held under the
chairmanship of the Special Representative of the Secretary-General
for the Law of the Sea at that time. I believe that was the first
interagency meeting to deal with marine affairs that had taken place.
Since then, the Law of the Sea Office, as we had called it, has
undergone considerable transformation. You have heard about the
merger of the Ocean Economics and Technology Branch and the Law
of the Sea Office which has today brought into existence the office of
Ocean Affairs and Law of the Sea. We therefore see the 1985
interagency meeting as a precursor to what has happened today. And
today we have almost as an annual event the Ad Hoc Interagency
Consultation, which is chaired by the Ocean Affairs and Law of the
Sea Office. However, absent from this process is direct government
participation, and we see the role of the Ocean Affairs and Law of the
Sea Office more as one of harmonization than coordination. It
provides a forum which enables agencies to avoid duplication of effort
and also to strengthen the delivery through joint efforts. What is
interesting in this context is that, as Professor Treves pointed out in
his paper, the principal institution that emerged from the 1982
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Convention is the International Seabed Authority. As you know, it has
a limited mandate. It is confined to Part XI of the convention and
deals with the deep seabed areas. It does not, however, deal with the
traditional areas of the law of the sea, areas of national jurisdiction,
resource rights, etc., which are perhaps the more important areas,
particularly to developmg countries.

In the early stages leading up to the convening of the Third
Conference on the Law of the Sea, there was some discussion with
regard to convening a conference to create such an organization. I
believe for political and other reasons in the very early stages this
option was discarded and instead the focus was on the creation of a
Deep Seabed Authority. What we see today emerging through the
United Nations might be an institutional arrangement which goes some
way towards creating a comprehensive ocean management organization
at a global level. It remains to be seen how these developments will
take shape, but I recall that in the closing stages of the Third
Conference there were some attempts to give the conference
secretariat a life beyond that of the conference. And it was resisted,
perhaps for the very same reasons that a comprehensive management
institution was rejected at the time the conference was convened.
However, that office has gone on to acquire a different mandate, and
we watch with interest its further development.

Another aspect that I would like to mention very briefly is what we
call the continental bias which we have encountered. We see it as one
of the major impediments in organizing ourselves for ocean affairs
management. As you know, a large number of existing institutions are
structured to deal with land areas. It is only in recent times that there
has been a focus on the oceans. The United Nations, for instance,
deals with the Indian Ocean region through a number of regional
economic regions, ESCAP, the Commission for West Asia, and the
Economic Commission for Africa. There is a need to bring these
organizations together to deal with the ocean because mandates apply
only to specific areas of IOMAC’s region. In terms of geographical
scope, there is therefore some difficulty for the organization in
bringing together the existing international institutions to meet the
needs of the countries of the region. There are some examples as to
how some of these difficulties can be overcome. When we approached
the United Nations Development Programme we encountered the same
difficulty. There was a structuring on a geographical basis relating to
land areas. There were the Asia-Pacific Bureau, the Arab Bureau, and
the Africa Bureau. All three had to be brought together in order to
provide assistance to the Indian Ocean region, and this was achieved
by bringing these three regional desks under the Division of Global
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and Interregional Projects. You can see that institutions are, in fact,
capable of responding to ocean management needs, even on a regional
basis.

The problem also exists with regard to national aid agencies which
can provide considerable assistance to developing countries either
through regional programs or bilateral aid programs, and recently we
have encountered such difficulty. Again, if there is a will, I think
these problems can be overcome.

With organizations like ICOD which are dedicated to ocean
management, the difficulty does not arise, and it is heartening to see
that the programs have led to the opening of desks dealing with the
Caribbean, the Pacific, and I believe in the near future the Indian
Ocean.

Recently the thesis has been advanced that the Law of the Sea
Convention calls for cooperation, that the frequent references in the
Convention can be interpreted as entailing an obligation to cooperate.
This new line of thinking has found its way even into pronouncements
at the level of heads of state. It is indeed very interesting and a
principal advocate of this idea is no less than our chairman, Mr. Pinto,
who has written on this aspect. This support certainly provides a very
strong underpinning for international cooperative ventures like
IOMAC and it gives a new impetus to the concept of cooperation
enshrined in the United Nations Convention on the Law of the Sea
and its translation into reality.

Professor Treves refers to the provisions of the convention dealing
with cooperation, and I wish to make special reference to the section
of his paper where he refers to organizations dealing with highly
migratory species. This is a subject that has engaged the attention of
decision makers in the Indian Ocean region in recent months. It is
interesting to note that, despite the provisions of the convention, ina
number of areas states have chosen to operate out of that framework,
sometimes utilizing part of that framework but very often establishing
independent arrangements. And this is one of the options that is
presently under consideration in the Indian Ocean region.

With regard to the substantive scope of IOMAC activities, again Dr.
K wiatkowska in her paper has dealt with this exhaustively. She refers
to it as a transsectoral of marine affairs organization, and in IOMAC
we have described that same process, as representing the
multidisciplinary integrated marine affairs management framework.
Essentially what is does is bring together a number of disciplines in
this integrated approach. There are a number of major sectors of
activity that IOMAC has identified as spanning the marine affairs
sphere as we are concerned. This relates to the peaceful uses of the
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oceans, as I said. The first one would be marine science, ocean
services, and marine technology. The second would deal with living
resources. The third would deal with non-living resources. The fourth,
what we call a central discipline, deals with the law of the sea, marine
policy, and ocean management issues. The fifth one deals with
transport and communications. And last, the marine environment.

I'would like to say something with regard to participation, which is
a very important issue within IOMAC. Before I go on to participation,
I would like to say that IOMAC has come together in a very informal
way, although we have high level governmental participation. As I
said, the main conference concluded at ministerial level. We have so
far not established statutes. However, we have been able to embark on
a very ambitious program of activities over the last few years through
workshops, training programs, etc., in the region. What it has
demonstrated is that without a formal legal framework it is possible
for states to come together to cooperate and actually implement
activities. It does not mean that one can go on forever on an informal
basis. There comes a time when the organization reaches a certain
point of maturity at which there is a need for us to formalize, and it
is that stage that we are approaching now.

In the context of preparing a statute for IOMAC we have had to
examine very closely the issue of participation. At the time we
convened the First Conference in 1985, we had to decide on what
basis states were to be invited to this meeting. For obvious political
and other reasons it was not possible to do this on a subjective basis.
We had to determine objective criteria. We looked to the practice of
states with regard to the Indian Ocean and the only body, as 1 said
earlier, dealing with the Indian Ocean at that time was the Ad Hoc
Committee in the General Assembly. We looked at the composition of
that committee; it had several categories of members: first, the littoral
and hinterland states of the Indian Ocean; second, the major maritime
users identified by tonnage afloat globally; and third, the permanent
members of the Security Council or the big powers. We have virtually
subsumed those categories under IOMAC by providing for the
participation of first the littoral states, second the hinterland states,
and third the major maritime users.

Right now the discussion has focused on the definition of major
maritime users. There is some thinking in several areas that the
category of major maritime users should be widened on the basis of
the sectors of activity of IOMAC. For instance, if a country has ma jor
marine scientific research activities in the Indian Ocean, should not
that be a basis for providing for their participation? Secondly, if a
state has major fishing activities in the region, should that state not be
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included? And what exactly is the cut-off point? How many tons of
fish do you have to take from the Indian Ocean before you qualify for
participation? These are some of the issues that we are addressing.
And again, Dr. Kwiatkowska has dealt with this very ably.

Another issue is the relationship between states of the region and
states outside the region. This has very important implications for the
future if IOMAC is to develop as an ocean management institution.
You will see that three-fourths of the Indian Ocean lies beyond the
limits of national jurisdiction. In that area of high seas other states
have rights. If the coastal states were to make this an area of exclusive
competence, then there would be an impingement on those rights. We
would be very rapidly approaching the concept of mare clausum for
the Indian Ocean. Therefore we have recognized the legitimate rights
of states from outside the region in these areas beyond national
jurisdiction, and what we may try to do is provide a two-tier system
which caters to the interests of states from outside the region as well
as take care of some of the apprehension on the part of the Indian
Ocean countries. We have a similar model in the South Pacific in the
context of the CCOP on which we might be able to base ourselves.

I don’t want to take up too much time. I think much of the structure
of IOMAC and description of our activities to date is to be found in
Dr. Kwiatkowska’s paper and I would like to conclude at this stage.
Thank you.

Christopher Pinto: Thank you very much for a very thought-
provoking statement. I have now to call upon our last commentator,
Judge Jens Evensen. All of us are aware of Jens Evensen’s outstanding
contribution to the success of the Conference on the Law of the Sea.
While he was leader of the Norwegian delegation to the conference he
established and led a negotiating group that quite fittingly came to
bear his name and which dealt from time to time with a variety of
most difficult issues and often produced durable results. I call on
Judge Jens Evensen.

173



COMMENTARY

Jens Evensen
Judge
International Court of Justice
The Hague

Thank you very much, Mr, Chairman. I feel that the theme of our
conference, Implementation of the Law of the Sea Convention through
International Institutions, is very interesting for one special reason. It
seems to indicate that the Law of the Sea Convention may be applied
and perhaps may take on a life of its own before it has reached sixty
ratifications so as to enter into force. I really believe that this
Convention is an example of how the United Nations may have certain
law-creating effects and some law-creating force lying outside the
traditional concept of treaties and conventions and their ratification.

I would like to look at the methods and procedures we used in the
Law of the Sea Conference which may have attributed to the special
nature of this enormous Convention. When the UN General Assembly
at its 25th Session in 1970 decided to proceed with the Third UN Law
of the Sea Conference, it was obvious that the Organization embarked
on a gigantic attempt to create a modern international constitution for
the oceans of the world. It was equally clear that these efforts were as
much a daring venture of international politics and international
relations as an exercise in international law. In my opinion it is
certainly the most comprehensive political and legislative work
undertaken by the United Nations during its forty-four years of
existence. The Conference was able to create a new international order
for five-sevenths of the surface of our globe. It is my opinion that, by
achieving this result, the 1982 Law of the Sea Convention has become
one of the main peace-promoting achievements of the United Nations.
And I believe that we should have this in mind when we discuss, when
we implement, and when we try to make effective the principles of
this Convention. It was quite clear that through our work a centuries-
old system relating to the oceans had been changed or fundamentally
amended by the introduction of this Convention. I would also say that
the elaboration of the Law of the Sea Convention is an example of
how member states of the United Nations try to achieve the goals and
purposes laid down in United Nations Charter. The Draft Convention
was signed on 10 December 1982 and, as I said, in my opinion it
establishes a modern constitution for five-sevenths of the surface of
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our globe. On this background it may be interesting to look briefly at
some of the methods and procedures that we applied both to better
understand and to better implement the Convention in the future.

The Convention is also, in my opinion, an illustrious example of
how the Conference was able to achieve an amalgamation of cultural,
legal, and political concepts of the developing world with the more
static concepts of international law held by the traditional Western
European and Anglo- American states. In this respect I believe that the
Law of the Sea Convention introduced something entirely new in the
relations between states through the operations of the United Nations.
Some of the main characteristics and procedures of the Conference
were paramount in achieving these results,

As one of those who participated in this work from its start, I would
like to mention some of the essentials with which we were faced when
we commenced our work. First, it was cbvious to us that we were
faced with a task of enormous proportions. It was likewise clear that
according to the agenda the scope of our Conference was
comprehensive. Thirdly, it was also clear that the express goal of the
Conference was to formulate succinct treaty texts, not loosely
formulated legal/political, general principles or guidelines.

Another characteristic of the Conference was its duration and size.
It lasted for almost a decade, and most of the time it had one or two
sessions every year. Another interesting aspect was the stepwise
procedures which were necessitated by the nature and volume of the
task. We also had a special approach to preparatory work of the
conference. We did not have work preceding the calling of the
Conference itself. The preparatory work was undertaken by the
Conference in its various committees or in special groups.

Among the procedural principles that formed this Conference, I
should especially mention a few, mainly the consensus principle which
is laid down in the Rules of Procedure, entailing that we should try to
obtain the results by consensus of the whole Conference. It is obvious
that this might influence not only the method of work but also the
final outcome of the various texts. The second basic principle was the
so-called *gentlemen’s agreement’ which provided that we should not
try to resort to vote unless all possibilities of consensus had been
exhausted. And the third and perhaps most interesting aspect was the
so-called 'package deal.’ It was a working assumption that the whole
Convention had to be seen as a package. If some countries gave up
something on one part, they might be satisfied by certain formulations
in other parts of the Convention.

I would also like to mention two other important factors. One was
the Drafting Committee under its chairman, Alan Beesley, which at
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the end of our work had an enormous task to do in trying to
formulate, streamline, and reach agreement between countries in
drafting the final text. Another was the novel approach of group
activities and systems. In addition to traditional groups like the Group
of 77 and other regional groups, a host of spontaneous interest groups
emerged, playing an important role at certain stages of the
Conference. These groups were often inter-regional, composed of
individuals recognized in the Conference for their unique capacities.
Among such groups were the Nandan Group of 21, the Castaneda-
Vindenes Group, the Louis Sohn Group on settlement of disputes, the
Coastal States Group, the Land-locked and Geographically
Disadvantaged States Group, and perhaps also the Evensen Group.

Equally interesting is the importance which individuals played in
contributing to the end result. it shows that personal initiatives in the
United Nations are essential to solve delicate situations or to draft
delicate texts. Here I would especially mention the two presidents we
had in the conference: Shirley Amerasinghe from Sri Lanka and
Tommy Koh from Singapore. I would also like to remind you of the
personal prestige and dynamism of the three main committee
chairmen: Paul Engo from Cameroon, Andres Aguilar from Venezuela,
and Alexander Yankov from Bulgaria.

In concluding my brief intervention, let me dwell a bit on the law-
creating effects of the 1982 Convention. I venture to suggest, in spite
of the principle of the "package deal" where the whole Convention
should be looked upon as a package, that a considerable number of the
principles of the Convention have already acquired the force of
international law. One reason may be that they merely express
established principles of the law of the sea formulated over the
centuries so as to make them part of the customary law of nations.
This applies to a great bulk of the articles in Part II of the Convention
dealing with the traditional aspects of the territorial sea and the
contiguous zone, Part VII on the high seas, Part VIII on the regime of
islands, and Part X concerning the right of access of land-locked states
to and from the sea and the freedom of transit.

In addition, I would venture to propose that this law-creating effect
of the Convention has been fortified by a rather unanimous state
practice based on the principles of the Law of the Sea Convention. In
this context it is important to note that this law-creating effect may
have been enhanced by the fact that the articles of the Convention
were formulated as legal principles and not as more general principles
of the sea. Thus they may be easily included in national legislation,
and many of them would fill a legal vacuum created by the almost
rampant technological revolution, a void which needed to be filled for
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political and legal reasons. I would conclude with a reference to Part
XI of the Convention. It contains provisions concerning the
international authority charged with the task of the administration and
management of the natural resources of the common heritage of
mankind. I believe that it would be difficult to conceive how these
concrete provisions concerning the establishment of a new
international organization endowed with supranational powers could
be implemented without express treaty provisions. Thus it may be
dubious whether Part XI of the Convention on these organizational
aspects can be implemented without entry into force of the 1982
Convention. However, even here we have seen some developments
recently, both with regard to the establishment of the headquarters of
this future Authority in Jamaica and the establishment of the
headquarters of the Law of the Sea Tribunal in Hamburg. These steps
may lead to certain interesting developments even in regard to these
organizations created by the Draft Convention. Thank you.

Christopher Pinto: Thank you, Judge Evensen, for a most interesting
statement winding up our work for this morning. I must thank our
panel members and our commentators on your behalf and on mine for
the excellent work that they have done and close the meeting. Thank
you,
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LUNCHEON SPEECH

Satya A. Nandan
Under Secretary-General
Special Representative of the Secretary-General
for the Law of the Sea
United Nations

I am very pleased to be invited by the Law of the Sea Institute and
the Netherlands Institute for the Law of the Sea to address this
luncheon gathering. I am very grateful for this honor and also for the
opportunity to meet so many old friends.

The 1982 United Nations Convention on the Law of the Sea has
reached an important stage in that it has received two-thirds of the
required sixty ratifications or accessions. The time is therefore closing
in on us when the Convention will enter into force. At the present rate
it is possible that the sixtieth instrument of ratification or accession
will be deposited within the next two to three years. We are, therefore,
at a very important crossroad.

It is not necessary for me to recount the achievements of the
Convention and its global importance, since these are well known. It
is, however, important to observe that a situation where some States
are parties to the Convention and others, possibly a majority, are not,
can only lead to a fragmentation of the law of the sea and the erosion
of those parts of the Convention on which a broad measure of
consensus was achieved during the Third United Nations Conference
on the Law of the Sea. This should therefore be a period for reflection
on the future of the law of the sea.

We cannot allow the world to go back to the instability and disorder
that had developed in the law of the sea and which had precipitated
the convening of the Third United Nations Conference on the Law of
the Sea. The need for a comprehensive Convention to which all States
subscribe as parties is self -evident. In the past the law of the sea as it
had developed over four centuries could be readily implemented
around the world because it was four or five key European powers
that determined the law and were able to give effect to it in practice,
not only as it applied to their European territories, but also in the far
corners of the world that they governed. Today the situation has
changed radically. There are over 160 States or territories that enact
their own maritime legislation. The difficulty in applying a global
system of law in a uniform and consistent manner has therefore
multiplied a hundredfold. This difficulty is further compounded by
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the fact that unlike the major powers of the past who had interests
both as coastal States and as maritime powers, and therefore had the
incentive to maintain a balance between the two interests, a vast
majority of States of today do not have the same diversity of interests.
Most coastal States primarily see their interests in terms of exercising
sovereign rights over the resources in the widest possible maritime
zones and in exercising control over such waters for security reasons.
From an examination of their legislation it is not surprising to observe
that most States when asserting their rights as coastal States often go
beyond what is permitted in the 1982 Convention. There is, therefore,
a constant danger of erosion through divergent State practice of the
very delicate balance that was achieved in the Convention. To forestall
this danger it is clearly necessary to strengthen the Convention regime.

Since 1982 new pressures against this balance have come from
unexpected directions. Examples of these are to be found in the
current heightened concern for the human environment and the
marine environment in particular, in the need for the control of
transboundary movement of hazardous wastes, and in the general
desire among States for interdiction of vessels suspected of drug
trafficking. In each of these cases there is pressure from coastal States
to exercise greater control over vessels transiting maritime areas under
their jurisdiction and also in adjacent seas. Therein lie the seeds for
the resurgence of creeping jurisdiction which we had thought was put
to rest when the Convention on the Law of the Sea was adopted in
1982, If we are to preserve the broad consensus on the Convention,
then it is important that that instrument is universally supported,
especially by the major maritime powers because in the end it is they,
with their global trade and international security concerns, who have
greater interest in preserving navigational rights around the world than
those who own only a few ocean-going vessels, whether merchant or
military.

It would be an absurd situation if the Convention should come into
force on the strength of small States while larger States sit back and
use the Convention as a reference point for their protests against the
actions or omissions of others. They will have neither the legal nor
moral authority to ask others to respect an instrument to which they
themselves are not prepared to become parties. Moreover, it must be
recalled that the Convention is one integral instrument and cannot be
divided for the sake of convenience into two parts -~ the deep seabed
mining provisions on the one hand and the non-seabed provisions on
the other. This artificial division can only result in the abuse of the
concept of customary international law and at the same time delay the
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search for solutions to the provisions of the Convention that have not
received general acceptance.

Indeed, the time is now ripe to resolve the disagreement that exists
with the few provisions of Part X1, the deep seabed mining part of the
Convention.

We are all aware of the reservations regarding Part XI expressed by
a number of industrialized countries. A careful examination of the
matter reveals that there are only five or six issues. These can be
identified as follows:

(1) The obligation on the contractor to sell technology in the last
resort to the Authority (Annex III, Article 5);

(2) The production policy provisions (Article 151) (which is also
referred to as the problem of access to sea-bed mining);

(3) A seat in the Council for the United States (Article 161);

(4) Decision-making procedures (Article 162); and

(5) The procedures for the adoption of amendments by the Review
Conference (Article 155);

(6) More recently, the financial implications for States parties has also
been raised as an issue.

1 believe a satisfactory compromise can be found for all these issues.

On the question of sale of technology, the Preparatory Commission
is already considering a set of regulations which, in the opinion of
most, paves the way to a solution. The procedures that have been
introduced in the implementation of this obligation substantially
change its character from one of compulsion to one of cooperation.
The automatic application of those provisions at the instance of the
Enterprise alone has been removed. The burden of establishing that
the required technology is not available on the open market is placed
on the Enterprise. If the Enterprise is not able to find the technology
it needs, then it is required to seek the voluntary assistance of all
contractors to find that technology. If this fails, then States parties
whose nationals might have the technology are invited to assist the
Authority. It is only after this also fails that the Council of the
Authority, where all interest groups are fully represented, will take
the decision to invoke the obligation of a contractor. In this way the
concern that there may be an abuse in the use of this provision of the
Convention has been removed. This is a practical way of resolving a
difficult problem.

As far as the production policy is concerned, it is clear to all that
the economic situation prevailing in the last decade has considerably
affected the statistics of metal consumption on which the production
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policy formula was based. It is, therefore, necessary to make
adjustments in that formula in a manner that would ensure that no
contractor is denied the opportunity to mine in the deep seabed. This
is possible. However, in order to do so, it will be necessary to address
the problems of developing land-based producer States of the minerals
affected by seabed mining. A possible solution for these States could
be found by creating an economic assistance fund, rather than a
compensation fund, from a percentage of the net proceeds of mining
and by strengthening the anti-subsidy provisions for the commercial
stage of sea-bed mining.

As regards decision-making, the question has already been
elaborately dealt with in the Convention. Article 162 already identifies
the most important decisions to be taken by the Council and provides
that these should be made by consensus. For decisions on other matters
there is a graduated system of majority required according to the
importance of the subject matter. The remaining issues on
decision-making relate to (a) the procedures that are to be adopted for
the Legal and Technical Commission which, inter alia, will make
recommendations on the approval of a plan of work, and (b) the
procedures of the new Finance Committee which will oversee the
fiscal responsibility of the Authority. In both these areas negotiations
are under way in the Preparatory Commission and I believe that at the
end of the day satisfactory solutions will be found for both.

States are sensitive to the problems raised as regards the procedure
for the adoption of amendments at the Review Conference. [ believe
that here, too, a compromise could be achieved which would remove
the obstacles that some countries perceive. This could be done by
agreeing that where a consensus can be reached on any changes in the
system of mining, those changes would come into effect automatically.
If there is no consensus on an amendment, then the normal two-thirds
majority would apply for its adoption, and such an amendment would
be subject to the normal amendment procedures set out in the final
clauses which provide, inter alia, that amendments require ratification
by States (Article 315). This should eliminate the constitutional
problems that some saw in Article 155 as it stands now.

As regards a seat for the United States in the Council, it was always
intended that the U.S. would be included in either of the first two
categories of membership of the Council, namely the largest
consumers of minerals produced from the seabed and the largest
investors in deep sea-bed mining. No one has disputed this fact and
there should be no problem in finding appropriate language to clarify
this.
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With respect to the financial obligations of States parties to the
Convention, given the fact that commercial deep seabed mining is now
a distant prospect, the Preparatory Commission itself has decided that
the initial secretariat of the Authority would be lean and
cost-effective, implying clearly that the Authority’s secretariat would
be very much scaled down. Further, the Preparatory Commission is
already discussing the establishment of a nucleus Enterprise which will
consist of a very small monitoring unit within the secretariat since it
is not expected that the Enterprise would enter into any operational
activities for quite some time. Indeed, for the future if States
including the pioneer investors and others who have the capacity and
interest in the deep seabed mining were to agree to undertake a joint
venture operation with the Enterprise, the cost implications for
operating the first mine site for which States have obligations would
be considerably reduced, and I may add, a number of other problems
such as those relating to the transfer of technology would also be
removed.

Finally, on the general issue of fiscal responsibility, the Preparatory
Commission has already agreed to establish a Finance Committee
which would oversee all matters having financial or budgetary
implications. It is currently considering its composition and
decision-making procedures. I am confident that a result satisfactory
to all will be achieved on these issues.

Provided there is political will and a determination to find practical
solutions, I believe there are ways by which they can be achieved. 1
have merely put forward some possible solutions. Any changes that
have been agreed upon can be incorporated in a protocol which can
come into force simultaneously with the Convention. This is why the
time available to us between now and the deposit of the sixtieth
ratification or accession has become of the essence.

The Preparatory Commission has been considering many of the
issues I have referred to, but it has not yet reached a final conclusion
on them because its members believe that the United States must be
given an opportunity to participate in the negotiations. For there
cannot be two different sets of negotiations on the same issues.

It is my assessment that there is a willingness among States to find
an accommodation on remaining problems. The flexibility and
pragmatism already demonstrated by the Preparatory Commission in
resolving the difficulties that arose with respect to the registration of
pioneer investors testify to the capacity of the international
community to find ways to deal with difficult matters in a practical
and equitable manner. The measures taken by the Preparatory
Commission not only facilitated the resolution of conflicts in the
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claims for mine sites of the Soviet Union and three of the four
U.S.-based consortia, but also had the effect of making important
changes to Part XI of the Convention.

The international community is hoping that the United States will
return to dialogue with other States in order to help resolve its
problems with the Convention. They have waited for the past seven
years for this opportunity. The time is, however, limited as the date
for entry into force draws close. Eventually each and every State,
particularly the industrialized States of East and West Europe and
Japan, will have to make their own determination as to whether the
time has not come for them to proceed with the negotiations with a
view to finding solutions which are generally acceptable and which
will enable them to become parties to the Convention, Now is the time
to give serious consideration to these matters since for practical,
political, and legal reasons it is far easier to deal with the problems
before the Convention enters into force, rather than afterwards when
its institutional and other arrangements would become effective.

May I in conclusion congratulate the Law of the Sea Institute for
convening this, its 23rd Annual Conference. Over the years the
Institute has provided a valuable forum for an exchange of views on
issues relating to law of the sea. It has provided an opportunity for
individuals from all walks of life and from all disciplines to
participate in these meetings to the benefit of all. I commend the work
of the Institute and especially its director and his dedicated staff.
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Panel II:

NAVIGATION (SEA AND AIR)

Edgar Gold: This is Panel Il on Navigation. We are going to discuss
one of the most traditional uses of the sea, navigation, although we are
going to examine it in its broadest sense, that is, sea navigation’s
younger and, certainly today, more boisterous brother, air navigation,
will also be included.

Due to its internationality, navigation can almost be categorized as
another oceanic community property right. Accordingly, the modern
law of the sea, and its implementation through international
institutions, is probably nowhere more critical than in the maintenance
of international navigation.

My name is Edgar Gold. I’'m from the Oceans Institute of Canada at
Dalhousie University in Halifax. I think it may be best to introduce all
of the panel so that they will then lose little time in speaking one after
the other.

Speaking on the subject of international maritime transportation will
be Mario Valenzuela from Santiago, Chile. Mr. Valenzuela was, until
last year, with the Legal Division of the International Maritime
Organization, where he had special law of the sea responsibilities.
However, those interests go back a long way, because before that he
was legal advisor with the Foreign Ministry of the Government of
Chile,

The second speaker, Mr. Ton Illstra, is a research associate with the
Netherlands Institute for the Law of the Sea, and thus one of our
charming and genial hosts. He is a lawyer in the final stages of what
I'm certain will be a very brilliant doctorate with the University of
Utrecht, and he has specialized particularly in maritime safety and
environmental issues in northern Europe.

My fellow countryman, Professor Armand de Mestral, is professor
of international law and director of the Institute of Comparative Law
at McGill University in Montreal, and he’s also associated with that
university’s Institute of Air and Space Law. Professor de Mestral is
also president of the Canadian Council in International Law and is a
longtime member of the Canadian delegation to the Law of the Sea
Conference.

The fourth speaker is one of our Soviet colleagues, Dr. Valery
Andrianov from Moscow. He is a senior researcher with the Soviet
Maritime Law Association and also a longtime friend of the Law of
the Sea Institute and its annual conferences. He has specialized in
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navigational aspects of the law of the sea, and also, I might add,
participated in that extremely successful first American-Soviet
symposium on the Law of the Sea hosted by his organization in
Moscow last year, under the auspices of the Law of the Sea Institute.

Our first commentator will be His Excellency Ambassador Hasjim
Djalal, very well known to all of you. D, Djalal is a senior member
of the Indonesian law of the sea delegation and a participant in the
PrepCom and is now head of the Research and Development Agency
of the Ministry of Foreign Affairs of Indonesia. He is also a friend of
Canada because his most recent diplomatic posting was that of
Ambassador to Canada.

The last commentator will be Professor Alastair Couper of the
Department of Maritime Studies of the University of Wales. He is the
only non-lawyer on this panel but I know he’s perfectly capable of
holding his own amongst lawyers. He is a noted economic geographer
and, I'm very happy to report, he is also a master mariner like myself
and was until recently a full-time professor at the World Maritime
University of Malmo, Sweden, where he is now a visiting professor.

Ladies and gentlemen, that is your panel, and without further ado,
I would like to introduce our first speaker, Mr. Valenzuela.
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INTERNATIONAL MARITIME TRANSPORTATION:
SELECTED ISSUES OF THE LAW OF THE SEA

Mario Valenzuela
Santiago, Chile

Introduction

Reviewing the abundant bibliography on the subject of this paper,’
the conclusion was clear to its author: it was not useful for a person
with my particular qualifications and experience to undertake another
systematic analysis of the many issues covered by the title in the
program, The very pertinent expositions in works such as the one
edited by Dupuy and Vignes in 1985, and that of Churchill and Lowe
in their second edition of 1988, indicated to this author that the most
useful contribution he could make, at this stage, was through a choice
of a few significant issues for further exploration, taking into account
the developments in IMO for the implementation of the Law of the
Sea Convention.

It was considered that two issues could point to very significant
conclusions or uncertainties, throwing light on the rapid evolution of
international law -- customary and conventional -- and to some
sociological implications for the future of this evolution.

Thus, risking unavoidable overlaps with other presentations to this
Conference, 1 have selected two closely related issues which concern,
not only the Law of the Sea Convention of 1982, but complementary

IThe principal general works consulted for the elaboration of this
paper, sometimes directly quoted in these notes, were: D.P. O’Connell,
The International Law of the Sea, Volume II, Oxford: Clarendon Press,
1984; R.R. Churchill and A.V. Lowe, The Law of the Sea, Second
Edition, Manchester University Press, 1988; Rene-Jean Dupuy and
Daniel Vignes, Traite du Nouveau Droit de la Mer, Paris-Bruxelles: Ed.
Economica, 1985; R. Michael M’Gonigle and Mark W. Zacher,
Pollution, Politics, and International Law, Berkeley: University of
California Press, 1979; International Maritime Organization,
Implication of the United Nations Convention on the Law of the Sea for
the International Maritime Organization (IMO), Study by the
Secretariat of IMO, LEG/MISC/1, 1987, Edgar Gold, Maritime
Transport, The Evolution of the International Marine Policy and
Shipping Law, Lexington, Mass. and Toronto: Lexington Books, 1981.
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developments in other recent multilateral instruments and in the

practice of the most important State actors in world shipping. Both

issues point, according to my personal opinion, to the establishment of

a quasi-international public order law of the oceans in matters

concerning safety of navigation and vessel-source marine pollution.
The two issues are:

(1) flag State obligations in these two subjects, discussing the
long-standing problems of application and enforcement by
flag States; and

(2) norms relating to entry into ports and to control and
enforcement by port States. For the consideration of both
issues a chronological approach to the developments which
have taken place will constitute the main thread of the
exposition,

Part I -- Flag-State Obligations

1958 -- The High Seas Convention

As is well known, the principle of the genuine link applied to the
nationality of ships was incorporated in conventional international lIaw
by the Geneva Convention on the High Seas, in force since 1962 and
accepted by a good number of States. Furthermore, it must be recalled
that the provisions of this Convention were adopted "as generally
declaratory of established principles of international law." Article 5 of
the Convention stipulated that "there must exist a genuine link
between the State and the ship; in particular, the State must effectively
exercise its jurisdiction and control in administrative, technical and
social matters over ships flying its flag."

Churchill and Lowe? doubt that this requirement of a "genuine
link" between the vessel and the State purporting to confer nationality
represents customary international law. It is not the intention of this
paper to discuss this fundamental statement of principle, reproduced
in the Law of the Sea Convention of 1982 (Art. 91), and in the UN
Convention on Conditions for Registration of Ships, of 1986
(preamble).

It is a fact that this requirement of a "genuine link” had small impact
on State practice. It is significant in this context that Art. 91 of
UNCLOS IIT does not link the concept to the effective exercise of

2Churchill and Lowe, op. cit. p. 206.
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jurisdiction by the flag State. Thus, Article 94 and its antecedent,
Article 10 of the High Seas Convention, might be analyzed separately
from the contentious issue of "genuine link."

Article 10 contains the first expression of the applicability to "every
State" of "generally accepted standards" to ensure safety at sea. This
Article 10, of which Article 94 of the 1982 UN Convention on the
Law of the Sea is an expansion, prescribes:

(1) Every State shall take such measures for ships under its flag as
are necessary to ensure safety at sea with regard inter alia to:
(a) The use of signals, the maintenance of communications and
the prevention of collisions;
(b) The manning of ships and labor conditions for crews taking
into account the applicable international labor instruments;
(c) The construction, equipment and seaworthiness of ships.

(2) In taking such measures each State is required to conform to
generally accepted international standards and to take any steps
which may be necessary to ensure their observance.

At the time of the 1958 Convention there were no generally
accepted standards relating to the marine pollution from ships. Thus,
Article 24 limits itself to stipulate that "Every State shall draw up
regulations to prevent pollution of the seas . .taking into account the
existing treaty provisions on the subject. n3

Developments after 1958

(1) 1960

The provisions on Article 10, on safety of navigation, had in 1958
small substantive input, if any. The Intergovernmental Maritime
Consultative Organization was only established in the same year, and
only in 1960 were the first International Regulations for Preventing
Collisions at Sea elaborated (they entered into force in 1965). Also in

3See on this point Louis B, Sohn, "Implication of the Law of the Sea
Convention Regarding the Protection and Preservation of the Marine
Environment,” The Developing Order of the Oceans, Proceedings of
the Eighteenth Annual Conference of the Law of the Sea Institute, San
Francisco, 1984, p. 103-116, and particularly p. 103.
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1960 the second International Convention for the Safety of Life at Sea
was adopted (which also entered into force in 1965).

With regard to manning of ships and labor conditions for crews, the
explanation for the expression "taking into account the applicable
international labor instruments,” may lie in the circumstance that there
were no international standards elaborated until 1976. On this date the
International Labor Conference adopted the Convention concerning
Minimum Standards in Merchant Ships, which will be examined
further in this context.

What is more important, however, is to consider the tremendous
pace of elaboration by IMCO -- since 1983, IMO -- of international
technical rules and standards, and the notable increase in the “general
acceptation” of the Conventions which contain the rules and standards
as Annexes to them. It must be emphasized that since 1972,
amendments to these Annexes enter into force through the procedure
of "tacit amendment,” whereby they require only approval by the IMO
competent body and the lapse of a certain time for being considered
accepted by all States Parties, with the exception of States which
object to the amendments. This is an important development, as will
be shown, because a system has been established for approving by
general acceptance, rules and standards which remain abreast of rapid
technical developments, for all maritime States.

(2) 1966

In 1966 the International Convention on Load Lines was approved
and entered into force in 1968. By now,* this Convention is
practically universally accepted, counting 114 States Parties,
constituting around 97 percent of the world’s merchant fleet. The
importance of the introduction of the tacit amendment procedure can
be appreciated by the fact that not one of the amendments adopted to
this traditionally drafted convention has entered into force as yet, in
spite of the period of eight years, in the case of the 1971 amendments,
and shorter periods for the 1975, 1979, and 1983 amendments, For this
reason, in 1988, a Protocol to the Convention had to be adopted.

4IMO, Status of Multilateral Conventions and Instruments in respect
of which the International Maritime Organization or its Secretary-
General performs Depositary or other Functions, as at 31 December
1988, document J/2735/Rev.3, pp. 119-147 (subsequently, IMO, Status
of Multilateral Conventions).
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(3) 1972

In 1972, the Convention on the International Regulations for
Preventing Collisions at Sea was approved. The Convention entered
into force in 1977 and by now it has also practically universal
acceptance, having 102 Parties which constitute 94 percent of the gross
tonnage of the world merchant fleet.® Amendments to the
Regulations were approved by the IMO Assembly in 1981, in
accordance with the "tacit amendment” procedure. The amendments
entered into force in 1983. The amendments to the Regulations
approved in 1987 will enter into force later this year, according to the
same system.

(4) 1973

Although the High Seas Convention did not mention the "generally
accepted international standards" in relation to preservation of the
marine environment, as already mentioned, the International
Convention for the Prevention of Pollution from Ships, 1973, must be
mentioned at this point. The provisions of this Convention played a
large part in the discussions which preceded the elaboration of Part
XII of UNCLOS III on the subject of vessel-source pollution. This in
spite of the fact that by 1978, States had to decide in a Conference
that the Convention was not intended to enter into force and be
applied on its own, due to the incapacity of States to implement, as
provided in the annexes, many important international standards. This
point will be considered further when the 1978 Conference is referred
to.

{5) 1974

In 1974, the International Convention for the Safety of Life at Sea
was adopted. The Convention entered into force in 1980 and by now
is also of universal acceptance, having 104 Parties, which constitute 96
percent of the gross tonnage of the world’s merchant fleet.® With the
entry into force of the SOLAS Convention, 1974, the SOLAS
Convention, 1960 above-mentioned, was superseded. The IMO Status
of Multilateral Conventions, when it states that the supersession of the
1960 Convention is "as between the States Parties” to the SOLAS 1974

5IMO, Status of Multilateral Conventions, p. 50.
8Ibid. p. 18.
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Convention, should have mentioned the 1960 Convention of those
States which have accepted the latter Convention.”

After the entry into force of SOLAS 1974 in 1981, only a year later,
amendments were adopted by the Maritime Safety Committee. These
amendments entered into force in 1984. Numerous new amendments
were adopted by the same Committee in 1983. They entered into force
in 1986, The Maritime Safety Committee again adopted amendments
to the International Code for the Construction and Equipment of Ships
Carrying Dangerous Chemicals in Bulk (IBC), in 1987. These
amendments entered into force in 1988.

Finally, in 1988, three sets of amendments were adopted by the
MSC. The first set of amendments, (April 1988 ro-ro), entered into
force in April this year. The second set (October 1988 ro-ro) will enter
into force in April 1990, unless more than one third of Contracting
Governments, the combined fleets of which constitute not less than
fifty per cent of the gross tonnage of the world’s merchant fleet, have
notified of their objections to the amendments. The third set of
amendments, concerning Radiocommunications for the Global
Maritime Distress and Safety System (GMDSS), will enter into force
in February 1992, under the same conditions, except for States which
have not withdrawn their objections, if any.

Due to the firm attitude of many developing countries and of some
maritime States, the Conference of 1988 on the Harmonized System of
Survey and Certification adopted a Protocol to SOLAS 1974, subject
to the classic form of acceptance by fifteen States, the fleets of which
constitute not less than fifty per cent of the gross tonnage of the
world’s merchant fleet, through formal consent given in accordance
with Article IV, There is a proviso, which is, in fact, the only
guarantee of not having the Protocol implemented earlier by port
States, as I will try to show in Part 1I of this paper. The proviso
consists in the clause by which the Protocol shall not enter into force
before February 1992.8

Ibid. p. 401. It is revealing to see which States Parties to the 1960
Convention have not ratified the 1974 Convention. These are: Cuba,
Democratic Kampuchea, Democratic Yemen, Equatorial Guinea,
Gambia, Haiti, Iran, Iraq, Kenya, Madagascar, Mauritania, Morocco,
New Zealand, Nicaragua, Paraguay, Samoa, Senegal, Somalia, Syria,
Vietnam and Yemen.

81bid. pp. 22-30.
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(3) 1976

The next development took place in quite a different setting: in
October 1976, the 62nd (Maritime) Session of the International Labor
Conference adopted Convention No. 147 concerning Minimum
Standards in Merchant Ships. This instrument has been described as a
“significant breakthrough" in the control of sub-standard vessels.®
According to Article 2 of the Convention, each Member which ratifies
the Convention undertakes, inter alia, "to have laws and regulations
laying down, for ships registered in its territory, safety standards,
including standards of competency, hours of work, and manning, so
as to ensure safety of life on board ship." The link with safety
standards developed by IMO was made by means of making the
ratification of the new Convention subject to prior ratification of
certain basic IMO regulatory Conventions, or to an undertaking to
ratify these Conventions in the future. Thus, the Convention provides
in Article 5 that it is open to ratification by Member States which are:

(a) Parties to the SOLAS Convention 1960, or the SOLAS
Convention 1974, or any Convention subsequently revising
these Conventions;

(b) Parties to the Load Lines Convention, 1966, or any
Convention subsequently revising that Convention; and

(c) Parties to or that have implemented the provisions of
COLREG 1960, or the COLREG Convention 1972, or any
Convention subsequently revising these instruments.

The Convention is further open to ratification to any Member
which, on ratification, undertakes to fulfil the requirements to which
ratification is made subject by the foregoing provisions and which are
not yet in force.

In this conventional text, the first statement is made by States
concerning what might be considered generally accepted international
rules and standards on safety of navigation, developed by IMO.

However, there is a great difference between the international status
of this ILO Convention and all the IMO conventions concerning
standards on safety of navigation and/or prevention of poliution from

%0n this Convention, see Ebere Osieke, "The International Labor
Organization and the Control of Substandard Merchant Vessels,” in
The International and Comparative Law Quarterly, Volume 30, Part 3,
July 1981, pp. 497-512.
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ships. The requirements for entry into force in the ILO Convention
were much lower than those determined in the IMQ conventions:
Convention No. 147 entered into force after the ratification by only
ten Members, with a total share in world shipping tonnage of 25
percent. This occurred in November, 1981, and it has now only twenty
States Parties which represent around 50 percent of world
shipping.1°

For the purposes of this paper, it is useful to note that thirteen of
the fourteen Parties to the Memorandum of Understanding on Port
State Control (examined in Part II of this paper) are Parties to the
Convention, and that also Japan and the United States are Parties. This
leaves only five developing States which have ratified up to now this
Convention (Costa Rica, Egypt, Irag, Liberia, and Morocco). No
socialist State has ratified the Convention. Under the circumstances,
it is very doubtful whether the standards of this ILO Convention has
the status of "generally accepted"!! or that there is a solid assumption
in this sense.!?

(7) 1978

1978 marked a new impetus in the development of international
rules and standards. First, under strong pressure from the United
States government in the aftermath of the Olympic Bravery incident,
the International Conference on Tanker Safety and Pollution
Prevention (TSPP) took place at IMO Headquarters in February of that
vear. As the title of the Conference indicates, it was by then
recognized that it was impossible to distinguish between the higher
conventional rules and standards on design, construction, equipment,

10Text of Ratifications of International Labor Conventions Document
... ILO Status of Ratifications as at 1 January 1989 and Churchill and
Lowe, op. cit., p. 218.

This was my opinion in respect of standards contained in IMO
Conventions in force. See M. Valenzuela, "IMO: Public International
Law and Regulation," in The Law of the Sea and Ocean Industry: New
Opportunities and Restraints, Proceedings of the 16th Annual
Conference of the Law of the Sea Institute, Halifax, 1982, pp. 141-
151,

>This is the opinion expressed by Tullio Treves, in Dupuy and
Vignes, op. cit., p. 723.
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and manning of ships, for safety of navigation purposes, or for marine
pollution prevention purposes. This, in my opinion, has a major
impact on the interpretation and application of the provisions of Part
XII of UNCLOS III, which has the most elaborated set of norms on
jurisdiction and enforcement.

The TSPP Conference adopted two important Protocols:

(1) The Protocol of 1978 relating to the International Convention
for the Safety of Life at Sea, 1974, which entered into force in
May 1981, at an amazing speed, just a few months after the
entry into force of the parent Convention; and

(2) The Protocol of 1978 relating to the International
Convention for the Prevention of Pollution from Ships, 1973
(MARPOL). This instrument has a very peculiar feature in
international law because it is not really a Protocol in the
traditional sense: MARPOL 1973 was considered to be not
intended to enter into force and be applied on its own. In
view of its lack of acceptance, it was to be applied as
incorporated in the Protocol of 1978 and subject to the
modifications in that Protocol. In spite of the extreme
complexity of some of its technical rules and standards, the
MARPOL Protocol entered into force in 1983, with respect
to Annex I, The other mandatory Annex, Annex II, only
entered into force in 1987. The Convention and these two
Annexes, as amended, are now, in my opinion, generally
accepted, having been ratified or acceded to by fifty-four
States representing approximately 81 percent of the tonnage
of the world’s merchant fleet. The situation of the QOptional
Annexes will not be considered in this paper.1®

The SOLAS Protocol of 1978 (referred to above) suffered
amendments a few months after its entry into force. The Maritime
Safety Committee adopted these amendments in November 1981. The
amendments entered into force through the “tacit amendment”
procedure in September 1984. A Conference of Parties to the Protocol
took place in London in November 1988 and adopted amendments to
the Protocol resulting from the introduction of the Global Maritime
Distress and Safety System (GMDSS). These amendments should enter

13gee IMO, Status of Multilateral Conventions, pp. 63-98.
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into force in February next year, or in February, 1992, except for
States which have not withdrawn their objections by that date.

The SOLAS Protocol of 1978, as amended, may also be considered
generally accepted, as it has now 69 States Parties, representing 90
percent of the gross tonnage of the world’s merchant fleet.

The MARPOL 1973/78 instrument (referred to above) has suffered
already three sets of amendments. The Marine Environment Protection
Committee of IMO adopted in September, 1984, less than one year
after the entry into force of the instrument, amendments to the Annex
to the 1978 Protocol. These amendments entered into force in January
1986. The same Committee adopted in December 1985 amendments to
Protocol I to MARPOL 1973 and amendments to Annex II to
MARPOL 1973/78. The amendments entered into force in April,
1987. Finally, up to now, in December, 1987, the MEPC adopted
amendments to Annex I of the MARPOL 1973/78 instrument. These
amendments entered into force in April this year.

Another Diplomatic Conference took place in IMO during the
course of 1978, This Conference adopted an important convention
both for safety of navigation and for prevention of pollution from
ships, as maritime accidents evidence this on multiple occasions. This
is the International Convention on Standards of Training, Certification
and Watchkeeping for Seafarers, 1978, which entered into force in
April, 1984. This Convention and its technical standards might be
considered now also as generally accepted, having as at 30 December
1988 sixty-nine States Parties, the combined fleets of which constitute
approximately 75 percent of the world’s merchant fleet. In relation to
the adoption of unilateral legislation and port State control, it may be
noted here that the United States has not yet accepted this
Convention.1*

(8) 1982
New Provisions on International Law

(1) Article 94 and Article 212 (2) of UNCLOS III

It seemed necessary to examine in detail the rapid developments
which took place and are taking place in the technical field, because
the provisions of UNCLOS III "make the relevant regulations and

Yrpid, pp. 319-330.
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standards of IMO an integral part of the guidelines by reference to
which the Convention’s provisions are to be implemented."!®

What Professor Sohn states in relation to norms on pollution is in
principle applicable also to the norms concerning the subjects covered
by Article 94 of UNCLOS, which incidentally includes marine
pollution (paragraph 4{c)). As indicated earlier, most rules and
standards concerning navigation, especially those concerning design,
construction, manning, or equipment of ships, serve also for
preventing pollution and minimizing the threat of accidents which
might cause pollution to the marine environment. Professor Sohn
remarks that "the common, and rather surprising to a traditional
lawyer, feature of these provisions is the universal applicability of the
international rules and standard."'® For him, once a rule or standard
has been generally accepted, a State has a duty, imposed by the Law
of the Sea Convention, to enact the necessary laws and regulations.
This author agrees with him and with other writers that "this is the
most dynamic feature of the Law of the Sea."!” This explains the
rather long exposition on the situation of the rapidly changing IMO
rules and standards.

Some of the paragraphs of Article 94 on the duties of the flag State
are practically identical to the provisions already quoted of the 1958
Convention on the High Seas (paragraphs 1 and 3), including the
crucial expression "every State,” This expression is in consonance with
the statement in the preamble of the 1958 Convention that its
provisions are declaratory of established principles of international
law,

Paragraph 4 gives some details concerning the content of the
measures which every State must take according to paragraph 3.

Paragraph 5 reproduces and expands the provision of Article 10(2)
of the Geneva Convention using only a new and uncertain terminology
in referring to "generally accepted international regulations,
procedures and practices” instead of "generally accepted international
standards.” The thrust of the provision is maintained: "In taking the
measures called for in paragraphs 3 and 4 each State is required to

15IMO:; Implications of the United Nations Convention on the Law of
the Sea, for the IMO, op. cit., p. 4.

16Sohn, op. cit., in footnote (3), pp. 103, 104,
1pid, p. 109; see also Dupuy and Vignes, op. cit., pp. 722-723.
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conform to generally accepted international regulations, procedures
and practices and to take any steps which may be necessary to secure
their observance."

Article 211 (2) on pollution from vessels points in the same direction
in terms even stronger in their import: "States shall adopt laws and
regulations for the prevention, reduction and control of pollution of
the marine environment from vessels flying their flag or of their
registry. Such laws and regulations shail at least have the same effect
as that of generally accepted international rules and standards
established through the competent international organization or
general diplomatic conference."

Unfortunately, the general provisions on enforcement by the flag
State remained extremely weak. They are contained in paragraphs 6
and 7 of Article 94, which read as follows:

6. A State which has clear grounds to believe that proper
jurisdiction and control with respect to a ship have not been
exercised may report the facts to the flag State. Upon receiving such
a report, the flag State shall investigate the matter and, if
appropriate, take any action necessary to remedy the situation,

7. Each State shall cause an inquiry to be held by or before a
suitably qualified person or persons into every marine casualty or
incident of navigation on the high seas involving a ship flying its
flag and causing loss of life or serious injury to nationals of another
State or to the marine environment. The flag State and the other
State shall cooperate in the conduct of any inquiry held by that
other State into any such marine casualty or incident of navigation.

As already advanced, a strong case can be made for asserting that
the more prolix, and in principle, more exacting provisions on
enforcement by flag States in Part XII (Art. 217) are not restricted to
the vessel-source marine pollution convention (MARPOL 73/78). If
it were not so, UNCLOS IIl would be seriously flawed and
inconsistent. There is another argument which can be added to that
indicated earlier: measures for preventing accidents, for ensuring the
safety of operations at sea, and for regulating the design, construction,
equipment, operation, and manning of vessels, are mentioned in
Article 194 (3)(b) of Part XII; and are also referred to in Article 94 (3)
of duties of the flag State in general, as measures necessary to ensure
safety at sea.

198



There is another point which requires interpretation in Article 217:
It has been established that both by Article 94(5) and Article 211(2),
flag States are obliged to conform and/or adopt generally accepted
rules and standards. Article 217(1), however, provides that "States shall
ensure compliance by vessels flying their flag or of their registry with
applicable international rules and standards." Although paradoxical,
for this author, in principle, the most consistent interpretation would
be that the applicable rules and standards for the purpose of
enforcement by flag States, are the generally accepted rules and
standards which flag States are obliged to comply with. Otherwise,
Article 94(5) and Article 211(2) would not be really mandatory for
flag States.

However, with reference to the main "flag of convenience" States,
the issue is not particularly important in practice: Liberia is Party to
all IMO regulatory Conventions; Panama is Party to all but STCW
1978, and Cyprus to all but MARPOL 1973/78. The issue is really of
control and enforcement and this is being solved by the application of
general international law by port States of the major shipping nations,
and will be examined in the second part of this paper, to follow
immediately.

(2) The 1986 Convention on Conditions for Registration of Ships

It only remains here to mention the meager results in this respect of
the UN Convention on Conditions for Registration of Ships of
1986.18 After recalling the principle of the genuine link in the
Preamble, Article 5 on National Maritime Administration contains, in
paragraph 2, the basic principle that the “the flag State shall
implement applicable international rules and standards concerning, in
particular, the safety of ships and persons on board and the prevention
of pollution of the marine environment.” Paragraphs 3 and 5 set outin
detail this obligation. If "applicable"” would only apply to rules and
standards in force for the flag State, the provisions of this Article
would be superfluous, as already indicated.

Three years after its adoption, the 1986 Convention has been signed
only by a dozen States (developing countries and two socialist states)

18Taxt in document TD/RS/CONF/23 of 13 March 1986.

199



and has only two Contracting States (Cote d’Ivoire and Mexico).1° In
the near future, no real influence can be expected regarding this
Convention developed by UNCTAD on matters concerning safety of
navigation and prevention of marine pollution, and their effective
implementation and enforcement by flag States.2’

Part II -- Conditions for Entry into Port and Control and
Enforcement by Port States

The issue of the right of access to ports in general international law
will not be considered in the present paper although it is closely
connected with the question of the right to prescribe conditions for
access to port by the sovereign State. There is an abundant
bibliography on the first subject.?! Recently, the International Court
of Justice in the Nicaragua case stated that internal waters are subject
to the sovereignty of the State and that it is "by virtue of its
sovereignty that the coastal State may regulate access to its ports."*?
It is unquestionable that the coastal state may close all or some of its
ports, or put special requirements for entry, for security reasons.

Consideration will be given to the present status of international law
on conditions for entry into port under the provisions of the Law of
the Sea Convention when there are special conventions in force
reviewing the present practice of some maritime States. It is
noteworthy to mention already an important principle submitted by
Churchill and Lowe:

1¥United Nations, Multilateral Treaties Deposited with the Secretary-
General, Status as at 31 December 1988, 3T/LEG/SER.E/6, p. 596.

200n this subject, see H.W. Wefers Bettink, "Open Registry, the
Genuine Link and the 1986 Convention on Registration Conditions for
Ships,” in the Netherlands Yearbook of International Law, 1987, pp.
69-110.

215ee general note quoted above under 1. Also V.D. Degan,"Internal
Waters," in Netherlands Yearbook of International Law, 1986, Vol. 17,
page 3-44.

22(1986) International Court of Justice, Reports, pp. 111-112,
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It is, however, possible that closures or conditions of access which
are patently unreasonable or discriminatory might be held to amount
to abus de droit, for which the coastal State might be internationally
responsible even if there were no right of entry to the port."?3

One must recall the considerable potential impact which the
principle codified in Article 300 on good faith and abuse of rights of
the 1982 UNCLOS Convention may have in this connection.

Of course, under customary international law, coastal States, in their
internal waters and when foreign vessels are in their ports, are entitled
to exercise jurisdiction in matters concerning safety of navigation and
regulation of maritime traffic, marine pollution, and enforce their
laws and regulations on these matters. The main issue which will be
considered later is whether at present port States are entitled to
establish and enforce more stringent requirements for foreign vessels
in matters concerning design, construction, manning or equipment of
vessels, in case the port State and the State the flag of which the vessel
entering the port or in the port, are both Parties to the technical
international conventions which lay down such rules and standards.
This is said considering the previous examination in the first part of
this paper of how in a period of fifteen years a whole corpus of
generally accepted international rules and standards has been
developed and is in a continuous process of updating through the tacit
amendment procedure established in the modern IMO regulatory
conventions.

Law of the Sea Conventions on the Subject

The first expression in general international law of the principie is
contained in Article 16(2) of the Geneva Convention on the Territorial
Sea and Contiguous Zone of 1958, in force since 1964. It provides that
"in the case of ships proceeding to internal waters, the coastal State
shall have the right to take the necessary steps to prevent any breach
of the conditions to which admission of those ships to those waters is
subject." The adverb "also” refers to paragraph 1 which stipulates that
"the coastal State may take the necessary steps to prevent any breach
passage which is not innocent."

The 1982 Convention on the Law of the Sea, practically without
discussion, reproduced these two provisions. This was made in Article
25 on "rights of protection of the coastal State” (paragraphs 1 and 2).

230 p. cit. above in Note I, pp. 52-53.
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The only modification to the 1958 test was in paragraph 2, so as to
include "a call at a port facility outside internal waters,” a matter
which is irrelevant for the present analysis.

The main difference for the interpretation of both provisions
derives from the new limitation introduced to the sovereignty of the
coastal State for adopting laws and regulations relating to innocent
passage (Art. 21). This crucial provision states in its paragraph 2 that
"such laws and regulations (including those on navigation and marine
pollution) shall not apply to the design, construction, manning or
equipment of foreign ships unless they are giving effect to generally
accepted international rules and standards.” One must add that there
was no question in 1958 of generally accepted rules and standards on
these matters.

Treves refers to the fact that when this provision was adopted the
1973 MARPOL Convention had not entered into force and that since
1983 -- the date of its entry into force -- it could be deemed that
there are generally accepted rules and standards in design,
construction, manning or equipment.? It might be added what was
stated earlier in this paper: the other IMO Conventions which have
rules and standards on these subjects entered into force respectively
as follows: SOLAS 1974, May 1980; SOLAS Protocol 1978, May 1981;
and STCW Convention 1978, April 1984,

These dates are important for considering the amendment adopted
by UNCLOS III in 1978, on the aftermath of the Amoco Cadiz
disaster. This amendment is now Article 211(3) of Part XII. Its test is
as follows:

States which establish particular requirements for the prevention,
reduction and control of pollution of the marine environment as a
condition for the entry of foreign vessels into their ports or internal
waters or for a call at their off-shore terminals shall give due
publicity to such requirements and shall communicate them to the
competent international organization. Whenever such requirements
are established in identical form by two or more coastal States in an
endeavour to harmonize policy, the communication shall indicate
which States are participating in such cooperative arrangements.
Every State shall require the master of a vessel flying its flag or of
its registry, when navigating within the territorial sea of a State
participating in such cooperative arrangements, to furnish, upon the

*In Dupuy and Vignes, op. cit., pp. 763-764.
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request of that State, information as to whether it is proceeding to
a State of the same region participating in such cooperative
arrangements and, if so, to indicate whether it complies with the
port entry requirements of that State. This article is without
prejudice to the continued exercise by a vessel of its right of
innocent passage or to the application of article 25, paragraph 2.

it does not seem according to the intention of the Parties to sustain
as Treves does?® that the most interesting example of such regional
arrangement is the Paris Memorandum of Understanding on Port State
Control of 26 January 1982. This Memorandum does not purport to
establish particular requirements, as will be shown in section C.

Be that as it may, an examination of the summary records of the
seventh session of UNCLOS in 1978 show no dissent on the
interpretation given at the moment to this new provision. The United
States delegate was the most explicit:

Since there was, in any case, no doubt that a State had complete
discretion to fix port entry requirements, his delegation agreed with
that of France that clarification in the negotiating text of the right
of neighboring States to take joint measures to prevent pollution in
the territorial sea might better serve both environmental and
navigational interests than would a situation in which conflicting
interpretations could be advanced.?®

It is my opinion such complete discretion does not now exist, vis-a-
vis Parties to a special convention, on the part of the port State. The
statement by the Canadian delegate at the same debate, although he
was referring at this moment to the sovereign powers within the
territorial sea, is interesting in this respect:

Coastal States could not be denied the right to enact national
standards for the design, construction, manning or equipment of
vessels when the relevant international standards were non-existent

25 In Dupuy and Vignes, op. cit., pp. 763-764.

26 Third United Nations Conference on the Law of the Sea, Official
Records, Volume IX, page 145.
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or inadequate, or perhaps were contained in an international legal
instrument which had not yet entered into force.?”

There are no provisions on enforcement by port States in Part II,
Territorial Sea and Contiguous Zone; and Article 218 of Part XII only
deals with discharge violations. It is in Article 220, on enforcement by
coastal States, where one finds the granting of broad powers of
enforcement to a port State. Its paragraph 1 gives powers to the port
State to institute proceedings in respect of any violation of its laws and
regulations adopted in accordance with the Convention. It is to be
remarked that the provision refers to "the Convention." The norm
seems to be of general application also because, as it has already been
pointed out, most rules and standards on the design, construction,
equipment, operation, and manning of vessels serve safety of
navigation, safety of life and property, and prevention of pollution
purposes.

Article 220(1) reads as follows:

1. When a vessel is voluntarily within a port or at any off-shore
terminal of a State, that State may, subject to section 7, institute
proceedings in respect of any violation of its laws and
regulations adopted in accordance with this Convention or
applicable international rules and standards for the prevention,
reduction and control of pollution from vessels when the
violation has occurred within the territorial sea or the exclusive
economic zone of that State.

The reference to the place of violation of the laws and regulations
is somewhat confusing in this provision, however, because the
standards already mentioned are violated wherever the vessel sails, and
the port is only the place where the violation is ascertained when the
inspection takes place.?®

7 Ibid, at p. 147.

28The explanation seems to lie in the scope of the norm: it would apply
only to viclations of regulations concerning discharges. When a ship in
port does not comply with provisions concerning structural or
operational requirements, it seems that the drafters of UNCLOS
understood that the port State has jurisdiction to institute proceedings.
Article 5 of MARPOL 1973/78, on certificates and special rules on
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This provision, read together with the preceding Article on
measures relating to seaworthiness of vessels to avoid pollution, makes
evident that the powers of the port State include full powers of
physical inspection and also for the institutions of proceedings. Even
assuming that the preceding provisions of UNCLOS form part of
customary international law, it is necessary to examine the system of
control and enforcement of IMO regulatory conventions in force.?®

IMO Main Regulatory Conventions and ILO Convention No. 147 on the
Subject

The most noteworthy feature of the new regulatory conventions is
that they establish a system of universal application of State control
for all ships by State Parties to those conventions,

The first provision adopted in this sense is included in MARPOL
1973, which antedates the convening of UNCLOS III. This
revolutionary and potentially dangerous development in international
law is based on the so-called "no more favorable treatment" clause.
The application of the provisions of the Convention to third parties
has been considered necessary for the international character of
shipping. The new clause appears in Article 5(4) of the 1973
MARPOL Convention: "With respect to the ships of non-Parties to the
Convention, Parties shall apply the requirements of the present
Convention as may be necessary to ensure that no more favorable
treatment is given to such ships.”

SOLAS 1974 Convention, elaborated one year later, omitted this
clause. This omission, however, was repaired when the SOLAS
Protocol 1978 was elaborated. Tts Article II (3) provides that "with
respect to the ships of non-Parties to the Convention (SOLAS 1974)
and the present Protocol, the Parties to the present Protocol shall apply
the requirements of the Convention and the present Protocol as may
be necessary to ensure that no more favorable treatment is given to
such ships.”

The STCW Convention, 1978 has a slightly different provision in its
Article X, on control. Paragraph 5 prescribes that the Article -- not

inspection of ships, seems to require prior notification to the national
authorities of the ship.

291t is to be regretted that the IMO document on Implications of
UUNCLOS for IMO quoted above (Note 15), does not address itself to
the question of the harmonization of both sets of provisions on
jurisdiction and enforcement by the coastal State and the port State.
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the requirements of the Convention -- shall be applied "as may be
necessary to ensure that no more favorable treatment is given to ships
entitled to fly the flag of a non-Party than is given to ships entitled to
fly the flag of a Party."

Finally, as the ILO Convention Nr. 147 of 1976 is included among
the instruments covered by the Memorandum of Paris, mention should
be made of the similar, although not explicit, clause contained in its
Article 4(1).

1. If a Member which has ratified this Convention and in whose
port a ship calls in the normal course of its business or for
operational reasons receives a complaint or obtains evidence that
the ship does not conform to the standards of this Convention,
after it has come into force, it may prepare a report addressed
to the government of the country in which the ship is registered,
with a copy to the Director-General of the International Labour
Office, and may take measures necessary to rectify any
conditions on board which are clearly hazardous to safety or
health.,

Osieke notes that "with respect to the ships that would be affected
by port control, it was explained that the provisions of Article 4 would
apply to all vessels which arrived in the ports of States that had
ratified the Convention, and an amendment to limit the application of
the Article to vessels flying the flag of a State which had ratified the
Convention was rejected. "¢

The only regulatory IMO Convention included in the Memorandum
of Paris which has not this clause of universal port State control is the
old Load Lines Convention of 1966. As recollected in the first part of
this paper, the Load Lines Convention has now 114 States Parties,
presenting around 97 percent of world shipping. Thus, the issue has
now no practical importance. At any rate, it can very well be sustained
for justifying its inclusion in the Paris Memorandum that this
Convention on seaworthiness of ships is subject to the same regime as
provided by the Parties to new conventions on the same subject, as are
SOLAS 1974 and the SOLAS Protocol 1978; or that a new rule of
customary international law has been developed.

The ILO Convention required for its entry into force ratification of
only ten Members with a total share in world shipping gross tonnage

3°op. cit., above in Note 9, p. 56,

206



of 25 percent, Neither this provision nor the situation in practice
makes its provisions indisputably generally accepted rules and
standards, as it is argued in Part I of this paper for IMO regulatory
conventions,3!

The system for implementation of "generally accepted rules and
standards" referred to in Article 94(5) and 211(2) of UNCLOS by port
State jurisdiction and control would thus be made consistent with the
new provisions of specific technical agreements. The system has been
made effective indeed, as will be explained under the analysis of the
Paris Memorandum.

Finally, on the IMO regulatory Convention and in relation to the
Paris Memorandum, something should be said about the rules on
inspection of ships. MARPOL 73/78 is to be used as a model, because
the other conventions are by and large similar to this Convention.

The conventions give full validity to the certificates issued by the
authority of a Party. According to Article 5(2) the inspections in ports
*shall be limited to verifying that there is on board a valid certificate,
unless there are clear grounds for believing that the condition of the
ship or its equipment does not correspond substantially with the
particulars of that certificate. In that case, or if the ship does not carry
a valid certificate, the Party carrying out the inspection shall take such
steps as will ensure that the ship shall not sail until it can proceed to
sea without presenting an unreasonable threat or harm to the marine
environment" ("danger to the ship or persons on board" in the SOLAS
Protocol; and "danger to persons, property or the environment" in the
STCW Convention).

Another important feature of the IMO conventions and the ILO
Convention No. 147 is one which shows clearly the contractual
character of the provisions of the conventions on port State control.
Article 5(3) of MARPOL 73/78 is quoted only as it is substantially
similar to the provisions in the other conventions.

(3) If a party denies a foreign ship entry to the ports or off-shore
terminals under its jurisdiction or takes any action against such
a ship for the reason that the ship does not comply with the
provisions of the present Convention, the Party shall
immediately inform the consul or diplomatic representative of
the Party whose flag the ship is entitled to fly, or if this is not
possible, the Administration of the ship concerned. Before
denying entry or taking such action the Party may request

31gee above, pages 5 to 10.
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consultation with the Administration of the ship concerned.
Information shall also be given to the Administration when a
ship does not carry a valid certificate in accordance with the
provisions of the Regulations."

Now one must turn to the Paris Memorandum to examine its
conformity with the regulatory system developed by IMO in its
conventions.

The Paris Memorandum on Port State Control (MOU) of 1982

This regional arrangement of fourteen Western European countries
is examined not only because it is the first of its kind, There is by now
material available on its procedures and resuits. Bettnik3? mentions
similar developments which have taken place in the United States and
Japan and notes that cooperation between the MOU States and these
countries would increase their effects. Recent information mentions
the fact that "certain Eastern European countries and Australia have
also developed similar schemes."3 Information also exists concerning
Canada’s involvement with the Paris Memorandum. These facts show
a clear sociological trend behind these developments in advanced
States for coping with the problem of substandard ships, in view of
the lack of control and enforcement by many flag States.

These port States do this while claiming continued recognition in the
preamble of the Paris Memorandum that "the principal responsibility
for the effective application of standards laid down in international
instruments rests upon the authorities of the State whose flag a ship is
entitled to fly."34

Under the Memorandum each authority undertakes to maintain an
effective system of port State control to ensure that all vessels visiting
its ports comply with the main IMO safety conventions discussed
above, ILO Convention No. 147 and MARPOL 1973/78, to the extent
that such conventions are in force and the port State is a Party --
regardless of whether the flag State of the ship concerned is a Party --
all in agreement with the provisions of the relevant conventions

32Op. cit., p. 93.
33Lloyd’s List, London, 11 May 1989.

$Bulletin officiel du Ministere de la Mer, Fascicule no. 19 bis,
(special) novembre 1982 - 2, Paris.
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examined earlier. Examination of the official status documents®®
show that thirteen of those States have ratified all the relevant
conventions, becoming Parties to these and to all amendments thereto
in force. Only Ireland is not yet Party either to the ILO Convention
No. 147 or to the MARPOL 1973/78 instrument,

The MOU introduces guidelines for the inspections to be carried out
and sets signatory administrations a target of 25 percent of all foreign
merchant ships entering their ports to be inspected annually, within a
period of three years (Section 1.3). As a consequence, ships sailing to
any of the ports of these States are liable to be inspected once every
six months,

Section 3.1. reproduces almost verbatim the provisions of the
relevant conventions regarding valid certificates. It goes a step further
in Section 3.2. establishing that the Authorities will regard as "clear
grounds” inter alia the following:

- areport or notification by another Authority;

- a report or complaint by the master, a crew member, or any
person or organizations with a legitimate interest in the safe
operation of the ship, shipboard living and working conditions
or the prevention of pollution.

- other indications of serious deficiencies, having regard in
particular to Annex I (Section 3.2.).

The provision which seems to have no parallel in the relevant
convention is that of Section 3.3 read in conjunction with Section 3.1
quoted above. It prescribed, with good judgment, considering MOU'’s
approach, that

3.3. In selecting ships for inspection, the Authorities will pay special
attention to;
a) ships which may present a special hazard for instance oil
tankers and gas and chemical carriers;
b) ships which have had several recent deficiencies.

Churchill and Lowe®® maintain that the Memorandum “goes
somewhat further than the Convention, but is still in accordance with

350p. cit., note 4.
380p. cit., note 1.
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customary international law.” This fundamental question of the
applicability of customary international law between Parties to a
special convention is to be considered in the following section. Treves
seems to be of a different opinion. He considers that one of the
innovative aspects of the MOU is that it gives indications concerning
the manner in which the more detailed inspections should be carried
out when there are clear grounds for believing that the condition of
the ship or its equipment does not correspond substantially with the
prescriptions of a pertinent instrument, indications on which are these
clear grounds and which categories of ships should receive "special
attention,"37

Provisions of the relevant conventions on notifications to the flag
State are rigorously followed in Section 3.7 and 3.8 of the Paris
Memorandum.

Moreover, relevant IMO resolutions are referred to in the guidelines
to be observed in the foreign ships.

As far as | am informed, there has been general acquiescence by
States Parties to the relevant IMO conventions concerning the
compatibility of the MOU with the provisions in these conventions. It
seems that there have not been objections to physical inspection of 25
percent of the estimated number of individual foreign ships, with a
more or less discretionary power by the port States of the
Memorandum to determine whether "there are clear grounds for
believing that the ship does not substantially meet the requirements of
a relevant instrument.”

The concerns for maritime safety and protection of the marine
environment and the importance of improving living working
conditions on board ship seem to have weighed heavily in the minds
of flag State governments for accepting a somewhat high-handed
treatment for the validity of their certificates by authorities of the
most important shipping nations.

It cannot be denied that these developments on port State control --
there is no question in the Memorandum of port State enforcement --
have had substantial impact in the acceptance by most flag States of
IMO Conventions and in their implementation by flag States which

37In Dupuy and Vignes, op. cit., pp. 763-764.
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trade internationally and do not want to have these all-important ports
of world shipping®® closed to their substandard ships.

The position of IMO on the Memorandum has been stated in the
following terms:

We in IMO believe that the effective and proper implementation of
the Paris Memorandum of Understanding constitutes an important,
indeed essential, contribution to the effective implementation of
IMOQ’s international regulations and standards of safety at sea and
the prevention of marine pollution. We, therefore, support the
Memorandum of Understanding, as we support all other State action
and inter-State arrangements to facilitate implementation of the
international regulations and standards in other parts of the world.
What we request -- may insist upon -- is that any such action or
arrangements must genuinely be for the purpose of implementing
the existing regulations and not used, wittingly or unwittingly, as a
pretext to modify the international regulations adopted in IMO or
to adopt new ones, Furthermore, we insist that measures taken for
these purposes should be within the scope of the relevant
international conventions, and they must follow the procedures
which are laid down in those conventions or which have been duly
elaborated in IMO. Above all the measures must conform to the
letter and spirit of the internationally agreed procedures, and should
be applied impartially and on a non-discriminatory basis to all
ships, regardless of their flag states or states of registry.3®

Be that as it may, port State control by some States which have the
will, organization, and resources to proceed is now a feature of the
present implementation of IMO regulatory conventions. The
implementation through port State control of IMO Convention No. 147
to all ships by sixteen States Parties of a convention which has not
been accepted but by four other States is really a matter of customary

38gee Ernest G. Frankel, "Shipping and its Role in Economic
Development,” in Marine Policy, Vol. 13, Nr. 1, January 1689, pp. 22-
42, esp. pp. 22-26.

39Thomas A. Mensah, "The Paris Memorandum of Understanding on
Port State Control and Maritime Safety; An IMO Perspective,” in
Conference of the Seamens’ Church Institute Centre for Seafarers’
Rights, unpublished address, 1987.
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international law {Arts. 25(2) and 211(2) of UNCLOS III), except for
those four States, which have also acquiesced to its application to ships
flying their flag.

The Imposition of Special Requirements for Entry into Ports for
Vessels Whose Nationality Is of Another State Party to a Special
Convention

The scope of the MOU having been summarized, it must be said
that there are not now well known instances of cases in which port
States impose special more stringent requirements for entry into its
ports on vessels flying the flag of another State Party to an IMO
regulatory convention.

The matter had great importance in relation to innocent passage
through the territorial sea during the 1970s before the adoption by the
Conference on the Law of the Sea of the restrictive Article 21 (2) on
rules concerning design, construction, equipment, and manning of
ships at the end of the decade. It has been shown earlier that in 1978,
the delegate of Canada still maintained that this limitation of
sovereignty should be restricted to passage through the territorial sea
{above, p. 153); and that the delegate of the United States considered
discretionary the powers of the port State to establish special
requirements for entry into ports (above, page 153).

The matter was much discussed during the 1970s in the United
States,*? with the approval of draconian provisions on navigation and
on pollution control of the Acts adopted in 1970, 1972, and 1974, at
a time when the main regulatory IMQO conventions, with rules and
standards on these matters, were not yet in force, I ignore the situation
now in different countries, particularly in the United States and
Canada, which also seemed to have special legislation on more
stringent requirements for navigation in their territorial seas,
including, of course, internal waters.

The subject is extremely complicated because of the technical
character of the requirements included in the IMO regulatory
conventions and in the national implementing legislation or in special
legislation for different types of ships and equipments: also the
specifications or the dates of application of different provisions has

¥David Allan Fitch, "Unilateral Action Versus Universal Evolution of
safety and Environmental Protection Standards in Maritime Shipping
of Hazardous Cargoes," in Harvard International Law Journal, Volume
20, Nr. 1, Winter 1979, pp. 127-174.
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varied with the approval of amendments by means of tacit amendment
procedure for IMO technical annexes.

With the adoption of UNCLOS in 1982 and the entry into force of
{MO conventions, the matter seems to be settled in respect of innocent
passage through the territorial seas. The result has been the fulfillment
of the main object of and purpose of these IMQO Conventions: the
establishment of uniform and universal rules of navigation for
maritime trade in the world’s oceans.

However, the mere possibility that such a giant in maritime trade as
the United States*! may impose special requirements which go
beyond or are more stringent than those established in conventions of
which the United States is a Party, for entry into its ports, makes the
issue of great economic significance. Most foreign ships which
navigate the North American territorial waters, do so in order to enter
the ports of the United States or Canada.

Susan Strange, in her classical study, wrote in 1976 on the need to
develop rules to ensure greater safety and less risk of harm to oceans
and coasts throughout the world that "whether this need is met or not
still depends more on the attitudes taken by the United States than on
any other factor." She believed that "the United States could act most
effectively by taking unilateral national action. Regulations that
applied to all ships entering American ports regardless of ownership,
flag registration or the crew’s nationality would have the immediate
effect of transnational regulation."*? Her arguments did not consider
the developments on international regulations since 1976.

The legal problem, likewise of considerable importance, touches
upon fundamental issues of international law, particularly the law
concerning the question between customary law and treaty law and the
law of treaties.*® I will try now to argue in favor of the thesis that
the port States have not the powers granted under international
customary law (Arts. 25(2) and 211 (2) of UNCLOS), or by general
treaty law (Art. 16(2) of the Geneva Convention) when there is a
special treaty relation with the flag State.

41gysan Strange, "Who Runs World Shipping?", in International
Affairs, Vol. 52, Nr. 3, July 1976, pp. 347-367.

20p. cit. pp. 366-367.

43gee in general Ian Brownlie, Principles of Public International Law,
Third Edition, Oxford, 1979, pp. 600-632, esp. pp. 623-630.
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(1) The main reason, of course, is expressed in the fundamental
principle of international treaty law, codified in Article 26 of the
Vienna Convention on the Law of Treaties, under the heading of
"Pacta sunt servanda™ "Every treaty is binding upon the parties to it
and must be performed by them in good faith.”

(2) UNCLOS III itself expands on this principle in Article 300 on
good faith and abuse of rights:

States Parties shall fulfil in good faith the obligations assumed under
this Convention and shall exercise the rights, jurisdiction and
freedoms recognized in this Convention in 2 manner which would
not constitute an abuse of right.

(3) It is true that in 1958 and during the negotiations up to 1978
within UNCLOS, the point was not mentioned and that the literal
sense of Articles 25 (2) and 211 (2) seem to be unconditional; the right
of the coastal State to establish special requirements for entry into its
ports appearing as discretional. However, it has already been
indicated, only from 1980 and fully from 1984 have there been IMO
regulatory conventions.

(4) In this connection, Article 311 (2) of UNCLOS IIl, on the
relation to other conventions and international agreements, is quite
pertinent:

2. This Convention shall not alter the rights and obligations of
States Parties which arise from other agreements compatible
with this Convention and which do not affect enjoyment by
other States Parties of their rights or the performance of their
obligations under this Convention.

(5) Article 30(2) of the Vienna Convention on the Law of Treaties
corroborates the above principle. It states in respect of application of
successive treaties relating to the same subject-matter;

2. When a treaty specifies that it is subject to, or that it is not to
be considered as incompatible with, an earlier or later treaty,
the provisions of that other treaty prevail.

(6) The same Vienna Convention has as the first general rule of
interpretation, that embodied in Article 31 (1)
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1. A treaty shall be interpreted in good faith in accordance with
the ordinary meaning to be given to the terms of the treaty in
their context and in the light of its object and purpose.

This rule is particularly pertinent for interpreting the IMO
regulatory conventions which do not envisage any derogation for ports
of States Parties. IMO conventions have precisely for object and
purpose the universal application of its rules and standards, in order
to facilitate world navigation.

{7) Even if these were not considered sufficient arguments, the rule
in the Vienna Convention on supplementary means of interpretation
could be adduced. According to Article 32, "recourse may be had to
these means in order to determine the meaning when interpretation,
according to Article 31 ... leads to a result which is manifestly absurd
or unreasonable."

To conclude that a regulatory convention negotiated in good faith
within an international organization can be derogated by a State Party
in such a fundamental question (the purpose of free navigation and
innocent passage is proceeding to or from a port) is manifestly
unreasonable. The imposition of special requirements to other States
Parties could be even considered against fundamental principles of the
United Nations Charter.

(8) Finally, one finds another argument in the rule of international
law of Article 27 of the Vienna Convention: "A party may not invoke
the provisions of its internal law as justification for its failure to
perform a treaty."

I must put an end to this issue which I believe is hypothetical at
present and which I hope will remain so in the future.

215



MARITIME SAFETY ISSUES UNDER THE LAW OF THE SEA
CONVYENTION AND THEIR IMPLEMENTATION

Ton IJistra
Research Associate
Netherlands Institute for the Law of the Sea

Introduction

When the UN General Assembly adopted Resolution 2750 (c¢)
convening a conference on the law of the sea, the subjects listed did
not mention specifically that the legal regime relating to shipping
should be reconsidered. The resolution does mention related subjects
such as the regimes of the high seas, the continental shelf, the
territorial sea, and the preservation of the marine environment.
However, navigation as such was not mentioned. The reason for this
omission probably lies in the fact that there was quite a large
agreement on the technical and safety aspects of shipping in 1970. It
should not be forgotten that with regard to the technical aspects the
states concerned already possessed a forum within which these aspects
were under discussion on a continuous basis -- i.e., the International
Maritime Organization (IMO). The legal regime of these technical
aspects at the time was already to a very large extent laid down in the
1960 Safety of Life at Sea Convention, which also contained rules
relating to collision avoidance measures, It is quite clear that the global
negotiating forum which the conference would become was not the
adequate forum in which the details of maritime safety issues were to
be discussed. Furthermore, at the time UNCLOS III was to start,
negotiations were going on a revision of the SOLAS conference and on
a separate convention relating to collisions at sea.

However, the issue could not be totally avoided. Economic and
strategic constraints forced the negotiating states to make some
reference to these maritime safety issues to prevent coastal states from
restricting access to maritime zones under their jurisdiction by the bias
of setting safety standards for foreign vessels which would amount to
a de facto closure of these waters.

The 1982 United Nations Convention on the Law of the Sea (LOS
Convention) essentially serves to delimit clearly under which
c¢onditions coastal states can exercise certain prescriptive and
enforcement competences and to what extent flag states have to
respect norms in the field of maritime safety.
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This, of course, is not to say that the legal regime of navigation has
not undergone any changes. The introduction of new concepts like the
exclusive economic zone (EEZ), the concept of archipelagic waters,
and the revision of the rules relating to straits were followed by
consequential adoption and changes with respect to the rules for
vessels. However, these rules relate mainly to access to these zones.

IMO has a very important role in the field of setting standards with
regard to collision avoidance measures and general safety norms.
Taking into account the general theme of the conference,
Implementation of the Law of the Sea Convention through International
Institutions, and the global membership of IMO! it is obvious that this
paper should also examine the role of IMO in this field.

The objective of this paper is to study the provisions of the LOS
Convention relating to the safety of navigation and in doing so to
identif'y the {potential) role of IMOQ as the most important institutional
structure in this field. In doing so maritime safety will be restricted
mainly to collision avoidance measures and safety standards. The
paper will not deal e.g. with casualty investigations and some other
aspects of maritime safety like reporting procedures.

In its first part the paper will examine the LOS Convention from the
specific angle of maritime safety measures: collision avoidance
measures and measures relating to maritime safety norms. Particular
emphasis will be laid on the regime of "new" maritime zones like the
EEZ and archipelagic waters. The role of IMO, in many instances the
competent international organization, will be given special attention.

The second part the paper will deal with two case studies in which
the implementation of maritime safety issues by IMO will be
examined. These case studies relate to the implementation of the
provision relating to safety zones with a radius larger than 500 meters,
art. 60.5 LOS Convention, and the provision of art. 60.3 LOS
Convention on removal of offshore installations.

Maritime Safety Issues Under the LOS Convention
The legal basis of IMO’s involvement and the role of IMO

When examining the legal basis of IMO’s involvement in the field
of maritime safety, a distinction should be made between the

1As from 19 January 1989 the IMO has 133 members and one associate
member; See TMO press release IMO/1/8% of 3 February 1989, Malawi
joins IMO, also IMO NEWS nr. 1 (1989) p. 5.
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competence acquired on the basis of IMO’s own constitution? and
competence given to the organization in other instruments.

As to the IMO constitution, in its article 1 the purposes of the
organization in the field of maritime safety are®:

(a) To provide machinery for co-operation among Governments
in the field of governmental regulation and practices relating
to technical matters of all kinds affecting shipping engaged
in international trade; to encourage and facilitate the general
adoption of the highest practicable standards in matters
concerning maritime safety, efficiency of navigation and
prevention and control of marine pollution from ships; and
to deal with administrative and legal matters related to the
purposes set out in this Article;

{d) To provide for the consideration by the Organization of any
matters concerning shipping and the effect of shipping on
the marine environment that may be referred to it by any
organ or specialized agency of the United Nations;

2Convention on the Inter-Governmental Maritime Consultative
Organization {as amended), 6 March 1948, 289 UNTS p. 3, also in
D.C. Jackson (ed.), World Shipping Laws 1/1/CONY. As of 22 May
1982 the name IMCO was changed in International Maritime
Organization (IMO).

30n IMO see: K.A, Bekiashev, V.V. Serebriakov, International Marine
Organizations, 1981, pp. 39-102; S. Mankabady, The International
Maritime Organization, 1984, by the same author, The International
Maritime Organization (2 vols.)), 1986/7, P. Block et al., Die
Internationale Seeschiffahrisorganisation, 1987; See in this respectalso
M. Valenzuela, IMQO: Public International Law and Regulation, in:
D.M. Johnston, N.G. Letalik (eds.), The Law of the Sea and Ocean
Industry: New Opportunities and Restraints, Proceedings of the
Sixteenth Annual Conference of the Law of the Sea Institute, Halifax,
1982, pp. 141-151; and F.L. Wiswall, The IMO -- Private International
Law and Regulation, in: Johnston/Letalik, op. cit. pp. 183-189.
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(e) To provide for the exchange of information among Govern-
ments on matters under consideration by the Organization.*

Most activities of IMO are based on this Article 1 but additional and
more specific competences are attributed to the organization by special
international instruments.

Thus the Safety of Life at Sea 1974/1978 (SOLAS) Convention
recognizes the IMQ as the only international body for establishing and
adopting routing measures on an international level.® Furthermore the
Collision Regulations 1972 (COLREG)® provide for the adoption of
traffic separation schemes, which are to be considered as a particular
form of routing, by IMQO. In addition this competence is supplemented
by IMO's Resolutions concerning the General Provisions on Ships’
Routing (hereafter the General Provisions).” In para. 3.1 of
Resolution A.572(14), IMO is recognized as "the only international
body responsible for establishing and recommending measures on an
international level concerning ships’ routing." In the same vein the
LOS Convention in many places points to the IMO as a competent
international organization. Often this is the confirmation of an existing
practice; in other cases new tasks are assigned to the organization.

Collision avoidance measures

The role of the IMO in the field of collision avoidance measures is
of a relatively recent date, Only in the beginning of the 1970s were the
first traffic separation schemes and other forms of routing adopted.
IMOQ’s role in this respect has been confirmed in the LOS Convention
in the provisions relating to traffic separation schemes. Without
pretending to exhaust the subject it may be useful in the context of
this paper to summarize briefly IMO’s role. This will be done by
dealing with the relevant provisions along the lines of the evolution

4The provisions dealing with the removal of discriminatory action Art.
1(b) and unfair restrictive practices by shipping 1(d) have been left
out.

5See SOLAS 74/78, Ch. V reg. 8.

®As amended, see Rule 1(d) and 10.

TThe most recent of which is Res. A.572(14) adopted on 20 November
1985 included as amdt. no. 7 to Ships’ Routing, 5th ed., 1984.
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with regard to traditional maritime zones like the territorial sea and
the high seas, and in a second movement in relation to the "new"
maritime zones like the EEZ, straits, and archipelagic waters.?

Traditional maritime zones

In its territorial sea the coastal state is exclusively empowered to
designate traffic separation schemes. It is merely under an obligation
to take into account the recommendations of the competent
international organization. In art. 22 LOS Convention (Sea lanes and
traffic separation schemes in the territorial sea) it is stated that

3. In the designation of sea lanes and the prescription of traffic
separation schemes under this article, the coastal State shall take
into account:

(a) the recommendations of the competent international
organization; ...

It is generally recognized that where the text of the LOS Convention
uses the singular with respect to the competent international
organization, the IMO is meant.? The recommendations meant in this
article seem to include the resolution concerning ships® routing (see
above) and the recommendations concerning Guidelines for Vessel
Traffic Services (VTS),1? in the case of the establishment of VTS in
the territorial sea.

The General Provisions request governments wishing to establish
traffic separation schemes "no parts of which lie beyond their
territorial seas" to design them in accordance with IMQ criteria for

8See also G. Plant, International Traffic Separation Schemes in the
New Law of the Sea, Marine Policy, 1985 pp. 134-147, and by the
same author, Update: Traffic Separation Schemes in the EEZ, Marine
Palicy, 1985 pp. 332-333.

®See Implications of the United Nations Convention on the Law of the
Sea, 1982 for the International Maritime Organization (IMO ), Study
by the Secretariat of IMO, LEG/MISC/1 of 28 July 1987, p. 2, para.
5, to be reproduced in International Organizations and the Law of the
Sea (IQLS ), vol. 3 (1987) (forthcoming).

10Res. A.578(14) adopted on 20 November 1985, reproduced in JOLS
vol, 2 (1986) pp. 366 e seq.
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such schemes and to submit them to IMO for adoption (para. 3.12).
The coastal state can request IMO to adopt the scheme but is under no
obligation whatsoever to do so.

Given the fact the SOLAS 74/78 convention and the 1972 COLREG
are applicable on the high seas, IMO’s competence to adopt routing
schemes on the high seas is subject to the limitations as laid down in
the IMO resolutions in this respect.

Thus the General Provisions state that

3.4 IMO shall not adopt or amend any routing system without the
agreement of the interested coastal States, where that system may
affect:

(1) their rights and practices in respect of the exploitation of
living and mineral resources;

(2) the environment, traffic pattern or established routing
systems in the waters concerned;

(3) demands for improvements or adjustments in the navigational
aids or hydrographic surveys in the waters concerned.
(Emphasis added)

The interested coastal states possess a powerful weapon against
unwanted routing systems. In many cases one of the three conditions
mentioned will have to be considered. Thus in many cases the
interested coastal states have a de facto veto in the adoption of routing
systems on the high seas.'!

Sometimes routing systems will encroach on the territorial sea and
the high seas. In those cases the governments concerned "should
consult IMO so that such system may be adopted or amended by IMO
for international use."'? This applies only in cases when new routing
systems are proposed by the government. How to act in the case of
routing systems not proposed by the coastal state is not clear in this
respect, but it seems that coastal states do have the right of veto
mentioned above, both on the basis of the rules relating to the
territorial sea, like art. 22 LOS Convention, and on the basis of the
General Provisions. Furthermore the duty to consult IMO and the

11ga0 however also in section 2.2.2., New maritime zones, the section
relating to the EEZ.

12General Provisions op. cit. para. 3.8.
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subsequent adoption by IMO are somewhat contradictory. Consultation
clearly means that the consulting state remains free to do whatever it
likes with the results, but the fact that the system may be "adopted"
points to a more binding character of the system involved.

Once the system has been adopted, IMO acquires a veto itself,
because such a system "shall not be amended or suspended before
consultation with and agreement by IMO" (emphasis added).!® Thus
it seems that governments have to think twice before requesting the
approval of IMO for this kind of routing scheme because “once within
the IMO, always within the IMO" seems to be the motto.

In the case of conflicts of interpretation between the General
Provisions and the LOS Convention, para. 3.16 of General Provisions
gives priority to the LOS Convention since:

Nothing in the general provisions on ship routing shall prejudice the
provisions of the United Nations Convention on the Law of the Sea
(1982) nor the present or future claims and legal views of any State
concerning the law of the sea and the nature and extent of coastal
and flag State jurisdiction.

Thus the provisions of the LOS Convention are supplemented by the
provisions on ships’ routing, save in the case of conflicting
interpretations, in that case the LOS Convention clearly outweighs the
resolution.

New maritime zones

So much for the traditional maritime zones such as the territorial sea
and the high seas. However, the introduction of the concept of the
EEZ and that of archipelagic waters, in combination with a revision
of the rules relating to straits,1* poses new problems with regard to
measures relating to collision avoidance.

As for the establishment of routing schemes in the EEZ, there seems
to be some disagreement on the question of who is competent and for

Brbid.

Mgtraits do not constitute a "new" maritime zone, since the 1958
Convention on the Territorial Sea already contained a provision, art.
16.4, on straits. However, given the substantial revision that has taken
place in the LOS Convention, it seems appropriate to deal with straits
in this section.
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which purposes. The LOS Convention does not contain any specific
rules in this respect. Which state is competent in respect of what, and
to what extent states have to cooperate with IMO in the adoption of
routing schemes must be derived from other provisions. In this respect
reference must be made to two important provisions of the LOS
Convention.

Most important of course is art. 56 LOS Convention on the
competence of the coastal state in its EEZ. In particular, para. 2 of
that article states that the coastal state shall have due regard to the
rights and duties of other states and shall act in a manner compatible
with the convention. In addition, art. 58 LOS Convention states that
all states enjoy the freedoms of the high seas such as navigation and
overflight. Given this residual high seas character of the EEZ with
regard to navigation, it has to be assumed that the arrangements with
regard to the establishment of routing schemes in the high seas would
equally apply to the EEZ.

Coastal states always remain competent to propose routing measures
in their EEZs. The question, however, is not so much whether the
coastal state is competent but if and which procedures it should have
to respect, and whether other states, the ships of which sail the EEZ
of the coastal state, are competent to establish, through IMO, routing
measures in the EEZ of the coastal state.

Looking at this problem from the point of view of freedom of
navigation (art. 58 LOS Convention) the EEZ is subject to the high
seas regime. However, it is submitted that this does not necessarily
imply that the procedure as developed for the high seas applies. The
interests protected by the establishment of routing measures have flag
state and coastal state implications, flag state implications insofar the
prescriptive competence is concerned and coastal state implications
where the protection of the marine environment is concerned. See in
this respect the preamble of the General Provisions which mentions
both considerations. Art. 211 LOS Convention mentions explicitly the
promotion and the adoption of routing measures "designed to minimize
the threat of accidents which might cause pollution of the marine
environment, including the coastline and pollution damage to the
related interests of coastal States." (emphasis added).

Given the conflicting interests, one couid make a case in favor of
a procedural arrangement analogous to the situation of states bordering
straits and archipelagic states (see above) in which coastal states and
IMO (i.e., shipping interests) are under the obligation to propose and
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to adopt.’® No firm legal basis exists for such an arrangement, and

its necessity is dictated by practice. However, whether IMO should not
include in its work program the establishment of adequate
international procedures to adopt routing measures in the EEZ!®
should be envisaged. States bordering straits may designate sea lanes
and traffic separation schemes to promote the safe passage of ships
through the strait (art. 41.1 LOS Convention). These states are subject
to two restrictions.

The first restriction is that according to art. 41.3 LOS Convention
sea lanes and traffic separation schemes in straits shall conform to
generally accepted international regulations.

The second restriction is that proposals for the designation of
schemes shall be referred to the competent international organization
with a view to their adoption. The states bordering the strait have a
formal right of veto since only schemes that are agreed to with the
states bordering the strait can be adopted. Thus not only the state
submitting the proposal has this right of veto but other states
bordering the strait also are entitled to block the decision-making
process in this respect, even if they did not participate in the
preparation of the proposal (art. 41.4 LOS Convention, last sentence).
Since the adoption by IMO is a conditio sine qua non for the validity

15See in this respect B. Kwiatkowska, The 200 Mile Exclusive
Economic Zone in the New Law of the Sea, Martinus Nijhoff
Publishers, Dordrecht, 1989, p. 175, who is of the opinion that in
analogy to the provisions with regard to straits and archipelagoes the
coastal state can only designate traffic separation schemes in its EEZ,
in conformity with generally accepted international regulations and
under the condition of prior referral of its proposals to the IMO with
a view to their adoption; Plant op. cit. p. 332, considers this a weak
argument since in the case of straits the agreement is between two or
more coastal states, not the coastal state and one or more other states.

18K wiatkowska op. cit. p. 176, who restricts herself to VTS, but a
broader scope should be envisaged. See in this respect also
IMO/LEG/MISC/1 op. cit. Ann. p. 5 which does not specifically
touch upon this question, but, referring to i.e. SOLAS, COLREG,
states that IMO should consider whether and to what extent the
current provisions in IMQ’s treaties applicable to “the territorial sea"
or to "the high seas" are adequate in the light of the special status of
the EEZ,
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of the scheme, IMO also has a right of veto. If the proposed scheme
is in the waters of both states, they have to cooperate in formulating
proposals in consultation with IMO. Here is a double role for IMO. On
the one hand IMO has to be consulted during the proposal formulating
stage; on the other hand, IMO will adopt the proposed schemes.

What if disagreement emerges between the states bordering the
strait? Tt seems that IMO does not have a role to play here other than
to wait to be asked for advice in the disagreement. A conflict
emerging between IMO and the states in the proposal-formulating
stage will have its consequences for the final proposal to IMO. Since
IMO's adoption is a necessary condition for the establishment of the
scheme, the states are probably wise enough not to submit the scheme
to IMO. This leaves open the possibility of establishing and enforcing
a non-IMQ scheme. In case these states insist on submitting it to IMO
anyway, the negotiations between IMO and the states concerned will
focus on the specific issues under conflict. It goes without saying that
if we speak about IMO, in fact we are referring to the 133 states
members of the organization which will negotiate in the framework of
the organization.

The legal regime of archipelagic sea lanes passage is a compromise
between international and national interests. International interests are
safeguarded in the rules concerning the passage through archipelagic
waters of all ships and aircraft in their normal mode. National interests
with respect to navigation are safeguarded by the competence of the
archipelagic state to designate sea lanes and to prescribe traffic
separation schemes (art. 53 paras. 1, 3 and 6 LOS Convention).

The arrangements with regard to archipelagic states are very similar
to those regarding straits. Archipelagic states are subjected to the same
restrictions as states bordering straits.

Proposals to designate sea lanes or to prescribe traffic separation
schemes shall be referred to the competent international organization
with a view to their adoption. In contrast to states bordering straits,
the archipelagic state has no duty to consult IMO before submitting a
proposal to designate sea lanes and traffic separation schemes. In
addition, archipelagic sea lanes and traffic separation schemes "shall
conform to generally accepted international regulations” (art. 53.8 I.OS
Convention).
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The archipelagic state, as is the case with states bordering straits,
has a right of veto.!” Adoption can only take place after agreement
between IMO and the archipelagic state concerned (art. 53.9 LOS
Convention). In practice it is probable that this mutual right of veto
will weigh upon the negotiations between the archipelagic state and
IMO. Both parties are aware that the result of these negotiations will
have to be acceptable to the other.

If the archipelagic state does not designate sea lanes, ships may
exercise their right of archipelagic sea lanes passage "through the
routes normally used for international navigation.” (art. 53.12 LOS
Convention). This provision also applies if the archipelagic state and
IMO have not reached agreement on the characteristics of the sea lanes
and the traffic separation schemes. If a conflict materializes and the
archipelagic state decides to act unilaterally, and it would not fulfill
the conditions of art. 53.9 LOS Convention, para. 12 of art. 53 would
continue to apply since art. 53 applies to sea lanes and traffic
separation schemes which have been legally designated. Such a conflict
would probably emerge in the framework of protracted negotiations
in IMO, the organization in which the maritime powers are
represented. If the competent (sub)committee of IMO does not agree
on the proposal made by the archipelagic state, this state has two
possibilities: either withdraw its proposal, in which case para. 12 of
art. 53 continues to apply, or amend its proposal to the extent
necessary to have the proposal approved by the subcommittee on
safety of navigation or the Maritime Safety Committee.’® To put this
in the words of Mr. Wisnumurti;

So, we have to reach a mutual agreement concerning the number of
sea lanes and the areas where sea lanes will be established.!®

17Als0: Wisnumurti in; J.M. Van Dyke, L.M. Alexander, J.R. Morgan
(eds.), International Navigation: Rocks and Shoals Ahead?, Honolulu,
1988, at p. 264.

1%In the same sense: Kantaatmadja replying to a question of Judge Oda
in: Yan Dyke et al. (eds.) op. cit. at p. 264 (although Kantaatmad ja
refers to "general navigation"); Also Busha ibid.

19yisnumurti in: Van Dyke et al. (eds.) op. cit. at p. 264,
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The question of whether the non-compliance with the obligation to
submit proposals to IMO or any other competent international
organization (if any) would result in a situation in which sealanes and
traffic separation schemes have not been legally established should be
considered. It seems that the aim of the provision is to guarantee
passage through archipelagic waters, as before the designation of
sealanes and traffic separation schemes, to merchant and military
vessels. The procedural safeguard,?® which in fact is the submission
of proposals to IMO, serves to draw this submission into the sphere of
international negotiations and consultations so that other interested
states can influence the final result of the submission. Hence if an
archipelagic state established sealanes or traffic separation schemes in
consultation with interested states it seems that, at least materially, the
aim of the provision has been reached. However, an essential point of
the procedural safeguard is that interested states must have the
possibility to block decisions in IMO if and when the proposals
submitted do not match their interests. Negotiations and consultations
outside the framework of the IMO/competent international
organization would take this veto power out of the hands of the
interested states. Hence the obligation to submit proposals for the
designation of sealanes and traffic separation schemes to IMOQO is part
and parcel of the provision.

A second question is to what extent the archipelagic state is allowed
to define different sea lanes for different types of ships. The legal
regime of the archipelagic state has a twofold aim. First, it enables the
archipelagic state to manage the situation in its waters by extending
sovereignty over the archipelagic waters. Secondly, the archipelagic
legal regime aims at guaranteeing commercial and strategic interests
of other maritime nations in the archipelagic area. As long as the
archipelagic state respects the latter interests, there is no reason why
it could not designate different sea lanes for different types of ships.
In this regard the archipelagic state has to respect the conditions of
innocent passage. Innocent passage, however, does not mean that a
ship is entitled to take the shortest route, and to a limited extent the
archipelagic state may ask a vessel to take a route which is longer than
the shortest route without providing for any compensation for the
additional costs the vessel may incur,

20T, Treves, La Navigation, in: R-J. Dupuy, D. Vignes (eds.), Traité
du Nouveau Droit de la Mer, 1985, pp. 687-808, at p. 795/4.
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In the meantime, two major archipelagic states have ratified the
LOS Convention, one of which, the Philippine ratification, was
accompanied by a declaration.2!

The following paragraph in the Philippine Declaration has caused
quite some noise in the international community of states. In the
Philippine Declaration it was stated that:

7. The concept of archipelagic waters is similar to the concept of
internal waters under the Constitution of the Philippines, and
removes straits connecting these waters with the economic zone
or high sea from the rights of foreign vessels to transit passage
for international navigation; ...

The least one can say of this declaration is that it is not quite in line
with the usual interpretations of the relevant provisions of the LOS
Convention. In particular, the assertion that the concept of
archipelagic waters is similar to the concept of internal waters seems
in contradiction with art. 49.1 LOS Convention which states that "the
sovereignty of an archipelagic State extends to the waters enclosed by
the archipelagic baselines ...." Several protests have been filed against
this declaration.?? In a reaction to the Australian protest, the
Philippine Government announced that "the necessary steps are being
undertaken to enact legislation dealing with archipelagic sea lanes

21The text of the declaration can be found in LOS Bulletin no. 5 (July
1985) p. 18 and in: LOS Bulletin no. 4 (February 1985) p. 20. The
provision quoted here has also been reproduced in Ocean Policy News,
November 1988, p. 3.

*Protests were filed by the Byelorussian Soviet Socialist Republic
(LOS Bulletin no. 6 (October 1985) p. 9), Czechoslovakia (LOS
Bulletin no. 6 (October 1985) p. 10), the Ukrainian Soviet Socialist
Republic (LOS Bulletin no. 6 (October 1985) p. 11), the Union of
Soviet Socialist Republics (LOS Bulletin no. 6 (October 1985) p. 12),
Bulgaria (LOS Bulletin no. 7 (April 1986) p. 7), Australia (LOS
Bulletin no. 12 (December 1988) p. 9) and the USA (Ocean Policy
News (November 1988) p. 3).
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passage and the exercise of Philippine sovereign rights over
archipelagic waters, in accordance with the Convention."??

One is inclined to think that this latter declaration repeals the initial
declaration made at the ratification and both declarations will have to
be read in conjunction therefore.

Summarizing, it can be said that routing schemes in other maritime
zones than the territorial sea are to be adopted by IMO and, save for
routing schemes on the high seas, IMO cannot adopt these schemes
without the agreement of the coastal state concerned. As for routing
schemes in the territorial sea, the coastal state has to take into account
IMO recommendations but does not need to consult the organization.
With regard to the EEZ, TMO is competent from the point of view of
art. 211 LOS Convention. As for routing measures other than those of
art. 211 LOS Convention, a reasonable interpretation of the LOS
Convention implies that the coastal state and competent international
organization will have to cooperate analogously to the arrangement
with regard to straits and archipelagoes.

Notwithstanding this conclusion, the General Provisions contain a
clause which implicitly leaves open the possibility of not submitting
a scheme to the IMO:

3.13 Where, for whatever reason, a Government decides not to
submit a traffic separation scheme to IMO, it should, in
promulgating the scheme to mariners ensure that there are
clear indications on charts and in nautical publications as to
what rules apply to the scheme.

This clause does not contain a geographical limitation with regard
to the question what kind of routing schemes might not be submitted
to IMO.

States should submit schemes to IMO in certain specified conditions,
but if they don't, they should ensure that the technical data of the
scheme are sufficiently known by its users. Schemes not adopted by
IMO will not be published in Ships’ Routing, the standard publication
in this field, and consequently there is no international guarantee that
the scheme can be known by vessels sailing the waters in which the
scheme lies.

33108 Bulletin no. 12 (December 1988) p. 10, also Ocean Policy News
(November 1988) p. 3.
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Collision avoidance with regard to of fshore installations

Another field of safety measures relate to collision avoidance
measures with regard to navigation and offshore installations. In
particular, the LOS Convention contains rules to solve this conflict
between both uses. Especially the provisions relating to artificial
islands, installations, and structures in the EEZ and on the continental
shelf (respectively art. 60 and 80 LOS Convention) contain
arrangements for safety measures. Similar arrangements were also
included in the 1958 Geneva Conventions, although the 1982 LOS
Convention deviates in certain respects from the provisions of the
1958 Geneva Conventions on the continental shelf and the high seas.
Two major differences can be identified. The first new measure as
contained in the LOS Convention is the one related to the obligation
to remove abandoned or disused offshore installations, and the second
relates to the breadth of the safety zones for offshore installations.
First, however, attention will be paid to the establishment of offshore
installations in sealanes.

Seq lanes and of fshore installations

According to art. 5.6 of the 1958 Continental Shelf Convention,
installations or devices or their safety zones "may (not) be established
where interference may be caused to the use of recognized sea lanes
essential to international navigation." The problem of interpretation
here is: what are recognized sea lanes essential to international
navigation? This is still a problem since the clause has been
maintained mutatis mutandis in the LOS Convention. The conventions
do not define the concept of "recognized sea lanes essential to
international navigation.” In more specialized instruments one cannot
detect the term either. The IMO resolution on General Provisions®4
does not contain a definition, but it does contain a definition of
“traffic lane." A traffic lane is "an area within defined limits in which
one-way traffic is established. Natural obstacles, including those
forming separation zones, may constitute a boundary.”" But such a
traffic lane will form part of traff ic separation schemes and as such
cannot have an autonomous role. The aim of the provision of the LOS
Convention is to avoid collisions between offshore installations and
devices and vessels sailing in the vicinity of those installations. If we
interpret the term in a too narrow sense, it may lose its eff ectivity.

*4See also COLREG 1972 as amended Rule 10 (b) (i); The Collision
Regulations 1972 do not contain a definition of traffic lane.
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Therefore, it seems that a sea lane in the context of the LOS
Convention must be a formal (established by IMO) or a de facto (to be
determined on the basis of, for example, traffic investigations) passage
where international navigation takes place.

Safety zones

According to the Continental Shelf Convention of 1958, the coastal
state is entitled to establish safety zones around offshore installations
on its continental shelf. The breadth of these safety zones has been
expressly limited to 500 meters. The LOS Convention states in this
respect that the coastal state may, where necessary, establish
reasonable safety zones in which it may take appropriate measures to
ensure the safety both of navigation and of the installations. The
breadth of these safety zones "shall be determined by the coastal State,
taking into account applicable international standards." In addition,
"they shall not exceed a distance of 500 meters around them, ... except
as authorized by generally accepted international standards or as
recommended by the competent international organization." From the
wording of this provision one can see that the 500 meter safety zone
15 the rule, but that there are numerous possibilities to design safety
zones exceeding this radius. The primary condition in this respect is
that generally accepted international standards recommended by the
competent international organization will have to contain an express
authorization to extend the safety zone in particular circumstances. In
determining the breadth the coastal state has to take into account the
applicable international standards.

Here again it can be seen that the coastal state has a broad margin
of discretion to determine the breadth of these safety zones, the more
so since these safety zones "shall be designed to ensure that they are
reasonably related to the nature and function of the artificial islands,
installations, or structures". It is up to the coastal state to determine
what is reasonable in this respect and to take into account the
applicable international standards, which have not yet been developed
by the International Maritime Organization, the competent
international organization in this respect.?®

25The USSR has expressed a different opinion as to the competence of
IMO in this field. See the case study on safety zones, section 3.3.2.
infra,
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Removal of abandoned and disused offshore installations

Article 5.1 of the 1958 Continental Shelf Convention poses the
principle that the exploration of the continental shelf and the
exploitation of its natural resources must not result in any
unjustifiable interference with navigation, fishing, or the conservation
of the living resources of the sea. The Continental Shelf Convention
contains the legal obligation to remove entirely any installations which
are abandoned or disused (art. 5.3 CSC). The corresponding provision
of the LOS Convention (art. 60.3 LOS Convention) contains a different
legal obligation in this respect. The LOS Convention specifies this
obligation in the sense that "any installations or structures which are
abandoned or disused shall be removed to ensure safety of navigation,
taking into account any generally accepted international standards
established in this regard by the competent international organization"
{(emphasis added).

The total removal obligation from 1958 has therewith been
abolished since the LOS Convention qualifies the obligation with a
view to the safety of navigation. In addition, the LOS Convention adds
to this that "such removal shall also have due regard to fishing, the
protection of the marine environment and the rights and duties of
other States."

From the wording of art. 60 para. 3 it can be concluded that this
new obligation upon coastal states is by far more lenient than the
initial "total removal obligation." This raises important theoretical
questions with regard to the legal status of the LOS Convention and
the standards and guidelines developed on the basis of its provisions.
During the negotiations on these guidelines and standards an attempt
was made to have these problems discussed, but the attempt failed®®
(see above section on case study of removal).

Safety norms

As was noted above, one of the main purposes of IMO is to provide
machinery for cooperation among governments in the field of
governmental regulations and practices relating to technical matters of
all kinds affecting shipping and to encourage the general adoption of
the highest practicable standards in matters concerning maritime

%6gee IMO Doc. MSC/INF.8 of 30 May 1988, submitted by the
observer delegation of the Friends of the Earth International (FOEI)
the suggestions of which were only partly followed by IMQO’s Maritime
Safety Committee, see MSC 55/25 pp. 65-67.
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safety, efficiency of navigation, and prevention and control of marine
pollution from ships.

With respect to the adoption of norms relating to the safety of
vessels IMO has an impressive record. Many conventions relating to
maritime safety matters have been adopted in the framework of IMO
and with regard to other conventions IMO fuifills depositary
functions.?” Some of these instruments have attracted widespread
ratifications, so many even that they have acquired a quasi-universal
character.

In the framework of the LOS Convention these instruments are
sometimes expressly mentioned and at other occasions one can sense
them in the text of the provisions of the Convention.

This universal character of the norms relating to maritime safety has
given to these norms an added value so that they are considered to be
more fundamental than other norms. These "super norms" will be the
object of this part of the paper and more specifically in relation to
IMO’s role.

In its territorial sea the coastal state may adopt laws and norms, in
conformity with the provisions of the LOS Convention and other rules
of international law, relating to innocent passage through the
territorial sea with respect to the subjects expressly mentioned in art.
21 LOS Convention. However, an exception is made with regard to
norms relating to the design, construction, manning, or equipment of
foreign ships, "unless they are giving effect to generally accepted
international rules or standards."

Ships exercising the right of transit passage or of archipelagic
sealanes passage are obliged to comply with generally accepted
international regulations, procedures, and practices for safety at sea,
including the International Regulations for Preventing Collisions at
Sea (art. 39 LOS Convention). In addition to this, states bordering
straits and archipelagic states are entitled to adopt laws and regulations
in respect of the safety of navigation and the regulation of maritime
traffic, as provided in art. 41 on sea lanes and traffic separation
schemes.2®

¥7For overviews of these conventions see S. Mankabady, op. cit., vol.
I, p. 12 et seq.; P. Block et al., op. cit. pp. 179 et seq.; Also Publications
of the International Maritime Organization, Publications Section, 1988.

2By virtue of art. 54 mutatis mutandis applicable to archipelagic
waters.

233



Since navigation in the EEZ is part of the high seas regime, it is
appropriate to deal with the EEZ and the high seas at the same time.
The key provision in this respect is art. 94 (Duties of the flag state)
LOS Convention. In addition to the statement that every state shall
effectively exercise its jurisdiction and control in administrative,
technical, and social matter over ships flying its flag, the flag state has
to take measures necessary to ensure safety at sea with regard to;

- the construction, equipment, and seaworthiness of ships;
- the manning of ships, labor conditions, etc.;
- the prevention of collisions (94.3 LOS Convention),

These measures include measures to ensure that the masters, etc., are
"fully conversant with and required to observe the applicable
international regulations concerning the safety of life at sea, the
prevention of collisions” etc. The measures adopted by the flag state
have to conform to generally accepted international regulations,
procedures, and practices.

Much depends on what is to be understood by "generally accepted
international regulations." Opinions in this respect differ, and it seems
that this paper is not the right place to analyze the content of the
concept.2? The present author does not believe that the simple entry
into force of an instrument that might contain generally accepted
international regulations is a sufficient condition for these norms to be
nominated as such.3’ The arguments of Professor Treves in this
respect are convincing, viz. that a small but homogeneous group of
states might not want to ratify an instrument for particular reasons
and that it is inconceivable that states appertaining to such a group
would be bound by the bias of the LOS Convention, when they
expressly refuse to accept the same norms in a conventional
instrument. Professor Treves’ formulation that the entry into force of
IMO instruments is a strong assumption that the convention in
guestion is generally accepted is a more suitable thesis. It is evident

2%See in this respect W. van Reenen, Rules of Reference in the New
Convention on the Law of the Sea, in particular in Connection with
the Pollution of the Sea by Qil from Tankers, Netherlands Yearbook of
International Law (NYIL), 1981, pp. 3-39, Treves, op. cit. pp. 722 et
seg. for a different opinion M. Valenzuela, op. cit. pp. 141 et seq.

30yalenzuela op. cit.
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that the more the instrument has been accepted by states, the stronger
the assumption is.

The International Maritime Organization has not been given a
formal role in the LOS Convention in the conception, the adoption,
and the development of generally accepted international rules in
respect of maritime safety. Practice, however, has shown that IMO is
the only institution capable of accepting its potential role in this
respect. Given the global character of shipping, it is not probable that
regional organizations will include the development of these rules in
their work program. This is in contrast to pollution regulations where,
50 it seems, regional organizations may have a role to play.

Implementation of Maritime Safety Issues Under the LOS Convention

Introduction

In the preceding pages of this paper the legal framework with
regard to the institutional implementation of maritime safety issues
under the LOS Convention was studied. As was shown, the competent
international organization in the provisions that were examined proved
to be IMO. It should not be excluded that some regional organization
might take measures with regard to certain aspects of maritime safety.
However, in doing so such organization may accept responsibilities
which in the first place are meant to be exercised by IMO. Given the
overriding role of this organization in this field and given its global
scope, it seems particularly appropriate to examine the activities of
IMO in the implementation of the LOS Convention. As will be shown
below, these activities were limited to two subjects; discussions
relating to the removal of offshore installations and an
(aborted) attempt to implement the new rules with regard to the radius
ofAafety zones around offshore installations.

These case studies relate to collision avoidance measures as they
were discussed in the first part.

As for safety norms relating to the construction, design, equipment,
and manning of ships, this is an ongoing activity of the organization
and it seems that the update of these norms cannot really be seen as
the specific implementation of the LOS Convention but as the
implementation of the organization’s mandate given to it by the treaty
establishing IMO. The organization’s activity to gain widespread
acceptance of the instruments certainly contributes to the notion of
"generally accepted international regulations.”

The next section of this paper will deal with IMO’s work program,
subsequently followed by a case study on the first time IMO accepted
its responsibilities under the LOS Convention: the removal of
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abandoned and disused offshore installations. If this first attempt has
been successful, the second case study, the extension of safety zones
around offshore installations, will show that things do not always go
as smoothly as one would wish.

Ongoing activities: Long-term work plan of the organization

The long-term work plan of the organization®! is the aggregate of
the long-term work plans of the main committees and it is an
indicative list of subjects for consideration by the main committees of
the Organization.3?

The development of the rules as laid down in the LOS Convention
and their effective implementation into rules and regulations of
international maritime law does not as such form part of the long-term
work plan. One does, of course, find all kinds of intersections between
the work of the main committees and the LOS Convention. These
references, however, are independent of the LOS Convention since
they form part of the regular work of the committees. For example,
in the objectives of the work of the MSC one finds such general
statements as "to encourage the general adoption of the highest
practicable standards in respect of matters concerning maritime safety
and efficiency of navigation including any matter within the scope of
the Organization."s3

The objective coming most close to the LOS Convention is the
objective

to provide the necessary machinery for performing any duties
assigned to it and to maintain such close relationship with other
bodies as may further the purposes of the Organization.34

Under the heading of "specific subjects” in the long-term work
plan, many different subjects are mentioned. The first of these is "the
implementation, technical interpretation and improvement of

315ee Resolution A 15/Res.631 adopted on 20 November 1987, Long-
term work plan of the organization (up to 1994 j.(Res. A.631(15)).

32Res. A.631(15) op. cit. preamble.
53Res. A.631(15) op. cit. Ann., no. I, objective 1.
34Res. A.631(15) op. cit. Ann., no. I, objective 2.
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conventions, codes, recommendations and guidelines."*® and "co-
operation with the United Nations and other international bodies on
matters of mutual interest."® So much for the Maritime Safety
Committee. The other lists of activities do not contain express
references to the implementation of the LOS Convention either,

New activities: "case-studies”

Having assessed that the International Maritime Organization has
not officially acknowledged that implementation of the LOS
Convention could be one of its continuous activities, we will turn to
the activities of the organization in order to find out if and to what
extent it has accepted its new responsibilities assigned to it under the
LOS Convention. In recent years two cases have come up which are
worth studying. One case related to the role of the competent
international organization with regard to the conditions under which
coastal states may extend the breadth of safi ety zones around offshore
installations; the other also related to offshore installations, in
particular the criteria which have to be taken into account when they
are to be removed.3”

Removal of offshore installations
This case is a good example of how IMO accepted its responsibilities
under the LOS Convention.®® In the LOS Convention the obligation to

%Res. A.631(15) op. cit. Ann., no. I, conmsideration I,
%Res. A.631(15) op. cit. Ann., no. I1, consideration 26.

371t has to be noted here that in this contribution only problems with
regard to the removal of offshore installations will be dealt with here.
Parallel to the discussion on the removal, a discussion on the disposal
of offshore installations has taken, and at the time of writing this
contribution, is still taking, place. For a summary of this discussion
see by the present author, Removal or disposal of Offshore
installations?, Marine Pollution Bulletin vol. 20 (1989) pp. 00-00
(forthcoming).

*¥Many articles have been published on the sub ject of the removal of
disused and abandoned offshore installations; One of the earliest is
P. Peters, A -H.A. Soons, L.A. Zima, Removal of Installations in the
Exclusive Economic Zone, NYIL vol. XV, (1984) pp. 167-207. One of
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remove totally an offshore installation has been watered down to the
obligation to remove an offshore installation "to ensure safety of
navigation.” Other interests with respect to which "due regard" should
be observed involve fishing, the protection of the marine
environment, and the rights and duties of other States. The decision
whether t0 remove or not and the removal itself have to take into
account "any generally accepted standards established in this regard by
the competent international organization” (being IMO). That IMO was
considered the competent international organization was recognized by
the Oslo Commission, established by the Oslo Convention on
dumping.39

Towards the end of 1985 the Oslo Commission submitted a paper to
the MSC relating to the work program of the Committee. The Oslo
Commission requested the MSC to "consider the development of
criteria for the extent of removal of abandoned or discussed platforms
to ensure safety of navigation, in the light of the competence of IMQ
under Article 60 (3) of the UN Law of the Sea Convention."4°

It is not a coincidence that the question of the disposal of offshore
installations came up in the Oslo Commission. In the Oslo Convention
area, covering the Northeast Atlantic Ocean, the exploitation of the oil
and gas deposits had started in the 1970s. Most of the instaliations
involved would reach the end of their working life towards the end of
the 1980s. Given the fact that all contracting parties to the Oslo
Convention are also contracting parties to the global London Dumping
Convention (LDC), the disposal of offshore installations by means of
dumping them in the Convention’s waters under the regulatory regime
of these instruments had to be considered.

the most recent is by G. Kasoulides, Removal of offshore platforms
and the development of international standards, Marine Policy no. 3
(1989) pp. 249-265, with extensive references; See also by the present
author, Implementation of the United Nations Law of the Sea
Convention: Removal of offshore installations, paper presented at the
seminar Law of the Sea: Five Years After Montego Bay, Dubrovnik,
30 May - 4 June 1988, to be published in the proceedings of that
seminar.

390slo, 15 February 1972.
40MSC 52/26/15 at p. 3.
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The discussion in the Oslo Commission on this subject revealed a
considerable difference of opinion between the Oslo partners.

According to most of them. art. 19 of the Oslo Convention embraces
the dumping of offshore installations, notwithstanding that a literal
interpretation of the text of that article would lead to a different
conclusion,

The legal repercussions are clear. In this case the disposal of
offshore installations was to fall under the Oslo Convention on
dumping; its more stringent provisions with regard to the dumping of
bulky wastes would apply*! here in contrast to the more lenient
provisions of the LDC in this respect.?

Referring to art. 60.3 LOS Convention the Oslo Commission was of
the opinion that the primary discussions would better take place in
other fora, in this case the competent international organization.

The MSC concurred with the Oslo Commission’s opinion that IMO
was the competent international organization in respect of the
development of criteria for the removal of abandoned or disused
offshore installations "to ensure safety of navigation."*® Hence it
instructed its subcommittee on safety of navigation to start working
on this subject.

Subsequent developments show that the subcommittee limited its
considerations, at least during its initial discussions, to the safety of
navigation aspects. Although this is understandable, it sheds a new
light on the role of the competent international organization when
more interests are involved. IMO's main aim is safety of navigation.
Thus certain aspects expressly mentioned in art. 60.3 LOS Convention
do not fall or only fall partly under the competence of IMO. As was
already referred to above, however, the LOS Convention also mentions
the interests of other users like the fishing interests and the
environmental interests and the rights and duties of other states. The
disposal of chemicals aboard offshore installations is one example, but

415ee in this respect Ann I1 Oslo Convention para. 1.b. jo. 4 stating
that "bulky wastes which may present a serious obstacle to fishing or
to navigation" may only be dumped in water with a depth of not less
than 2000 meters and that the distance from the nearest land is not less
than 150 nm.

42gee LDC Ann. III which only deals with "provisions to be
considered.”

43MSC 52/28, p. 69, point 26, 27.
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one could think of more. Fisheries’ interests per se, for instance, are
not so well taken into account by IMO Committees. It is illustrative in
this respect that the oil industry has an observer seat in the relevant
committees (OCil Industry International Exploration and Production
Forum (E & P Forum)), whereas fishermen cannot voice their ideas
directly.*4

Thus instructed, the subcommittee on safety of navigation started
working on this topic from its thirty-third session. It can certainly be
considered as a historic event: for the first time in the history of the
LOS Convention a competent international organization accepted the
responsibilities conferred to it by the Convention. Four papers were
submitted to the thirty-third session of the subcommittee.*® In its
submission the Norwegian government drew the subcommittee’s
attention to its remission, which included the limitation "to ensure the
safety of navigation." The Norwegian paper proposed that the
subcommittee would only deal with the navigation aspects of the case.
According to the Norwegian submission, the MSC’s instruction was too
meager to be able to proceed. The next step would have to be the
establishment of a working group, working directly under the MSC.
Such a closer proximity to the MSC "would seem necessary when
broadening the mandate beyond safety of navigation, to also
éncompass matters related to environment, fishing, conservation of
living resources of the sea and subsurface navigation." The papers of
the E & P Forum and the U.S. contained proposals for the adoption of
the standards.

The submission of the FRG criticized the E & P Forum’s submission
for not taking due account of the interests of shipping (fishermen and
subsurface navigation), marine research, and of the protection of the
marine environment. After pointing out the risks of the remainders of
offshore installations to other users of the sea, the FRG submission
stressed that the German law maintained the principle of total removal
and that the dumping of installations on location is not allowed.

“In this case the Advisory Committee on Pollution of the Sea
(ACOPS) voiced the fisheries’ interests.

NAV 33/7, by the Oil Industry International Exploration and
Production Forum (E & P Forum); NAV 33/7/1, by the USA (both
papers have been reproduced in JOLS Vol. 3 (1987) (forthcoming);
NAY 33/7/2, by the FRG; NAV 33/7/3, by Norway.
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The working group established by the subcommittee decided to take
into account the effect of the criteria on all types of ships%®
including submarines. In addition, no agreement could be reached on
the question as to what extent other interests than safety of navigation
had to be adopted by the working group. These interests were placed
between square brackets. Although most problems were caused by the
express reference in  art. 60.3 LOS Convention to fishing and the
marine environment, this does not mean that "the rights and duties of
other States” did not cause specific problems. The strategic interests of
the super-powers, especially with respect to subsurface navigation,
requin;gd that more than once they defend common interests in that
field.

It is not the intention of this paper to deal with the contents of the
guidelines and standards for the removal of offshore installations. The
paper wants to underline those aspects in the process of the
development and adoption of the guidelines which are interesting
from the point of view of the implementation of art, 60.3 LOS
Convention.

The view that the mandate of the subcommittee was too narrow and
that a recommendation on this topic should cover a broader area than
that falling within its purview was widely accepted by the
subcommittee.*®* The question, however, was: which other
organizations should have to be involved and to what extent and in
which stage of the procedure? In submissions to the next session of the
MSC, to which the subcommittee was to report, two NGOs made
proposals in that respect.*® They proposed that the Marine
Environment Protection Committee (MEPC) and the Legal Committee
of IMO and UNEP were to be involved for the environmental aspects
and that the Food and Agriculture Organization (FAQ) would be given

5NAYV 33/WP.4/Rev., para 5.

4Tpersonal observation of the author during the thirty-third meeting
of the sub-committee, see in this respect also NAVY 33/WP.4/Rev. op,
cit. para. 7 where the USSR stated that the total removal obligation

should be maintained for installations in water depths of 300 meters
or less.

48NAV 33/185, Report to the Maritime Safety Committee, p. 26.
OMSC 54/6/3, FOEL, and MSC 54/6/5 (+ Add.), by ACOPS.
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the occasion to comment on the draft guidelines in respect of the
fisheries interest. The Committee agreed that the draft guidelines
should be sent to the MEPC but rejected the proposal to send them to
the Legal Committee of IMO. In addition it reserved its position on
the question as how to involve other (UN) organizations in the work.

The MEPC proposed several amendments and recommended to the
MSC that FAO, LDC, and UNEP were to be consulted before the
Assembly of IMO would finalize the topic.5?

During its thirty-fourth session the subcommittee on safety of
navigation was surprised by a common proposal of Norway, the U.K,
and the U.S. drawn up on the basis of previous decisions by the
subcommittee and the MEPC.5! Notwithstanding the complaints of
certain delegations that the proposal was submitted too late to study its
implications, the subcommittee adopted the amended text of the
guidelines and standards for the removal of offshore installations, thus
rejecting a French amendment that included a specific reference to
the position of fishermen. According to the subcommittee, it would
not be appropriate to make any distinction between the various uses
of the sea®? likely to be affected by (non)removal of the installation,

The subject being completed, the subcommittee requested the
Maritime Safety Committee to delete it from its work program.

During its fifty-fifth meeting the MSC made some editorial
changes. At this meeting a greater involvement of other committees
and organizations was advocated by an NGO.53 In particular, a plea
was made to involve the FAQ, UNEP, and IMO's Legal Committee. In
addition, it was stated that the legal status of the guidelines was not
clear, given the fact that the LOS Convention had not yet entered into
force and that states which have ratified the 1958 convention are still
bound by that instrument. Finally the submission pointed to the fact
that states which are neither parties to the LOS Convention nor to the
1958 Geneva Convention on the Continental Shelf are bound by the

SOMEPC 25/20, para. 19.23.

SINAV 34/5, see also G. Kasoulides, New Developments on Removal
of Platforms, Marine Pollution Bulletin, vol. 19 no. 4 (1988) pp. 157-
158.

SINAV 34/14, Report to the Maritime Safety Committee, at p. 16/17.
53MSC 55/INF.8, by FOEL
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rules of customary international law, the status of which is claimed to
be highly controversial. On these points the MSC decided that the
draft guidelines and standards should be conveyed to FAQO, UNEP,
and the Contracting Parties to the London Dumping Convention "for
comments."** In the meantime and awaiting the formal adoption by
the Assembly, the MSC decided to circulate the guidelines to member
governments.’® The comments of the organizations mentioned was
to be received by the MSC before its fifty-seventh session in April,
1989, in order to be submitted to the sixteenth session of IMO’s
Assembly for formal adoption.®® The FAO submitted a paper to the
fifty-seventh session of the MSC?? which seems to have had little
influence. The same faith was reserved by the last minute intervention
by UNEP®® which came too late to be of any value to the
considerations of the MSC. Consequently the MSC accepted the MSC
circular letter as it stood and approved the Draft Assembly Resolution
on Guidelines and Standards for the Removal of Offshore Installations
and Structures on the Continental Shelf and in the EEZ for submission
to the sixteenth Assembly for adoption.®®

Safety zones
As was mentioned above, the situation with regard to the estab-
lishment and the breadth of safety zones is one of the items in the LOS

S4MSC 55/25, Report of the Maritime Safety Committee, at p. 66/67.

55Gee MSC/Circ. 490 of 4 May 1988, Guidelines and Standards for the
Removal of Offshore Installations and Structures on the Continental
Shelf and in the Exclusive Economic Zone.

56MSC/Circ. 490 op. cit. p. 2.
57MSC 57/16.
S8MSC 57/16/4.

59See MSC 57/27, Report of the Maritime Safety Committee, p. 78.
This draft resolution was adopted by the IMO Assembly at its
sixteenth session, 9 - 19 October 1989, A.672(16), Guidelines and
Standards for the removal of of fshore installations and structures on
the continental shelf and in the exclusive economic zone.
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Convention in which IMO might have a role to play,®® especially in
the development and adoption of generally accepted international
standards in this respect. It was the North West European Conference
on Offshore Safety which brought the matter of the infringement of
safety zones around offshore installations to the attention of IMO’s
MSC®! which referred the matter to its subcommittee on safety of
navigation. The subcommittee decided to deal with this matter at its
thirty-first session.®? Canada expressed considerable concern on this
issue and submitted two papers to the subcommittee. Especially the
second paper was interesting from the point of view of
implementation of the LOS Convention. This paper®® proposed a
draft Assembly resolution providing for i.e.:

- increasing the size of the permitted safety zones around offshore
installations under certain conditions to provide a better margin
of safety

- establishing "cautionary areas” around offshore installations in
which navigation could be regulated.*

Especially the USSR appeared to be an adversary of the Canadian
proposal insofar as it dealt with the extension of the safety zones. The
USSR delegation pointed out that

this matter should not be considered by the Subcommittee since it
goes beyond the prerogative of the Organization and contradicts
provisions of article 60 of the United Nations Convention on the

®YSee in this respect also the Annex to IMO Doc. LEG/MISC/1 op. cit.
at p. 6 which identifies as a possible implication for IMO: “(b)
Measures taken by States in respect of the breadth of safety zones
around artificial islands, installations or structures in the exclusive
economic zone in order to ensure safety of navigation (Article 60,
para. 5)".

$IMSC 50/25/5.

®2NAYV 30/11, Report to the Maritime Safety Committee, p. 28.
NAYV 31/10/1.

SINAY 31/12, Report to the Maritime Safety Committee.
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Law of the Sea, 1982 with respect to establishment of safety zones
around installations, structures and artificial islands and additional
requirements for passing ships.®®

The Canadian delegation took the matter to the Maritime Safety
Committee®® and submitted a paper in which it contested the USSR’s
assertion that IMO would not be the competent international
organization meant in art. 60.5 LOS Convention in this respect.
Underscoring the usefulness of its proposal Canada stated that "more
positive measures would be achieved if the most 1mportant provisions
of NAV 31/10/1 were incorporated into a convention. *67 Admitting
that the Geneva Convention and the LOS Convention 1982 would not
be the appropriate instruments for this purpose, the Canadian
government proposed an amendment of the 1972 Collision Regulations
to that effect. COLREG 1972 deals with measures for the avoidance
of collisions, and in the past it has been particularly successful ina
similar situation by reducing infringements of traffic separation
schemes.

The USSR delegate again raised objections against the Canadian
proposal because it would be in contradiction of the provisions of art.
60 LOS Convention and it would exceed the mandate of the
Organization.®® The Canadian proposal as such was rejected by the
MSC and it decided that appropriate practical and technical measures
should be developed to allow ships approaching offshore areas to be
warned to avoid the safety zones around them. From the report of the
fifty-second session of the MSC it cannot be concluded to what extent
the committee considered IMO as the competent international
organization in respect of art. 60.5 LOS Convention. Apparently the
committee was not in favor of amending the 1972 Collision
Regulations, and this fact may have obscured the discussion on the
question of the competence of the organization, During the discussion
in the subcommittee on safety of navigation it became clear that most
states preferred to develop rules for the enforcement of the existing

65NAV 31/12, Report to the Maritime Safety Committee, p. 29.
86MSC 52/8/2.
6TMSC 52/8/2.
88MSC 52/28, Report of the Maritime Safety Committee, p. 28.
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rules more than creating a new set of rules. Thus the Committee
confirmed an earlier resolution stating that IMO should work towards
implementation and enforcement more than creating new rules.’® In
fact only the Australian delegation expressed itself in favor of the
establishment of "cautionary zones" around offshore installations. The
Soviet delegation was supported in its criticism of the concept of
"cautionary zones" by the Federal Republic of Germany. The FRG
delegation stressed that "under the current provisions of the law of the
sea, it would not be possible either to increase the breadth of the 500
metre safety zones or to establish additional ’cautionary zones’
according to the proposal of the Government of Canada "
According to this delegation the Canadian proposal would result in a
restriction of the freedom of navigation, especially in the EEZ. From
that moment on, the Canadian proposal disappeared and the
subcommittee started working on the resolution on infringement of
safety zones around offshore structures. This would lead to Res.
A.621(15)™ in which no traces can be found of these points of the
Canadian proposal. The resolution does not mention cautionary zones
nor make references to possible extensions of the breadth of safety
zones. As for the future, the resolution requests the Maritime Safety
Committee, "in consultation with the Legal Committee," to keep the
resolution under review and to report to the Assembly as necessary.
The reference to the consultation with IMO’s legal committee may
imply a promise that in the future certain aspects relating to the
resolution could be discussed in relation to the LOS Convention.
From the outset the aborted attempt of the Canadian government
would have seemed potentially successful. The competent international
organization is supposed to develop generally accepted international
standards. The competent international organization is used in the

%%Res. A.500(10).
UNAV 32/13, Report to the Maritime Safety Committee, p. 37.

"Resolution A.621(15) adopted on 19 November 1987, Measures to
prevent infringement of safety zones around offshore installations or
structures, reproduced in: IOLS vol. 3 (1987) (forthcoming), revoked
by Resolution A.671(16), Recommendation on Safety Zones and Safety
of Navigation around Of fshore Installations and Structures, adopted
by the IMO Assembly during its sixteenth session (9 - 19 October
1989).

246



singular in the context of safety of navigation, Consequently there
should be no reason not to accept the assignment of the LOS
Convention. If one would make the distinction in the Canadian
proposal between the extension of the safety zones and the concept of
cautionary zones, it would become clear that with respect to the
former IMO seems to be the competent international organization.
With respect to the latter, however, some doubt seems to be justified.
The LOS Convention does not provide any clear provisions on the
legal basis for this concept. In addition to this, however, practice has
shown that especially in the case of clusters of offshore installations
and structures it is not unusual to draw a line around the whole
cluster, thus exceeding the internationally agreed standard for safety
zones of a radius of 500 meters. Within this cluster but beyond the
statutory safety zone, sometimes special rules are established with
regard to fishing, cables, and anchoring. If a state is entitled to extend
the offshore safety zones under the generally accepted international
standards, there does not seem to be a reason why in a more restricted
part of such safety zone navigation could not be made subject to less
stringent rules beyond the radius of 500 meters, on the condition, of
course, that such a "cautionary zone" would not extend beyond the
safety zone.

Conclusions

Both case studies relate to the implementation by a competent
international organization (IMO) of certain provisions of the LOS
Convention. As was shown above, they did not, however, develop in
the same way.

In the case of the safety zones, it seems that IMO did not want to
assume its responsibilities -- that is, not yet. In the case of the
removal of offshore installations IMO seemed to be very eager to deal
with the subject matter. One cannot say that this difference in
treatment is caused by the fact that the problems resulting from non-
action would be more important in one case than in the other. The
problem of the infringement of safety zones is very important from
the point of view of maritime safety. On several occasions it has been
demonstrated that there are numerous infringements of safety zones
resulting in very dangerous situations and near misses.”® Increasing
the breadth of safety zones or setting standards and guidelines to do

72Gee in this respect NAV 34/INF.2, by E.& P. Forum on infringement
of safety zones around offshore structures.
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so would certainly result in an increase of these infringements, thus
not solving the problem but optically aggravating it. An important
point that was raised in this respect is the question whether IMO
indeed is the competent international organization of art. 60 para. 5
LOS Convention, as was doubted by the USSR, and if, when dealing
with the subject matter, IMO would not exceed its mandate. The
Soviet delegate did not indicate which organization was, in his
opinion, the competent international organization of art. 60.5 LOS
Convention. One does have some difficulties in identifying
organizations which might be competent in this respect. Important
maritime interests are involved, and it is clear that these interests are
best dealt with on a global level. One could understand the USSR’s
position if it were to be claimed that IMO is not the only competent
international organization. Given the interests involved, in particular
the fisheries interests, it would not be unprecedented if the most
competent international organization would take the initiative to form
a joint group of interested organizations in order to deal with the
problem. Such cooperation is not rare, and it seems that the
institutional structure is ready for this kind of action. In particular,
one could think of a joint FAO/IMO meeting of consultants analogous
to the Joint FAQ/ILO/IMO Meeting of Consultants on Safety of
Fishing Vessels under which guidance the Safety of Fishing Vessels
Convention was elaborated.

In the case of the removal of offshore installations IMO worked
relatively quickly, taking into account the fact that other organizations
were to be involved. The removal case distinguishes itself from the
safety zones insofar as the LOS Convention expressly makes a
reference to other users of the sea. This is not the case with the saf. ety
zones. Nevertheless, one has to assess to what extent IMO is not only
the competent international organization from the legal point of view,
but also from the point of view of the subject matter dealt with. As a
shipping organization IMO will voice the maritime interests of its
members more than any other interest involved. However, these
maritime interests do not coincide with other interests like f ishing and
the protection of the marine environment. As to the rights and duties
of other states, it has become clear from the negotiations that these
other states can use IMO to voice their interests. Environmental and
fisheries interests certainly did not coincide with maritime {shipping)
interests in the cases which have been discussed above. As was
referred to above, UNEP, representing environmental interests, did
intervene. At the very last moment it sent comments to the MSC, then
discussing the question of the removal of offshore installations.
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However, the intervention was badly prepared and was certainly too
late to be influential. As to the influence of the Food and Agriculture
Organization, its action was not well organized and thus had little
infiuence.

As was the case with the offshore safety zones problem, here again
some kind of inter-agency group of experts could have been set up.
The interested organizations could have cooperated in a joint group of
IMO/FAQ/ UNEP/LDC. As was mentioned above, this is not
unprecedented. One could say that the inter-agency cooperation failed
in this case.

In the future, competent international organizations could be called
upon to design standards. The standards mentioned in art. 60 LOS
Convention (Offshore safety zones) will have to be developed, but also
other standards in the field of marine pollution, etc., will be necessary.
It is to be hoped that from the experience in the field of safety of
navigation it will be learned that the organizations should not be
afraid to coordinate their efforts so that the standards to be developed
will have a genuine global basis, taking into account all relevant
interests.
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INTERNATIONAL CIVIL AVIATION:
LAW OF THE SEA ISSUES

Armand de Mestral
Faculty of Law
McGill University

Thank you very much, Mr. Chairman. May I say it's a very great
pleasure to be here attending this conference and to have the
opportunity to see many old friends from the Law of the Sea
Conference, whom I've not seen for several years. As one who labored
in the Canadian law of the sea delegation, particularly on
environmental matters, and was therefore, quite wrongly I assure you,
viewed as an opponent of the navigational interests, it's a great honor
to be finally invited to address a panel on navigation questions. I feel
somehow that a stigma has been finally removed,

When Edgar Gold first asked me to address this question of the
relationship of the Law of the Sea Convention, particularly the
implementation of the Law of the Sea Convention provisions in the
field of international air law, I was not sure how significant a question
it might be in the broader picture of navigational questions. But
having examined it further, I've come to the view that it is indeed a
very significant issue. To begin with, you simply cannot discuss
implementation of the navigation provisions with respect to aircraft
without addressing and possibly reopening some of the most sensitive
questions involved in the Law of the Sea Convention. Secondly, any
attempt to determine in the field of air law what rules of the Law of
the Sea Convention now become binding in the field of air law
involves one in an attempt to determine which rules of the Convention
are in fact binding rules of international law, whether by custom from
the past or from custom now emerging. Equally this attempt forces
one to assess what other rules of international law address in a binding
fashion the questions of air navigation. And thirdly, I would suggest
as a comparative lawyer that it is also very useful for us as law of the
sea lawyers to take a step back and to look and see how the air lawyers
look at us and what they think of us, and what they think of the rules
that we have been producing.

To begin, let us reverse the coin and ask, "What is the significance
of this issue from the standpoint of international air law?" I think you
can immediately pick out three reasons. Certain rules of the
Convention explicitly create rules of international air law. Secondly,
certain articles of the Convention implicitly change the rules of air law
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and create new rules of air law. Thirdly, there are other parts of the
Convention which in a systemic sense also have their effect on
international air law. For these three reasons it is clear that the Law
of the Sea Convention is having a profound effect upon international
air law.

This being the case, what has the reaction been in the air law
community since 19827 I have to say it has been fairly low key. There
has been a very clear desire to avoid reopening controversial issues
which were negotiated long and hard in the Law of the Sea
Convention. There is, however, a concern to avoid potential
interference by, if you will, what might be seen as foreign rules of law
in the international air law system. But equally there is considerable
interest in determining whether any of these new provisions of the
Law of the Sea Convention do not in fact in some respects increase the
ambit of the application of international air law and in some systemic
sense reinforce and strengthen the mission of ICAO and indeed
strengthen the whole Chicago system. I think that the Convention does
all these things.

Finally, by way of introduction, if you will allow me a brief venture
into futurology, we have witnessed the virtually complete extinction
in international travel of passengers by ship. Consider a world where
virtuaily ail general cargo is carried by large aircraft. Consider a world
where the Greens convince us to drive motorcars by electricity or
something else and not by oil and where bulk carriage of oil at least,
if not of many other commodities, ceases to be a major feature of
maritime commerce. There will be a lot fewer ships plying the oceans.
I will give you two statistics and then I will get on with it. There is a
report, just two days old, which suggests that by the year 2005 gross
revenues of airline companies will be in the area of 2500 billion
dollars per annum -- only fifteen years away -- and that the market
for new aircraft in those fifteen years is calculated to be in the area of
580 billion dollars.! That is a lot of aircraft. Therefore I would
suggest to you that problems of air navigation and the legal problems
related to them are certainly now a major issue and will become even
more significant.

Time doesn’t allow me to give you a complete assessment or a run-
through of the Chicago system of air law, obviously. Let me just
summarize three points. The Chicago Convention of 1944 and its

I"plane sailing for International Aviation” The Guardian, 10 June 1989,
p. 21.
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annexes which set up ICAO, the International Civil Aviation
Organization, together with a number of other related international
conventions are designed to promote and facilitate international civil
aviation, including safety standards, routes and services to aircraft in
international civil aviation. One therefore has an enormous body of
law dealing with this question.

There are some fundamental postulates of law which were set up by
the Chicago Convention. One of the most significant for our purposes
is the sovereignty of the state overflown. In the final analysis, despite
certain aspects of the Chicago system and related conventions, the
overflown state -- not only in its land territory but in its territorial sea
-- can regulate and indeed impede and refuse to permit overflight.
Only over the high seas are the Chicago rules and related annexes f ully
mandatory, although indeed they apply very widely over national
territories around the world. Also, the Chicago system deals with civil
aviation; it does not deal with military craft. Article 3(d) of the
Chicago Convention simply says that due regard shall be paid to the
safety of civil aviation.? These are elements of the system in capsule
form.

What parts of the Law of the Sea Convention address international
civil aviation? I will not run through the convention as time does not
allow me, but I can pick out as a minimum, an absolute minimum,
forty articles of the Convention which address either explicitly or
absolutely implicitly and directly questions of international civil
aviation:® beginning with the Preamble, the articles on the territorial
sea, transit passage through straits, archipelagic states and passage
through archipelagos, rights enjoyed in the exclusive economic zone,
high seas, including questions of piracy, hot pursuit, certain provisions
dealing with protection of the marine environment, including
atmospheric pollution, sovereign immunity questions, and not the least
dispute settlement.

*The best summary of international air law and the basic international
conventions is found in Shawcross and Beaumont Air Law, Martin,
McLean, Martin & Mango (eds.}, (London: Butterworths, 1977).

3L.OS Convention 1982: Preamble; Articles 1(5); 2.1.2; 18; 19.2(e); 38.1;
38.2; 39.1; 39.2; 39.3(a); 41; 42.5; 44; 49; 51; 33; 54; 55; 56; 58.1; 58.2;
60; 73; 86 definitions; 86(h); 102-107; 111.6; 135; 210; 212; 216; 222;
234; 236; 245; 286; 293; 297.1(a) & (b); 298.1(b).
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This being the case, after the adoption of the convention in 1982,
ICAQ decided it was necessary to take a look at it to determine what
the precise impact might be on international air law., A study was
commissioned: "Law of the Sea Convention: Implications if any, for
the application of the Chicago Convention, its Annexes, and other
international air instruments."®* This study was undertaken rather
slowly and it was not in fact published until 1987° along with the
comments of thirty-eight states,® a fairly representative group and
the report of a rapporteur, Sir Arnold Keene.”

Time does not allow me to address all the issues discussed in this
study but I would like to pick out some of the highlights. The first one
addressed bravely by the ICAQO secretariat in its study relates to the
binding character of the Law of the Sea Convention itself. The study
grasps the nettle and in its conclusion on this question states that "it
may be suggested that most of the provisions of the Convention
represent international customary law or will acquire that status in the
future due to consistent and uncontested practice of States.”® This
proposition appears to have been accepted by the thirty-eight states
commenting on the question, including major powers and a full range
of other categories of states. So that is the position from which ICAQO’s
secretariat starts and seems now to be operating. The Convention is
something with which they have to deal; they cannot ignore it.

Time does not permit me to speak about the territorial sea and the
contiguous zone. I think I will set these aside and go straight into the
question of the impact of the straits regime, The first obvious impact
is the extension of the territorial sea from three to twelve miles. In this
case the Chicago system is in some sense restricted, because the

‘Documents of the 25th Session of the ICAO Legal Committee
(Montreal, 12 to 25 April 1983), Decision 4/2.

SSecretariat Study, 1ICAO Doc. LC/26-WP/5-1, February 4, 1987,
(Hereinafter "Study").

8Comments, ICAO Docs. LC/26-WP/5-2-42, February 4, 1987 - May
13, 1987,

"Report by the Rapporteur, ICAO Doc. LC/26-WP/5-41, February 2,
1987.

8Study, para. 5.4,
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mandatory character of the Chicago system only exists over the high
seas, not over the territorial sea. Therefore, ICAQ air lawyers have
been concerned to know exactly what is the implication of the
extension of the territorial sea, particularly in straits.

The transit passage regime which explicitly applies to aircraft and
is enjoyed by aircraft creates a new rule of air law. Not only does it
create a new rule of air law, but Article 39(3)(a) states that the rules
of the air -- that is, Annex II of the Chicago Convention -- are to be
respected by aircraft in transit passage. These rules, which normally
would not have been accorded mandatory character, although they are
generally respected over a territory, now appear to have been accorded
mandatory character over one part of national territory. The question
of suspendability is addressed by the ICAO study; only one state, the
Philippines, suggests that transit passage may in fact be suspendable.?
The question also arises of the application of the regime to sovereign
aircraft, where it is stated in Article 39 that the rules of the air will
normally apply to sovereign aircraft -- this also is something of an
innovation in air law because there appears to be at least some form
of attenuated obligation to respect these rules of the air which under
the Chicago Convention are not in any way binding on sovereign
aircraft. Here there is a degree of obligation to respect them. Equally
there is the question of responsibility for damage done by sovereign
aircraft during transit passage and the related question of dispute
settlement.

Finally, I simply flag but will not go into Article 39(3)(b). The
ICAO study suggests that Article 39(3)(b) which requires that an
aircraft in transit passage is free either to monitor a general frequency
or an emergency frequency, but not necessarily to monitor both, is in
fact a mistake of air law that was there and has persisted in the text
since 1977, despite the fact that ICAO made quiet representations 1o
have it removed.

Going on to the Archipelagic State rules, similar questions arise.
There is in one sense a geographic restriction of the application of the
rules of the Chicago system, since the sovereign territory of
archipelagic states will be extended, thereby making the rules of the
air no longer absolutely mandatory in those areas. Secondly, the
archipelagic state becomes the responsible state having competence to
apply in the first instance the rules of the Chicago and other

®Comments by the Philippines, ICAO Doc. LC/26-WP/5-26, February
4, 1987.
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conventions dealing with aerial piracy and other incidents, accidents,
and investigations. So an expanded role is provided for the
archipelagic states. On the other hand, as with respect to transit
passage, there is a new role for the mandatory application of the rules
of the air over some parts of national territory, namely over
archipelagic sealanes. I note that the question of suspendability is
somewhat differently addressed in Articles 52(2) and 44, and that was
discussed in ICAOQ. Similar questions to those that I have mentioned
already arise with respect to military aircraft. For reasons that are not
known to ICAOQ, there is no role given with respect to the setting of
rules governing passage through archipelagic sealanes or indeed in the
straits articles to ICAO, comparable to the role implicitly given to the
IMO with respect to setting rules governing navigation through straits
or through sealanes. And the study concludes simply that this role does
not exist.’® Only one government, the government of the
Netherlands,!! commenting, suggests that this role should not be
ruled out, and in fact argues that since the regional conferences on
navigation and ICAO are in fact the bodies which set international air
routes, if they are going to set routes through archipelagic sealanes or
through straits, they will have to address the question directly. In any
case, the recommendations of the regional conferences are in fact sent
to ICAQO Council for approval. So, indirectly ICAO will be involved.
A final point should be made with respect to straits or archipelagic
sea lanes passage. Next time you are in an aircraft, open the map and
look at the red straight lines on the map indicating major international
air routes. You will see that very few of them are or indeed could be
conveniently directed through straits or still less through archipelagic
sealanes. I think most of us would get rather airsick flying around
islands, and with respect to military aircraft I suspect that only for
passage into enclosed seas like the Mediterranean will this become a
major question, Most routes now ignore passing over archipelagoes and
pass directly over land or sea as the route is set. I do not think that
ICAO is in any way disposed or interested -- nor is it indeed
commercially or technically viable -~ to alter air routes to take into
account, except in extreme cases, archipelagic sea lanes passage.
Now to conclude, the final point I should discuss is the status of the
exclusive economic zone. This is the area where the ICAO study

1051udy, para, 10.5.
HU1CAO Doc. LC/26-WP/5-22, February 4, 1987.
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indicates and indeed where the reaction of states indicates that there
is the greatest difficulty. Indeed the study itself suggests that ICAQ
ought to give some kind of formal interpretation as to the nature of
the right of overflight over the exclusive economic zone. The example
of whether states have a right to regulate flight to and from
installations on the continental shelf is given, and in that case one has
a breakdown of states answering. States like Canadal? and the
Netherlands, for instance, give very cautious approval to the
suggestion that states do have a right to regulate. Others, including
Uruguay, Brazil, and Mexico, unequivocally say they must have a
right; while on the other side one finds a strong current of opinion,
explicitly said in a number of the comments, that no economic rights
are given above the waters of the economic zone with the possible
exception, argues the Swiss delegation,'® of the right to harness the
winds. Therefore, if that is the case, then the regulation of flight
around and into installations should be purely international, The
majority of states appear to be very leery of the idea of having ICAO
give any form of authoritative determination as to the nature of the
right of overflight over the exclusive economic zone. The rapporteur
suggests in a rather pragmatic fashion, and I paraphrase, "Simply read
the language and you will see it says the same rights of overflight exist
over the economic zone as exist over the high seas; let’s leave it at
that."!* At this point, I think that is the general sentiment in ICAO.

I have to stop here. I cannot go into the questions of sovereign
immunity or dispute settlement, which are indeed real.

I think, in conclusion, one can see that the present system of ICAQ
and the Chicago conventions can be adapted and indeed are gradually
being adapted to the new realities created by the Law of the Sea
Convention. Most of these changes, if not all, can be made -- and
indeed this is explicitly said and accepted within ICAQ -- without any
attempt to amend the Chicago Convention. As I stated at the
beginning, ICAO seems to start from the premise that much of the
Law of the Sea Convention is in fact now binding customary
international law. And it is indeed expressly stated in the Secretariat
Study that the only major issue outstanding with respect to

121CAQ Doc. LC/26-WP/5-5, February 4, 1987.
131CAOQ Doc. LC/26-WP/5-26, February 4, 1987.
148, pra note 7, paras. 29 to 36.
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implementation appears to be that of Part XI. However, if one
considers the range of comments that have come in from states’
delegations on such issues as the territorial sea, transit passage,
archipelagic passage, and the nature of rights in the economic zone,
there are major differences of perception of the nature of these rights.
These perceptions may well foreshadow greater difficulties in the
implementation of the Law of the Sea Convention than we have up to
now foreseen. However, as far as the air law community is concerned,
they have taken one trip on the rather stormy waters of the law of the
sea, they have returned quite seasick, and as far as I know there is
very little disposition to set out again. At this point it is not even clear
that the legal committee is goin§ to take up further study of this
question. Thank you very much.!

Eor an excellent review of these issues by the ICAO Legal Advisor
see M. Milde, "United Nations Convention on the Law of the Sea:
Possible Implications for International Air Law," (1983) 8 Annals of
Air and Space Law 167.
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LEGAL ISSUES OF THE INTERNATIONAL
MARITIME ORGANIZATION’S ACTIVITIES RELATING
TO THE PRESENT STAGE IMPLEMENTATION OF THE

1982 UN CONVENTION ON THE LAW OF THE SEA

V.1. Andrianov
Soyuzmorniiproekt
Moscow, USSR

Theoretical conclusions based on the comparative analysis and
interpretation of the 1982 UN Convention on the Law of the Sea, the
1982 Convention on the International Maritime Organization, and the
amendments thereto lead to the conclusion that IMO can be considered
a "competent international organization” dealing with the issues of
navigation, safety at sea, prevention of pollution from ships, and other
questions of the impact of navigation on the marine environment.!

In its turn, the IMO itself, having examined the conventional
provisions, concluded that when the term "competent international
organization" is used in the singular in provisions of the Convention
relating to international regulations and uses applicable to navigation
and the prevention, reduction, and control of marine pollution from
vessels or by dumping, it refers to the International Maritime
Organization, which is the agency of the United Nations with a global
mandate to adopt international standards in matters concerning

1E. Miles, On the Roles of International Organizations in the New
Ocean Regime, in Choon-ho Park, ed., The Law of the Sea in the
1980s, Honolulu: The Law of the Sea Institute, 1983, pp. 383-445: C.P.
Srivastava, "IMO and the Law of the Sea", The UN Convention on the
Law of the Sea: Impact and Implementation, Honolulu: The Law of
the Sea Institute, 1985, pp. 419-425; T.A. Mensah, "The International
Regulation of Maritime Taffic: IMO Approaches”, Ibid., pp. 483-489;
T.S. Busha, "The IMO Conventions", Ocean Yearbook VI, University
of Chicago Press, 1986, pp. 160-170; C.M. Young, "The Role of the
International Maritime Organization in Navigation Matters Under the
Law of the Sea Convention," The Mediterranean in the Law of the Sea,
23-24 February, Working Materials, pp. 1-16.

258



maritime safety, efficiency of navigation, and the prevention and
control of marine pollution from ships."

These conclusions are now being confirmed by the practical
activities of the IMO with regard to elaboration and application of
certain provisions of UNCLOS relating to its terms of reference.

In February, 1986, the Maritime Safety Committee (MSC) decided
on the formulation of a legal Document for the removal of onshore
installations and structures in the exclusive economic zone and on the
continental shelf of the coastal States. The proposal on the adoption of
such Document by the Organization was submitted to the
Subcommittee on Safety of Navigation by a number of states including
the United States, the Federal Republic of Germany, and Norway.?

The removal of artificial structures, installed in the coastal maritime
areas, has acquired urgency due to the fact that, as a result of the
exhaustion of oil and gas resources, the number of disused boring
platforms is constantly increasing and their removal entails both
technical difficulties and large costs.* In this connection the UN
Secretary-General stated in his report that as certain old marine
deposits are exhausted, the question of removai from exploitation of
massive installations has become a serious problem with both
international and national aspects. The international community is, in
the first place, concerned with the safety of navigation, marine
environmental protection, and maintenance of fisheries, while the
governments of the countries involved in oil extraction and the oil
companies carrying on such extraction, sharing this concern, are also
interested in the dismantling technology, ensuring the safety of this

Implementation of the United Nations Convention on the Law of the
Sea 1982 for The International Maritime Organization (IMO). Doc.
IMO LEG/MISC/ I p. 2.

3Removal of Disused Offshore Platforms, Meeting of Sub-Committee
on Safety of Navigation, thirty-third session, IMO Doc. NAV
33/WP/4/Rev.] p. 1987, )

41im Redden. Platform removal becomes international issue. Offshore,
vol. 48, No. 1I, November, p. 27-32.
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technology, and avoiding extreme costs for themselves and their
governments,

While formulating the Draft Guidelines and Standards for the
Removal of Offshore Installations and Structures, the Subcommittee
on Safety of Navigation, the competent body in the IMO, thought it
expedient to state its opinion with regard to the IMO competence to
set generally accepted international standards relating to the removal
of the abandoned and disused offshore installations and structures.
Article 60(3) of the 1982 UNCLOS provides: "Any installations or
structures which are disused or abandoned must be removed to ensure
safety of navigation, taking into account any generally accepted
international standards established in this regard by the competent
international organization.” On the other hand, in virtue of paragraph
j, Article 15, of the IMO Convention, the Organization may have
competence -~ the competence which is entrusted to the Organization
in compliance with international documents -- to issue recom-
mendations to Organization members concerning the adoption of rules
and guidelines, in particular with regard to safety at sea.

The above-cited provisions permit us to presume that the IMO has
competence to adopt standards on legal issues relating to the ensurance
of safe navigation in connection with the contemplated dismantling of
offshore installations and structures. However, this question has
emerged also from the necessity to delimit the competences of IMO
and other international agencies acting on the basis of applicable
international agreements whose Parties are the IMO member States.

The thing is that if the removal is effected by dumping, it is
covered by two international agreements: the 1972 Convention on the
Prevention of Marine Pollution of by Dumping of Wastes and Other
Matters (LDC-72) and the 1972 Convention for the Prevention of
Marine Pollution by Dumping from Ships and Aircraft (the Oslo
Convention).

In this connection, the XIV Meeting of the Oslo Commission, which
was held in June, 1985, examined the question of whether the issues
of dismantling and removing offshore structures should further be
considered within this Commission or finalized in some other form,
The Commission has concluded that IMQO is the competent
international organization referred to in paragraph 3, Article 60, of
the 1982 UNCLOS and agreed that the question at issue should be
submitted for consideration to an IMQO competent body.

5Law of the Sea. Report of Secretary-General Doc. UN A/43/718, 20
October 1988, para. 56.
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The Maritime Safety Committee followed suit and acknowledged the
relevant competence of the IMO.5

Besides, during the debates on the Draft Guidelines and Standards
for the Removal of Offshore Installations and Structures, an opinion
was voiced that one of the aspects -- partial removal -- should be
preliminarily discussed within the LDC-72 Consultative Meeting.”

Adoption of a special decision on IMO competence with regard to
questions of the removal of offshore installations and structures should
presumably be regarded as an indispensible legal element in specifying
and determining the procedures in the implementation of the 1982
UNCLOS provisions. By paragraph 3, Article 60, of this Convention
which mentions "a competent international organization,” the IMO
competence can only be implied. Therefore, this conventional
provision cannot be regarded in the sense that it authorizes IMO or
makes it liable to adopt any generally accepted international standards
with respect to the removal of offshore installations and structures.
Because IMO is not directly entrusted with such functions, it cannot,
on its part, refer to paragraph J, Article 15, of the Convention on
IMO, which provides it the right of functioning in compliance with
other international documents relating to safety at sea and the effect
of navigation on the marine environment.

In this connection, attention should be drawn to the fact that the
UN Convention on the Law of the Sea, which has not entered into
force, cannot be referred to as an international document in the
meaning stated in the above-cited Article 15 of the Convention of the
International Maritime Organization. As far as its terms of reference
are concerned, the Maritime Safety Committee is authorized to
consider all functions referred to its competence by the Convention of
IMO. Besides, the Committee provides the instruments for the
discharging of any duties laid on it, inter alia, by any other
international documents or the basis of such international documents,
and recognizes the Organization (paragraph B, Article 28). It appears
from the above duties that the Committee discharges the function on
the basis of an international document; the coincidence of its duties

SReport of the Fifty-second Session of the Maritime Safety Committee
(MSC 5228, para. 26-28).

"Report of the Tenth Consultative Meeting of Contracting Parties to
the Convention on the Prevention of Marine Pollution by Dumping of
Waste and Other Matter LDC 11/14 p. 49-50.
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and statutory functions and obligations is not sufficient. Article 28
provides the necessity of recognizing such duties by the Organization
as an indispensible condition,

The formulation of the Interim Draft Guidelines and Standards for
the Removal of Offshore Installations and Structures in the Exclusive
Economic Zone and on the Continental Shelf was initially limited to
the elaboration of rules aimed mainly at the ensurance of safety of
navigation. It appeared, however, that the legal problems of the
removal of artificial installations are much broader, more complicated,
and therefore are outside the MSC’s competence. The all-around
approach to the legal problems of removal is contained in the law of
the sea itself. Paragraph 3, Article 60 of the 1982 UNCLOS provides,
besides ensurance of the safety of navigation, that during the removal
of such installations the interests of fisheries and the marine
environmental protection rights and duties of the other states are also
taken into account. In this connection it was considered expedient to
submit the Draft Guidelines and Standards to FAO, UNEP, the
Consultative Meeting of States’ Members of the LDC-72,8 and the
Committee for Marine Environment Protection with the view of
examining the ecological, fisheries, and technological aspects of the
problem.

Besides the observations of the above-mentioned international
bodies, observations were submitted by the Oil & Industry
International Exploration and Production Forum, Friends of the Earth
International Seminar, on issues associated with offshore installations
and structures in the EEZ held at ESCAP.?

The Consultative Meeting of the Contracting Parties of the LDC-72
came to the conclusion that the rules formulated by IMO are
acceptable from the view point of the LDC Convention.?

8Law of the Sea. Report of Secretary-General Doc. U.N. A/42/688 5
November 1987, para. 57.

®Eleventh Consultative Meeting of Contracting Parties to the
Convention on the Prevention of Marine Pollution by Dumping of
Wastes and Other Matter. LDC 11/14 pp. 49-50.

10py, McDade. The Removal of Offshore Installations and
Conflicting Treaty Obligations as a Result of the Emergence of the
Law of the Sea. A case study. San Diego Law Review vol, 24, no. 3,
(1987), p. 645-687.

262



Another problem that evoived during the formulation of the draft
rules for the removal of offshore installations and structures concerns
the determination of the legal basis for the Organization and States in
the elaboration of relevant international standards. The legal situation
on this issue is rather complicated and contradictory.!! On the one
hand, the 1958 Convention on the Continental Shelf, whose parties are
52 states, is still in force. According to paragraph 5, Article 5, of this
Convention, abandoned or disused installations should be entirely
removed.

The implementation of this norm in practice has not been
widespread, in particular due to the limited number of member states
concerned. Besides, states have not uniformly applied this rule of the
law of the sea in their legisiation. For example, the legislation of the
U.S. and FRG provides for a duty to remove platforms entirely, but
the laws of Great Britain, Norway, and France authorize the national
competent bodies to decide on the issues of entire or partial removal
of platforms. National legislation does not suggest that the rule
established by the 1958 Convention has been altered by subsequent
practice.

On the other hand, the UN Convention on the Law of the Sea,
which is signed by 159 and ratified by 40 states, does not nullify the
states’ duties under the Convention on the Continental Shelf, which
contains different rules,

In compliance with paragraph 3, Article 60, any abandoned or
disused installations and structures should be removed to ensure the
safety of navigation, Due notice is provided of the depth, location,
and dimensions of any partially removed installations and structures.
Therefore, the 1982 UNCLOS provides for partial removal of the
offshore installations and structures.

Another distinction lies in the fact that the instrument of the States’
implementation of their duties on the removal is established by a
competent international organization, i.e., IMQ.

As far as the competence to adopt international standards is
provided to IMO by the 1982 UNCLOS, there are good reasons to
assume that the Organization should guide itself by the relevant
provisions, Great Britain's representative emphasized this aspect when
the question was discussed at IMO.

R emoval of Disused Offshore Platforms. Meeting of Sub-Committee
on Safety of Navigation 33rd Session IMO Doc. NAYV 33/WP.4/Rev.
I, para. 7.8.

263



The Draft Guidelines and Standards incorporate the following rule:
the coastal state, having jurisdiction over the installation or structure,
should ensure that it is removed in whole or in part in conformity with
these standards. Although the rule proposed by IMO mentions the
complete removal of platforms, the mandatory comiplete removal of
platforms as provided for by paragraph 5, Article 5, of the 1958
Geneva Convention is nevertheless the duty of the state. The essence
of changes provided for by the Draft Guidelines and Standards lies in
the fact that the coastal States are authorized to determine, with due
account taken of international standards, the question on the
expediency of complete or partial removal of installations and
structures. The Draft interprets the notion of the removal in the sense
that it includes both complete and partial removal of the installation.

On the other hand, the Draft Guidelines and Standards establish
conditions under which installations or parts thereof will be allowed
to remain on the marine environment.

From the legal viewpoint the adoption of the Guidelines and
Standards for the removal of Offshore Installations and Structures in
the EEZ and on the Continental Shelf and their practical
implementation will mean the beginning of the formation of a new
rule of the law of the sea as a result of synthesing the content of the
legal norm fixed in the Geneva Convention on the Continental Shelf
while imparting the legal meaning of the provision of the new UN
Convention on the Law of the Sea.

The contents of this new legal norm include the right of the coastal
state to decide independently the question of complete or partial
removal of platforms and other artificial structures under their
Jurisdiction with due account taken of generally accepted international
standards, which will be adopted by the International Maritime
Organization.

The legal significance of the international standards from the
standpoint of the international law-making process can be defined as
follows: the rules for the removal of installations and structures reveal
that States are not convinced of their duty to completely remove
artificial structures and confirm that the definition of new norms of
international law on this question is underway.

264



COMMENTARY

Hasjim Djalal
Research and Development Agency
Ministry of Foreign Affairs
Jakarta, Indonesia

Ladies and gentlemen, in the short ten minutes that I have for
commenting on the topics, I shall talk on two separate problems. First,
I shall give general comments, and later, if time permits, I will try to
express one or two opinions regarding papers that have been
submitted.

By way of general comments, I would like to mention that the
navigation issue was one of the most difficult subjects we considered
in the conference. ] am happy to see among us Ambassador Aguilar,
who as Chairman of the Second Committee played a very active role
in this part of the negotiations. I remember dealing with him quite
extensively at the time. I am also happy to see here many of the
Americans who participated in that negotiation. I am opening myself
up to possible contradiction if whatever I say does not correspond to
their understanding, especially from my old friend Myron Nordquist,
who contradicts me on many things most of the time.

The major issue in that negotiation was always the contradiction
between the need to protect the navigating vessels and the need to
protect the coastal states, There was a lot of talk about international
trade and so forth, but in the end it boiled down only to that
particular issue, The problem is not at all international trade. I think
this is the reason why the role of IMO is somewhat dubious, because
the issue was warships. How are we going to handie the passage of
warships, ships with nuclear weapons, and so forth? There has never
been a problem with commercial vessels passing through the territorial
sea or through archipelagic waters. In this difficult question of
navigation, we tried to find a way to deal with the problem of
warships and underwater passage for nuclear submarines in straits and
archipelagic waters. ] remember that the debate was very heated from
time to time because a lot of people liked to confuse the need for
international trade of commercial vessels with the needs of warships.
In fact, I like to say now -- I could not say this ten years ago --
commercial navigation was used as hostage in order to gain
concessions for the navigation of warships. In that context it was
always projected that the interests of the international community
were tied up with the interests of warships, as if the coastal states
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were not part of the international community, and as if the coastal
states were against international trade and communication. This was
the situation.

Later, an understanding was reached on the two conf licting
interests, and regimes were devised for straits and sea lanes. That is
the first point that needs to be properly understood.

The second point is the confusion in equating straits with
archipelagic sea lanes. We had a great deal of difficulty in trying to
say that straits used for international navigation were not the same as
archipelagic sea lanes. In fact -- Ambassador Aguilar will have to
correct me here -- Indonesia did not like the rules mutatis mutandis
because it suggested the notion that straits and archipelagic sea lanes
are all the same. I negotiated with the American and some other
delegation to write down exactly what was mutatis mutandis.
Ambassador Aguilar told me that without muratis mutandis the article
would be too long, but we argued that mutatis mutandis confused the
difference between the rules on straits with the rules of archipelagic
sea lanes. And that confusion later turned out to be the crux of some
of the difficulty we had.

What are the differences, then, between straits used for
international navigation and archipelagic sea lanes as far as navigation
is concerned? In our minds, when we negotiated those paragraphs, we
were very clear: straits used for international navigation are those
waterways outside of archipelagic waters, We will not accept the
notion of straits used for international navigation inside the
archipelagic waters. That’s why we devised the notion of archipelagic
sea lanes. So, for instance, we admit that the Straits of Malacca and
Singapore are under the regime of straits used for international
navigation, but the Sunda Strait between Sumatra and Java is not. You
may ask me, "What is the difference?" The Convention itself defines
the difference, but no one seems to refer to it, and that’s why we have
some confusion.

Let me elaborate on some of the differences. In the definition of
straits used for international navigation, you will read about the
"freedom of navigation,” while in the definition of archipelagic sea
lanes the words are "rights of navigation.” To you the terms may sound
the same, but to me they are very different. "Freedom of navigation"
to us has the connotation of freedom of the high seas. That's why we
do not want that word used in relation to archipelagic waters. "Rights
of navigation" means that you may have the right but not necessarily
total freedom; there are some rules and regulations that you have to
follow. We recognize the right, but the exercise of that right must be
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under certain rules and regulations which may or may not be different
from the freedom of navigation that is in effect in the straits. That is
one of the major differences.

To emphasize the differences, in the follow-up definition we also
used different wording. We qualified "rights of navigation,” for
instance, with the words, "normal mode of navigation,” which we do
not find in the freedom of navigation. What does this phrase mean? In
my mind, in the straits used for international navigation there is no
classification of how you are going to transit, while in the sea lanes it
must be in the normal way. That’s why the words "normal mode" were
insisted upon there.

There was a third difference. In the provisions regarding straits, for
instance, there is no word "unobstructed." The coastal states are not
supposed to hamper or impede navigation. But in the sea lanes we do
use the word "unobstructed." I think Tom Clingan remembers the
differences in the two regimes. People ask me, "What's the
difference?" I don’t know the difference, but they are different. The
fact that different words are being used in cur minds means that
different notions are being discussed.

And there’s the fourth one, which is a very fundamental difference.
The sea lanes exist only on axis lines, and vessels cannot navigate
closer to coastal states than 10 percent of the width of the waterways.
That definition does not exist in the straits regime. In other words, one
cannot equate the waterways of sea lanes with the waterways of straits
used for international navigation because of this limitation.

Consequent to this, certainly the rights of states over the sealanes
are very different from the rights and obligations of states in straits
used for international navigation. Paragraph 4 in Article 49, which no
one has quoted, is the crux of the whole issue in our mind. It states
that archipelagic sea lanes passage "shall not in other respects affect
the status of the archipelagic waters, including the sea lanes, or the
exercise by the archipelagic State of its sovereignty over such waters
and their air space..." I think Ambassador Aguilar will remember that
we inserted this paragraph with the agreement of all toward the last
part of the negotiations. What does it mean? It means that archipelagic
waters are under full sovereignty of the archipelagic state. So is its air
space. The only exception is the recognition of the right of sea lanes
passage, and sea lanes passage is determined by the axis line and not
through the whole waterway of the strait in the geographical sense.

Out of this clarification comes the reason why in our minds the rule
of air navigation as established by ICAQ is not affected one way or
another, because sea lanes and air routes must be concomitant. Article
53 paragraph 1 states very clearly that an archipelagic state may
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designate sea lanes and air routes thereabove. One can never imagine
air routes in an archipelagic state above land territory. There was a
proposal, I remember, from the Federal Republic of Germany, to
change "thereabove" to "above the archipelago.” But that proposal was
not accepted, because if you designate the air routes "above the
archipelago” and the archipelago means land, water, and air space and
the sea bed, the air routes provided in the Convention would also lie
above land territory and would thereby totally confuse the notion of
air navigation under ICAQ rules. So the air routes that exist in the
Convention as far as the archipelagic state is concerned are only those
above water, above the sea lanes, and not at all intended for civil,
scheduled commercial aircraft but only for military aircraft. In fact,
the whole notion of sea lanes was devised for that purpose.

Finally, there was discussion about the role of IMO. Is the role of
IMO determinant or not? When we started talking about sea lanes, no
one knew exactly what IMCO (now IMO) had to do with them. In fact,
at that time when we talked about competent international
organizations, we asked ourselves, "Which ones?" No one said
definitively who they were. We thought it might have been IMO. But
then we checked and, as is very clearly stated in the paper by Mr.
Llistra, IMO had the function to determine safety for international
trade and all related technical matters. Specifically, it was to address
the need for establishing traffic separation schemes and routing
systems. No mention was made of establishing sea lanes, much less
establishing sea lanes under the Convention, which accommodated the
needs not of commercial vessels but warships and submarines which
have nothing to do with international trade. At one time we asked
ourselves, "Are we going to give IMO this function or not? Before an
archipelagic state designates sea lanes and refers its proposals to a
competent international organization, we will have to agree first which
international organization we are talking about here." IMO is simply,
at this moment, the only one, but one does not preclude the possibility
of referring a matter to IMO by an agreement between the coastal
state and whomever may be interested.

One of the difficulties in referring proposals to IMO regarding the
designation of sea lanes -- I think this is very crucial -- is that so
many members of IMO have not even signed, much less ratified, the
Convention, How can we, the archipelagic states, leave it to the non-
parties through IMO to determine where the sea lane is? In fact, we
are giving power to non-parties to decide what the Convention should
do and what we should do under the Convention. This is difficult for
some countries to do. It is difficult for Indonesia. We would like to
implement the Convention, especially in the determination of the sea
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lanes, in cooperation with the parties to the Convention, because we
are sure that the parties will respect it. But if we give the authority to
a non-party to decide, supposing later on non-parties don’t respect it?
Then what do we do? I raise the problem.

So far Indonesia has not yet established sea lanes under the
Convention. We once established sea lanes for fishing vessels, but that
is not the meaning intended here. We have been working on this issue
for years, but we have a problem, as I explained to you. How do we
establish sea lanes under the Convention? Do we have to discuss them
with somebody else? And who is this somebody else? Do we have to
discuss it through a competent international organization? Which one
is it now? One alternative is, of course, to follow the Convention very
faithfully, We would do so if we knew, as we understood when we
negotiated it, that the Convention would be universal and that all
states would abide by it. But now we face the reality that all states do
not abide by it. So if we follow this Convention on the whole, we face
a problem, as I explained.

The other alternative would be to establish sea lanes in accordance
with our legislation of 1962 that gave authority to our Naval Chief of
staff and our Minister of Defense to establish sea lanes. They have
never done so, but under our law that can be done. And if we do so
under our own law, then we don’t have to ask IMO. But other states
may not abide by the sea lanes based on our own legislation either.
That is the catch.
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COMMENTARY
FLAG STATE VERSUS PORT STATE IN MARITIME SAFETY

A.D. Couper
University of Wales
Cardiff

Some of the main points in the papers by Professor de Mestral and
Ton 1Jistra relating to the legal regime of navigation in various zones,
and especially the archipelagic question, were given exhaustive
treatment by Ambassador Hasjim Djalal.

I wish to concentrate my comments on the other impressively argued
paper by Mario Valenzuela. His paper deals with the intricacies of flag
state jurisdiction and port state control. I refer to aspects which Dr,
Valenzuela mentioned but did not elaborate on. These observations
may reinforce the general view of the Valenzuela paper that more
authority in terms of monitoring and taking action against substandard
ships is passing from Flag States to Port States. 1 see problems in
relation to Port State control with respect to ships’ crews and
certificates of competency under open registry flags. I would also like
to briefly consider the effects of the new "offshore" registers and the
implications they may have in terms of the implementation of safety
conventions by Flag States and Port States.

Nationality and Registration of Ships

The modern background to the registration issues stems from the
1958 Convention on the High Seas, which laid down principles of
nationality and registration of ships. These were further elaborated in
the 1982 Convention. In both Conventions it was stated that a "genuine
link" must exist between the state and the ship. More recently, in
1986, a draft international convention was signed at UNCTAD on the
conditions for the registration of ships. This defined, in some ways,
what is meant by a "genuine link."

The most obvious aspect of the registration of a ship is that the ship
becomes a floating part of the territory of the Fiag State. In accepting
a ship into its register a state can lay down specific conditions on the
construction, equipment, manning, operating, and social conditions.
These may be determined by the international Conventions ratified by
the state. The ship owners may also have to comply with national
legislation relating to strategic and fiscal matters.
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Shifts of Flags

It has long been customary for shipowners to register their ships
under various flags. Recently the number of states offering their flags
has increased. Currently, shipowners can choose from a "shopping list”
of some 24 states which are trying to attract ships to their registry.
Owners can pick a flag which allows them to escape certain
requirements under their national flags or obtain certain advantages
under other flags. These include the facility to reduce taxes, avoid
social security and pension constrictions, minimize other crew costs,
modify safety and social requirements, avoid training costs, facilitate
loans and mortgages, obtain subsidies, improve access to cargo, engage
in sabotage, circumvent flag boycotts and trade embargoes, avoid
confrontation with national state protagonists, obtain protection of
foreign naval forces, or simply reduce the costs of registration.

The owners in question may have little direct connection with
shipping. The owner may be a bank or a vertically integrated multi-
national, the primary interest of which lies in a massive use of raw
materials and the marketing of products. The management of the ships
may be located in a different country from the parent company. Few
shipowners are in fact managers and few managers are shipowners. At
present about 30 to 36 percent of world merchant shipping flies flags
different from the country of domicile of the owners.

There are now four basic types of registers in addition to the strictly
national registers, namely (a) Open Registers (the traditional FOC,
e.g., Liberia), (b) New Open Registers (e.g., Vanuatu), (d)
Dependency Registers (e.g., Gibraltar), (c) Flexible, International
Registers (e.g., the Norwegian International Register). In the near
future possibly 50 percent of merchant shipping will be under these
open registry flags.

Economic Basis for Flag Shifts and their Consequences

The factors of production in the shipping of the free enterprise
economies can almost be described as "Flag, Labor and Capital." These
factors may be combined internationally to produce the maximum
economic advantages in ship operations. The increasing tendency to
vary the flag arises from the more recent economic problems of
shipping.

In brief, in the years following 1973 oil prices rose, massive ship
orders were then in the pipeline, ship demand fell, freight rates fell,
and there was a slowing down in economic growth. Shipbuilding
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continued to be supported, there was an enormous ship surplus
created, and competition became more intense.

Ship management found that practically all ships® costs, including
capital, fuel, repairs, insurance, and port costs were common to most
operators on the international market. Crew costs and office overheads
were the only main variables. They were determined by flag and the
location of management respectively. A British flag tanker with a full
U.K. crew in the mid-1980s would, for example, have crew costs of
around $im. per annum. When the same ship was reflagged to
Bermuda and a Philippine crew employed, crew costs were reduced to
$0.5m. Had a PRC crew been obtained, costs would have gone to
about $0.3m. In the competitive conditions that prevailed this order of
saving could make the difference between laying up and continuing
to operate. For old ships, which were fully depreciated under the
Norwegian flag, about 50 percent of total costs were attributable to
manning. Between 1985 and 1986 around 130 ships (14m. DWT) left
the Norwegian flag and Norwegian shipping companies also located
their offices and staff overseas.

Corresponding to the proliferation of competing state registrations
there are competing Classification Societies. It may be possible to shop
around about 50 societies to obtain an in-class certificate. Only nine
of these societies belong to the International Association of
Classification Societies.

In the case of non-domiciled labor for OECD-owned shipping,
recruitment is mainly from developing countries, and some from
Poland. Between 1980 and 1986 reductions of seamen employed in the
countries of Western Europe were: Norway 35 to 25 thousand,
Denmark 15 to 10 thousand, Italy 55 to 30 thousand, and U.K. 68 to
30 thousand. Japanese merchant seamen were also reduced by 60
percent. Over the same period Philippine seamen increased from 30 to
60 thousand and there were increases in seamen from South Korea,
Hong Kong, Sri Lanka, PRC, and from small states in Central
America and remote island states such as Kiribati, for whom this is a
new and important source of income.

The recruitment of seafarers for several flags has often been
conducted by Commercial Manning Agencies. Wages and social
conditions quoted do not always correspond to what is actually
provided. Similarly, certificates of competency issued by some flag
states are often on the basis of previously held certificates; some at
least are of doubtful validity. This is a problem which may be
exacerbated by the shortage of officers which is emerging
internationally as a result of the moratorium in cadet recruitment and
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the closure of training establishments in Europe and elsewhere in the
past ten years.

Another relevant feature of the past decade has been the aging of
the fleets. There has been little new replacement of tankers and large
bulk vessels in particular. Quite a number of these ships must be
substandard in terms of the latest IMO and ILO Conventions and many
of the flags they are sailing under lack adequate Maritime
Administrations. The recent rise in freight rates has tended to bring
laid-up ships back into operation rather than increase the stock of new
vessels,

There is no doubt that the combination of several of these factors
are reflected in casualties. The league tables of incidents show the
flags of Cyprus, Maldives, Gibraltar, Honduras, Panama (and Greece
also) above the world average as a percentage of the tonnage and ships
at risk. When we look at the detentions of substandard ships in Europe
most of the same states feature. Interestingly, Liberia now appears
well down these casualty lists, but it has suffered a withdrawal of
tonnage from its flag. Panama shows an increase in casualties and has
gained tonnage, while Cyprus with the worst recent casualty record
has been making very fast gains in registrations!

Reactions to Flag Shifts

There are several basic changes which may now be mitigating the
more negative consequences of changes in flags. The first of these is
Port State control. In Western Europe the Memorandum of
Understanding enables Port States to implement international
Convention standards on the no-more-favorable treatment basis. This
ensures that the Conventions are applied to foreign vessels f lying flags
of states which are not parties to the conventions as well as to party
state flags.

The Memorandum of Understanding provision is undoubtedly a
major method of control. There are, however, some practical
problems. If ships have classification and survey certificates, if
officers have certificates of competency issued by the Flag State, and
if Articles of Agreement with the crew contain all the acceptable ILO
requirements, and in addition the ship has an ITF blue certificate, the
surveyor, in spite of appearances to the contrary, has difficulty in not
accepting these at face value. In the case of tankers, it is virtually
impossible for port state surveyors to inspect tanks and pipelines in
detail or examine the conditions of carriage of, say, dangerous
chemicals. Nevertheless, the Memorandum is a major advance in
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Western Europe towards the control of substandard ships, regardless
of flags.

Another related improvement is the World Maritime University
(WMU). This is a creation of IMO and is located at Malmo, Sweden.
One of the major courses at WMU is a two-year MSc in Maritime
Safety Administration (Engineering and Nautical). This is providing
well-trained staff for the administration and implementation of
Conventions on a world-wide basis.

A third measure is the 1986 United Nations Ship Registration
Convention. The "genuine link" provisions in the Convention are not
stringent requirements, but they have some substance. The Convention
will enter into force when at least 40 states, accounting for 25 percent
of world tonnage, become parties. This may take several years, but at
least in the formulation of rules relating to the new "flexible"
international registers of Norway and elsewhere several provisions of
the Convention are evident.

Fourthly, the so-called international registers which have been
opened by the U.K., France, Spain, Netherlands, West Germany, and
Norway are partly attempts to achieve the manning economies of the
traditional FOC while meeting Convention requirements.

Conclusion

The flag a ship flies is now largely a matter of commercial choice;
however, it is probably necessary to continue having national registers
and to fly national flags on merchant ships, even if many of these
flags are no longer very meaningful and can be changed quickly. This
ability to shift flag is in line with a form of globalization of shipping
whereby owners, labor, capital, and managerial locations are
increasingly geographically separated and mobile, but functionally
combined.

As a balance to the variable standards arising from a diversity of
registers, there are the minimal constraints which have appeared in the
1986 UNCTAD-sponsored Convention. More relevant for safety and
environmental protection are the provisions for port state control in
the 1982 Convention and the NW European Memorandum of
Understanding. It would be sensible to extend the Memorandum and
its data exchange system internationally, and, as Mario Valenzuela
emphasizes, ensure that this is implemented in line with international
conventions, not by national standards introduced unilaterally by
states. It would also be valuable to have an international system of
validating certificates of competency issued by flag states. Too often
certificates have been issued by states on the basis of previously held

274



certificates, the origins of which may be dubious. This may be
monitored more effectively under the new international registers,
although in the process they may acquire a greater share of the most
qualified staff trained in both developed and developing countries. It
would be a much greater safeguard if IMO had the authority to
validate training and examinations internationally on the basis of the
STCW standards.

It would be useful, likewise, to have a means of monitoring and
authorizing Classification Societies. In effect, with less meaning being
attached to the flag of a ship, there should be less authority
represented by the flag and more devolved to the world community
through port state implementation of safety Conventions on an
international basis.
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DISCUSSION

Edgar Gold: Thank you, Professor Couper, for a rather sobering
conclusion to this panel. Ladies and gentlemen, I hope you have some
comments and questions. The floor is open.

Jean-Pierre Queneudec; Hasjim Djalal has emphasized the difference
in terms used to define transit in archipelagic passage. He told us that
in other pertinent provisions of the Law of the Sea Convention transit
passage through international straits means freedom of navigation,
while archipelagic sealanes passage through archipelagic waters means
rights of navigation. I want to make two remarks and to ask a question
on that subject.

My first remark is that, in my opinion, two meanings are to be
attributed to the expression "right of navigation." One is the right of
states to sail ships flying their flag on the high seas under Article 90
of the Convention, and the other is the right of ships to navigate
through different maritime areas, in particular through archipelagic
waters.

My second remark is that in several international straits, traffic
separation schemes have been established through which ships are
legally obliged to navigate in accordance with regulations estabiishing
those sealanes, which are mandatory since the entry into force of the
COLREG Convention. So their freedom of navigation is limited and
very close to a right of navigation. My question is: is there really any
substantial difference that might be derived from using the word
"freedom of navigation" to qualif'y transit passage and the word "rights
of navigation" to qualify archipelagic passage?

Edgar Gold: Hasjim, I think you’ve spoken on this already, but you
might want to respond again.

Hasjim Djalal: The first remark is that rights belong to the state and
rights belong to the ships. The Convention says in Article 53 that all
ships and aircraft enjoy the right of archipelagic sealanes passage. It
says, "all ships,” so I shall leave you to determine whether states are
mentioned or not. They are not mentioned. That’s the first one. It
refers only to all ships.

The second one is, you said that in the straits traffic separation
schemes have been established. Yes, but not only in straits. Traffic
separation schemes can be established anywhere -- in territorial seas,
around promontories, anywhere as long as they are necessary for
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navigation. But these are not necessarily sealanes. In fact, this is the
confusion: as if traffic separation schemes are the same as sealanes.
They are not. This is my point. Traffic separation schemes are
technical matters of navigation for purposes of safety of navigation.
Their designation is within the function of IMO. We established a
traffic separation scheme in the Straits of Malacca and Singapore in
1973 or 1974. We did consult IMO and we did establish it and it is
useful. Its whole function is for safety of navigation. You are right
there. It is, of course, within the right of the coastal state to make
rules and regulations with regard to the safety of navigation. But to
my mind, sealanes are not established in the archipelagic waters for
the purpose of a traffic separation scheme. One can establish the
sealane without a traffic separation scheme, or one can establish a
traffic separation scheme even outside of the sealanes. In other
archipelagic waters where the regime of innocent passage is
applicable, one can also establish sealanes. So I think it is important to
avoid the confusion. The sealanes as they are intended in this
Convention, as I explained, are how to traverse the archipelagic
waters. In fact, under the innocent passage regime there is no problem
whatsoever for commercial vessels.

The question arises that this innocent passage regime is not
sufficient for warships. It is not sufficient for underwater navigation,
to be very frank with you. In the innocent passage regime submarines
will have to go on the surface and show their flags. No submarines like
to go on the surface while passing through the archipelagic waters.
They like to go underwater, and therefore you have to provide a
special place for them, equally for the warships. That is the main
function of the sealanes here,

Then you ask, "Is there any real difference between the right of
navigation through the archipelagic waters and the freedom of
navigation in the straits?" In my mind, yes, there is. I quoted an article
saying that the right of archipelagic sealanes passage shall be exercised
in a sealane which is fixed on an axis. Ships cannot go out of it. They
can only go out within a definite framework, 25 miles to the left, 25
miles to the right, not closer than 10 miles from the coastline. You
don't have that rule in straits. So there is a very clear definition.

The other thing is that this convention provided very clearly that
sealanes do not affect whatsoever the archipelagic states’ sovereignty
over the sealanes and over the air space, over the seabed, over the
resources. Sealanes do not affect at all international communication
through ICAO, because ICAQ routing always goes over the land
somewhere. It would be very dangerous for airplanes to follow the
sealanes through the archipelago, zig-zagging every five miles. Tt
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would be incredible. In fact, in one of the paragraphs originally in the
Convention there was an obligation that the sealanes we established
must also be sufficient for safe passage. Ambassador Aguilar will
correct me here. We agreed to drop that word "safe” because it would
be argued that if aircraft had to zig-zag every five miles to follow
above the waters, it might not be safe at all, and if something
happened we would be blamed. That is why the air routes problem
here is not intended at all to upset the ICAO routing system and ICAQ
system of international air navigation.

Edgar Gold: I'll take one further comment or question.

Constantinov: I wanted to make a brief comment on air flights above
the high seas. The Law of the Sea Convention draws considerable
interest not only from air lawyers but also from space lawyers. What
I am thinking about is not the common heritage concept. I would like
to draw your attention to the fact that, for the time being, there are
no clear legal rules regulating transit passage flights of space objects
over the high seas. I am thinking of space objects which are launched
into orbit or are returning to Earth from space missions. The Chicago
rules apply only to aircraft; they do not apply to outer space objects,
which are on transit passage through the airspace over the high seas.
These flights in outer space and in the air space above the high seas
are absolutely free. They are not specifically regulated like, for
example, air flights, the rules for which are enacted by ICAO
according to Article 12 of the Chicago Convention. So if outer space
activities continue to intensify, it will become increasingly necessary
to regulate on a universal international legal base the transit passage
of outer space objects through the air space of the high seas. This will
be essential for the security of the air traffic above the high seas. You
know that space objects are passing thousands of miles through the air
space above the high seas when they are returning from space.

Edgar Gold: Thank you. Professor de Mestral?

Armand de Mestral: One or two remarks in reaction to that comment.
I think we are seeing a resurgence of interest among a number of
states with respect to the necessity, at some point, of determining the
outer limits of national air space and setting thereby a limit to outer
space. For some ten years this issue has been essentially moot, but it
now seems to be coming back as an issue to be determined. There are
certainly no clear answers at this point. I'm not sure that the concept
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of transit passage is easily assimilable to the rapid rise towards space
of a rocket or the turning of a communication satellite of any sort
around the earth. Perhaps we’ll need to develop some new concept to
define that phenomenon. In practical terms, most -- although perhaps
not all today -- of these movements, at least in the initial launching
and indeed the return to land, involve military aircraft in one way or
another and hence are not touched by the Chicago system. This
explains why there is a fairly serious effort made, as the vehicles
return to space or as they are immediately leaving, to aim them cver
the high seas. But I think your point is well taken that if this form of
travel becomes more common we may well have to deal with it, and
there does seem to be some new interest in the problem of setting
limits to outer space and national jurisdiction in space at this point.

Edgar Gold: I think that concludes our very full session, ladies and
gentlemen, I'm very grateful to you for staying with us on this
beautiful, warm afternoon when the beach just across the road
beckoned. My thanks to the panel, which attacked a very intricate and
complex subject with great diversity and skill.
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Panel III

LIVING RESOURCES

Thomas Clingan: It gives me great pleasure to chair this particular
session on living resources. I think we’ve got some interesting
problems here. The provisions on living resources in the 1982
Convention are quite extensive and innovative in many respects, but
as in other sections of the treaty, some of the provisions are vague and
uncertain. Indeed there are gaps not covered by those provisions. The
uncertainties usually arose during the course of negotiations when
agreement couldn’t be reached. Vague and uncertain language was
inserted to get agreement on both sides, and the gaps usually arose
when certain situations were overlooked or in cases where no language
could be agreed upon and the matter was just left open. These gaps
have created situations that are now causing problems in regard to the
management of living resources.

The basic question that will be addressed here this morning is the
adequacy of international organizations and institutions to fill these
gaps. We will take a look at certain organizations and see how they fit
into the scheme of fisheries management of the 1982 Convention.
We're going to look at four different issues. The first is one of these
gaps which has caused a problem of considerable magnitude and
therefore considerable urgency in several parts of the world. This is
the problem of the so-called straddling stocks. The straddling stocks
provisions, as you know, cover two kinds of situations. The first is
where stocks are moving back and forth across boundaries between
countries. I don’t think we’re going to be addressing that particular
problem here. The second is where stocks move from the economic
zone to the high seas and from the high seas to the economic zone;
there are two Kinds of jurisdictions in those areas. Addressing this
question is someone who is highly qualified to do so: Bernard
Applebaum, Director-General of the International Directorate in the
Department of Fisheries and Oceans, from Canada. I now introduce
Mr. Applebaum.
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THE STRADDLING STOCKS PROBLEM:
THE NORTHWEST ATLANTIC SITUATION,
INTERNATIONAL LAV,
AND OPTIONS FOR COASTAL STATE ACTION

B. Applebaum
International Directorate
Department of Fisheries and Oceans
Canada

Introduction

In contemplating how to approach the scope of this subject, the
author quickly concluded that he should focus on the geographical
area he knows best, the Northwest Atlantic Fisheries Organization
(NAFQ), established by the convention on Future Multilateral
Cooperation in the Northwest Atlantic done at Ottawa, October 24,
1978 and in force January 1, 1979.

It is well known that the straddling stock problem, in one form or
another, affects a number of areas of the world. The recent study by
Miles and Burke! performed a useful service in providing an
overview of the problem from a world perspective. The focus in this
paper on developments in the Northwest Atlantic provides a useful
foundation for the analysis in this paper, in the broader perspective,
of the issues, and the relevant legal questions and principles.

The straddling stocks which are the subject of this paper are stocks
which straddle 200 mile limits, i.e., their range extends from inside a
coastal State’s limits to the high seas area outside these limits. This
paper does not deal with stocks which are entirely inside 200 miles,
straddling the boundary between two coastal states.

As an additional element of definition, the straddling stocks which
are the subject of this paper are coastal-related stocks, i.e., they do not
fall within the definition of highly migratory species that range widely

lFdward L. Miles and William T. Burke, "Pressures on the United
Nations Convention on the Law of the Sea of 1982 Arising From New
Fisheries Conflicts: The Problem of Straddling Stocks", Paper
presented to the Joint Soviet Maritime Law Association/Law of the
Sea Institute Symposium on the Law of the Sea, Moscow, 28 Nov - 2
December, 1988.
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over the oceans, diadromous species that range widely from a coastal
state base, or sedentary and similar species of varieties of shellfish. Put
in another way, the straddling stocks are fish for which there would
be no special category or legal status if fishing zones followed
continental shelf contours instead of being limited to 200 miles.

As the Law of the Sea Conference was drawing to a close, the few
coastal states concerned about the straddling stocks issue grudgingly
accepted the fact that the conference would not establish clear
jurisdictions which would ensure that fishing on these stocks outside
200 mile zones would be constrained in accordance with the
appropriate conservation limits.

The Canada-Argentine straddling stock proposal, tabled late in the
conference, was withdrawn under pressure from the President of the
Conference.

There is now a growing realization that the gap left in the
international legal framework is a serious one affecting several types
of fish stocks in a number of areas of the world, that major resources
in these areas are being threatened by the legally ambiguous situation
that exists, and that significant initiatives must be undertaken to bring
the problems in these areas under control. One of the purposes of this
paper is to indicate options open to coastal states, in the context of the
straddling stocks problem, to take action to help international fisheries
management organizations to meet their obligations and objectives in
conserving the stocks under their authority. The overriding objective
of this paper is to contribute to the development of norms of
international law, for the same purposes.

Northwest Atlantic Fisheries Management from the NAFO Perspective

The fishing grounds off Canada’s Atlantic coast extend beyond the
200-mile limit. These areas, outside 200 miles, known in Canada as the
Nose and Tail of the Grand Banks, are accordingly classified as high
seas. They are rich fishing grounds for a number of stocks which are
also fished inside the Canadian zone. These are the straddling stocks
which are the starting point for this paper.

Annex | provides the NAFQO map, showing the 200-mile limit, the
fishing ground contours, and the NAFO stock management areas. The
area under the management authority of NAFQ, referred to in the
NAFOQ Convention as the NAFQO Regulatory Area (NRA), is the area
outside the 200 mile limit.

NAFO was established in the context of the international consensus
that had been reached at that time on the Exclusive Economic Zone
and fisheries articles of the developing Law of the Sea Treaty, and the
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world-wide establishment of 200 mile limits pursuant to that
consensus. More specifically, it was established to, inter alia, manage
a number of fish stocks, identified as ten, which were not under the
exclusive management control, within 200 mile limits, of the coastal
states of the Northwest Atlantic. Of these ten stocks, seven are within
the definition of "straddling stocks,” as their biomasses "straddle” the
200-mile limit of one coastal state, Canada. Annex 2 is a table
providing details on these seven straddling stocks.

The relevant LOS articles, as they were in 1978 and in their final
form, left legal rights and obligations as regards these stocks -- and as
regards other stocks not under the exclusive management of coastal
states -- in an ambiguous condition. The result was that these stocks
were vulnerable to the international pressures that had led to
overfishing and depletion of the "landward" stocks that were now
under the exclusive management of coastal states within their 200-
mile zones. NAFQ was an early effort to bring those pressures under
control through a new international organization dedicated to
conservation and comprising all the states then fishing in the
particular area concerned, outside and adjacent to the Canadian 200-
mile limit.

The NAFOQ Convention was also seen, by its Parties, as a substantive
implementation of the relevant LOS articles, designed to reduce the
ambiguities of the "outside 200 miles" situation and, through practical
management measures, to avoid the conservation problems that could
otherwise result from these ambiguities. As such, NAFO was seen as
a natural transformation of its predecessor organization, ICNAF
(International Commission for the Northwest Atlantic Fisheries) which
had established a firm and detailed foundation in management
principles and measures that NAFQO inherited.

Basic elements of the NAFO Convention and management structure
are summarized in Annex 3.

The optimism that initiated NAFO appeared to be justified in the
immediately ensuing years. Two key principles, carried over from
NAFQO’s predecessor, ICNAF, were adopted at the outset as the
"pillars” of the conservation structure -- "conservative" conservation
in the setting of total allowable catch limits (TACs) for the stocks, and
maintenance of the traditional proportionate shares for the member
countries. The "conservative” conservation principle was implemented
in the form of "FO.1" or its equivalent -- a management approach that
set TACs significantly below the "Maximum Sustainable Yield" (MSY)
level, at 2/3 MSY in some cases -~ in order to provide a significant
degree of stability in annual catches, larger fish, more economic catch
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rates, and also to minimize the dangers inherent in the possibility of
errors in scientific assessments of the stocks.

This initial period was not entirely unmarred by problems.

In particular, one of the traditional fishing countries, Spain, did not
join NAFO for several years, and operated a major fishery in the area
outside the NAFO conservation framework, targeting one straddling
stock in particular, 3NO cod. Even after joining NAFO, Spain
continued to fish this stock in particular above the level set for Spain
by the NAFO conservation framework. Perhaps not by coincidence,
this particular straddling stock was, during the initial NAFO period
described, the only straddling stock that proved to be a significant
disappointment in failing to develop to the levels the scientists
identified as possible under proper management.

The other disturbing development during the initial period was the
appearance of "new flags" -- vessels flying the flags of countries with
no traditional fishery in the Northwest Atlantic and operating outside
the NAFO conservation framework.

These two problems -- Spain and the "new flags" -- were not,
however, seen, during the period up to 1985, as being harbingers of
serious problems for NAFO in the future. Most NAFO members
considered the future in a positive light, as being one where the
problems would be brought under control within the by now well-
established NAFQO management framework,

They had good reason to think so, and the good reason was the EEC.
The EEC, a founding member of NAFO, had been a strong supporter
of the NAFO conservation framework from the outset, supporting
"conservative® conservation in the form of FO.1 management or its
equivalent, and maintenance of traditional proportionate shares. With
Spain about to join the EEC, it seemed clear that the Spanish problem
would be resolved. As regards the "new flags," many were "joint
venture" operations of one kind or another, connected to Spain, and to
Portugal which was also about to join the EEC, and it seemed likely
that these operations would, through the EEC, also be brought under
control.

However, as of 1985, matters developed differently. With Spain and
Portugal scheduled to join the EEC on January 1, 1986, the EEC came
to the 1985 NAFQ annual meeting with a radical new position for the
1986 fishing season and beyond. The EEC’s position was that the
previous management had been too conservative, as a result of which
possible catches had been lost; accordingly, TACs should go up
substantially, thus providing higher quotas for all. When the EEC’s
position was not accepted, the EEC made clear that it would no longer
be bound by the NAFO conservation framework and would fish above
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the quotas assigned to it in accordance with that framework. The EEC
had the legal option, under the NAFO Convention, to take this action,
as the Convention provides a procedure under which a Party may
lodge formal written objections to management measures adopted by
the NAFO Fisheries Commission with the result that it will not be
legally bound, under the Convention, by such measures. In 1986 and
in the ensuing years, the EEC had lodged objections to most of the
management measures adopted annually by the NAFQO Fisheries
Commission.

In taking this action, the EEC has also operated a fishery on a ma jor
cod stock managed, not by NAFQ, but by Canada. This is the 2J3KL
cod stock, the biomass of which has been identified, by the scientists,
as being 95 percent within the Canadian 200-mile limit. The 5 percent
on-average over the year located outside Canada’s 200-mile limit has
become a target for EEC fisheries, which have thus undermined the
conservation regime established by Canada for this stock. In response
to this situation NAFO has, as of 1987, recognized that Canada is the
manager of this stock and has had a moratorium in place on fishing
for this stock outside 200 miles. However, the EEC has not complied
with the moratorium.

EEC catches in the NRA in 1988, excluding the three discrete stocks
and excluding 2J3KL cod, totalled about 37,400t, as compared with
the EEC’s total relevant NAFO quotas (16,000t). Fishing effort by
vessels flying the flags of non-NAFQ members has also been
increasing in recent years, totalling about 34,000t in the NRA in 1988
excluding the discrete stocks and excluding 2J3KL cod. As compared
with the total of the TACs established by NAFO for the relevant
stocks, 125,000t (this does not include 2J3KL cod), the combined
overfishing outcomes, 55,400t, are significant. Catches of the stocks
normally targeted by these fleets, cod and flatfish, have of late
declined so disastrously that the effort has shifted to the redfish stocks
in the NRA, which have been stable up to now but will not continue
in a stable state under the new effort being directed at them.

The resulting situation has cast doubt on the future viability of
NAFO to provide for conservation in the area which is supposed to be
under its control. This, combined with developments in other parts of
the world, has also cast doubt on the viability of similar multilateral
fisheries organizations, in place or being considered.? The issues

*Similar fisheries organizations in place in other parts of the world
include ICCAT (International Commission for the Conservation of
Atlantic Tunas), NASCO (North Atlantic Salmon Conservation
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involved are broad. They encompass international relations, fisheries
management, approaches, and international law. The focus must,
inevitably, return to international law, including the relevant texts of
the Law of the Sea Treaty and corollary principles to be drawn from
those texts, and from other sources of international law, to guide
future developments.

The Law

LOS Treaty Texts

Central Position of Coastal State Duties, Rights, and Legal and

Other Interests

The starting point for this analysis of the relevant legal questions
and principles is the submission that, in the case of straddling stocks,
the duties, rights, and interests of all states are centered on the
predominant duties, rights, and interests® of the coastal states
involved.

The following analysis supports the proposition that the LOS text
provides for the coastal state, as regards straddling stocks outside 200
miles, substantive duties, rights and interests which have preferential
status over those of other states.

It is essential at the outset to register the fact (though it should be
self-evident) that the portion of a straddling stock that is inside a
coastal state's 200 mile limit is, in terms of its legal status, a resource
of the 200-mile zone, fully subject to the duties, rights and interests
of the coastal state to which the zone belongs. Registration of this fact
sheds an important light on the meaning of the LOS texts that are
referred to below.

Article 61 gives the coastal state a duty to "ensure, through proper
conservation and management measures, that the maintenance of the
living resources in the exclusive economic zone is not endangered by

Organization), IWC (International Whaling Commission), ICSEAF
(International Commission for the Southeast Atlantic Fisheries), and
IPFC (Indo-Pacific Fishery Commission). Consideration has been
given to a NAFO-type organization for the "doughnut hole" fisheries
in the North Pacific area,

3The word "interests" is used in this paper to denote two different
kinds of interests involved -- legal interests similar to property rights,
and other interests, of the nature of wants or needs.
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over-exploitation.” "As appropriate," the coastal state and competent
organizations "shall cooperate to this end."

It is noteworthy that the duty of the coastal state described above is
not limited, in the text, to the area inside its 200 mile zone. The
relevance of this fact becomes obvious in the straddling stock context,
bearing in mind the need, in the case of such stocks, for proper
conservation and management measures both inside and ourside the
zone.

One way for a coastal state to carry out the duty to get the necessary
measures in place outside its 200-mile zone, is by obtaining these
measures through an international organization like NAFO, thus
ensuring that the straddling stock resource in its zone is not
endangered by over-exploitation. But what if this organization cannot
"deliver the goods," so to speak? The coastal state continues to have the
duty, and cooperation with the relevant international organization does
not, any longer, appear to be "appropriate.” Can the LOS Convention
have created a duty without rights through which it can satisfy that
duty? Whether or not this is so, it can certainly be argued that the
duty of the coastal state creates a duty on the part of other states to
make it possible for the coastal state to honor its duty. This is a point
which will be picked up later in this section.

Article 62 requires the coastal state to promote the objective of
optimum utilization of the living resources in its EEZ. The question
arises, how does a coastal state do that as regards a straddling stock,
when the fisheries of other countries outside its 200 mile zone
undermine the productivity, and therefore the optimum utilization, of
that stock, to the point where catches and catch rates decline, and
fisheries become less and less viable?

While Article 62 creates a duty to "promote” rather than "ensure,” as
in Article 61, it is clear that Article 62 reinforces the duties, rights
and interest of the coastal state.

Article 63 states that for straddling stocks, the coastal state and the
states fishing outside the 200 mile limit "shall seek to agree" on
conservation measures in the area outside 200 miles.

Two points require drawing out here.

The first point is that the coastal state is accorded, in this provision,
a preferential position over other states outside 200 miles in two
respects:

a) the obligation between the coastal state and the other states to

"seek to agree” applies as regards the non-coastal state only if it
is actually fishing outside the 200 mile limit, but it applies for

288



the coastal state whether or not the coastal state is fishing the
particular stock inside or outside 200 miles, i.e. the obligation
arises solely by virtue of the coastal state’s legal status as such,
with duties, rights and interests as regards this stock both inside
and outside the zone;

b) the requirement to seek to agree is limited to the area outside
200 miles, i.e. there is no obligation for the coastal state to seek
to agree on measures for the stock as a whole or to coordinate
the measures it takes inside its zone with those to be applied
outside its zone -- the measures inside its zone are in its sole
discretion. This provision is one of the sources of the
"consistency” principle* which will be explored further at a
later stage in this paper.

The second point is the non-limiting effect of the obligation of the
coastal state to participate in a process of seeking to agree on measures
outside its limits. This is an obligation which logically follows, as a
step in the process, from its duty under Article 61 to ensure the
maintenance of the resources within its zone; however, the coastal
state’s obligations to "seek and agree” in no way limits the rights of the
coastal state that flow from its duty to ensure the maintenance of the
resources within its zone, or the obligations of other states that flow
from the coastal state’s rights, duties and interests. In other words,
having sought to agree, and failed, the coastal state has the duty and
the right to take other steps. Some suggestions as to what these steps
might be are raised later in this paper.

Article 116 states clearly that the right to fish on the high seas is
subject to "the rights and duties as well as the interests of coastal states
provided for" in the Convention.

While the text makes specific reference to Article 63, paragraph 2,
and Articles 64 to 67, the precedmg inter alia" makes clear that nghts
duties and interests provided in other provisions are also applicable.?

The previous comments on Article 61 should be referred back to at
this point.

47.e., the principle that measures taken outside the zone must be
consistent with the measures taken, entirely unilaterally, by the coastal
state inside the zone.

®Miles and Burke, op. cit., p. 22.
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First of all, it should be noted that while Article 116 states that the
right to fish on the high seas is subject to the rights and duties, as well
as the interests, of coastal states, there is no similar "reciprocal”
provision in Article 61 or 62 limiting the rights and obligations of
coastal states in 200 mile zones. The preferential position of the coastal
state in the management of the straddling stock as a whole, shouid,
accordingly, be obvious.

Secondly, if there were any doubt that the coastal state’s duty, under
Article 61, to ensure that the maintenance of the living resources in its
zone is not endangered by over-exploitation, together with its rights
and interests, translates legally into a right outside its zone, that doubt
should be resolved by Article 116, which makes clear that the right to
fish on the high seas is subordinate to the preferential right of the
coastal state.

Burke has made this point in the following manner®:

Article 116 subjects the rights to fish to Article 63(2) and other
articles establishing coastal State rights, duties and interests. It is
plain that the coastal State has extensive rights over the EEZ portion
of the stock and is legally competent to decide upon any necessary
conservation measures as well as upon the extent and conditions of
foreign access to the stock in the zone. /f fishing on the high seas is
subject to the coastal State’s right to establish conservation measures
in the EEZ, this would appear to mean that others must recoghize
these measures as applicable wherever the stock in question is found
on the high seas. If the fishing State is not thus obliged to recognize
and to observe coastal State measures, the prospect is that they
would be made ineffective for the stock as a whole. Whether or not
failure to observe those measures on the high seas would have such an
effect would depend on the extent, timing and methods of such
fishing. If significant high seas harvesting occurs the probability is
that coastal State measures would fail. Such an outcome seems to be
inconsistent with Articles 116, 63(2) and other EEZ (fisheries
provisions (emphasis added)."

Swilliam T. Burke, *Convention on the Law of the Sea: provisions on
conditions of access to fisheries subject to national Jjurisdiction,
"Expert Consultation on the Conditions of Access to the Fish
Resources of the Exclusive Economic Zone™, FAQ Fisheries Report
No. 213, FAOQ, Rome, 1982, p. 39,
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Articles 117, 118 and 119 establish the general obligation, together
with specific details, concerning conservation outside 200 miles. It is
implicit, of course, that the portion of a straddling stock that is
cutside 200 miles has the legal status of a resource of the high seas,
and that states fishing this resource on the high seas have substantive
duties and rights as regards this portion of the straddling stocks.

However, as the preceding references and comments make clear,
these rights and duties are of a secondary nature when compared to,
and to the extent they come in conflict with, the rights and duties of
coastal states as regards straddling stocks. Outside the 200-mile limit,
states do not have the same freedom of action as regards straddling
stocks as they do for discrete stocks. For straddling stocks, the sense
of the LOS articles is that the measures they take outside the zone
must conform, in some appropriate manner, to the measures estab-
lished for these stocks by the coastal state concerned.

The Non-Discrimination Provision -- Legal Analysis and

Implications

The non-discrimination provision at the end of Article 119 is of
particular interest with regard to current problems in the Northwest
Atlantic involving one member of NAFO and the non-members whose
vessels also fish in the area.

Considering that one of the primary norms that have applied to the
management of fisheries in the area has been the maintenance of
proportionate shares in accordance with a long-established percentage
share formula applied to each stock, certain implications flow from
the Article 119 non-discrimination provision.

As regards the "NAFO member problem" it appears that the uni-
lateral measures adopted by the member concerned, described by that
member as conservation measures in accordance with the terminology
of Article 119, discriminate severely against the fishermen of other
states because these measures increase the proportion of the total catch
for the fishermen of the NAFO member concerned, decreasing the
proportionate share of the other members. Further, in depleting the
stock through overfishing, the NAFO member concerned further
discriminates against other members, who pay the price, in the long
term, for the benefits obtained in the short term by the overfishing
member.

As regards the non-member or "new entrant” problem, a similar
analysis applies. Given the firm establishment of the proportionate
sharing principle, and the fact that the total needs of the countries that
traditionally fish in the area exceed the TACs that have been
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established (as well as the TACs that would be established on the basis
of rebuilt stocks) there would appear to be no "room," factually or
legally, for any new entrant unless the NAFO members agree to
reduce their proportionate shares to create a new share for the new
entrant. Current catches by non-members of NAFO discriminate
against NAFO members by reducing their proportionate shares of the
total catch, and, through the resulting overfishing, by reducing their
actual catches in the long term. Further, discrimination exists through
the fact that the NAFO members have, over many years, restricted
their catches in the interest of stock conservation, while the new
entrants have paid none of the costs for the stocks they fish.

The contrary argument is, of course, that measures taken against
hew entrants amount to discrimination, contrary to Article 119,
because the new entrant claims the right to fish in the high seas.

However, a strong counter-argument can be made that exclusion of
new entrants is not discrimination in the Northwest Atlantic and in
other similar circumstances. It should be noted, first of all, that all the
NAFO members are themselves exercising their right to fish in the
high seas, as the NRA is high seas. As TACs are distributed by NAFO
in accordance with customary proportionate shares, the fact that the
share for a specific NAFO member may be 10 percent or 5 percent or
2 percent cannot be considered as creating a situation of discrimi-
nation against that member. The corollary is that the fact that the
customary proportionate share for a non-member is zero also does not
create a discriminatory situation. In fact, the question may be asked
of any non-member claiming the right to start a new fishery in the
NRA -- what is the proportionate share claimed? There can, of
course, be no rational answer to this question.

Reference should be made, at this point, back to Article 116,
paragraph c), which states that the right to fish in the high seas is
subject to "the provisions of this section.” The analysis given above of
the non-discrimination provision of this section of the LOS treaty
supports the argument that;

a) states do not have the automatic right to enter into any high seas
fishery that they choose, because in some cases, such entry
discriminates against the fishermen of other states;

b) states that have a traditional presence in a high seas fishery may,

in certain circumstances, have the right to take steps to exclude
new entrants, and such steps do not constitute discrimination.
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The 1958 Convention on Fishing and Conservation of the Living
Resources of the High Seas

This Convention has not been ratified by any NAFO members.

The following majority of EC member states are Parties: Belgium,
Denmark, France, Netherlands, Portugal, Spain, United Kingdom.

The U.S. and Mexico are also Parties (vessels flying the flags of
these two non-members of NAFO fish in the NRA),

The relevance of most of the provisions of this Convention, in terms
of providing binding rules applicable to the straddling stock problem
described in the paper, is open to argument. This is because the 1958
Convention is written in terms of coastal state rights and interests in
areas of the high seas adjacent to its territorial sea. The subject of this
paper being an area of the high seas adjacent to the 200-mile limit,
and therefore, by definition, not adjacent to the territorial sea, the
difficulty in any direct application is clear.

However, an interesting counter-argument can be made that the
rights of a coastal state under the 1958 Convention, as regards the area
adjacent to its territorial sea, are not negatively affected by its
extension of a 200-mile limit in conformity with UNCLOS.

The key provisions of the 1958 Convention would appear to be
Articles 6 and 7 which provide inter alia, that a coastal state has a
special interest in the maintenance of productivity in the area adjacent
to its territorial sea, other states must not enforce conservation
measures in the adjacent area opposed to those of the coastal state, and
the coastal state may adopt unilateral measures in the adjacent area,
subject to the requirements specified in the Convention.

The basis for the argument that the 1958 Convention may be
applicable lies in Article 311 of UNCLOS. Article 311, paragraph 1
states:

This Convention shall prevail, as between the States Parties, over the
Geneva Conventions on the Law of the Sea of 29 April 1958.

The word, "prevail® would appear to denote that in any circumstance
where there is a conflict between provisions of the 1958 Convention
and UNCLOS, the latter overrides. The word "prevail” does not denote
replacement, or lapse, of the 1958 Conventions.

This argument is reinforced by Article 311, paragraph 2, which
states:
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This Convention shall not alter the rights and obligations of States
Parties which arise from other agreements compatible with this
Convention and which do not affect the enjoyment by other States
Parties of their rights or the performance of their obligations under
this Convention.

1t may be argued that the Convention on Fishing and Conservation
of the Living Resources of the High Seas is basically compatible with
UNCLOS, and that therefore the provisions of the 1958 Convention
specified above, which do not conflict with the provision of UNCLOS,
remain applicable.

The underlying rationale for this argument is that it was the purpose
of UNCLOS to expand the duties, rights, and interests of coastal states
within a specified area, 200 miles, not to detract from what the coastal
state already had under the 1958 Convention {except insofar as there
is a clear conflict, in which UNCLOS prevails). Certainly in the case
of straddling stocks it would be an odd conclusion to state that one
result of UNCLOS was to undermine the very limited rights that
coastal states had, prior to UNCLOS, with regard to straddling stocks
adjacent to their coasts to the full extent of their migratory range.

One provision of the 1958 Convention is indisputably relevant in the
sense of providing a binding obligation. Article 8 provides that any
state with a special interest in the conservation of the living resources
in an area of the high seas not adjacent to its coast may take certain
action, including initiation of the compulsory dispute settiement
provisions of the Convention. This clearly provides an avenue for a
coastal state even if it has no fishery in the area concerned, to compel
the adoption of appropriate conservation measures in the area beyond
200 miles for a stock which straddles its 200-mile limit.

The NAFO Convention as a Source of Norms of International Law

The possibility that the NAFO Convention contains norms of
international law in the fisheries field should not come as a surprise.
Born of the LOS treaty, the NAFO Convention represents a serious
effort by key members of the international community to deduce,
from the broad norms of the LOS treaty, subsidiary norms essential to
"breathe life" into the LOS treaty texts.

Two provisions of the NAFO Convention, both contained in Article
X1 of the Convention, are particularly relevant in this context. Article
X1 is reproduced as an attachment to Annex 3.

Paragraph 3 of Article X1 is the consistency provision, and requires
the NAFO Fisheries Commission, in establishing management
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measures for straddling stocks, to seek to ensure that such measures
are consistent with those established by the coastal state inside the
zone for these stocks. It has been submitted, in a previous section of
the paper, that the consistency requirement is implicit in the LOS
provisions. It appears that the fifteen parties that negotiated the
NAFO Convention (which includes all the current Parties plus the
U.S., which did not become a Party) may have thought so too, and
decided to make this explicit in the NAFQ Convention.

Paragraph 4 of Article XI recognizes the special interest of Canada
in the stocks of the NAFO Regulatory Area (both the straddling stocks
and the discrete stocks). The provision specifies the reasons for the
recognition -- the surveillance and inspection activities. The special
legal position of the coastal state, as described in this paper, was
obscured to avoid prejudicing legal positions on this subject.

The consistency provision has been applied in NAFO in two ways.

First, the Fisheries Commission has followed the lead of the coastal
state in adopting the FO.1 formula, or its equivalent, for the setting of
TACSs. As a result there has been a single TAC established for each
straddling stock as a whole, with member quotas also applied to the
stock as a whole, so there has been no need to consider the connection
between two separate sets of measures.

Second, as regards the 2J3KL cod stock which is under Canada’s
sole management authority, the Commission has recognized that the
TAC is fully subscribed by Canada and accordingly that the
appropriate measure to adopt, for the purpose of consistency between
the area outside and the area inside 200 miles, is a moratorium on
fishing this stock outside 200 miles.

Arguments can, of course, be made that other approaches are
possible for the NAFO-managed stocks and the Canadian-managed
2J3KL cod stock, within the concept of consistency. There is no doubt
that this is true, as a hypothetical concept, though this does not detract
from the validity of the current approach in NAFQO as being
considered, by the majority of its members, as valid applications of
the consistency principle.

However, as regards the establishment of management measures for
straddling stocks managed by NAFO, it appears that even if a
different system applied, and separate management measures were
implemented outside the 200-mile limit, the result would be the same
in terms of the ceiling TACs for the stocks. The management strategy
adopted by the coastal state, e.g. FO.1, would provide the overriding
rule, and the Commission, to ensure consistency, could not adopt a
management strategy that would provide a higher level of exploitation.
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If the system produced, at the outset, separate FO.1 TACs, the net
result would be a single FO.1 TAC.

Bilateral Treaties in the Northwest Atlantic as a Source of Norms of
International Law

The relevant provisions of these treaties are reproduced in Annex
4. A review will quickly indicate that the norms that emerge are
consistent with, and support, three of the norms described in this
paper as implicit, and explicit, in the other relevant sources of
international law, i.e.

a) the general obligation to ensure the conservation of the living
resources in areas outside the jurisdiction of coastal states;

b) recognition of the special interest of the coastal state in the
portion of a straddling stock outside its 200-mile limit; and

¢) recognition of the requirement that measures adopted for the
area adjacent to a coastal state’s 200 mile limit are consistent
with the measures adopted by the coastal state for the same
stock within its zone.

Options for Action by Coastal States

There is a broad spectrum of options for action by coastal states to
strengthen the conservation action of international fisheries
management organizations. The options which can be based on coastal
states’ preferential rights outside 200 miles regarding straddling stocks
may be reviewed for the purposes of this paper under four categories:

- incorporation in coastal state law of provisions related to
preferential rights over straddling stocks, and their enforcement;

- action in conformity with international law relating to
retorsion;

- dispute settlement;

- action in conformity with International Law relating to reprisals.
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Incorporation in Coastal State Law of Provisions Related io
Preferential Rights Over Straddling Stocks, and Their Enforcement

The 1starting point for this approach is provided by Miles and
Burke:

If efforts to agree on a conservation regime are unsuccessful,
although all parties have negotiated in good faith to secure such a
regime, what further procedural steps may be taken? Does the
treaty permit further actions by the coastal state to seek recognition
of its right to exercise sovereign rights over the straddling stocks?
Is the situation beyond effective action under the treaty? The
answer to this is clearly no. The treaty provides that the coastal state
has superior rights over straddling stocks. In the absence of agreed
measures, under the treaty the coastal state might prescribe
measures for observation by all who fish the straddling stocks,
including on the high seas; demand that these states observe these
measures; and if refused, seek a remedy through the compulsory
dispute mechanism,

Miles’ suggestion that "the coastal state might prescribe measures for
observation by all who fish the straddling stocks, including on the
high seas" leads, in his view, to dispute settlement, but there are other
possibilities.

One possibility open to the coastal state is to incorporate, in its
domestic legislation, in some manner consistent with its obligations
under international law, provisions relating to its preferential rights
over straddling stocks outside its 200-mile limit. Such incorporation
could provide for regulations applicable outside its 200-mile limit and,
for enforcement of these regulation outside 200 miles in, for example,
cases where there are bilateral or multilateral agreements providing for
such enforcement.

It should be noted that provision for non-flag state enforcement on
the high seas has already been made in at least one international
fisheries management convention, the International Convention for the
High Seas Fisheries of the North Pacific Ocean in force 1953 (Article
X).

"Miles and Burke, op. cit., p. 24.
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Action in Conformity with International Law Related to Retorsion
Kelsen defines retorsion in the following manner:®

the conduct by which a state violates some interest of another state
may not be a delict, that is to say, the state whose interest is violated
may not be authorized to execute a sanction by taking an enforce-
ment action against the state which has violated its interest; but it
may react by a similar violation of an interest of the latter state.
Such a reaction is called a retorsion. It is no sanction, for it is not an
enforcement action -- the employment of physical force in case of
resistance not being permitted.

Elements of retorsion are included in the following list of recourses
provided by Miles and Burke:®

Diplomatic action (protests), domestic remedies (embargoes on
fishery or other trade, refusal of access to ports for logistic support,
denials of economic assistance, suspension of particular benefits),
international sanctions (remedies available under international
agreements, including trade agreements) are all possible instrument-
alities. Whether any of these are available and, if so, feasible to
employ is another question -- the point is that a state whose
interests are harmed by refusal of a high seas fishing state to take
necessary conservation measures is not necessarily helpless.

In the Northwest Atlantic situation, Canada has employed the
following:

- diplomatic action (protests) to the EEC and to the non-NAFQ
members fishing in the NAFO Regulatory Area;

- refusal of access to ports to the same parties, except in cases of
force majeure.

8Hans Kelsen, Principles of International Law (New York: Rinehardt
and Company Inc., 1959), p. 25.

“Miles and Burke, op. cit., p. 22.
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Dispute Settlement

Quoting from Miles and Burke again:!?
If the 1982 Convention on the Law of the Sea were in force ...
between the states concerned, disputes about the application of
articles concerning high seas fishing would be subject to compulsory
dispute proceedings in Part XV,

In the interim there are, of course, other possible approaches to
dispute settlement. These are diverse and require no exhaustive
commentary in this paper. Reference has already been made
previously in this paper to the compulsory dispute settlement provision
of the 1958 Convention on Fishing and Conservation of the Living
Resources of the High Seas, and the fact that, at the present time,
Canada is not party to this Convention,

In any event, governments are generally very reluctant to engage in
compulsory dispute settlement processes for a number of reasons,
including the heavy costs involved in personnel and money and the
time required to obtain results.

Action in Conformity with International Law Relating to Reprisals
Kelsen’s definition of the law relating to reprisals is as follows:1!

Reprisals are acts which, although normally illegal, are exceptionally
permitted as reaction of one state against a violation of its request
by another state. Typical examples are ... nonfulfillment of treaty
obligations in relation to that state.

The starting point for consideration of this option is the submission
that, under certain circumstances, a state which permits its nationals
to fish straddling stocks outside the 200-mile limit of a coastal state
has violated the rights of that coastal state and its own obligations
under international law to that state and has thus committed an
international delict.

The range of possible retaliatory actions by the coastal state is, of
course, very broad in theory, but very limited in terms of practic-

10Miles and Burke, op. cit., p. 22.
YHans Kelsen, op. cit., pp. 23-24.
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ability in situations where states try to minimize the disruptions to
their normal relations.

Summary -- Iaternational Legal Norms Applicable to Straddling
Stocks

The following is an attempt to articulate specific norms that may be
deduced from the comments above and from texts referenced, with
commentaries summarizing points made earlier in this paper.

1. The right to fish on the high seas is subject to specific obligations
and limitations, including the obligation to respect the duties, rights
and interests of coastal states in stocks which extend, beyond their
200 mile limits, into the high seas.

These obligations include the following specifics:

a)
b)

¢)

to take the necessary conservation measures (Article 117 LOS);
to cooperate with other states in taking such measures (Article
117 LOS);

to ensure that the measures adopted are non-discriminatory
against the fishermen of any state (Article 119 LOS).

2. States have the duty to take, or cooperate with other states in taking
such measures for their respective nationals as may be necessary to
ensure consistency between:

a)

b)

the measures in place for their nationals regulating their fisheries
on the high seas on stocks that occur both on the high seas and
within an area under the fisheries jurisdiction of a coastal state,
and

any measures taken by the coastal state for the management and
conservation of the same stocks with respect to fishing activities
conducted within the area under its fisheries jurisdiction.

3. Where fisheries take place in an area ad jacent to the 200 mile limit
of a coastal state, the state whose nationals conduct such fisheries:

a)

shall not adopt for the regulation of such fisheries, measures
which are opposed to those which have been adopted by the
coastal state for a stock or stocks which extend beyond the
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coastal state’s 200 mile limit, and which undermine the ob jectives
of such coastal state measures,

b) shall prevent fisheries by its nationals which undermine the
objectives of such coastal state measures.

While this provision would appear to be the logical obverse of
the previous provision, it is a necessary re-statement of the primary
norm, if only because the "consistency" concept in the previous text
is open to distortive interpretation.

4. States have an obligation to prevent harm to coastal states resulting
from fishing on the high seas.

It is a recognized principle of international law that no state has
the right to use, or permit to be used, its territory in a way that
causes environmental harm to another state (sic utere tuo alienum
non laedas). This obligation is expressed in the pollution context in
Article 194(2) of the LOS Convention.

In recent years, it has become clear that the obligation to
prevent harm extends to activities under a state’s control in any
location {e.g., liability for satellites falling from outer space).

In light of the above, it is submitted that a fishing state has an
obligation to prevent fishing of straddling stocks to the extent that
such fishing can be shown to damage a coastal state’s ability to
manage and conserve fisheries in its 200-mile zone in accordance
with the LOS Convention.

5. A state which permits its nationals to fish, in an area ad jacent to the
200 mile limit of a coastal state, at levels in excess of those
established for that state by the international organization
established to manage fisheries in the relevant area, is engaged in a
form of discrimination against other states fishing in accordance
with the levels established for those states by the international
organization concerned.

LOSC Article 119(3) provides that "(s)tates concerned shall
ensure that conservation measures (for high seas fisheries) and their
implementation do not discriminate in form or in fact against the
fishermen of any State.” If any state takes straddling stocks in
excess of agreed levels, while the catches of other interested states
remain at the customary levels in accordance with conservation
arrangements, then the "excess-fishing” state has discriminated in
fact against the other states involved in the fishery. This is so
because, if the other states are to adhere to their duty to conserve
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the fishery, they are unable to increase their catch as the "excess-
fishing" state has done,

. Where the nationals of a state fish, outside another state’s 200-mile
limit, a stock which occurs both inside and outside that limit, in the
event of failure between the coastal state and the other state to reach
agreement on management measures outside 200 miles for that stock,
the coastal state has the right to take unilateral measures to conserve
the stock.

LOSC Article 118 calls for the establishment of subregional or
regional fisheries organizations for the purpose of taking measures
necessary for the conservation of high seas fisheries. LOSC Article
63(2) also refers to such organizations, as a mechanism to "seek ...
to agree upon the measures necessary for the conservation of
(straddling stocks)." These provisions leave in doubt the means by
which conservation of stocks is to be ensured if direct negotiations
between the coastal state and fishing states should fail, or if the
(sub)regional organization is unable to agree on conservation
measures.

The 1958 Geneva Convention gave coastal states the right, in
certain circumstances, to adopt unilateral conservation measures
(Articie 7) in the area adjacent to its territorial sea. It could be
argued that the circumstance dealt with in the Geneva Convention
has been addressed by the extension of coastal state fisheries
jurisdiction to 200 miles. This argument seems weak, however,
since the nature of the problem, i.e. the fishing of stocks adjacent
to the outer limit of coastal state jurisdiction, remains the same. In
addition, the fundamental principle of fisheries conservation should
not be limited by arbitrary geographical lines.

The provisions of the LOS Convention support the view that the
duties, rights and interests of the coastal state with respect to
straddling stocks are superior to those of other states. The
Convention clearly defines the sovereign rights and duties of the
coastal state in its 200-mile zone, with respect to fisheries (LOSC,
Part V). The actions of other states beyond 200 miles should not be
allowed to derogate, in terms of their effects, from the sovereign
rights of the coastal state within its 200-mile zone.

In view of the above, it may be permissible for a coastal state,
in the absence of agreed measures, to take unilateral measures for
the conservation of straddling stocks. The nature of such unilateral
measures might vary according to the circumstances. An argument
can be made that such measures could not include enforcement
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against foreign flag vessels outside the coastal state’s 200-mile limit,
such enforcement being reserved exclusively to the flag state under
internationat law. The question may well be asked, however,
whether such enforcement might be justified under customary
international law, in circumstances equivalent to situations where
a state faces a serious threat from action taken outside its
boundaries where such action has the effect, in some way, of
crossing these boundaries. Further analyses of this point would be
useful.

. States have the duty to prevent their nationals from fishing in areas
of the high seas for which international conservation regulations have
been promulgated by an international organization established to
manage the fisheries of the area concerned, and the available catches
have been fully allocated to the members of the organization.

There is clearly an international legal norm favoring, for states
that have traditionally fished a particular area, priority over new
entrants to the fishery. For example, under LOSC Article 62(3), "the
need to minimize economic dislocation in States whose nationals
have habitually fished in the (200~ mile) zone" is a relevant factor
to be taken into account by a coastal state in giving access to the
fisheries in its 200-mile zone. This provision reflects the customary
practice of "grandfathering" traditional fisheries when the coastal
state extends its fisheries jurisdiction.

Traditional rights are also given recognition in other
conventions. For example, Article XI(4) of the NAFO Convention
obliges the Fisheries Commission to take into account the interests
of Commission members whose vessels have traditionally fished in
the Regulatory Area in allocating catches.

These examples, and the discrimination analysis provided
previously in this paper, support the view that a fully subscribed
high seas fishery, subject to internationally agreed conservation
measures, is closed to new entrants unless the agreed measures are
adjusted to provide an allocation to the new entrants,

Conclusion

The Law of the Sea Convention, in establishing an outer limit of 200
miles for coastal state jurisdiction over fisheries, has exposed major

stocks, in a number of areas of the world, to international fishing
pressures similar to those which affected, prior to the late 1970s, those

stocks now under clear coastal state control. The straddling stocks in
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a number of areas of the world are a significant sub-category of these
exposed stocks because of their substantial volume and value.
However, this significance extends beyond the level of economic
analysis because the availability of these stocks outside 200-mile limits
undermines, to a significant degree, the sovereign rights of coastal
states with regard to the portions of these stocks inside their zones.

The international community, in developing the LOS Convention,
knew that, as regards fisheries outside 200 miles, they were leaving a
Jurisdictional gap and an environmental protection gap which would
have to be dealt with in some way at some point in the future.

One way that looked promising at the outset was through inter-
national organizations that would establish sound conservation
structures and make them work. This paper has shown how one such
organization, NAFQ, is now running into serious problems in this
respect. The limitations of such organizations, dependent on
international consensus among its members, and on the willingness of
other countries to stay out of the fisheries concerned, undermine the
ability of these organizations to do their job.

Current developments in a number of areas of the world suggest the
possibility that the time has come for a reassessment of the inter-
national legal principles in play regarding fisheries conservation and
environmental protection in order to determine if these principles can
be developed so as to strengthen international institutions and make
them more effective.

This paper, starting from a factuatl description of developments in
one particular area of the world, the Northwest Atlantic, has
attempted to grapple with the relevant law and the options open to
coastal states to take initiatives of a unilateral nature which might
support the objectives of international fisheries management
organizations. The author cannot, however, help but wonder if a
multilateral initiative is viable as the most desirable way of dealing
with the problems of conservation of resources available in the high
seas. The idea for such an initiative is bound to run into the normal
opposition and, in particular, puzziement regarding its viability in the
situation where the Law of the Sea Convention itself is not yet in
force. Nonetheless, it is plain that the current problems of overfishing
on the high seas are such that steps must be taken for their resolution,
through new and urgent international initiatives.
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ANNEX 1

MAP ILLUSTRATING NAFO'S CONVENTION AREA AND 200-MILE FISHING ZONE BOUNDARIES
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ANNEX 2

NAFO MANAGED STRADDLING STOCKS

STOCK 1986 TAC 1987 TAC 1988 TAC 1989 TAC
3NO Cod 33,000 33,000 40,000 25,000
3LN Redfish 25,000 25,000 25,000 25,000
3LNO A. Plaice 55,000 48,000 40,000 30,300
3LNO Yellowtail 15,000 15,000 15,000 5,000
3NO Witch 3,000 5,000 5,000 5,000
ANC Capelin 0 10,000 15,000 28,000
3+4 Squid 150,000 150,000 150,000 150,000
ANNEX 3

THE NAFQO CONVENTION -- RELEVANT ELEMENTS

The NAFO membership comprises twelve Parties as follows:
Bulgaria, Canada, Cuba, Denmark in respect of the Faroe Islands and
Greenland, the EEC, the German Democratic Republic, Iceland,
Japan, Norway, Poland, Romania, the USSR.

NAFO is composed of three bodies: 2 General Council, a Fisheries
Commission, and a Scientific Council. The Fisheries Commission is the
body that manages the NAFO Regulatory Area {NRA) and is
composed of all the NAFO members except Iceland.

NAFO holds a regular annual meeting in September of each year,
to establish the management measures for the NRA for the f ollowing
year. This meeting is preceded by a regular annual meeting in June of
each year of the Scientific Council, which provides scientific advice
to the Fisheries Commission in accordance with the terms of reference
previously specified by the Commission or on its own initiative under
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certain circumstances. Additional meetings of any of the bodies can be
and have been held at other times of the year as required.

The key guidelines for the adoption of management measures are
contained in Article X1 of the Convention (included). They comprise
optimum utilization, management measures for straddling stocks
outside 200 miles consistent with management measures inside 200
miles, respect for traditional fisheries, and special consideration for
Canada in allocations.

The system for implementing management measures is as follows:
the Fisheries Commission, based on the advice of the Scientific
Council, adopts, by majority vote, TACs and other relevant measures
for the NRA; it then adopts, by majority vote, the respective quotas
for each stock for each of the NAFO members. Following the NAFO
meeting the Executive Secretary mails the relevant texts to the
members, who then have 60 days within which to lodge written
objections to any or all of the measures adopted. When an objection
is lodged, the member that lodges it is not legally bound by the
relevant measures, and further objection periods are opened up for
other NAFO members, within which they can lodge objection to the
same measure,

Article X1

1. The Fisheries Commission, hereinafter referred to as "the
Commission”, shall be responsible for the management and
conservation of the fishery resources of the Regulatory Area in
accordance with the provisions of this Article.

2. The Commission may adopt proposals for joint action by the
Contracting Parties designed to achieve the optimum utilization of the
fishery resources of the Regulatory Area. In considering such
proposals, the Commission shall take into account any relevant
information or advice provided to it by the Scientific Council.

3. In the exercise of its functions under paragraph 2, the
Commission shall seek to ensure consistency between:

a) any proposal that applies to a stock or group of stocks occurring
both within the Regulatory Area and within an area under the
fisheries jurisdiction of a coastal State, or any proposal that
would have an effect of stocks occurring in whole or in part
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within an area under the fisheries jurisdiction of a coastal State;
and

b} any measures or decisions taken by the coastal State for the
management and conservation of that stock or group of stocks
with respect to fishing activities conducted within the area under
its fisheries jurisdiction.

The appropriate coastal State and the commission shall accordingly
promote the coordination of such proposals, measures and decisions.
Each coastal State shall keep the Commission informed of its measures
and decisions for the purpose of this Article.

4. Proposals adopted by the Commission for the allocation of catches
in the Regulatory Area shall take into account the interests of
Commission members whose vessels have traditionally fished within
that Area, and, in the allocation of catches from the Grand Banks and
Flemish Cap, Commission members shall give special consideration to
the Contracting Party whose coastal communities are primarily
dependent on fishing for stocks related to these fishing banks and
which has undertaken extensive efforts to ensure the conservation of
such stocks through international action, in particular, by providing
surveillance and inspection of international fisheries on these banks
under an international scheme of joint enforcement.

5. The Commission may also adopt proposals for international
measures of control and enforcement within the Regulatory Area for
the purpose of ensuring within that Area the application of this
Convention and the measures in force thereunder.

6. Each proposal adopted by the Commission shail be transmitted by
the Executive Secretary to all Contracting Parties, specifying the date
of transmittal for the purposes of paragraph 1 of Article XII.

7. Subject to the provisions of Article XII, each proposal adopted by
the Commission under this Article shall become a measure binding on
all Contracting Parties to enter into force on a date determined by the
Commission.

8. The Commission may refer to the Scientific Council any question
pertaining to the scientific basis for the management and conservation
of fishery resources within the Regulatory Area and shall specify
terms of reference for the consideration of that question.
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9. The Commission may invite the attention of any or all
Commission members to any matters which relate to the objectives and
purposes of this Convention within the Regulatory Area.

ANNEX 4
FISHERIES

Agreement between Canada and the People’s Republic of Bulgaria
New York, September 27, 1977
In force September 27, 1977

Article HT

1. The Government of the People’s Republic of Bulgaria and the
Government of Canada affirm the need to ensure the conservation of
the living resources of the high seas beyond the limits of national
fisheries jurisdiction, and the special interest of Canada, including the
need of Canadian coastal communities, in such resources in the area
beyond and immediately adjacent to the area referred to in Article I
They accordingly undertake to cooperate in the light of these
principles, both directly and through international organizations as
appropriate, in order to ensure the proper management and
conservation of these living resources.

2. Where the same stocks or stocks of associated species occur both
within the area referred to in Article II and in an area beyond and
adjacent to that area, and the nationals and vesseis of the People’s
Republic of Bulgaria participate or wish to participate in fisheries for
such stocks within the adjacent area, the two Governments shall seek
either directly or through appropriate international organizations to
agree upon measures for the conservation and management of these
stocks in the adjacent area, taking into account the need for
consistency between the measures applying within the area referred to
in Article II and within the adjacent area, as well as the principles set
out in paragraph 1.

3. Where discrete stocks occur in an area beyond and adjacent to the

area referred to in Article II, and nationals and vessels of the People’s
Republic of Bulgaria and Canada participate or wish to participate in
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fisheries for such stocks, the two Governments shall seek either
directly or through appropriate international organizations to agree
upon measures for the conservation and management of these stocks,
taking into account the principles set out in paragraph 1, as well as
Bulgarian interests with regard to these stocks.

Agreement between Canada and Cuba

City of Havana, May 12, 1977
In force May 12, 1977

1. The Government of Canada and the Government of the Republic
of Cuba affirm the need to ensure the conservation of the living
resources of the high seas beyond the limits of national fisheries
Jurisdiction, and the special interest of Canada, including the needs of
Canadian coastal communities, in such resources in the area beyond
and immediately adjacent to the area referred to in Article II. They
accordingly undertake to cooperate in the light of these principles,
both directly and through international organizations as appropriate,
in order to ensure the proper management and conservation of these
living resources.

2. Where the same stock or stocks of associated species occur both
within the area referred to in Article II and in an area beyond and
adjacent to that area, and the nationals and vessels of Cuba participate
or wish to participate in fisheries for such stocks within the adjacent
area, the two Governments shall seek either directly or through
appropriate international organizations to agree upon measures for the
conservation and management of these stocks in the adjacent area,
taking into account the need for consistency between the measures
applying within the area referred to in Article II and within the
adjacent area, as well as the principles set out in paragraph 1.

3. Where discrete stocks occur in an area beyond and adjacent to the
area referred to in Article II, and nationals and vessels of Cuba and
Canada participate or wish to participate in fisheries for such stocks,
the two Governments shall seek either directly or through appropriate
international organizations to agree upon measures for the
conservation and management of these stocks, taking into account the
principles set out in paragraph 1, as well as Cuban interests with
regard to these stocks.
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Agreement between Canada and the Kingdom of Denmark

Ottawa, June 3, 1980
In force December 22, 1981

1. The two Parties affirm the need the ensure the conservation of
the living resources beyond the limits of national fisheries jurisdiction
and, accordingly, undertake to cooperate in the light of this principle,
both directly and through appropriate international organizations, in
order to ensure the proper management and conservation of these
resources.

2. Where the same stock or stocks of associated species occur both
within and beyond Canadian fisheries waters on the Grand Banks and
Flemish Cap, and Faroese vessels participate or wish to participate in
fisheries for such stocks within the area beyond Canadian fisheries
waters, the two Parties shall seek either directly or through
appropriate international organizations to agree upon measures for the
conservation and management of these stocks within the area beyond
Canadian fisheries waters, taking in to account the need for
consistency between the measures applying within Canadian fisheries
waters and those applying beyond such waters.

3. Having regard to the proximity of the Grand Banks and Flemish
Cap to the coast of Canada, the practice of ICNAF of granting special
treatment for Canada as the coastal state with respect to the stocks of
these areas,and the extensive responsibilities and tasks undertaken by
Canada in providing surveillance and inspection of international
fisheries on those stocks and ensuring their protection through
international action, the two Parties shall, in their cooperation
pursuant to the terms of this Article, take into account the special
interest of Canada, based on the foregoing factors, in the conservation
of these stocks beyond Canadian fisheries waters, and in allocations
therefrom, as well as Faroese interests with regard to these stocks.
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Agreement between Canada and the European Economic Community

Brusseis, December 30, 1981
In force, December 30, 1981

Article IV

The two Parties shall co-operate, either bilaterally or through
appropriate international organizations, to ensure the proper
management and conservation of stocks occurring within the fishery
zones of both Parties and stocks of associated species.

In particular, they shall endeavor to harmonize the regulatory
measures applicable to these stocks, and shall consult frequently and
exchange relevant fisheries statistics for this purpose.

Article VIT

1. The two Parties reaffirm their attachment to the co-operation
provided for in the Convention on Future Multilateral Co-operation
in the Northwest Atlantic Fisheries, to which they are Contracting
Parties and, in particular, in Article XI, paragraph 4, thereof.

2. In the event the third-party fishing causes a threat to the
conservation of the living resources of the waters beyond and adjacent
to the areas referred to in Article II, the two Parties agree to take co-
operative action to overcome that threat.

Agreement between Canada and the German Democratic Republic

Berlin, October 6, 1977
In force, October 6, 1977

Article 111

1. The Government of Canada and the Government of the German
Democratic Republic affirm the need to ensure the conservation of the
living resources of the high seas beyond the limits of national fisheries
jurisdiction, and the special interest of Canada, including the needs of
Canadian coastal communities, in such resources in the area beyond
and immediately adjacent to the area referred to in Article II. They
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accordingly undertake to cooperate in the light of these principles,
both directly and through international organizations as appropriate,
in order to ensure the proper management and conservation of these
living resources.

7. Where the same stock or stocks of associated species occur both
within the area referred to in Article II and in an area beyond and
adjacent to that area, and the nationals and vessels of the German
Democratic Republic participate or wish to participate in fisheries for
such stocks within the adjacent area, the two Governments shall seek
either directly or through appropriate international organizations to
agree upon measures for the conservation and management of these
stocks in the adjacent area, taking into account the need for
consistency between the measures applying within the area referred to
in Article IT and within the adjacent area, as well as the principles set
out in paragraph 1.

3. Where discrete stocks occur in an area beyond and adjacent to the
area referred to in Article II, and nationals and vessels of Canada and
the German Democratic Republic participate or wish to participate in
fisheries for such stocks, the two Governments shall seek either
directly or through appropriate international organizations to agree
upon measures for the conservation and management of these stocks,
taking into account the principles set out in paragraph 1, as well as the
German Democratic Republic’s interests with regard to these stocks.

Agreement between Canada and Japan

Tokyo, April 28, 1978
In force April 28, 1978

Article IV

The Government of Canada and the Government of Japan
undertake to cooperate directly or through appropriate international
organizations in order to ensure the conservation and optimum
utilization of the living resources of the waters beyond the limits of
Canadian fisheries jurisdiction. In such cooperation, the two
Governments shall consider, inter alia, that Canada has the special
interest in the conservation of the stocks of the Grand Banks-Flemish
Cap area and in allocations therefrom, noting the proximity of Canada
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to this area off its coast, the practice adopted in the International
Commission for the Northwest Atlantic Fisheries of granting special
allocations to Canada as the coastal state with respect to the stocks of
the Northwest Atlantic Ocean including this area, and extensive
efforts made by Canada in providing surveillance and inspection of
international fisheries on these stocks and ensuring their protection
through international action.

Agreement between Canada and Norway
Ottawa, December 2, 1975

Instruments of Ratification exchanged May 11, 1976
In force May 11, 1976

Article IV

The Government of Canada and the Government of Norway
undertake to co-operate directly or through appropriate international
organizations to ensure proper management and conservation of the
living resources of the high seas beyond the limits of national f isheries
jurisdiction, including areas of the high seas beyond and immediately
adjacent to the areas under their respective fisheries Jurisdiction,
taking into account their interests in such resources.

Agreement between Canada and the Polish People’s Republic

Ottawa, May 14, 1982
In force May 15, 1982

Article IV

1. The two Governments affirm the need the ensure the
conservation of the living resources beyond the limits of national
fisheries jurisdiction and, accordingly, undertake to cooperate to this
end, both directly and through appropriate international organizations,
in order to ensure the proper management and conservation of these
resources.
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2. Where the same stock or stocks of associated species occur both
within and beyond Canadian fisheries waters on the Grand Banks and
Flemish Cap, and Polish vessels participate or wish to participate in
fisheries for such stocks within the area beyond Canadian fisheries
waters, the two Governments shall seek either directly or through
appropriate international organizations to agree upon measures for the
conservation and management of these stocks in the area beyond
Canadian fisheries waters, taking into account the need for consistency
between the measures applying within Canadian fisheries waters and
those applying beyond such waters.

3. Where discrete stocks occur on the Grand Banks and Flemish Cap
beyond Canadian fisheries waters and Canadian and Polish vessels
participate or wish to participate in fisheries for such stocks, the two
Governments shall seek either directly or through appropriate
international organizations to agree upon measures for the
conservation and management of these stocks.

4. Having regard to the proximity of the Grand Banks and Flemish
Cap to the coast of Canada, the practice of the Northwest Atlantic
Fisheries Organization of giving special consideration for Canada as
the coastal state with respect to the stocks of these areas, and the
extensive responsibilities and tasks undertaken by Canada in providing
surveillance and inspection of international fisheries on those stocks
and ensuring their protection through international action, the two
Governments shall, in their cooperation pursuant to the terms of this
Article, take into account the special interest of Canada, based on the
foregoing factors, in the conservation of these stocks beyond Canadian
fisheries waters, and in allocations therefrom, as well as Polish
interests with regard to these stocks.

Agreement between Canada and Portugal

Ottawa, July 29, 1976
In force July 18, 1977

Article IV
The Government of Canada and the Government of Portugal

undertake to cooperate directly or through appropriate international
organizations to ensure proper management and conservation of the
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living resources of the high seas beyond the limits of national fisheries
Jurisdiction, including areas of the high seas beyond and immediately
adjacent to the areas under their respective fisheries jurisdiction,
taking into account their interests in such resources.

Agreement between Canada and the Socialist Republic of Romania

Bucharest, January 17, 1978
In force, January 17, 1978

Article I

1. The Government of Canada and the Government of the Socialist
Republic of Romania affirm the need to ensure the conservation of
the living resources of the high seas beyond the limits of national
fisheries jurisdiction, and the special interest of Canada, including the
needs of Canadian coastal communities, in such resources in the area
beyond and immediately adjacent to the area referred to in Article II.
They accordingly undertake to co-operate in the light of these
principles, both directly and through international organizations as
appropriate, in order to ensure the proper management and
conservation of these living resources.

2. Where the same stock or stocks of associated species occur both
within the area referred to in Article II and in an area beyond and
adjacent to that area, and the nationals and vessels of the Socialist
Republic of Romania participate or wish to participate in fisheries for
such stocks within the adjacent area, the two Governments shall seek
either directly or through appropriate international organizations to
agree upon measures for the conservation and management of these
stocks in the adjacent area, taking into account the need for
consistency between the measures applying within the area referred to
in Article IT and within the ad jacent area, as well as the principles set
out in paragraph 1.

3. Where discrete stocks occur in an area beyond and adjacent to the
area referred to in Article II, and nationals and vessels of the Socialist
Republic of Romania and Canada participate or wish to participate in
fisheries for such stocks, the two Governments shall seek either
directly or through appropriate international organizations to agree
upon measures for the conservation and management of these stocks,
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taking into account the principles set out in paragraph 1, as well as
Romanian interests with regard to these stocks.

Agreement between the Government of Canada and
the Government of Spain on Mutual Fisheries Relations

Madrid, June 10, 1976
In force June 10, 1976

Article IV

The Government of Canada and the Government of Spain undertake
to cooperate directly or through appropriate  international
organizations to ensure proper management and conservation of the
living resources of the high seas beyond the limits of national fisheries
jurisdiction, including areas of the high seas beyond and immediately
adjacent to the areas under their respective fisheries jurisdiction,
taking into account their interests in such resources.

Agreement between the Government of Canada
and the Government of the Union of Soviet Socialist Republics
on Mutual Fisheries Relations

Moscow, May 1, 1984
In force May 1, 1984

The Government of Canada and the Government of the Union of
Soviet Socialist Republics undertake to cooperate pursuant 1o the
convention on Future Multilateral Co-operation in the Northwest
Atlantic Fisheries, in particular, Article XI, paragraph 4, thereof.

Thomas Clingan: Thank you very much. Your paper illustrates the
kind of problems that we’re still facing despite the new regime for
fisheries in the treaty. Our next speaker is Judith Swan of the South
Pacific Forum Fisheries Agency in the Solomon Islands, to speak to
the problem of highly migratory species. We tried to address this
problem in the Conference -- we have provisions on highly migratory
species -- but the problem still exists, in part, because of different
interpretations of those provisions. Judith?
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HIGHLY MIGRATORY SPECIES
THE SOUTH PACIFIC FORUM FISHERIES AGENCY

Judith Swan
South Pacific Forum Fisheries Agency
Solomon Islands

Background

Highly migratory species are listed in Annex I of the United Nations
Convention on the Law of the Sea and include skipjack, yellowfin,
and bigeye tuna. In the waters of the member countries of the South
Pacific Forum Fisheries Agency (FFA), these species have been fished
by distant water fishing nations including Japan, Taiwan, Korea, the
United States, the Soviet Union, Indonesia, and the Philippines. Some
FFA member countries, including Solomon Islands, Fiji, Kiribati, and
Papua New Guinea, are developing their own fishing industry, but it
is estimated that about 80 percent of the total catch is landed outside
FFA member countries.

Over the years, 19831988, estimated annual averages have been
calculated as follows: 515 vessels landed 206,000 metric tons of fish
with a landed value of US$265 million, bringing revenues of US$10
million to FFA member countries. This is in an area which covers 1/12
of the earth’s surface, but where land, means, and population are
scarce.

One of the great challenges of FFA member countries is the
management of these species. Factors in forming management
principles include:

maximization of benefits to coastal States

the exploitation of the fishery by distant water fishing nations
scientific data and conclusions

medium-to-long terms plans to develop national fishing industries
applicable provisions in the Law of the Sea Convention

These factors are enough to consume considerable time by
government authorities in developed European, North American, or
other countries which have been dealing with fisheries issues over the
years. However, in FFA member countries the following factors
provide additional overlay: for many countries, independence came
during the 1970s, and this preceded only briefly the declaration of the
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200-mile exclusive economic zones. Most important, the fisheries
resource is vital to the developing economies of most Island countries.

Countries were left with a situation of newly formed bureaucracies
and little expertise in dealing with their most significant resource.
Before independence, administrations had often, on the European
model, emphasized agricultural rather than fisheries training. With the
advent of the era of the 200-mile zone, swift development of
fisheries-related expertise was needed.

The South Pacific Forum, an annual meeting of heads of Government
of independent South Pacific countries first established in 1971,
formally recognized this need in its 1977 annual meeting in Port
Moresby. It declared support for the developing Law of the Sea
Convention and directed that a draft convention for a regional
fisheries organization be drawn up for consideration at the next
meeting of Forum. The beginnings of the new organization took place
at a high political level with strong political will -- a key to its success
and development of fisheries policy in the South Pacific.

In 1978, the draft convention that was presented to Forum provided
for an organization along the lines of what would become an "Article
64" organization -- distant water f ishing nations could participate as
members in a management organization with Jurisdiction over the
exclusive economic zones of Pacific Island countries.

This concept was firmly rejected by Forum. The ob jective remained
then, as it does now, the right to exercise sovereign rights over their
most important resource, highly migratory species, without
interference or direction from distant water f ishing nations. However,
their cooperation in another context - - access agreements -- would be
realized.

At its 1979 meeting in Honiara, Forum accepted the revised draft
convention establishing the South Pacific Forum Fisheries Agency
(AnnexT). Its membership, not including distant water ishing nations,
would meet the needs of the countries and provide for careful
management of highly migratory species.

Any debate that has taken place, since the Law of the Sea Convention
was signed, in relation to the need for distant water f ishing nations to
be included in management,has not affected the operations and
emerging law of the sea of the Pacific. Management of the species
through coordination and cooperation facilitated by the Forum
Fisheries Agency has been exemplary, and it is only a few powerful
distant water fishing nations which, to meet their own needs, have
supported the opposite interpretation. (A thorough legal analysis of
Article 64 appears in the paper submitted by the author to the 20th
Annual Law of the Sea Institute meeting, held in Miami, 1986).
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There is direct cooperation through access agreements to ensure
conservation and optimum utilization of highly migratory species, both
within the exclusive economic zones and beyond. This is done, on
bilateral and multilateral bases, with the multilateral access Treaty on
Fisheries with the United States, which entered into force on June 135,
1986, including high seas areas for the first time.

The Forum Fisheries Agency (FFA)

The mandate of the FFA is to maximize the benefits from the living
marine resources of the region for member countries, their peoples,
and the region. The FFA Convention, which entered into force in
1979, has among functions of FFA the collection, analysis, evaluation,
and dissemination of information relating to statistics, biology, law,
management procedures, marketing elements, and fisheries
development and establishing working arrangements with relevant
regional and international organizations. A general description of
FFA, its members, work, staffing, and funding appears in Annex II.

A Regional Research and Development Program was established in
1981 by member countries to act as a framework for the FFA Work
Program (see Annex II). A Committee of member countries, called
Forum Fisheries Committee, meets annually to review the work which
was achieved over the past year within the Program and set new
priorities for the coming year.

One key to the success of FFA is the Secretariat’s responsiveness to
its member countries both in the context of FFA meetings and in day-
to-day operations. A range of requests, from establishing and funding
a needed FFA position to assistance with bilateral access negotiations
or legislative drafting, are actioned quickly and effectively.

In this way, the needs of countries from developing fishing industries
to securing the greatest returns from access agreements can be met.
Most important, there can be cooperation and coordination of
management of highly migratory species.

While the FFA focusses on administration and management, the
scientific analyses are done primarily by the South Pacific
Commission. The SPC, headquartered in Noumea, New Caledonia, was
established in 1947 to give technical assistance to South Pacific
countries and includes as members the metropolitan powers.

SPC has carried out some important tagging and stock assessment
programs on skipjack and vellowfin, which make up the
preponderance of the total catch, and has concluded that fishing at
present levels is generally safe. SPC scientists have done an important
study showing that skipjack, which constitutes most of the annual tuna
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catch, is not highly migratory but highly mobile. There is cooperation
between SPC and FFA in data and analysis sharing, in the form of
staff-to-staff and computer-to-computer communications.

Management by Access Agreement

Given the nature of the fishery, the tools that FFA member countries
use to manage highly migratory species are legal and economic. By
limiting the number and type of vessels permitted to fish, and in some
cases the areas and time, effective management of the fishery can be
carried out.

Economically, through data computerized from daily logsheets,
checks on this by surveillance, enforcement observer, and other
means, and regular computerized information on landing prices from
over fifty ports in the world, economic assessments can be made on
the optimum return for access. There have been many cases where
access has been denied and negotiations broken off because the distant
water fishing nation did not agree to a fair return.

Legally, the Regional Register of Foreign Fishing Vessels and
minimum terms and conditions of access form the basis for fisheries
access. These concepts were first embodied in the Nauru Agreement.
They are incorporated in existing access agreements, including the
existing multilateral Treaty on Fisheries with the United States, which
pioneers international fisheries law and is likely only the forerunner
of other multilateral access arrangements.

Nauru Agreement

Some FFA member countries recognized that some leverage would be
needed against distant water fishing nations which were trying to play
them off against each other. The seven northern countries, in whose
waters most fishing was done, formed a sub-group which would
present a unified front to distant water fishing nations by
implementing minimum terms and conditions of access pursuant to the
1982 Nauru Agreement. These terms have since been approved by
Forum and adopted on a region-wide basis.

One advantage of their adoption for foreign fishing nations is the
simplification of procedure in following the fish from one jurisdiction
to another. Progressive harmonization, initiated by the Nauru
Agreement and extended by practice, is serving the interests of all
parties.
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The Nauru Agreement

One of the most important minimum terms of access is that a vessel
must have "good standing” on a Regional Register of Foreign Fishing
Vessels. The Regional Register is maintained on computer at FFA
Headquarters in Honiara, Solomon Islands, and now consists of about
2,300 vessels.

Good standing, allowing vessels to fish in the waters of any member
country pursuant to applicable laws and treaties, is automatically
accorded upon application. The application form contains information
about the vessel and its owners which is helpful in enforcement
matters, and data is stored on the computerized Register at FFA
Headquarters.

If a vessel has been involved in a serious offense and has not paid the
compensation, fine or penalty requested or required, a country may
request good standing to be withdrawn. (If a judicial or administrative
determination on a fine has not been made, it has not been possible to
effect legal process, and there is otherwise enough evidence to secure
a conviction, it is sufficient to initiate withdrawal of good standing.)
This will be done when ten countries agree, with no dissents. The
vessel is then banned from fishing in the waters of any FFA member
countries.

It is a tribute to the effectiveness of the consequences that, although
"blacklisting” proceedings have been initiated or threatened on some
occasions, the vessels have paid their fine or settlement rather than
face the consequences.

Minimum Terms and Conditions of Access

The concept of minimum terms and conditions of access, first
introduced in the Nauru Agreement, is being expanded to inciude the
following:

1. Each foreign fishing vessel (ffv) must apply for and possess a

license or permit.

Each ffv must have good standing on a regional register of

foreign fishing vessels.

An access fee must be paid.

There must be compliance with applicable coastal State laws.

Flag State enforcement measures must be agreed.

Gear must be properly stowed when not fishing.

Reporting requirements must be set, including:

a. timely reporting of entry, exit, periodic reporting while in
the zone, before entry into port and other as appropriate;
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b. standardized logbook form to be maintained on a daily
basis, which must be produced at the direction of
authorized officers and mailed to the coastal State at the
end of the trip;

c. complete catch and effort data must be supplied for each
trip; and

d. additional information as the parties may determine must
be supplied.

8. Enforcement/observer requirements must be met, including:

a. duty of wvessels to take on board enforcement
officers/observers in accordance with coastal State law; and

b. rights of enforcement officers/observers and duties owed
them by the master and crew.

9. An agent must be appointed to receive and respond to process.

10. There must be standardized identification of foreign fishing
vessels.

11. There must be a standardized radio frequency for receiving
transmissions.

12. True and complete information must be required at all times.

These minimum terms and conditions of access are crucial to small
Pacific Island countries which place great value on managing highly
migratory species through access. It represents development of
international law, with harmonized State practice building on the Law
of the Sea Convention principles to achieve a sound regime for foreign
fishing.

Multilateral Access Agreements

Another management initiative for highly migratory species in the
zones of FFA member countries is the multilateral access agreement.
This also goes beyond the provisions of the Law of the Sea Convention
and pioneers international law.

A multilateral Treaty on Fisheries between FFA member countries
and the United States entered into force on 15 June 1988, Its genesis
in 1984 was due in large part to economic and political considerations,
and the South Pacific Forum directed FFA member States to go
forward with negotiations. The result is a unique and highly complex
treaty which is being used as a regional standard for a general trend
towards multilateral arrangements with other countries, for bilateral
agreements, and for domestic legislation,

A great advantage of this approach in the negotiating process was the
collective strength it gave FFA member countries. Strategy and
negotiating positions were established by consensus -- the Pacific Way

323



-- then presented by documentation to the United States. The
negotiating rounds themselves led to better regional cooperation in
general fisheries matters.

The background of the Treaty and a summary of its legal provisions
are provided in Annex II1. The United States and fifteen FFA member
countries have ratified the Treaty.

Generally, it provides access to the richest tuna fishing grounds in
the world for U.S. purse seine fishing vessels. The Treaty Area
comprises an area including EEZs of FFA member countries and high
seas areas; this means that reporting requirements, vital to good
management, extend to the high seas. Coastal State sovereignty over
highly migratory species is recognized, and compliance with applicable
national laws is required. No economic sanctions are permitted under
the Treaty. An access fee of US$60 million over five years is being
paid.

Information obtained from the reporting, observer, and port
sampling requirements will assist in long term management of the
resource,

Forum has directed FFA member countries to proceed with
discussions towards a multilateral arrangement with Japan. The first
meeting between FFA member countries and Japan to discuss a
multilateral access arrangement took place in Port Moresby, 8-9 June
1989.

It is expected that a proposed arrangement with Japan will not be
similar to the Treaty with the United States because, inter alia, of the
different fishery -- only 32 U.S. purse seiners are fishing under the
latter, while Japan has had a longer presence in the region with four
different vessel types (purse seine, group purse seine, pole and line,
and longline).

The future trend is towards management by multilateral access
agreement. The Soviet Union has requested talks on this basis, and it
is likely that other countries will be invited to join such arrangements.

For the distant water fishing nations, guaranteed access under
standardized terms and conditions to a large area of the world’s richest
tuna fishing grounds will be an advantage over the necessity to comply
with a variety of rules. For FFA member countries, sovereignty can
be maintained and the species can be managed in a coordinated
manner with maximum data gained from the multilateral arrangement,
including standardized reporting, high seas data, observers, port
sampling, and unloading data as applicable.
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Domestic Legislation

Domestic legislation provides the foundation for all fisheries activity
and should be drafted comprehensively to cover all aspects of such
activity and allow for future developments. FFA member countries are
currently revising existing legislation with this in mind in order 10
promote better management of the resource.

The basic elements of fisheries legislation include licensing, foreign
fishing, reporting, enforcement, prohibited acts, seizures, and judicial
process. FFA member countries are strengthening provisions relating
to foreign fishing in the interests of better management. This
systematic review and reform of fisheries legislation has three
approaches:

- strengthening existing framework provisions;

- including provisions which allow scope for future international
or national developments; and

- strengthening evidentiary provisions, including new
technological developments,

The framework areas of unrevised fisheries laws which are being
strengthened are, in general, as follows:

a. Interpretation, which is essential for sound enforcement, is
sometimes uneven. Such terms as fish, fishing and fishing gear
must have precise and comprehensive definition (for a
definition of "fishing" currently being included in legislation,
and which was included in the Treaty on Fisheries with the
United States, see Annex IV).

b. Licensing provisions should be flexible enough to cover a
number of fisheries-related activities which, if they are not a
current concern, may become so in the future, including: fishing
by commercial national vessels, foreign fishing, test fishing, and
marine scientific research.

¢. Reporting requirements are crucial to management and
enforcement and minimum standards are emerging with
flexibility to strengthen the provisions.

d. The rights of observers and enforcement officers and the duties
owed them by the master and crew are being detailed.

e. Seizure provisions are being expanded to include such non-
traditional concepts as responsibility for the seized vessel as it
returns to port and immobilizing the vessel.
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In addition to the above, FFA member countries are incorporating
provisions to allow scope for future developments as follows:

- multilateral fisheries agreements or arrangements;

- licensing by an administrator on a regional or sub-regional basis;

-  reciprocal enforcement;

-  regional (non-national) observers;

- coastal State benefits from marine scientific research;

- regulation of transfer of technology;

- admissibility of evidence from outside the jurisdiction; and

- requiring that certain provisions must be included in bilateral or
multilateral agreements or arrangements (e.g., requiring good
standing on a Regional Register).

FFA member countries are strengthening the enforcement aspects of
fisheries legislation. At the request of an FFA/ICOD Workshop on
Fisheries Prosecutions, a Prosecutions Procedures Study has recently
been completed. This has resulted in the preparation of a fisheries
prosecutions manual which details all information and every step
required in a prosecution, and model legislative evidentiary and
offense provisions.

The manual is highly practical and advises the reader (who could be
a legal officer or fisheries enforcement officer) on matters ranging
from what to do before anything happens, to preparation for trial, and
post-trial procedures.

A useful feature of the manual is the explanation of relevant
technical matters with which the prosecutor must familiarize himself,
These include position fixing, logs, navigation, fish, and fishing.
International fisheries law and management and surveillance matters
are also covered in the manual.

The model evidentiary provisions take into account the need for
authorized enforcement officers to have very comprehensive and
detailed powers, and incorporate technological developments in
navigation (e.g., satellite navigation systems) and enforcement (e.g.,
transponders or mechanical observer devices).

Regarding admissible evidence, the model legislation allows
certificate evidence as to the time, location, nature {commercial or
not), and license of the vessel, whether a particular area is closed or
otherwise controlled, the boundaries of the maritime zones, whether
a piece of equipment is fishing gear, the cause and manner of death
or injury to fish, a true copy of an access agreement, the vessel’s call
sign, and whether a vessel has good standing on a Regional Register.
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The certificate evidence would be accepted unless the contrary is
proved.

Presumptions are also included, relating, inter alia, to the accuracy
of information from observer devices and catch on board (presumed
to have been caught unlawfully unless the contrary is proved).

Apart from these model evidentiary provisions which countries may
apply in accordance with appropriate circumstances, there is no one
model fisheries act in the region due to the need to take into account
specific needs of the countries. Considerable harmonization of
fisheries legisiation is occurring in FFA member countries due to
several factors, including: the will to achieve a practical
harmonization; standardization of access terms and conditions in the
Nauru Agreement and their development in bilateral and multilateral
access agreements and international fora; and requests by member
countries for legislative assistance from the FFA Secretariat, which
maintains some consistency.

Other Relevant Law of the Sea Convention Concepts

Fishing can be described as the most important element of the Law
of the Sea Convention for FFA member countries, but other areas are
no less important. In particular, archipelagic zones, maritime boundary
delimitation, and high seas drift net fishing by distant water fishing
nations warrant special mention.

Archipelagic Zones

Four FFA member countries have declared archipelagic zones: Fiji,
Papua New Guinea, Solomon Islands, and Vanuatu. This has been done
with a view to complying with the Law of the Sea requirements.
However, it has been a matter of concern elsewhere in the region that
inability to participate in the Law of the Sea Conference for financial
reasons deprived some countries of their opportunity to express their
special needs in forming an archipelagic zone. Because the 9:1 ratio
established without their representation is not adequate to meet their
needs, this could affect a final decision to ratify the Convention. It is
an area where regional standards may emerge.

Maritime Boundary Delimitation

Although some boundaries have been agreed, maritime boundary
delimitation generally has not been concluded in the region -- more
than twenty boundaries need to be finalized. While negotiation can be
a long and difficult process, a unique approach has been adopted for
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delimitation for the purpose of the Treaty on Fisheries with the
United States. This approach was developed in an FFA/ICOD
Maritime Boundary Delimitation Workshop held in Apia in August,
1988.

The immediate reason for this step is linked to the distribution of
access fees in the Treaty Area, but reporting and enforcement
considerations also play a major role.

As noted above, the Treaty Area comprises an enclosed area which
includes the EEZs of FFA member countries and high seas. Pacific
Island parties have agreed to divide the access fees on a 15/85 basis:
15 percent in equal shares to all Pacific Island parties and 85 percent
according to where the fish is caught. If lines are not drawn, fees
cannot be distributed in areas subject to claims by more than one
party. Also, FFA as administrator would not know where to send the
daily logsheet reports, and enforcement jurisdiction is unclear in those
areas.

For these reasons, Pacific Island parties have agreed to draw
Provisional Treaty Lines (PTLs) based on the principle of
equidistance. Legal and technical consultants will visit the Pacific
Island parties and take instructions on the most advantageous
basepoints countries may wish to use. A computer program,
DELMAR, will then be used to establish the coordinates of the
equidistance lines. These will be reviewed by a technical committee,
then presented to a meeting of the Pacific Island parties for their
adoption.

Although PTLs are only for the purposes of the Treaty, it is the first
time in international practice such an arrangement is being
implemented. It reflects a strong will to arrive at an equitable solution
and avoid potentially lengthy and complicated proceedings which
could affect otherwise friendly relations between countries.

Southern Albacore High Seas Fishing

A crisis has developed in the southern albacore high seas f ishery due
to the sudden and dramatic increase of drift net vessels from Taiwan,
Japan, and South Korea. If fishing continues at levels reached in the
1988/89 season, it is expected that the stock will be depleted in two
years.

There have been two regional meetings to consider the state of the
fishery, and one regional legal consultation (May 29-31, 1989) to
recommend management options for a high seas regime. A meeting
between concerned countries in the region, including FFA member
countries, France, and the United States, and Taiwan, Japan, and
South Korea is scheduled for 25-26 June.
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The Law of the Sea Convention provides authority for conservation
of high seas species in Articles 117-120 and Article 64. The
"preferential rights" doctrine would also apply to this situation, as
would precedent of other international organizations such as the
International North Pacific Fisheries Commission.

It is hoped that this body of international jurisprudence could form
the basis for a high seas management regime including distant water
fishing nations.

Law of the Sea Convention -- Implementation without Ratification

While Forum has endorsed ratification of the Law of the Sea
Convention, many countries find that the considerable financial and
legal commitments would be difficult to achieve in a short period of
time. Ratification has, for this reason, not been a priority in countries
which do not have the resources to devote to such a comprehensive
exercise.

However, there has been the implementation of the fisheries
provisions of the Convention without ratification. FFA member
countries have respected and built upon its guidelines on a regional
basis in response to their own circumstances. In the process, they have
enhanced the customary international law in the Convention and have
pioneered new international law which goes beyond the necessarily
general terms of the Convention and meets the needs of the region.

In doing so, liaison has been established and maintained with other
regional organizations. It is hoped that this wili result in a more
universal acceptance of the new regime and an improved and
strengthened law of the sea for future generations.
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Appendix A
SOUTH PACIFIC FORUM FISHERIES AGENCY
CONVENTION

THE GOVERNMENTS COMPRISING THE SOUTH PACIFIC
FORUM

Noting the Declaration on Law of the Sea and a Regional Fisheries
Agency adopted at the 8th South Pacific Forum held in Port Moresby in
August 1977;

Recognising their common interest in the conservation and optimum
utilisation of the living marine resources of the South Pacific region and
in particular of the highly migratory species;

Desiring to promote regional co-operation and co-ordination in respect of
fisheries policies;

Bearing in mind recent developments in the law of the sea;

Concerned to secure the maximum benefits from the living marine re-
sources of the region for their peoples and for the region as a whole and
in particular the developing countries; and

Desiring to facilitate the collection, analysis, evaluation and dissemina-
tion of relevant statistical scientific and economic information about the
living marine resources of the region, and in particular the highly migra-
tory species;

HAVE AGREED AS FOLLOWS:
Article I

Agency

1. There is hereby established a South Pacific Forum Fisheries Agency.

2 The Agency shall consist of a Forum Fisheries Committee and a
Secretariat.

3. The seat of the Agency shall be at Honiara, Solomon Isiands.
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Article II
Membership

Membership of the Agency shall be open to:

(a) members of the South Pacific Forum

(b) other states or territories in the region on the recommendation of
the Committee and with the approval of the Forum.

Article 111
Recognition of Coastal States’ Rights

The Parties to this Convention recognise that the coastal state has
sovereign rights, for the purpose of exploring and exploiting, conserv-
ing and managing the living marine resources, including highly migra-
tory species, within its exclusive economic zone or fishing zone which
may extend 200 nautical miles from the baseline from which the
breadth of its territorial sea is measured.

Without prejudice to Paragraph (1) of this Article the Parties
recognise that effective co-operation for the conservation and opti-
mum utilisation of the highly migratory species of the region will re-
quire the establishment of additional international machinery to pro-
vide for co-operation between all coastal states in the region and all
states involved in the harvesting of such resources.

Article IV

. The Committes shall hold a regular session at least once every year. A
special session shall be held at any time at the request of at least four
Parties. The Committee shall endeavour to take decisions by
conssnsus.

Where consensus is not possible each Party shall have one vote and
decisions shall be taken by a two-thirds majority of the parties pre-
sent and voting.

The Committee shall adopt such rules of procedure and other inter-
nal administrative regulations as it considers necessary.

The Committes may establish such sub-committees, including techni-
cal and budget sub-committees as it may consider necessary.

. The South Pacific Bureau for Economic¢ Co-operation (SPEC) may
participate in the work of the Committes. States, territories and other
international organisations may participate as observers in accor-
dence with such criteria as the Committee may determine.
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Article V
Functions of the Committee

The functions of the Committee shall be as follows:

{a) to provide detailed policy and administrative guidance and di-
rection to the Agency;

(b) to provide a forum for Parties to consult together on matters of
common concern in the field of fisheries;

(c) to carry out such other functions as may be necessary to give
effect to this Convention.

In particular the Committee shall promote intra-regional co-ordina-

tion and co-operation in the following fields:

(a) harmonisation of policies with respect to fisheries management;

(b) co-operation in respect of relations with distant water fishing
countries;

{c) co-operation in surveillance and enforcement;

(d) co-operation in respect of onshore fish processing;

(¢) co-operation in marketing;

(f) co-operation in respect of access to the 200 mile zones of other
Parties.

Article VI
Director, Staff and Budget

The Committee shall appoint a Director of the agency on such condi-
tions as it may determine.

The Committee may appoint a Deputy Director of the Agency on
such conditions as it may determine.

The Director may appoint other staff in accordance with such rules
and on such conditions as the Committee may determine.

The Director shall submit to the Committee for approval:

(a) an annual report on the activities of the Agency for the preced-

ing year;
(b) a draft work programme and budget for the succeeding year.
The approved report, budget and work programme shall be submitted
to the Forum.
The budget shall be financed by contributions according to the shares
set out in the Annex to this Convention. The Annex shall be subject
to review from time to time by the Committee.
The Committee shall adopt financial regulations for the administra-
tion of the finances of the Agency. Such regulations may authorise the
Agency to accept contributions from private or public sources.
All questions concerning the budget of the Agency, including contri-
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9.

butions to the budget, shall be determined by the Committee,

In advance of the Committee’s approval of the budget, the Agency
shall be entitled to incur expenditure up to a limit not exceeding two-
thirds of the preceding year’s approved budgetary expenditure.

Article VII

Functions of the Agency

Subject to direction by the Committee the Agency shall:

(a)

(b)

{c)

(d)

(e)

N

coilect, analyse, evaluate and disseminate to Parties relevant statisti-
cal and biological information with respect to the living marine re-
sources of the region and in particular the highly migratory species;
collect and disseminate to Parties relevant information concerning
management procedures, legislation and agreements adopted by
other countries both within and beyond the region;

collect and disseminate to Parties relevant information on prices,
shipping, processing and marketing of fish and fish products;
provide, on request, to any Party technical advice and information,
assistance in the development of fisheries policies and negotiations,
and assistance in the issue of licences, the collection of fees or in
matters pertaining to surveillance and enforcement;

seek to establish working arrangements with relevant regional and
international organisations, particularly the South Pacific Commis-
sion; and

undertake such other functions the Committee may decide.

Article VIII
Legal Status, Privileges and Immunities

The Agency shall have legal personality and in particuiar the capacity
to contract, to acquire and dispose of movable and immovable prop-
erty and to sue and be sued.
The Agency shall be immune from suit and other legal process and its
premises, archives and property shall be inviolable.
Subject to approval by the Committee the Agency shail promptly
conclude an agreement with the Government of Solomon Islands pro-
viding for such privileges and immunities as may be necessary for the
proper discharge of the functions of the Agency.
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Article [X
Information

The Parties shall provide the Agency with available and appropriate

information including:

(a) catch and effort statistics in respect of fishing operations in waters
under their juriediction or conducted by vessels under their
jurisdiction;

(b) relevant laws, regulations and international agreements;

(c) relevant biological and statistical data; and

(d) action with respect to decisions taken by the Committee.

Article X
Signature, Accession, Entry into Force

This Convention shail be open for signature by members of the South
Pacific Forum.

This Convention is not subject to ratification and shall enter into
force 30 days following the eighth signature. Thereafter it shall enter
into force for any signing or acceding state thirty days after signature
or the receipt by the depositary of an instrument of accession.

This Convention shall be deposited with the Government of Solomon
Islands (herein referred to as the depositary) who shall be responsible
for its registration with the United Nations.

States or territories admitted to membership of the Agency in accor-
dance with Article II(b) shall deposit an instrument of accession with
the depositary.

Reservations to this Convention shall not be permitted.

Article XI
Withdrawal and Amendment

. Any Party may withdraw from this Convention by giving written no-
tice to the depositary. Withdrawal shall take effect one year after re-

ceipt of such notice.

Any Party may propose amendments to the Convention for consider-

ation by the Committee. The text of any amendment shall be adopted

by a unanimous decision. The Committes may determine the proce-

dures for the entry into force of amendments to this Convention.

IN WITNESS WHEREOF the undersigned, being duly authorised
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thereto by their respective Governments, have signed this Convention
Opened for signature at Honiara this 10th day of July, 1979.
For the Government of Australia:
For the Government of the Cook Islands:
For the Government of Fiji:
For the Government of Kiribati:
For the Government of Nauru:
For the Government of New Zealand:
For the Government of Niue:
For the Government of Papua New Guinea:
For the Government of Solomon Islanda:
For the Government of Tonga:
For the Government of Tuvalu:
For the Government of Western Samoa:
ANNEX
The following are the shares to be contributed by Parties to the Con-

vention towards the budget of the Agency in accordance with Article
VI(8):

Australia ......... ... ... .. . 1/3
Cook Ilands. . ..... ... ... ... .. ... .. .. . .. .. 1/30
Fifi . 1/30
Kirtbati .. ... .. ... . 1/30
Nauru. ... ... . 1/30
New Zealand ................. ... ... ... 1/3
Niwe.......... ... ... 1/30
Papua New Guinea...... ... .. ... . . . . . . .. 1/30
Solomon Islands . ........ ... . .. .. . . . . 1/30
Tonga. . ........ ... 1/30
Tavalu ... ... 1/30
Western Samoa .. ... ... ........ ... ... ... . . . 1/30



ANNEX II
Information About the Forum Fisheries Agencies
Introduction

The South Pacific Forum Fisheries Agency (FFA) traces its origin to
the South Pacific Forum meeting in Port Moresby in 1977 which
adopted a Declaration on the Law of the Sea and the establishment of
a Regional Fisheries Agency. The decision to establish an Agency
which would be restricted only to Forum Governments and would not
include a wider range of distant water fishing countries was taken by
the Forum at Niue in 1978.

A Convention implementing Forum’s decision was signed by the
twelve Forum members of the time and entered into force in October,
1979. The Convention established the FFA to promote regional
cooperation in various aspects of fisheries with objective of securing
the maximum benefits from the living marine resources of the region
for their peoples, the region as a whole and in particular for the
developing countries.

Membership (16 Countries)

Member Governments include Australia, Cook Islands, Federated
States of Micronesia, Fiji, Kiribati, Marshall Islands, Nauru, New
Zealand, Niue, Palau, Papua New Guinea, Solomon Islands, Tonga,
Tuvalu, Vanuatu and Western Samoa.

Work Program
The FFA Work Program is organized into sub-programs as follows:

- harmonization of fisheries regimes and access agreements
- fisheries surveillance and enforcement

- current information services

- tuna fishing development

- economic analysis

- fishing patterns

- fisheries training and administrative development

- regional register of fishing vessels

- delimitation of fishing and related zones

- evaluation of fisheries support services and facilities

336



Other work includes establishment, administration and coordination
with other regional programs.

Staffing

The FFA has twenty-one professional staff, and seventeen office and
maintenance staff. The professional staff consist of:

Executive Management - Director
- Deputy Director

Administration - Finance Administration Officer
- Trust Fund Administration Officer
- Finance Officer

Management - Legal Officer
- Surveillance Advisor
- Multilateral Treaty Manager

Development - Fisheries Development Officer
- Research Coordinator
- Project Development Officer
- Ocean Resources Management Program
Director {USP)
- Ocean Resources Management Program
Officer (USP)

Research - Senior Economist
- Statistical Coordinator
- Tuna Industry Adviser
- Marketing Adviser
- Information Officer

Computer - Computer Services Manager
- Senior Analyst Programmer
- Data Base Officer

Funding
The on-going operations of the Agency are funded largely by
contributions from the Member Governments with support from the

Commonwealth Fund for Technical Cooperation (CFTC), the
Canadian International Development Agency (CIDA), the International
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Center for Ocean Development (ICOD), the United National
Development Fund (UNDP), and the United Nations Food and
Agriculture Organization (FAQ). Valuable support for specific
projects is also received from a range of sources including the
Australian Development Assistance Bureau (ADAB), the New Zealand
Overseas Development Assistance (NZODA) program, the European
Economic Community (EEC), and the United States Agency for
International Development (USAID).

Funding for the on-going operations of the Agency under its general
fund account is shared one-third each by Australia, New Zealand and
Pacific Island members. Assistance for specific projects from the
supporting organizations listed above are separated under the Agency’s
trust fund account. In 1988, the general fund budget totalled SBD$1.4
million, and the trust fund budget amounted to SBD$6.7 million (SBD
-US$0.43, as of May, 1989).

ANNEX III
Multilateral Treaty on Fisheries with the United States - Background

The tenth and final round of negotiations on the Treaty on Fisheries
with the United States took place in Nuku'alofa in November, 1986.
The Treaty was signed on April 2, 1987, in Port Moresby and entered
into force on June 15, 1988.

Other documents signed in Port Moresby and also in force are: (a) an
internal agreement among FFA member countries on implementation
of the Treaty (designating the Director of FFA as Administrator,
describing the administrator’s duties, and providing for information
and fee distribution); (b) an Agreed Statement on an Observer
Program to be implemented under the Treaty; and (¢) an agreement
between FFA and USAID setting out the framework for a mechanism
for the transfer of funds to FFA under the Treaty.

Thirteen FFA member States are party to the Treaty: Australia, Cook
Islands, Federated States of Micronesia, Fiji, Kiribati, Marshall
Islands, Nauru, Niue, Papua New Guinea, Palau, Solomon Islands,
Tuvalu and Western Samoa. This exceeds the Treaty requirement that
at least ten FFA member States, including Federated States of
Micronesia, Kiribati, and Papua New Guinea must ratify before entry
into force can occur.

The Treaty allows 35 United States purse seiners to fish in a
designated Treaty Area over a five-year period for US$60 million. An
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additional 15 vessels may fish at an agreed additional fee, and the
payments by industry are indexed to a base price for fish. This means
that an increase in fees could take place, but not a decrease. The fees
are paid in three separate components:

- $10 million is paid annually by the United States Government.
Of this, $9 million is a direct cash transfer by USAID and $1
million is given in USAID project assistance.

- $175,000 is paid annually by the industry as license fees.

- $250,000 is paid by industry or technical assistance by cash
transfer for administration by the Treaty Administrator (FFA).

In order to facilitate smooth entry into force, three technical
meetings were held with United States officials and industry
representatives before June 15, 1988, covering such issues as the
observer program and port sampling.

Meetings with USAID officials also took place in Suva and
Washington to ensure acceptable financial mechanisms and smooth
transfer of funds upon entry into force. Two agreements between FFA
and the U.S., dealing with the $9 million and $1 million components
respectively, have been implemented.

An observer training course was held in Western Samoa during
September, 1987, and another planned for Federated States of
Micronesia during June, 1988, had to be cancelled due to disruption
of airline services by Air Nauru. The immediate objective is to cover
20 percent of the trips, and this can be increased in future.

Most parties to the Treaty have passed implementing legislation,
main features of which are to recognize a license issued by a Treaty
Administrator rather than their ownauthorities, incorporate provisions
relating to non-national observers and enforcement, and recognize the
precedence of Treaty provisions over domestic law.

Thirty-one United States vessels are now fishing under the Treaty,
with most activity concentrating in the Northern area of the Treaty
Area. Treaty requirements are on the whole being met, with reporting
requirements developing according to available equipment. Some
vessels do not yet have a telex, so have had to make arrangements for
reporting which would utilize telexes of other vessels or the industry.
As weekly telex reporting to the Administrator is required and
compliance is initially very high, a flexible approach is being taken
for the time being.
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Treaty Provisions: Legal Aspects

The Treaty breaks new ground in international law in many respects,
and is the most comprehensive fisheries access agreement in the
region, and perhaps the world. Its genesis was the American policy of
not recognizing coastal State jurisdiction over highly migratory
species, with its highly punitive domestic legistation to give effect to
that policy.

Negotiations were commenced in response to incidents which took
place in Papua New Guinea and Solomon Islands and at the direction
of Forum. The resulting Treaty marks a new era in fisheries relations
and cooperation with the United States, and both sides look forward
to continuing goodwill and mutual benefit.

The main features of the Treaty are, for the United States, that they
have access to an expansive Treaty Area comprising the richest tuna
fishing grounds in the world for a period of five years.

In return, Pacific Island parties have secured the recognition by the
United States of their sovereign rights over highly migratory species,
the undertaking that United States legislation based on the non-
recognition of jurisdiction over highly migratory species will not be
operative in the Treaty Area, there will be compliance with national
legislation, reporting in high seas areas will be carried out, strict flag
State enforcement requirements will be implemented and financial
assurances will be provided in certain specified cases.

The main provisions in the Treaty, with a summary description of
each, are as follows:

Interpretation - Article 1

Definitions more comprehensive than those found in existing
agreements or legislation are given for many words used in the Treaty,
in particular "fishing".

Broader Cooperation - Article 2

The Government of the United States is required to cooperate with
Pacific Island parties in providing technical and economic support in
fisheries and promoting the use of local goods and services and
employment of Pacific Island nationals in fisheries activities.

Access to the Treaty Area - Article 3

United States fishing vessels may fish in accordance with conditions
set out in the Annexes, which describe terms and conditions of
licensing and license issuance. This provision also recognizes "side
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deals" which may be made between Pacific Island Governments and
the U.S. industry during the life of the Treaty.

Flag State Responsibility - Article 4

This is a unigue and complex provision which recognizes the
difficulty Pacific Island parties have had in the past enforcing access
agreements. When the alleged offender departs the jurisdiction, there
is usually no opportunity for compensation for the alleged offense due
in part to the lack of resources in Pacific Island countries to serve the
operators in another jurisdiction and bring them back to trial.

This provision requires that, under certain conditions the U.S.
Government must take measures to ensure that a vessel suspected of
an infringement leaves the Licensing Area and does not return except
to submit to jurisdiction, or bring the appropriate persons through the
U.S. legal process and hand the amount of the fine, penaity or other
determination over to the Pacific Island party concerned.

Compliance Powers - Article 5

There are several compliance powers, the most important being the
recognition that the Pacific Island parties will enforce the Treaty,
including their national legislation. This, and many other Treaty
provisions, verifies U.S. recognition of sovereign rights of Pacific
Island parties to the Treaty over highly migratory species.

Another important provision in this Article prevents the United
States Government from applying its punitive domestic legislation to
a Pacific Island party if there is an arrest of a U.S. fishing vessel.

Consultations and Dispute Settlement - Article 6

Extensive provision was made for consultation and dispute
settlement, with the view that any potential differences would be
minimized if procedures are already agreed.

Review of the Treaty - Article 7
An annual meeting is to take place among parties to review the
operation of the Treaty.

Amendment of Treaty, Annexes, Notification, Depositary, Final Clauses
- Articles 8 - 12

These housekeeping matters are dealt with in the above-noted
Articles.
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Terms and Conditions of Licensing - Annex I

Extensive terms and conditions of licensing are given in Annex I, an
integral part of the Treaty, including requiring that U.S. vessels
comply with the applicable national laws (listed in a Schedule), certain
prohibitions, reporting and enforcement requirements, observersrights
and duties and miscellaneous requirements,

Annex I also defines the Licensing Area, which is the area within the
Treaty Area where vessels are allowed to fish. They are excluded from
fishing in designated Closed Areas and Limited Entry Areas under
certain conditions. They may not fish in the zones of FFA member
States which have not ratified the Treaty.

Licensing Procedures - Annex I1

Annex II identifies the licensing procedures, including reasons for
license denial. These include withdrawal of good standing on the
Regional Register, failure to provide financial assurances if the owner
or charterer is the subject of proceedings under United States
bankruptcy laws and failure to satisfy a final determination for breach
of the Treaty.

Summary

The Treaty provided precedent for the region in two aspects. One is
the fee, which is estimated at 10 percent of landed value of the fish
likely to be caught. Bilateral arrangements averaged in the 4-6 percent
range.

Another precedent is provided by the comprehensive legal provisions.
These are being incorporated into domestic fisheries legislation and
other bilateral agreements. This can be seen as a continuation of the
results achieved by the parties to the Nauru agreement.

Although the legal aspects were described above, it should not be
forgotten that they will have a profound effect on management of the
tuna resource in the Pacific. With increased reporting, including in
high seas areas, observer coverage and port sampling, it is expected
that management will be improved drastically.

ANNEX IV
The definition of "fishing", included in the Treaty on Fisheries with

the United States and incorporated into many domestic fisheries laws,
is:
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"Fishing" means:

a.
b.
c.

d.

searching for, catching, taking or harvesting f ish;

attempting to search for, catch, take or harvest fish;

engaging in any other activity which can reasonably be expected
to result in the locating, catching, taking or harvesting of fish;
placing, searching for or recovering fish aggregating devices or
associated electronic equipment such as radio beacons;

any operations at sea directly in support of or in preparation for
any activity described in this paragraph;

aircraft use, relating to the activities described in this paragraph
except for flights in emergencies involving the health or saf ety
of crew members or the safety of a vessel.

Thomas Clingan: Thank you very much, Judith. We now have had two
examples of regional organizations: Mr. Applebaum has talked about
some difficulties with one organization, and Judith has shown us
another which has been very effective in the management of highly
migratory species. We now move on to two other arrangements, the
first of which is the EEC, which is more in the position of a coastal
state than of an international management scheme. To address us from
this different perspective of the EEC fisheries regime we have with
us Robin Churchill from the Cardiff Law School of the University of
Wales. Robin?
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EEC FISHERIES REGIME

R.R. Churchill
Center for Marine Law and Policy
University of Wales
United Kingdom

Introduction

The theme of this Conference is the implementation of the 1982
UN Convention on the Law of the Sea through international
organizations. Many of the provisions of the Convention refer to rules
and standards to be adopted by or under the auspices of international
organizations or call for institutionalized cooperation between States
on a global or regional level. As far as living resources are concerned,
the main references made by the Convention to such cooperation
through and within international organizations are in Articles 61
(cooperation over conservation in the EEZ), 63 (shared and straddling
stocks), 64 (the management of highly migratory species), 65 (the
management of marine mammals,}, 66 (cooperation in relation to
anadromous species) and 118 and 119 (conservation and management
of high seas resources).

In looking at how the institutionalized cooperation referred to in
these articles has so far been and may in the future be realized, it is
not very helpful or realistic to consider the EEC as a relevant
international organization. This is because in the fisheries context the
EEC much more resembles a coastal State than an international
organization: thus in terms of the implementation of the UN
Convention it is more fruitful to study the EEC in the context of
implementation of the Convention by coastal States, rather than in the
context of implementation through international organizations.!

The reasons why in the fisheries sector the EEC resembles more a
coastal State than an international organization are essentially
two-fold. First, since 1979 the EEC has taken over from its Member
States the competence to manage the fisheries resources found in the

1For such a study, see R.R. Churchill, "The EEC’s Contribution to
*State’ Practice in the Field of Fisheries" in E.D. Brown and R.R.
Churchill (eds.), The UN Convention on the Law of the Sea: Impact
and Implementation, 19 L. Sea Inst. Proc. 557-568 (1087),
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200-mile economic or fishing zones of its Member States.? This
competence is in principle exclusive: Member States have retained or
been delegated only very limited competence, which relates mainly to
the possibility of adopting urgently required conservation measures or
local management measures {(and such competence is subject to
supervision by the EEC).% Secondly, since 1977 the EEC has had
exclusive competence to negotiate and conclude treaties in fisheries
matters with third States.* Thus, questions such as the access of third
States’ vessels to EEC waters and of EEC vessels to third States’
waters, cooperation with third States over the management of joint
stocks, and membership of international fisheries organizations are all
matters exclusively for the EEC as such, and not its individual
Member States.

Although it was suggested earlier that it is not particularly fruitful
to look at the EEC in terms of the implementation of the UN
Convention by international organizations, this paper will nevertheless
consider the role played by the EEC in relation to each of the articles
of the Convention which refer to institutionalized international
cooperation in relation to living resources. Before doing so, the paper
will consider in turn the characteristics of the EEC as an international
fisheries organization, the institutional structure of the EEC,
particularly as it concerns fisheries, and the fisheries management
system adopted by the EEC. Finally, the paper will consider the role

2This follows from the judgment of the European Court of Justice in
Case 804/37, Commission v United Kingdom {19811 E.C.R. 1045;[1982]
1 CM,L.R. 543,

3For a full discussion of the respective competences of the EEC and
its Member States in relation to fisheries management, see R.R.
Churchill, EEC Fisheries Law (Dordrecht: Martinus Nijhoff, 1987),
pp. §5-110.

4This follows from the case law of the European Court of Justice. See,
in particular, Case 22/70, Commission v Council [1971] E.C.R. 263,
[1971]1 C.M.L.R. 335; Joined Cases 3,4, and 6/76, Of ficier van Justitic
v Kramer [1976] E.C.R. 1279; [1976] 2 C.M.L.R. 440; and Opinion
1/76, Re the Draft Agreement establishing a European Laying-Up
Fund for Inland Waterway Vessels [1977] E.CR. 741; {1971] 2
C.M.L.R. 279. See also Churchill, op. cit. in n.3, pp. 169-176.
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of the EEC in relation to one of the specific sub-themes of the
Conference -- education, training, and the transfer of technology.

The Characteristics of the EEC as an International Fisheries
Organization

Although the EEC is an international organization concerned with
fisheries, it is very different from a traditional international
organization.’ The salient differences include the f ollowing.

1. Fisheries is not the only concern, nor even the main concern, of
the EEC.

2. Whereas traditional international fisheries organizations are
concerned very largely exclusively with questions of resource
management, the EEC is concerned not only with such questions, but
also with a number of other fisheries matters, including structural
questions (which include inter alia the question of over-capacity),
marketing, trade in fisheries products, and relations with third States.

3. Unlike a traditional fisheries organization, the EEC has its own
legal system. This has several notable consequences as far as fisheries
management is concerned. First, EEC management measures are
normally directly binding on individual fishermen and do not require
implementation by individual Member States. Secondly, unlike the
position in most international fisheries commissions, it is not
possible for individual Member States to opt cut of particular
management measures they object to {and such measures can be
adopted by the EEC by majority vote). Finally, there are more
effective mechanisms for enforcing management measures.

4. Because the area of fisheries management for which the EEC is
responsible lies entirely within the 200-mile economic or fishing zones
of its Member States, the EEC does not face the "free rider” problem
experienced by most international fishery commissions which regulate
high seas fisheries,

5. The EEC is the only international fisheries organization to which
sufficient competence has been transferred by its Member States to
allow it to sign the Law of the Sea Convention. (However, although

SFor a thorough, if rather dated, survey of international fisheries
organizations, see A.W. Koers, International Regulation of Marine
Fisheries (London: Fishing News (Books) Ltd., 1973). Cf. also J.E.
Carroz, "Institutional Aspects of Fishery Management under the New
Regime of the Oceans”, 21 San Diego Law Review 513 (1984).
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the EEC has signed the Convention, it is very unlikely that it will
ratify the Convention unless and until its Member States have
reconciled their diverging attitudes to the Convention.®)

The Institutional Structure of the EEC as it Concerns Fisheries

The EEC has four principal institutions, three of which -- the
Council, the Commission and the European Parliament -- are
essentially political bodies, while the fourth -- the European Court of
Justice -- is a judicial body. There is also a myriad of lesser bodies,
a few of which are concerned with fisheries.

The Council consists of one minister from each Member State.
Thus, when it is considering fisheries matters, it consists of the twelve
fisheries ministers. It is the EEC’s main decision-making body. The
Commission consists of seventeen Commissioners (two from each of
the five larger Member States, one from each of the smaller States),
supported by some 12,000 officials. The latter are grouped into
Directorates-General, each Directorate-General being concerned with
one particular area of the EEC’s activities. Directorate-General XIV
is concerned with fisheries: in addition, the Commission’s Legal
Service and Statistical Office also deal with fisheries matters as part of
their work. The Commission is completely independent of the national
governments of the Member States, and is intended to be the guardian
of the Community interest and the chief motor of integration. Finally,
the European Parliament consists of 518 members directly elected
every five years by all those having the vote in individual Member
States. The members of the Parliament sit, not in national blocs, but
in political groups.

All three political institutions are involved in the adoption of
fisheries measures. In general the EEC does not have a single
legislative process. It all depends on the provision of the EEC Treaty
which authorizes adoption of the measure concerned. In the case of
fisheries, the relevant provision is Article 43. This provides that
fisheries measures are to be adopted by the Council, acting on a
proposal from the Commission and after having consulted the

5Ten of the EEC’s twelve Member States have signed the Convention.
The other two Member States -- the Federal Republic of Germany
and the United Kingdom -- declined to sign because of objections to
the Convention’s regime for deep-sea mining. Nor are all the Member
States that did sign particularly happy with this aspect of the
Convention.
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European Parliament. In other words, the Commission draws up a
proposal for a particular measure and sends it to the Council. The
latter then sends the proposal to the European Parliament for its
opinion on the proposed measure. Having received the Parliament’s
opinion, which, it is important to note, is in no way binding on it, the
Council then decides whether to adopt the proposal, with or without
amendment. If the Council decides to amend the measure, unanimity
is necessary. For this purpose the votes are weighted among Member
States, very roughly in proportion to population. There is a total of 76
votes, of which 54 constitute a qualified majority. Qualified majority
voting is, however, subject to a kind of constitutional convention
known as the Luxembourg accords. This provides that where a
Member State considers that "a very important interest” of that State
is at stake, a decision must be taken unanimously.

Although the basic elements of the EEC’s fisheries regime (to be
discussed below) were adopted according to this procedure, routine
management measures (such as the annual adoption of TAC's and
quotas and the periodic modification of non-quantitative conservation
measures) are adopted by a more streamlined procedure. Article 11 of
Regulation 170/837 provides that such measures are to be adopted by
the Council by a qualified majority vote, acting on a proposal from
the Commission. In other words, there is no need to consult the
European Parliament. While the European Parliament has not
unnaturally objected to its exclusion from this area of decision-
making,® the legality of this procedure has been upheld by the
European Court.” In addition, the taking of some minor management
powers has been delegated from the Council to the Commission.®

T0fficial Journal o f the European Communities (hereafter abbreviated
to O.J.) 1983, L24/1.

8See, e.g., its Resolutions of March 16, 1984 and February 20, 1986,
0O.J. 1984 C104/153 and 1986 C68/108.

%Case 46/86, Romkes v Officier van Justitie [1988] 3 C.M.L.R. 524.
1%For a fuller account of the EEC’s legislative processes in relation to
fisheries, see Churchill, op. cit. in n.3, pp. 31-44; and M. Leigh,
European Integration and the Common Fisheries Policy (Beckenham,
U.K.: Croom Helm, 1983), Chap. 8.

348



The concern of the Commission and European Parliament with
fisheries is not limited to the legislative process. The Commission has
an important executive role. This includes the collection and
processing of vast quantities of information (e.g. relating to catch
statistics), licensing various vessels, making grants under Community
schemes for modernizing, converting, scrapping vessels etc., and
ensuring that Member States fulfill their obligations under the
Community’s fisheries regime. It should be noted, however, that the
Commission does not have a monopoly of executive powers. The
national authorities of the Member States also have important
executive functions, notably in enforcing the Community’s
management measures in their 200-mile zones (see below).

In addition to its very limited legislative role, the European
Parliament has a supervisory role. Thus it can (and does) ask questions
of the Commission and Council, it comments on and criticizes the
functioning of the EEC’s fisheries regime, and it makes proposals for
improvement. Furthermore, through its role in the EEC’s budgetary
process, it has some influence on the amount and purpose of the
money the EEC spends on fisheries matters.!?

Finally, we come to the fourth principal institution, the European
Court of Justice. This consists of thirteen judges (one from each
Member State and one additional judge to make an odd number) and
sits in Luxembourg. The Court does not have unlimited jurisdiction to
hear cases involving points of EEC law. It only has such jurisdiction
as is conferred -- on it by the EEC Treaty. As far as fisheries matters
are concerned, there are three main types of case which may come
before the Court. First, the Commission may bring an action under
Article 169 (or very occasionally another Member State under Article
170) against a Member State which it considers to be in breach of its
Community obligations. Secondly, a Member State, or possibly an
individual, may under Article 173 challenge the validity of a measure
adopted by the Council or Commission. National courts also hear cases
involving EEC fisheries questions (e.g., the prosecution of a fisherman
for contravening an EEC conservation measure), and this provides the
third way in which cases involving fisheries may come before the
European Court. If the case before the national court raises a question
over the meaning or validity of a piece of EEC fisheries legislation,

11Eor 3 further discussion of the role of the European Parliament, see
D.I.A. Steel, "Fisheries Policy and the EEC: the Democratic Influence”
8 Marine Policy 350 (1984).
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then the national court may (and in certain circumstances must) ask
the European Court to give a ruling on the point under Article 177 of
the EEC Treaty. Once the European Court has given its ruling, the
case returns to the national court for the ruling to be applied and the
case disposed of,

It is interesting to note that the number of cases involving fisheries
questions before the European Court has increased quite considerably
in recent years. In the period 1976 (when the Court heard its first
fisheries case) to 1985 inclusive, 36 cases were brought before the
Court, i.e., an average of 3.6 cases per annum. In both 1986 and 1987
eight cases were referred to the Court, and in 1988 no less than 13
cases were referred. This increasing litigation is probably due to the
fact that a comprehensive EEC fisheries regime has been in place only
since 1983, as well as to the fact that Portugal and Spain joined the
EEC in 1986 on fairly restrictive conditions as far as fisheries are
concerned.

The EEC’s Fisheries Management System in Qutline!?

Although the EEC’s first fisheries legislation was adopted in 1970,
the first moves towards a comprehensive system of fisheries
management by the EEC were not made until 1976, on the eve of the
extension by Member States of their fisheries limits to 200 miles.
Negotiations over such a comprehensive system were particularly
tough and protracted because of the different and often conf licting
interests of Member States, and agreement on an EEC fisheries
management system was reached only in January 1983, This system
has a number of different elements: (a) total allowabie catches (TACs)
and quotas; (b) access to such TACs and quotas; (c) conservation
measures other than TACs; (d) enforcement; (e) adjustment of
capacity. Each of these will be considered in turn.

TACs and quotas
The cornerstone of EEC fisheries management is a system of TACs
divided up into quotas allocated to individual Member States. Each

2For fuller accounts, see Churchill, op. cit. in n.3, Chaps. 4-6; Leigh,
op. cit. in n.10, Chaps. 5-7, R.R. Churchill, "The EEC’s Fisheries
Management System: A Review of the First Five Years of its
Operation” 25 Common Market Law Review 369 (1988). See also the
bibliography in Churchill, pp. 285-9.
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year the Council establishes by means of a regulation TACs for most
stocks of commercial interest found in EEC waters (except the
Mediterranean). Such regulations are usually adopted at the end of the
year preceding the year to which they relate and are based on
proposals put forward by the Commission. In making its proposals, the
Commission is advised by its Scientific and Technical Committee for
Fisheries (a body of 27 fishery experts sitting in an individual
capacity); the Committee in turn bases its advice on the
recommendations of the International Council for the Exploration of
the Sea (ICES). Although scientific advice forms the basis for the
Commission’s proposals for TACs, the actual TACs proposed by the
Commission and adopted by the Council are on occasion increased, for
socio-economic reascns, above the figures recommended by scientists.
On the whole this does not appear to have been done to such an extent
as to prejudice the long-term well-being of fish stocks. Where fish
stocks migrate between the waters of the EEC and third States (such
as Norway), TACs are established by agreement between the EEC and
the third State concerned.

Once the Council has established a TAC for a stock of fish, it then
divides the TAC into quotas allocated to individual Member States.
The criteria for such allocation are: past catches; the needs of certain
regions particularly dependent on fishing {these include Ireland,
Northern Ireland, Scotland and North-East England); and the loss of
catches suffered by some Member States as a result of third States
having extended their fishing limits to 200 miles. Obviouslty these
criteria are not very precise, and from them one could not easily
determine the exact allocation of any particular TAC. What happens
in practice is that the quotas agreed for 198212 (which were derived
from these criteria) are regarded as providing the "key" for future
years. In other words, the proportions into which the 1982 TACs were
divided have been used (in some cases with small modifications) when
adopting quotas for later years, Although some people have sought to
argue that such a quota system is incompatible with the fundamental
principle in EEC Law of non-discrimination, the European Court of
Justice has held that the system is not contrary to EEC Law -- see the
Romkes case.!? It should be noted, however, that the system is to be
reviewed in 1992 and again in 2002,

135ee Reg. 172/83, O.J. 1983 L24/30.
H409p cit. in n.9.
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Not all stocks for which TACs and quotas are currently set were
covered by the 1982 TAC and quota regulations. For such stocks either
a "key" has been set subsequently, notably for North Sea herring, or
allocation is based on recent past catches. In the case of certain stocks
of fish which are fished mainly for reduction to meal and oil, although
a TAC is set, it has not yet been found necessary to divide the TAC
into quotas: the reason presumably being that in most cases these
stocks are large and Member States’ interest in them (apart from
Denmark) limited. Finally, in the case of Spain and Portugal, which
became members of the EEC at the beginning of 1986, special and
highly complex transitional arrangements apply which are due to last
until 2002,

Aithough the EEC simply allocates quotas to Member States, the
latter are permitted, under Article 5(2) of Regulation 170/83%% to
refine the system, for example by dividing up a quota so that it is
taken at different times of the year (in order to prevent a
concentration of fishing effort at the beginning of the year, with the
undesirable consequences that has), or by allocating a quota between
different sections of the fleet. Regulation 170/83 also attempts to
avoid the waste that would result from Member States’ under-utilizing
their quotas by allowing Member States to exchange unfilled quotas:
in 1986, for example, 61 such "swaps” took place during the first 10
months of the year.l®

A crucial question, of course, is how far Member States have
observed the quotas allocated to them and what sanctions can be
applied where a Member State has exceeded its quotas. As regards the
first point, while most Member States have observed most of the
quotas allocated to them, there have been quite 2 number of cases
where Member States have significantly exceeded their quotas. As
regards the sanctions that can be applied in such cases, there are a
number of sanctions, of varying effectiveness, available. First, under
Article 169 of the EEC Treaty, the Commission can bring the
offending Member State concerned before the European Court of
Justice (two such cases are in fact currently pending before the

150p. cit. in n.7.
16COM (86) 639.
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Court!?): the court, however, is limited to giving a declaratory
judgment that the Member State concerned has broken its Community
obligations. This would seem to be of limited effectiveness, because
the quota having already been exceeded, there is no way in which the
Member State concerned can remedy the breach (unless the Court’s
declaration took the form of saying, for example, that a Member State
lacked an adequate catch reporting system).

A second possible sanction is the financial penalties that can be
imposed under the Regulanon on the Common Organization of the
Market in Fishery Products.® Under the Regulatlon Member States
are required to expend money on various price support arrangements
for fish. This expenditure is then reimbursable by the European
Agricultural Guidance and Guarantee Fund (EAGGF). However,
Article 26(2) of the Regulation provides that no such reimbursement
is to be made in respect of fish from a stock for which a Member State
has exceeded its quotas. This provision is less sweeping than may
appear at first sight because it can only be applied if the quotas
exceeded relate to species for which price support arrangements exist
{and by no means all species are eligible for price support
arrangements under the Regulation) and if such arrangements are
actually utilized {which is not always the case). As far as the writer is
aware, little use has so far been made of this provision in practice.
Another possible financial sanction is withholding export refunds.
Although the Regulation on the Common Organization of the Market
in Fishery Products does not link the payment of export refunds to the
observance of quotas, the European Court has nevertheless held that
export refunds may be withheld if quotas are exceeded.!® Again this
is a sanction of limited practical utility. Export refunds have never
been widely used for fishery products, and have in fact been in
suspension since November 1983,

A final form of sanction for exceeding quotas is to reduce the
quotas of the offending Member State for the following year. Such a

YCase 290/87, Commission v Netherlands, O.J. 1987 C290/7: Case
62/89, Commission v France, 0.J. 1989 C94/11,

18Reg. 3796/81, O.1. 1981 L379/1.
19¢Case 326/85, Netherlands v Commission, Judgment of December 15,
1987 (not yet reported); Case 332/85, Federal Republic of Germany v.

Commission, Judgment of December 15, 1987 (not yet reported).
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sanction was only introduced in early 1987,2° and so far has been
used sparingly.

A major reason why Member States exceed their quotas is the
over-capacity in the Community’s fishing fleets. Although some action
has been and is being taken both by Member States and the
Community to adjust the capacity of Community fishing fleets to
catch potential (see below), until there is a better balance between
catching capacity (at least in certain sections of the Community’s
fishing fleets) and the quantity of fish available, the exceeding of
quotas is likely to continue as a feature of the Community’ s fisheries
management system.

Access

TACs and quotas are set in terms of the Statistical Areas of ICES
and the Fisheries Committee for the Eastern Central Atlantic
(CECAF). It follows from the originally very controversial principle
of equal access (under which a Member State must admit the fishing
vessels of any other Member State to its waters on the same conditions
as its own vessels -- see Article 2 of regulation 101/76)?' that the
fishing vessels of one EEC Member State can fish for the quotas
allocated to that particular Member State anywhere in the ICES or
CECAF Area concerned, regardless of which Member State’s (or
States’) fishing zone(s) that ICES or CECAF Area lies in. This is
subject to three exceptions. The first exception is a 12-mile zone of f
the coast of Member States, which is reserved to local vessels save that
within the outer six miles some States’ vessels enjoy certain historic
rights of fishing (which are listed in Annex I of Regulation 170/83).
The second exception is the so-called Orkney/Shetland box, an area
around the North of Scotland, Orkneys and Shetlands to which the
access of larger vessels is restricted. These two exceptions are to be
reviewed in 1992 to see what "adjustments” (if any) may be necessary,
and are to be subjected to a more thorough-going review in 2002.
Regulation 170/83 suggests that if no positive decision is taken in 2002
to renew these exceptions, they will lapse, Finally, the equal access
principle does not apply at all to Portugal and Spain: the access of
Portuguese and Spanish vessels to the waters of other Member States,
and of the vessels of such State to Iberian waters, is strictly limited, at
least until 2002.

#Regs. 4027/86 and 493/87, O.J. 1986 L376/4 and 1987 L50/13.
210.3. 1976 L20/19.
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One particular problem raised by EEC rules on access and guotas
experienced by some EEC Member States (particularly Ireland and the
United Kingdom) is the phenomenon known as "quota hopping". This
is where what are in reality foreign interests from other Member
States register vessels in a Member State and fish for the quotas
allocated to that Member State. For reasons of space and because it
raises complex legal issues, this problem will simply be referred to
here, and no attempt will be made to suggest how or whether the
problem can be combatted: in any case the answer to these last
questions is largely dependent on the outcome of litigation currently
pending before the European Court.?

Conservation Measures other that TACs

Apart from TACs the Council adopts a variety of other
conservation measures. These are contained partly in the annual TAC
and quota regulations and partly in Regulations 3094/86 and 1866/86
(as amended).?® These measures include minimum mesh sizes, other
gear restrictions, minimum fish sizes, closed seasons and closed areas,
and apply to all Community waters except those in the Mediterranean
(for which no Community conservation measures have yet been
adopted).

The EEC's non-quantitative conservation measures are largely
based on ICES’ recommendations, although they are not always as
strict e.g., in the North Sea. ICES has recommended a2 minimum mesh
size of 120 mm, whereas the EEC has stipulated a minimum of 90 mm
(increased from 80 mm at the beginning of 1989). The Council has
made something of a habit, induced by political pressure from
fishermen's organizations, of deferring and delaying decisions toadopt
stricter conservation measures in line with scientific recommendations.

22Gee Case 3/87, R v Ministry of Agriculture, Fisheries and Food ex p.
Agegate Ltd., 0.J. 1987 C39/5; and Case 216/87, R v Ministry of
Agriculture, Fisheries and Food ex p. Jaderow Ltd., 0.).1987 C223/5.
See also R v Secretary of State for Transport ex p. Factortame Lid.,
where in March 1989 the English Divisional Court made a reference
to the European Court under Article 177 (139 New Law Journal 540
(1989)).

23y J 1986 L288/1 and L162/1, respectively. Reg. 3094/86 is a
measure of general application; Reg. 1866/86 applies only to the
Baltic.
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This problem is compounded by the fact that those measures which
have been adopted are poorly observed. According to a Commission
report of June 1986, breaches of EEC measures are frequent and in
some cases "so widespread that they are endangering conservation."?4
Whether the position has improved since this report was published, the
writer does not know,

Enforcement

It was stated near the beginning of this paper that the competence
to adopt fisheries management measures vests in principle exclusively
with the EEC. However the competence to enforce such measures lies
largely with the Member States. This is because the EEC possesses no
real law-enforcement machinery of its own. The EEC has, however,
adopted a Regulation®® which imposes certain duties on Member
States relating to their law enforcement responsibilities. The main
features of this Regulation are; (1) a general duty on Member States
to enforce Community rules relating to TACs, quotas, and other
conservation measures; (2) a duty on skippers and Member States to
report catches; (3) the establishment of a group of Community
fisheries inspectors to oversee the work of national fisheries
inspectors. Although understaffed, the Community inspectorate has
uncovered ineffective enforcement by some Member States, notably
the "grey market” operated by the Dutch fishing industry. Furthermore
Member States have been lax in establishing proper catch reporting
systems and at sending details of catches to the Commission, both of
which are required by the Regulation.2¢

Apart from requiring its Member States to take enforcement action,
the EEC has sought to encourage effective enforcement by providing
financial assistance. Thus, for the period 1977-82 the EEC reimbursed
Greenland (now no longer part of the EEC) and Ireland for part of
their expenditure on fisheries inspection and surveillance.?? Since

COM (86) 301, p. 21.

’Reg. 2241/87, O.J. 1987 L207/1.
263ee COM (86) 301.

*"Dec. 78/640, O.J. 1978 L211/34.
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1987 all Member States have been eligible for Community aid to
modernize their monitoring and supervision facilities.?®

Ad justment of Capacity

At the time of the extension of fishing limits to 200 miles in the
late 1970s, there was considerable over-capacity in EEC fishing fleets.
Although the Commission in 1976 proposed a package of structural
measures whose aim inier alia was to adjust capacity to the EEC’s new
catch potential, it was not until 1983 that the Council finally reached
agreement on a modified version of the Commission’s proposals,?®
In the interim a good deal of restructuring of EEC fishing fleets took
place, largely -- though not exclusively -- as a result of the operation
of market forces. Larger distant-water vessels declined drastically,
while there was some increase in the near and middle-water fleets,
Overall, there was a decrease in capacity. Nevertheless, capacity was
still considerably above the optimum compared with the catches
available.

The measures adopted in 1983 are aimed inter alia at encouraging
a reduction in capacity through the provision of financial aid to
Member States. This aid includes grants for the scrapping and
temporary laying-up of vessels; grants for deploying capacity through
exploratory voyages for species or in areas which have previously been
under-utilized and through joint ventures with third States; and
financial aid for modernizing vessels provided that the aid forms part
of a national program whose long-term objective is to balance capacity
with catch potential. It is not very clear what the cumulative effect of
these measures on capacity has been because of the rather limited
statistics available: it seems unlikely, however, that there has been any
marked reduction in capacity in EEC fishing fleets as a whole.

Having given this fairly brief outline of the EEC fisheries
management system, this paper will now turn to examine the role of
the EEC in relation to those matters where the UN Convention on the
Law of the Sea calls for implementation through international

BDec. 87/278, O.J. 1987 L135/31. Dec. 87/279, O.J. 1987 L135/33,
provides for additional aid for Portugal.

Regs. 2908/83 and 2909/83 and Dir. 83/515, 0.J. 1983 L290/1, 9
and 15. These measures lasted for three years, and were then renewed,
in somewhat modified form, by Reg. 4028/86, O.J. 1986 L376/7. This
Reg. is of 10 years’ duration.
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organizations. It is worth again stressing the point made at the outset
of this paper that the role of the EEC in this area is much more akin
to a coastal State than an international organization.

The EEC and Implementation by International Organizations of the
Provisions of the UN Convention on the Law of the Sea Relating to
Living Resources

There are seven main areas relating t¢ living resources where the
UN Convention calls for implementing action to be taken by
international organizations. The role of the EEC in relation to each of
these will be briefly considered in turn.

Co-operation over Conservation in the EEZ

Article 61(2) calls on the coastal State and competent international
organizations to co-operate to ensure that living resources in the EEZ
are not endangered through over-exploitation. Article 61(3) requires
coastal States, in adopting management measures, to take into account
"any generally recommended international minimum standards."
Finally, Article 61(5) provides that States are to exchange scientific
information and catch statistics "through competent international
organizations."

From the description of the EEC’s fishery management system
above, it will be obvious that the EEC’s performance of these
obligations (assuming they were binding) relates more to the
obligations placed on coastal States than on international organizations,
In relation to Article 61(2) and (3), the EEC has cooperated with and
taken into account the recommendations of various organizations,
particularly ICES. While the EEC itself is not a member of ICES, most
of its Member States are, and in 1987 the EEC signed a Co-operation
Agreement with ICES.30

In relation to the obligations of Article 61(5), the EEC appears
more like an international organization. First, as mentioned earlier,
Member States share catch statistics and other data through the
Commission. Secondly, in October, 1987, the Council adopted a
Regulation providing for coordination of fisheries research undertaken

300).J. 1987 L149/14,
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by Member States and empowering itself to adopt Community research
programs.3!

Shared Stocks

Article 63(1) calls on coastal States to cooperate, either directly or
through appropriate organizations, over the management of shared (or
joint) stocks. Outside the Baltic, the EEC has cooperated directly with
the States with which it shares stocks (principally the Faroes, Norway
and Sweden), but the measures agreed have taken into account ICES’
recommendations.3? In the Baltic cooperation over the management
of shared stocks takes place through the International Baltic Sea
Fishery Commission, of which the EEC has been a member since
1984.

Straddling Stocks

Article 63(2) calls on the coastal State and States fishing the
adjacent high seas for straddling stocks to cooperate over conservation
of such stocks either directly or though appropriate organizations. The
main area where EEC vessels fish for straddling stocks is in the
Northwest Atlantic, where Canada is the coastal State and the EEC one
of the States fishing on the adjacent high seas. Cooperation over the
management of these stocks takes place through the Northwest
Atlantic Fisheries Organization (NAFQ), of which the EEC is a
founder member. It has been suggested in a recent article that the
cooperation through NAFO has not worked very well (at least as far
as cod stocks are concerned), and that for this the EEC is largely to
blame.3®

Highty Migratory Species
Article 64 provides that the coastal State and other States whose
nationals fish for highly migratory species shall co-operate over

31Reg. 3252/87, O.J. 1987 L314/17. For the first program adopted
under the Reg., See Dec. 87/534, O.J. 1987 L314/20.

32For further details of such co-operation, see Churchill, op. cit. in
n.3, pp. 191-3; J. Farnell and J. Elles, In Searchk of a Common
Fisheries Policy {Aldershot, U.K.: Gower, 1984), pp. 58-64,

33K .M. Sullivan, "Conflict in the Management of a Northwest A tlantic
Transboundary Cod Stock” 13 Marine Policy 118 (1989).
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conservation and optimum utilization of these species either directly
or through appropriate international organizations. EEC waters which
contain tuna fall within the area covered by the International
Commission for the Conservation of Atlantic Tunas (ICCAT), and this
is also the main area where EEC vessels fish for tuna. In 1984 a
Protocol to the ICCAT Convention was signed which provides for the
EEC to become a party to ICCAT. The EEC itself has adopted no
management measures for tuna in its waters; presumably it regards the
regulatory measures adopted by ICCAT as adequate.

Marine Magmmals

Article 65 provides that "States shall co-operate with a view to the
conservation of marine mammals and in the case of cetaceans shall in
particular work through appropriate international organizations for
their conservation, management and study. Whether the EEC has the
competence to regulate the catching of marine mammals is a
controversial issue.>* Because of this controversy the EEC has not
sought membership of the International Whaling Commission (IWC) in
place of its seven Member States which are members: the EEC does,
however, have observer status with the IWC. For the same reason the
EEC has not adopted any regulatory measures in respect of the
catching of marine mammals, although some of its Member States
(such as the United Kingdom) ban whaling in their 200-mile zones.
However, the EEC has taken some steps to promote the conservation
of whales by banning commercial imports of most primary whale
products into the EEC.3%

Anadromous Species

Article 66(5) provides that the State of origin of anadromous stocks
and other States fishing these stocks shall make arrangements for the
implementation of the provisions of the preceding paragraphs of
Article 66, "where appropriate, through regional organizations.” The
main anadromous stock of concern to the EEC is the North Atlantic
salmon, in respect of which a number of EEC Member States
(principally EEC vessels have also fished for salmon of non-EEC
origin; this was particularly the case with vessels from Greenland

#For a discussion of this question, see Churchill, op. cit. in n.3, pp.
54-5.

35Regs. 348/81 and 3786/81, O.J. 1981 L39/1 and L377/42,
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before its departure from the EEC in 1985. Implementation of the
provisions of Article 66 in respect of North Atlantic salmon has
largely taken place through the North Atlantic Salmon Conservation
Organization (NASCO), of which the EEC is a founder member,

Conservation of High Seas Resources

Articles 118 and 119 call on States fishing on the high seas to
cooperate over the management of high seas stocks, where
appropriate, through international organizations. EEC vessels fish on
the high seas in a number of areas, and in these areas the EEC has
become a member of the international organization concerned. These
organizations include NAFQ, the North-East Atlantic Fisheries
Commission, and the Commission for the Conservation of Antarctic
Marine Living Resources.

Education, Training and the Transfer of Technology: the Role of the
EEC in the Fisheries Field

One of the sub-themes of the Conference is the role of
international organizations in relation to education, training, and the
transfer of technology. This section of the paper considers the role of
the EEC in this matter as it relates to fisheries.

The EEC provides education and training in relation to fisheries
and transfers fisheries technology on both a multilateral basis and a
bilateral basis. The multilateral basis is the third Lome Convention,36
which the EEC has concluded with some 66 developing African,
Caribbean, and Pacific States (ACP States). Articles 51-53 of this
Convention call on the EEC to provide the ACP States with financial
and technical assistance to encourage them to develop their fishing
industries, including training ACP nationals and developing ACP
research capabilities. Acting under these provisions, the EEC has
provided a considerable amount of financial and technical assistance
to a variety of ACP States.

In addition to assistance under the Lome Convention, the EEC also
provides considerable assistance under the provisions of a number of
bilateral agreements with African States3” concerned with the access

%6Text in O.J. 1986 L86/1.

$7Morocco, Mauritania, Senegal, Gambia, Guinea Bissau, Guinea,
Equatorial Guinea, Gabon, Sao Tome & Principe, Angola,
Mozambique, Madagascar, Comoros, Mauritius and Seychelles.
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of EEC vessels to the EEZs of these States. These agreements provide
for access on conditions which include an obligation on EEC vessels
to employ as crew fishermen from the State concerned and the
payment of financial compensation which is to be used to finance the
development of fisheries, fisheries research, education, and training
in each of the States concerned.

Conclusions

It is regretted that this paper has probably shed little light on the
main theme of the Conference, implementation of the UN Convention
by and through international organizations., This is because, as
suggested at the outset of this paper, as far as implementation of the
Convention's provisions concerning fisheries is concerned, the EEC is
more akin to a coastal State than an international organization.
Nevertheless, it is hoped that the account in this paper of the EEC
fisheries regime will prove to be of some interest in a broader context.

Thomas Clingan: Thank you very much, Robin. Qur final speaker wiil
address another area calling for international cooperation: the
management of marine mammals. Judith Johnson is from the
Secretariat to the Convention on Migratory Species of Wild Animals,
United Nations Environmental Programme.
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THE BONN CONVENTION AND THE
LAW OF THE SEA CONVENTION:
CONSERVATION OF MARINE MAMMALS

Judith Johnson
Secretariat to the Convention
on Migratory Species of Wild Animals
United Nations Environment Program

The Bonn Convention

Scope of the Convention

The Convention on the Conservation of Migratory Species of Wild
Animals (commonly called the Bonn Convention) covers all migratory
species, including marine mammals, throughout the world over the
whole of their migratory routes. A copy of the text of the Convention
is at Annex 1. Definitions of "migratory species,” "Range" and "Range
States” are given in Article 1 of the Convention. At the second meeting
of the Conference of the Parties guidelines were adopted for the
application of the term "migratory species.” The word ’cyclically’
relates to a cycle of any nature, such as astronomical (circadian,
annual,...), life or climatic, and of any frequency; the word
*predictably’ implies that a phenomenon can be anticipated to recur in
a given set of circumstances, though not necessarily regularly in time.

The Convention came into force in 1983 and, in May 1989, had 29
Parties (see list at Annex 2).

Subject matter and measures to be taken

The Convention provides a framework within which the Parties are
urged to take action individually or in cooperation to conserve
migratory species, particularly those the conservation status of which
1s unfavorable,

Species to which the Coavention applies are listed in two
Appendices. Different measures are to be taken. Appendix I includes
migratory species that are endangered. Parties shall endeavor to
provide immediate protection for them, such as to conserve and
restore their habitats and prevent adverse effects of obstacles that
impede the migration, More importantly the taking of animals listed
on Appendix I must be in any case prohibited by Range State Parties.
Exceptions may be made, but only under the assumption of Article III
(5), for example for scientific purposes.
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Marine mammals listed in Appendix I are Balaenoptera musculus
(blue whale), Megaptera novaeangliae (humpback whale), Balaena
mysticetus (bowhead whale), Eubalaena glacialis (black right whale),
and Monachus monachus (Mediterranean monk seal).

Appendix II includes migratory species which have an unfavorabie
conservation status and which require international agreements for
their conservation and management, as well as those which have a
conservation status which would significantly benefit from
international agreement. Appendix II includes Dephinapterus leucas
(white whale), Phoca vitulina (common seal) Baltic and Wadden Sea
populations, Halichoerus grypus {grey seal) (Baltic Sea populations,
Monachus monachus (Mediterranean monk seal) and to add Dugong
dugon (sea cow), The last conference of the Parties decided to add also
the North and Baltic Sea populations of Phocoena phocoena (harbor
porpoise), Tursiops truncatus (bottlenose dolphin), Delphinus delphis
{common dolphin, Grampus griseus (Risso’s dolphin), Globicephala
malaena (long-finned pilot whale), Lagenorhynchus albirostris (white-
beaked dolphin) and Lagenorhynchus acutus (white-sided dolphin). A
migratory species may be listed both in Appendix I and Appendix IL

The Convention provides for two forms of agreements for Appendix
II species which should be concluded by the Parties.

First there are Agreements which should cover the whole of the
range of the migratory species concerned and should be open to
accession by all Range States of that species, whether or not they are
Parties to the Convention. An Agreement should provide conservation
and, where required and feasible, restoration of the habitats of
importance in maintaining a favorable conservation status, and
protection of those habitats from disturbances, including strict control
of the introduction of, or control of already introduced, exotic species
detrimental to the migratory species. The Agreement should establish,
if necessary, appropriate machinery to assist in carrying out the aims
of the Agreement, to monitor its effectiveness, and to prepare reports
for the Conference of the Parties. With regard to a migratory species
of the order Cetacea, an Agreement should, at a minimum, prohibit
any taking that is not permitted for that migratory species under any
other multilateral agreement. It should provide for accession even by
states that are not Range States of that migratory species.

Apart from these formal Agreements actions can be taken by
concluding more informal agreements for populations which merely
periodically cross national jurisdictional boundaries. It was decided at
the last Conference of the Parties in October 1988 that informal
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agreements should provide for accession by ail Range States whether
or not they are Parties to the Convention.

Currently there are no Agreements under the Convention although
Parties have directed that four Agreements should be concluded,
including one for North and Baltic Sea populations of Phocoena
phocoena and Tursiops truncatus. An agreement on the Wadden Sea
populations of Phoca vitulina is also being prepared but it still has not
been clarified whether the draft will become an agreement under the
Convention and whether it wili be open to accession by all Range
States.

At the last Conference of the Parties in October 1988 the
desirability of concluding formal and non-formal "agreements" under
the Convention was expressed. Priority was also given to a global
review of the conservation status of small cetaceans including fresh
water species as a basis for proposals from Parties for additions to
Appendix II, A working group, directed by the Scientific Council of
the Convention, will over the next three vears do this review.

Range States

A list of Range States is kept by the Secretariat which is informed
by the Parties in regard of which migratory species listed in the
Appendices they consider themselves to be Range States. This includes
provision of information on their flag vessels engaged outside national
jurisdictional limits in taking the migratory species concerned and,
where possible, future plans in respect of such taking.

Conservation of species in the U.N. Convention on the Law of the Sea
(UNCLOS)

The Law of the Sea Convention establishes a comprehensive
framework for the regulation of all ocean space; the conservation of
species is only one of the aspects addressed. However within its
framework, it contains provisions, inter alia, with regard to the
protection and preservation of the marine environment, conservation
and exploitation of living resources, as well as scientific research.
Furthermore Part V includes provisions relating to the conservation
and utilization of living resources within the exclusive economic zone;
Part VII deals with the conservation and management of the living
resources of the High Sea; Part XI includes provisions beyond the
limits of national jurisdiction within the "area.”
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However, of particular relevance to the Bonn Convention are
Articles 64 (highly migratory species), 65 (marine mammals), and 66~
67 (anadromous and catadromous stocks). Highly migratory species
under UNCLOS are listed in its Appendix I, which includes dolphins
and cetaceans, and therefore in part overlaps with Appendices I and
II of the Bonn Convention. Coastal and other states that fish in the
region for these species listed in Appendix I shall cooperate with a
view to ensuring conservation and promoting the objective of
optimum utilization of such species. Article 65-67 address to
migratory species as well. The coastal states may adopt strict measures
of conservation, such as to prohibit, limit, or regulate the exploitation
of marine mammals. The provisions of Part V do not oppose these
measures. In the case of cetaceans, States shall in particular work
through the appropriate international organizations for their
conservation, management, and study. For anadromous stocks,
responsibility is primarily given to States in whose rivers the stocks
originate; for catadromous stocks coastal States in whose waters these
species spend the greater part of their life shall have responsibility for
the management and shall ensure the ingress and egress of migratory
fish. Other States concerned with anadromous stocks shall cooperate
with the State of origin with regard to their conservation and
management. In the case of catadromous fish migrating through the
exclusive zone of another State, management, including harvesting of
such fish, shall be regulated by agreement between the coastal State
mentioned above and the other State concerned.

Relationship between the Bonn Convention and UNCLOS

Article XII, paragraph 1 of the Bonn Convention provides that
nothing in the Convention shall prejudice the codification and
development of the law of the sea, nor the present or future claims
and legal views of any State concerning the law of the sea and the
nature and extent of coastal and flag State jurisdiction.

At the same time, with regard to marine mammals Article 65 of
UNCLQS, as mentioned above, states that nothing in this Part restricts
the right of a coastal State or the competence of an international
organization, as appropriate, to prohibit, limit, or regulate the
exploitation of marine mammals more strictly than provided for in this
Part.

So, legally, conservation measures for marine mammals may be
taken both under the Bonn Convention and UNCLOQOS, without
conflict. The Law of the Sea Convention does not contain any
exception for commercial purposes. States will be able to refuse any
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access to cetaceans in their exclusive economic zone under a Bonn
Convention Agreement or under an Appendix I listing of an
endangered species. Strict conservation measures have also been
adopted within the scope of the International Convention for the
Regulation of Whaling by declaring particular species and stocks to be
Protected Stocks. With regard to the Whaling Convention it has been
suggested that Article 65 of the LOS can be taken to mean that Parties
to the Law of the Sea Convention must abide by the regulations of the
Whaling Convention. (Simon Lyster, International Wildlife Law
(Llandysul, Grotius Publications Ltd, 1985) p. 36). This view, if
accepted, would apply to the Bonn Convention and this point may be
worthy of further discussions during the present Conference.

Relations Between the Bonn Convention and Other Conventions
Relevant to Marine Mammals

Article XII, paragraph 2 of the Bonn Convention provides that the
provisions of this Convention shall in no way affect the rights or
obligations of any Party deriving from any existing treaty, convention,
or agreement. There are many conventions dealing with living marine
resources; some of them should be mentioned:

- The International Convention for the Regulating of Whaling,
1946;

- The Convention on the Conservation of European Wildlife and
Natural Habitats, Berne 1979;

- The Convention on Wetlands of International Importance,
especially as Waterfow] Habitat, Ramsar 1971;

- The Convention on the Conservation of the Antarctic Marine
Living Resources, Canberra 1980;

- The Convention for the Conservation of Antarctic Seals, 1972

- The Convention on the Conservation of the Living Resources of
the Southeast Atlantic, Rome 1969;

- The Convention on Fishing and Conservation of the Living
Resources in the Baltic Sea and Belts, Gdansk 1973

- The Convention on the Protection of the Marine Environment of
the Baltic Sea Area, Helsinki 1974;

- The Convention for Cooperation in the Protection and
Development of the Marine and Coastal Environment of the West
and Central African Region, Abidjan 1981;

- The Convention for the Protection of the Marine Environment
and Coastal Area of the South-East Pacific, Lima 1981,
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- The Convention for the Protection and Development of the
Marine Environment of the Wider Caribbean Region, Cartagena
1983;

- The Convention for the Protection, Management and
Development of the Marine and Coastal Environment of the
Eastern African Region, Nairobi 1985;

- The Convention for the Protection of the Natural Resources and
Environment of the South Pacific Region, 1986.

If a Party of one of these Conventions, being at the same time Party
of the Bonn Convention, intends to conclude Agreements under the
Bonn Convention, it would have to be established in each case whether
one of the above-mentioned Conventions provides for the adoption of
stricter regional measures.

Coordination Between the Organs of the Bonn Convention and Other
Organizations

The Bonn Convention requires the Secretariat to0 maintain liaison
with and promote liaison between the Parties, the Standing Bodies set
up under Agreements, and other international organizations concerned
with migratory species.

The Secretariat maintains regular contact with the International
Whaling Commission Secretariat as well as to the Ramsar Convention
Bureau and also to other governmental and non-governmental
organizations and to international programs invoived with marine
mammal conservation (such as the Marine Mammals Action Plan). It
keeps them informed about the activities under the Bonn Convention,
for example, the activities of the working group on small cetaceans
which was established by the Conference of the Parties. The review of
the conservation status of small cetaceans will be undertaken in
consultation with experts also involved in the work of the IUCN
Cetacean Specialist Group and the Commission of the Whaling
Convention (IWC).

The Secretariat ensures close cooperation with any other related
work such as the possible joint meeting to review the status and
problems of small cetaceans worldwide being proposed between
organizations such as UNEP, IUCN, and FAO under the Marine
Mammals Action Plan.

In more general ways there have also been deliberate efforts over
the past year to improve coordination and cooperation between the
secretariats and other responsible bodies for various Conventions and
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programs addressing nature conservation. For example, arising from
a proposal by the Ecosystem Conservation Group (consists of FAQ,
UNEP, and UNESCO), IUCN hosted a meeting to which the
Secretariats of the Bonn, Berne, CITES, Ramsar, and World Heritage
conventions and the IWC were invited to discuss opportunities for
closer cooperation between the secretariats in the interest of
effectiveness and economy,

A second such meeting is expected to be held later in 1989. In
addition, in the context of an ad hoc meeting of experts on biclogical
diversity convened by UNEP between representatives of governments
and relevant Convention secretariats and international organizations,
detailed consideration was given to rational action of conventions on
biological diversity, in particular ways to maximize the individual and
collective potential of existing international conventions and the
effectiveness, including joint and regular examination of problems of
mutual concern and regular meetings of the secretariats.

Following these discussions, secretariats have given even more
attention to facilitate coordination between their activities by
scheduling meetings to allow common participation and by involving
other secretariats in key meetings.

Furthermore, a number of interagency meetings to address
particular aspects of marine mammals conservation have been
scheduled for the coming months. For example, UNEP, as secretariat
of the Marine Mammals Action Plan, is organizing a Planning and Co-
ordinating committee meeting possibly involving UNEP, UNESCO,
ICSU, IWC, 10C, IATTC, IFAW, CCAMLR and Greenpeace, inter
alia to enhance the exchange of information between its member
organizations about their activities relevant to the Action Plan, In
addition, the Council of Europe, as secretariat to the Berne
Convention, is organizing a meeting in association with the Portuguese
Government, to discuss coordinating the activities of various bodies
relating to the conservation of the Mediterranean monk seal (Monachus
monachus).

However, experience has shown that often perceived conflicts
between various Conventions and programs arise because of a lack of
communication and coordination within organizations, governments,
or even single ministries because their functional divisions do not
encourage a holistic approach to a particular subject. Therefore, while
secretariats must as a priority ensure good communication between all
bodies involved with activities relating to a particular issue,
governments, departments, and individual officers must also pay
greater attention to effective liaison.
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Of course, recognition must be given to the work of non-
governmental organizations which are sometimes in a position to
provide a critical bridge or focal point between diverse interests much
more effectively than other intergovernmental and governmental
bodies. In this regard the Netherlands Institute for the Law of the Sea
has provided a very important vehicle for consultation between the
various interests in marine mammals conservation.
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CONVENTION ON THE CONSERVATION
OF MIGRATORY SPECIES OF WILD
ANIMALSI(76]

Boan, 23 June 1979
The Contracting Parties,

Recognizing that wild animals in their innu-
merable forms are an irreplaceabie part of the
earth’s natural system which must be conserved
for the good of mankind;

Aware that each generation of man holds the
resources of the earth for future generations and
has an obligation to ensure that this legacy is
conserved and, where utilized, is used wisely;

Conscious of the ever-growing value of wild
animals from environmental, ecological, genetic,
scientific, aesthetic, recreational, cuitural,
educational, social and economic points of view;

Concerned particularly with those species of
wild animals that migrate across or outside
national jurisdictional boundaries;

Recognizing that the States are and must be the
protectors of the migratory species of wild animals
that live within or pass through their national
jurisdictional boundaries;

Convinced that conservation and effective
management of migratory species of wild animals
require the concerted action of all States within the
national jurisdictional boundaries of which such
species spend any part of their life cycle;

Recalling Recommendation 32 of the Action
Plan adopted by the United Nations Conference on
the Human Environment (Stockholm, 1972) and
note with satisfaction at the Twenty-seventh
Session of the General Assembly of the United
Nations,

Have agreed as follows:

Article [

INTERPRETATION

1. For the purpose of this Convention:

a) “Migratory species” means the entire
population or any geographically separate part of
the population of any species or lower taxon of
wild animals, a significant proportion of whose
members cyclically and predictably cross one or
more national jurisdictional boundaries;

b) “Conservation status of a migratory species”
means the sum of the influences acting on the
migratory species that may affect its long-term
distribution and abundance;
¢) “Conservation status”
“favourable'” when:

(1) population dynamics data indicate that the
migratory species is maintaining itself on a long-
term basis as a viable component of its ecosystems;
(2) the range of the migratory species is neither
currently being reduced, nor is likely to be reduced,
on a long-term basis;

{3) there is, and will be in the foreseeable future,
sufficient habitat to maintain the population of the
migratory species on a long-term basis; and

will be taken as

(4) the distribution and abundance of the
migratory species approach historic coverage and
levels to the extent that potentially suitable
ecosystems exist and to the extent consistent with
wise wildlife management;

d) Conservation status”™ will be taken as
“unfavourabie™ if any of the conditions set out in
sub-paragraph (c) of this paragraph s not met;
£) *“Endangered" in relation to a particular
miigratory species means that the migratory species
is in danger of extinction throughout all or a
significant portion of its range;

D “Range” means all the areas of land or water
that a migratory species inhabits, stays in
temporarily, crossés or overlies at any time on its
normal migration route;

g) “Habitat” means any area in the range of a
migratory species which contains suitable living
conditions for that species;

k) “Range State™ in relation to a particular
migratory species means any State (and where
appropriate any other Party referred to under sub-
paragraph (k) of this paragraph) that exercises
jurisdiction over any part of the range of that
migratory species, or a State, flag vessels of which
are engaged outside national jurisdictional limits
in taking that migratory species;

f) “Taking” means taking, hunting, fishing,

capturing, harassing, deliberate killing, or
attempting to engage in any such conduct;
J) ‘“‘Agreement” means an international

agreement Telating 10 the conservation of ong or
more migratory species as provided for in Articles
IV and V of this Convention; and

k) “Party” means a State or any regional
economic integration organization constituted by
sovereign States which has competence in respect
of the negotiation, conclusion and application of
international agreements in matters covered by
this Convention for which this Convention is in
force.

2. In matters within their competence, the
regional economic integration organizations
which are Parties to this Convention shall in their
own name exercise the rights and fulfil the
responsibilities which this Convention attributes
to their member States. In such cases the member
States of these organizations shall not be entitled to
exercise such rights individually.

3, Where this Convention provides for a decision
to be taken by either a two-thirds majority or a
unanimous decision of “the Parties present and
voting” this shall mean *‘the Parties present and
casting an affirmative or negative vote”. Those
abstaining from voting shall not be counted
amongst “‘the Parties present and voting” in
determining the majority.

Article IT

FUNDAMENTAIL PRINCIPLES

1. The Parties acknowledge the importance of
migratory species being conserved and of Range
States agreeing to take action to this end whenever



possible and appropriate, paying special attention
1o migratory species the conscrvation status of
which is untavourabie, and taking individually or
in co-operation appropriatc and necessary steps to
conserve such species and their habitat.

2. The Parties acknowledge the need to take
action to avoid any migratory species becoming
endangered.

3. In particular, the Parties:

a) shouid promote, co-operate in and support
research relating to migratory species;

&) shall endeavour to provide immediate
protection for mugratory species included in
Appendix [; and

c¢) shall endeavour to conclude AGREEMENTS
covering the conservation and management of
migratory species included in Appendix 1i.

Arrticle ITT

ENDANGERED MIGRATORY SPECIES:
APPENDIX |

1. Appendix [ shalt list migratory species which
are endangered.

2. A migratory species may be listed in Appendix
I provided that rel&et::le evidence, including the best
scientific evidence available, indicates that the
species is endangered.

3. A migratory specics may be removed from
Appendix [ when the Conference of the Parties
determines that:

a) reliable evidence, including the best scientific
evidence available, indicates that the species is no
longer endangered, and

&) the species is not likely to become endangered
again because of loss of protection due to its
‘removal from Appendix I,

4. Parties that are Range States of a migratory
species listed in Appendix I shall endeavour:

@) to conserve and, where feasible and
appropriate, restore those habitats of the species
which are of importance in removing the species
from danger of extinction;

b) to prevent, remove, compensate for or
minimize, as appropriate, the adverse effects of
activities or obstacles that seriously impede or
prevent the migration of the species; and

€) to the extent feasible and appropriate, to
prevent, reduce or control factors that are
endangering or are likely to further endanger the
species, including strictly controlling the
introduction of, or controlling or eliminating,
already introduced exotic species.

5. Parties that are Range States of a migratory
species listed in Appendix [ shall prohibit the
taking of animals belonging to such species.
Exceptions may be made to this prohibition only if:
a) the taking is for scientific purposes;

b} the taking is for the purpose of enhancing the
propagation or survival of the affected species:
¢} the taking is to accommodate the necds of
traditional subsistence users of such species; or

d) extraordinary circumstances so require;
provided that such exceptions are precise as to
content dnd limited in space and time. Such taking
should not operate 10 the disadvantage of the
species.

6. The Conferences of the Parties may
recommend to the Parties that are Range State of a
migratory species listed in Appendix 1 that they
take further measures considered appropriate to
benefit the species,

7. The Parties shall s soon as possible inform the
Secretariat of any exceptions made pursuant to
paragraph 5 of this Article.

Article IV

MIGRATORY SPECIES TO BE THE SUBJECT TO
AGREEMENTS: APPENDIX 1T

1. Appendix Il shall list migratory species which
have an unfavourable conservation status and
which require international agreements for their
conservation and management, as well as those
which have a conservation status which would
significantly benefit from the internationa! co-
operation that could be achieved by an
international agreement.

2. If the circumstances so warrant, a migratory
species may be listed both in Appendix [ and
Appendix II.

3. Parties that are Range States of migratory
species listed in Appendix IT shall endeavour to
conclude agreements where these should benefit
the species and should give priority to those species
in an unfavourable conservation status.

4. Parties are encouraged to take action with a
view to concludinﬁ agreements for any population
or any geographically separate part of the
population of any species or lower taxon of wild
ammals, members of which periodically cross one
or more national jurisdiction boundaries.

5. The Secretariat shall be provided with a cogy
of each agreement concluded pursuant to the
provisions of this Article,

Article V

GUIDELINES FOR AGREEMENTS

I. The object of each agreement shall be to
restore the migratory species concermned to a
favourable conservation status of to maintain it in
such a status. Each agreement should deal with
those aspects of the conservation and management
of the migratory species concerned which serve to
achieve that object.

2. Each agrecment should cover the whole of the
range of tﬁ; migratory species concerned and
should be open to accession by all Range States of
that species, whether or not they are Parties to this
Convention.

3. An agreement should, wherever possible, deal
with more than one migratory species.

4. Each agreement should:



a) identify the migratory species covered;

b) describe the range and migration route of the
Migratory species;

¢) provide for each Party to designate its national

authority concerned with the implementation of

the agreement.

d) establish, if necessary, appropriate machinery
to assist in carrying out the aims of the agreement,
to monitor its effectiveness, and to prepare reports
for the Conference of the Parties;

¢} provide for procedures for the settlement of
disputes between Parties to the agreement; and
/) at a minimum, prohibit, in relation to a
migratory species of the Order Cetacea, any taking
that is not permitted for that migratory species
under any other multilateral agreement and
provide for accession to the agreement by States
that are not Range States of that migratory species.
5. Where aplpmpriate and feasible, each
agreement should provide for but not be limited to:
g) periodic review of the conservation status of
the migratory species concermed and the
identification of the factors which may be harmful
to that status;

b co-ordinated conservation and management
pians;

¢) research into the ecology and population
dynamics of the migratory species concerned, with
special regard to migration;

d) the exchange of information on the migratory
species concerned, special regard being paid to the
exchange of the results of research mg of relevant
statistics;

¢) conservation and, where required and feasible,
restoration of the habitats of importance in
maintaining a favourable conservation status, and
protection of such habitats from disturbances,
including strict control of the introduction of, or
control of already introduced, exotic species
detrimental to the migratory species;

) maintenance of a network of suitable habitats
appropriately disposed in relation to the migration
routes;

g) where it appears desirable, the provision of
new habitats favourable 1o the migratory species or
reintroduction of the migratory species imo
favourable habitats;

A) eclimination of, to thc maximum extent
possible, or compensation for activities and
obatacles which hinder or impede migration;

) prevention, reduction or control of the release
into the habitat of the migratory species of
substances harmful to that migratory species;

/) measures based on sound ecological principles
to control and manage the taking of the migratory
species;

k) procedures for co-ordinating action to
suppress illegal taking;

D exchange of information on substantial threats
to the migratory species;

m) emergency procedures whereby conscrvation

action would be comsiderably and
strengthened when the conservation status of the
migratory species is seriously affected; and

n) making the general public aware of the
contents and aims of the agreement.

Article V1
RANGE STATES

1. A list of the Range States of migratory species
listed in Appendices 1 and [I shall be kept up to
date by the Secretariat using information it has
received from the Parties.

2. The Parties shall keep the Secretariat informed
as to which of the migratory species listed in
Appendices [ and 11 they consider they are R
States; including provision of information on their
flag vessels engaged outside national jurisdic-
tional limits in taking the migratory species
concerned and, where possible, tuture plans in
respect of such taking.

3. The Parties which are Range States for
migratory species listed in Appendix | or Appendix
II should inform the Conlerence of the Parties
through the Secretariat, at least six months prior to
each ordinary meeting of the Conference, on
measures that they are taking to implement the
provisions of this Convention for these species.

Articie VII

THE CONFERENCE OF THE PARTIES

t. The Conference of the Parties shall be the
decision-making organ of this Convention.

2. The Secretariat shall call a meeting of the
Conference of the Parties not later than two years
after the entry into force of this Convention.

3. Thereafter the Secretariat shall convene
ordinary meetings of the Conference of the Partics
at intervals of not more than three years, unless the
Conference decides otherwise, and extraordinary
meetings at any time on the written request of at
least one-third of the Parties.

4, The Conference of the Parties shall establish
and keep under review the financial regulations of
this“Convemior;_. The dConferenoe of the I’amelt'he
shall, at each of its ordinary meetings,

budget for the next financial period. E;dl?gum
shall contribute to this budget according to a scale
1o be agreed upon by the Conference. Financial
regulations, inclucling the provisions on the budget
and the scale of contributions as well as their
modifications, shall be adopted by unanimous vote
of the Parties present and voting.

5, At cach of its meetings the Conference of the
Parties shall review the implementation of this
Convention and may in particular:

@) review and assess the conservation status of
migratory species;

b) review the progress made towards the
conservation of migratory sfeus especially those
listed in Appendices I and 1I;

¢) make such provision and provide such
guidance as may be neccasary 1o enable the



Scientific Council and the Secretariat to carry out
their duties;

d) receive and consider any reports presented by
the Scientific Council, the Secretariat, any Party or
any standing body established pursuant to an
agreement;

¢) make recommendations to the Parties for
improving the conservation status of migratory
species and review the progress being made under
agreements;

) inthose cases where an agreement has not been
concluded, make recommendations for the
convening of meetings of the Parties that are Range
States of a migratory species or group of migratory
species to discuss measures to improve the
conservation status of the species;

} make recommendations 1o the Parties for
improving the effectiveness of this Convention;
and
h) decide on any additional measure that should
be taken to implement the objectives of this
Convention,

6. Each meeting of the Conference of the Parties
shouid determine the time and venue of the next
meeting.

7. Any meeting of the Conference of the Parties
shall determine and adopt rules of procedure for
that meeting. Decisions at a meeting of the
Conference of the Parties shall require a two-thirds
majority of the Partics present and voting, except
where otherwise provided for by this Convention.
8. The United Nations, its Specialized Agencies,
the International Atomic Emgy Agency, as well
as any State not a party to this Convention and, for
cach agreement, the body designated by the parties
to that agreement, may resented by
observers at meetings of the Conference of the
Parties.

9. Any agency or body technically qualified in

protection, conservation and management of

migratory species, in the following categories,
which has informed the Secretariat of its desire to
be represented at meetings of the Conference of the
Parties by observers, shall be admitted uniless at
least one-third of the Parties present object:
a) international agencies or bodies, cither
governmental or non-governmental, and national
governmental agencies and bodies; and
b) national non-governmental agencics or bodies
which have been approved for this purpose by the
State in which they are located.

Once admitted, these observers shall have the
right to participate but not to vote,

Article VI

THE SCIENTIFIC COUNCIL

1. At its first meeting, the Conference of the
Parties shali establish a Scientific Council to
provide advice on scientific matters.

2. Any Party may appoint a qualified expertasa
member of the Scientic Council. In addition, the
Scientific Council shall include as members
qualified experts selected and appointed by the

Conference of the Parties; the number of these
experts, the criteria for their selection and the
terms of their appointments shall be as determined
by the Conference of the Parties.

3. TheScientific Council shall meet at the request
of the Secretariat as required by the Conference of
the Parties.

4. Subiect to the approval of the Conference of
the Parties, the Scientific Council shall establish
its own rules of procedure.

5. The Conference of the Parties shall determine
the functions of the Scientific Council, which may
include:

a) providing scientific advice to the Conference
of the Parties, to the Secretariat, and, if approved
by the Conference of the Parties, 1o any body set up
under this Convention or an agreement or to any
Party;

b} recommending research and the co-ordination
of research on migratory species, evaluating the
results of such research in order to ascertain the
conservation status of migratory species and
reporting to the Conference of the Parties of such
status and measures for its improvement;

¢) making recommendations to the Conference
of the Parties as to the migratory species to be
included in Appendices [ or I, together with an
indication of the range of such migratory species;
d) making recommendations to the Conference
of the Parties as to specific conservation and
management measures to be included in
agreements on migratory species; and

¢) recommending to the Conference of the
Parties solutions to problems relating to the
scientific aspects of the implementation of this
Convention, in particular with regard to the
habitats of migratory species.

Article IX
THE SECRETARIAT

1. For the IJurposes of this Convention a
Secretariat shall be established.

2. Upon entry into force of this Convention, the
Secretariat is provided by the Executive Director
of the United Nations Environment Programme.
To the extent and in the manner he considers
appropriate, he may be assisted by suitable
intergovernmental and non-governmental, inter-
national or national agencies and bodies
technically qualified in protection, conservation
and management of wild animals.

3. If the United Nations Environment
Programme is no longer able to lProvide the
Secretariat, the Conference of the Parties shall
make alternative arrangements for the Secretariat.
4. The functions of the Secretariat shall be:
a) to arrange for and service meetings:

(i) of the Conference of the Parties, and

ii} of the Scientific Council;
b} to maintain linison with and promote liaison
between the Parties, the standing bodies set up
under agreements and other international



organizations concerned with migratory species;
¢) to obtain from any appropriate source reports
and other information which will further the
objectives and implementation of this Convention
and to arrange for the appropriate dissemination
of such information;
d) to invite the atiention of the Conference of the
Parties 10 any matter pertaining to the objectives of
this Convention,
€) 10 prepare for the Conference of the Parties
reports on the work of the Secretariat and on the
implementation of this Coavention;
/1 to maintain and publish a list of Range States
of alhmigratory species included in Appendices [
and II;
é) to promote, under the direction of the
onference of the Parties, the conclusion of
agreements,
k) to maintain and make available to the Partiesa
list of agreements and, if so required by the
Conference of the Parties, to provide any
information on such agreements;
/) to maintain and publish a list of the
recommendations made by the Conference of the
Parties pursuant to sub-paragraphs (e), {f) and (
of paragraph 5 of Article V11 or of decisions ma
pursuant to sub-paragraph (h) of that paragraph;
J} to provide for the general public information
concerning this Convention and its objectives; and
k) to perform any other function entrusted to it
gndgr this Convention or by the Conference of the
arties.

Article X
AMENDMENTS OF THE CONVENTION

l. This Convention may be amended at any
ordinary or extraordinary meeting of the
Conference of the Parties.
2. Proposals for amendment may be made by any
Party.
3. The text of any proposed amendment and the
reasons for it si be communicated to the
Secretary at least one hundred and fifty days before
the meeting at which it is to be considered and shall
Bromptly be communicated by the Secrelarg to all
arties. Any comments on the text by the Parties
shall be communicated to the Secretariat not less
than sixty days before the meeting begins. The
Secretariat shall, immediately afier the last day for
submission of comments, communicate to the
Parties all comments submitted by that day.
4. Amendments shail be adopted by a two-thirds
majority of Parties present and voting.
5. An amendment adopted shall enter into force
for all Parties which have accepted it on the first
day of the third month following the date on which
two-thirds of the Parties have deposited an
instrument of tance with the Depositary. For
each Party which deposits an instrument of
acceptance after the date on which.two-thirds of
the Parties have ited an instrument of
, the amendment shall enter into force
for that Party on the first day of the third month

following the deposit of its instrument of
acceptance.

Article XI
AMENDMENT OF THE APPENDICES

1. Appendices | and Il may be amended at any
ordinary or extraordinary mecting of the
Conference of the Parties.

2. Proposals for amendment may be made by any
Party.

3. The text of any proposed amendment and the
reasons for it, based on the best scientific evidence
available, shall be communicated to the Secretariat
at least 150 days before the meeting and shall
promptly be communicated by the Secretariat to
all Parties, Any comments on the text by the
Parties shall be communicated 1o the Secretariat
not less than 60 days before the meeting begins.
The Secretariat shall, immediately after the last
day for submission of comments, communicate to
the Parties all comments submitted by that day.

4. Amendments shall be adopted by a two-thirds
majority of Parties present and voting.

5. An amendment to the Appendices shall enter
into force for all Parties 90 days after the meeting
of the Conference of the Parties at which it was
adopted, except for those Parties which make a
reservation in accordance with paragraph 6 of this
Article,

6. During the period of 90 days provided for in
paragraph 5 of this Article, any Party may by
notification in writing to the Depositary make a
reservation with respect to the amendment. A
reservation to an amendment may be withdrawn
by written notification to the itary and
thereupon the amendment shall enter into force for
that Party 90 days after the reservation is
withdrawn.

Article XH

EFFECT ON INTERNATIONAL CONVENTIONS
AND OTHER LEGISLATION

1. Nothing in this Convention shall prejudice the
codification and development of the law of the sea
by the United Nations Coaference on the Law of
the Sea convened pursuant to Resolution 2750 C
(XXV) of the General Assembly of the United
Nations nor the present or future claims and legal
views of any State concerning the law of the sea and
the nature and extent of coastal and flag State
jurisdiction.

2. The provisions of this Convention shall in no
way affect the right of Parties to adopt stricter
domestic measures concerning the conservation of
migratory species listed in Appendices | and Il or
to adopt domestic measures concerning the
cons;{vation of species not listed in Appendices 1
and II.

Article XV
SIGNATURE

This Convention shall be open for signature at
Bonn for all States and any regional economic
integration organiution untii the twenty-second
day of June 1980.



organizations concerned with migratory species;
¢) 1o obtain from any appropriate source reports
and other information which will further the
objectives and implementation of this Convention
and to arrange for the appropriate dissemination
of such information;
d} toinvite the atiention of the Conference of the
Parties to any matter pertaining to the objectives of
this Convention;
¢) to prepare for the Conference of the Parties
reports on the work of the Secretariat and on the
implementation of this Convention;

to maintain and publish a list of Range States
of all migratory species included in Appendices I
and II;
g} to promote, under the direction of the
Conference of the Parties, the conclusion of
agreements,
k) to maintain and make available to the Partiesa
list of agreements and, if so required by the
Conference of the Parties, to provide any
information on such agreements;
f) to maintain and publish a list of the
recommendations made by the Conference of the
Parties pursuant to sub-paragraphs (e), (D md(%!
of paragraph 5 of Article V11 or of decisions
pursuant to sub-paragraph (h) of that paragraph;
J to provide for the general public information
concerning this Convention and its objectives; and
k) to perform any other function entrusted to it
under this Convention or by the Conference of the
Parties.
Article X
AMENDMENTS OF THE CONVENTION
1. This Convention may be amended at any
ordinary or extraordinary meeting of the
Conference of the Parties.
2. Proposals for amenament may be made by any

Party.
3. The text of any proposed amendment and the
reasons for it shall be communicated to the
Secretary at least one hundred and fifty days before
the meeting at which it is to be considered and shall
Bromptiy be communicated by the Secretar; toall
arties. Any comments on the text by the Parties
shall be communicated to the Secretariat not less
than sixty days before the meeting begins. The
Secretariat shall, immediately after the last day for
submission of comments, communicate to the
Parties all comments submitted by that day.
4. Amendments shall be adopted by a two-thirds
majority of Parties present and voting.
5. An amendment adopted shall enter into foree
for all Parties which have accepted it on the first
day of the third month following the date on which
two-thirds of the Parties have deposited an
instrument of acceptance with the Depositary. For
each Party which deposits an instrument of
acceptance after the date on which two-thirds of
the Parties have ited an instrument of
lcoﬁt:nce, the t shall enter into force
for that Party on the first day of the third month

following the deposit of its instrument of
acceptance.

Article X1

AMENDMENT OF THE APPENDICES

- 1. Appendices [ and 11 may be amended at any

ordinary or extraordinary meeting of the
Conference of the Parties.

% . Proposals for amendment may be made by any

arty.

3. The text of any proposed amendment and the
reasons for it, based on the best scientific evidence
available, shall be communicated to the Secretariat
at least 150 days before the meeting and shall
promptly be communicated by the Secretariat to
all Parties, Any comments on the text by the
Parties shall be communicated to the Secretariat
not less than 60 days before the meeting begins.
The Secretaniat shall, immediately after the last
day for submission of comments, communicate to
the Parties all comments submitted by that day.

4.  Amendments shall be adopted by a two-thirds
majority of Parties present and voting.

5. An amendment to the Appendices shall enter
into force for all Parties 90 days after the meeting
of the Conference of the Parties at which it was
adopted, except for those Parties which make a
reservation in accordance with paragraph 6 of this
Article,

6. During the period of 90 days provided for in
paragraph 5 of this Article, any Party may by
notification in writing to the Depositary make a
reservation with respect to tht amendment. A
reservation to an amendment may be withdrawn
by written notification to the Depositary and
thereupon the amendment shall enter into force for
that Party 90 days after the reservation is
withdrawn.

Article XII

EFFECT ON INTERNATIONAL CONVENTIONS
AND OTHER LEGISLATION

1. Nothing in this Convention shall prejudice the
codification and development of the law of the sea
by the United Nations Conference on the Law of
the Sea convened pursuant to Resolution 2750 C
(XXV) of the General Assembly of the United
Nations nor the present or future claims and legal
views of any State concerning the law of the sea and
the nature and extent of coastal and flag State
jurisdiction.

2. The provisions of this Convention shall in ne
way affect the right of Parties to adopt stricter
domestic measures concerning the conservation of
migratory species listed in Appendices I and IT or
to adopt domestic measures concerning the
conservation of species not listed in Appendices |
and IIL

Article XV

SIGNATURE

This Convention shall be open for signature at
Bonn for all States and any regional economic
integration omintion until the twenty-second
day of June 1980.



Article XVI
RATIFICATION, ACCEPTANCE, APPROVAL

This Convention shall be subject tu ratification,
acceptance or approval. Instruments of
ratification, acceptance ot approval shall be
deposited with the Government of the Federal
Republic of Germany, which shall be the
Depositary.

Articie XVII

ACCESSION

After the twenty-second day of Junc 1980 this
Convention shall be open for accession by all non-
signatory States and any regional economic
integration organization. Instruments of accession
shalf be deposited with the Depositary.

Article XVHI
ENTRY INTND FORCE

1. This Convention shall enter into force on the
first day of the third month following the date of
deposit of the fifieenth instrument of ratification,
acceptance, approval or accession with the
Depositary.

2. For each State or each regional economic
intergration organization which ratifies, accepts or
approves this Convention or accedes thereto after
the deposit of the fifteenth instrument of
ratification, acceptance, approval or accession,
this Convention shall enter into force on the first
day of the third month following the deposit by
such State or such organization of jts instrument of
ratification, acceptance, approval or accession.

Article XIX
DENUNCIATION

Any Party may denounce this Convention by
written notification to the Depositary at any time.
The denunciation shall take effect twelve months
after the Depositary has received the notification,
Arvicle XX
DEPOSITARY
I. The original of this Convention, in the
English, French, German, Russian and Spanish
languages, cach version being equally authentic,
shall be deposited with the Depositary. The
Depositary shall transmit certified copies of each
of these versions 1o all States and all regional
economic integration organizations that have
signed the Convention or dscaposited instruments of
accession o 1.

2. The Depositary shall, after consultation with
the Governments concerned, prepare official
versions of the text of this Convention in the
Arabic and Chinese languages.

3. The Depositary shall inform all signatory and
acceding States and all signatory and acceding
regional economic integration organizations and
the Secretariat of signatures, deposit of
instruments of ratification, acceptance, approval
o1 accession, entry into force of this Convention,

amendments thereto, specific reservations and
notifications of denunciation.

4. As soon as this Convention enters into force, a
certified copy thereof shall be transmitted by the
Depositary to the Secretariat of the United Nations
for registration and publication in accordance with
Article 102 of the Charter of the United Nations.

In witness whereof the undersigned, being duly
authorized thereto, have signed the present
Convention.

Done at Bonn, this 23rd day of June 1979.

APPENDIXI

INTERPRETATION
1. Migratory species included in this Appendix
are referred to:
a) by the name of the species or subspecies; or
b) as being all of the migratory species included
in a higher taxon or designated part thereof.
2. Other references to taxa higher than species
are for the purposes of information or
classification only.
3. The abbreviation "(5.L)" is used 10 denote that
the scientific name is used in its extended meaning.
4. The symbol (—) followed by a number placed
against the name of a taxon indicates the exclusion
from that taxon of designated geographically
separate poputations as follows:

— 101 Peruvian populations.
5. The symbol (+) followed by a number placed
against the name of a species denotes that only
designated geographically separate populations of
that species are included in this Appendix, as
follows:

+ 20! Northwest African populations

+ 202 African populations

+ 203 Upper Amazon populations.
6. An asterisk (*) placed against the name of a
species indicates that the species or a separate
population of that species or a higher taxon which
includes that species, is included in Appendix II.



MAMMALIA

Chiroptera
Molossidae

Primates
Pongidae

Cetacea
Balaenopteridae

Balaenidae

Pinnipedia
Phocidae

Perissodactyla
Equidae

Artiodactyla
Camelidae

Cervidae
Bovidae

AVES

Procellariformes
Diomedeidae
Procellaridae

Ciconiiformes
Ardeidae
Ciconiidae

Anseriformes
Anatidae

Falconiformes
Accipitridae

Gruiformes
Gruidae

Otididae

Charnadriiformes
Scolopacidas

Laridae
Alcidae

Passeriformes
Parulidae
Fringillidae

Tadarida brasiliensis
Gorilla gorilla beringe!

Balampm'a musculus
aplera novaeangliae
algena mysticetus

f.‘ulb;mm glacialis

s.l.

Monachus monachus®
Equus grevyi
Lama v

(C-' 101)
‘ervus elaphus
barbarui

Diomediea dbamu
Pterodroma plmopm

11a eulophotes
Jc;nla boyciana
Geronticus eremita

Chioephaga rubidiceps®
Haligeetus pelagicus*



REPTILIA
Testudines
Cheloniidae

Dermochelidae
Pelomedusidae

Crocodylia
Gavialidae
PISCES
Siluriformes
Schiibeidae
APPENDIX II
Interpretation
1. Migratory specu: included in this Appendix
are referred to
(a) by the name of the species or subspecies;

b ubem all of the migratory species
® mcluded'm a higher uxoﬁp-:r driugf:
part thereof.

Unless otherwise indicated, where reference is
made to a taxon higher that species, it is
understood that all the migratory species within
that taxon eould significatly it from the
conclusion of agreements.
2. The abbreviation ‘spp.’ following the name of
a family or genus us used to denote all migratory
MAMMALIA
Cetacea

Monodontidae
Proboscidae

Elephantidac
Sirenia

Du,
Pinnipedia

Phocidae
Antiodactyla

Camelidae

Bovidae
AVES
Pelecaniformes

Pelecanidae
Ciconiiformes

Ciconiidae

Theskiornithidac
Poenicopteridae
Anseriformes
Anatidae
Falconiformes
Cathartidae
Pandionidae
Accipitridae
alconidae
Galliformes
Phasianidae

Lepiodochelys kempif®
Dermochelys coriacea®
Podocnemis expansa®
{+203)

Gavialis gangeticus

Pangasianodon gigas

species within that family or genus.

3. QOther references to taxa higher than species
are for purposes of information or classification
only.

4. The abbreviation '(s.I)’ is used to denote that
the scientific name is used in its extended meaning.
5. The symbol (+) followed by a number placed
against the name of a species or higher taxon

denotes that only designated hically
separate populations of that taxon m;’nﬂ uded in
this Appendix as follows:

+ 201 Asian populations.

6. As asterisk (*) placed against the name of &
species or higher taxon indicates that the species or
a separate population of that species or one or
more species included in that higher taxon, are
included in Appendix I.

Delphinapterus leucas
Loxodonta africana
Dudong dugon

Monachus monachus (*)
Vicugna vicugna ™
Qryx damm

Gazella gazella {+ 201)

Pelacarus crispus

Ciconia ciconia
Ciconia nigra
Plaiaiea leucorodia
spp.

spp.*

spp.

}f:mdfon haligetus
spp.*

spp.

Coturnix coturnix
coturnix



Gruiformes
Gruidae

Otididae

Charadriiformes
Charadriidae
Scolopacidae
Recurvirosiridae
Phalaropodidae

Passeriformes
Muscicapidae (s.1.)

REPTILIA

Testudines
Cheloniidae
Dermochelidae
Pelomedusidac

Crocodylia
Crocodylidae

PISCES

Acipenseriformes
Acipenseridae

INSECTA
Lepidoptera
Danaidae

Resolution on financial matters

The Conference,

Referring to Article VII and NOTING that
Articie IX of the Convention on the Conservation
of Migratory Sﬁciu of Wild Animals indicates
that the United Nations Environment Programme
shall_ provide a Sccretariat upon the entry into
force of the Convention;

Recognizing that the Parties to the Convention
shaii bear responsibility for the financing of the
administration of the Convention;

Welcoming the offer by the United Nations
Evironment Programme to provide a Secretariat
and to make an mitial contribution, as
appropriate, in order to meet the expenses of the
Secretariat during the first four years after the
entry into force of the Convention;

Ex ing the view that it would be useful for
the Secretariat to co-operate closely with the
Secrctariat of the Convention on International
Trade in Endangered Species of Wild Fauna and
Flora in order to benefit from the experience
already gained by said Secretariat;

Aware of the fact that a final decision on the
catalytic role which may be conferred on the
United Nations Environment Programme in
starting up a Secretariat for the Convention has to
be taken by the GovemiggoCouncil as its eighth
session in the spring of 1980,

1. Requests the Depositary to fuifil interim

fru,.’n spp.*
nthropoides virgo
Chlamydotis unZlam'
(+20D)

spp.
spp.*
spp.
spp.

Spp.

spp.*
Hoein
odocnemis expansa®

Crocodilus porosus

Acipenser fulvescens

Danaus plexippus

Secretariat functions until the entry into force of
the Convention;

2. Requests the Executive Director of the United
Nations Eavironment Pro, to consider the
inclusion within the frame of the limited initial
contribution from the United Nations
Environmem Pro , and in line with its
catalytic role, of the funds required to finance a
first meeting of the Conference of the Parties;

3. Decides, in the cvent that the United Nations
Environment Programme cannot provide a
Secretariat;

@) to invite the Parties to the Convention to
communicate to the Deposi alternative
proposals for consideration at the first meeting of
the Conference of the Parties;

&) to request the Depositary to transmit to the
Parties such alternative p at least ninety
days in advance of the first meefing of the

Conference of the Parties;
¢) to invite the Depositary to continue fulfilling
interim Secretariat functions peud’it:#
consideration of this matter at the first meeting
the Conference of the Parties;

4. Decides that the Depositary, in fulfilling
interim Secretariat functions, may the
assistance of intergovernmental or non-
governmental, international or nati agencies
and bodies j qualified in the protection,
conservation and management of wild animals.,



Parties Date of entry into force
of the Convention

Niger 1.11.83
Portugal 1.11.83
Netherlands 1.11.83
Cameroon 1.11.83
Chile 1.11.83
Egypt 1.11.83
India 1.11.83
Denmark 1.11.83
Luxembourg i.11.83
Israel 1.11.83
Sweden 1.11.83
Hungary 1.11.83
European Economic Community 1.11.83
Ireland 1.11.83
Italy 1.11.83
Germany, Federal Republic of 1.10.84
Spain 1.05.85
Norway 1.08.85
United Kingdom 1.10.85
Somalia 1.02.86
Benin 1.04.86
Nigeria 1.01.87
Tunisia 1.06.87
Mali 1.10.87
Pakistan 1.12.87
Ghana 1.04.88
Senegal 1.06.88
Finland 1.01.89
Panama 1.05.89

On 1 June 1989 there were also 13 Signatories to the Convention
which had not deposited an instrument of ratification, i.e., the Central
African Republic, Chad, France, Greece, Ivory Coast, Jamaica,
Madagascar, Morocco, Paraguay, Philippines, Sri Lanka, Togo and
Uganda.

Thomas Clingan: Thank you, Judith. Ous first commentator is Michel

Savini, Fishery Liaison Officer at the Fishery Policy and Planning
Division of the Food and Agriculture Organization in Rome.
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COMMENTARY

Michel Savini
Fishery Policy and Planning Division
Food and Agricultural Organization
Rome

I would like first to make a very brief comment on one aspect of
one problem which is raised by Mr. Applebaum’s paper. My comments
are not directly related to the problem of straddling stocks to which he
mainly referred but to a more general problem, the use of the right of
objection. This procedure exists in many regional fishery bodies: in
the International Commission for the Conservation of Atlantic Tunas
(ICAT), in the International Whaling Commission (IWC), in the North
East Atlantic Fisheries Commission (NEAF), in the Northwest Atlantic
Fisheries Organization (NAFQ), etc. Under this procedure, countries
that object to recommendations adopted by a regional fishery body are
not obliged to comply with such recomendations. The problem dealt
with by B. Applebaum’s paper arose because within the framework of
NAFO, one contracting party has objected several times in the last few
years to the recommendations formulated by this international body.
In recent years there has been a tendency to consider that when a
contracting party uses this objection procedure, it is guilty of not
complying with a "decision" taken by the body concerned. You will
remember that this was the case in the context of IWC when some
countries objected to the moratorium on commercial whaling adopted
some years ago. These countries were accused of not complying with
a decision taken by an international body, although legally they had
the right to object to it. Therefore the question is: is it legally
acceptable to take retaliatory measures against a country which has
Just exercised its legal right, a right which is specifically envisaged in
the Convention? On the other hand, the systemic use of this procedure
might also be questioned. Can we speak of abuse of right in that case?
I am not sure, but I think this is an aspect of the functioning of
international fisheries bodies that merits further detailed study.

Coming now to the papers on the EEC fishery policy and on highly
migratory species by R. Churchill and J. Swan, I would like to
complement what has been said by providing some information on
what is happening in the Indian Ocean with regard to the management
of tuna. First, I would recall that there is already an intergovernmental
mechanism covering the entire Indian Ocean which, inter alia, is
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concerned with the management of tuna stocks. This is the indian
Ocean Fishery Commission (IOFC). The IOFC is a FAQ body created
in 1967 by a decision of the FAO Council under Article VI of the
FAOQ Constitution. The IOFC has established four subsidiary bodies.
Three were established on a subregional basis covering the Bay of
Bengal, the Gulfs, and the Southwest Indian Ocean, respectively, and
one on an oceanwide basis covering tuna.

The latter is called the IOFC Committee for the Management of
Indian Ocean Tuna. It comprises all the countries f ishing significantly
for tuna in the region except the USSR, which started fishing recently
and which is not a member of FAO and therefore cannot be a member
of this kind of body. The Committee was somewhat dormant, I must
confess, for some years but with a dramatic increase of tuna fishing
in the mid-1980s in the Indian Ocean it was reactivated and now
meets regularly. Its tenth session in July 1988, for example, was
attended by countries accounting for about 80 percent of the catches
of tuna in the Indian Ocean.

The Committee is funded by the FAO regular budget, and this
covers meeting costs, documents, and so on. Such f unding, however,
is not sufficient to cover the inter-sessional activities. Therefore, the
Committee has received the support of an FAQO-executed project
based in Colombo, Sri Lanka, which collects and disseminates tuna
statistics and which organizes each eighteen months a meeting of
scientists prior to each session of the Committee. This project is called
Indo-Pacific Tuna Program (IPTP). It is funded by participating
countries, the EEC, and up to this year by UNDP. On the basis of the
advice given by the scientists, the IOFC Tuna Committee may
formulate management measures for tuna in the region which are
transmitted to member countries by the Director General of FAO for
appropriate action. This Committee does not have the power to
formulate potentially binding recommendations with the objection
procedure referred to above. At its ninth session, in 1986 in Colombo,
some countries expressed concern about the adequacy of these
institutional arrangements, particularly after the termination of the
IPTP project which was to take place at the end of 1989.

Since then, things have changed. In 1987 a small group of five
countries was set up to review during the intersessional period all the
available options to improve the existing framework and to report to
the tenth session of the Committee. This group was made up of
France, (an EEC country), Japan, (a long-distance fishing country),
Seychelles, (which has many bilateral f ishery agreements), Sri Lanka,
(which has an important artisanal f isheries), and Thailand, (which has
an important tuna processing industry). The group met twice: in May,
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1987, and in February, 1988. The IOFC Tuna Committee discussed the
conclusions of this Group in July, 1988, and considered the following
seven main issues: (1) legal framework; (2) area of competence; (3)
species to be covered; (4) membership; (5) functions; (6) powers; and
(7) funding.

Let us start with the legal framework, which was the most difficult
problem. The Group of five identified three options: first, the
continuation and the strengthening of the present arrangements within
the framework of FAQ; second, the creation of a new structure, still
within the framework of FAO but with different modalities; and
third, the establishment of a new tuna management body outside the
framework of FAO. The Committee discussed these various options,
and bearing in mind the consequences of the options available to it
and their financial implications, it decided to adopt the solution
whereby the new body would be established within the framework of
FAOQ under Article XIV of the FAO Constitution. This article provides
for the setting up of a semi-autonomous bodies by a treaty (and not by
a resolution of the Council of FAO as it is the case for Article VI
bodies). These Article XIV bodies are mixed entities in that, legally,
they are distinct from FAO since they are based on a treaty which is
different from the treaty establishing FAQ, but they are not
completely independent from the Organization in that (a) the
establishment of such bodies must be approved by the Conference of
FAO, and (b) FAO continues to fund part of their activities. That was
the decision taken by the IOFC Tuna Committee in July, 1988. This
decision was taken by consensus, including the three EEC member
countries who attended the session.

The second problem was the area of competence of the new body,
and there the Group of five countries identified two options. The first
was to use a well-defined area used by FAO for many years as a basis
for the collection and reporting of statistics. The second was to define
the area of competence of the new body as "the Indian Ocean and
adjacent seas, excluding the Antarctic area." This is the definition used
for the IOFC Tuna Committee. The Committee favored the first
solution on the grounds that it would facilitate the statistical work
which was essential for the functioning of a tuna management body.

The third problem was the species of tuna to be covered. It was
agreed to draw up a list enumerating the species to be covered on the
basis of the list appearing in Annex I of the Law of the Sea
Convention, with suitable amendment, of course, to take care of the
specificity of the Indian Ocean tuna populations. I must add that, at
the beginning of the negotiations, some countries suggested the
exclusion of one important species of tuna, the southern bluefin tuna,
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which migrates also outside the Indian Ocean. These countries did not
insist, given the understanding that a suitable system of specialized
panel (with a reasonable degree of autonomy) could deal with this
species.

Concerning membership, the Committee agreed that membership in
the new body should be open to all coastal States and to States whose
nationals fish for tuna in the Indian Ocean. These are the two criteria
which are embodied in Article 64 of the Law of the Sea Convention.
In this respect we had to face a problem: What happens should a non-
Coastal member country stop its fishing activities in the region? We
had to find a solution to implement correctly Article 64. In the Draft
Agreement which was prepared later on, we inserted a paragraph
saying that if any member of the Commission ceased to meet the
above-mentioned criteria for two consecutive calendar years, it would
be deemed to have withdrawn from the agreement. The main problem
concerning membership was the EEC, which has been given
competence in fisheries management by its member countries but
which cannot become a full member of an Article XIV body because
it is not a State, and because the FAO Constitution refers only to
States and not to other entities. It was interesting to hear Mr. Churchill
say this morning that sometimes the EEC appears more like a coastal
country than an international organization, but within the legal system
of the UN we cannot, for the moment, assimilate EEC to a State.
Nevertheless, at its 1988 Session the IOFC Tuna Committee
recommended to set up the new body under Article XIV,

Coming to the functions, the Committee agreed to give what |
would call "classical management functions” to this new body: to
collect statistics, to foster cooperation, to make recommendations on
research, to make management recommendations, and so on. In
addition, several developing coastal States wanted the new
management body to deal also with development aspects, to help them
to participate more actively in the tuna fishery in this region, and this
met some reluctance from a few countries.

Concerning the powers of the new body, the Committee agreed that
it should be given the power to formulate recommendations of a
potentially binding nature consistent with the objection procedure to
which T already referred.

Concerning funding, several options were reviewed and two of them
were retained for further consideration. The first one consisted of
grouping countries in different categories on the basis of their
development and their fishing activities. There would be three or four
categories and each category would fund a given percentage of the
budget. The second solution was to take into account (i) the value of
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the fish caught, (ii) the weight of the fish caught, and (iii) the GNP,
i.e., the richness, the capacity to pay of the countries concerned, and
to apportion the financial burden proportionately. To conclude, the
Committee recommended the convening of a conference to prepare a
draft agreement which would be submitted for the approval of the
FAOQ Conference at its next session. This is the procedure which is
provided for in Article XIV. A draft agreement was therefore
prepared by the legal office of FAO and a Conference was convened
by the Director General in April, 1989. The Conference was attended
by some thirty countries, but no agreement could be reached at that
stage. The Conference agreed that there was a need for further
consultations before a draft agreement could be adopted. Such
consultations are presently in progress.

Thomas Clingan: Thank you very much, Michel. I would like to
introduce as our next commentator Mr. Barney Rongap, who is
secretary of the Department of Fisheries and Marine Resources of the
Government of Papua New Guinea and, as Judith has already
mentioned, he has been very active in regional arrangements.
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COMMENTARY

Barney Rongap
Secretary for Fisheries and Marine Resources
Government of Papua New Guinea

Thank you, Mr. Chairman. Ladies and gentlemen, consistent with
the theme of this 23rd Conference of the Law of the Sea Institute,
which is the implementation of the provisions of the law of the sea
through international organizations, this morning we heard from four
such organizations, three in fisheries management regimes and one in
the protection of marine mammals, As fisheries resource managers, we
in our part of the world are familiar with the saying that all fishermen
should be flying a skull and a crossbones, but in many jurisdictions
piracy is a hanging offense.

With that introduction, I first wish to focus on a regional
organization that I am particularly familiar with, the Forum Fisheries
Agency. As you heard this morning from Judith, this organization was
established as a result of the discussions that emanated from the Law
of the Sea Convention itself, in particular discussions about the rights
of coastal states over the EEZ. With these new responsibilities the
Pacific island states became aware that they did not have the means
nor expertise to give adequate consideration to the fisheries resources
and their jurisdiction over those resources. So there was a need for an
organization to help in managing the fisheries resources and to ensure
that the island states received adequate returns from exploitation of
those resources.

I would emphasize from the outset that in the Pacific there is the
political good will and common sense to look at the mutual interests
of all parties. Individually we are very small countries. However, we
have jurisdiction over a large area of land surface. In the initial
discussions to establish the agency there was quite clearly fear that
with this new jurisdiction over the 200-mile EEZ we are at the mercy
of distant-water fishing nations which could come and divide and
conquer us. However, as I said, the positive political will at that time
was to have an organization that would exercise and respect the rights
of coastal states over the EEZ.

As we are aware, Article 64 of the Law of the Sea Convention
defines how those nations should behave and what sort of
organizations can be formed. The Forum Fisheries Agency restricted
its membership to the island countries in a way that was inconsistent
with Article 64, but as we heard this morning, at least in the Pacific
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island states, the consensus or will to read innovations into the
interpretation of Article 64 makes the Forum Fisheries Agency a
competent authority, we believe. It is an authority to exercise the
rights of coastal states over the 200-mile EEZ and then to
accommodate the distant-water fishing nations through arrangements,
either bilateral or multilateral, to manage the highly migratory species.

The main migratory species are the skipjack tuna and the yellowfin
tuna. Although they are defined as highly migratory, studies from our
research organizations and from catch records lead us to believe that
the greater population remains in the 200-mile EEZ. As I suggested,
the establishment of the Forum Fisheries Agency in a way was not
consistent with Article 64 of the Law of the Sea Convention. But
arguments that we have heard from learned people like Professor
Burke lead us to the conclusion that the Forum Fisheries Agency is a
legitimate and a competent authority, More recently, in the last week
we received a completely new interpretation from the Japanese
delegation on Article 64 in respect to highly migratory species. We
don’t believe it, but they claim that the coastal states have no
jurisdiction over the EEZ. The other innovations that we are taking in
the South Pacific, as Judith has mentioned, are real and practical
interpretations of the Law of the Sea Convention.

A couple of other things that are happening in the Pacific besides
the muitilateral treaty arrangements with the United States are
possibly the ersatz arrangement with Japan, the interest of the Soviet
Union in an arrangement such as this. We are also working on a bridge
between the Pacific, the ASEAN, and the Pacific Latin American
states. To this end we are discussing amongst ourselves the
development of fisheries management regimes. We believe that in the
establishment of minimum terms and conditions of access a way has
been found to accommodate distant-water fishing nations. We have
submitted those terms and conditions to the ASEAN group through the
Western Pacific Fisheries Consultative Committee and to the Latin
American group in Chile last vear.

Apart from that I would also like to make a couple of comments
on straddling stocks, as discussed by Bernard in his presentation this
morning. It is quite clear that the Law of the Sea Convention was not
definitive in its conclusions on straddling stocks. However, a
framework does exist for nations to participate in fisheries
management and to cooperate in the utilization and conservation of
stocks. I think the underlying point is the goodwill that is required in
managing resources.
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Finally, Mr. Chairman, I would like to make a brief comment on the
conservation of marine mammals. Conservation per se is an admirable
commitment to preserve and maintain the world’s heritage. It is a
commitment and conviction that should be encapsulated in all
mankind to take stock of what is left and actions and options that are
available in order to perpetuate species. This soul-searching audit calls
for a balance between human consumption patterns and resource
availability. As the most intelligent animal in the biological kingdom
aware of its own vulnerability, is man prepared to be a custodian of
his heritage and coexist with species that are less able to manipulate
the environment? Disasters and potential disasters have prompted
some action. However, much remains to be done. The biggest obstacles
to total commitment and concerted and tangible action are man’s own
greed and vanity. The conservation of any species calls for scientific,
legal, and human actions sufficient to enable the species to survive and
reproduce itself and maintain population integrity. I believe that the
Convention on the Conservation of Migratory Species of Wild
Animals, or the Bonn Convention, is an international action to protect
migratory species that live within or pass through states’ national
jurisdictions. It is quite clear that the objectives of the Bonn
Convention are consistent and overlap with the law of the sea
arrangements. Again, it is the will that is required to enhance the
protection of these species. Thank you.
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DISCUSSION

Thomas Clingan: Thank you very much, Barney. Before going to the
floor I would like to ask if the panel would like to make any responses
or additional comments. Bob? ‘

Bernard Applebaum: Mr. Savini’s comments on the objection
procedure lead me to further reflections on what has happened in
NAFO and its implications in other areas. In my paper I indicate that
the European Community’s use of the objection procedure in NAFO
to free itself of the obligations that are there for TACs and quotas for
most of the NAFO-managed stocks is unprecedented in both ICNAF
and NAFO itself and possibly in other organizations. I am certainly
not aware of any precedent for it. It is most unusual. As a result of
this continued use of the objection procedure, NAFO took the
unprecedented step (for ICNAF and NAFOQ) of passing a resolution
which, while formed in polite language, by implication really said that
the Community was abusing the objection procedure. Some of us who
have been involved with this have tried to remember what concept
underlay the first arrangements for the objection procedure in
ICNAF, because it’s the same one that was put into NAFO. It seemed
to me that the concept was, for all those years before this recent
development, that the objection procedure would be used in rather
unusual circumstances when the NAFQ organization did something
that was discriminatory against a member. Say a measure was adopted
to reduce a TAC or change a distribution formula which really
affected only one member, without its consent. Those would seem to
be the logical situations in which recourse to the objection procedure
was contemplated. Certainly not this kind of wholesale use of the
_ objection procedure. If Canada were participating now in any kind of
redoing of the NAFO Convention, there is no doubt that she would try
to write the objection procedure differently. I make this point because
those who are now revising this convention certainly shouldn’t feel
locked into the standard objection procedures that have been used up
to now. There are other ways of writing them. There are many
possibilities. Some kind of weighted majority override could come into
play at a certain point, Or the membership of a particular country or
party could be automatically terminated at a certain point -- two or
three years -- if its objections were excessive. There are ways of
devising objection procedures that would narrow their scope in a way
that wasn’t done and wasn’t foreseen as a problem under the NAFQ
Convention.
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Thomas Clingan: Any additional comments from the panel? If not,
then we will go to the floor.

Ivan Shearer: I would like to make a brief comment on the drift net
fishing in the South Pacific referred to by Judith Swan. With
surprising restraint she outlined the problem, We have been receiving
news reports recently in Australia that the albacore tuna will become
extinct within the next three years if the present level of overfishing
in the high seas is allowed to continue. I am interested to hear from
her that a conference will occur very soon between the Forum Fishery
Agency members on the one side and the countries most concerned,
namely Japan, Republic of Korea, and Taiwan, on the other. What
happens if this conference fails to apply restraining measures to the
nationals who are fishing in the high seas for this endangered stock?

This situation would then relate to the point Mr. Applebaum made
near the end of his paper about the possibility of unilateral
conservation measures when agreements have failed. I think the
situation in the South Pacific is such a circumstance where appeal
could made to a residual doctrine of international law that we usually
refer to in the books as self-preservation. Although I wouild prefer
some form of international legitimacy to arise from concerted action
by the most concerned states, collective or individual states in
circumstances of extreme gravity can take measures of enforcement
on the high seas, on the basis of this residual doctrine of self-
preservation. It is not surprising that that doctrine does not appear in
the Law of the Sea Conference. It would be impossible to get an
international conference to agree on the conditions of such a right. So
it remains in that misty realm of general principles of international
law which could be invoked and which one should not be over-
reluctant to invoke in circumstances such as these, Some parallel work
is being done in the International Law Commission on the state’s
responsibility in relation to the notion of necessity. I think it is in
these areas that we should seek solutions to this problem, but I would
be very grateful to hear other comments from the floor from some of
our generalist international lawyers.

Judith Swan: I think the countries of the South Pacific would welcome
as many thoughts as they could possibly get. They have had two
preliminary meetings to consider what has become a very difficult
situation. At their first meeting in November, 1988, they considered
the situation so severe that an action plan had to be formed. They set
about making a fairly comprehensive plan which would involve
unilateral action against the offending countries. They agreed not to
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allow vessels to make port calls to supply, to transship, and so on,
through the zones of countries; not to buy any of the fish; not to allow
any of the fish onboard to be stored. These were just the first steps in
what would be a greater issue if it were not able to be controlled.
South Pacific leaders have expressed political commitment at the
highest level since that time and some of them have indicated that
they would be raising this issue at Forum this year.

In addition to the unilateral action plan which has been agreed, at
this next internal meeting the countries will consider the legal basis for
action -- and I would thank you for any submissions you may have.
They will consider Law of the Sea Treaty Articles 117 to 120, Article
64, preferential rights, doctrines, precedents in international practice
such as the IMPFC and other international commissions which manage
resources on the high seas. They may consider enforcement action on
the high seas, but they also may consider other measures to be taken
in the event their attempts at bringing these three countries to some
sort of agreement are not successful. These other measures, which
have no official status, might be to extend EEZs or create special
purpose zones, or create a management for that stock among
themselves. This sort of thinking would have to be developed and
extended to cover any situation which would arise in the event the
next meeting is not successful.

Thomas Clingan: Gunnar Schram?

Gunnar G. Schram: We have been concentrating on the South Pacific,
and I would like to move northward to the North Atlantic. We have
various agreements and international treaties covering the fish stocks
of the North Atlantic, both in the northwest and northeast, but we
tend to overlook the relevant provisions of the Law of the Sea Treaty.
We have two remarkable articles that are printed together, one after
the other, Articles 61 and 62. One provides very sensible and detailed
provisions concerned with the preservation and the conservation of
ocean resources. The next one, no less important, is concerned with
the utilization of ocean resources. This is the article that is sometimes
overlooked in the discussion at international gatherings.

We live in a world which is plagued by hunger and malnutrition. We
know for sure that in the ocean there are a number of underutilized
marine resources to which we have given hardly any heed so far. I
would like to mention two highly migratory species in the North
Atlantic which have been a cause of controversy.

One is the seal. A big problem has occurred in the last couple of
years in the fisheries of Norway, Iceland, and other Nordic countries
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by huge southward migrations of the Greenland and other seal stocks,
This has caused great havoc in the traditional fisheries of these
countries and reminds us that the seal is by no way an endangered
species, does not merit protection, and should be utilized on a much
greater scale than we now do, especially after these last events.

Another species which is commonly thought of to be in great danger
of extinction -- again a great fallacy -- is the whale, particularly
stocks of the North Atlantic. I am excluding from my remarks the
whale stocks of other oceans, especially the Antarctic. It so happened
that, a few years ago, nations that had previously had no interest in
whaling, nations like (to mention only two) the Seychelles and Sweden,
and that had hardly any whaling boats at all, joined the International
Whaling Commission and pushed through a ban on commercial
whaling until 1990. However, whaling for scientific purposes was
allowed. This is what my country, Iceland, has been doing, simply
because we are in dire lack of knowledge about the biological
condition of the whale stock of the North Atlantic. Norway and some
other nations have done the same. This is the basis of scientific
whaling, the results of which are given to the International Whaling
Commission. Scientific whaling has caused great havoc in the
international press and we have come under attack by international
groups of fanatics, which have come to our countries, sunk our ships,
destroyed property, and brought much damage in other ways. We
think this is most unfair.

My point in taking the floor this morning is simply to underline that
while ¢conservation and proper management of highly migratory stocks
are necessary and most useful, we must not forget the other article of
the Law of the Sea Convention which underlines the necessity of
utilizing, in a sensible way, the marine resources of the world’s oceans.
Thank you.

Thomas Clingan: Would anyone from the panel care to respond? Qur
next speaker, then, is Armand de Mestral.

Armand de Mestral: Bob Appilebaum and other members of the panel
have alluded to the overfishing on the Grand Banks beyond 200 miles,
and I have a question in relation to this,

By way of introduction I will simply expand a little on the present
situation faced by Canada and others fishing in the area. In the last
two and a half months there have been no less than two major
scientific reports calling for an immediate cutback of at least 50
percent in the cod fishery in the Canadian zone. The last report was
only ten days ago. Within the last two weeks there have been layoffs
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of 1,500 people in the industry and six plants have been closed. More
layoffs, more plant closures are expected all along the Canadian east
coast in the near future. For whatever reason, we in Canada appear to
be facing a crisis in the cod stocks of proportions almost equal to those
encountered in the early 1970s. I think the word ’crisis’ is justified in
this circumstance.

Inevitably the first parties who have to examine their consciences
and methods of management are the Canadian government and the
Canadian fishing community, and I understand this is being done. The
Canadian government has already called for and imposed a 15 percent
reduction in existing Canadian quotas, and further reductions are
doubtless to follow shortly for Canadian fishermen in the Canadian
zone,

But beyond the 200-mile limit on the Canadian Grand Banks the
European Community consistently refuses to abide by internationally
established quotas. At least two countries consistently overfish, and in
that regard I note that Robin Churchill alluded to certain restrictions
placed upon Portugal and Spain in their entry into the Common
Market. I presume that these measures have the indirect effect of
restricting their access to other areas of the Common Market fishing
zone and hence of sending them across the Atlantic. This problem is
compounded by surrogate fishing. We now have a flag of convenience
problem in the fishing industry, at least off the Grand Banks.

My question to both those who presented papers and commentators
is: Are we dealing simply with a local problem, a passing problem,
probably created by mismanagement within the Canadian zone? Are
we dealing with essentially a bilateral problem between Canada and
the EEC or between Canada and Spain-Portugal? Or -- and here we
come to the general theme of this conference -- are we dealing with
the realization that some of the fisheries provisions of the Law of the
Sea Convention, mainly those dealing with high seas fisheries
immediately beyond the economic zone where the shelf extends, are
almost impossible to implement because they do not create an adequate
regime?

Bernard Applebaum: That question covered a lot of ground, so in my
response I'll start from the end of it. Are we dealing with a local
problem, a bilateral Canada-EEC problem -- there are two countries
involved: Spain and Portugal -- or dealing with a situation of wider
proportions?

I think the gist of my paper indicated that the problem is of wider
proportions. I would comment that this should not be seen as a
Canada-EEC problem but a NAFO-EEC problem, because the
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Community has taken a position against the other eleven members of
the international organization. However, it is a local problem in the
sense that the decline of stocks in Canadian waters is not entirely
related to foreign overf ishing, and I certainly did not mean to suggest
that, It is a problem of management inside the zone and of scientific
advice that has been revised lately. Still, there’s no doubt that for
stocks beyond 200 miles the major problem appears to be, for most of
them, overfishing.

Moving to the beginning of Professor de Mestral's comments and
Mr. Shearer’s earlier, the kind of disastrous effects that are now being
seen in the Canadian fishing industry on the east coast do raise this
problem of self-preservation.

A final point that [ wanted to make, if it isn’t obvious already, is
that when we talk about the European Community f ishing in the area
we are in fact talking about Spain and Portugal. Yes, in reference to
Mr. Churchill’s comments, there does seem to be that effect, not
entirely unforeseen, that Spain and Portugal have been directed to an
unrestricted fishery in the Northwest Atlantic. I would note that the
other Community members -- France, The Federal Republic of
Germany, Italy -- who used to fish in the area are not part of this
problem. But it is going to be called an EEC fishing problem.

Patricia Birnie: I have a number of interrelated points that I've picked
up from both speakers and commentators.

The first point occurs in relation to the objection procedures which
were referred to by both Mr. Applebaum and Michel Savini. The
reason for objection procedures was to get other states to cooperate in
these international conventions. It is interesting that, after the shake-
up of all the fishery commissions when ICNAF changed into NAFOQO
and so on following the advent of 200 mile zones, objections
procedures were not abandoned. Some of them were tightened up
slightly as far as time limits and so on were concerned, but there were
no conditions imposed. The objective surely remains the same: to
encourage other states to participate, and they will not do so if they
feel their vital interests might be inhibited by joining and having to
allow somebody else, a majority of the commission, to determine what
those vital interests are. I'm not saying there isn’t a problem here, but
I think we ought to remember that aspect of it.

To deal with this problem of overfishing, perhaps we ought to
discuss it more widely in the context of general international law.
What measures are permitted? Michel raised some, Ivan Shearer raised
some. This issue has also arisen, we shouild recall, in connection with
pirate whaling, which undermined the IWC, and with pirate
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broadcasting. Various techniques, such as depriving the offending
members of certain sources of supply, were used to solve those
problems. Should we explore those more? Judith Swan mentioned some
techniques that have been used in her part of the world.

I am also very interested in the point Michel Savini raised about
what states can do nationally. Leaving aside possible international
cooperative measures, can states take retorsive measures themselves?
A prime example is what has happened in the International Whaling
Commission, whereby the United States -- uniquely, I think, in this
respect —- has amended national legislation to allow it to take
economic sanctions in relation to access to fisheries and import of fish
products, etc., against states that in the determination of the United
States are undermining the conservation objectives of particular
conventions. I have always had some hesitation about how far states
should go in that direction, and perhaps this is something that we
ought to consider. Do we wish to encourage this kind of development
or not?

Bernard Applebaum: Ms. Birnie commented that one reason for an
international organization to have an objection procedure is to get
states to join. She is right, of course, that that was an essential option
under these conventions when they were first developed. Though
having been party to the plenipotentiary meetings on the NAFO
Convention, I don’t remember any great discussion on this; it seemed
to be obvious that you had to have an objection procedure at that
point, But I am not sure that in the present context it is still important
to have an objection procedure to get other states to join, Certainly in
the Northwest Atlantic -- and this is something I have touched on in
my paper -- the fisheries are fully subscribed by the parties to the
NAFO Convention, which are traditional fishing countries in the area.
Having an objective procedure in place in order to encourage other
countries to join is not the relevant issue. There are not enough fish
for the members of NAFO, and accordingly, there is nothing to share
with new entrants. What would they accomplish by joining, since no
quotas can be given to them? What we want them to do is to stop
fishing because the area is fully subscribed. There are aspects of
discrimination and LOS obligations to consider, but the NAFO
membership wants them to stop fishing, and then the question of
joining is irrelevant,

Hasjim Djalal: First, I would like to inform the conference here that

the issue of drift nets was also discussed during the last meeting of the
Fisheries Task Force of the Pacific Economic Cooperation Conference
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in Yancouver, about two or three weeks ago. A very strong concern
about the continued use of drift nets was raised, especially by the
countries of Southeast Asia and the South Pacific. Further studies were
recommended to examine the immediate impact of drift nets and to
find ways to overcome and, if necessary, to prohibit them,

Second, I'd like to mention that the ASEAN countries have been
working very hard to develop links with the South Pacific island
nations as well as with the Latin American Pacific countries within the
framework of the Pacific Economic Cooperation Conference. These
links have been very fruitful in promoting cooperaticn among the
developing countries in the southern part of the Pacific and in gaining
support from the more developed countries in the northern part of the
Pacific.

Here I would like to pose a guestion to my colleague from the South
Pacific. There has been some talk within the last few years about the
need for more policy coordination on access to tuna resources. Judith
Swan explained that it is difficult to get better terms and conditions
for access because if one island nation raised the conditions of access,
the distant-water fishing nations would simply go to another island
nation to get new terms. My question is; What is the possibility now
for a more coordinated policy on conditions of access to tuna between
the three groups in the South Pacific: Southeast Asian countries, South
Pacific island nations, and Latin American countries?

Third, some time ago there was quite a lot of discussion about the
possibility of cooperation on fisheries resources between the South
Pacific island nations and the Soviet Union, but lately we don’t hear
very much about it, Could you explain what the situation is, and what
the prospects are now?

Barney Rongap: As you are aware, the Soviet Union did have fishing
arrangements with two of the countries in the region, namely Kiribati
and Vanuatu, but those agreements have been terminated. However,
more recently, the Soviet Union has come back to some of us in the
South Pacific: Papua New Guinea, the Solomon Islands, and Vanuatu.
They have mentioned to us that they would like a fisheries
arrangement to cover those three countries, and they have indicated
that they will come at the end of this month to have those discussions
with us. At this stage we’re happy to talk about access arrangements
but we'd like to see firm proposals with benefits that will entice us to
enter into fisheries arrangments.

Louis Sohn: I would like to clarify the issue that was raised about the
retaliation or retorsion. What is prohibited by international law is the
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use of force in the retorsion or retaliation, and that’s very clear. On
the other hand, there are many generally accepted international
conventions in which retaliation or retorsion -- short of use of force -
- in certain cases is permissible. As you know, in the General
Agreement on Trade and Tariffs are very elaborate provisions about
the right to retalitate and the right to check whether this retaliation
was excessive, and so on. I think this kind of approach might be
necessary here. Perhaps some general organization like FAO could
establish some kind of a system in which, if somebody retaliates,
consideration could be given to whether the retaliation were excessive
or not. If it’s not excessive, I suppose there would be no objections to
it.

Thomas Clingan: Judith, did you want to make an additional
comment?

Judith Swan: I would like to respond to Ambassador Djalal’s question
about mechanisms for cooperation on minimum terms and conditions
of access among the three regions: the South Pacific, the ASEAN
group, and the South American group. In the meeting in Lima in
October, 1988, the South Pacific delegation introduced a fairly
extensive list of minimum terms and conditions to countries for their
consideration. My most recent information is that these countries
received this proposal and were going to take it back to governments
for consideration in a future meeting. Perhaps it was considered at the
most recent meeting in Vancouver or will be carried forward to a
future meeting. It is through PECC and other mechanisms that FFA
is working to try to establish some collective strength in the world for
coastal states to deal with the distant water fishing nations. We also see
some advantage to distant water fishing nations in standardized or at
least harmonized minimum terms and conditions of access: it will
confuse the captains of their vessels far less than they would be if they
had a variety of terms and conditions to comply with.

Thomas Clingan: Thank you very much. I hope you all will join me in

expressing appreciation to the panel for the excellent work that they
have done.
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LUNCHEON SPEECH

Jaap A. Walkate
Ministry of Foreign Affairs
The Hague

Ladies and gentlemen. It is with great pleasure that I accepted the
invitation by Professor Soons to speak to you today: pleasure because
I expected to have a highly qualified audience, amongst which are
many good friends and colleagues, pleasure because it concerns the
law of the sea, and special pleasure because it would have to be a brief
speech.,

The program of our Conference is entitled "The Implementation of
the Law of the Sea Convention through International Institutions”
Almost all parts of the Convention are covered by the program except
one: Part XI, concerning the international Area, i.e., the seabed and
ocean floor and subsoil thereof beyond the limits of national
jurisdiction. A deliberate omission, I presume, probably because Part
XI deserves a conference on its own merits.

Nevertheless, the attitude of many states towards the contents of
Part XI influences to a large extent their decision on becoming a party
to the Convention and, thus, affects the degree of implementation of
the other parts or the Convention. Part XI is in this respect crucial,
because, as we all know, the convention is not an a /a carte menu from
which one can pick and choose,

The third Conference on the Law of the Sea established by its
Resolution I the Preparatory Commission for the preparation of the
entry into effective operation "without undue delay" of the
International Seabed Authority and the Tribunal on the Law of the
Sea. Among a lot of other things, that resolution mandates the
PrepCom to "prepare draft rules, regulations and procedures, as
necessary, to enable the Authority to commence its functions" (para.
5(9)).

During its first year PrepCom decided that a Special Commission 3
would be entrusted with the special task to draft the rules, regulations
and procedures for the exploration apd exploitation of the
international seabed area, or, shorter, the deep sea-bed mining code.

The Netherlands has occupied the Chair of Special Commission 3
ever since the PrepCom established it. An honorable, but at the same
time responsible, task which my predecessor, Dr. Hans Sondaal, and
I have always fulfilled with the greatest pleasure. So far Special
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Commission 3 has been making good, though slow, progress in its first
readings of a set of working papers prepared by the UN Office for the
Law of the Sea. These texts reflect in an orderly and conscientious
manner the operational provisions of Part XI, the contents of Annex
I concerning the basic conditions of prospecting, exploration, and
exploitation of the International Seabed Area and, to a limited extent,
of Annex IV concerning the Statute of the Enterprise. These
secretariat papers also anticipate, where possible, problems which
some states have with the text of the Convention and Annex III. As
Mr, Satya Nandan said, the working paper on the transfer of
technology introduces procedures in the implementation of Annex III,
Article §, that take away many of the sharp edges and substantially
improve on the system,

Special Commission 3 has decided, as its course of action, to
consider the secretariat drafts in a first reading on the basis of which
its Chairman prepares revised texts to be submitted to a second
reading at sometime in the future.

Up until now the Special Commission has considered in a first
reading:

1. Parts I-IV of the draft code dealing with prospecting and
applications for approval of plans of work for exploration
and/or exploitation activities;

2. Part VI on financial terms of contract and financial incentives;
and

3. Part VII on transfer of technology until ten vyears after
commencement of commercial production by the Enterprise.

This Summer the Special Commission will begin to consider draft
articles on production policies, more in particular the procedure to be
followed after the submission of applications for production
authorizations {(Part V of the Code). This is not one or the easiest parts
of the conventional system and also a bit outdated, since, as Mr.
Nandan pointed out, "the economic situation prevailing in the last
decade has considerably affected the statistics or metal consumption
on which the production policy formula was based." It is, therefore,
encouraging to note the Under-Secretary-General’s statement that
adjustments in that formula must be made so that no contractor will
be denied the opportunity to mine the deep sea-bed. As far as the
work that is now behind us is concerned, during the first reading of
the financial provisions and of the provisions on transfer of
technology, many written amendments have been submitted by the
industrialized countries on the one hand and the developing countries
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on the other. For practical purposes these are the two groups with
opposing views: the Group of 77, the developing countries, which is
attached to the Convention as it is, on the one hand, and the Group of
Six industrialized states (Belgium, Italy, The Netherlands, Federal
Republic of Germany, United Kingdom, and Japan) supported by the
Group of Eastern European States which would like to see changes
made, on the other hand. In between is the group of the so-called
Friends of the Convention which at moments submits conciliatory
proposals. Proposals by the industrialized countries do not always meet
with approval from the other side, but they are never rejected out of
hand. The debate unrolls in a businesslike and professional manner. It
is clear that everybody realizes that States that come up with proposals
to improve the system, take the system seriously, or they would not
propose amendments,

When revising the secretariat drafts on the basis of the first reading,
I take into account all amendments submitted, although it is, of
course, quite impossible to inject all of them into the revisions. It is
my endeavor to make those countries which submit amendments less
unhappy with the basic text and the other countries less unhappy with
the amendments used in the revised text.

So far I have been able to revise Parts I-IV and Part V1. The
revision of the draft articles on prospecting and the applications for
approval of plans of work was published in June, 1988 (Doc.
LOS/PCN/SCN.3/WP.6/Rev.1), and I am happy to announce that the
revision of the draft articles on the financial terms of contract and
financial incentives will be published on 21 June 1989 (Doc.
LOS/PCN/SCN.3/WP.6/ Add.2/Rev.l including -/Add. 3/Rev.I).

Let me emphasize that the drafting of the code should be done in
phases, step by step. Let us take the small things first and leave the
bigger issues for a later stage when overall negotiations will be
required anyway.

When writing the revisions with the support of Nandan’'s very
competent staff, my primary concern is to draft a technically workable
text, i.e., a code with which the experts in the field of mining and
taxes will be able to work and which will enable commercially viable
exploration and exploitation to take place sometime in the future. My
hope is that a technically workable text will enjoy universal
acceptability at the same time.

My other major concern is the legal consistency of the new code
with the Convention and Annexes. If the revised text would seem to
go in the direction of universal acceptability but would at the same
time seem to be legally inconsistent and the two requirements could
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for the time being not be reconciled with one another, I tend to give
priority to the requirement of universal acceptability. We should not
look at the Convention and Annex III as sacrosanct texts from which
we should under no circumstances deviate. We should take the spirit
of Part XI as a firm guideline, not the letter. We should gear the
mining code to the technologies of the future, not to those of the past.
We should take into account the economic needs of the developing
countries and at the same time the needs for legal security and
protection of investment of the industrialized countries. If this all
would lead to a draft mining code that would in the end fail the tests
of judicial review, we should perhaps think of casting the code in the
form on an additional protocol to the Convention, as I suggested last
December at the Asser Institute Colloquium. The text of such a
protocol was to be submitted by the Preparatory Commission to the
competent organs of the future International Seabed Authority and to
be concluded by the future States Parties to the Convention,

As I have said in the Special Commission in August, 1986, it would
be senseless to stick to the literal wording of the Convention and
Annexes when we know that the system will not work and will remain
a dead letter. 1 do not consider that in the interest of the parties
concerned, neither the industrialized countries nor the developing
countries as a whole. I emphasize developing countries because I
strongly believe that it is 2 major obligation for the PrepCom to work
towards full implementation of Article 140 of the Convention, which
stipulates that the mining activities shall be carried out for the benefit
of mankind as a whole, taking into particular consideration the
interests and needs of developing states. For the Authority to be able
to provide for the equitable sharing of financial and other economic
benefits derived from such activities, as Article 140, para. 2 stipulates,
there must be first of all profitable mining activities. It is the duty the
PrepCom to see to it that the implementation of the Convention will
allow for such activities by private investors, State enterprises, and the
Enterprise of the Authority to take place in reality.
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Panel IV

PROTECTION OF THE MARINE ENVIRONMENT

Patricia Birnie: In this panel we shall be discussing Part XII of the
Law of the Sea Convention and the cross references that pertain to
many other articles in the Convention, because many other topic
headings also deal with matters of pollution. I would like to stress that
Part XII aims not only at being part of the package deal of the Law of
the Sea Convention as a whole, but also at presenting a holistic
approach to the preservation of the marine environment. That is to
say, it brings together an obligation to preserve the marine
environment and to protect it against all the possible sources of marine
pollution.

Having planned to just mention the need for a holistic approach,
and presumably to apply it to our examination of the implementation
and coordination of the activities of the relevant international
institutions, T have unfortunately to draw attention to the fact that we
not only have holism this afternoon but we have holes in our panel.

Two members of the panel will not be with us this afternoon.
Professor Martine Remond-Gouilloud was going to talk to us about
the EEC’s role in this field, and Professor Charles Odidi Okidi was
going to talk about the regional approach in its more general aspects.
Fortunately, other panelists will be able to pick up some if not all of
these points. Professor Odidi Okidi’s paper is in your volume of
documents.

I now want to introduce my panel. First we have Professor Vukas
from the University of Zagreb Faculty of Law. He is speaking on
generally accepted rules and standards that are required to be
instituted and implemented through international organizations. He is
not only a professor eminent in international law fields, but he’s been
a member of the Yugoslavian delegation to the Law of the Sea
Conference and is currently a member of the delegation to the
Preparatory Commission. He is well known to some of you here for his
courses at Dubrovnik University.

The next speaker will be Dr. George Kasoulides from the London
School of Economics, who recently completed a thesis on the topic of
port state jurisdiction, his topic here today. Port state conirol is a little
wider than the jurisdictional question in Part XII. He will deal with
the role of the port state in general in this field. He is currently a
research officer at the London School of Economics, but he is about
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to become a part of the legal advisor’s department in his home country
of Cyprus.

He will be followed by Professor Yankov, who hardiy needs any
introduction. He 13 not only a professor international law at the
University of Sofia in Bulgaria, he is also vice-president for the
Bulgarian Academy of Science. He was ambassador of Bulgaria to
London, permanent representative to the United Nations, and deputy
minister for Foreign Affairs. He was chairman of the Third
Committee of UNCLOS, and he is currently vice-chairman of the
International Oceanographic Commission, to mention just a few of his
many qualifications. He will act as the commentator on the first two
papers.

We will then have Dr. Salvano Briceno, who comes from Venezuela.
He is a lawyer by profession and is now coordinator of the Caribbean
Environment Programme at its headquarters in Kingston, Jamaica. He
was previously an executive officer with the Commission of the
International Union for Conservation of Nature, and he participated
in creating a ministry of environment in his own country. He has
specialized in public law and management questions in both Paris and
Boston. So he will not only deal with problems of coordination but of
actual implementation through one of these regional programs. He is
also going to take up some of the points from Professor Odidi Okidi’s
paper, which relates very closely to his own.

I call on Professor Vukas now to introduce his paper.
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GENERALLY ACCEPTED
INTERNATIONAL RULES AND STANDARDS

Budislav Vukas
University of Zagreb
Faculty of Law

Rules of Reference in the LOS Convention

The United Nations Convention on the Law of the Sea (LOS
Convention), as well as the Geneva Conventions in an earlier stage of
the development of the law of the sea, contain only the main legal
norms forming the law of the sea. The LOS Convention, once it enters
into force, will represent the basic, constitutional treaty of the
international legal order of the oceans which, in addition, includes
other treaties, customary international law, and national legislation.
For this reason, the provisions of the LOS Convention often refer to
other legal norms, international as well as municipal.

The interdependence of Part XII of the LOS Convention (Protection
of the Marine Environment) with the rest of the legal rules regulating
the protection of the seas is particularly accentuated. The provisions
of this part of the Convention represent the codification and
progressive development based on the previously concluded treaties
(e.g., the 1954 International Convention for the Prevention of
Pollution of the Sea by Oil) and general international law (customary
international law and general principles of law) and the principles and
recommendations of the 1972 Stockholm Declaration on the Human
Environment. On the other hand, the Convention itself (Article 157)
establishes the duty of States to adopt additional provisions in the
field;

States shall co-operate on a global basis and, as appropriate, on a
regional basis, directly or through competent international
organizations, in formulating and elaborating international rules,
standards and recommended practices and procedures consistent
with this Convention, for the protection and preservation of the
marine environment, taking into account characteristic regional
features.

Apart from the further development of international law, the LOS
Convention (Article 194, paragraph 1) envisages the duty of States to
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take measures -- including the adoption of appropriate national
legislation -- in order to implement its provisions. In ¢cases when the
Convention refers to the duty of States to take legislative measures to
prevent, reduce, and control pollution of the environment from
different sources the terms 'laws and regulations’ are used.!
According to Timagenis, 'the term ’regulations’ seems to mean
secondary national norms in contrast to 'laws’ denoting principal
national norms.’?

These two terms will probably cause no serious problems of
interpretation, although they do not cover all the relevant sources of
law in different internal legal systems. Be that as it may, the relation
between the LOS Convention and internal law is not a subject to be
discussed in this paper.

‘International Rules and Standards’: Drafting History at UNCLOS III

Besides the general provision concerning the cooperation of states
in formulating and elaborating ‘international rules, standards and
recommended practices and procedures’ (Article 197), the LOS
Convention refers to the establishment and enforcement of
international rules with respect to particular sources of pollution.
Moreover, many provisions refer to other international rules with
respect to questions connected with the protection and preservation of
marine environment (safety at sea, sea lanes and traffic separation
schemes, removal of abandoned or disused instaliations or structures,
etc.). Due to the different contexts in which the Convention’s
provisions refer to other international rules, the drafters of the LOS
Convention were not able to use a uniform terminology in that respect.

In 1978 the UNCLOS Draft Committee drew 2 list of terms used in
the informal draft convention (the Informal Composite Negotiating
Text -- ICNT).3 Under the heading ’international rules and standards’
twenty-one expressions used in the draft convention were classified,

1LOS Convention, Articles 207(1); 208(1); 210(1); 211(2), 212(1).
*Gregorios J. Timagenis, International Control of Marine Pollution,
Volume 2 {Dobbs Ferry, New York: Oceana Publications Inc., 1980),
note 44 at p. 603.

3Informal Composite Negotiating Text, Doc. A/CONF.62/WP. 10 (15
July 1977).
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out of which eighteen were used in provisions directly or indirectly
dealing with the protection of the marine environment.* A multitude
of terms was used in order to denote international rules relative to the
prevention, reduction, and control of the marine environment to
which they refer. The terms °’rules,’ ’standards,’ ‘regulations,’
’procedures’ and ’practices’ were used in different combinations and
they were characterized as 'generally accepted,’ *international,’
‘applicable,’ "internationally agreed,’ *global,’ ‘regional,’ 'relevant,’ and
*specified.” These adjectives were also combined in different ways;
most often were used the combinations ’generally accepted
international’ and ‘applicable international.’

As harmonization was a proclaimed purpose in the further work of
the Drafting Committee, several approaches were suggested in order
to reduce the number of the words used.

The English language group considered two approaches for
international measures:

a) The number of different words appearing in the text could be
reduced and the use of one or more of these in various articles
could be harmonized;

(i) There would be no need to refer both to ’rules’ and
‘regulations’ in the same provision. Many preferred ‘rules’,
on the understanding that the inclusion of the idea of
’regulations’ in the word 'rules’ would be made clear;

(ii) In addition to one of the words in (i), it would be desirable
to choose one word from among ’standards’, *practices’ and
’procedures’ making clear that the words deleted are deemed
to be included in those retained...

b) A reasonably brief term could be defined in the Convention to
include rules, regulations, practices and procedures...’

Three weeks later, the coordinators of the language groups
recommended that the following questions be referred to the language
groups:

4Drafting Committee, Informal Paper 2 (8 August 1978), A
preliminary list of recurring words and expressions in the Informai
Composite Negotiating Text which may be harmonized, pp. 26-30.

SDrafting Committee, Informal Paper 4/Rev. 2 (5 August 1980), Some
notes on the preliminary reports of the Chinese, English, French,
Russian and Spanish language groups on Informal Paper 2, p. 17.
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a) whether it was desirable that the number of different words
appearing in the text should be reduced;

(i) by the use of a term which could be defined in the Convention
to include rules, standards, regulations, practices and
procedures;

(ii) by choosing one or more words from among those which
now appear in the text.

With respect to (ii), it has been suggested that either the word
*standards’ or 'norms’ be used, or that the word *standards’ be used in
English and the word "normes’ and 'normas’ be used in French and
Spanish.

b) whether a distinction should be made between words such as
rules, regulations and standards and other words such as practices
and procedures.®

All the gquoted questions and suggestions demonstrated the
conviction of the drafters of the LOS Convention that the multitude
of words used correspond to the existing variety of international
measures to which the Convention refers. The quoted initiative within
the Drafting Committee intended only to simplify the terminology by
reducing the number of terms used. However, according to all the
quoted suggestions, the terms used were to be defined in such a way
as to make clear that the words deleted were deemed to be included in
those retained.

The eventual result of this approach was that not a single word from
the ICNT was omitted in the final text of the LOS Convention and the
long list of expressions with respect to ’‘international rules and
standards’ was not simplified. On the contrary, even a new expression
was inserted regarding enforcement with respect to polluting from
activities in the Area, {(Article 215)!

The varied terminology used in the rules of reference in the
environmental provisions of the LOS Convention caused problems of
interpretation even with the participants in the UNCLOS

®Drafting Committee, Informal Paper 15/Rev.l (26 August 1980),
Draft Recommendations of the Co-ordinators of the Language Groups
for the purpose of Consideration in the Language Groups, p. 3.

408



negotiations.” Much worse is the position of commentators who did
not have the opportunity of participants in the mostly unofficial
negotiations at UNCLOS II1. Thus, Alan Boyle claims that the rules of
reference are "with no obvious unif. ormity in terminology or clarity of
meaning’.®

However, it is not only the variety of the used terminology that
causes confusion; there are cases of different expressions used with
respect to the same source of pollution in different articles of the LOS
Conveantion. Thus, stating the duties of ships during transit passage,
the Convention provides that they shall

comply with generally accepted international regulations, procedures
and practices for the prevention, reduction and control of pollution
from ships. (Article 39(2)(b)). (emphasis added)

On the other hand, in Part XII with respect to pollution of ships the
duty of States to ‘establish international rules and standards to
prevent, reduce and control pollution of the marine environment from
vessels...” has been provided for (Article 21 1(1)) (emphasis added).
'Rules and standards’ are the only terms used also with respect to
enforcement with respect to polluting from ships (Articles 217, 218
and 220).

Unnecessary differences are aiso created between the UNCLOS III
rules and the corresponding provisions in the Geneva Conventions.
Thus, e.g., the 1958 Convention on the High Seas provides that in
taking measures for ships under their flag necessary to ensure safety
at sea, States are required to conform to "generally accepted
international standards” (Article 10). The corresponding provision in
the LOS Convention requires conformity of national measures to
'generally accepted international regulations, procedures and
practices...’ (Article 94).

Indecisiveness in drafting and arbitrariness of the final solutions is
even more transparent with respect to the adjectives used to
characterize the terms used for differences between the ICNT and the
final text of the LOS Convention. But in the course of negotiations

7Timagenis, loc. cit.

8A.E. Boyle, "Marine Pollution Under the Law of the Sea Convention”,
American Journal of International Law 79, no. 2{April 1985): 347-372
at p. 355.
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and in the work of the Drafting Committee many of these solutions
were questioned.

In August 1980 the English language group proposed the
substitution of the words “"generally accepted” for the word
"applicable”l in the references to "international regulations" or
"international rules and standards” in Articles 42(1)(b), 94(4)(c), 218(1)
and 219. Moreover, it was suggested that the words "generally
accepted” be added to Articles 208(3) and 210(6) before the respective
references to ‘"international rules" and “global rules".® The
coordinators of the language groups invited all language groups to give
their views on the proposals of the English group.!® The proposals
were still under consideration by the Drafting Committee at the
beginning of 1981,1! but the final result was negative, and nothing
has in this respect been changed in the Convention’s text.

Taking into account the drafting history of the expressions
concerning *international rules and standards’ it is clear that it would
be a vain attempt to try to comment on all these expressions we find
in the UNCLOS provisions on the protection and preservation of the
marine environment.

Thus, the scope of the present paper is limited to the ’generally
accepted international rules and standards’, This expression is
contained in four provisions dealing with the law-making and
enforcement with respect to pollution from ships in Articles 211(2),
211(5), 211(6) and 226(1){a). In a slightly different variant ('generally
accepted international rules or standards’ (emphasis added)) we find
it in Article 21(2), dealing with norms concerning design,
construction, manning, or equipment of foreign ships. This difference
is irrelevant; namely, the first variant is used in Article 211{(6)c) in
respect to the same subject as the one dealt with in Article 21(2).

®Drafting Committee, Informal Paper 4/Rev.2, p. 17. For some other
suggestions see: W. van Reenen, "Rules of Reference in the new
Convention on the Law of the Sea, in particular in connection with the
pollution of the sea by oil from tankers", Netherlands Yearbook of
International Law 12 (1981): 3-44 at pp. 10-11.

1°Drafting Committee, Informal Paper 15/Rev.1, p. 3.
UDrafting Committee, Informal Paper 18 (16 January 1981), Specific
Items still under the consideration by the Drafting Committee, pp. 1-

2.
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Article 211 of the LOS Convention deals with international rules
and national legislation to prevent, reduce and control pollution of the
marine environment from vessels. It proclaims the obligation of States
to "establish international rules and standards” for this purpose (Article
211(1)). According to this Article, States shall accomplish this duty
"acting through the competent international organization or general
diplomatic conference” (emphasis added). The intention of UNCLOS
III to have only one, global international legal order with respect to
pollution from vessels is obvious, as with respect to other sources of
pollution the international legislative activity of States is envisaged
"through competent international organizations or diplomatic
conference” (emphasis added). Here, with respect to pollution from
vessels only "general diplomatic conference” is foreseen and, on the
other hand, it is common knowledge that the singular used instead of
‘competent international organizations’ meant the reservation of the
international legislation for the International Maritime Organization
(IMO).!? The confirmation of this conclusion is to be found also in

12gee: E. Miles, "On the Roles of International Organizations in the
New Ocean Regime", The Law of the Sea in the 1980s, Proceedings of
the Law of the Sea Institute Conference {October 20-23, 1980, Kiel,
Germany): 383-445 at pp. 425 and 427; O. Rojahan, "National
Jurisdiction and Marine Pollution from Ships: The Future Role of
IMCO Standards®, [bid., pp. 464-482 at p. 465. The exclusive
competence of IMQ in respect of all the questions related to navigation
was proved alse in respect of Art. 22(3)(a) of the Convention. Namely,
the ICNT/Rev.2 (Doc. A/CONF. 62/WP. 10/Rev.2 of 11 April 1980)
provided that in the designation of sea lanes and the prescription of
traffic separation schemes the coastal State shall take into account the
recommendations of "competent international organizations". In its
letter of 23 May 1980 (A1/B/1.02 CPS/TAH/aj) IMO (IMCO at the
time) criticized this formulation stating that "...the nature of the
problem is such that it can safely be dealt with by only one
organization. IMCO has always been recognized as the competent body
for this function, and it would be unfortunate if the use of the plural
term ‘“organizations” were to give the impression that other
organizations are also expected to adopt such schemes". After this
intervention, in the next version of the ICNT, the Conference changed
the plural for singular (Art. 22(3)(@) of Doc. A/CONF/62/WP.
10/Rev.3 of 27 August 1980). See also: IMO Doc. Implications of the
United Nations Convention on the Law of the Sea, 1982 for the
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Article 2 of Annex VIII (Special Arbitration) to the Convention,
where it is said that the list of experts in the field of nmavigation,
including pollution from vessels and by dumping shall be drawn and
maintained by the International Maritime Organization.

However, it should be borne in mind that the expression 'generally
accepted rules and (or) standards’ is used also with respect to "the
design, construction, manning or equipment of foreign ships” (Article
21(2) and 211(6)(c)). At least with respect to the manning of ships
another international organization is also competent. We have in mind
the International Labor Organization, whose conventions and
recommendations deal with issues relevant to maritime safety and,
indirectly, with the prevention of pollution (e.g., Convention (No. 147)
concerning Minimum Standards in Merchant Shipping, 1976, and
Recommendation (No. 155) concerning the Improvement of Standards
in Merchant Shipping, 1976).13

It goes without saying that the treaties to which refer the provisions
of the LOS Convention may be applied as between States Parties to
this Convention -- once it enters into force -- only in accordance with
its general provisions on its relation to "other conventions and
international agreements” (Article 311). Moreover, in respect to the
performance of the duties under other conventions on the protection
and preservation of the marine environment, paragraph 2 of Article
237 should be applied:

Specific obligations assumed by States under special conventions
with respect to the protection and preservation of the marine
environment, should be carried out in a manner consistent with the
general principles and objectives of this Convention.

Indirect reference to IMO resolved at least the problem of the
legislative authority with respect to pollution from vessels. However,
the terms 'rules’ and ’standards’ remain to be interpreted. Even more
complicated is the task of finding a sound interpretation of the
expression "generally accepted”, used in paragraph 2 of Article 211

International Maritime Organization (IMO), Study by the Secretariat
of IMO, Doc. LEG/MISC/1 of 28 July 1987, p. 2 (para. 5), p. 34 (para.
72).

135ee: van Reenen, op. cit., pp. 34-36.
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with respect to "rules and standards". Namely, Article 211(2) provides
that laws and regulations adopted by States "shall at least have the
same effect as that of generally accepted international rules and
standards established through the competent international organization
or general diplomatic conference.”

*Rules and Standards’ and the Legislative Activity of IMO

The drafting history of the rules of reference and the final text of
the LOS Convention caused uncertainties even in the comments of the
participants at UNCLOS III. Thus, Timagenis admits:

The c}ifference between "rules" and "standards" is not absolutely
clear.

However, Timagenis and some other commentators are not eager to
engage in the analysis of the difference between the two terms.1®
Van Reenen concludes that "standards are a special sort of binding
rule”.1® He draws this conclusion from the habitual structure of IMO
Conventions:

A characteristics of most of these conventions is that the substantive
rules, in casu technical provisions, are laid down in annexes. In
general, the rules concerned with the scope of the treaty, those
regarding the legal consequences of violation of the substantive
rules and the provisions on supervision are found in the main body
of the treaty. It is submitted that these latter rules may
appropriately be qualified as ’international rules’, and the technical

provisions as ’international standards’.1?

Boyle poses the question of the distinction between 'rules’ and
'standards’ in the framework of the IMO legislative activity:

MTimagenis, op. cit., note 44 at p. 603.
155ee also: Rojahan, op. cit., pp. 474-480.
18yan Reenen, op. cit., p. 12.

Yrbid., p. 25.
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The meaning of "rules” as a form of potentially binding obligation
is clear enough, but are "standards" intended to refer, by contrast,
to resolutions of the International Maritime Organization (IMO) and
other such non-binding instruments, or is the distinction merely
descriptive of different categories of obligation?18

His answer is that *standards’, like ’rules’, should be restricted to
those laid down in instruments intended to be binding, as "States
should be allowed the freedom to make collective recommendations
without their becoming instantly and indirectly a form of binding
obligation."1?

Under the Convention of the International Maritime Organization,
IMO is entrusted with the drafting of "conventions, agreements, or
other suitable instruments” and with the making of recommendations
upon, inter alia, the encouragement of "the general adoption of the
highest navigation and the prevention and control of marine pollution
from ships..." (Article 3, Article 1(a)).

These constitutional rules as well as the following quotation from a
paper presented by the Secretariat of IMO to UNCLOS IIT may leave
the impression that ‘standards’ are not to be found in treaty
instruments adopted within the framework of the Organization, but in
non-treaty instruments which do not have a binding force:

IMCOQO’s work in the various fields within its competence consists of
the preparation and adoption of Conventions and other appropriate
multilateral treaty instruments in cases where governments consider
that the issues involved require, or are suitable for, regulation
through formal treaty provisions. Where the adoption of the treaty
instruments is not considered to be either appropriate or timely in
a particular case, IMCO promotes the adoption and implementation
of recommendations, codes, uniform standards, recommended
practices, etc. While not legally binding on governments, these
recommendations, codes, etc., represent agreed international
standards which governments find both acceptable and useful for

1Boyle, op. cit., pp. 356-357.
Vrpbid., p. 357.
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incorporation, in whole or in part, in their national regulatory
regimes.2°

However, the instruments passed in IMO prove that standards, i.e.,
technical norms, are contained both in non-treaty instruments as well
as in the IMO Conventions. E.g., standards are contained both in the
Recommendation on International Effluent Standards and Guidelines
for Performance Tests for Sewage Treatment Plants (Resolution
MEPC.2(VI)) as well as in Annex I (Regulations for the Prevention of
Pollution by Qil) to the 1973 International Convention for the
Prevention of Pollution from Ships.

The particular case of IMO is just but an example of the general
situation with respect to the international standards which, according
to Contini and Sand, may be divided into three categories: strictly
mandatory standards, non-mandatory standards, and potentially
mandatory standards.?! These two scholars stress also the variety of
international instruments in which ’standards’ can be incorporated:

Yet technical standards have long (indeed, since the 19th century)
been a part of numerous multilateral agreements ranging from
telecommunications, aviation, health and meteorology to marine
resources and wildlife conservation. Under various names and titles,
international "standards” or "practices” -- their quasi-binding force
often vaguely and misleadingly couched in terms of
"recommendations” or "international legislation” -- have emerged as
a distinct type of norms, characterized by a high degree of

2Work of the Inter-Governmental Maritime Consultative Organization
(IMCO) Regarding the Development and Adoption of International
Standards in Shipping and Related Matters, Doc. 08849 Presented by
the Secretariat of IMCO, p. 2. It is interesting to note that in its title
the document uses the term "standards” as embracing all the norms
(binding and nonbinding) adopted within the framework of IMCO.

2P, Contini, P.H. Sand, "Methods to Expedite Environment
Protection: International Ecostandards", American Journal of
International Law 66, no. 1 (January 1972); 37-59 at pp. 47-53.
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flexibility and adaptability in line with their predominantly
technical-operational objectives.??

This historical summary as well as the particular situation in IMO
brings us to the conclusion that the term °‘standards’ should be
understood as having an extra-legal meaning of a level of quality or
achievement; it can be contained both in a convention (including its
annexes) as well as in a non-treaty instrument -- an instrument not
having a binding force.

The term "rule’, on the other hand, should be interpreted as meaning
all the international norms which determine the duties and rights of
States with respect to the protection of the environment. We share the
interpretation of the term ’rule’ given by van Reenen:

..when word "rules” is used in & rule of reference, there is no
possible doubt that the rules in question are rules of positive public
international law, i.e., treaty rules which are in force, or rules of
customary law, In addition, the word "rules” covers decisions of
international organizations which are binding on the member states
pursuant to the constitution of the organization in question, or
decisions which are not binding initiaily but have become binding
as customary law.?®

The above meaning of the terms *standards’ and ’rules’ for which we
have opted, brings us to the conclusion that the two notions will in
some cases overlap; i.e., in cases where 'standards’ have been a binding
force. However, there are similar situations of vagueness and
overlapping with respect to other terms used in this field. E.g., there
is no clarity in the use of the terms ’practices’ and *procedures’.

The Enigma of General Acceptance

I venture to call the expression generally accepted’ an enigma as it
was very much so even for the IMO -- the organization designated as
being competent with respect to pollution from vessels. In an Annex
to the letter sent by C. P. Srivastava, Secretary-General of IMO to

2rpid p. 40. In the same sense see: Environmental Law -- An In-
Depth Review, UNEP Report No. 2 (1981), p. 234,

23van Reenen, op. cit., p. 8.
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J. Alan Beesley, Chairman of the UNCLOS IH Drafting Committee,
the following question was posed:

In particular it would be helpful if further clarification could be
given to make the distinction between the expressions "generally
accepted” and "applicable” when used to refer to international rules
and standards. In this connection it would be useful if it would be
clearly indicated whether the term "generally accepted rules and
standards"” is intended to refer to international standards which have
received sufficient international endorsement in an appropriate
international forum, for example, by their adoption by the
competent international body or by a diplomatic conference for
generaily application or, alternatively, whether rules and standards
would be considered as being "generally accepted” only if they are
contained in formal treaty instruments which are in force.24

Ignoring the problem of the distinction between ‘rules’ and
’standards’, scholars try to find a single explanation for the expression
'generally accepted’ used with respect to the IMO instruments.

Daniel Vignes considers as "generally accepted’ not only customary
rules and jus cogens, but also technical and specific rules on
navigation and pollution to which the international 