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WELCOMING ADDRESS

John Craven
Director

Law of the Sea Institute

Ostensibly, I am here as preamble to the opening ceremony,
to introduce the gentlemen who will open the ceremony. In fact
I am here because tradition now demands that every conference
have as its preamble a piece of relevant poetry written by a
poet from ihe city or locale where the conference takes place
which relates to the ocean, the keynote and theme. Those of you
who have been to our conferences know that an attempt is made to
deliver the poem in the language of the country. Last year,. I
spoke ln Norwegian. Jens Evensen did not understand what I said
nor did the other Norwegians but the non-Norweglans thought I
spoke in Norwegian.

So this morning I have a pIece of poetry which I will
deliver In San Franciscan. Ii is a poem written by Bret Harte,
who is probably the first major poet of San Francisco, and his
poem ts, of course, entitled "San FrancIsco from the Sea." The
poem recalls for me my own experience of San Francisco. I saw
it for the first time in World War II returning from the Pacific
and seeIng the Golden Gate as the first view of my native land.
Indeed that may be the most appropriate way to see San
Francisco.

I paraphrase this poem to bring lt up to date, without
modifying its basic theme.

Serene, indifferent to fate,
Thou sltiest at ihe western gate.
Upon my height so lately won
Still slant the banners of the sun.
Thou seest the white seas strike their tents,
Oh, water of two continents,
And scornful of the peace that flies
The angry winds and sullen skies
Thou drawest all things, small or greet,
To thee beside the western gate.
Some say thy cunning and thy greed,
Thy hard high lust and willful deed
And all thy glory loves to tell
Of specious gifts material.
Drop down, oh fleecy fog,
And hide her skeptic sneer and all her pride.
Wrap her, oh fog, in gown and hood
Of her Franciscan  Jesuit! brotherhood.

Hide me her faults, her sin and blame
With thy gray mantle, cloak her shame.
So shall she, cowled, sit and pray
Til' morning bears her mist away.

XV I I



Then rise, oh fleecy fog,
And raise the glory of her coming days.
Be as the cloud that flecks the seas
Above her smoky argosies
When forms familiar shel I give place
To stronger speech and newer face,
When all her throes and anxious fears
Lie hushed in the repose of years,
When art shall rise and culture lift
The sensual Joys and meaner thrift
And, all fulfilled, the visions we
Who visit here shall this day see.

Now, let me Introduce to you the first vision of the day, our
chairman, Robert Krueger.

WELCOMI NG ADDRESS

Robert B. Krueger
Finley, Kumble, Wagner, Heine, Underberg, Manley II, Casey

Thank you, John, for your usual Interesting beginning.
With Stefan Rfesenfeld of the Universltv of California, my co-
chairman for this progren, I welcome you to California. This Is
our first meeting In California of the Law of the Sea
Conference, this being our eighteenth. It Is fitting that lt be
held here in the St. Francis Hotel which was the headquarters
for the organizational meetings for the UN itself. The UN
Charter was drafted now almost forty years ago In 1 945. It Is
interesting that while we are meeting here today, the General
Assembly is meeting on the other side of this continent.

This week we will be addressing the essential Issues that
are Involved In the developlna order of the oceans which
ineluctably evoke and will predictably sustain the precepts of
the UN itself. It Is also fitting that it be sponsored by the
Law of the Sea Institute of the University of Hawaii and the
University of San Francisco. The Law of the Sea Institute in
Hawaii is in the hub of the Pacific Basin and it has stimulated
and sustained the interests of the world community in the oceans
over the last twenty years. The University of San Francisco,
one of California's most senior institutions, has through its
educational and social experiences, roots extending to the very
beginning of California's existence and its special relationship
to the Pacific Basin.

We have with us today, representing the Governor of the
State of California. William T. Bagley, a friend, former
partner. and the Governor's representative to the Public
Utilities Commission. He was appointed by President Ford as the
first chairman of the Commodity Futures Trading Commission.
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WELCOMING ADDRESS

William T. Bagley
Public Utilities Commission

State of California

Thank you, Bud. My affinity, my friends, with the law of
the sea is fleeting. Myron Nordqu 1st and I do a little business
now and then together, and Myron teaches me a little bit about
the law of the sea. I am here to welcome you, distinguished
diplomats, academlclans � that Includes everyone here,
Reverend Father, I wish you a very good day and in your tongue
and mine, bIIgn~lWI~. I do not understand why people from San
Francisco, particularly, can say "Ghlradelll" but they can't say
"Lo Schlavo." Now, that has some relevance here because, 'you
know, California with its thousand mlles of coastline was
something of the genesis of the Iaw of the sea three or four
hundred years ago; after all, we did have Sir Francis Drake and
Portola and Cabrillo and several other venturers out there
exercising their rights of the law of the sea.

Some of us came to California some few years ago. Capitano
Luigi Baglletto from Genoa, my grandfather, captained a sailing
ship 143 days around the Horn In the 1880s. Baglietto became
Bagley because, you see, people here are culturally deprived,
they can't pronounce the italian language.

I am here this morning to welcome you on behalf of our
governor, George Deukmej lan, and the Secretary of Business and
Transportation, Kirk West. This Is a relatively new
administration In California. but those of you � and that
includes all of you � who read and observe know that this Is a
no-nonsense adm Inlstration; It's a business-oriented
administration. It doesn't mean you can't be fair to all the
rest of the spectrum, but it does mean that this administration
Is interested in economic progress, Jobs, and therefore a better
future for California. And, if California has a better future.
I will be presumptuous enough to say that the world also will
enjoy a better future. We are not just simply provincial with
our thousand mlles of coastline and thousands of miles of
economic Interest; we like to look beyond what people think of
as the west and say we are really the east. We are the eastern
perimeter of this vast Pacific rim, and we are a major economic,
financial resource for that Pacific rim. Those of you who are
from that arena or have an affinity for that arena know that;
you come to California, you come to San Francisco, you come to
Los Angeles, you go to Hong Kong and Singapore, too. You come
to California for economic resources. for financing, and we In
this administration will do all In our power during our tenure
to encourage development, to encourage the use, the good use,
and development of resources. We welcome you to our fine city
on this very fine day, and thank you, Bud Krueger, for Inviting
me. Happy conference to all of you. Thank you.
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ROBERT B. KRUEGER: Thank you, 8 I I I . Here represent I ng the
University which he heads Is Dr. John Lo Schiavo.

WELCOMING ADDRESS

Father John Lo Schlavo. S. J.
President

University of San Francisco

Thank you very much, Bud. I am not a poet, I am not a
Franciscan. What I am is San Franciscan, and I guess that lt's
fitting that on behalf of the city of San Francisco as well as
the University of San Francisco I welcome you here today. The
city of San Francisco. as has been said, is a very international
city. It's a beautiful city; we always have beautiful weather,
unless you' re here in July and August. We think ii is most
fitting that you bring your conference here to the city of San
Francisco. We have always attracted people from all over the
world; we have always been a city of immigrants, really, and so
our Interests and our horizons have always been very broad,
always been very worldwide. As has also been said, the United
Nations Charter was signed here. And the University of San
Francisco reflects the city; we too have students from all over
the world. Usually, about eighty nations are represented ln our
campus, and that's the way It's always been. We are an
institution that goes back 130 years now, the second oldest in
the state of California. On behalf of the University of San
Francisco and the city of San Francisco I welcome you here
today, and I am sure that you wlii have a most fruitful and
worthwhile conference. Let us hope that we can contribute In
our way to peace and harmony throughout the world. Thank you
very much.

ROBERT B. KRUEGER: Thank you, Father. The last of our
Introductory speakers fs well&nown to most of you: Tom
Clingan, who was for many years one of the senior
representatives of the United States to the United Nations Law
of the Sea Conference. He Is now the Presiding Officer of the
Law of the the Sea Institute.
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WELCOMING ADDRESS

Thomas A. Clingan, ir.
Presiding Officer

Law of the Sea Institute

Thank you, Bud. Mr. Baglletto. Father Lo Schlavo, ladles
and gentlemen, greetings to you all, old friends � I see many
of them in the audience here today � and new as well. As the
presiding officer of the Executive Board of the Law of the Sea
Institute, on behalf of that Board, it is my honor and also my
distinct pleasure to welcome you to the eighteenth annual
meeting of the Institute, co-sponsored this year by the
University of San Francisco. As many of you are aware, the Law
of the Sea Institute was established in 1 965 as a neutral,
objective forum open to all disciplines concerned with the
oceans and their resources. In the Intervening years, it has
sponsored meetings in many, many parts of the world. Last year,
in Jens Evensen's home country, in Oslo, we were grandly
treated. At these meetings, academlcians. statesmen, government
officials all have the opportunity to gather together to discuss
virtually all of the important issues surroundIng the uses of
the oceans. It has been our custom to move the Conference from
place to place In order to enrich its programs through the
presentations of the many and varying perspectives of different
parts of the globe, and I think that that has been one of the
strengths and successes of the Institute's history.

As Bud Krueger pointed out, this ls the first meeting to be
held In the city of San FrancIsco, and it is appropriate that we
should congregate here. This city, a community of vast and rich
cultural diversity, Is itself a child of the sea. It is
surrounded on three sides by water: ihe Pacific Ocean, the
famous Golden Gate, and San Francisco Bay. In fact, lt's
accessible by land only from the south. It boasts one of the
world's best harbors, some fifty mlles long and up to twelve
mlles wide. I think it is an interesting historical fact that,
although pioneers and explorers cruised along the California
coast as early as the mid-sixteenth century, all failed to see
the narrow cleft in the hills that marked the entrance to San
Francisco Bay. More than two hundred years passed � that Is,
until 1775 = before the supply ship ~~m, which was
believed to be the first vessel to enter the Bay, sailed through
the Golden Gate. Nonetheless, for over a century, San Francisco
was the point through which passed a major share of the traffic
flowing between California and the rest of the world. Indeed,
maritime commerce has been a prime factor In this great city's
economy. It ls for reasons such as this that we are extremely
pleased to hold this year's meeting In such a great maritime
setting. In addition, I think it Is fitting that the Institute
is helping this year to celebrate the Year of the Oceans In the
United States.
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As Bud pointed out, this year the progrINI addresses the
developing order of ihe oceans. It encompasses the events which
have recently occurred outside the structure of the United
Nations as well as those inside. It focuses on the consequences
of these developments for both new and traditional uses of the
sea. It Is our fond hope that you will find the papers and
panel discussions both Interesting and challenging and that you
will also find time to enjoy the many amenities of the fine city
of San Francisco.

I encourage you all to participate actively in the
discussions, and encourage you to become a permanent part of the
family we proudly call the Law of the Sea Institute. I thank
you for your support and your interest; I wish you all an
enjoyable conference, and I now declare the Eighteenth Annual
Conference of the Law of the Sea Institute to be open.
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PART I

THE EFFECT OF THE LAW OF THE SEA CONFERENCE
UPON THE PROCESS OF

THE FORMULATION OF INTERNATIONAL LAW





INTRODUCTORY REMARKS

Robert B. Krueger
Finley, Kumble, Wagner, Heine, Underberg, Manley II, Casey

Los Angeles

The title of our first panel, "The Effect of the Law of the
Sea Conference Upon the Formation of International Law, " is
quite descriptive. The recently completed Conference took, in
essence, fifveen years to complete, from 1967, when Arvld Pardo
introduced his resolution from Malta in the UN General Assembly,
to 1982, when the Conference itself was concluded. During the
course of that Conference, a unique process took place that our
speakers will touch on in greater detail. Essentially, because
of the depth and seriousness of the negotiations -- the fact
that there was a base-line of information that was developed on
the various technologies, on the various sciences, on the
various issues involved -- because this base-line of information
continuously developed, it had an impact on national policies,
regional policies, and there was a watershed outfall during the
entire period of the Conference process. Then, too, it evolved
into a different forum. It was the largest conference, longest,
most consistently represented conference, and the process, the
quasi-legislative process that developed, was unique. From
this, there has been a general recognition of the value of the
Conference in contributing to international law either through
the Convention itself or through the Individual action of
nations. But there has also been the basic issue raised." did
the Conference, in and of itself, change the processes for the
formation of international law2 Do we have something new here2
Is there a quasi-legislative effect that occurs from a
conference of this kind2

We have a gifted set of panelists. Our first is Francisco
Orrego, who was on his country's, Chile's, delegation to ihe UN
Law of the Sea Conference, and is currently the Chilean
Ambassador to the United Kingdom.

Our second paper will be given by Jens Evensen, who is
known by many of you. He was the Head of Delegation for Norway
to ihe Law of the Sea Conference and headed the very important
Evensen Committee, which was a focal point for negotiations for
a substantial period in the 1970s. He is currently the I egal
Adviser to the Ministry of Foreign Affairs.

The next speaker, John Norton Moore, is, again, well known
to many of you. He now heads the Center for Oceans Law and
Policy at the University of Virginia where he's a professor of
international law. He was Counselor to the State Department and
was Deputy Representative of the United States to the UN Law of
the Sea Conference, and very active in Caracas, Geneva and New
York during a number of sessions in the mid-l970s.

The first of our commentators is Hans-Joachim Kiderlen, who
is Deputy Counsel General to the Federal Republic of Germany's
consulate here in San Francisco. He was with the Foreign



Ministry and served on the F.R.G. Delegation to the UN Law of
the Sea Conference.

Our second commentator will be Brian Hoyle. He is with the
Office of Ocean Law and Policy of the Department of State and a
former member of the U.S. Delegation to the UN Law of the Sea
Conference.

Our third commentator is Jack Garvey, a professor of law at
one of our host universities, the University of San Francisco,
where he teaches international law.

Our last commentator is Bruce Harlow, Rear Admiral, U.S.
Navy, and the Assistant Deputy Judge Advocate General. Bruce
has been an important adviser to the United States for a number
of years in the development of oceans policy and was on the U. S.
Delegation to the UN Law of the Sea Conference.



THE LAW OF THE SEA EXPERIENCE
AND THE CORPUS OF INTERNATIONAL LAW:

EFFECTS AND INTERRELATIONSHIPS

Francisco Orrego Vicuna
Ambassador

Embassy of Chil e, London
and

Professor of International Law
University of Chl I e

THE CORPUS OF INTERNATIONAL LAW DEFINED

In a recent study on custom, Professor Bin Cheng has
analyzed the difficulties of determining what precisely is to be
considered ln the corpus of international Iaw at a certain point
in time �j. He has written in this regard:

The term » international law" Is often used to mean the
international legal system as a whole, including al I
the rul es therei n. But most of the time, it i s used
to refer to what the International Court of Justice is
increasingly cal I ing "General International Law" ...
In its wider meaning, "General International Law"
includes both general principles of law and customary
international law. In its narrower sense, it refers
only to the latter �g.

A comprehensive analysis of the corpus of international law
requires, consequently, the discussion of at least three of Its
main components, namely, the rules of conventional international
law, the general principles of law, and customary internaTional
law. This essay, however, wil I deal only with the conventional
and the customary element of that corpus of law. In doing so,
one has to pay particular attention to the fact that the purview
of these rules is different according to the source from which
they or i gi nate. Whi I e tr eat i es w I I I normal iy fol I ow the
fundamental principl e of Zg~C~~~ and the rel ated
pri nci pl e binding only the
parties to the legal instrument and not affecting rights or
duties of third parties, customary rules wil I be characterized
general ly by their universal appl ication.

On the other hand, the interrel ationship between these
different components has been steadily developing as the process
of formation of the various rul es has changed along the I ines of
the historical acceleration of world affairs and the related
effects on the international legal system. Eduardo J imenez de
Arechaga has noted that one of ihe principal features of the
lawmaking process in contemporary international law is the
simui taneous interpl ay of its sources �j.



Typical examples of this phenomenon are ihe influence
exercised by the work of International organizations on the
development of treaty law and the related simultaneous emergence
of rules of customary law based on such developments. While ~

and ~~re~ have kept a clear theoretical distinction
in their status and legal effects, the practical differentiation
is increasingly difficult to assert, since, as Cheng has also
observed, "the task of verifying the ~~~ does not preclude
the witnessing of the gradual emergence of a rule of law in its
formative stage" f43. The problems associated with the

will be discussed further below.
The main interest of the law of the sea experience,

including both ihe process of negotiation and its final law-
creatlng outcome, is that it has heavily Influenced this complex
set of legal Interrelations. Not only has this experience
contributed to the material development of the law in an
impressive list of subjects, but it has also provided the most
recent and comprehensive example of the simultaneous work of the
various sources of international law which have been called into
play during such process.

CODIFICATION AND PROGRESSIVE DEVELOPMENT: THE MATERIAL CHANGE
IN THE LAW

By far the most Important impact that the law of the sea
experience had had on the corpus of international law has been
its contribution to the material development of the law. Few if
any of the points which were dealt with by the 1 958 Geneva
Convention on the Law of the Sea have remained unchanged after
this recent experience. Some of the changes that have taken
place have profoundly altered the legal regime applicable to the
subject matter In question, a case ln point being that of
straits used for international navigation. Scme other changes
have meant not so much a substantive alteration of the regime as
a more detailed treatment of the various activities regulated
under such regime, an example of this being that of the rules on
innocent passage. Other changes have expanded the geographical
scope of the pertinent regimes while not fundamentally affecting
the basic underlying concepts of such regimes, this being the
case of the territorial sea and contiguous zone concepts.

Because of the overall impact of these changes on ihe
material content of the law of the sea, the reference made to
"codification" ln preambular Paragraph 7 of the Convention does
not appear to be entirely accurate. Professor Vukas has rightly
pointed out in this regard that "there are few instances of
genu I ne codification accomplished within the framework of this
Conference" L5!.

The "progressive development of the law of the sea achieved
In this Convention," as that preambular paragraph also states,
is beyond doubt the most salient characteristic of the 1 982
Treaty. The regime of the exclusive economic zone, ihe
continental shelf, and the seabed area beyond the limits of
national jurisdiction are but three of ihe fundamental



developments Introduced in the law of the sea by the new
Convention. These changes have probably been the most extensive
Introduced by any international conference in the corpus of
international law at any point In time, from the point of view
of both ihe number of concepts or substantive provisions
included and the extent of the changes and numerous developments
introduced 46!. It would not be an exaggeration to compare the
outcome of this Conference with that of the Peace Conference of
1 91 9 or that of the United Nations Conference ln 1 945, in that
both Introduced fundamental changes in the structure of ihe
International community and its organization.

ARGUMENTS OF CONVENTIONAL HIERARCHY AND THE LAW OF SUCCESSIVE
TREATIES

Given the intensity of ihe material impact described, the
Issue of the relationship between the 1982 Convention and
earlier treaties on the law of the sea came to the fore with
full force. As Professor Vukas has remembered, "there were
opinions expressed at the Conference that the new Convention
should supersede the 1958 Convention ~~~w 47!. That
approach would have meant In fact ihe recognition of a normative
hierarchy among the various treaties on the subject. However,
that was a step that the structure of international law at the
time was not yet prepared to accept, in part because of its
predominant consensual character and In part because, as has
been put by Professor Bin Cheng, International law should not be
confused with any form of world law, which until now is non-
existent j83.

The solution adopted in Article 311, Paragraph 1, of ihe
Convention, in that it shall only "prevail" as between states
parties over the 1958 Convention, is in line with the rules of
the Law of Treaties. The mere fact that this discussion took
place, however, reveals the different approaches to the problem
of hierarchy in international law. This has turned out to be a
recurrent issue in the law of the sea experience.
Notwithstanding what is said below In this regard, it is
important to bear in mind that paragraph 2 of Article 311 also
has some influence on this Issue. This paragraph provides as
follows:

This Convention shall not alter ihe rights and
obligations of States Parties which arise from other
agreements compatible with this Convention and which
do not affect ihe enjoyment by other States Parties of
their rights or the performance of their obligations
under this Convention.

suggested, In that "the Convention shall alter the rights and
obligations of States Parties which arise from other agreements
incompatible with the new Convention and which do affect the
enjoyment by other States Parties of their rights or the



performance of their obligations under this Convention" $9J. It
has been further suggested that by means of the operation of
this clause the rights and duties of States Parties to those
other agreements which are not parties to ihe Convention could
also be affected, a situation which would be contrary to the

approach "gives the impression that the drafters of tne Law of
ihe Sea Convention wish to consider this Instrument as a treaty
of a higher rank than other treaties In the field $11!.u

While at first sight such an interpretation appears
plausible, a closer look at the provision seems to lead to a
different conclusion. To the extent that the provision of those
other agreements might be Incompatible with the new Convention,
any conflict will be resolved according to the general rules of
the Law of the Treaties. Therefore, Article 311, Paragraph 2,
necessarily refers to a situation in which the compatibility
between the two treaties has not been affected in relation to
the rights and obligations concerned. It follows that this can
only be so if those rights and obligations "do not affect the
enjoyment by other States Parties of their rights or the
performance of their obligations under this Convention," for
otherwise it would be a case of Incompatibility. Consequently,
the meaning of the provision is that rights and obligations
arising from such other agreements that have not been affected
by situations of incompatibility shall remain in force. This is
not strictly a case of hierarchy of rules but one of application
of successive treaties, which is altogether common In
international law.

lt can reasonably be concluded from the foregoing that the
relationship between the 1982 Convention and other rules of
conventional international law which belong to the ~~~
~n, is not really different from the basic rules provided
for by the Law of Treaties. As will be discussed later, more
difficult problems have emerged ln the relationship with
customary law.

GENERAL PROVISIONS AND SPECIAL TREATIES: A RELATIONSHIP IN
HARMONY

The Law of the Sea Convention has also established other
forms of Interrelation with the corpus of conventional
international law. One interesting approach ls that of relating
certain rights or obligations to the rules and standards defined
by means of other treaties or even to the work of specialized
international organizations. An example of this is provided for
by Article 217 which, when dealing with the enforcement of the
rules on the protection and preservation of the marine
environment by the flag State, refers to compliance "with
applicable International rules and standards, established
through the competent international organization or general
diplomatic conference." Various other articles follow the same
approach. In this particular field, the legislative work of the
International Maritime Organization acquires a new way of



enforcement by means of the 1 982 Convention, binding those
states which are parties to such other treaties.

The provision of Article 237 should also be noted in this
regard. Here it ls mandated that the provisions of ihe Part of
the Convention dealing with the marine environment "are without
prejudice to the specific obligations assumed by States under
special conventions and agreements concluded previously ... and
to agreements which may be concluded in furtherance of the
general principles set forth in this Convention." There ls here
a recognitlon of the fact that the Convention has only dealt
with general principles and objectives In ihe field, leaving the
detailed development of specific rules to more specialized
treaties. The overall operation of the law ls therefore given
by both the 1982 Convention and the specialized treaties, for
which purpose Article 237 has provided the link.

Paragraph 2 of thai Article has further provided that
specific obligations assumed by states under special conventions
"should be carried out in a manner consistent with the general
principles and objectives of this Convention." The language used
on this occasion Is not quite mandatory, probably because the
general principles and objectives of the Convention in ihe field
of marine environment are derived mostly from the specialized
treaties themselves, thus making ihe possibility of
inconsistency fairly remote.

Ii is interesting to note that the underlying rationale in
the relationship between different sets of conventional rules In
respect of the marine environment is almost the opposite to that
analyzed in relation to Article 311. While the former puts due
onus on safeguarding the enforcement of the rules established by
means of other treaties and seeks a general harmonization of
general and specific provisions, the latter appears to be the
outcome of a more confrontational attitude as to which rules
shall prevail in the case of conflict.

THE RULES ON DELIMITATION AND THE IIKANING OF THE REFERENCE TO
INTERNATIONAL LAW

The most intriguing of all the interconnections between the
1982 Convention and the corpus of international law is that
contained in the twin Articles 74 and 83 with regard to the
deiimitatlon of the exclusive economic zone and the continental
shelf respectively. Such dellmitatlon "shall be effected by
agreement on the oasis of international law, as referred to in
Article 38 of the Statute of the International Court of Justice,
in order to achieve an equitable solution." Consequently, the
answer to the very difficult question of delimitation is to be
found In the corpus of international law and not in the
Convention itself, for which purpose these articles have made
the pertinent legal transfer.

While this approach proved to be the only one that could
satisfy the concerns of the various Interests involved In the
negotiations, most notably those of the equidistance and the
equitable groups, the interpretations thai have later been pui



forward have introduced a note of uncertainty about ihe meaning
of the reference to International law In this context. Ai the
political level, the negative votes of boih Turkey and Venezuela
on the occasion of the adoption of the Convention were founded
on the belief that such an approach could favor the equidistance
position.

The legal discussion of these provisions has been equally
diverse. Professor Rene-Jean Dupuy has recently written in this
regard, "From ihe reference to international law one can only
Infer that this provision refers to the customary law of
delimitation, as expressed in the practice of agreements and
decisions" L12J. It is then argued that this customary law is
very difficult to apply given the very different cases In which
those decisions have intervened $133 . An Interesting analysis
by Jens Evensen on the history of the drafting of these
provisions and the possible meaning of recent judicial and
arbitral decisions reveals that ii Is difficult indeed to try to
derive a clear-cut answer from the corpus of International law
on this question LID.

lt Is perhaps appropriate to unveil to some extent the
mystery surrounding this reference to international law. This
writer had the priv liege to suggest this approach to the problem
during an equidistance group meeting with Judge Manner in 1980.
The Intention of this suggestion was entirely unrelated to the
interests of equidistance versus equity or generally to the
furtherance of any one point of view over any other point of
view, but was meant as an objective contribution to the
unlocking of the negotiations of the group presided over at the
time by Judge Manner.

The main concern underlying ibis suggestion was the not too
infrequent situation In which one party to a dispute on
delimitation will try to impose its point of view on the other
party regardless as to whether those views have any basis
whatsoever in international law. Occasionally this situation
includes the use, or the threat of the use, of force, as Chile
had the opportunity to experience during 1978. This kind of
attitude has no place whatsoever in the lawful and equitable
process of delimitation and must be ruled out entirely as an
essential requirement. Subjecting the pertinent agreement to
international law ensured this purpose.

On the one hand, the reference to international law would
provide an objective framework to determine the lawfulness of an
agreement on delimitation. For example, an agreement extracted
by force would certainly not qualify under such provision.
Although the same conclusion could be reached under the general
operation of the law of treaties, or in application of
fundamental rules of conventional and customary international
law, it was felt that, given the elusive character of those
general provisions, a specific reference to International law In
the very context of del imitation would provide a useful
reminder.

On the other hand, the reference to International law would
provide ample ground rules, precedents and opinions in which to
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seek the pertinent solutions to the issues of substance Involved
in the process of dellmltatlon. This would be without
prejudice to the application of equidistance, equity or any
combination thereof, depending on the terms and circumstances of
the specific questions posed. The only thing that again would
be ruled out would be a solution entirely contrary to or
unwarranted by the corpus of international law.

lt follows that the reference to international law was also
Intended specifically to Interlink the question of delimitation
with the broad corpus of international law. It was not only
customary law that would be interconnected in this way, but also
precedents arising from conventional international law, criteria
derived from the principles of international law, decisions of
international courts and tribunals, as well as the opinion of
writers. When at a later point ii was suggested to link this
broad scope of reference with Article 38 of the Statute of the
International Court of Justice, this approach was also welcomed
in that Article 38 contains a broadly accepted definition of the
sources of international law, while not preventing recourse to
other sources which have been accepted since.

From what has been explained, a few general conclusions can
be drawn. Firstly, the articles do not prejudge any basic
position and so they were generally understood by the various
interests represented at the Conference. Second, ihe corpus of
international law provides an objective framework for
determining the lawfulness of the agreements concluded.
Thirdly, that corpus provides an ample body of rules, principles
and precedents as to undertake the precise delimitation either
by means of a negotiated agreement or of third party settlement.

THE ROLE OF NATIONAL LEGISLATION

The law of the sea experience has another important
relationship which needs to be briefly examined: that with
national legislations $15J. Although these leglslations are not
as such part of the corpus of international law, they do have a
significant influence on the development of the rules of both
conventional and customary international law, and this situation
has been clearly reflected In the law of the sea negotiations.
The paramount example has of course been that of the exclusive
economic zone.

Since Chile enacted for the first time a maritime zone for
the purpose of limited resource jurisdiction in 1 947, the
concept began gradually to gain acceptance in national
leglslaiions 416/. By the time the Law of the Sea Conference
was convened a significant number of countries had claimed areas
under this concept; shortly thereafter the EEZ had become
accepted in virtually every relevant national legislation or
policy.

Because of the process of interaction which had taken place
in this matter while the Conference agreed on the conventional
rules governing the EEZ, simultaneously the concept had been
incorporated in the sphere of customary international law. The
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common ground for both developments had been the national
legisiations enacted on world-wide basis, thus reflecting a
consistent practice of states.

The simultaneous interplay of sources and legislation at
the international and domestic levels is a convincing evidence
of the short time span which today characterizes ihe process of
formation of a rule of international law, and the need to take
into consideration ihe parallel developments of national
legislation in order to asserialn with accuracy the changing
trends In a given legal domain.

CUSTOMARY INTERNATIONAL LAW: THE PROTOTYPES OF STATE ATTITUDE

Of the various impacts of the law of the sea experience on
the corpus of international law, the most difficult to assess is
that related to customary law. This is partly so because of
legal reasons, ihe nature of customary international law, and
iis process of formation being a complex matter. But It Is also
so because of political reasons associated with prevailing
national policies, the influence of which in the lawmaking
process cannot be ignored.

In his study on custom, Professor Bin Cheng distinguishes
three basic attitudes thai states can adopt in the lawmaking
capacity in the international sphere:  I! "In certain
instances, states have no intention of changing the basic rules
of the game." �! "In other cases states may indeed be prepared
to modify the basic rules of general International law, but only
subject to specific conditions or as a part of a 'package
deal'." In such an alternative the acceptance of ihe rules is
not made irrevocable, which would be the case if such rules were
binding as customary law. However, these rules may of course
become "generallzable" as a part of general international law.
�! "States, provided that they are prepared to see a new rule
of general LcustomaryJ international law introduced, can do so
quite consciously, openly and deliberately" $17$. This third
possibility might eventually include the formation of instant
customary international law, a concept which is Indeed subject
to debate.

in examining ihe law of ihe sea negotiation and end
results, one can readily recognize the various attitudes
described, although in many cases the situations will not be as
clear cut as in the prototypes mentioned. It is quite clear,
for example, that states had no intention of changing the rules
relating to Innocent passage in the territorial sea, and the
fact thai some such rules were amended for the purpose of
clarification -- as is ihe case of the list of activities
considered innocent -- does not derogate from that attitude.

The rules on transit passage provide an example of the
second type of attitude described by Cheng. The basic rules of
general international law were indeed modified in the context of
a "package deal," but this was done In a very specific
conventional relationship for the purpose of securing thai deal
and not with the intention of »generalizing" those provisions
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into a rule of new customary law. In other words, using Cheng's
expressions, such a change expresses an

D
consequence, the obligations can be revoked, by means of
denouncing the Convention, and third states are not entitled to
invoke such provisions as a right under the law. This does not
rule out the possibility that those rules might eventually
become a part of customary law, If they comply with the general
requirements of gpjaJ~~> and state practice, but such a
situation has noi happened.

Some authors have made the effort to try to demonstrate
that transit passage had become a rule of general international
law irrespective of the 1982 Convention LI9$. While this
position is understandable from the point of view of the
national interest of their countries, it ls not convincing and
has noi in fact been shared by other writers L20J. This Is a
further confirmation that the change that has taken place In the
law has not become "generalized," and, therefore, it Is strictly
a part of conventional development.

The third type of attitude is known when ihe intention of
the law-creating states is indeed to introduce, reaffirm, or
develop a rule of customary international law. Recent analysis
on the subject tends to agree that the Convention has in this
regard proceeded In three different levels of relationship.
Professor Dupuy has identified the three following levels:   I!
ancient rules, already codified in the 1958 Conventions, which
have been retained; �! rules that have been introduced into
customary law as a consequence of the significant volume of
national leglslatlons containing a given legal approach, the
paramount case being of course that of the EEZ; �! the
emergence of new rules which find their legal foundation on the
Convention, binding states parties, and which have not yet been
confirmed as custom 4213.

Tullio Treves has, on his part, identified three categories
in which the provisions of the Convention may be grouped:

�! provisions that codify or restate the existing law
of the sea, either customary or conventional; �!
provisions that clarify, redefine or make more precise
what has been Implicit In international law or related
developments; and �! new, unique or unprecedented
provisions f22!.

Which provisions belong to each category and what legal
effect that classification might entail is, of course, subject
to much diplomatic and scholarly controversy, as Treves has well
explained on the basis of the interventions made at the closing
session of the Law of the Sea Conference j23j.

Be that as lt may, the fact is that the prototypes
described serve well the purpose of providing guidelines for the
grouping of the various provisions of the Convention according
to what has been the stated or the presumed intention of the
legislating states. In the case of a Convention as complex as
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this one it is not possible to make general assumptions about
certain provisions being or not being a part of customary law,
and, as Dupuy L24j and Treves f253 have underlined, every
provision or set of provisions will require detailed study
before reaching conclusions in this regard.

The pertinent test will need to prove, in the first place,
that the provisions in question do comply with the general
requirements of international law as to ihe identification of a
customary rule. The norm-creating character of the provision
and the fact that ii can be regarded as forming the basis of a
general rule of law is a requirement which Is noi too difficult
to identify since to a large extent it will be based on
objective criteria. Different, however, is the case of the
requirements related to ggjal~~ and state practice, which
are of course more difficult to establish, the former because of
its subjective character and the latter because it might take a
considerable time to obtain the necessary confirmation by means
of such practice.

Two further complications are associated in this regard
with the law of the sea experience. The first Is that not all
the provisions which might be considered a part of customary law
will emerge from the process of »metamorphosis of treaty
provisions Into rules of general International law," following
the expression of Cheng �6!, but some will have attained the
status of customary rule before or independently from the
signing and entry into force of the Convention. This might
happen because the Convention has merely codified some rules of
existing customary law, a case which Is not too difficult to
determine. Ii can also happen because the rule of customary law
has evolved and became established simultaneously with the
diplomatic negotiations and state practice on ihe matter. This
is of course more difficult to ascertain.

As Judge De Lacharrlere has written In this regard:

The evolution of the law of the sea has not awaited
the entry Into force of ihe convention so as to
incorporate some of the essential elements of the
change which the text reflects. Being a Conference
which was theoretically meant to produce conventional
law, its results cannot be summarized without
recognizing the very important role of customary law
which that Conference helped to establish $27J.

This process might eventually Include the case of instant
customary law and the very complex interplay of sources which
were elaborated upon above.

The second complicating factor associated with ihe law of
the sea experience Is related to the "package deal" approach to
negotiations. The second prototype described by Professor Cheng
operates most typically In such a situation, since the
acceptance of the rule by states might be intended as a means of
securing the deal and not of recognizing its generalization into
customary law $28!. Judge De Lacharrlere has also addressed
this problem:
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lt Is not so simple to assimilate with
on given subjects the position stated in the

process of negotiating deals  IlgLchungl~! on the
broad spectrum of problems concerned. Moreover, since
the "package" principle is supposed to govern ihe
negotiations as a whole, customary law can choose to
be applied only to some of the matters dealt with and,
therefore, except itself from such package principle"
L2gJ.

As was ment I oned ear I I er, a typ I ca I examp I e of th I s
situation Is that of transit passage, which was part of ihe deal
associated with the enlarged territorial sea.

NORMS OF GENERAL SCOPE AND DETAILED TREATY ARRANGEMENTS: LIMITS
FOR CUSTOMARY LAW

in certain instances of ihe negotiating process lt will not
be easy to draw a clear distinction between ihe emergence of a
rule of customary law and what has been termed a m~~
muKgatli I 30J . While It is clear that the
will precede the formation of a rule of customary law, it is not
quite clear at what point the binding character of the latter
will be finally established as opposed to a mere consensual and
voluntary acceptance of the rule. Given ihe interplay of
intervening sources in ihe formation of contemporary law, the
time difference between one and another step might be
insignificant or even nonexistent. However, there is a point of
view which tends to emphasize the in order to
avoid the possibility of accepting the creation of a customary
rule, and therefore to escape iis binding legal character f313.

li ls also important to bear in mind thai even when a
provision Is identified as a rule of customary international
law, there will always be some uncertainty about the precise
extent of the "metamorphosis" which has taken place. While the
general meaning and extent of such provision will undoubtedly be
transformed Into customary law, the many details which the
treaty usually contains will probably not be a part of that
transformation. This is one of ihe essential differences
between treaty law and customary law.

Both Treves �23 and Vukas f33! have commented in this
regard that while ihe general meaning and extent of the
exclusive economic zone is already a part of customary law, most
of the accompanying detailed provisions of the Convention are
not. By the same token It can be argued that while the basic
elements of the regime of the territorial sea, including the
twelve-mlle limit, can be considered as having been transformed
into customary law, In some Instances a long time ago, not every
detail of the Convention will have followed the same path.
Similar arguments can be made in relation to the continental
shelf, which Is typically customary law, and the question of its
outer limit as defined in the 1 982 Convention, which is probably
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not a pari of custom. Archipelagic waters and other matters are
not different.

GEHEBhLLS'?

The most controversial aspect of ihe effect of the law of
the sea experience on customary law Is that related to the
seabed regime and Part XI of the Convention. This is not so
much on the ground of strict legal difficulties, since the
process of formation of a customary rule in this field ls not
different from that in any other field, although of course ihe
range of new issues covered In such a regime has contributed to
the difficulties encountered in the negotiations and their legal
results. More important has been perhaps the political
difficulties associated with this matter, which at this stage
cannot be entirely separated from the legal process.

A first difficult question to determine Is, in which of ihe
basic categories mentioned can the attitude of states be grouped
in the particular matter. Perhaps the first of Cheng's
prototypes can be reasonably excluded, since the whole purpose
of the exercise has been to develop new rules applicable to the
seabed. Whatever the rules of the game were before, a matter
which in itself is subject to different views, those have been
changed by means of the Convention. Whether this was done
solely with the intention of accepting conventional obligations
or as an expression of ' is the crux of the
matter. Depending on ihe answer one of the two other prototypes
will become ihe controlling factor.

As lt is well known, opinions are sharply divided on this
Issue. From one point of view the Convention entails nothing
else than pure conventional obligations, and those states that
do not become party to ii are free to pursue their interest by
means of other approaches, whether they be national legislation
or restricted competing treaty arrangements. From another point
of view, however, there Is In addition to any conventional
relationship an obligation or set of obligations under customary
law, Independently from the entry into force of the Convention
or the participation therein. These obligations are those
associated with the concept of the common heritage of mankind,
and no legislation or treaty could derogate legally therefrom.

Abundant arguments have been put forward In favor of one
and ihe other posltlon. Perhaps a useful distinction to
introduce is thai between the principle or concept of the common
heritage and the precise regime governing the exploration and
exploitation of seabed resources as defined In the Convention.
ii Is not unreasonable to think that such a principle might have
become a rule of customary international law as applied to the
seabed. Its law-creating character, gyjrlj~~, and state
practice are not at variance on this point, since all states,
including those that do not accept the conventional regime, are
in agreement about the basic elements of the principle, namely,
that ihe area should not be subject to national appropriation,
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that lt should be reserved exclusively for peaceful purposes,
and that ihe exploitation of Its resources should benefit
mankind as a whole. Besides ihe voting record of Resolution
2749 XXV!, further evidence of this agreement can be found In
the fact that not one state has ever stated a divergent position
on this point.

Different, however, is the case of the detailed regime
contained In the Convention. While Its law-creating character
is beyond doubt, the existence of an ' has
not been objectively demonstrated, and, on the contrary, a
number of states have expressly recorded their views as
objecting to such an eventual conclusion. While the formation
of customary law probably does not require unanimous acceptance
� a point of considerable discussion L34$ � the fact that some
of the states most directly concerned with the seabed
exploitation have not joined the has a legal
implication which would noi pass unnoticed to an international
tribunal. Whether one likes or dislikes this situation, the
legal issue appears to be quite clear at this point in time,
which is not to say that lt might noi change In the future.

Bearing this distinction in mind the Chilean proposal on
at the Conference referred only to the principle of

the common heritage specifically contained in Article 136, and
not to any other of the numerous articles dealing with the
regime 435!. There appears to be enough evidence to support the
establishment of such a principle not only as a rule of
customary law but also as one of ~~. Although the views
expressed during the debate were not In agreement, divergences
referred noi so much to the principle as such but to other
factors, in particular ihe concern that an eventual declaration
on ~a~ might expand to cover the regime In its entirety
or that it might be used to try to include other matters, as was
the intention of some delegations because of political reasons.
Some countries are also opposed to ~~~~ as a matter of
national policy. In spite of the disagreement, Article 311,
Paragraph 6, of the Convention reflects to some extent the
Chilean proposal. The legal meaning of this provision Is not
insignificant.

The relevance of the distinction suggested has also been
recently underlined by Professor Treves:

the meaning of the "common heritage" principle
should be studied closely. One might, for instance,
use as a working hypothesis that the substantive
aspect of the principle, according to which
exploitation of the deep seabed resources must entail
some sort of sharing of the benefits, Is generally
accepted, while the same cannot be said of the
procedural aspect according to which exploration and
exploitation must be conducted under a regime and
within the framework of a machinery set up by a
general convention �6!.
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CONFLICTING REGIMES AND THE ROLE OF THE INTERNATIONAL LAW

Even if this distinction becomes generally acceptable and
is so recognized, it does not answer one fundamental problem
which Is at ihe heart of the current controversy, namely,
whether alternative approaches to seabed mining, like unilateral
legislation or a mini-treaty, are lawful under international
I aw.

The opinion of the writers of International law is equally
divided on this issue. In ihe passage quoted above, Treves
implies that such alternative approaches are lawful indeed for
states not parties to the Convention. Similar is the conclusion
reached by Dupuy, who suggests thai unilateral legislation might
operate In the context of a , that Is,
the competence to mine under such laws is not entirely
discretionary but has to comply with the objectives pursued by
the common heritage concept �7!.

Vukas, on the contrary, admitting that the question remains
unsettled, concludes nevertheless that third states "in no case
have the right to establish particular regimes outside the Law
of the Sea Convention" �8J. The writer of this essay reached a
similar conclusion while the negotiations of the Law of the Sea
Conference were still in progress I 39!.

De Lacharrlere, while not taking a position on the matter
in view of his judicial functions, correctly observed that wthe
legal construction which the Convention has established with
regard to the common heritage of mankind, the powers of the
Authority and other matters, clearly implies that It meant to be
universally accepted" $40!.

The only point in which all writers have been In agreement
is that under no customary rule would states be under an
obligation to participate in the Institutional machinery or in
the procedures for the settlement of disputes established by a
Convention to which they are not parties f41!. The point of
course is quite important since the elaborate regime of the
Convention cannot work without the appropriate Institutional
arrangements. It follows that if ihe latter are not fully
universal, because of the non-participation of a group of
states, this will affect also the capacity of the regime to be
universally enforced.

All this discussion refers to the obligations that might
derive for third states from the 1 982 Convention seabed regime.
A further complicating factor, which has not been discussed at
any length, is that of ihe eventual rights which could benefit
third states under that Convention. Vukas has commented that
such states should have some rights In relation to the common
heritage L42j, but the question of what these rights are and
their extent, or how they will be determined, has remained open.

The terms of the problem can be put as follows. Because
the concept and basic elements of the common heritage of mankind
as applied to the seabed have been transformed Into customary
law � assuming this hypothesis is accepted, as it is apparently
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so � no particular regime can deviate from this basic rule,
this being the fundamental factor governing its eventual
lawfulness.

On the other hand, because the detailed regime of the
Convention has not become a part of customary law, as has been
eloquently argued with reference to the rules of international
law as presently stated, ii cannot aspire to be binding on third
states, either in terms of its operational provisions or In
terms of its institutional arrangements.

Wlthtn these legal parameters a solution might be sought.
The approach of a suggested by Dupuy ls
a useful contribution with In this line of thought, although of
course It would be difficult to find complete reconciliation on
this ground. This would probably be true of any suggestion,
given the highly passionate ideological stances that have been
adopted in this regard, a situation which unfortunately will
interfere with ihe legal considerations thai could otherwise
intervene in a settlement. One thing is quite clear though.
None of these positions will be able to Impose its views on the
other, neither politically nor legally. In view of this
situation it would be highly desirable to have renewed
negotiations In order to overcome the existing differences and
reshape the emergent consensus which was interrupted, an
exercise which should be entirely deprived of the Ideological
connotations which lt had before and which should be based on
more pragmatic and reasonable approaches. Until this happens
the fundamental problems of International law raised by the
discussion will probably remain to a large extent unsettled.

Bin Cheng has well described the terms of this difficulty
in international law:

The horizontal character of the international legal
order ... means that genuinely bona fide disputes
regarding ihe interpretation of the rule of
International law can easily arise because of ihe
polysemous nature of the rule and no purely scientific
judgement can be made as to which party is right and
which party is wrong, because both interpretation are,
according to ihe accepted rules of Interpretation,
perfectly permissible. Failing agreement between the
parties through negotiations on either the
interpretation to be adopted or on third-party
settlement such disputes are in international law
simply not soluble 4433.

CONSENSUAL AND HIERARCHICAL APPROACHES TO THE INTERNATIONAL
LEGAL SYSTEM

To some extent the problems of the relationship between the
Law of the Sea Convention and the corpus of international law,
either conventional or customary, emerge from different views
about the nature of the international legal system. For one
group of states that system is of a fundamental consensual
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character, and hence no obligations can be created without the
voluntary acceptance of its subjects. For another group,
however, the system is evolving towards a hierarchical structure
similar to the system of domestic law, one expression of which
is the admissibility of lawmaking treaties "whereby a large
number of states can write a treaty which will ipso facto bind
all subjects of international law, irrespective of their consent
j443.

Most of the controversies associated with the law of the
sea experience originate from this different understanding about
the system. Prosper Weil L 45J, Bin Cheng �6j, and others have
recently written important contrlbutlons about the nature of
international law in the context of this discussion, its
Ideological implications, and the meaning of the purported
changes. There ls no doubt that the system of international law
has evolved in many important respects, but none of the
intervening changes has so far altered in any fundamental way
the predominant position of states in such system, including
their role in ihe law-creating process and the need for a clear
expression of their consent as to the acceptance of obligations
and the establishment of binding norms.

The law of the sea experience has provided important
evidence as to the extent of the changes and their limits. The
relationship with ihe corpus of international law reflects well
this double dimension, since, on the one hand, that experience
has contributed significantly to substantive and procedural
changes in the law, but, on ihe other hand, it has done so
within the parameters set by the system of international law in
force as to the nature of the obligations and legal developments
involved.
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THE EFFECT OF THE LAW OF THE SEA CONFERENCE
UPON THE PROCESS OF THE FORMATION

OF INTERNATIONAL LAW:
RAPPROCHEMENT BETWEEN COMPETING POINTS OF VIEW

Jens Evensen
Royal Ministry of Foreign Affairs

Norway

INTRODUCTION

The purpose of my intervention Is to place the United
Nations Law of the Sea Convention of 10 December 1982 in a
proper legal and political perspective, and to examine what
principles, if any, may be deduced from the Convention as
expressions of prevailing principles of Law.

When the United Nations at Its Twenty-fifth Session in ihe
fall of 1970 decided to proceed with the Third United Nations
Law of the Sea Conference, the Organization embarked on a
gigantic attempt to create a modern international constitution
for ihe world oceans. These efforts were as much a daring
venture of International politics and international relations as
an exercise in International law. The Law of the Sea Conference
and the resulting United Nations Law of the Sea Convention are
certainly ihe most comprehensive political and legislative work
undertaken by the United Nations in Its thirty-nine years of
existence. We have created a new International order for five-
sevenths of the surface of our globe. Ii goes without saying
that the success of this endeavor has enhanced and will further
enhance the prestige of the United Nations as ~ world
organization. It has become one of the main peace-promoting
achievements of ihe United Nations. The results obtained by
this unique exercise have been innovative, even revolutionary,
in their political and legal implications. In many respects a
centuries-old system relating to ihe oceans has been changed or
fundamentally amended by the Introduction of the 1982
Convention.

The underlying reasons for this effort to create a modern
constitution for the world oceans were many. One aspect thereof
Is the possibility of exploiting through modern techniques the
fabulous mineral resources of the deep ocean floor, In the form
of so-called manganese nodules, polymetallic sulfides, and
manganese crusts contained in ihe deep ocean floors. The
possibility of replenishing the world's dwindling resources of
oil and gas has likewise been an obvious motive for the constant
drive seawards In ihe search for natural resources.

A serious problem for the industrialized world as well as
for the developing world is the fact that mankind has exhausted
� or is rapidly exhausting � basic mineral resources on land
because of centuries of use and, unfortunately, also centuries
of abuse of these land-based resources. The dissolution of the
colonial empires dramatized ihe situation for the former
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colonial powers and for their mu I t I nail ona I cor porai I ons. In
the last decades ihe activities of ihe multlnatlonals have been
curtailed by the policies of a number of developing countries,
whose aspirations naturally enough are to control and obtain
"sovereignty" over their proper natural resources. In these
circumstances the oceans offer tempting new opportunities for
the muitinatlonals and have by the same token become a possible
battleground for competing interests and claims.

The fabulous mineral resources joi~~ in the form of
so-called manganese nodules situated on the surface of the deep
ocean floor have been known to the scientific world for some
time. But ihe attention of the political world was drawn to the
inherent political and legal consequences thereof by Ambassador
Arvid Pardo of Malta in his famous speech In the General
Assembly in November 1967.

The overall technological revolution after the Second World
War with the fundamental breakthrough of a new technology opened
up the oceans, the ocean floor, and its subsoil to a mode and
rate of exploitation hitherto undreamed of. At the same time,
this new technology exposed the marine areas to abuses and
overexploitation of the living resources as well as of the
mineral resources to an extent that mankind had never before
envisaged. Thus for ihe first time In history of man, the
realization dawned upon us that the living resources of the
oceans were not inexhaustible but were, on the contrary, highly
vulnerable to new technologies and fishing techniques and also
to grave disturbances of the marine ecology and environment
through the introduction by man Into ihe oceans of a whole range
of pollutants.

One future chapter of the history of man, of which we have
been allowed only a few glimpses at present, is the potential
for exploitation of the oceans and especially of the ocean floor
and- its subsoil through the extraction of enormous hidden
mineral resources. And perhaps the oceans are even a potential
habitat for man, as foreseen by Professor Cousteau and others.
The possibilities of the oceans as a self-perpetuating source of
energy through wave action, tidal action, and currents likewise
seem to be things of the not-too-distant future.

The existence of exploitable petroleum resources in the
continental shelves of a number of countries has added new
dimensions to their status and importance in foreign policy
matters, not least for my country, Norway. I am convinced that
developments up to the year 2000 and beyond will entail
increased competition to secure food, proteins, essential
minerals and petroleum, energy, and other natural resources from
the oceans. In a world where the land becomes ever more
depleted with regard to these essential riches, ocean space will
increase in possibilities and importance and In Its potential to
give birth to International conflicts.

Most of these resources are of strategic importance
directly or Indirectly. One of the main objectives of the Law
of the Sea Convention is to establish an international legal
order to meet these new challenges in order to avoid another era
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of modern colonialism resulting ln a dangerous race between
nations for choice areas of the oceans, ihe ocean floor, and its
subsoil.

The advent of the nuclear age has also added new dimensions
to ocean space, especially ihe strategic importance thereof.

The emergence of two superpowers that are both divided and
linked by ihe oceans has polarized and accentuated this enhanced
strategic importance of the oceans. The terror balance which
they have established in the hope that lt will maintain world
peace Is to a frightening extent linked to the oceans,
especially through their nuclear-armed and nuclear-powered
submarines. Of course the UN Law of the Sea Conference was not
oblivious to these problems. However, the Conference decided
after thorough deliberations that these strategic implications
and ihe questions of arms control and disarmament in relation to
ihe world oceans should not be taken up by the Conference. The
general view was that ihe Conference would not accomplish its
task as a Law of the Sea Conference If it developed into a
disarmament or peace conference. But the general atmosphere
reigning in the Conference was expressed in a serIes of articles
of ihe Convention which Jntgc~g provide that the marine
environment "shall be reserved for peaceful purposes."

The basic problems with which the Law of the Sea Conference
tried to cope were the Impact of the revolutionary developments
In science and technology and the influence of these forces in
international law. In a lecture delivered by Ambassador Eulallo
do Nascimento e Sylva on 3 June 1983 in Geneva he stated,
nowadays technology has reached a stage in which every
scientific discovery can be transformed almost overnight into
real ity" fIJ.

Of course these achievements in science and technology
contain the promise of vast improvements and justified hopes for
mankind in the future If wisely applied. But inherent in this
revolution are likewise enormous potential dangers such as ihe
abuse of nuclear energy for military or peaceful purposes, the
lurking threats of the effects of other weapons of mass
destruction, ihe ecological problems connected with the
industrial and military technological revolution, and the
rampant consumption of the world's dwindling stock of non-
renewable resources.

ln view of these new challenges the traditional concepts
and principles of international law are put to a hard test.
Traditionally international law develops slowly and cumbersomely
in the form of conventions, customary International law, and
general principles of law. It may also find its expression in
certain basic tenets of the natural law of mankind as expressed
in moral, religious, humanitarian, and philosophical axioms.

In addition to ihe technological revolution another
contributing factor to the downfall of the traditional
political/legal system governing the oceans was the abolition of
colonialism and the emergence of some hundred new states with
their dreams and aspirations anchored ln concepts that in many
respects are different from those of the Industrialized and
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westernized world. Thus we experienced in the UN Conference on
the Law of the Sea clashes of Ideology and cultural concepts
with regard to the rights and uses of the seas, ihe seabeds, and
their subsoil that obviously caused and will cause international
strains.

ADOPTION AND SIGNATURE OF THE UN LAW OF THE SEA CONVENTION: THE
DECISION-MAKING PROCESS

The Draft Convention of the Law of the Sea was adopted at
the United Nations headquarters ln New York on 30 April 1 982
after some fifteen years of arduous negotiations in which
virtually all states of the world took part. It had been our
aspiration that the Draft Convention should be adopted by
consensus. Unfortunately, a consensus decision eluded us. In a
formal vote requested by the United States, 130 states voted in
favor of the Convention, 4 voted against, and 17 abstained.

Practically all states from the developing world voted for
the Convention. So did a number of countries from "the Western
and other groups. " The five Nordic countries together with
Australia, Austria, Canada, France, Greece, Ireland, Japan,
Portugal and Switzerland voted for it. Thus a number of members
of the EEC and of NATO voted for the Convention. The four
countries that voted against It � for somewhat different
reasons � were ihe United States, Israel, Turkey, and
Venezuela. Among the states abstaining were the remaining
countries from the Western group and ihe Eastern European states
with the exception of Rumania and Yugoslavia.

The crowning event of the Law of the Sea Conference was the
signatory session, which convened in Jamaica in the second week
of December 1982. At this Conference the incredible number of
119 signatures was secured on 10 December 1982.

Additional signatures have been forthcoming. According to
the latest count, some 159 countries  and territories! now have
signed the Convention, including the overwhelming majority of
developing countries, all Eastern European states  with the
exception of Albania!, and a great number of the Western group
of countries.

Some fifteen countries have already ratified the
Convention. A series of ratiflcations may be forthcoming in the
forseeable future.

According to Article 308 paragraph 1 the Law of the Sea
Convention shall enter into force "12 months after the date of
deposit of the sixtieth instrument of ratification or
accession." Experience has shown that sixty Instruments of
ratification or accession are not easily attainable in a short
period of time. Consequently the highly relevant question
arises as to what extend the principles laid down In the Law of
the Sea Convention have acquired or will acquire ihe force of
prevailing principles of general international law  a! in the
intermediary period before the Convention has entered into force
and furthermore  b! for those countries that have not ratified
or acceded to the Convention.
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The constraints placed upon signatory states under the
Vienna Convention on Treaties may also contribute to the
formation of international law based on the principles laid down
in the Convention. It is obvious that the situation with regard
to applicability of the emerging law of the sea may vary for
categories  a! and  b!. In this connection li should be borne
In mind that according to Article 309 of the Convention, "No
reservations or exceptions may be made to this Convention unless
expressly permitted by other articles of this Convention."

The lawmaking effects of the UN Law of the Sea Conference
and the 1 982 Convention may defy cataloguing under traditional
doctrines of the sources of international law. But these
general lawmaking effects should not be underestimated. In my
respectful opinion they are at work today and will be so In the
future. Many factors may contribute to these law-creating
elements: �! the immense prestige the Law of the Sea
Conference acquired over the years, and �! ihe unique decision-
making process adopted for the Conference.

The Third United Nations Law of the Sea Conference will
remain a significant chapter In the history of the United
Nations and Indeed in the history of international law. All
members states contributed to the best of their ability. The
United Nations Secretariat functioned throughout these many
years with such unexcelled efficiency and will to succeed that
it deserved and gained ihe unreserved respect and admiration of
all participants.

The decision-making process adopted for the Conference was
unique. From the outset it was acknowledged that it would be an
exercise In futility to draw up a draft convention unacceptable
to one or more major groupings within the United Nations. Ii
was felt that if any main grouping remained outside the
Convention the Conference had failed in Its main function,
namely to create a political and legal constitution for the
oceans acceptable to all. The universality principle was thus
the principle around which the Conference had to build its
structure.

The unique features of this decision-making process
consisted of three main elements:

1. The consensus principle.
2. The gentleman's agreement approved by the General

Assembly on 16 November 1973 and endorsed by the UN
Law of the Sea Conference on 27 June 1 974.

3. The concept of the package deal.

The consensus principle was ihe cornerstone of the
decision-making process of the Conference. As defined in the
Law of the Sea Conference, It meant adoption of articles -- and
the text of the Convention as a whole � by general agreement
 or understanding! without resorting to a vote and, in effect,
without requiring a unanimous decision. It is a rather subtle
and equivocal manner of making decisions but also a flexible one
that presupposes a special atmosphere of understanding and
detente in the negotiating forum.
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The gentleman's agreement was part of and a necessary
corollary to the consensus principle. The developing countries
and other countries as well feared that a consensus principle
without the option to resort to voting at some final stage, if
ihe process of consensus bogged down, could in certain
circumstances emasculate the Conference. Consequently, they
insisted on voting as a final resort in such cases. After
protracted negotiations, ihe gentleman's agreement was arrived
at. This compromise consisted of two elements. Firstly, all
possible efforts towards arriving at consensus must be exhausted
before voting should take place. When an affirmative vote
declared that all such possibilities had been exhausted, voting
on the outstanding issues was foreseen. Bui even then a
cooling-off period of up to ten days was provided for, so as to
allow for an ultimate round of negotiations before the fateful
vote was cast.

Closely connected with the consensus approach was the
concept of a package deal. The package deal entailed the notion
that all the main parts of the Convention should be looked upon
as an entity, as a single negotiated package, where the laws of
give and take presumably had struck a reasonable balance between
the participating states considered as a whole. The package
deal seemed a precondition for adopting the Convention by
consensus. On the other hand, the package deal concept could
obviously create complications if efforts were made to change or
amend a single chapter or isolated articles during the course of
the Conference, however praiseworthy such efforts may have been.

Great store was put on this novel decision-making process.
lt was felt that lt might give new Impetus to the United Nations
with regard to efficacy. Thereby it might enhance the
reputation of the Organization not only with regard to law of
the sea matters, bui also as an efficient decision-making
mechanism in general for the future.

Two additional features with regard to the procedures of
the Conference developed in a more spontaneous fashion.

One unique feature in the negotiating process was the role
that informal groups, either self-appointed or established by
the Conference, played in preparing draft articles. One such
group was a self-appointed group of so-called legal experts. It
worked as an entirely informal group of persons acting in a
"private and personal" capacity although the group in general
consisted of heads of delegations. The group produced
preliminary drafts on several of the main topics. Other groups
worked in a similar fashion. The results obtained in such
groups were frequently channeled into the Conference as
anonymous papers by "friends of the President" or similar vague
wordlngs. They were extensively used by the President. One
group that had a fundamental impact of ihe Conference in
advancing claims but also ln formulating compromise texts was
the Group of 77, a group consisting of the developing countries
in the United Nations. Another group thai exerted considerable
influence in regard to certain problem areas was a somewhat
heterogeneous group of so-called "landlocked and geographically
disadvantaged states."
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Another unique feature which contributed to the successful
outcome of the Conference was the initiative which the President
took, beginning with the third session, to prepare comprehensive
working papers together wIth the chairmen of the three main
committees and in close cooperation with the Law of the Sea
Secretariat. These working papers, In the form of articles,
grew from single negotiating texts �975! and revised
negotiating texts �976! which served as basis for the
negotiations on and formulations of compromises In the
Convention. Based on the work of the three main committees and
formal or informal negotiating groups, these preliminary texts
grew into a composite negotiating text   1 977! and an Informal
draft convention �979! as the discussions and compromises
became more and more authoritative through the workings of the
Conference. But lt was the enormous prestige of President
Amerasinghe and his exceptional impartiality, recognized by all,
that made such an initiative acceptable to the Conference. In
retrospect I believe that this unique approach chosen by
Ambassador Amerasinghe at crucial stages saved the Law of the
Sea Conference from foundering.

In retrospect lt seems that especially the struggle for a
consensus text may have enhanced the law-creating effects of the
Law of the Sea Conference. The fact that the Convention
obtained 119 signatures on the opening day demonstrates how
widely the Convention has been accepted in the minds and
politics of the UN member states. The consensus approach may
likew lse enhance ihe possibility of rapid ratlficatlons and
accessions to the Convention by a sufficient number of states�
namely 60 � for Its entry into force. It may also facilitate
the recognition of main parts of the Convention as general
principles of international law, binding for ihe international
community even before the Convention enters into force.

In my respectful opinion the codification of the
International law of the sea as lt emerges from the Law of the
Sea Convention of 1982 does not immobilize or transform the
rules of ocean space to an inflexible and static set of rules.
It is, of course, a comprehensive code. It may even be a
constitution for ocean space.

It Is an impressive code that was signed at Jamaica on 10
December 1982, probably the most comprehensive legislative
attempt ever made in the annals of international Iaw. The
Convention consists of 320 articles divided Into 17 main parts
 chapters!. It also contains nine annexes that, according to
Article 318 of the Convention, "form an integral part" thereof.

Article 318 further provides that "a reference to this
Convention or to one of its Parts includes a reference to the
Annexes relating thereto." Many of the annexes are rather
comprehensive and some highly technical.

Together with the Convention four resolutions were adopted:
Resolution I concerning the Establishment of the

Preparatory Commission for the International Seabed Authority
and for the international Tribunal for the Law of the Sea  the
Preparatory Commission resolution!.
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Resolution II governing Preparatory Investment in Pioneer
Activities Relating to Polymetallic Nodules  the PIP
resolution!.

Resolution III concerning territories whose people have
attained full Independence or other self-governing status.

Resolution IV relating to national liberation movements.
Especially Resolutions I and II, concerning the Preparatory

Commission Resolution and the PIP Resolution, have considerable
practical Implications for the immediate work ahead of us.

In choosing a comprehensive approach the Law of the Sea
Conference has attempted to regulate the political, economic,
and legal interests involved. It attempts to meet the
environmental challenges of the modern world. It ls the first
concrete implementation of a new economic world order especially
with regard to the riches of the deep ocean floor and its
subsoil outside national jurisdiction, the so-called Area.
Through this orderly regulation of ocean space the peace-
promotlng effects of the Convention will be enormous provided
states adhere to the Convention and support the regimes
established by It.

To a large extent the basic principles of the Convention
have been formulated as general norms, "legal standards" which
must be applied, rationalized and developed In accordance with
ihe dynamics of the modern international society. As an example
reference may be made to the traditional topics pertaining to
the law of the sea which are mainly dealt with In Parts I-X of
the Convention. However, this does not entail that these issues
have been dealt with in a traditional manner. Even ln these
parts the Convention bears witness to the fact that the
Convention entalls a progressive development rather than a mere
codification of established principles.

Certain basic established principles have of course been
retained but shaped and formulated according to the requirements
of our modern world. Thus, the Convention ls future-oriented at
the same time as lt builds on time-honoured principles that have
demonstrated their validity and timelessness.

Other parts of the Convention are obvious innovations made
necessary by the rapid changes and new problems created by the
scientific and technological revolution. But there Is a growing
school of thought, a school to which I cautiously adhere, that
many of these Innovative principles of the Convention have
become or are becoming prevailing principles of International
law even though the Convention has not entered into force or for
states that prefer to remain outside the Convention. In my
respectful opinion many factors are here clearly at work. The
fact that representatives with full powers from almost all UN
member states met officially year after year In the Conference
and worked out compromises ln the form of articles ls not devoid
of legal significance even when the guiding underlying principle
ls the consensus principle. State practice, based on such
minutely formulated principles and draft articles, tends to be
uniform and will thus have an inherent capability of creating
law ln a shorter period of time than otherwise might have been
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the case. Such unified activities through the Untied Nations
have also filled a legal vacuum created by the almost rampant
technological revolution, a void which needed to be filled for
political and legal reasons. And such special lawmaking effects
of United Nations activities are peace-preserving to an extent
that should not be underestimated.

One element which in this context has been emphasized by
Ambassador Nasclmento e Sylva in his lecture on "The Influence
of Science and Technology on International Laww is that:

The rapid changes caused in many cases by science and
technology [have! had a consequential effect on the
definition of custom and one finds thai the time
factor may be very much shorter and Cmay have! lost
pride of place to the importance of ape~~> 423.

In the judgment of the International Court of Justice ln
the North Sea Continental Shelf Cases of 20 February 1969 the
Court made certain Interesting observations along these lines.
Thus the Court assumed that a convention may have a law-creating
effect

which has constituted the foundation of, or has
generated a rule which, while only conventional or
contractual ln its origin, has since passed into the
general ~ of international law, and is now
accepted as such by the ggjal~~, so as to have
become binding even for countries which have never,
and do not, become parties to the Convention $3!.

There is no doubt that this process is a perfectly possible one
and does from time to time occur; it constitutes indeed one of
the recognized methods by which new rules of customary
International law may be formed. At the same time this result
is not lightly to be regarded as having been attained.

With regard to the time elements involved, the Court
further stated:

With respect to the other elements usually regarded as
necessary before a conventional rule can be considered
to have become a general rule of international law, it
might be that, even without the passage of any
considerable period of time, a very widespread and
representative participation in the Convention might
suffice of itself, provided it included that of States
whose interests were specially affected �J.

The Court elaborated this view In paragraph 74 of the judgement
as follows:

Although the passage of only a short period of time Is
not necessarily, or of itself, a bar to the formation
of a new rule of customary international law on the

31



basis of what was originally a purely conventional
rule, an indispensable requirement would be that
within the period ln question, short though it might
be, State practice, including that of States whose
interests are specially affected, should have been
both extensive and virtually uniform in the sense ot
the provisions invoked; and should moreover have
occurred In such a way as to show a general
recognition that a rule of law or legal obligation ls
involved L5J .

The package deal concept has already been touched upon.
The question arises as to what extent this concept ls a positive
or negative factor in the evaluation of the law-creating effects
of the Convention.

On the one hand voices have been raised to the effect that
the package deal concept may make it difficult -- even
unjustified � to extract certain chapters or principles from
this package and claim that they have become part of general
International law while other parts remain non-binding on
certain states which remain outside the Convention.

Even so, I venture to suggest that a considerable number of
the principles of the Convention have already acquired the force
of International law. One reason may be that they merely
express established principles of the law of the sea formulated
over the centuries. This applies to the great bulk of the
articles in Part II dealing with the territorial sea and
contlgouous zones, Part Vll on the high seas, and Part X
concerning the right of access of landlocked states and their
freedom of transit.

In my respectful opinion the principle of twelve nautical
miles as the maximum breadth of the territorial sea may probably
be considered to have acquired the force of International law,
although the situation has been somewhat complicated by the fact
that the Convention was not adopted by consensus.

Some states may still claim that the so-called three-mile
limit is the only valid doctrine of international law with
regard to ihe breadth of territorial seas while other coastal
states may maintain their claims to territorial seas wider than
twelve nautical miles.

I also venture to propose that the twenty-four-mile Ilmli
of contiguous zones laid down In Article 33 may be regarded as
part of prevailing principles of International law.

The package deal concept may have distinct law-creating
effects in so far as a number of articles of the Convention were
prelimlnarlly agreed upon on the assumption that certain other
compromise formulations were also adopted in regard to aspects
closely tied with the first set of rules. Allow me to mention
two typical examples:

One major achievement of the UN Law of the Sea Conference
is the introduction in Part II and Part IV of the Convention of
the concept of archipelagic states. Under the Convention
archipelagic states � thai ts, states made up of a group or
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groups of closely related Islands and Inter-connected waters--
have sovereign rights over the sea areas enclosed by straight
lines drawn between the outermost points of the islands of the
archipelago. Bui their sovereign rights over these archipelagic
waters are subjected to the right of "sea-lanes passage." The
ships of all other states enjoy the right of passage through
archipelagic waters In sea-lanes designated by the archipelagic
state. This doctrine of international sea-lanes passage is laid
down In Article 53 of the Convention.

Another delicate political and I egal issue was the question
of the freedom of passage through international straits. This
issue became a focal point ai several sessions of the Law of the
Sea Conference as a direct consequence of ihe proposal that the
territorial sea might extend to a maximum breadth of twelve
nautical miles. Certain countries considered this as an
extension of the territorial seas as compared to previous
doctrines, resulting in the inclusion of a great number of
straits in ihe territorial seas of adjacent coastal states. A
new doctrine of so-called "transit passage" was adopted In
Article 37 of the Draft Convention in order to meet these
concerns. It was a major compromise. The principle of "transit
passage" provides that ships and aircraft of all nations are
granted transit passage by normal modes of continuous and
expeditious passage through the waters of such stral is. It is
inherent in the notion of transit passage that the states
bordering such straits shall not hamper ordinary "transit
passage"  Article 44!.

These two new concepts are closely connected, respectively,
with the concept of archipelagic states and with the adoption of
a maximum breath of twelve mlles for territorial seas. It would
be both polltlcaliy and legally unrealistic not to accept that
the provisions concerning the unhampered passage through these
waters have become general principles of international law as a
package together with the twelve-mile principle of territorial
seas and the archipelagic states concept.

Although it is my respectful opinion that this assumption
is correct boih in International law and as a political reality,
one should, of course, not be unaware of the dangers involved in
the situation: Elliot Richardson emphasized these aspects in a
paper he presented to the Seventeenth Annual Conference of the
Law of the Sea Institute in Oslo In July 1983 as follows:

Many states ... Insist that important provisions of
the Convention's navigational package, such as transit
passage through straits, represent relatively new
elements of international law and are therefore
binding only between parties to the Treaty. Based
upon this Interpretation, non-signatories to the
Convention may face unilateral national standards,
uneven enforcement procedures, gaps in flag state
responsibilities and ihe possible closure of some
straits and sea-lanes for certain types of vessels.
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ADDITIONAL OBSERVATIONS ON LAW-CREATING EFFECTS

One of the major Innovations of the 1 982 Convention Is the
Introduction of the concept of ihe exclusive economic zone of
200 nautical miles laid down In Part V of the Convention.
Within this 200-mile zone the coastal state may exercise
sovereign rights for specified functional purposes, namely the
exploration, exploitation, conservation, or management of all
living and non-living resources. The coastal state may likewise
exercise jurisdiction over the establishment and use of
artificial islands, installations, and structures, marine
scientific research, and the preservation of the marine
environment. The exclusive economic zone serves a dual purpose.
With regard to living resources it Is a fisheries zone with the
traditional rights of coastal states but also with the
Introduction of certain new obligations. As far as non-living
resources are concerned ihe provisions of the economic zone are
identical with those applying to the continental shelf. It
further provides that the coastal states have sovereign rights
for the purpose of exploring and exploiting other resources as
well, "such as the production of energy from the water, currents
and winds"  Article 56!.

The concept of the 200-mile economic zone has gained such
worldwide acceptance in the practice of states, jurisprudence,
and international law literature that It in all probabiity today
must be considered as forming part of the established prlnclples
of International law basically by reason of its general
acceptance by the international community. It is one of the
most conspicuous examples of how ihe technological revolution
created a legal and political vacuum which was filled by this
International law concept in a surprisingly brief period of
time.

Chapter Vl of ihe Convention dealing with the continental
shelf concept likewise seems to contain interesting
illustrations of the law-creating effects of the UN Law of ihe
Sea Conference. In many respects ihe concept laid down In Part
Vl corresponds to that laid down in the Geneva Convention on the
Continental Shelf of 28 April 1959.

The provisions of this part of the Convention together with
the provisions In Part V on exclusive economic zones strengthen
the position of the continental shelf concept as an established
principle of the modern law of nations, a concept that had
already been adopted In state practice worldwide. In addition
the provisions contained In Part Vl contain some far-reaching
innovations. Thus Article 76 paragraph I provides for a
continental shelf of at I east 200 nautical mlles seawards
whether this area of the seabed and subsoil is "a natural
prolongation of lts land territory or not." This reference to a
200-mile zone was Included to make it clear that also a coastal
state with no marked prolongation of its land territory in the
form of "a shelf" has continental shelf rights up to 200 miles
seawards.
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In this respect the 1 982 Convention seems to contain
certain innovations especially compared to the continental shelf
concept as applied by the international Court of Justice in the
judgments of 20 February 1969 in the North Sea Continental Shelf
Cases. Article 79 of the Law of the Sea Convention provides
that the distance criterion of 200 mlles has now been
established as an al iernatlve to ihe concept of the natural
prolongation of land territory, a criterion which was heavily
relied on by the Court in its 1969 judgments. As the 200-mlle
exclusive economic zone concept ln my respectful opinion has
attained the force of international law, this new conceptual
approach to the continental shelf doctrine has likewise become
part of the international law in force.

However, the rather vague criterion In Article 1 of the
Geneva Convention of 1 959 to the effect that the continental
shelf might extend so far seawards as to "where the depth of the
superjacent waters admits of the exploration of the natural
resources, " has not been retained. The weakness of this so-
called exploitation criterion seem obvious. In lis extreme form
it may lead to ever-increasing continental shelf claims with
ever-expanding marine technology. Accordingly, Article 76 of
the Law of the Sea Convention provides that the outer edge of
the continental shelf may extend beyond the 200-nautical-mile
limit of the exclusive economic zones. Whether the outer limit
of the continental shelf of a coastal state extends beyond this
200-mile zone depends on a rather complicated sediment thickness
formula laid down In Article 76. In no event can the
continental shelf of a coastal state extend beyond 350 nautical
mlles from the coast or, alternatively, beyond a line drawn 100
nautical mlles from the 2500 meters Isobath  water depth!. The
Convention also provides that part of the benefits derived from
exploitation of the shelf beyond 200 mlles shall be payable to
the International Authority  Article 82!.

The provisions in Article 76 paragraph 2 and following on
the outer limit of the continental shelf and the provisions of
Article 82 on ihe benefit-sharing of revenues from the
continental shelf outside 200 miles were Important compromises.
They were arrived at in order to obtain, JILL~~~, the
universal recognition of the Law of the Sea Conference on the
economic zone concept and of the concept that the continental
shelf can extend beyond this 200-mile limit.

Whether these provisions In all their details have acquired
the force of International law independent of the entry into
force of the Convention is doubtful.

One of the most crucial issues with which coastal states
will be faced in the Immediate future is the drawing of the line
of delimitation between neighboring coastal states with opposite
or adjacent coastlines.

These issues have already created considerable tension
worldwide. Their Implications for peace and stability in
various regions of the world should not be underestimated.

It is obvious that whenever maritime zones of coastal
states are greatly extended � be it to a 12-mlle territorial

35



sea, 200-mile economic zone, or a continental shelf extending up
to 350 mlles or more from the coast � unsolved dellmltatlon
problems must necessarily arise between neighboring states.
This ls by no means due to ill will or bad faith on the part of
the states concerned. It stems from the fact thai new vast
areas of the adjacent oceans are suddenly subjected to the
jurisdiction of coastal states for specific functional purposes.
Furthermore, experience shows thai ihe drawing of frontiers
between neighboring states has proven to be one of the most
difficult � even most fateful -- tasks ln the field of
international relations. Another complicating factor is that
the elements on which to base the drawing of maritime boundaries
become more and more vague and elusive with increasing distance
from the shore.

Unfortunately, the criteria laid down in Articles 74 and 83
on the delimitation of ihe exclusive economic zone and
continental shelf between adjacent and opposite coastal states
are rather vague and elusive. They provide that:

The delimltatlon of the exclusive economic zone  the
continental shelf! between states with opposIte or
adjacent coasts shall be effected by agreement on the
basis of international law as referred to in Article
38 of ihe Statute for ihe International Court of
Justice, in order to achieve an equitable solution.

Whether these criteria are conducive to the furthering of
stable international relations ln these delicate areas of
boundary disputes Is questionable. But It proved impossible at
the Law of ihe Sea Conference to agree on more substantive
criteria. It seems in my opinion that the provisions of
Articles 74 and 83 reflects the vagueness and uncertainties of
international law In this field. There have, however, been some
encouraging developments recently ln this field. Thus Tunisia
and Libya brought their dispute with regard to the delimitation
of their respective continental shelves before the international
Court of Justice which reached its decision in January 1 982. A
dispute concerning the dellmltatlon of the continental shelf in
the Gulf of Maine between Canada and the United States has been
brought before the International Court  a chamber thereof!,
likewise a dispute between Libya and Malta.

In retrospect It was Part XI of the 1 982 Convention dealing
with the exploitation of polymetallic nodules and other minerals
in the deep ocean floor, the so-called Area, which caused and
causes the greatest difficulties but which also has resulted in
the most epoch-making solutions. These questions were the most
controversial issues of the Conference and still are. Even
today the discussion for and against the Convention is mostly a
discussion for and against Part XI. The system established for
the exploitation of these enormous mineral riches ls in most
respects novel and future-oriented.

Article 136 of the Convention lays down the broad guideline
for this Part XI, namely that:
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The Area and its resources are the common heritage of
mankind.

This concept reflects future-oriented legal concepts rather than
traditional concepts. It is a developing concept borne by the
scientific and technological revolution and the ideas of the
post-colonial era, although the traditional concept of the
freedom of the high seas may be one of its early forebears. But
the first significant postwar precedent Is the Treaty of 27
January 1967 on Principles Governing the Activities of States in
the Exploration and Use of Outer Space including the Moon and
Other Celestial Bodies.

Article 1 of the Treaty provides that the exploration and
use of outer space Including the moon and other celestial bodies

shall be carried oui for ihe benefit and in ihe
interest of all countries, irrespective of their
degree of economic or scientific development and shall
be the .  Emphasis added! �J.

The term "province of all mankind" has been used rather
than "the common heritage of mankind." In Article 2 the Treaty
contained prohibitions against "national appropriation by claim
of sovereignty, by means of use or occupation or by any other
means."

Furthermore, states parties should carry out activities "in
the interest of maintaining international peace and security and
promoting international cooperation and understanding"  Article
3!. States parties likewise undertake "not to place In orbit
around the Earth any object carrying nuclear weapons or any
other kinds of weapons of mass destruction, install such weapons
on celestial bodies or station such weapons in outer space...."

These questions were further elaborated in the Agreement
governing ihe Activities of States on the Moon and Other
Celestial Bodies of 18 December 1979. And for the first time
the concept of "the common heritage of mankind" was Introduced
in a treaty text  Article 11 paragraph 1 thereof! $7J.

As far as the Law of ihe Sea Conference is concerned the
Conference through Its president, Ambassador Hamilton Shirley
Amarasinghe, presented to the Twenty-fifth Session of the
General Assembly in 1 970 a Declaration of fifteen seabed
principles elaborated on the basis of ihe discussions in ihe so-
called Seabed Committee. These fifteen principles were adopted
by the UN General Assembly on 17 December 1970; 108 countries
voted for; 14 states abstained. The Declaration established a
worthy memorial for the twenty-fifth anniversary of the United
Nations Organization in 1970.

These fifteen principles were synthesized from certain
basic tenets of International law and International relations.
In this crucial area of human relations they obviously filled a
void created by the rampant technological revolution. Among the
basic tenets of the Declaration were:
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Principle I which declares that the seabed, ocean floor and
the subsoil beyond national jurisdiction and their resources
"are the common heritage of mankind."

Principle 2 which provides that no state or person can
"appropriate" this area and "no state shall claim or exercise
sovereign rights over any party thereof."

Principle 3 which provides that no state or person can
"claim, exercise or acquire rights with respect to this area
incompatible with the international regime to be established and
the principles of this declaration."

Further, Principle 7 provides that the exploration and
exploitation of this international area and of its resources
"shall be carried out for the benefit of mankind as a whole ...
taking into particular consideration ihe interests and needs of
the developing countries."

These main principles have been included ln Part XI of the
1982 Law of the Sea Convention.

The 1970 Declaration foresaw ihe establishment of a new
international organization endowed with limited supranational
powers. This was one of the main tasks to which ihe Law of the
Sea Conference directed its attention. Accordingly the
Convention contains in Pari XI detailed provisions concerning
such a new organization, ihe so-called International Authority
charged with the task of ihe administration and management of
ihe natural resources of this common heritage of mankind.

Some of the principles contained In the Resolution are of a
legal nature and may, in my opinion, by their very nature be
considered as prevailing rules of international law. Others may
be of a more political nature expressing the direction that a
future-oriented and progressive development of International law
and international relations must take in this field in order to
meet the requirements of peaceful cooperation and friendly
relations between states.

Thus In my opinion the principles I aid down in Principles
I, 2, 3, and 7 to the effect that ihe riches of the deep ocean
floor are the common heritage of mankind, that the international
Area cannot be subject to appropriation, that no one can claim,
acquire or exercise rights in ihe Area irreconcilable with
established international regimes, and finally that activities
in the Area shall be carried out for the benefit of mankind as a
whole may have acquired the force of international law, although
the principles are formulated In a broad and general manner
which may make a concrete application hereof difficult.

Part XI of the Convention also contains detailed provisions
concerning the International Authority charged with the task of
the administration and management of the Area and ihe natural
resources of this common heritage of mankind. It can hardly be
conceived how these provisions concerning the esiaol Ishment of
such an international organization endowed with supranational
powers can be implemented without express treaty provisions.
Thus the organizational provisions of Part XI of the Convention
can hardly be implemented without the entry into force of the
1 982 Convention.
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BRIEF CONCLUSIONS

Allow me to emphasize, In concluding, that It seems
Impossible In a brief lecture to give an exhaustive review of a
Convention as comprehensive and substantial as the Law of the
Sea Convention, to dwell In a satisfactory manner on Its pros
and cons, or to attempt to indicate exhaustively Iis iaw-
creating effects. However, It may be mentioned that the
Convention contains a Part XII on Protection and Preservation of
the Marine Environment which lays down general and specific
principles concerning marine pol I utlon. These principles may
form the basis for the progressive development of International
law on pollution for decades In the future. The same
observations may obviously be valid for the principles laid down
In Part XIII on Marine Scientific Research.

ln Part XIV, the Convention provides for development,
cooperation and transfer with regard to marine technology and
science. It touches upon aspects of the North/South dialogue
and Is an attempt to contribute to the advancement of a new
economic world order In a concrete manner. I respectfully
submit that It takes political will rather than legal doctrines
to implement these aspects of ihe Convention.

In attempting to analyze the possible law-creating effects
of the Law of the Sea Conference and the Convention of 10
December 1982 I may have laid myself bare to obvious criticism.
Has ihe United Nations acquired some lawmaking functions which
are difficult to define, difficult to place among ihe
traditional sources of International law, and which have not
been provided for In the UN Charter? The accepted assumption
Is, of course, that the General Assembly has no lawmaking
authority. Is this concept being subtly changed as an Inherent
characteristic of the United Nations, Its very existence and
activities?

I don't know the answers. Much may depend on the future
tasks entrusted to the Organization, ihe confidence and trust It
enjoys worldw Ide, and whether li will generally prove Its
willingness and ability to fulfill the needs and aspirations of
a dynamic and explosive International community as ~ problem-
solvlng international machinery of the world.
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CUSTOMARY INTERNATIONAL LAW AFTER THE CONVENTION

John Norton Moore
Center for Oceans Law and Policy

University of Virginia

it is a pleasure to be asked to participate in this superb
conference of the Law of the Sea Institute, both because reading
a list of participants reads like a wWho~s Who In Oceans Law"
and for the opportunity to see so many good friends that I last
saw during the heady days of the law of ihe sea negotiations.

This morning, I would like to talk briefly about five
points. The first is to clarify the underlying issue of the
"customary international law debate" in its broadest context.
The second ls to briefly discuss the effect of the UNCLOS III
treaty and the development of customary International law.
Third, to look at ihe question of what I believe state practice
In the common Interest g~IILt ~~ with respect to that Issue.
Fourth, to look at a series of objections thai have been raised
to the suggestions that I will make. And finally, to ask the
question: where do we go from here in the interest cf
developing a uniform and good law of the sea that all nations
can embrace2

The broadest and most useful question Is noi what is
customary international law after UNCLOS ill, but, what is the
international law of the sea after ihe negotiations, both before
and after UNCLOS III would enter Into force. Second and equally
important, what position should states take toward that question
in the overall common Interesi2 Now, in answering these
questions, the starting point is Article 38 of the Statute of
the International Court of Justice which enumerates the
principal governing sources of law. These Include, with some
over-simplification, international conventions establishing
rules expressly recognized between the parties, and
international custom as evidence of a general practice accepted
as law. Applying these principles to the setting prior to the
Law of the Sea Convention entering into force gives us the
following answers with some over-simplification. First, that
the four Geneva Conventions, as supplemented by customary
International law � and, of course, with respect to the parties
of such conventions � continue to be the basic source of
International law of the sea. For determining what ls customary
International law, in supplementing those conventions, and,
although controversial to some extent, for making a
determination as to whether there Is a broad consensus to even
alter some of the Convention provisions -- something quite
different than customary international law � we can look both
to UNCLOS itself in the text  as would be clear under Article 38
of the Vienna Convention, the so-called "Treaty on Treaties" !,
and the law of the sea negotiations for evidence of broadly
based Intent of the parties to alter the multilateral 1958
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Geneva conventions. The latter, I should emphasize, remains
somewhat controversial. Finally, the signatories have an
obligation under Article 18 of the Vienna Convention to refrain
from acts that would defeat the objectives and purposes of the
Treaty. Now, after the 1982 Convention enters into force -- and
again, with some over-simplification -- under usual treaty law
and Article 311 of ihe 1982 Convention Itself, lt is binding
between the parties. If we turn to a setting In which one of
the parties to a dispute is a non-party to the Treaty, or boih
are a non-party to the Treaty, then under Article 34 of the
Vienna Convention, the starting horn-book law rule is that the
Treaty as such -- that is, ~ treaty � is not binding on non-
parties. Moreover, If at least one state Is a non-party and the
other state Is a party, and Indeed, both are then parties to the
1958 Convention, then under Article 30 of the Vienna Convention,
the previous treaty would govern the relations between the
parties as supplemented by customary International law or
possibly by evidence of a broad consensus of the parties to
alter ihe previous treaty. And again, under Article 38 of the
Vienna Convention, nothing would preclude a treaty such as ihe
1982 Convention from becoming binding as a customary rule of
international law recognized as such. That Is, for our non-
party and mixed settings, the rules would be the four Geneva
Conventions of 1958, as supplemented by customary International
law. UNCLOS can be looked to as evidence of that customary
international law, and again, with some qualification about an
ongoing legal controversy on this point, possibly as an Intent,
lf broadly evidenced during negotiations, to modify the 1958
Conventions. So the first Important point to note is that, for
an indeterminate and substantial period of time, until the Law
of the Sea Treaty enters into force, the signatories and the
non-signatories of UNCLOS III are substantially governed by the
same law. Even after entry into force ihe heavy codification
parameters of the non-seabed portions of UNCLOS suggest that
there will be substantial overlap in governing law between
parties and non-parties.

Now, let's look to that second point a little more closely
� at Article 38 of the Vienna Convention with respect to the
provisions concerning ihe impact of ihe Convention on customary
international law. Customary International law Is formed as
expeciatlons develop that certain state practices are required
by international law. Traditionally, we speak of uniformities
In state behavior � that Is, a pattern of practice -- supported
by perspectives of authority or, classically, S~lni~~z.
More generally, however, we see a process of verbal and non-
verbal communication giving rise to expectations within ihe
international community that certain normative principles are to
be regarded as authoritative and controlling. No description of
that process of communication or the customary international
law-making process as applied to oceans law would be complete
without noting that for the last seventeen years the UNCLOS
process and patterns of practice have been a central feature In
the entire customary International law-forming process.
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Ambassador Jens Evensen just gave a superb overview of the
reasons why UNCLOS III has had a particularly Important,
pervasive, and In many senses unique impact on the development
of law in this area, and I would endorse what he said. I think
we might particularly note that the non-seabed portions of the
UNCLOS text builds heavily on the existing 1958 Geneva
Conventions and existing customary law -- that is, it embodies
much codification as well as progressive development ot the law.
Indeed, the preamble of the UNCLOS Convention makes It clear
that lt Is both codification as well as progressive development.
In addition, ihe supporting patterns of state practices based on
ihe UNCLOS process, not just the UNCLOS text, are overwhelmingly
consistent outside the seabed area. Even In areas of
progressive development, there has tended to be a close tracking
of UNCLOS in the development of state practice. For example,
ihe adoption by sixty-two states of an EEZ, and the U.S. and
Soviet EEZ proclamations. Although I would argue that the
Soviet proclamation has a few areas that are troubling in terms
of consistency with the Convention, I think it is very clear
that both the U.S. proclamation and the Soviet proclamation are
within the basic parameters of the UNCLOS general negotiation.

Another point is that there was an overwhelming consensus
within UNCLOS on the non-seabed portions of ihe treaty, partly
as a result of those consensus procedures that Ambassador
Evensen described so well. And finally, let me note one other
difference that I think we sometimes overlook. For the non-
seabed portion of the text, the Issue is not whether non-parties
to the Treaty should be held to a provision regarded as binding
which they don't accept -- which, by the way, was the issue as
posed to the court in the North Sea continental shelf cases
but the converse of that, in which non-parties may be broadly
willing to indicate that In particular areas ihe Treaty Is
reflective of customary international law.

Now, the conclusion from the foregoing it seems to me, is
that outside the seabed area and possibly the dispute settlement
chapter today the UNCLOS text is the best evidence of customary
international law absent a pattern of state practice to the
contrary. Within the seabed area, however, that ls noi the
case. This Is a result of a number of sharp differences.
Unlike the non-seabed area, the deep seabed area, as has been
noted, can in no sense be codification, but is rather
progressive development of the law. In a series of votes and
debates on the moratorium principle, major developed nations
clearly Indicated that they would not be bound In this area
until they accepted a specific treaty � that ls, there was to
be no customary international law prohibiting deep seabed
mining. I regard the resolutions, particularly ihe moratorium
resolutions that sought on behalf of some groups to make the
point that a moratorium was customary law, to have effectively
made the converse point. General Assembly resolutions outside a
fairly narrow area of administrative and budgetary matters are
not, per se, binding on the parties even lf passed by a larger
majority. If the debate indicates clearly and substantially, as
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the moratorium debate and vote did, that there is a sharp
difference of opinion on the issue, then the answer is clear:
there is no customary international law prohibiting mining.
However, one need not accept that principle and jump to the
opposite conclusion that there is absolutely no customary
international law for the common heritage of mankind. I think
It is reasonably clear that there ls consensus, just to give you
one point, that it Is illegal for nation-states to extend areas
of national jurisdiction Into the common heritage area. I think
li is equally clear, as Ambassador Orrego indicated, that the
specific institutional provisions are not binding, and I would
go beyond that and say that ihe moratorium principle is noi a
provision of customary international law. That is, it is lawful
to proceed in seabed mining until such time as a satisfactory
treaty is worked out.

Another point that is quite different in the seabed area is
that, unlike the non-seabed area, the present pattern of state
practice is clearly split between those such as the Group of 77
supporting the moratorium principle and those adopting
reciprocating legislation or, for example, the recent
provisional understanding. Admittedly, however, the latter can
be interpreted in different ways. Now, with respect to state
practice, that point Is sharpened because many of those in
opposition are precisely the nations most seriously interested
in developing deep seabed resources. Under one principle
repeated by a number of scholars with respect to the development
of customary international law, one takes into account the
differential impact on individual players by a customary
international law rule and the position of those parties with
respect to that rule. In this case, most of those seeking to be
engaged in seabed mining are in the camp that do not accept the
concept of a moratorium as part of customary international law.
In addition, this issue severely split UNCLOS Itself. Again,
unlike the non-seabed area, the dispute is so severe that it
may, unfortunately, even prevent UNCLOS from entry Into force.
Unlike the non-seabed area, these are new institutions, which
either cannot be created by customary international law, or, if
they are � and I would think, In some exceptional cases, they
can be -- It happens only after the broadest and clearest of
operations and general community acceptance. In addition to
that, ihe language between the UNCLOS seabed and non-seabed
portions even supports this distinction, with ihe seabed Part XI
talking frequently of states parties being bound, plus
navigational and certain other parts referring, for example, to
"all states." And finally, once again, we are on the other side
of the North Sea Continental Shelf Case distinction that I made
earlier. Here the issue Is more difficult -- to hold parties
responsible as customary international law because ii Is a
setting in which those parties seek to reject, not accept,
provisions of a Convention as binding general customary
international law.

The conclusion that I would reach from this is that
assertions that the ICJ would hold seabed institutional portions
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of the text as customary international law binding on non-
parties greatly overstates the uncertainties in this area.
Also, seeking to convey a general impression that there ls a
customary international law of a moratorium today flatly
mlsstates traditional and current customary International law.
Certainly, any such finding would do violence to normal
international law principles of customary law development.

Now, let's turn to the third point. From an examination of
the role of UNCLOS in creating customary International law,
let's ask another and perhaps more Important question: what
should that role be2 How should states, participants In this
customary international law process, react to the question of
what their policies ought to be on this question of customary
International law2 And remember, let's note In this connection
that the formation of customary international law ls a dynamic
process in which the positions taken by states as to what ls
customary international law will precisely Influence the outcome
of that Issue. With that ln mind, I believe It Is In the common
interest of all states today to adopt the position that the non-
seabed portions of UNCLOS are the best evidence of customary
international law absent a pattern of state practice to the
contrary, whatever position they adopt on the seabed portions of
the text. Reasons supporting this are as follows. First,
substantially ihe same law governs all until the Treaty goes
Into force, which could be two, five, ten years, or never.
Remember, as Ambassador Evensen pointed out, we have about
fifteen out of sixty ratifications today; there would be a one-
year wait even after the sixty ratif icatlons are obtained.
Prior to that time, there is a generally shared sense of what
the law is that will be binding on both signatories and non-
slgnatorles of this Treaty. I think we sometimes forget that.
Second, the non-seabed portions reflect the common interest. In
my judgement, the codification and progressive development is
virtually instantly accepted by the great bulk of the
international community. They should be encouraged. I would
also strongly endorse what Ambassador Evensen said on this
point, and explicitly add a recommendatlon that states should
adopt a policy to encourage the good codification and
progressive development that took place in those non-seabed
portions of the text � and that means all of it ln those
portions. In addition, the problem of divergent law Is as great
for parties as for non-parties even in a setting In which the
Treaty enters into force. For example, are non-Treaty parties
free to set construction standards for vessels operating in the
territorial sea2 Some spokesmen concentrating on non-parties
not receiving the benefits of the Treaty seem not to understand
that by the same reasoning they would also not have the burdens.
The resulting confusion would be as difficult for parties as for
non-parties.

I have now argued that the non-seabed portions of UNCLOS
ill are ihe best evidence of customary international law absent
a pattern of state practice to the contrary, and, simultaneously
and somewhat more controversially, that the UNCLOS negotiating
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process is the best evidence of a broadly based intention to
modify the 1958 Geneva Conventions. Also, that these provisions
ought to be so perceived by all nations in the common interest,
and that states should explicitly adopt this position and
conform their national behavior to lt.

Now, what are some of the objections or alternate
approaches to these recommendatlons2 One is an approach we hear
commonly presented � and it Is less an objection than an
alternate approach. It simply takes an article-by-article
definitional determination about whether each particular article
of the non-seabed portion Is today customary International law.
That approach is noi wrong; I simply believe that it is not as
useful in understanding the impact of UNCLOS within the
customary law process as a whole � again, for the reasons that
Ambassador Evensen stated so well, that this Impact has been
enormous and perhaps unique In the area. And, in addition, it
does not clearly focus on the common interest in broad adoption
of the non-seabed portions as customary International law; that
is, seeking to strengthen the achievement from UNCLOS III where
there was broad-based, genuine agreement on crucially Important
ocean issues.

Now, two other common arguments are clearly objections and,
I believe, are fundamentally wrong. They are based on pick-and-
choose and trade-off or package deals. Like most confusions,
these points get their ability to confuse precisely because, in
a sense, they are true. It is certainly the case, under Article
19 of the Vienna Convention,  again the Treaty on Treaties,!
that one is not free to pick and choose among the provisions in
a convention not permitting reservation. Ii is also abundantly
evident that there was a conception In terms of the treaty gum
treaty of a package deal, in fact, many package deals. Once
again in terms of the treaty ~ treaty, you accep1 it or you
reject lt as a whole. There was a trade-off in that sense, and
you cannot pick and choose. But It seems to me, the difficulty
arises because those arguments which are true In that sense are
wrong as applied to the process of customary international law.
Let's look first to the pick-and-choose and then the trade-off
package deal. What are some of the diff icultles2 The principal
problem Is that pick-and-choose for non-signatories confuses the
non-reservation rule of Article 19 of Vienna, and the Article 38
rule under the Vienna Convention that, for non-parties, states
that particular portions of a treaty can become binding
customary international law. The Issue is not then whether, as
treaty ~m treaty, you can pick and choose; the issue is,
rather, what portions if any of UNCLOS III are customary
international law or � again, somewhat more controversially
to what extent do the negotiations, the process, or the text
reflect a broadly based Intention of the parties to the 1958
Conventions to alter the legally binding obligations of those
conventions. In addition, this pick-and-choose approach is
wrong because again lt Is not in the common interest to reject
the non-seabed portion of the text as customary International
law. This approach seems to assume that UNCLOS is currently in
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force, and that it would be no problem for parties to adopt this
position in terms of the party/non-party interrelation.
Thirdly, it seems to me that this is wrong because ii ls
Inconsistent In its own terms. Frequently, the same states that
argue that you cannot pick and choose � that is, argue that the
developed nations that have not accepted the seabed portion
cannot have the benefits of ihe non-seabed portion
simultaneously urge that the developed nations are bound by the
seabed portion of the text. And finally, though this is only a
problem in context, the recent Bulgarian draft resolution that
was not adopted by the Preparatory Commission at its last
session � which embodied a strong pick-and-choose provision
is also wrong because it assumes that the Preparatory Commission
vote would be binding on non-signatories in determining
provisions of customary International law under Article 38 of
the Vienna Convention.

Let~s turn to the trade-off package deal. Again, the
starting point Is thai lt confuses the reservation problem under
Article 19 with the Article 38 customary international law
issue. This is the real issue. In addition, it proves too much
because UNCLOS is not solely a text, it is a process. The
customary international law development that has taken place
during that process has clearly not proceeded on the basis of an
overall package deal. If that were so, we could not, today,
have 200-mlle EEZs that are broadly accepted as customary
International I aw. Development of such 200-mlle EEZs clearly
has proceeded outside of the "package deal" overall yet is
clearly a part if you argue that everything has to be taken or
left alone as a whole such as the navigational or other
provisions. And finally, the package deal argument exaggerates
and oversimplifies any overall trade-off on package deals. It
assumes that the trade-off was non-seabed for seabed. That, I
think, is only partially ihe case. I would argue that the
principal trade-off was an extension of coastal state resource
jurisdiction In return for navigational freedoms and transit
passage through, over, and under straits, archipelagic sea-lanes
passage, etc. If you look to the travels, for example, of the
United States and the Soviet Union prior to the Caracas session,
and the package deals that were really negotiated and talked
about, they were not primarily the overall package deal of non-
seabed/seabed; they were, on some of ihe most important issues,
the extension of resource jurisdiction in return for
navigational freedom. That was the focus because, frankly, both
sides of that deal were ln ihe common interest of all nations.
In addition, there were many other package proposals that were
part of the overall package. The question of accepting a
twelve-mlle territorial sea was integrally linked to the issue
of straits transit passage. The question of accepting ihe
archipelago was certainly closely linked to the question of
passage through archipelagos. We could go on and on. In short,
there were many, many packages that were related In the overall
package. Finally, we sometimes hear a uniquely American version
of this package approach that focusses on the United States as,
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apparently, the bargainer with all ihe rest of the world in
which we are trading off deep seabed mineral interests in return
for navigational freedoms. There are a couple of problems with
this version. One Is that at least by 1973 and the first
session of the Law of the Sea Conference every cable thai went
out of the Department of State emphasized that the United States
had to not only achieve transit passage through straits, but
also assured access to seabed minerals. I have many scars from
the inter-agency process to remember clearly that balance that
was In virtually every cable or every discussion or every trip
of ihe United States during that time period.

And finally, the most curious thing about this peculiarly
American criticism is that it somehow assumes that in a
multilateral convention the United States Is able to trade off
every one else's interests in deep seabed access In return for
not only our own interest in navigational freedom but that of
all the other major maritime states. Indeed, a navigational
Interest in the common Interest of all nations. We note that
the Soviet Union put in straits articles before the United
States did ln the 1960s. Now, the real motivation In these
pick-and-choose and trade-off arguments -- in their extreme
versions � is to coerce the developed nations, particularly the
United States, into accepting the seabed mining provisions
without change. This motivation ls evident because the argument
presents a rather strange paradox in that some of those
supporting the treaty the most have been arguing that it has ihe
least effect under international law. Ii seems to me that if
that Is the motivation, it is profoundly mistaken for at least
three reasons. First, it Ignores the strong reasons rooted in
the common interest for maximizing the legal effect ot the non-
seabed portions, as well as posing serious difficulties for
parties In their relations with non-parties, even if the Treaty
goes into effect, if that view were to be accepted. It severely
understates ihe extent of ihe domestic opposition to the seabed
portions of the LOS text in the United States. In my judgement
this is not a partisan issue; I believe that virtually any
Democratic or Republican Senate, including that under President
Carter, would not have accepted the Law of the Sea Treaty
without a renegotiation of seabed mining. I realize that there
are other perspectives on that issue; I' ll just say that I have
not seen anything in terms of Congressional reaction that lends
support to a more optimistic view � and I say that with some
awareness of the context, as many others obviously have, of the
difficulty of getting any treaty through the United States
Senate. It requires an extraordinary two-thirds vote. I' ve
been actively working with the American Bar Association within
the last year to gei advice and consent for the Genocide
Convention which 1~m delighted to say was finally reported out
of the Senate Foreign Relations Committee last week by a sixteen
to zero to one present vote. We are hopeful that this Friday,
for the first time In the five times of being reported oui from
the Senate Foreign Relations Committee, the United States will
actually adopt the Genocide Convention in terms of Senate advice
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and consent. Bui that is a relatively simple, easy Convention
compared to the 300-plus articles and the enormous controversy
involved in writing a comprehensive charter, a constitution if
you will, for the basic norms of the ocean. In that setting,
you simply cannot afford to go to the United States Senate wIth
major differences on the seabed mining provision.

In addition, ii seems to me that this view promotes
confrontation and detracts attention from the real issue, which
is how do we promote a freely accepted, non-coerced resolution
of the current impasse on seabed mlnlng2 Let me conclude by
just briefly indicating two simple propositions that I believe
should guide us. I say this as a supporter of a good law of the
sea treaty with respect to trying to get agreement among nations
on ihe principles that will govern all aspects of ihe oceans.

First, we should recognize that the non-seabed portions of
the text � and this would be something that all nations should
accept as their policy -- are the best evidence of customary
international law absent a consistent pattern of state practice
to the contrary; that is, to give maximum legal effect for the
UNCLOS Treaty in that substantial area of agreement. Second,
that we � at an appropriate time of renegotiation of the seabed
impasse free from efforts at coercion on all sides � maintain a
clear focus on the desirability of meeting both the serious
objections of the developed and prospective mining nations and
the newer issues of mining polymetalllc sulfides that are not
neatly designed into the current system. I will not dwell on
the procedures as to how this might be done," I have simply been
optimistic all along, perhaps unreasonably so, that there are
possibilities if men and women of goodwill want to renegotiate.
And I would focus particularly on the procedural possibility
under Article 314 of the text that, firstly, enables a technique
of negotiation that would limit changes to the seabed mining
portion of the text � which I think would be the only way to go
� and, secondly, in its notion of Council consensus and
Assembly two-thirds vote is not all that different from the
basic consensus and voting provisions under which UNCLOS itself
proceeded. One cannot, of course, be confident that any of this
would be possible. It seems to me, however, that It is
important to maintain a clear focus on the desirability of that
kind of renegotiation. I would be particularly in agreement
with Ambassador Orrego's closing comments on that as well as
those by dens Evensen. Thank you.
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CONSOLIDATING THE RESULTS OF
THE THIRD UN CONFERENCE ON THE LAW OF THE SEA

BY PURSUING THE PROCESS OF THE CONFERENCE

Hans-Joachim Kiderl en
Deputy Consul General of the Federal Republic of Germany

San Francisco

After It turned out that the results of the Third UN
Conference on the Law of the Sea could not be generally accepted
by al I, or at least by al I of the more Important countries, and
that the treaty-making process as described in the yienna
Convention on the !.aw of Treaties had somewhat been stalled, it
has been a matter of main concern how to consolidate the outcome
of the Conference in a reasonable, acceptable way which takes
into account all legitimate interests, pays attention to the
legal situation, and keeps the future of the Convention open.

There is, on the one hand � and has always been since the
origins of the Conference � a w I dely and strongly felt interest
in a renewed certainty and reliability of the general law of the
sea. On the other hand, there is the well-known interest in a
comprehensive and internationally recognized regime for deep
seabed mining. Readiness to accept the UN Convention on the Law
of the Sea insofar as regul ati ons of the general law of the sea
are concerned has been decl ared also by those countries which
still oppose the Convention as a whole on grounds of the deep
seabed regime. The best example for this attitude is the
Decl aration of the President of the United States of 10 March
1983. The opinions expressed by the Declaration have been
criticized as being contrary to the legal situation after the
end of the Third UN Conference on The Law of the Sea, but the
idea of somehow separating the fate of parts of the Convention
dealing with the general law of the sea from the fate of the
deep sea bed mining regime has been the approach by far not only
of the United States government. This approach seems
legitimate, insofar as there is an immediate Interest in
certainty of law in the fields of nav I gati on, usage of exc I us ive
economic zones, marine scientific research, and protection of
the marine environment, whereas there seems to be for the time
being noi so much immediate interest in deep seabed mining.
Furthermore, the conventional regime for the deep seabed still
awai ts compl eti on.

The legal situation after the end of the Third UN
Conference on the I aw of the Sea offers simple solutions neither
for asserting the val idity of the general I aw of the sea
prov isions of the Convention as separated from the deep sea-bed
regime nor for the right to force this regime or its governing
principles previous to the entry into force of the Convention
upon countries which do not agree with it.

Arguing in favor of an early application of the general law
of the sea regulations � not only the basic concepts like the
twel ve-mile territorial sea or the EEZ as such but also for the
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checks and balances regulations securing third parties' rlghts-
cannot seriously be done without reference to the particular

characteristics of the Conference. There seems to be a
prevailing opinion thai the actual stand of the general law of
sea, if not taking into account the specific contribution of the
Third UN Conference on the Law of the Sea, is at least as
unsatisfactory with regard to certainty and reliability of the
law as was the situation before the beginning of ihe Conference.
For illustration I refer to Professor Oxman~s elaborations
before the Seventeenth Conference of the Law of the Sea
Institute ln Oslo last year Ll!. Consequently, also the
Declaration by the American President on the Law of the Sea of
10 March 1 983 refers to the characteristic procedural instrument
of "consensus," the key procedural tool of the Conference, to
underpin the opinion that some parts of the results of the
Conference have already become international law. There is
indeed a fairly widespread opinion, based on the analysis of the
work and procedures of ihe Conference, that the Law of the Sea
Conference, having been unique In many respects In the history
of International lawmaking, constitutes in itself a specific and
essential contribution to the formation of customary
international law. Reference should here be made to Professor
Jennings' conclusion, "Not only has customary law necessarily
been developing during that period fof the Conference!, but the
existence of the Conference has both contributed to and in no
small measure shaped the process" �!.

If it is indeed necessary to take into account the specific
procedural contribution of the Conference to the law-making
process in order to arrive ai some kind of solution of the
question of how to consolidate under the present circumstances
the results of the Conference in the field of general law of the
sea, Ii has also to be acknowledged that one of the essential
new elements In the work of the Conference and its procedures
and a constituent part of the consensus approach has been the
package deal concept. This concept allowed areas of different
interest and content to be linked and thus secured the
comprehensiveness of the Conference and of its results. As
noted by Professor Jennings f 3J, it followed from this concept
that "even firmly established parts of international law
were, so to speak, put in jeopardy by the negotiating process,
by being made part of it." If that is the case, then not only
agreement in one area of regulations has been made dependent
upon the acceptance of another, bui also an isolated Invocation
of more or less secured rules of international law may have
become more doubtful and questionable In the course of the
Conference.

The central question which arises here Is whether the
package deal approach legitimately survived the end of the
Conference, or whether it ls permlssable, once the Conference is
over, to analyze separately ihe validity of Its results.
Another more practical and political question is whether it is
wise to assert at this stage of the process that the package
deal approach lost its Impact and significance. Indeed it seems
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difficult, after the Conference has ended and before the
Convention has entered into force, to argue In the interest of a
quick consolidation of certain areas of the Convention on the
basis of a consensus achieved at the Conference, ignoring the
package deal concept which, at least while the Conference was
still working, conditioned all consensuses reached in specific
areas. Since the Conference on 30 April 1982 did not end with a
final consensus but with a vote, all consensuses reached in
certain areas remained unfinished; the whole building of the
Conference procedure still Is lacking a roof or, more correctly,
lt got a different roof from what the walls had been built for.
Changing to the voting procedure was somewhat a backfall into
the classical procedure of international lawmaking as used by
the International Law Commission and diplomatic conferences.
Now one cannot rely on the positive effects of the new character
and procedures of the Conference on the Law of the Sea for
securing a certain amount of consolidation in the field of the
general law of the sea regulations and on the other hand rely on
classical voting procedures for refuting the results of the same
Conference in ihe field of the deep seabed mining regime which
was ai the basis of the package deal concept. If the Conference
inaugurated new ways of international law-making and thus by
itself accelerated the process of formation of customary
international law, then that must be valid for all the
Interrelated results of ihe Conference. On the other hand, if
by finally turning back to voting the Conference lost its
special innovative character, that must affect all the results
of the Conference; and also the argument in favor of ihe
specific law-making effects of the Conference with regard to the
general law of the sea somewhat must appear weakened. It Is
apparently with this in mind that Professor Jennings mentions a
possible "loss of authority" of the text of the Convention, when
dealing with it turns back to the normal procedures of treaty-
maklng. According to him, this loss of authority would Include
in particular the "codifactory elements" of the Convention text
�3.

In fact there are good reasons to depart, at least for
still some while after the formal end of the Conference, from
the acknowledgement of a continued impact of the basic
principles which directed its work on ihe current developments.
Whereas the provision regulating the general law of the sea,
with the important exception of the setting-up of the
International Law of the Sea Tribunal, can mostly be applied
without awaiting further regulations, operation of the deep
seabed regime still depends on complicated ongoing regulatory
work of the Preparatory Commission, which ~~a holds the
negotiating process open and constitutes a continuatlon of ihe
Conference. Furthermore the main, partly conflicting interests
at stake are still essentially the same as at the time of the
Conference: the Interest of seafaring nations In achieving
better certainty and reliability of transit and passage rights,
the interest of the industrialized countries in reaching a
secure, internationally-recognized legal basis for deep seabed
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mining, the interest of developing states to avail themselves of
international rights to share In the riches of the Area. It
seems obvious that only by respecting content ~ procedure may
widely if not universally accepted results be expected in the
near future.

The uniqueness of the Third UN Conference on the Law of the
Sea is not a past phenomenon. Since the Conference did not find
an end consistent with Its directing principles, lt should only
be regarded as logical if also the post-conference evolution
turns out uniquely. In this regard also signature as an
instrument on the way of international treaty-making does not go
unaffected. The Conference indeed construed signature beyond
its rather modest consequences according to Article 18 of the
Vienna Convention on the Law of Treaties, as entry condition for
full participation In the work of the Preparatory Commission for
the International Sea-Bed Authority and for the International
Tribunal for the Law of the Sea and for participation in the
provlslonary regime of Preparatory Investment Protection �!.
The comparatively long delay of two years, ending December 9,
set forth for signature underlines the importance the Conference
attached to this aci. Not only as just a move towards a
definitely negotiated treaty, as in Article 18 of the Vienna
Convention, the Third UN Conference on the Law of the Sea
conceived signature as a formal expression of willingness to
continue negotiations on a certain material and formal basis.
That In particular applies to the deep seabed regime. For those
areas of the Convention where there are no more negotiations
necessary, especially for the general law of the sea, signature
ln the specific meaning of the Conference places ihe signatory
state in a better, In some cases the only, position to argue in
matters of interpretation and application of the rules of the
law of the sea as contained in the Convention.

There may be a lot of uncertainty persisting with respect
to the future process towards a law of the sea based on ihe UN
Convention and to the exact legal nature of signature under the
rules set forth by the Conference. However, for the foreseeably
long period between signature of the Convention by a large
majority of states and its formal entry into force after ihe
necessary number of ratlfications have been obtained, and to
some extent possibly even afterwards, signature of the
Convention provides a legitimate standing in the ongoing law-of-
the-sea-making process. That does not mean, of course, that
signature of the Convention wIth regard to the formal procedure
of coming into force of the Convention, and after the end ot the
continued post-Conference process, does mean anything more than
set forth in Article 18 of the Vienna Convention. The
difference lies with the ongoing lawmaking process as initiated
and brought to an only provislonary end by the Third UN
Conference on the Law of the Sea.
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COMMENTARY

Brian Hoyle
Office of Ocean Law and Policy

U. S. Department of State

lf I may paraphrase Sam Ervln, I am not a legal scholar
here to tell you great thoughts and to think great thoughts
about the law of the sea in the post-Conference period, but
merely a civil servant charged with formulating and Implementing
U.S. policy on the law of the sea during this period. I'd like
to share with you some of our experiences.

First, at the expense of being repetitious for a moment,
let me reiterate what the basic U. S. policy is. We will not
sign and we will not ratify the 1 982 Convention. This Is, of
course, because of the seabeds pari of the Convention. The
United States will abide by the rules of international law
contained in the non-seabeds part of the Convention as
reflecting existing international law, both customary and treaty
law. My experience ln negotiating and consulting in the past
two years with over twenty-four countries suggests that this
real I y is the preval I I ng view in the real world� . With but one
exception, we have not, in consulting with these twenty-four
countries representing virtually the entire cross-section of the
world community, encountered one country which has denied that
the United States enjoys the rights of straits transit, the
right of archipelagic sea lanes transit passage, the right to
establish an exclusive economic zone, the right to claim the
full extent of the continental margin.

The only country that has challenged us has been the Soviet
Union, which has been very vocal about the contractual theory of
the Law of the Sea Convention, the so-called "package deal" that
you have to buy the whole thing In order to have any rights and
you cannot have any rights lf you don' t. As Professor Moore has
pointed out, this is self-defeating and the Soviet Union ls
surely coming to realize this. In order for a state to have any
duties, as reflected in the Convention, one must also have the
rights. One of the basic first-year concepts that one learns ln
contract law ls that rights and duties run together. Surely the
Soviet Union must realize under its professed theory of the LOS
Convention that a straits state that does not ratify the
Convention has no obligation to allow the Soviet Union a right
of straits transit. This is absurd.

We need a common body of international law of the sea. In
the real world states already recognize the 1982 Convention as
customary international law. I doubt that there is one state ln
the world that believes itself to be qualified as an
archipelagic state which does not believe that under customary
International law lt has the right to establish an archipelago.
Similarly, not one state we have consulted with which enjoys a
right to an archipelago or a right to a twelve-mile territorial
sea overlapping a strait has denied that it has ihe corollary
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obl igation to al low a right of straits transit or a right of
archipelagic sea lanes passage. Similarly, states with a right
to an exclusive economic zone believe that they have the right
to establish such a zone. Not one state we have consulted with
has denied that It also has the obligation to implement those
parts of the Law of the Sea Convention applying to the economic
zone. This of course does not mean that there weren't some
strange statements made in Moniego Bay and Indeed some strange
statements made since then about the content of the economic
zone package or the archipelagic package. But ihe point is that
all of those disputes arose from provisions In the text and did
not arise on the basis of whether or not states were signatories
or non-signatories.

Every contentious issue that we have encountered involving
the law of the sea in the last two years has involved the
Interpretation of ihe Convention and the application of any
particular rule of the Convention. It has not arisen ln the
context of signatory versus non-signatory nor party versus non-
party. The states with whom we have consulted, some of whom
intend to sign and ratify the Convention and others who do not,
are all in the process of bringing their domestic practice Into
conformity with the international law of the sea as reflected in
the Convention.

The issue of whether or not the Law of the Sea Convention
ever enters into force is beginning to lose its relevancy. The
point Is that the international community is and has adopted a
common body of international law of the sea on those parts of
the Convention which are evolutionary as opposed to
revolutionary. And by that I mean the traaltlonal uses of the
ocean: navigation, fisheries, continental shelf oil and gas
development, those parts that have recently been Introduced but
have evolved over time relating to pollution and marine
scientific research. The non-law-of-the-sea part of this
Convention Is being rejected by those states which are most
affected by it.

Now if I remember correctly from my International law
course, in order for a rule to become customary international
law, states must feel that they are obligated to act in
accordance with that rule, which must be applied and accepted by
those states which are most affected. I would submit that the
seabeds part of this Convention has been rejected by those
states which are most affected. Three of the nine or ten
countries which have the ability to engage ln seabed mining have
not signed the Convention. Two of ihe countries that have
signed the Convention have stated clearly that unless the
Convention is fundamentally changed in Pari XI, they will not
ratify the Convention. Those countries with the technology and
know-how to engage in seabed mining reject the notion that this
Convention will be binding on non-parties to the Convention in
relation to seabed mining.

The seabed mining part of this Convention is based on the
creation of international organizations. It can only be
contractual. In order to create an international organization
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one has to have a contract. The notion that the common heritage
principle, a principle as yet undefined, has already evolved
into international law is clearly rejected by the United States
and has been consistently since Ambassador Stevenson first spoke
in the Seabed Committee. The consistent position of the United
States has been that the common heritage can only be defined by
a generally accepted international convention. We certainly
today do not have a generally accepted International convention.
The common heritage principle contained In the Law of ihe Sea
Convention ls such part and parcel of the regime established ln
Part XI that I cannot believe that It could be conslderea a rule
of International law if one attempts to separate lt from that
regime. There is really no substance outside of the regime and
ihe machinery created tn Part XI.

Now one might ask, why is the United States not
participating In the Preparatory Commlsslon2 The gentleman from
the Federal Republic of Germany said that the Preparatory
Commission is an ongoing process, a contlnuatlon of the Law of
the Sea Convention. This is not the position of the United
States. To put It very bluntly, we do not believe that ihe
Preparatory Commission Is vested with the power to turn a sow' s
ear Into a silk purse, if I may use a proverbial expression.
The Preparatory Commission merely has the authority to write the
rules and regulations to implement Part XI. As a Preparatory
Commission pursuant to a treaty its job, its charge, is to
implement the Convention, not to rewrite that Convention.

The United States accepts the idea that it would be very
desirable If Part XI could be renegotiated. But now Is not the
time to do It. The political will does not exist. At such time
as the political will exists, I would accept John Moore's
proposal immediately. The United States will engage in such a
negotiation. But quite frankly, the International community
still believes that we will at some point come to heel and
accept this Convention as presently written. Such is not the
case. Thank you.
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COMMENTARY

Jack Garvey
Faculty of Law

University of San Francisco

Thank you, Mr. Chairman. I'm going to address the Issue I
find still unfocused but implicit in everything that has been
said today. It should be noted the declared topic of the panel
ls the impact of the Law of the Sea Convention as a tool for
strengthening the international legal order. The key question,
then, ls whether the Convention has or has not strengthened the
international legal order ln a time of serious decomposition of
that order.

In one sense, ihe answer ls easy. I~m going to relate this
easy answer in terms of an episode which occurred at my home
last week. My eight-year old daughter disclosed to my six-year
old son thai the earth was round. This caused him much
consternation. Particularly he was troubled by why people on
ihe other side of the earth dldn't fall off. knowing of course
that Dad ls a teacher, the children came to me for resolution of
the dilemma, at which point I began to engage ln a very
complicated explanation of the concept of gravity. There was
expression of increasing frustration and skepticism on my
chlldren~s faces. Finally, my six-year old could restrain
himself no longer and blurted out, "Well, Daddy, what's the
answer2 Is the earth flat or round2" At this point my wife
interjected to save the day, as she often does. Said she,
"You' ll have to be patient, children, I'm sure Daddy can teach
lt either way."

And having listened to our speakers today as their remarks
have related to this question of assessment of the value of the
Law of the Sea Convention, I'm convinced we can teach it either
way. Nevertheless, we can address thai fundamental question of
evaluation.

Firstly, we should make a pretty clear distinction between
our concepts of law as rules and law as process. Our evaluation
depends very much upon whether we take a rule-oriented or
process-oriented perspective.

Considered as rules, ihe legal regime prior to the Law of
the Sea Convention was surely characterized by a lack of clarity
and a lack of authoritativeness. We did not lack rules. There
were rules plenty enough. It was simply that the growing
ambitions of coastal states, changes of technology, concerns
about freedom of navigation and military uses of the sea,
created ihe impetus for a new effort to clarify, refine, and
develop applicable principles.

On the plus side of that effort, one can certainly agree
with much of what's been said today in that a contribution has
been made towards clarity and towards establishing legitimacy
for principles of international law and towards contributing an
element, a much greater element of predictability, to
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international conduct relating to the law of the sea. Certainly
of special importance Is that distinctive and often original
ideas were developed as principles and agreed upon in the
context of the Law of the Sea Convention, preeminently the
exclusive economic zone, archipelagic basellnes and waters,
Innocent passage of ships, the twelve-mile territorial limit.
All of these have achieved new definition, a new degree of
consensus, and indeed new reality as InternatIonal legal
principle, perhaps most notably because even the most
influential non-party has been willing to subscribe to the new
rules as evidenced by the United States~ proclamations. In this
perspective, one can certainly concur in Professor Moore's
statement that UNCLOS III Is the best evidence we have today of
the law of the sea.

On the other hand, there were left In the Law of the Sea
Convention important ambiguities and silences -- disposal of
nuclear wastes, military use of the economic zone, rules
concerning the Arctic and Antarctic, and so on. So that very
important areas which require instruction, which require
predictability, which require definition, have yet to be
meaningfully addressed by the international community.

Perhaps even more significant, on the negative side of the
impact of the Law of the Sea Convention on the development of
the international legal order, we have this concept of
"consensus," which Is a term used rather loosely in discussions
about the Law of the Sea Convention. Closely considered,
though, it really takes on a character which is quite distinct
from "consensus" as traditionally defined as a source of
customary International law. It~s a distinctive consensus,
distinctively weak relative to customary international law
traditionally defined as the practice of states. And its
weakness is evident in some of the concepts that we' ve heard
most discussed today, the common heritage principle being the
outstanding example of a central idea without an agreed center.
We have heard very different definitions given to thai principle
as either a property concept or a trust concept, depending upon
which constituency in the debate Is speaking. The problem,
otherwise stated, is the concept of "negative consensus, " which
of course is not the same thing as the practice of states. When
a chairperson of a committee terminates discussion of a point of
principle by saying that It will be adopted unless there is
objection, this is a far cry from the kind of affirmative
representations of natlona I interest that one finds in the
customary development of international law through state
practice.

The same weakness Is evident in the concept of "package
deal." Professor Moore has stated logical arguments about the
package deal debate. But I think the really important thing to
recognize Is that ihe package deal as well as the "pick and
choose" argument have to do with political dynamics of the
development of the law of the sea, dynamics that will not simply
pass away despite the most compelling arguments about what the
deal really was, If any. The "package deal" argument is an

59



argument that wl I I continue, as wel I as the "pick and choose"
complaint of representatives of the New International Economic
Order. Professor Moore did in fact acknowledge the weakness in
this developing body of principle by repeatedly employing ihe
phrase "absent practice to the contrary." And indeed there is an
irrepressible suspicion as to numerous aspects of the Law of the
Sea Convention that these more political than logical problems
will persist, demonstrating the Convention's failure to satisfy
the essential requirement of binding international law, the
adherence of states, especially Important states. The problem
is not quite "where's the beef ." The problem is, "where's the
glue that holds the package deal together2" Isn't that the
problem, that there Is probably noi the kind of glue available
that binds and makes predictable customary areas of
International law?

There Is much more reason to see the significance of the
Convention as legal process than as legal principle. Notable in
ibis regard Is the significance for international law of ihe
Convention's innovative provisions concerning the settlement of
disputes, especially in view of the scope, fluidity,
flexibility, and binding nature of the dispute settlement
procedures. Thus, as to the Sea-bed Authority, whatever side
one takes in the debate � whether the authority is regarded as
legitimate international organization or the Instrument of a
conspiracy against the free market and western democracies under
the rubric "New International Economic Order" � whichever point
of view one takes, its significance cannot be denied.

But finally, I think there is an even more important
process perspective on the Law of ihe Sea Convention than iis
particular procedural and structural formulations. We neeo to
assess and appreciate the process as a whole, what this kind of
multilateral Convention represents as a technique and a
procedure for the development of international law. Such
assessment requires new thinking about the way that the
international legal environment has been structured, new
thinking perhaps as radical as the shift In ihe physical
sciences that left the Newtonian view an interesting antique.
The adjective "unique" has been used repeatedly today. Why2
Because we do have here a uniquely multilateral and and
extensive treaty-lawmaking effort on a global scale as to a
global problem. Certainly national interests were the ongoing
dynamic of that process. But there Is no question that the Law
of the Sea Convention is a symbol and a realization of community
values. As such, ihe Convention process presents for the
international community a remarkable opportunity to learn how to
organize and process other disputes in areas such as outer
space, communications, and nuclear control. The true measure of
the impact of the Law of the Sea Convention, I believe, will be
our assessment of where It was successful and why was it
successful, where it failed and why it failed. The
generalization of those Insights Into useful formats for other
subjects, useful organizational principles and procedures, is
the most promising task at hand. For my children's question
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whether the earth is flat or round, the answer was of course
settled by the natural order of things. The Impact of ihe Law
of the Sea Convention we ourselves will resolve in the longer
term by how well we do In identifying and accomplishing this
task of understanding.
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COMMENTARY

Rear Admiral Bruce Harl ow
Assistant Deputy Judge Advocate General

United States Navy

I'm In agreement with most of what our international guests
have told you this morning, but perhaps we differ on a
fundamental assessment of the nature of the LOS treaty process.
That Is, what did the Law of the Sea Treaty achieve and what can
it achieve in the future vis-a-vis navigational issues2 When we
talk in terms of it being a lawmaking document, our thinking can
get a bit confused.

My feeling is thai, to the extent ihe treaty deals with an
existing pattern of navigational activities, we should not think
in terms of its being a document that creates new rights.
Generally speaking, it was not intended to create rights to
unprecedented navigational activities. Certainly, from my
perspective as a representative of a portion of ihe United
States interests, I never viewed the negotiating process as
being one which, If not successful, would cause the Unl ied
States to lose a whole spectrum of existing International rights
that it had exercised In the past. I would dare say thai no
nation participating in the negotiations considered that its
existing economic, military, and political rights In ihe oceans
were dependent upon the success of the LOS negotiations.

One has to distinguish between the importance of
articulating rights � that is, clarifying the nature of
existing rights -- and the existence of rights themselves. The
mere fact that a right has not been articulated does not mean it
is nonexistent.

Let me comment on the issue of consensus. One could
conclude, and I agree, that the negotiations did proceed on a
basis of consensus. From this, one might assume that it
proceeded on the basis that there would be an absolute and
universal meeting of ihe minds, provision by provision. This
was certainly aof the case and Indeed was not an expectation
that any of the delegations held. I think we would all have to
agree that the treaty is not free from ambiguities. It ls not
completely comprehensive in its coverage, and indeed one can
conclude ln looking at the negotiating history that nations do
not all interpret the articles in a consistent manner. So, when
you talk about consensus, I think you have to think of it as a
very nebulous concept. Nonetheless, the LOS treaty does offer
Itself as a potential blueprint for the development ot what
might be termed a refinement of customary international law
through fair and balanced interpretation and Implementation of
iis navigational provisions.

Mention has been made of the "package deal" and certainly
from my perspective I would agree that there was the concept of
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a "package deal" in connection with the give-and-take at the
negotiating table. That's a dynamic of virtually all
international negotiations. But I for one never thought that
the concept of "package deal" would be shifted Into the
implementation process when you' re dealing in areas that are
extraneous as far as their logical application is concerned.
There is a logical connection ln areas sucn as the breadth of
the territorial sea and Its impact on navigational rights
through straits. I therefore think it does make sense, In ihe
Implementation phase, to think of territorial sea provisions as
a package deal. But to hold portions of the treaty hostage to
Implementation of extraneous provisions would be a tragic
mistake. It would preclude breathing life to key portions of
the treaty that can form an effective blueprint for present and
future maritime activities.

Mention has been made of several nations' non-signature and
the question of whether the LOS treaty will come into force. I
believe it is a mistake to place too much weight on the Issue of
non-signature or non«ratification. Indeed it is a mistake to
give too much weight to signature or ratification. I believe a
nation, if lt wants to take an independent or abusive course,
can do so as a ratifier of the treaty or as a non-ratifier. My
point is thai mere ratification or bringing the LOS treaty into
force doesn't mean the world has successfully created a
meaningful regime. I would dare say that our work really lies
ahead of us. As far as the non-seabed portions are concerned,
we' re faced with the day-to-day problems of how and where we
undertake maritime activities. I think the treaty offers
promise as a potential blueprint, and ihe challenge before all
of us -- indeed I think that would be the real benefit of a
meeting such as this � is to think In terms of how to best
implement and intelligently Interpret those provisions dealing
with reai-world issues, problems, and activities that presently
confront the maritime nations and coastal states throughout the
world.

Questions have been raised as to what portion of the treaty
constitutes customary law, that Is, which provisions may reflect
customary Iaw, and which do noi. In reference to transit
passage it would be my position that the treaty does reflect
customary law. To suggest otherwise flies in the face ot a
long-term reality as demonstrated by the practice not only of
the United States but other maritime nations as well. If you' re
talking ln terms of a unique articulation, yes, I would agree,
"transit passage" has never been used before In an agreement.
Nonetheless the fundamental right to navigate through straits
does exist In the law independent of the concept of "transit
passage." Indeed, one can argue thai if you' re looking for an
existing articulation of a generalized principle applicable to
straits in an historic context, one could comfortably, at least
I could comfortably, look to the general concept of the "due
regard" in connection with high seas rights. I think a
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fundamental and indeed brilliant articulation of the balance
that nations have historically achieved in the maritime
environment Is incorporated in the principle that the high seas
can only be used with due regard to the rights of others. That
principle would serve us well even with regard to navigation
through International straits.
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DISCUSSION AND QUESTIONS

CAMERON WATT: I am an historian of contemporary international
politics. I address this question both to Mr. Evensen and to
John Norton Moore. It starts from the premises that some of the
arguments of international law used by people on both sides of
the dispute are political rather than legal in nature but they
are intended to convince, if not to coerce. And that some of
the statements, such as that of Mr. Hoyle, have been Interpreted
as negotiating positions rather than as Immutable principles.
And that the consensus which was arrived at on the draft of Part
XI on the seabed was arrived at by methods which, so far as the
United Kingdom delegation was concerned, involved a certain
amount of arm-twisting. It Is surprising the degree of
bitterness which one can encounter among members of ihe
delegation now that the United States has changed tts mind and
decided not to go ahead with the draft, which it was largely
instrumental ln putting into the treaty.

No one is going to challenge the United States on the
issues arising out of the treaty, not on grounds of the
International legal position but simply because nobody except
lunatics like Khaddafl or the Shlltes of Iran are going to
challenge the United States on an issue of power. But the
question to raise with respect to the less powerful but
vulnerable non-signatories Is: who is going to have
jurlsdlctlon over this2 If you say that the International Court
of Justice or the International Tribunal is going to have
jurisdiction, what is your reaction to the experience of the
British government In relation not to one, but to four, disputes
over the Icelandic government's extension of its jurisdiction
over fisheries long before this was a matter of customary
international law2 My government lost four times in practice.
I know that it has been said by a British ambassador that to
lose four times argues a I litle carelessness, paraphrasing Oscar
Wilde, but nevertheless that Is what happened, and how, perhaps,
would Mr. Evensen, remembering his antlcolonialist arguments,
and Mr. Moore advise governments such as that of Italy or the
United Kingdom to proceed2

JENS EVENSEN: I feel that I should not attempt to give the
United Kingdom government any advice; it can very well take care
of itself. But I would like to refer them to one Interesting
question which was taken up here. I think it was perhaps the
first basic example of whether certain principles of
International law existed or not with regard to the oceans, and
that was the case which was Instituted by the United Kingdom
vis-a-vis Norway pertaining to two issues. The first issue was
whether Norway was allowed to have a four-mile territorial zone
Instead of a three-mile territorial zone. The second issue was
to what extent Norway could draw straight baselines across
fjords and between outlying islands and skerries and measure the
four-mile I imit from these basel ines.
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The first Issue, that of three versus four mlles, was
presented by the British, but Ii was given up and they admitted
that perhaps Norway had a right to a four-mile territorial zone.
I think that that was the first Indication in international law
that the three-mlle I Imit was not the sole valid expression of
International law with regard to the breadth of the territorial
sea, and as such it was very interesting. I feel it will be a
marvelous achievement if we can now Interpret the Convention to
the effect that we have agreed that twelve miles would be the
maximum breadth of the territorial sea. That issue Is quite
difficult because you have many countries that have claimed
limits wider than twelve miles. Some of them perhaps agreed to
a twelve-mlle principle because a 200-mlle economic zone was
accepted as a corollary to ihe twelve mlles. So this is a very
interesting development.

The straight-basel ines principle was real I y hammered out in
the decision rendered by the International Court of Justice on
12 December 1951, and lt was In itself revolutionary in many
respects. Ii demonstrated to me that perhaps there are certain
principles of International law that would not fall under the
categories of conventional law, customary law, or general
principles of law. Actually the Court here found that the
practice ot Norway was acceptable as an expression of
international law in view of the need to protect, for instance,
the local population with regard to the technological revolution
in fishing gear and so on, and it accepted the baseline system.
It was included more or less verbatim In the 1958 Convention on
the Territorial Seas and it came Into the present Convention
more or less verbatim from that 1 958 Convention. So I believe
that at least this one case between Norway and United Kingdom
has demonstrated the flexibility of international law and the
Importance that the International Court of Justice paid to
certain basic needs of countries, the technological
developments, and so on. And I also feel that in view of this
practice of the Court and this case we may expect that the Law
of the Sea Convention of December, 1982, may play an important
role in the Court's further development of questions pertaining
to ocean space.

JOHN NORTON MOORE: Because time Is I imited, I w II I conf Ine
myself to Just a couple of general points. Although we normally
recognize that there Is a struggle for power In the
international community, I think it Is noi always as clearly
recognized that in many areas there is an equivalent struggle
for law or for authority -- that is, for good law that is in the
common interest. Within that ongoing struggle for law, much of
which is taking place on law of the sea issues, politicized
approaches are adopted from time to time. When are political
arguments legitimate and when are they Illegitlmate2 I would
say that when we are trying to describe accurately the state of
customary international law or the governing international law,
politicized arguments have no place. The only way to recognize
them one way or the other is in the marketplace of ideas.
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Ultimately, it is this audience and every other audience and all
state governments ln general that will separate the politicized
from ihe non-politicized. In that connection the old saw of the
mapmaker Is the useful one to apply: if there ls a discrepancy
between the map and the terrain, it Is the terrain that governs.
lt is, however, perfectly legitimate to make political
recommendations about what state behavior ought to be ln that
struggle for law. I think thai Is indeed a legitimate and
Important political component we sometimes forget, and
particularly on this customary International law question; it
leads me to argue that we ought to regard all of ihe nonseabed
portions of the text as the best evidence of customary
International law.

The last point: who decides all of ihls2 The decentralized
process of state practice and reciprocities and counter-
rectproclties and to some extent, in the occasional case, a
decision by a third-party international tribunal. Professors
Oxman and Sohn have some important proposals about how we mlgnt
Implement the compulsory third-party dispute settlement
provisions of ihe LOS process more effectively. I hope there
will be an opportunity to hear from them on that.

EDUARDO FERRERO COSTA: In the short time I have, I will only
address the Geneva Conventions of 1 958 mentioned by Professor
Moore. He has been saying that the Geneva Conventions, as
supplemented by customary international law, are the current
status of the law of the sea. My comment is in regard to the
validity that the Geneva Conventions may have today. I think
that after UNCLOS III and ihe developments that have occurred
since 1 970 In the law of the sea, in the practice of states, and
In the international system, we should not speak any more of the
Geneva Conventions as the basic source of international law.
First, if we look at the contents of the current law of the sea,
there are differences in everything. There is now an acceptance
of twelve miles of territorial sea and of a 24-mtl e contiguous
zone. And, of course, there Is a general acceptance of the
exclusive economic zone up to the 200 mlles that was noi even
regulated in the Geneva Conventions of 1958. Even with
reference to the high seas, there are differences; In the Law of
the Sea Convention there are some articles regarding the
peaceful uses of the oceans and new regulations for the
conservation of the species. In ihe case of the continental
shelf, Its definition now Is completely different from thai ot
the Geneva Convention, because It goes up to 200 miles.
Finally, last but not least, now we have the recognition of the
international zone of the seabed declared as the common heritage
of mankind. Consequently, no really important issues of the
Geneva Conventions are maintained now in the Law of the Sea
Convention In the current customary international law.

Also, there are big differences tn the process of
negotiation and approval of the Geneva Conventions and of the
Law of the Sea Convention. On the one hand, in UNCLOS ill we
had seventeen years of negotiations, six Informals, and then the
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conferences, with participation by all states of the
international society and representatives of some International
organizations. On the other hand, at UNCLOS III states~
representatives worked with the consensus method and the
"package deal" approach.

Many complex and new issues were included and adopted In
the Convention in a completely different way than the Geneva
Conventions were approved. Therefore, we should not talk of
current customary law based on the Geneva Conventions. In fact,
the big question to answer now is: what Is customary
International law and where w II I we find it2 Legal discussion
should focus on the content of customary International law and
on the new sources of international law. As Ambassador Evenson
said, has the United Nations acquired some law-making functions
which are different and not regulated in the Charter2 Are there
or are there noi other sources than those mentioned In the
Statute of the ICJ2 We must take into account the concepts of
consensus, the validity of resolutions of international
organizations and international meetings, the "package deal"
agreements, and things like thai.

JOHN NORTON MOORE: I think Professor Costa has given good
reasons why it Is the best policy and In the common interest to
regard ihe non-seabed portions of UNCLOS as the best evidence of
customary International law. I am delighted with that position
and quite prepared with him to support it. I talk about the
1958 Conventions because, lf we are to accurately and honestly
perceive ihe international law that does apply until the
Convention goes into effect or in the complex party/non-party
setting, the starting point for parties to them today are those
1958 Conventions. There ls the issue of customary international
law and also the point I made about the Article 18 obligation
for signatories to adhere to the provisions in the UNCLOS text
or at least not to take actions that are inconsistent with the
object and purpose of the Treaty. So I would hope, indeed would
argue, that ihe extent of development of customary international
law that has already taken place would enable us to talk
accurately about the Convention as the best evidence of
customary international law today.

JON VAN DYKE: The argument that Professor Moore presented this
morning was, I think, heavily weighted on the moratorium
resolution of 1969; his argument showed a substantial number of
nations that were against the Idea of a moratorium. If my
memory serves me correct, most of those 28 nations that voted
against It have now signed the Law of the Sea Treaty. So my
question would be: given the development of the Treaty, the
signature by a vast majority of nations, including many of those
that voted against the moratorium resolution, cannot we say at
least that the U.S. position that mining is a high-seas freedom
has been rejected, leaving the matter ln a state of confuslon2
I will direct the question to the panel.

68



JOHN NORTON MOORE: I think the answer is clearly no. You have
to start with the assumption that customary international law,
to be meaningful, really does require some fairly evident degree
of consensus in the international community. You must also take
into account the views of the most affected states. Nations
that will engage in deep seabed mining are entitled to a
somewhat greater weight than, let us say, simply a counting of
numbers In the process. I think thai Is a generally accepted
principle of looking at customary international law. If you
take that and go back to the moratorium resolution, not just one
resolution but the whole history of the moratorium effort, and
indeed to an effort to pass a variety of additional moratoria
resolutions which were rejected, I think it Is quite clear what
the positions of the nations were. The other developed nations
have In no sense waived their positions on the moratorium
resolution by signing the Law of the Sea Convention. They have
not Indicated by signing the Law of the Sea Convention that they
believe that the moratorium resolution has become part of
customary international law. So, and particularly for the
United States, the United Kingdom, the F.R.G., and a number of
other nations that are major players In the process, the premise
does not apply. They have not signed ihe Law of the Sea Treaty,
so I think in that respect lt is even clearer that this ls not
in terms of the moratorium a principle of customary
international law. Bui you do not need to go to the opposite
extreme and conclude that there is absolutely no content of
customary international law in the common heritage principle. I
would stand by the sense that lt is today customary
international law reflected In the position of all states, that
even absent a Law of the Sea Treaty, it Is illegai for nation
states to extend areas of national jurisdiction Into the deep
seabed area.

JON VAN DYKE: Just a quick follow-up. Customary international
law, of course, depends on state practice. Since we have no
state practice whatsoever on deep seabed mining, we have really
no precedents. What we have is an international community
trying to develop norms on the subject over the past fifteen to
twenty years and various documents to give us guidance as to
what the views of nations are on their obligations. So we had
in I969 a difference of opinion. We then had a long negotiating
process leading to a treaty that was accepted and signed by the
vast majority of nations. So it would seem to me that at least
we have a rejection of the position that this Is a freedom of
the high seas, leaving us at best with the matter In confusion
and without any norm on the subject.

JOHN NORTON MOORE: Just a brief observation, If I might, in
response. Customary international law Is not solely an Issue of
state practice, as I think you would concede, bui of

as well. Indeed that is what one looks to on these
expressions that you have heavily weighted. But I see  I! the
set of clear votes and understandings and statements made on the
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moratorium resolution as a process through time; �! that the
deep seabed mining issue effectively upset the consensus and ls
the problem in the conclusion of the LOS treaty; and �! a
pattern of state practice today that clearly does not reflect
consensus on ihe moratorium principle as part of customary
International law. If we accept your assessment that we do have
a pattern of confusion, remember that the basic principle of
international law is that of the ~ case, that that which is
not prohibited remains a freedom under international law.

BRIAN HOYLE: I would disagree with the statement that there is
no state practice on deep seabed mining. There has probably
been something on the order of half a billion dollars spent on
deep seabed mining to date, up through exploration of mine
sites. The only exploration that has taken place by six
international consortia and possibly a seventh or eighth has
been outside the Law of the Sea Convention. The United States
has issued exploration I icenses. I do not think we could accept
for a moment the notion that some international legislature has
prohibited this. The most affected states have all passed deep
seabed mining legislation, their natlonals have carried out deep
seabed mining exploration, and they are all in the process of
granting exploration licenses.

BERNARD OXMAN: Several speakers this morning referred to
continued negotiation on Part XI, possible amendments, and their
relationship to the Preparatory Commission. I have a question
for Ambassador Orrego in this regard. First, as Professor Moore
pointed out, Article 314 of the Treaty gives the Council and the
Assembly of the Authority the power to adopt amendments on deep
seabed mining at any time. Second, Resolution I on the
Preparatory Commission, paragraph 5 a!, states thai the
Preparatory Commission shall prepare the provisional agenda for
the first session of the Assembly and the Council and, as
appropriate, make recommendatlons relating to items thereon. I
deduce two conclusions on which I would like Ambassador Orrego
to comment. The first Is thai ihe Preparatory Commission has
the legal authority under the resolution, If it so chooses, to
place the issue of amendments on the agenda of the Council and
to recommend amendments. The second ls that Mr. Hoyle and Mr.
Malone  see Luncheon Speech! addressed, I think correctly, what
is really the nub of the question: political will. That is my
own view, but I would like comments on this. It is premature to
discuss amendments to the Convention until further progress is
made on drafting the provisional regulations, and only at that
time will we have a clearer idea of which precise provisions of
Part XI and its annexes are basic Impediments to the goal of its
practical and universal implementation that cannot be overcome
by regulations themselves. I would hope Ambassador Orrego could
comment both on the question of ihe legal power of the
Preparatory Commission and on the question of the advisability
of discussion.
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FRANCISCO ORREGO: On the first point, I tend to agree with
Professor Oxman that not only the Preparatory Commission has the
power to propose amendments under the terms of Resolution I, but
probably any international organization when there Is a need for
introducing amendments or other approaches to the process as It
develops. I think that the drafting history of this Convention
proves that very well: ai any point where new thoughts might be
required in this field, there could be various ways to Introduce
amendments. One is quite clearly Resolution I; another Is the
provision of Article 314 of the Convention; and there could
still be other ways that one could look into, including, of
course, the recourse to implied powers, which are always quite
helpful tor this matter. I don't really think that initiative
for an amendment would be a problem if there is agreement to do
that.

This leads, of course, to the second part of the question
which is somewhat more complicated. The problem of political
will is very much related to what has to be amended. I am quite
surprised by the "festival of the pick and choose" that we have
heard over the past few hours. Two points well summarize the
whole problem. As far as we have heard, what ihe United States
accepts from the Convention is regarded as customary law binding
everyone. Conversely, what the United States does noi accept
from the Convention is regarded as no law at all for anyone. I
think that however imperfect international law mIght be, both
assumptions are wrong on two counts. First, because what the
U.S. accepts is generally conventional law. It Is true that
some provisions are part of customary law, particularly with
regard to the EEZ and a number of other matters, as It ls also
true that some other provisions are not part of customary law,
and I specifically mentioned the question of straits. On the
second count, what the United States does not accept for Itself
can be part of customary law anyway, at least from the point of
view that the law does not always need to have universal
acceptability. Although one has to take Into account the degree
of Interest of any given country, that one Important country is
noi part of that acceptance does not mean that lt is not law for
everyone else in the international community. So from those two
counts I think that we have to address the point of the
political will that Professor Oxman rightly mentioned.

The provisional regulations worked out during the
Preparatory Commission w II I reveal the kinds of solutions that
are being sought for a number of questions. If one country like
the United States is entirely absent, how can that side
negotiation take place2 It could eventually take place through
the participation of other countries, as is the case of Germany
and Japan, among others. But it would not be the direct kind of
negotiation that is being sought. Whether that will be enough
to overcome the criticism is uncertain because we don't know
what will be the final element of the exercise. I would add one
particular aspect which I think is extremely relevant: although
there were many Instances during the Conference negotiations in
which the Group of 77 or individual countries took ideological
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stances which made difficulties for the negotiations and the
final outcome, it is also true that today one can perceive a
much more businesslike atmosphere in the work of the Preparatory
Commission and in the approach to the whole problem. Perhaps
there are still some ideological elements around, but certainly
they are not very much in the actual process of work of the
bodies that I have mentioned, but perhaps elsewhere, as we have
heard during lunch time.

ROBERT KRUEGERi I just have one comment here and I would hope
that the chair is not proscribed from commenting upon this
issue: the "package" versus "picking and choosing." I was one
of the members of the group, and there are many here, that were
in favor of ihe U.S. continuing the negotiations, of signing the
Convention so that we would still have the ability to negotiate
and participate in the Prepcom process, even recognizing that
the U.S. Senate would probably never ratify the Convention in
its present form. Thai having been said, I do not see that ihe
United States Is picking and choosing when it adopts as national
policy concepts, arrangements, and regimes that happen to be in
the Convention package. The United States and all other
countries have been free to contribute to the process of
customary International law by beginning practices, by making
national proclamations which at the outset are Inconsistent with
international law. Certainly the Truman Proclamation of 1 945,
which is the wellspring of the doctrine of the continental shelf
and the basic concept of which is set forth in the 1958
Convention and in the Law of the Sea Convention, is a good
example of that. The Canadian Arctic Waters Pollution
Prevention Act with its 200-mlle protection zone inspired a lot
of criticism � I think we even protested � but that Canadian
provision was one of the contributing forces to the emergence of
the 200-mlle exclusive economic zone. These Ideas are not
patented, there's no copyright on them, and if It makes sense
for a nation to adopt them with or without a Convention, It has
every right to do so. Bear in mind this: prior to December of
1982, there were some 85 countries that had adopted one form or
another of an exclusive economic zone. I have difficulty seeing
how the United States or any nation is estopped to adopt any
such doctrine, regardless of how it particlpatea In the
Conference and regaraless of how the administrations may have
changed. If the ideas make sense nationally, internationally,
or regionally, there Is very good reason, as has been proven
time and time again in international law, for them to adopt
those concepts.

LOUIS SOHNi I want to add a footnote to what Professor Orrego
has said about the question of the United States' having a
separate position from other countries. There are really three
points rather than two about customary law. We have been
talking about two positions: there Is customary law if It Is
adopted by a large majority or there is customary law adopted by
unanimity. If somebody objects, there is no customary law. I
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think there is a third position. It was first propounded by the
International Court of Justice In connection w Ith the Angio-
Norweglan fisheries case. When that rule was proclaimed by the
North Sea Convention and accepted by a large group of states,
Norway objected to it. Therefore, they said, you cannot impose
it on Norway, Nevertheless this rule is applicable to everybody
else. Second, It happened again ln the Continental Shelf Cases
where Germany objected to the del imitation provision and the
Court said that provision might be applicable to other states
but it is not applicable to Germany. The third was ihe Peruvian
case of asylum in which again the Court said yes, there is a
custom on asylum among Latin American countries. But Peru
objected to that custom from the first day on. Therefore Peru
is not bound. So I would suggest in ibis particular case that
there is a possibility of having general customary law
acceptable by all with respect to the non-seabed provisions of
the treaty. You can have customary law on seabed provisions
accepted by a large group of states, If not almost all, but then
you have also a particular Iaw applicable only to the few states
which have from the very beginning objected to this rule. So
you have really three possible solutions rather than just two
that we were discussing this morning.

GEIR ULFSTEIN: I have a question for Professor John Norton
Moore, who said that law of the sea provisions on non-seabed
activities should be regarded as customary international law
unless other things are proved by state practice. But he pui
this view up against an article-by-article analysis of the Law
of the Sea Convention. Is not the view that he contended a
question of a burden of proof rule thai ihe Law of the Sea
Convention provisions will prevail unless other things are
proved by state practice2 And must we noi then discuss and
analyze each subject area, and if this is the case are we not
then back to an article-by-article analysis and approach2

JOHN NORTON MOORE: I have not argued that the article-by-
article approach is wrong under international law. I think you
are quite right. At some point there is a certain inevitability
of it, that at some level of analysis -- if, for example, a
particular case goes before the International Court or otherwise
� one is going to be looking at the question on an article-by-
artlcle basis. I think you have indicated some of the reasons
why that ultimately is Inescapable. The starting point ought
not to be simply a 480-page paper carefully analyzing each
article in the law of the sea. But because of the enormous
Impact of this unique LOS process, negotiating effort, and
degree of consensus on non-seabed issues coupled with reasons
why states ought to seek to bring into force the non-seabed
portions as general customary international law, ihe starting
point ought to be a conscious state policy to view all of the
non-seabed portions as best evidence of customary International
law absent a pattern of state practice to the contrary.



By the way, I think Professor Sohn~s intervention is a very
useful one and I endorse it. I think it may well apply to the
Venezuelan objection on ihe boundary delimitation question, for
example, though happily we have so many decisions and pending
decisions of the ICJ in that area that there is no dearth of
customary International law, merely of agreement as to what it
is.

ANTHONY SLATYER: We have fourteen member states In the South
Pacific. Many of those states have only one significant marine
resource, tuna. I have one comment and one question. Judge
Harlow, if I heard him correctly, suggested that the Conference
on the Law of the Sea had not developed any rights but was more
or less a mutual disciplining exercise for the world. I think
he must have meant those remarks to be in the context of
navigation freedoms and the like. Rights have surely
crystallized from that Conference, especially the right to
regulate the activities of other states within 200 miles of
one's coast.

The question is for the distinguished ambassadors, and Mr.
Hoyle may wish to comment. The feeling this morning from your
talks was that the world now recognizes rights and duties
flowing from most parts of the Convention on the Law of the Sea
and in particular that part establishing the exclusive economic
zone. Mr. Hoyle seemed to agree with that but commented that
there still remained to be solved some Interpretive problems.
Of course, there is a gray area between "interpretive" and
"substantial." What rights from customary international law may
be claimed by a state which chooses to interpret some of the
provisions central to the exclusive economic zone concept in a
way that would deny to other states the rights to almost
everything they could gain from the application of those
exclusive economic zone principlesl We have one state in the
world which has sought to Implement some aspects of the
Convention on the Law of the Sea under the guise of customary
international law but has a qualification to its position with
regard to highly migratory species of fish which greatly
prejudices the opportunities of some other states in the world
to maximize their opportunities under those principles.

JENS EVENSEN: The coastal states that avail themselves of the
rights would also have to accept the obligations following from
the chapter on ihe economic zones. If they, contrary to these
provisions, fall to meet these obligations -- for instance, the
obligation to give the surplus to other states -- they would
violate international law and we would have to resort to the
peaceful settlement procedures provided in the Charter.

FRANCISCO ORREGO: I think that the Convention has to be taken
as it is, and no country can make interpretations which will, in
the Implementation phase, change the real meaning of the
Convention. In the example you have mentioned, if the
interpretation of the Convention is contrary in practice to what
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the Convention says, it would not be quite a lawful
interpretation. Secretary Malone made an interesting statement
during lunchtime about one exception to the implementation of
the Convention, from the point of view of the customary law
which the United States accepts, and that exception Is the case
of tuna. There is a conflictive interpretation on the part of
one country and a number of other countries In the South Pacific
in terms of either conventional or customary law depending on
their situations.

BRIAN HOYLE: I think Mr. Slatyer's question involved Article 64
of the Convention. Both ihe United States and the South Pacific
countries were able to to agree to Article 64 in the Convention
because we were both able to walk away and say that Article 64
said what we wanted it to mean. The difference between the
United States and those countries through whose EEZs tuna
migrate Is well known, and to us there is a sound scientific
reason why coastal states should not have exclusive management
rights over tuna. I don't need to reiterate all of that here,
but I think it does point out that an article-by-article
analysis of this Convention on whether or not a particular
provision represents customary international law is I ikel y to
blow ihe Convention right out of the water. It Is likely to
open up old Issues which were resolved by latent or patent
ambiguities in particular articles, because before you can
decide whether or not they represent customary international law
you will have to interpret what they mean.

BRUCE HARLOW: I did have one comment. Ambassador Orrego keeps
getting my attention by asserting that transit passage Is not in
his view a right under customary international law. I would ask
him, lf that is ihe case, what ln his view ~ the customary law
of navigation In stralts2 is It your position that it Is simply
the normal articulation of innocent passage applicable to
territorial seas generaliy2 Is that your view of ihe status of
customary international law2

FRANCISCO ORREGO: Whatever those rules were, and there Is a
considerable degree of discussion ongoing about that, it was
quite clear in terms of the right of innocent passage through
the territorial sea and eventually some of the other elements
that emerged from the ~ case.

A different proposition is: which is the exact regime
applicable to that actual transit2 The Convention has defined a
regime called "transit passage" and Its associated issues, bui
it exists exclusively in terms of the Conventional definition
and is therefore applicable for those countries that are parties
to that particular set of arrangements. It has not become as
yet a part of customary law. It could eventually become so in
the future; that is a third issue which is also entirely
different. The right of overflight, for example, has never been
a part of the principle of freedom of passage through
international straits. That right came up In the Convention and
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became part of the Conventional regime. It Is very doubtful,
and I would certainly not be able to support the proposition,
that that particular right has already become part of customary
law. Eventually lt might be so in the future; that Is still to
be seen. But the consistency of state practice, whatever that
Is, relates to the principle and the rules as they were embodied
in customary law before this particular regime was defined.
What has now been defined is a separate exercise and has to
follow a separate path until In its turn lt might become
established.

BRUCE HARLOW: That raises a fundamental point that I would like
to comment upon. There seems to be an assumption that rules
that are logically applicable to, say, a three-mlle territorial
sea ~~~ carry over into a twelve-mlle or other breadth of
territorial sea. I think that If you look at the basis of the
territorial sea itself, the whole concept, you will agree that
lt balances the interests of the maritime community against the
legitimate Interests of coastal states. The rationale was that
there should not be an unreasonable encroachment upon maritime
activities and, at the same time, there should not be an
unreasonable encroachment upon coastal state interests,
including security interests. Therefore, It is a mistake to
argue that If a nation claims a broader territorial sea that has
a significant impact on the balance between maritime interests
and coastal state interests, ~~cia the old rules applicable
to historic territorial seas should still be viewed as part of
the contemporary body of customary international law. To the
contrary, lf you look back to the genesis of the whole
principle, I would argue that you have to re-examine what
jurisdictional baggage should go along with any assertion other
than the historic three-mile territorial sea claim, depending on
the nature of Its impact upon the maritime community. A twelve-
mll e territorial sea claim, of course, results in the
overlapping of many international straits and thus has a
significant if not overwhelming impact on the maritime
community. To argue that customary law today Is one of innocent
passage in such straits flies in the face of the basic logic of
the historic territorial-sea concept and upsets the balance that
customary law has historically attempted to achieve. Such a
position also flies In the face of state practice, regardless of
what principle underlles the practice. Whether li is our view
that those corridors are high seas or otherwise, the truth of
the matter is: state practice as far as navigation in
International straits ls concerned is not the same, and has not
been the same for several decades, as it Is ln territorial seas
generally. That is an established fact. These practices
underlie what I would view as compelling evidence of the
existing customary law of international straits. The fact is,
they are treated separately and differently from terrItorial
seas generally. Why7 Because the geographical phenomenon is
such that ships or aircraft have no choice but to navigate to
within twelve mlles when they are in certain international
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straits. In most other areas they can conveniently navigate
beyond claimed territorial seas. So I would argue that if you
look at the fundamental principles underlying what we call the
regime of territorial sea and the breadth and the balance of
coastal and maritime Interests, and you look at the state
practice, it is accurate to say that customary law reflects very
closely what is characterized in the treaty as "transit
passage." Of course "transit passage" is a word of art that is
unique to the treaty; there was no need in the past to
articulate transit passage rights because, in the U.S. view,
there was a high-seas corridor through key international
straits. If we are to accept a twelve-mile territorial sea,
obviously such a right should be articulated or, at least,
understood to exist. "Transit passage" has existed, not as a
word of art bui as an unarticulated principle that is reflective
of not only the United States' maritime practice but also that
of other maritime nations.

PETER BRUECKNER: I am the head of the Danish delegation to the
Prepcom. I have a question for John Norton Moore. I am
interested in his iwo conclusions, which I support. In
particular, his recommendatlon that we should maintain the focus
on the renegotiation of Part XI was interesting. In another
context Professor Moore has mentioned Article 314 as a mechanism
for accommodating changes. However, my question is: what would
happen in the meantlme2 During your speech you said that it was
lawful to go on seabed mining as long as there were no generally
acceptable rules In existence. If we relate this observation to
the remarks of Brian Hoyle and James Malone, my question is, on
what legal basis could seabed mining take place2 Would It be
the freedom of the high seas2 How would you reconcile seabed
mining with the traditional freedom of the high seas2 I could
reverse the question by asking: in your view, would the United
States be willing to allow others to avail themselves of the
freedom of the high seas to mine the same area as the U.S.
consortia2 Or Is the freedom of the high seas principle, which
in itself is a customary law principle, embodied In the Geneva
Convention and adopted by the U.N. Convention, subject to an
evolution of customary law2 To what extent, in your view and in
a general U.S. perspective, would the freedom of the high seas
be mitigated or modified by ihe principle or the concept of
common heritage of manklnd2 As I understood you, and as I have
understood the U.S. position, the concept as such is not
rejected. There are certain elements in it which the U.S.
accepts, as also reflected in your speech. How would you
envisage that seabed mining activities could take place until we
have found a generally accepted Conventional regime2 Would It
not ii be In the U.S. interest to avoid a continued divergence
of views and rather to insure that the U.S. position is not on a
collision course with the position adopted by the signatories of
the Conventlon2 In other words, wouidn't it be in the U.S.
interest that seabed mining activities envisaged under U.S. Iaw
would not prejudge or jeopardize the outcome of negotiations at
a later stage2
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JOHN NORTON MOORE: I think those are very thoughtful questions
indeed. First, let me emphasize that I am not a spokesman for
the United States. Brian Hoyle is, and so I would certainly
defer to him in presenting the United States position. Second,
I would like to stress the point � and I very strongly welcomed
the opinion of our two distinguished ambassadors on this -- that
in my judgment the long-term solution to this problem is Indeed
the renegotiation thai you spoke of. I personally believe
Article 314 offers the best hope for that, and I would
anticipate some kind of package negotiation with the full
support and knowledge of Conference leadership after an
appropriate initiative, let us say, might be taken by a number
of states pursuant to that. I think that Professor Oxman's
question is a very interesting one in terms of the appropriate
timing of that issue. On the specific question you asked,
however, as to what happens In the meantime,  I! I think I i Is
essential for the West to maintain lis legal position, and �!
as a scholarly observer I would predict that United States or
the present Senate would have no other position but to maintain
the prlnclple that there is no moratorium as a matter of
customary international law. That is a good principle of
customary international law that I would be prepared to defend
either before ihe ICJ or In any other setting. Indeed, I think
the burden for the opposite view would require some rather
strained arguments to make the case that General Assembly
resolutions in general are binding, that treaties In general are
binding on you / qua/$ treaty whether or not you have signed
them, that customary International law develops in an area where
major state practice is counter to the claim, etc. So I believe
that it is Inevitable, until such time as an appropriate
renegotiation can take place, that there will be no moratorium
principle just as there was no moratorium principle accepted by
the developed nations at any time during the course of the
negotiation itself. Now there is one interesting legal issue in
customary international law here that in candor I will put on
the table because I think your questions suggest it. I have the
answer that satisfies me, but I'm not sure that all would agree
with it. The question is: how can you assert particular claims
that would not be interfering with ihe claims of others under
high seas princ ples2 I think high seas principles are the
legal basis; I think you' re correct. There are two ways to make
that consistent:  I! I am persuaded it is a reasonable use of a
particular area if seabed mining requires site specificity, as
it does, and there are a large number of sites, as there are;
and �! that It is a reasonable use of the high seas to assert a
site-specific claim, though it would be completely Inconsistent
to go beyond thai and make some permanent kind of claim over the
resources of the Area.

The second way to accommodate this, which I gather is the
one that the Administration has really embarked upon, is to work
oui limited multilateral and bilateral arrangements that in fact
eliminate any site overlaps. This has been effectively done
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with every single potential seabed miner at ihe present with the
exception of the potential Soviet claims on the LOS tract
itself.

ROBERT KRUEGER: One point should be made as a qualifier on that
exposition. If the Convention came into force, you could,
notwithstanding these bilaterals on this reasonable use of the
seabed requiring sites-specific, set up a mechanism whereby a
third country  even one of those without the technology to
develop It! could file on the same site-specific block confirmed
by multilateral or bilateral arrangements. You would then have
a situation in which format for dispute resolution format would
noi be in place unless one were negotiated. Is there any
closing comment by any commentator or speaker2 If not, I would
like to thank you all for being here. It has been very
interesting.
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FREEDOM AND OPPORTUNITY: THE FOUNDATION FOR A DYNAMIC
NATIONAL OCEANS POLICY

James I . Malone
Assistant Secretary of State for

Oceans and International Environmental and Scientific Affairs
U. S. Department of State

It Is a pl easure to be with you today to discuss the
official position of the United States on the Law of the Sea as
well as our view of the future of oceans law and policy. Our
position with regard to the UN Convention, as you know, is
settled and, I believe, is a very sound one, based on long
recognized principles of international law and upon a deep
conviction of our responsibility to promote and protect
America's vital interests. And, I must say, our vision of the
future is a very positive one. In essence, it is a vision of
freedom, and of all that freedom both demands and offers. It is
a vision of order, of stability, of opportunity, and of
prosperity � not only for Americans but for all people who
share these goals and who would commit themselves
enthusiastically to their pursuit. For that vision � and the
policy in which it is embodied � reflects the very ideals and
principles that built America and that are the key to true
economic growth for al I countr Ies � devel oping and devel oped
a I I ke.

THE POS IT ION OF THE UNITED STATES ON THE LAW OF THE SEA
CONVENTION

Perhaps, however, before discussing both the conception and
implementation of our national oceans policy it would be helpful
� without dwelling on affairs Iong-since settled and explained
� to glance briefly at ihe past.

As you know only too well, over the past decade we, as a
nation, have gone through a period of intense soul-searching and
agonizing debate over the role America should play in
multilateral efforts to build consensus and reach universal
agreement on a comprehensive I aw of the Sea Treaty: what
national interests were to be recognized and given priority,
what were the means by which we would best be able to protect
those interests either within the framework of such a Convention
or in its wake.

It was not an easy period for us by any means, but we have
now emerged from It with what I strongly believe is a highly-
d i scl pl i ned and widely-respected position. We have a firm sense
of where we are headed. We have identified and enunciated
clearly for all the world our own national priorities and have
made equally cl ear our responsibil ity to stand by them. At the
same time we have expressed our willingness to cooperate with
other nations in all ocean related activities of mutual benefit.
I believe that our sincerity in this is recognized, our
determination is admired, and our leadership appreciated.
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This was not the case prior to 1981. When Ronald Reagan
assumed the presidency In January of that year, the United
States was on the verge of accepting a treaty which presented a
serious threat to its own security, economic, and political
interests. The treaty's provisions establishing a deep seabed
mining regime were intentionally designed to promote a new world
order � a form of global collectivism known as the New
International Economic urder  NIEO! � which seeks ultimately
the redistribution of the world's wealth through coercive
organizational means. Those provisions were predicated on a
distorted interpretation of the noble concept of The earth' s
vast oceans as the "common heritage of mankind." Rather than
recognizing the seas as belonging to no nation or individual but
open to those willing to take the risk and invest the labor
necessary to derive benefit from the abundant resources they
contain, many countries sought instead to build a regime upon
the assumption that every nation shares ownership of the oceans
as an undivided property interest. Claiming for themselves the
right to be the primary beneficiaries of the seabed regime so
constructed, they asserted that each is entitled automatically
to a proportionate share of the profit gained by those whose
efforts produce wealth from what would otherwise be economically
valueless. To enforce that claimed right, they built into the
treaty a regulatory vehicle which permits +hem to exert
virtually unrestrained control over all future deep seabed
mining operations.

It has been suggested that the United States agreed to the
basic common heritage "principle" during the early stages of the
Conference and that ihe Reagan Administration reneged on that
agreement. In fact, the actual position of all U.S.
administrations involved in UNCLOS III remained consistent on
this Issue. While the United States agreed in general on the
merit of the concept of a common heritage, it steadfastly
maintainea that such a concept had not become a legal principle
and could noi become one until developed and clearly defined as
part ot a generally accepted Law of the Sea Convention. That
convention, having received to date only twelve of the sixty
ratif icatlons needed to enter into force, has not been so
accepted. Indeed, the United States and other key industrial
states have not signed and do not accept the treaty nor does the
United States accept the Interpretation of the common heritage
concept that it reflects.

Pres ident Reagan correctly viewed the deep seabed mining
provisions in ihe LOS Convention as inimical to our national
interests and was unwilling to compromise those interests for
ihe sake of world or domestic public opinion. He could not
consent to American participation in a regime structured with an
inherent bias against the interests of ihe United States and its
allies, a regime which deniea fundamentai principles of
political liberty, private property, and free enterprise.

Particularly offensive among the articles in Part XI of the
Draft Convention were provisions that:



would enable a future "review conference" to adopt key
changes to the treaty over the objection of member
states, thus denying to the U.S. Senate its
constitutionally mandated role In the treaty process;
would intentionally deter rather than promote economic
development with the establishment of an ostensible
"parallel system" that would, if implemented,
discriminate against private operations, thereby
restricting U.S. access to minerals of strategic
importance;
would create a blas against the production of mineral
resources as set forth In Article 150 of the
Convention;
would impose unconscionable financial and regulatory
burdens on American Industry and government,
requiring, by the best estimates of U.S. government
officials, a potential Ilab llity for the United States
of $1 billion In direct costs and loan guarantees for
both Initial expenses and continuing operations of the
"Enterprise" and the "International Sea-bed Authority"
itself;
would effectively enjoin the mandatory transfer of
private and possibly sensitive technology to an
International seabed authority dominated by countries
often unsympathetic to u.S. interests as the price of
its use In private mining operations; and
would establish a potential source of funding for the
terrorist activities of natlona I liberation
organizations.

Nevertheless, the President remained committed to efforts
to correct such flaws through the multilateral negotiating
process and, in complete good faith, pursued such efforts with
vigor and imagination, throughout the final sessions of UNCLOS
III In 1981 and 1982. Unfortunately, the Conference proved
incapable of accommodation In any of ihe six basic areas Just
identified as critical to the United States. Serious compromise
proved impossible. Intransigence prompted to a significant
degree by a pervasive view of the Convention as a means to
promote the NIEO, was adeptly exploited by some in an effort to
consolidate their influence with the "non-aligned nations" and
to isolate further the United States and its allies within the
"world community." Tnis rendered the Conference essentially
incapable of reaching consensus' This, of course, has not been
peculiar to UNCLOS III. Similar ideoiogical confrontations have
disrupted many other multilateral negotiations and rendered
various technical agencies of the United Nations Impotent.

Ultimately, the United States was left with no acceptable
alternative but to vote against adopt on of the treaty.
Subsequently, on 9 July 1 982 after a further searching review,
President Reagan announced his decision to refuse to sign the
treaty, expressing his intention to put behind us a decade of
well-intentioned but often less than fruitful negotiations and
turn America's vision again to the future.
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OCEANS LAW AND POLICY IN THE WAKE OF UNCLOS I I I

Recogn lz lng that the peaceful uses of the wor Id's oceans
and the management and conservation ot marine resources remain a
matter of fundamental concern � as well as a potential source
of boundless opportun Ity � to al I maritime states, Pres Ident
Reagan set forth on 10 March 1983 the principles upon which the
United States would base Its future oceans policy and,
consistent with those principles and the rule of law, proclaimed
the establishment of a 200 nautical mlle exclusive economic zone
 EEZ!.

In order to fully grasp and appreciate that policy,
however, a key principle underlying it � namely, that the non-
seabed sections of the treaty reflect customary law In
distinction to those prescribing the mining regime � must be
understood.

Of paramount Importance ln assigning the proper meaning to
the various sections of the LOS Convention Is the need to
recognize that unlike all former oceans-related Conventions,
UNCLOS III does two things: lt codifies existing law and
prescribes new law. The attempt was made to both set out
present and developing law In fern il Iar areas In light of
circumstances since 1 958 as well as to prov Ide new regimes for
unregulated activities. Navigation rights, as seen In the very
wording of the LOS Convention articles on navigation, were
frequently drawn from the 1958 Geneva Conventions on the
Territorial Sea and Contiguous Zone and that on the High Seas,
which embodied customary law as It had developed to that time.
As such It is void of merit to argue +hat only parties to ihe
LOS Convention enjoy customary International legal rights of
long-standing status. Similarly, It ls without legal foundation
to maintain, on the basis of the so-called contractual theory,
that the Convention Is a package, and that for a non-party all
rights are lost If a state does not become a party to It.
Absent a peremptory norm to the contrary, customary rights of
sovereign states remain Inviolate and cannot otherwise be
denied. I do not subscribe to the views of critics of the U.S.
position who accuse non-signatories of "picking and choosing"
among sections of the Convention. The "package deal" concept
was, tt must be remembered, nothing more than a procedural
device, based on a December 1 973 "Gentleman's Agreanentw and
designed to further the achievement of consensus. As such, the
concept died upon the conclusion of the LOS negotiations. It
has no continuing merit whatever.

States certainly are free to continue to apply customary
international law and ignore g~m prescriptive provisions
which have neither been tried nor admitted by wide practice to
be a source of recognized International law.

lt Is the position of the United States then that, despite
Its shortcomings, the Law of the Sea convention does reflect a
successful effort to articulate and codify existing rules of
maritime law and actual state practice with respect to the
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traditional uses of the oceans such as navigation and
overflight. Indeed, the United States believes that most ot the
provisions of the Treaty, apart from the seabed mining text in
Part XI, fairly balance the Interests of all states and are
fully consistent with norms of customary International law.
Hence, it is prepared to accept and act in accordance with these
provisions on a reciprocal basis.

But, since the seabed mining portions of the Convention
establish wholly new iaw and new obligations, which are
contractual in nature and not part of customary International
law, the provisions will be binding only on parties to the
Convention, and then, only when and if it enters into force.
The provisions in Part XI of the Convention are predicated on
the establishment of a new international organization, the
International Sea-bed Authority, and on the acceptance by
parties of that organization's gurisdlctlon and of their own
obligation to aci ln accordance with iis mandates. Such
obligations must be willingly assumed by states and cannot be
thrust upon them. The United States does not and will not
accept them and ls not bound by them.

In non-seabed areas, however, as I have said, the United
States does recognize the existence of an international law of
the sea entirely Independent of -- though reflected in � the
Law of the Sea Convention and based upon accepted principles of
customary International law. The United States will continue to
honor those principles and will assert Its rights consistent
with those principles on a global basis.

In essence, all this is the legal foundation for the
national oceans policy announced by President Reagan on 10 March
I983. The United States will recognize the legitimate rights of
all coastal and maritime states and will expect that its own
rights and those of other states are recognized In return. In
his statement, the President stressed the importance of the
traditional rights of navigation and overf light to the United
States. Unimpeded commercial and military navigation and
aviation are crucial to our national security and economic
interests. The right of trans>t through straits and
archipelagic sea lanes, freedom of the "high seas" within and
beyond coastal state exclusive economic zone  EEZ! Jurisdiction,
and the right of Innocent passage within territorial seas must
be protected and will be respected by the United States within
its own jurisdiction.

The Importance of the rule of law to the regulation of
peaceful uses of the oceans is critical and the United States
will further those acceptable provisions of the Convention which
are based on customary law as consistently as possible in order
to assure other states of U.S. Intentions and in order to
promote certainty and stability. As a major maritime power and
large coastal state ihe United States Is in a preeminent
position to do so.

At the same time we have sought to address the difficulties
and dangers that the unsettled future of the LOS Convention
imposes. After almost two years since the Convention was opened
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for signature on>y 20 percent of the ratifications requisite to
the entry Into force have occurred. Consequently, global
reliance on the Convention as a conventional source of law
within the meaning of Article 38  1! a! of the Statute of the ICJ
Is uncertain at best. The Convention may noi enter into force
for many years � perhaps a decade -- or, just as likely, not at
all. Given the rapid rate of change in ocean law, much will
happen in the coming ten years which could render many sections
of the Convention obsolete. Responsible states must, therefore,
in the Interim comply with and promote the customary law It
embodies. Fortunately, this has already proven to be the case.

A perfect example of such practice Is the almost universal
acceptance of the EEZ as customary law. With enactment of EEZ
legislation by sixty coastal states and the acceptance of these
zones by user states as evidenced by bilateral agreements--
such as governing International fisheries agreements -- it Is
clear that the EEZ, a concept which had not existed prior to the
LOS Conference negotiations, derives lts contemporary validity
from state practice and not the Convention, as the latter ls not
in force.

Similarly, state practice applies to navigational freedoms.
The tortuous negotiating history associated with the
Convention's EEZ provisions reflected In no small measure a
balancing of coastal state and navigational interests. I find
it telling that state EEZ practice has resulted in very few
encroachments on traditional navigational freedoms,
notwithstanding earlier approaches, such as 200-mile territorial
and patrimonial seas In which freedom of navigation was denied.
In the most vital navigational areas, straits used for
international navigation, there has to my knowledge been no
incident ln which a straits riparian state has denied or
restricted passage of U.S. vessels ln any way Inconsistent with
the straits transit passage regime.

In furtherance of the President's march 10 statement, the
United States Navy has and shall continue to exercise these
navigational rights and freedoms globally. In those instances
in which coastal state claims are inconsistent with customary
law, exercises are openly carried out. If a coastal state
protests, the United States by reply note stipulates the
navigational right or freedom involved, the manner in which it
has been circumscribed, and the U.S. resolve to continue to
exercise such rights and freedoms. Two recurring areas subject
to challenge have been: first, requlrenents of advance
notification to or receipt of advance permission from a coastal
state as a prerequisite to the exercise of the right of innocent
passage by warships through the territorial sea; and second,
claims to historic bays. It Is imperative that this progrmn be
executed regularly in order to prevent arguments of acquiescence
or prescription.

Such challenges are, however, by far the exception rather
than the rule. Our negotiations with select archipelagic states
which are In the process of drafting archipelagic state
legislation are gratifying � in no Instance has there been any



indication of inconsistencies with ihe archipelagic states'
transit passage articl es of the Convention. As in the case of
EEZ navigational practice, here also there is abundant evidence
of good faith application of applicable LOS Convention
provisions pending its uncertain entry into force.

United States policy in the area of international law and
the orderly regulation of the traditional uses of the oceans is
firmly established. But our policy is built as wel I upon a
recogn I tion of the opportunities to wisely utilize the resources
of the oceans both within and beyond the EEZ, and a commitment
to pursue those opportunities energetically in a manner which
realistically promotes economic development.

Recognizing this, the U. S. Is conducting a deep seabed
mining policy pursuant to statutory authority and presidential
directive. In accordance with Section 118 of the Deep Seabed
Hard Mineral Resources Act of 1980, the president is authorized
to negotiate agreements with foreign nations necessary to
achieve reciprocal recognition of deep seabed mining licenses
and permits, prior I ties of rights for applications for
commercial recovery licenses, and prohibition of activities
which conflict with licenses or permits already Issued. The
President~ s March 1983 Oceans Policy Statement directed efforts
to work with "like-minded" countries to develop a framework,
free of unnecessary political and economic restraints, for
exploration and exploitation of the deep seabeds when conditions
warrant.

Accordingly the United States has concluded two significant
agreements. The first agreement, an "Agreement Concerning
Interim Arrangements Relating to Pol ymetal I ic Nodul es of the
Deep Seabed, " signed on 2 September 1982 by France, the Federal
Republic of Germany, the United Kingdom, and the United States,
had three primary purposes: to avoid overlaps and conflicting
claims and to ensure that activities are carried out in an
orderly and peaceful manner; to ensure that the Agreement would
not prejudice the decisions of the parties with respect to the
LOS Convention; and to ensure that adequate deep seabed areas
containing nodul es remain aval I able for operations by other
states in accordance w ith internati ona I I aw.

The 1982 agreement has served the Parties wel I. Numerous
negotiations were held enong the parties and in coordination
with the private consortia leading to a successful resolution of
overlapping claims and avoidance of conf l lets. These
negotiations fostered a positive cl imate, establ ishing the
propos I t i on that those states possess I ng the requi s i te
technology and having over the years expended the greatest sums
ln developing the possibil ity of deep seabed mining exploration
and exploltatlon could resol ve their sovereign differences.

Negotiations since September 1982 have I ed to the
successful conclusion of a second agreement -- the "Provisional
Understanding Regarding Deep Seabed Matters" signed on 3 August
1984 and which entered Into force on the second of this month.
This Agreement, consistent with the primary objectives of the 2
September 1 982 Agreement, is exactly the type of agreement
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envisioned ln Section 118 of the 1980 Deep Seabed Hard Mineral
Resources Act. The Provisional Understanding constitutes an
agreenent among the major industrialized nations with interests
in deep seabed mining, aimed at avoiding conflict over deep
seabed mine sites and providing tor regular consultations wI'th
respect to deep seabed mining.

The Provisional Understanding signed by Belgium, France,
West Germany, Italy, Japan, the Netherlands, the United Kingdom,
and the United States Includes two Appendices which constitute
an Integral part of the Agreement. There are a number of
salient features, including provisions to avoid conf I lets of
registration or operations, and to require notification and
consultation prior to the app<lcatlon for registration, the
Issuance of authorizations, or the conduct of operations. The
Parties to the Provisional Understanding have agreed that no
exploitation shall occur prior to I January 1988, and to settle
disputes by appropriate means. In addition, provision is made
for additonal states to accede to the Agreement after its entry
into force.

It must be stressed that the Agreement is without prejudice
to, nor does it affect, the positions ot the parties, or any
obligations assumed by any of the parties, In respect to the LOS
Convention. A memorandum attached to the Agreement also ensures
that operations by the parties shall be conducted with
reasonable regard to the Interests of other states in the
exercise of the freedom of the high seas, will protect the
quality of the marine environment, prevent waste, and preserve
future opportunities for the commercial recovery of the
unrecovered balance of the hard mineral resources in the
authorization areas.

It nas been suggested that the Agreement Is illegal and
contrary to international law. Such a suggestion Is untenable.
That sovereign states may conclude an agreenent the purpose of
which is to avoid conflict and waste, promote rational and
orderly development of the seabeds, further the rule of law, and
be controlling among them In the absence of any other binding
International instrument in force to which they are parties and
which treats the same Issue, I find Irreproachable and entirely
consistent with international law. I believe the conclusion of
this Provisional Understanding >s a significant and responsible
step forward in the field of international affairs and the
conduct of foreign relations. I also believe the Understanding
to be the only realistic and workable approach to deep seabed
mining beyond the limits of national jurisdiction which has to
date been achieved or which Is likely ro be achieved within the
coming decade.

A LOOK AT THE FUTURE

I believe that the oceans policy of the United States,
given real wor Id conditions, is the only viable means of dealing
with circumstances in which consensus is not possible. That
policy admirably protects U.S. interests and w il I undoubtedly
shape the course of ocean affairs for many years to come.
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Let me state very emphatically that the united States
cannot � and will not � sign the United Nations Convention on
the Law of the Sea. The Convention is fatally flawed and cannot
be cured. It took a decade ot continuous negotiations to arrive
at the text and the last such substantive session showed how
difficult it was to achieve amendments, no matter how small, In
that under the Conference procedure achievement of consensus was
so friable a creature.

Furthermore, and a fact often overlooked, the Convention is
open for signature only until 10 December 1984, after which It
is open for adherence or accession only. This administration,
whether reelected or not, will be In office through January and
has no Intention of altering its stance on signature. After
December 10 a two-thirds majority of the Senate w II I be required
to achieve U.S. advice and consent. Given that far more than
one-third of the current Senate membership disapproves of the
Convention, and that U.S. Industry is officially on record as
being Irrevocably opposed to its mining regime, adherence or
accession to the Convention in its present form is not possible.

Let me speculate. In my experience, as a general rule, it
Is legally virtually Impossible to amend a convention prior to
its entry into force. It is also tremendously difficult to
amend after its entry into force as between parties and those
who have signed but not ratified it.

Further, ln the case of the LOS Convention, given the
present political climate among the Convention's proponents,
even if these legal facts of life were somehow miraculously
overcome, I do not believe the political will exists at present
for serious amendment of the Convention. However, since the
Convention was opened for signature ln December 1982 the
political climate has become, if not less hostile, certainly
more realistic.

Given this country's resolute and clear stand on the
Convention and our provisional approach to deep seabed mining
matters, I believe that perceptions will become increasingly
realistic. This process will be gradual � lt will not come
about within the next year, or two or even four -- but i expect
It will In the next six or eight, during which time the U.S. and
lts like-minded allies are resolved to stand firm. At such a
stage, I feei the political will may well develop to re-open the
Conference and to give serious consideration to the minimal
needs of the U.S. and the industrialized world. I believe that
ensuing years will demonstrate to those who espouse the common
heritage concept that too much of lasting benefit and promise
will be lost If they do not come to grips with sucn realistic
expectatlons. When that real Ization and the will to execute it
are rekindled, the law of the sea will again become an effective
negotiating forum. I look forward to that day.

In the Interim, President Reagan has set us on a dynamic
course into the future. The truly historic significance of his
national oceans policy may not be fully comprehended for
generations to come. Referring to the sheer enormity of the
terrItorial expansion resulting from the President's EEZ
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Proc I amat I on, Secretary of the Inter I or W I I I I am Cl ark has
correctly pointed to the acquisition ot the Louisiana Purchase
as the only comparable event in our national experience. The
exclusive economic zone "increased by one and two-thirds the
size of the territory controlled by the people of the United
States," and to date we know remarkably little of the abundant
wealth of resources this territory might hold. As the Secretary
pointed out, lt Is an incredible challenge -- and opportunlty--
that this "newest frontier" holds out for America and for the
world. To meet that challenge will require a policy which taps
the energy, the imagination, and the initiative of the American
people � a policy which offers them the freedom, the incentive,
and the stability to put those attributes to work and set out to
develop the resources of the oceans for the benefit of all
mankind.
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DISCUSSION AND QUESTIONS

DANIEL CHEEVER: In view of the history of the three UN
Conrerences on the Law of the Sea and the many changes In
coastal state claims, ocean usages, and marine technology since
1958, how can we be sure that U.S. interests will be protected
by customary law2

JAMES MALONE: Well, in that part of my remarks, I said both
what was now in force and what was developing. I used those
words very carefully. No, we do not see the process as static;
we do see customary International law codified In the non-seabed
portions of the LOS Convention. These portions are retlective
of current and developing state practice � they are not
prescriptive. The Convention reflects where we are as far as
customary international law is concerned in these particular
areas. It is not prescriptive; lt is merely a codification, ln
our view, within those areas. Now Part XI, deep seabed mining,
is wholly different. It never existed before. There was never
anything I lke that. It is entirely contractual and
prescriptive; lt does not hark back to or reflect anything in
the 1958 Geneva Conventions; it is wholly new and cannot be
binding upon any nation, certainly not until the Convention has
come into force, which it has not. Further, the provisions of
Part XI cannot be In derogation of rights which presently exist.
In the non-seabed portions I do not consider that this is a
static matter; I consider lt as something that has force or
effect not because of the treaty provisions but because of
customary law established by practice.

ROBERT KRUEGERi Here's a question from the back of the room.
You Indicated that we would be accepting the non-seabed portions
of the Treaty and then pointed out that we are doing so,
somehow, based on reciprocity. How Is this consistent with
traditional concepts of customary international law2

JAMES MALONE: The particular areas that I had in mind when I
referred to the reciprocity concept were straits passage and
also our recogn Itlon of the territorial seas. Now we made that
very clear during the negotiation stages; we stand on that.
However, by my statement I did not mean to say that all of the
non-seabed portions of the text are recognized only when there
ls reciprocity. That Is not the case; this has never been the
case. But In the areas I just enunciated, we have taken a
reciprocity position and we believe thai this is reflective of
the situation. Now I might also add, since somebody will
undoubtedly bring the point up, that, in some of the fisheries
areas, namely in highly migratory species of tuna, you have a
special situation reflective of the migratory habits of tuna.
That has always been the U.S. position. We interpret Article 64
as standing for the proposition that highly migratory species
have to be managed on a regional basis. In terms of the balance
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between coastal state fnterests, we ought to come down on the
side of regional agreements. I am very happy to say that I
think we' re making some very good progress in this regard. As
you know, in the eastern Pacific we have an agreement which I
think fs now well on the way to ratlficatfon with four other
Central American countries. It basically covers the area
encompassed In the present International Iropfcal Tuna Zone. We
are also conducting negotiations in the South Pacific which look
like they' re moving in the right direction. But the point is
that I made a sanewhat generalized statement to which there are
some limited exceptions.

CAMERON WATT: I would like the Ambassador to comment. It scans
to a lot of us that, In aiming to be able to grant licenses over
the deep seabed, the United States administration fs itself
attempting to divert customary International law to an
essentially new direction; it is not operating within what has
hitherto been accepted practice. There are, In this situation,
elements of potential conflict which may be resolved on the
basis of power where ihe United States Is perhaps In a happier
position than some others.

JAMES MALONE: Well, you see, we don't accept that propos<tion.
As I tried to pofnt out in my remarks, we never have acceptea
the proposition that somehow what we are doing Is in conflict
with a principle that is enshrined In a document that has never
come into force. We do not accept that the common heritage
concept conflicts with what we have done.

CAMERON WATT: That was not my question. My question was not
whether the United States accepted that its claims were In
conflict with the Law of the Sea Treaty. Far from it. My
question was simply whether the United States action,
Irrespective of whether the Law of the Sea Treaty was ever
accepted or not, was not ln variance with previous international
practice.

J~S MALONE: Well, no, as I was going to point out further, I
don't think that It is in variance with previous international
practice. I th fnk that deep seabed mining Is an exercise of a
high seas freedom. I don't think that that particular concept
has yet been changed. I do not think that the f970 Resolution
at the UN General Assembly changed that. There nre those that
argue that such a notion was accepted on the basis of consensus.
lt wasn' t. The United States never accepted that. Whereas the
United States voted In favor of the Common Heritage of Mankind
Resolution, we said then and always have said that we would not
accept the concept until such time as an acceptable definition
of the concept was agreed to ln an internationally accepted Law
of the Sea Convention document which satlsf led all U.S.
Interests. We have also always maintained that deep seabed
mining remained a licit exercise of a high seas freedom. That
has never happened. I don't think that what the United States
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has done under ihe Deep Seabed Hard Minerals Act or any of the
other countries that are involved in the August 3 agreement, fs
in derogation of customary International law, because I don' t
think that there is any applicable customary International law
on that point. As no mining has occurred, no practice giving
rise to customary law can exist. I think the August 3 agreement
is really the first thing that has been done in this area and
that is based upon the recognition that deep seabed mining is a
high seas freedom. As part and parcel of that, you do not take
action which unJustlflably Interferes with the rights of other
states In the deep seabed. That Is very clear and we have set
that out specifically In this agreement. Any commercial
exploitation under the August 3 agreement, or otherwise, will
not start before I January 1988 at the earliest, and we all know
It's not going to come then. It's not going to come until the
economics of the situation warrant it, which may be well into
the next century. But when that time comes, I don't think that
this will be in derogation of any international law on the
point. Indeed, it seems to me that, as I Just mentioned, li's
tending to develop the law on that point.
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PART 11

SPECIAL ENVIRONMENTAL PROBLEMS
AND THE ROLE OF INTERNATIONAL ORGANIZATIONS





INTRODUCTORY REMARKS

Jon Van Dyke
William S. Richardson School of Law

University of Hawaii

This panel is designed to look ai the environmental
provisions in the Law of the Sea Convention, compare them to
requirements in other environmental treaties, and examine the
role of different international organizations In developing and
Implementing these requirements. The environmental provisions
In the Law of the Sea Convention are Innovative In many
respects. Many observers have concluded that these provisions
could not have been adopted except in a negotiation for a
comprehensive treaty covering all ocean issues. Many of the
environmental provisions in the Law of the Sea Convention refer
to other treaties and their organizations In a way thai
"I everages" In these other treaties by mak I ng their provisions
obligatory on those nations that have ratified the Law of the
Sea Convention whether or not they have ratIfied the other
environmental treaties. Given this interrelationship between
the Law of the Sea Convention and the other environmental
treaties, and given the United States' decision to refrain from
Joining the Law of the Sea Convention, a question is raised
about ihe future U.S. role ln these other environmental
treaties. We will be looking this afternoon particularly at the
London Dumping Convention, the International Whaling Convention,
and some of the recent vessel-source pollution conventions as
relatively highly-evolved environmental treaties that have
mechanisms and procedures in place. We will be asking how the
Law of the Sea Convention inierrelates with these earlier
treaties and what will be the United States' role in these
matters.

We have a very distinguished panel with us this afternoon.
Our first speaker, Professor Louis Sohn, is now at the
University of Georgia. He previously taught at the Harvard Law
School for many years and played a significant role In the
drafting of many of the provisions in the Convention that we
will be talking about this afternoon.

Our second speaker can genuInely claim to be a practitioner
of international environmental law. Clifton E. Curtis is now
the Executive Vice-President of the Oceanic Society and the
Director of its Ocean Policy Office in Washington, DC.
Previously he worked at the Center for Law and Social Policy,
also in Washington, and has represented a wide variety of
national and international environmental groups at International
negotiations and at meetings implementing the various
environmental conventions that we are talking about this
afternoon.

Our third speaker is weil known to many of you. Douglas M.
Johnston teaches at the Dalhousie Law School and works for the
Dalhousie Oceans Studies Programme which was our host for the
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very successful 16th Annual Law of the Sea meeting In Halifax
two years ago. Doug has written widely on international
environmental matters and he ls here this afternoon to give us a
report on a chart that the Dalhousie Ocean Studies Programme has
created on the administrative implementation of the
environmental provisions of the Law of the Sea Convention.

Our first commentator is Tadao Kuribayashi, Professor of
Law and also Dean of Students at Kelo University in Tokyo.
Professor Kurlbayashl is a member of the Executive Board of the
Law of the Sea Institute. He will be discussing in particular
the views of Japan on the question of ocean disposal of
radioactive waste.

Our second commentator is Professor Edward Mlles, who ls
the Director of the Institute for Marine Studies at ihe
University of Washington in Seattle and who also has been
consultant to the United States on questions related to the
possibility of subseabed implacement of high level nuclear
wastes. Ed is going to give us an update on U.S. thinking on
this subject.

Our third commentator Is Howard Hume. He represents the
environment protection group of Petro-Canada. Howard was very
helpful to us in organizing the Law of the Sea Institute's
Arctic workshop several years ago and will comment on the
environmental provisions from the perspective of industry.
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IMPLICATIONS OF THE LAW OF THE SEA CONVENTION
REGARDING THE PROTECTION AND PRESERVATION

OF THE MARINE ENVIRONMENT

Louis B. Sohn
Woodruff Professor of International Law

University of Georgia School of Law

FIRST STEPS

Problems of the marine environment for many centuries were
only of minor concern, seldom extending beyond the protection of
swimming or fishing areas against local pollution. In the
1920s, the first statutes were enacted against oil pollution
Pl!, but there was little International cooperation on the
subject prior to the Second World War. Thereafter, however,
wastes dumped from ever-growing coastal cities, pollution from
cars, airplanes and ships, release into ocean-flowing rivers of
pesiicldes and other hazardous waste, and oil spills from wells
on the continental shelf have made It clear that some
International cooperation and regulation were necessary. The
first step In this direction was the International Convention
for the Prevention of Pollution of the Sea by Oil, adopted In
London In 1954 �!. More broadly, the 1958 Convention on the
High Seas �J obligated all states to draw up regulations to
prevent pollution of the seas by the discharge of oil from ships
or plpelines or resulting from the exploitation and exploration
of the seabed and Its subsoil, "taking account of existing
treaty provisions on the subject" P4!; to take measures to
prevent pollution of the seas from ihe dumping of radioactive
waste, "taking into account any standards and regulations which
may be formulated by the competent International organizations"
E5!; and "to co-operate with the competent international
organizations" In taking measures for the prevention of
pollutIon of the seas or air space above, resulting from "any
activities with radioactive materials or other harmful agents"
[.6!. It may be noted that these provisions established several
important precedents. First, as ihe purpose of this Convention
was declared to be "to codify the rules of International law
relating to the high seas" f7!, it was applicable to "Pe!very
State," whether party to it or not; second, the measures to be
taken by all states must take into account "existing treaty
provisions" or "any standards and regulations which may be
formulated by the competent international organizations"; and
third, all states must "co-operate with the competent
international organization" In taking such measures. Thus, the
principles of universality, compliance with Internationally
developed standards, and cooperation with competent
international organizations in implementing such standards
became a basic part of environmental law at this early date.
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GROWING CONCERN ABOUT THE ENVIRONMENT

The 1 960s saw growth of Interest in the rapid deterioration
of the environment, spurred by such books as Rachel Carson' s

f l.
complacent attitude was shattered when in 1 967 the Liberian

England and spilled a large part of its cargo of over 100,000
tons of crude oil all over that lovely coast. The British Naval
and Air Forces were finally forced to bomb the ship ln order to
prevent further damage. The United KIngdom immediately referred
the matter to the Intergovernmental Maritime Consultative
Organization  IMCO!, requesting it to develop an active progren
for the prevention and control of pollution. By 1969, IMCO's
efforts led to two new International Instruments, the Brussels
Conventions, taking care of two crucial legal issues that were

International Convention on Civil Liability for Oil Pollution
Damage L9! and the International Convention Relating to the
Intervention on ihe High Seas in Cases of Oli Pollution
Casualties 410!. Both these instruments were supplemented by
additional Instruments, the first one by the International
Convention on the Establishment of an International Fund for
Compensation for Oil Pollution Damage CII!; and the second one
by the Protocol Relating to Intervention on the High Seas in
Cases of Marine Pollution by Substances Other Than 0II f12!,
which extended lt to other harmful substances. The Civil
Liability Convention was also supplemented by two voluntary
arrangements by tanker owners, TOVALOP and CRISTAL LI3!.

There followed, apart from several regional conventions
j 14!  which together with later ones will have to be neglected
here!, two important general conventions pioneering in fields
other than oil pollution, namely the Convention on ihe
Prevention of Marine Pollution by Dumping of Wastes and Other
Matter 415! and the Convention for the Prevention of Pollution
from Ships 416!. The latter Convention contained detailed
standards for all kinds of pollution from ships as well as
provisions relating to the construction and equipment of ships;
lt Introduced also the Idea of "port State jurisdiction" LI7!,
which was further developed by the 1982 Law of the Sea
Convention $18!.

In the meantime, the environmentalist movement succeeded In
putting environmental problems on the agenda of the United
Nations. The UN Conference on the Human Environment, held at
Stockholm in 1 972, adopted a Declaration on the Human
Env Ironment, Principle 7 of which laid down the following
universal duty:

States shall take all possible steps to prevent
pollution of the seas by substances that are liable to
create hazards to human health, to harm I iv ing
resources and marine life, to damage amenities or to
interfere with other legitimate uses of the sea 419!.
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THE THIRD UNITED NATIONS LAW OF THE SEA CONFERENCE

This was the situation when the Law of the Sea Conference
met in Caracas In 1 974 and decided to develop a set of
provisions on the protection and preservation of the marine
environment. Under the able leadership of Ambassadors Yankov
and Vallarta, the Conference succeeded In reaching consensus on
a comprehensive codification of this crucial area of
International environmental law that ts contained In Part XII
 Protection and Preservation of the Marine Environment! of the
1982 United Nations Convention on the Law of the Sea  the Law of
the Sea Convention! �03 . It Is generally agreed that this
codlf Ication represents the custcmary International law on the
subject 421!. To quote Just one example, In March 1983, ihe
President of the United States Issued a "U.S. Oceans Policy
Statement" In which he noted that the Law of the Sea Convention,
apart from the controversial deep seabed mining part, "contains
provisions with respect to traditional uses of the oceans which
generally confirm existing maritime law and practice and fairly
balance the interests of all states." He added that the United
States "will continue to work through the International Maritime
Organization and other appropriate international organizations
to develop uniform international measures for the protection of
the marine environment while imposing no unreasonable burdens on
commercial shipping" �2j. This policy Is consonant with the
goals of the Law of the Sea Convention, which puts great
emphasis on the need for elaboration of further universal
standards for the protection and preservation of the marine
environment.

THE INNOVATIVE FEATURES OF THE LAW OF THE SEA CONVENTION

The environmental provisions of the Law of the Sea
Convention are dynamic in character: they build on the
accomplishments of the past, discussed above; they add to the
structure where there were some gaps; and they establish a
method for Incorporating future developments Into the Convention
without the necessity of constant amendments. They also provide
for an efficient enforcement machinery against a violator and an
effective system for the settlement of disputes relating to the
Interpretation and application of the Convention's environmental
provisions, a system free of restrictions that circumscribe the
settlement of disputes relating to several of the other
Important parts of the Convention  e.g., fishing and marine
scientific research!.

The basic provisions on the protection and preservation of
the environment in Part XII of the Law of the Sea Convention
consist of 46 articles; taking Into account provisions on the
subject contained In other parts of the Convention, this Is one-
sixth of the total. Ii is not possible to deal here with all
these provisions, and by necessity only a few general problems
will be explored in this paper.
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In the first place, it is quite clear that the provisions
of Part XII are meant to be universal, applicable to all states
as generally accepted customary International law. As In the
1958 Convention on the High Seas, the language used refers
consistently to "States," differing in this respect from the
provisions of Parts XI and XV, where the more restrictive phrase
"States Parties" is usually employed. As the United States
Intimated in Its Oceans Policy Siatenent, the environmental
provisions both bind non-parties to the Convention and can be
invoked by them against States Parties as well as other non-
parties.

There is, however, one important exception; the complex
machinery for the settlement of disputes established by the
Convention applies to States Parties only, as lt "Is well
established in International law that no State can, without its
consent, be compelled to submit lis disputes with other States
either to mediation or arbitration, or to any other kind of
paclf lc settlement" 423!. The United States would be able to
utilize the procedures provided for in Part XV of the Convention
and in Annexes V-Vill only by reaching an agreement with States
Parties In accordance with Article 288�! of the Convention
j 24j, by filing a special declaration accepting the Jurisdiction
of the International Court of Justice with respect to law of the
sea disputes In accordance with Article 36�! of the Statute of
the Court L251, or by making a unilateral declaration accepting
the Jurisdiction of an arbitral tribunal under Article 287 of
ihe Convention, with respect to any state accepting reciprocally
the same obligation with respect to the United States. The
United States might have Included, for instance, such a
Jurisdictional clause In its proclamation on the Exclusive
Economic Zone L26j .

Secondly, the environmental provisions of the Convention
are very comprehensive as to the subject matter, as they cover
the three major sources of marine pollution:

 a! release of toxic, harmful or noxious substances from land-
based sources  including rivers, pipellnes and outfall
structures!, from or through the atmosphere  whether
originating in factories, or m ltted by cars, airplanes or
vessels!, or by dumping such substances In the ocean by
ferrying them out from a port;

 b! pollution from vessels caused by collisions, other
accidents, or Intentional or unintentional discharges; and

 c! pollution from installations and devices used In exploring
or exploiting natural resources of the seabed and subsoil,
and from accidents, such as oil spills, related to such
exploration or exploitation L27! .

Thirdly, the environmental provisions of the Convention
apply to all ocean surfaces, not only to the high seas but also
to areas under the Jurisdiction of the coastal states, Including
not only the Exclusive Economic Zone and the continental shelf
but also the territorial sea and ports. The Convention has



achieved a careful balance between the interests of coastal
states and navigational interests, especially by separating the
standard-setting from enforcement, or to use the terminology of
the revised Restatement on Foreign Relations Law, by separating
Jurisdiction to prescribe from Jurisdiction to adjudicate and
enforce 428!. The new port-state JurisdIction to enforce
international standards on a global basis L29j is a part of this
new consensus, allowing the state where a ship is voluntarily
within a port or at an offshore terminal to undertake
investigations and even Institute proceedings with respect to a
violation of International anti-pollution standards, even if the
violation and the damage have occurred far away, without any
effect on ihe areas under its JurIsdiction. But such
proceedings may be instituted only at the request of a state In
whose waters ihe violation or the damage has occurred, or at the
request of the flag state irrespective of where the violation
has occurred  e.g., if lt has occurred on the high seas!.

In the fourth place, the environmental provisions of the
Convention are broad functionally, extending not only to the
traditional measures designed to combat marine pollution that
has already occurred but also to various measures for preventing
such occurrence, for Instance, by requiring adequate standards
for ihe design, construction and manning of vessels j 30!. The
Convention is not limited to the protection of the environment;
there Is an emphasis throughout on its preservation and on
measures necessary not only to control pollution bui also to
prevent and reduce it. There are obligations to notify other
states of any Imminent danger of pollution 431!, to develop
contingency plans for responding to pollution incidents 4323, to
monitor the risks of pollution �3j, to assess potential effects
of planned activities thai may cause substantial pollution or
significant changes in the marine environment �4j, and to
communicate such assessments to the states concerned f353.
Special provisions have been also agreed upon for the protection
of ice-covered areas $36j and for ihe protection of areas
requiring different treatment because of particular
oceanographic and ecological conditions �7!.

THE INTERDEPENDENCE OF THE OLD AND NEW CONVENTIONS

Finally, the LOS Convention intermlngies new obligations
with obligations already existing under general or regional
agreements. The crucial new obligation is contained in Article
192, which provides that "States have the obligation to protect
and preserve the marine environment." While previous
international agreements have contained specific obligations
with respect to particular pollution hazards, enlarging step-by-
step the circle of these obligations, the Convention has now
transformed the principle embodied In the Stockholm Declaration
into a generally binding rule of international law. The
remaining provisions of Part Xil spell out that obligation in
some detail, Introducing -- where necessary -- some important
qual If icatlons. For instance, under Article 1 94  I! the broad
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obligation of states to "take, individually or jointly as
appropriate, all measures consistent with this Convention that
are necessary to prevent, reduce and control pollution of marine
environment from any source" ls qualified by the phrase that
they shall use for this purpose "the best practicable means at
their disposal and ln accordance with their capabilities."

The measures to be taken embody both a duty to adopt the
necessary laws and regulations and a duty to enforce these laws
and regulations. In adopting laws and regulations to prevent,
reduce and control pollution, states are obligated to take Into
account "internationally agreed rules, standards and recommended
practices and procedures," I.e., the various conventions that
have been adopted previously  some of which were mentioned
above! or that may be adopted later $38j. But states should not
stop there; they "shall take other measures as may be necessary
to prevent, reduce and control" various kinds of pollution,
e.g., from land-based sources, from seabed activities, from or
through the atmosphere, or by dumping �9j. Further, states
acting through competent international organizations such as the
International Maritime Organization  IMO, formerly IMCO! or
diplomatic conferences such as the one responsible for the
adoption of the 1973 MARPOL Convention L40j "shall establish Lor
"endeavor to establish"j global and regional rules, standards
and recommended practices and procedures to prevent, reduce and
control " various kinds of pol I ution  as I isted above!, and to
re-examine them "from time to time as necessary" L41j . Whether
the International rules and standards and recommended practices
and procedures have been established before or after the
adoption of the Law of the Sea Convention, national laws,
regulations and measures "shall be no less effective than
international rules, standards and recommended practices and
procedures" $42j. Finally, states "shall adopt laws and
regulations and take other measures necessary to implement
applicable International rules and standards established through
competent international organizations or diplomatic conference
to prevent and control pollution of the marine environment" from
various sources j43j . There are similar provisions in other
parts of the Convention, most of them related to the protection
of the environment, either directly or indirectly L44j.

The common, and rather surprising to a traditional
international lawyer, feature of these provisions is the
universal applicability of the international rules and standards
 and, In some instances, also of recommended practices and
procedures! to prevent, reduce, and control pollution. A
state's duty to adopt laws and regulations conforming to these
international rules and standards does not depend on Its
ratlf Ication of a particular agreement or Its actual
participation In the adoption of a rule or standard by an
International organization or a diplomatic conference. As Is
stated most expressly in Article 211�!, state laws and
regulations "shall have at least the same effect as that of
generally accepted International rules and standards established
through the competent international organization or general
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diplomatic conference." A state does noi have to ratify every
international agreement relating to the protection of marine
environment, nor does ii have to approve officially a rule or
regulation adopted by the competent international organization
or a "general" diplomatic conference. But once a rule or
standard has been generally accepted, a state has a duty,
imposed by the Law of the Sea Convention, to enact the necessary
laws and regulations.

This is the most dynamic feature of the Law of the Sea
Convention. It permits quick adaptation to a constantly
changing situation, where new dangers to the environment require
rapid action by the community of states. Once a rule is
generally accepted, usually by consensus ai a meeting of an
international organization or at a diplomatic conference, each
state has under the new customary International law developed by
the Law of the Sea Conference the duty to act in accordance with
lt. The necessary safeguard is in the words "generally
accepted," which imply that a preponderant majority of states,
Including almost all states with any special interest in that
rule, have accepted the rule as one fairly balancing the
Interests of all states. There may be perhaps one exception.
If a state has consistently opposed from the beginning a
particular rule or standard, the rule may nevertheless become
generally applicable, except that ii does not apply to the
protesting state �5!. Of course, even this exception is
subject to ihe basic international rule of reasonableness and
fairness and cannot be invoked In bad faith; If a state abuses
its right to the detriment of other states in disregard of their
important interests, the international communIty may require
that it conform to the generally accepted rule and standard
046!.

The combined effect of the various special conventions on
the protection of the environment, of the more general
provisions of the Law of the Sea Convention, and of the special
rule bringing all other conventions, rules, and standards,
whether past or future, under the wide umbrella of the Law of
the Sea Convention, is that a veritable code of rules and
standards for the protection and preservation of the
environment, and in particular for the prevention, reduction,
and control of pollution, has become generally accepted. ThIs
is consonant with the policy of the United States "to develop
uniform international measures for the protection of the marine
environment" 447!. While the United States has accompanied its
statement on the subject with a proviso that such measures
should not impose an "unreasonable burden on commercial
shipping" $48!, It is not likely that any generally accepted
rules and standards would violate this proviso. As the new
rules and standards will be developed primarily by the
International Maritime Organization and other organizations and
conferences in which the United States Is playing an active
part, there should be no difficulty ln ensuring that future
uniform rules would protect not only ihe marine environment but
also the navigational rights so Important not only to major
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powers but also to all those depending on maritime commerce.
The new structure of the InternatIonal Maritime Organization
under its revised constitution has been designed to balance the
interests of the major powers and those of other members of the
international community 4493 . The Law of the Sea Convention
requires further work on International rules and standards in
several fields; the new program of the International Maritime
Organization Is being geared in that direction even before the
Law of the Sea Convention has entered Into force L50j. The Food
and Agriculture Organization, with Its special interest in
preserving fisheries, and the United Nations Environment Program
are also ready to help, and appropriate arrangements for
cooperation and coordination are already being prepared.

It may be hoped that by the end of this century the new
code for the protection and preservation of the marine
environment will be completed and that the system established by
the Law of the Sea Convention will continue to be able to keep
pace with the new threats to the environment that are not I ikely
to diminish in number and severity. This time, international
law is ready for the challenge.

NOTES

1. E.g., the Oil Pollution Act of 1924, 43 Stat. 604, as
amended In 1966, 33 U.S.C. Paragraphs 431-37, expressly
repealed by the Water Quality Improvement Act of 1970, 84
Stat. 113, Paragraph 108   1970!, and superseded by 86 Stat.
816  the Clean Water Act of 1972!, 33 U.S.C. Paragraph
1251.

2. 12 U.S.T. 2989   1958!; T.I.A.S. No. 4900; 327 U.N.T.S. 3 .
This Convention entered Into force In 1 958. By 1 984, it
was ratified by 70 states.

The Convention was amended several times. For the
1962 amendments, which entered into force in 1967, see 17
U.S.T. 1523; T.I.A.S. No. 6109; 600 U.N.T.S. 322. For the
1969 amendments, which entered Into force in 1978, see 9
Int'I Leg. Mat. I �970!; 2 Lay, Churchill and Nordqulst,
New Directions in the Law of the Sea 580 �973!
 hereinafter cited as "New Directions" !. For the 1971
amendments, not yet in force In 1984, see 11 Int'I Leg.
Mat. 267   1972!; 2 New Directions 589. For the text of the
Convention as amended through 1971, see Barros and
Johnston, The International Law of Pollution 200 �974!.

3. 13 U.S.T. 2312; T.I.A.S. No. 5200; 450 U.N.T.S. 82. By
1 984, it was ratified by 57 states.

4. Jrj Article 24.
5. Id Article 25  1!.
6. ld Article 25�!.
7. jJ1 Preamble.
8. Boston, 1962.
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9. Brussels, 1969. 973 U.N.T.S. 3; 9 Int'I Leg. Mat. 45
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  1 970!; U.N. Legislative Series, ST/LEG/SER.B/16, at 447 .
This Convention entered Into force in 1 975. By 1984, It
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Convention, see Doud, "Compensation for Oil Pollution
Damage: Further Comment on Clv II Liability and
Compensation Fund Convention," 4 J. Mar. L. II, Comm. 525
  1973!; Heaiy, "The International Convention on Civil
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Comm. 317 �970!; Levandowskl, "Civil Liability for OII-
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High Seas OII Pollution Cleanup Costs: Domestic and
International Provisions," 3 Hastings Int'I and Comp. Rev.
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Brussels, 1969. 26 U.S.T. 765; T.I.A.S. No. 8068. This
Convention entered into force in 1975. By 1984, it was
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Brunswick L. Rev. 79   1976!; Scheffer, "Pollution of the
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Oil Pollution Casualties," 18 Netherlands Int'I L. Rev. 2
�971! .
Brusse Is, 1971. 11 Int' I Leg. Mat. 284 �972!; 2 New
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Convention, see Doud, sggzy note 9, and Hunter, "The
Proposed International Compensation Fund for Oil Pollution
Damage," 4 J. Mar. L. & Comm. 117 �972!.

This Convention and the 1969 Civil Liability
Convention were amended in 1984 in response to various
objections of the U.S. Senate. See 23 Int'I Leg. Mat. 177,
195 �984! ~
London, 1973. T.I.A.S. No. 10561; 12 Int'I Leg. Mat. 1319
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641, 646.
See generally, De Yturriaga, "Regional Conventions on the
Protection of the Marine Environment," 162 Recueli des
Cours 319-449 �979!, Hakapaa, Marine Pollution ln
International Law 75-1 16   1 981 !; Hayward, "Environmental
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�984!; and Timagenis, International Control of Marine
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The Agreement for Co-operation on Dealing with
Pollution of the North Sea by Oli  Bonn, 1969!, 704
U.N.T.S. 3; U.N. Legislative Series, ST/LEG/SER.B/16,
at 435; 9 Int'I Leg. Mat. 359   1970! .
The Agreement between Denmark, Finland, Norway and
Sweden Concerning Cooperation to Ensure Compliance
with ihe Regulations for Preventing the Pollution of
the Sea by Oil  Copenhagen, 1967!, 620 U.N.T.S. 225.
This agreenent was replaced four years later by the
Agreement to Deal with Pollution of the Sea by Oil
 Copenhagen, 1971!, 822 U.N.T.S. 311; U.N. Legislative
Series, ST/LEG/SER.B/16, at 454; 2 New Directions 637.
The Convention for the Prevention of Marine Pollution
by Dumping from Ships and Aircraft  Oslo, 1972!, 932
U.N.T.S. 3; U.N. Legislative Series, ST/LEG/SER.B/ 16,
at 457; 932 U.N.T.S. 3; 11 Int'I Leg. Mat. 262 �972!.
The Convention for the Prevention of Marine Pollution
from Land-Based Sources  Paris, 1974!; U.N.
Legislative Series, ST/LEG/SER.B/ 18, at 547; 13 Int'I
Leg. Mat. 352 �974!; 4 New Directions 499; and see
Busby, "The Convention for the Prevention of Marine
Pollution from Land-Based Sources: An Effective
Method for Arbitrating International Effluent
Pollution Disputes," 5 Cal. W. Ini'I L. J. 350
�975! .
The Convention on the Protection of the Marine
Environment of the Baltic Sea Area  Helsinki, 1974!,
U.N. Legislative Series, ST/LEG/SER.B/ 18, at 518; 13
Int'I Leg. Mat. 546   1974! . For comment, see Boczek,
"International Protection of the Baltic Sea
Environment Against Pollution: A Study in Marine
Regionalism " 72 Am. J. Int'I L. 782 �978!.
The Convention on the Protection of the Environment
Between Denmark, Finland, Norway, and Sweden
 Stockholm 1974!, U.N. Legislative Series,
ST/LEG/SER.B/18, at 397; 13 Int'I Leg. Mat. 511
�974! .
The Convention for the Protection of the Mediterranean
Sea Against Pollution  Barcelona, 1976!, U.N.
Legislative Series, ST/LEG/SER.B/ 1 9, at 459; 1 5 Int' I
Leg. Mat. 290 �976!. The Convention was accompanied
by two protocols: The Protocol for the Prevention of
Pollution of the Mediterranean Sea by Dumping from
Ships and Aircraft, U.N. Legislative Series,
ST/LEG/SER.B/19, at 473; 15 Int'I Leg. Mat. 300
�976!; and ihe Protocol Concerning Co-operation ln
Combatting Pollution of the Mediterranean Sea by Oil
and Other Harmful Substances in Cases of Emergency,
U.N. Legislative Series, ST/LEG/SER.B/ 19, at 468; 15
Int'I Leg. Mat. 306 �976!. Subsequently, the



Protocol for the Protection of the Mediterranean Sea
Against Pollution from Land-Based Sources was adopted
 Athens, 1980!, 19 Int'I Leg. Mat. 869 �980!. For
discussion of these protocols and the Convention, see
Bliss-Guest, "The Protocol Against Pollution from
Land-Based Sources: A Turning Point in the Rising
Tide of Pollution," 17 Stan. J. Int'I L. 261 �981!;
Boxer, "Mediterranean Pollution: Problem and
Response," 10 Ocean Development and Int'I L. 315
  1981!. Goerlng, "Mediterranean Protocol on Land-
Based Sources: Regional Response to a Pressing
Transnational Problem," 13 Cornell Int'I L. J. 329
  1980! ~

 h! The Convention on Clv I I L labi I lty for Ol I Pol lutlon
Damage from Of fshore Operations  London, 1976!, 16
Int' I Leg. Mat. 51 �977!.

  I! Kuwait Regional Convention for Co-operation on the
Protection of the Marine Environment from Pollution
 Kuwait, 1 978!, 17 Int'I Leg. Mat. 501   1 978!,
accompanied by the Protocol Concerning Regional Co-
operation in Combatting Pollution by Oil and Other
Harmful Substances In Cases of Emergency, 17 Int'I
Leg, Mat. 526   1978! . For comment, see Sagat, "The
Kuwait Convention for Co-operation on the Protection
from Pollution of the Marine Environment of the
Arabian Gulf Area," 34 Revue Egyptienne de Droit
International 149   1978! .

 j! The Convention on Long-Range Transboundary Air
Pollution  Geneva, 1979!, 18 Int'I Leg. Mat. 1442
�979!,

 k! The Convention for Co-operation ln the Protection and
Development of the Marine and Coastal Environment of
West and Central African Region  Abidjan, 1981!, 20
Int'I Leg. Mat. 746 �981!.

  I! The Convention for the Protection and Development of
the Marine Environment of the Wider Caribbean Region
 Cartagena de Indlas, 1983!, 22 Int'I Leg. Mat. 227
  1983!; United Nations, Law of the Sea Bull., No. 1,
at 89.

15. London, Mexico City, Moscow and Washington, D.C., 1972. 26
U.S.T. 2403; T.I.A.S. No. 8165; 11 Int'I Leg. Mat. 1291
�972!. This Convention entered into force in 1975. By
1984, it was ratified by 50 states. For comment, see
Tlmagenls, agee note 14, at 171-287 .

16. London, 1973  commonly known as the MARPOL Convention!.
U.N. Legislative Series, ST/LEG/SER.B/18, at 461; 12 Int'I
Leg. Mat. 131 9   1 973! . Not ln force. For comment, see
Tlmagenls, ~ note 1 4, at 319-574; Booth, "International
Ship Pol I utlon Law," 4 Marine Policy 21 5   1 980! . The
MARPOL Convention was rev Ised by a protocol in 1 978, 17
Int' I Leg. Mat. 546   1 978! . The revised text entered Into
force in 1 983; it was ratified by 22 states.
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supra note I 4, atMARPOL, Article 6�!. See Timagenis,
465%6, 510-15.
See Infra note 29 and related text.
For the text of the Declaration, see U.N. Doc.
A/CONF.48/14/Rev.l  U.N. Pub. E.73.II.A.14!; 11 Int'I Leg.
Mat. 1416 �972!. The language used in Principle 7 ls
modelled after the 1972 London Convention, supra note 15.
See also Garth, "Declaration on the Human Environment," 8
Stan. J. Int'I Studies 37 �973!; Sachs, "Environmental
Development Revisited: Ten Years After the Stockholm
Conference, " 8 Alternatives 369   1982!; and Sohn, "The
Stockholm Declaration on the Human Environment, " I 4 Harv .
Int'I L. J. 423 �973!. Concerning the Implementation of
the Declaration by various international organizations, see
Mensah, "Environmental Protection: International
Approaches," 8 Marine Policy 95 �984!.
Montego Bay, Jenalca, 1982, U.N. Pub. E.83.V.5; 21 Int'I
Leg. Mat. 1 261   1982! .
See Macrae, "Customary International Law and the United
Nations Law of the Sea Treaty," 13 Cal. W. Int'I L. J. 181
�983!; Hickey, "Custom and Land-based Pollution of the
High Seas," 15 San Diego L. Rev. 409   1977!; Lee, "The Law
of the Sea Convention and the Third States," 77 Am. J.
Int'I L. 541 �983!. But see Vallarta, "Protection and the
Preservation of the Marine Environment and Marine
Scientific Research at the Third United Nations Conference
on the Law of the Sea," 46 Law and Contemporary Problems,
No. 2, at 147, 152 �983!.
The statement appears In 83 Dep't State Bull., No. 2075, at
70 �983!; I U.N. Law of the Sea Bulletin 80 �983!; 22
Int'I Leg. Mat. 464   1983!. For comments, see 79 Am. J.
Int'I L. 151 �985!.
Status of Eastern Carel la  Advisory Opinion, 1 923!,
P.C.I.J., Series 8, No. 5, at 27 .
According to that provision, a "court or tribunal referred
to In artIcle 287 Lthe International Tribunal for the Law
of the Sea, the International Court of Justice, an arbitral
tribunal or a special arbitral tribunal! shall also have
Jurisdiction over any dispute concerning the interpretation
or application of an international agreement related to the
purposes of this Convention, which is submitted to it ln
accordance with ihe agreement.w
As Egypt has done with respect to the disputes relating to
the Suez Canal, 37 Y.B.I.C.J. 63   1983!.
48 Fed. Reg. 10605 �983!; 83 Dep't State Bull., No. 2075,
at 70; 1 U.N. Law of the Sea Bulletin 78 �983!; 22 Int'I
Leg. Mat. 461.
LOS Convention, Article 1 94�! . Concerning sources of
marine pollution, see also Remond-Goullloud, "Prevention
and Control of Marine Pollution, " in The Environmental Law
of the Sea 1 93, at 1 96-202  D.M. Johnston, ed. 1 981! .
See American Law Institute, Restatement of the Law, Foreign
Relations Law of the United States  Revised!, Tentative
Draft No. 3, Paragraph 401, at I �982!.
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LOS Convention, Article 218.
jJL, Article 194�! d!.
jJL, Article 1 98.
Jri , Article 1 99.
Ld , Article 204.
jd , Article 206.

jJI , Article 234.
jJI, Article 211�!.
jd , Articles 207  1! and 21 2  1! .
JJI , Articles 207�!, 208  2!, 21 0  2!, 21 2�! .
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LOS Convention, Articles 207  4!, 208  5!, 210  4!, 211  1!,
212�!.
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variation!.
jJL, Articles 213-14, 216-20, 222. For a list of these
sources, see text at note 27, s~.
See LOS Convention, Articles 21�! and �!, 39�!, 41�!,
53 8!, 60�!, 60�!-�!, 94�! a!, 94�!.
In the Fisheries Case  United Kingdom v. Norway!, �95ij
I.C.J. Rep. 116, at 139, the International Court of Justice
noted that Norway had consistently objected to the ten-mile
limit on straight lines closing bays to foreign fishing
that was included ln the 1882 North Sea Fisheries
Convention �60 Parry, The Consolidated Treaty Series 219!
and that the United Kingdom could not, therefore, invoke
thai limit concerning Norway. Similarly, the Court pointed
out In the North Sea Continental Shelf Cases  Denmark and
the Netherlands v. Federal Republic of Germany!, j 1969j
I.C.J. Rep. 3, at 22, that the delimltatlon rule in the
1 958 Convention on the Continental Shelf   1 5 U.S.T. 47 1,
T.I.A.S. No. 5578, 499 U.N.T.S. 311! did not become
binding on the Federal Republic of Germany as customary
international law because lt clearly reserved Its position
on the subject as soon as that rule was applied in ihe
North Sea dellmltatlons. In the Asylum Case  Columbia v.
Peru!, 41950! I.C.J. Rep. 266, at 277-78, the Court found
that a regional rule of customary internatIonal law could
not be invoked against Peru which has repudiated It by
refraining to ratify the conventions which were the basIs
for that rule.
See LOS Convention, Article 300, and also Articles 56�!,
58�!, and 87�!.
See text at note 22, ~.
See document cited in note 22, ~.
Convention on the International Maritime Organization
 previously the Intergovernmental Maritime Consultative
Organization!, adopted ln Geneva in 1 948, and amended in
1964, 1965, 1974, 1975, and 1977. IMO Pub. 023 82.08E
 consolidated text!; 9 U.S.T. 621, T.I.A.S. No. 4044, 289
U.N.T.S. 48 �948 text!; 18 U.S.T. 1299, T.I.A.S. No. 6285,
607 U.N.T.S. 276 �964 amendments!; 19 U.S.T. 4855,
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T. I.A.S. No. 6490, 649 U.N.T.S. 334 �965 amendments!; 28
U.S.T. 4607, T. I.A.S. No. 8606 �974 amendments!; T. I.A.S.
No. 10374 �975 amendments!; the 1977 amendments w I I I enter
into force on November 10, 1984, �983 j IMO News, No. 4, at
3. Articles 38-42 of the revised Convention deal with the
Marine Environment Protection Committee; its functions
depend to a large extent on provisions in other conventions
and Instruments  Article 42!.

50. F19833 IMO News, No. 4, at 1, 3-8.
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RECENT DEVELOPMENTS UNDER SPECIAL
ENVIRONMENTAL CONVENTIONS

Cllfton E. Curtis
Director, Ocean Policy Offices

The Oceanic Society

INTRODUCTION

The Law of the Sea Convention that was opened for signature
in December, 1982, represents the most ambitious and significant
agreement affecting the oceans that has ever been adopted. The
emergence of a Convention designed to regulate activities
covering over two-thirds of the earth's surface is a sIgnal
accomplishment in the history of international negotiations. It
embodies a broad consensus among a diverse group of nations on
almost all law of the sea issues. By establishing a framework
of agreed rights and duties and methods for resolving disputes,
the Convention can make a significant contribution to world
peace.

No one nation can expect that the Convention will satisfy
fully all Its interests. When viewed as a whole, however, the
benefits of the Convention � for all nations -- far outweigh
any real or theoretical disadvantages.

The same can be said with respect to the Convention's
environmental provisions which establish basic obligations and
duties to protect what are essentially common resources. While
they fall short of the comprehensive and hol Istic approach that
is needed, they constItute a significant advance. The
Convention's artIcles and annexes establish standards and
obligations for the prevention, reduction, and control of
pollution from all sources, as well as obligations for the
protection and conservation of living marine resources. Marine
scientific research efforts can contribute Immeasurably to those
tasks through the cooperative approaches set forth in the
Convention.

Substantial responsibility rests with coastal states to
adopt, implement, and enforce effective environmental strategies
that will protect and conserve our marine resources. At the
same time, the Convention's codification of expanded
Jurisdiction over marine areas and resources � through its
endorsement of 12-mlle territorial seas and 200-mile exclusive
economic zones � Invites accelerated exploitation for national
benefit. WIII the delicate balance between those competing
Interests and objectives, among others, be met in a manner that
provides for sustainable development of our marine resources?

As the progren content for this conference suggests,
resolution of a multItude of ocean issues will influence the
"Developing Order of the Oceans." Such development long
predates the recent Law of the Sea Convention and will continue
to evolve as long as humankind is around. The Convention,
nonetheless, offers a unique opportunity to meet the challenge
that exists.
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From an environmental perspective, there is another
international agreenent that deserves special mention in
providing the context for a closer look at special environmental
conventions. In May of 1980, the International Union for the
Conservation of Nature and Natural Resources  IUCN! with the
support of UNEP and World Wildlife Fund launched ihe 5acisi

The aim of the
which has been embraced by many governments,

international and non-governmental organizations, "is to help
advance the achievement of sustainable development through the
conservation of our living resources." It provides both an
intellectual framework and practical guidance for protection and
conservation actions, Including specific measures for the
oceans. It embraces an "ecosystem of the whole" concept � one
that only recently has surfaced at the global treaty level, in
relation to Antarctic living resources. In tandem with the Law
of the Sea Convention, the guiding principles contained in the

can serve as the foundation for the
developing order that Is needed.

SPECIAL ENVIRONMENTAL CONVENTIONS

The other panelists during ibis session � Professors Sohn
and Johnston � have been given the task of addressing the
broader Implications of the Law of the Seas Convention's
environmental provisions and its administrative implementation.
As their presentations undoubtedly will show, a symbiotic
relationship exists between the Convention and Issue-specific
environmental conventions and agreements.

Articles 237 and 211 of the Law of the Sea Convention
basically state that any other special agreements between states
as to preservation of the marine environment shall noi be
prejudiced by Convention provisions as long as they are
consistent with Convention objectives. Conversely, as Professor
Sohn has noted, the adoption of international rules and
standards under issue-specific international conventions are
considered universally appl icab I e under the Law of the Sea
Convention. Thus, while the Law of the Sea Convention has not
yet entered into force, its environmental obligations and duties
are the subject of ongoing revision � and future application to
all states � through the actions of member states under special
conventions that address marine environmental concerns.

This paper does not attempt to address exhaustively the
recent developments that are occurring with respect to ihe
numerous existing issue-specific conventions that address
important environmental matters. Instead, the elements of those
which are addressed serve as examples of ihe difficult balancing
of Interests and objectives that Is involved In international
efforts to effect environmentally sound approaches.
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D
Damaging oil spl I ls continue to occur, resulting in

property and environmental damage as well as personal Injury and
death. Although the amount of oil released in accidental tanker
spills has declined since the latter half of the 1970s, the
potential for a catastrophic spill remains. Marine transport
activities ln general account for one-third of the total volume
of oil pollution, while other sources   including ref I neries,
municipal waste, and offshore oil production! account for the
remainder.

Two existing treaties, the International Convention on Oil
Pollution Damage, 1969  CLC! and the International Convention on
the Establishment of an International Fund for Compensation for
Oil Pollution Damage, 1971  Fund!, reflect the global effort to
establish liability and compensation for damages from oil spills
by seagoing vessels carrying persistent oil in bulk as cargo.

spill off Great Britain's coastline in 1967 . The CLC came into
force In 1 975 and has now been ratified by fifty-seven states;
the Fund in 1978 � now ratified by twenty-nine states.

CLC establishes shipowner liability to persons, including
governments, for oil pollution damages and clean up costs
subject to monetary limitations. The existing CLC regime
establishes tanker owner responsibility for the first $125 per
gross registered ton  GRT! of spill damages to a maximum of
about $15 million  with some "rollback" provisions that lower
the effective liability to $9 million!. The Fund establishes an
International fund administered by its member states and is
supported by contributions calculated on the basis of the number
of barrels of seaborne oil received ln those states. The Fund
prov ides compensation above that provided by the shipowner under
CLC up to a total prescribed per incident level � presently
about $47 million.

From 30 April to 25 May 1 984 a diplomatic conference was
held In London under the auspices of the International Maritime
Organization  IMO! to revise the CLC/Fund regimes. The
conference was held principally due to general agreement among
member states  especially France, Canada, and the Netherlands!
and others  especially the United States!, that the existing
liability and compensation limits were far too low. Raising
those limits was the dominant focus of the amendments -- the
1 984 Revised Protocols -- that were adopted at the conference.

The United States has never ratlf led the existing Cl C/Fund,
principally because the limits were believed Inadequate for
purposes of Senate advice and consent. The U.S. delegation and
many others believed that every effort should be made to ensure
that cleanup costs and all legitimate damage claims are fully
compensated if a catastrophic spill, such as the 8mggg ~aSLlg
catastrophe, were to occur. Some of those delegations noted
their underlying belief that the escape or discharge of oil from
ships Is an inherent risk in the extraordinarily profitable
business of handling and selling oil, and thai the economic
consequence of pollution damage should be borne by the shipping
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industry and oil cargo Interests. Since cleanup and damages
resulting to the ~ incident were estimated to be In the
$180-300 million range  by the P II I Clubs!, substantial
increases ln the CLC/Fund limits were sought.

Under the Revised 1984 Protocols, shipowner liability  CLC!
will rise from the current maximum of $15 million to $62
million, and total compensation  including Fund! will rise from
a ceiling of $47 million to $208 million. In addition, a
minimum level for shipowner liability was set at $3 million,
rather than sloping upward from zero liability levels based on
GRT.

In addition to the Increases In limits, the protocols make
several other environmentally important revisions to the
existing regimes. These include:

afMmacaga
The present regimes apply exclusively to pollution damage

which is caused on the territory   Including territorial seas! of
member states. The 1984 protocols extend coverage to ihe
seaward edge of member states' 200-mlle exclusive economic
zones. References to the Law of the Sea Convention's 200-mile
EEZ principles were made repeatedly by delegations supporting
such an extension. It represents an important example � the
first, to my knowledge, at the global level � of how the now
completed Law of the Sea Convention can be carried forward into
issue-specific conventions. Such an extension will allow
national authorities greater certainty thai clean-up efforts
involving offshore spills will be covered by CLC/Fund;

The existing CLC/Fund definition is very general, l.e.,
"loss or damage caused outside the ship." li has allowed the
courts of member nations substantial latitude in determining
which damages and costs are compensable. The impetus for a
better definition was due, in pari, to views that �! a more
precise definition was needed so that national courts would not
be left in doubt in awarding compensation, �! environmental
restoration costs need to be recognized expressly, and �!
speculative or theoretical claims should be excluded. The new
definition under the revised protocols covers "loss or damage

provided that loss or impairment of the environment other
than loss of profit shall be limited to costs of reasonable
measures of reinstatement actually undertaken or to be
undertaken." While this reflects an improvement from an
environmental perspective, those familiar with comparable U.S.
laws will note that domestic coverage goes further to include
damages for loss of natural resources, including the reasonable
costs of assessing such Injury, destruction or loss; and

The existing CLC/Fund apply only to vessels actually
carrying oil in bulk as cargo  l.e., laden tankers!. The 1984
protocols extend coverage to unladen tankers carrying oil as
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ballast  or in fuel bunkers! -- consistent with U.S. Iaw � and
to combination carriers on any voyage after having carried oil
In bulk, with the burden of proof placed on the owner of the
carrier to prove that lt has no residues of such carriage of oil
ln bulk aboard.

These and other results of the IMO diplomatic conference
represent a compromise for all the delegations that
participated. The CLC protocol was adopted by a vote of forty-
eight in favor, with sixteen abstentions; the Fund protocol was
adopted by forty-four ln favor, with twenty-one abstentions. No
delegation voted against either protocol. Since the conference,
the Reagan Administration has gone on record in support of the
1984 Revised Protocols. In a 13 June 1984 statement, Secretary
of Transportation Elizabeth Dole endorsed United States
ratification of the protocols, expressing the hope thai the U.S.
will be the first nation to sign the amended conventions.
Expeditious ratification of the 1 984 Revised Protocols by the
entire global community will assist greatly in efforts to ensure
that all legitimate claimants are fully compensated if a
catastrophic spill were to occur off the United States or
elsewhere.

aLh~
In addition to the CLC and Fund Conventions, another

landmark convention for the control of vessel-source pollution
ls the 1 973 International Convention for the Prevention of
Pollution from ships  MARPOL! and a supplemental protocol that
was adopted In 1 978 under the auspices of IMO. MARPOL ~s primary
objective is "the complete elimination of intentional pollution
of the marine environment by oil and other harmful substances
and the minimization of accidental discharge of such
substances." MARPOL's scope of application extends to
substances which are discharged operationally  either
intentionally or accidentally! but does not Include dumping and
the release of harmful substances directly arising from the
exploration and exploitation of offshore mineral resources or
the release of substances for legitimate scientific research
relating to pol I utlon control . MARPOL estab I Ishes generally
acceptable norms applicable to al I types of vessels for
discharge and handling of oil and other harmful substances. In
addition, more stringent standards for pollution control are
applied in certain designated "specIal areas." MARPOL entered
into force in October, 1983, one year after ratification by the
United States and fourteen other countries whose merchant fleets
constitute more than 50 percent of the world's merchant fleet.

The substantive regulations of MARPOL are contained ln five
annexes covering: oil pollution  Annex I!; noxious liquid
substances In bulk  Annex II!; harmful substances in packaged
form, such as the barrels of uranium hexafluoride being carried
by the French vessel 54~~ which has recently sunk off the
coast of Belgium  Annex III!; sewage from ships  Annex IV!; and
garbage from ships  Annex V!.
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The regulations set forth in the annexes constitute the
heart of the Convent on, yet these regulations have not been
fully operational due to limited ratification by member states.
Only Annex I on oil pollution has entered into force  October,
1983!. Annex II had been scheduled to enter into force In
October, 1986, but that date has recently been postponed to an
as yet undetermined time. Annexes I II, IV and V, ihe so-called
"optional" annexes, have not yet received sufficient
ratlfications to enter into force.

An important factor of MARPOL that may partly compensate
for failure by all member states to ratify the annexes is that
it perm Its enforcement of Its provisions with respect to "non-
conventlon vessels." Thus, MARPOL's provisions will be
Implemented on a broad basis even If only the minimum necessary
ratlfications are forthcoming to trigger entry into force.

A primary focus of recent developments in MARPOL is the
effort within the Marine Environment Protection Committee  MEPC!
of IMO to encourage ratification by member states. At the
twentieth session of MEPC  MEPC 20!, held earlier this month,
technical and financial difficul iles involved in implementation
of the annexes were discussed.

With respect to Annex II, for example, the Committee
decided to postpone its entry into force so as to allow time to
agree upon amendments to those parts which are the source of
difficulty. One problem associated with the ImplementatIon of
Annex II is the necessity for establishment of shore reception
facilities and treatment plants for liquid chemical wastes. It
appears that the facilities necessary to effectively Implement
Annex I I wli I not be avail ab I e by 1 986 . Entry into force of
Annex II was originally delayed to provide adequate time for
construction of reception facilities, but states and interested
parties have not acted quickly enough to satisfy the expected
demand. The amendments under consideration for Annex II are
designed, In part, to reduce the need for reception facilities
as one solution to the problem. A vote on the adoption of these
amendments will be taken at MEPC 21, in addition to the
designation of a new date for entry into force of Annex II.

With regard to Annexes III, IV and V, efforts are underway
to resolve possible obstacles to ratification, since these
annexes have received less support than Annexes I or II. On the
basis of responses to questionnaires addressed to member states,
amendments to these annexes will likely be proposed. While
recognizing the technical and financial difficulties involved ln
implementation of the annexes, efforts to accommodate these
concerns present the danger that the substantive requirements
under the annexes will be unduly eroded under the guise of
necessity, and that they will undercut the efficacy of the
environmental controls. A distinction will need to be made
between revisions that undermine the environmental protection
requirements in order to satisfy marginal difficulties and those
which resolve insurmountable obstacles to ratification.

Amendments to Annex I were adopted at MEPC 20. The most
controversial of these concerned walvers to the separating,
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filtering, and oil discharge monitoring and control equipment
requirements of Regulations 15 and 16 of Annex I. As originally
proposed, the amendments clearly undermined the environmental
protection requirements of the annex since a ship without proper
equipment Is more likely to discharge oily-water mixtures in
violation of the Convention. The problem was compounded by the
fact that the walvers were limited to ships within twelve to
fifty mlles of land, risking discharges to environmentally
sensitive coastai areas. The amendments, as finally adopted,
were based upon a compromise proposal suggested by the U.S.
delegation, which limited the waiver to certain cIrcumstances
where some means of control exists for proper enforcement.

As these and other developments unfold In relation to the
ratification and implementation of MARPOL and its annexes,
alterations to environmentally sound approaches should be made
sparingly and without undermining the environmental protection
controls mandated by the ConventIon.

Ocean dumping is the transport of Iand~enerated wastes by
vessels or aircraft and their disposal In the marine
environment. In the 1960s and early 1970s there was a growing
awareness that ocean dumping could have serious adverse impact
on the marine env lronment. Because such dumping Is an activity
largely peculiar to areas beyond national Jurisdiction, this
Issue was one of the most important marine-related problems
occupying the attention of participants at the 1 972 Stockholm
Conference on the Human Environment.

In the fall of 1972, representative from over eighty
nations attended an international conference in London to
address the need for a global treaty on this subject. Those
meetings culminated In the International Convention on ihe
Prevention of Marine Pollution by Dumping of Wastes and Other
Matter  " London Dumping Convention" or "LDC"!. The Convention
was ratified by the United States In 1973, came into force in
1975, and to date fifty-five countries have ratified or acceded
to lt.

While other issues  e.g., criteria for regulation or
prohibition on dumping of certain hazardous substances,
incineration-at-sea, and dredge spoil disposal! are of
continuing concern for the member states to the LDC, substantial
time during the past two formal consultative meetings has been
devoted to concerns surrounding ocean disposal of radioactive
wastes. The International debate over ocean disposal of
radioactive wastes involves a complex mix of scientific, legal,
economic, and social policy variables. It mirrors domestic
radioactive-waste-disposal assessment controversies that are in
progress In such nations as Great Britain and Switzerland, which
have dumped low-level wastes  LLW! in recent years, and in
Japan, the United States and other Nuclear Energy Agency Seabed
Working Group nations that are conslderlng LLW or high-level
waste  HLW! disposal In the future. It involves the Nordic and
South Pacific countries and Spain, nations with no plans for



such disposal, which question whether disposal by others ls an
acceptable risk to the health of ihe oceans.

Under the London Dumping Convention, HLW is one of the
substances I isted on the Annex I "b I ackl 1st. " Its disposal is
prohibited. Annex II contains substances, including LLW, which
can be dumped, but only with special permits and procedures.
While the United States did dump LLW from 1 946 to 1 970, since
the 1970s the only dumpers have been Great Britain, Switzerland,
Belgium, and the Netherlands. Since 1983, however, no
radioactive wastes have been dumped at sea. The halt in such
disposal was directly related to decisions made within the LDC.

In February, 1983, two decisions made by the LDC members
set the stage for the continuing International focus on LLW: an
LLW moratorium resolution was adopted �9-6, with 5
abstentions!; and a scientific review of the risks associated
with such disposal was initiated. Despite protestations from
representatives of dumping nations ai the 1983 meeting that the
moratorium resolution was not legally binding, and that they
intended to carry out dumping operations, a ~~ moratorium
exists. In the spring of 1 983, the Netherlands government
revised its position, announcing that it would honor the
moratorium. In Great Britain, a groundswell of opposition to
dumping during the moratorium arose within the transport trade
unions in the spring and summer of 1 983 . Union boycott
resolutions were adopted that black-listed the handling of any
LLW slated for sea dlsposai. Similar transport-union boycotts
were adopted in Switzerland and BelgIum, and all three of those
nations cancelled their proposed dumping operations.

During 1983, the LDC's international scientific review of
LLW risks began to unfold. The International Atomic Energy
Agency  IAEA! and the LDC secretariat � the IMO � gathered
pertinent studies and reports from governmental parties and
others. An annotated bibliography was presented to the parties
at their February, 1984, meeting. In order to complete the
international scientific review of risks assoc lated with LLW
dumping initiated in 1983, delegations attending this recent
meeting recognized that certain terms of reference needed to be
clarified. There were two principal areas of concern: the
structure of the review and the substantial questions that
should be addressed.

As a result of their deliberations, a nineteen-month review
period was set, with the following principal components:

�! by the spring of 1984, IAEA and the International Council
of Scientific Unions  ICSU! would each select experts in
pertinent disciplines, ln collaboration with IMO to ensure
regional balance � twenty-two experts have been selected;

�! a first meeting comprised of those experts would meet by
October � now scheduled for 22-25 October 1 984;

�! a report of the meeting will be distributed to LDC members
and observers by November, 1 984, and comments w II I be
submitted to IMO by March, 1 985;
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�! an expanded second experts meeting will be held in April,
1985, comprised of experts from the first meeting and
experts from LDC members and observers, with a final report
prepared by all the participants; and

  5! the final report wil I be dlstrlbuted In advance of the next
formal meeting of the LDC members, scheduled for 23-27
September 1985.

With respect to the substantive terms of reference for the
review, several delegations submitted lists of questions they
believed should be addressed. The written questions focused on
the safety of past and projected LLW disposal at sea  quantities
involved in such dumping, an inventory of all forms of
radioactive wastes entering the marine environment from human
sources, adequacy of modeling and monitoring to predict impacts,
and the adequacy of containment measures and assessments of
land-based alternatives, among other concerns! and overall
conclusions  including restatements of several of the above
concerns and variations on the burden of proof question: who
needs to prove what level of safety or harm2! On the burden of
proof Issue, several of ihe written questions mentioned the need
for the proponents of radioactive waste dumping to prove thai
such activities are safe. The parties agreed that the reviewing
experts must respond to all the questions presented in those
written submissions, as well as to any other questions the
experts believe to be appropriate.

With the intersesslonal review In hand, the parties
attending the September, 1985, LDC meeting will revisit the
question that was before them in 1983 when the moratorium and
review were put into effect: Should the LDC be amended to
prohibit ocean dumping of any radioactive wastes2 If at least
two-thirds of those present agree that the answer to that
question is yes, they would have to decide whether a global ban
should take effect immediately or be phased-in over several
years. If more than one-third of those in attendance vote no,
ii Is nonetheless I lkel y that such issues as tighter definitions
of HLW and LLW   including ~ajnlatua quantities! and regulatory
oversight  Including the adequacy of monitoring requirements,
dump-site locations, and land-based alternative assessments!
would be further refined.

While considerable time was devoted to the LLW risk review
at the February, 1 984, meeting, the major debate centered on the
legality of HLW disposal into the seabed. SInce the mid-1970s
several industrialized nations have been assessing the
feasibility of burying HLW in deep-ocean sediments. The LDC, as
written, prohibits "disposal at sea" of HLW. Does disposal at
sea refer to the final resting place of the wastes, or does It
refer to the place where the disposal activities occur2 The LDC
does noi address th Is point specifically, and HLW seabed
disposai was not under consideration when the LDC was finalized
in 1972.
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Considerable time was devoted to achieving consensus on
this issue. In the end, that effort failed; however, two basic
points were agreed upon:

1. The Consultative Meeting of the Contracting
Parties to the  LDC! Is the appropriate
International forum to address the question of
the disposal of high-level radioactive waste and
radioactive matter Into the seabed, including the
question of the compatibility of this type of
disposal with the provisions of the LDC;  and!

2. No such disposal should take place unless and
until It is proved to be technically feasible and
environmentally acceptab I e, Including a
determination that such waste can be effectively
Isolated from the marine env Ironment, and a
regulatory mechanism ls elaborated ln accordance
with the provisions of the LLDCj to govern ihe
disposal into the seabed of such radioactive
wastes.

Beyond that basic agreenent, two principal blocs expressed
notably different views on the legality Issue. The dominant
coalition of nations � a large majority of those who stated a
position � argued that HLW disposal Is covered by the LDC and,
therefore, Is prohibited; these nations were referred to as
sponsors of the Nordic resolution. While the express language
of the LDC may be unclear, those nations agreed that protection
of the marine environment under the LDC requires an
interpretation that views seabed disposal as "disposal at sea."
In addition to their basic position that such disposal is
covered and prohibited, they agreed that their Interpretation
applied to experimental as well as operational activities. Some
of those nations discouraged further study of that disposal
option, while others felt it should continue.

A minority bloc took the position that HLW seabed disposal
ls not covered by the LDC as now written and, therefore, is not
prohibited. That resolution � sponsored by the United States�

focused only on future regulation of operational activities,
left unclear how such disposal might be permitted and regulated
under the LDC, and encouraged further study. A formal vote was
not taken on the legality issue but lt was agreed that the
Nordic and U.S. resolutions would be attached to the final
report of the meeting and thai the matter would be further
considered at the September, 1985, meeting.

Radioactive waste disposal has crystallized attention
within the world community, raising concern about the
incremental and cumulative impacts of marine pollution, the
adequacy of consideration given to land-based alternatives, and
the broader rights and responsibilities of nations ln relation
to the use of the common resources of our oceans. The current
review of LLW risks and the question of the legality of HLW
disposal within the global framework of the LDC presents a



chal lenging opportunity for a diverse group of nations to forge
policies and solutions that safeguard our marine resources.

E
By 1930 it was clear to both whaling and non-whaling

countries that whale stocks could not survive unlimited Intense
hunting. Working through the League of Nations, several nations
pressed for an International agreement to impose hunting limits.
In 1931, twenty-two nations signed the Geneva Convention for
Regulation of Whaling. While not very effective or wide
ranging, the agreement was a first. Further consultations and a
revised agreement followed, and at a conference held ln
Washington, D.C. in 1 946 the current International Convention
for the Regulation of Whal Ing was adopted. That Convention has
since been ratified by thirty-eight countries.

The goal of the Convention, to safeguard whales for future
generations as "great natural resources," Is implemented by the
International Whaling Commission. The IWC's jurisdiction
extends only to those states that accept it. Member states,
through appointed commissions, carry out the Commission's work
at annual meetings; they are assisted by a Technical Committee
and a Scientific Committee, both of whIch meet prior to each
meeting of the entire Commission, and a permanent Secretary and
staff. Another active group of participants in the workings of
the IWC are nongovernmental organizations  NGOs!.

The focus of much of the activity under the Convention
centers around the week-long IWC meetings held each June or
July . Following several years of heated negotiations, in 1 982
the IWC adopted a moratorium on commercial whaling � to take
effect in 1985-86 � by a vote of twenty-five in favor, seven
against, and five member states abstaining. Underlying the
moratorium decision Is the belief that a total cessation of all
commercial whaling is necessary in order to permit an assessment
of the state of the world's whale populations during a period of
no harvesting. Under the IWC, however, nations are not bound by
decisions to which they object formally. Japan, Norway, and the
USSR still have objections on fIle with respect to the
moratorium, and that remains a contentious Issue that has led or
could lead to other domestic and international Initiatives
 e.g., Pelly amendment and Packwood-Magnuson amendment
sanctions, and economic boycotts!.

At the most recent IWC meeting, held in Buenos Aires,
Argentina, in June, 1984, the IWC continued its trend of cutting
annual whale-killing quotas as the moratorium deadline
approaches. At this year's meeting, commercial whale quotas
were reduced by 2,767 whales � a cut from 9,390 allowed ln 1 984
to just 6,623 for the 1985 season. Much of the Impact of the
cuts fell on Japan and the USSR, due especially to the quota
reductions for Southern Hemisphere minke whales.  Since 1973,
when the world was conscious of what was happening to the great
whales and pressure was applied to the IWC, quotas have been
reduced by 85 percent.! John Byrne, Administrator of the
National Oceanic and Atmospheric Administration and ihe current



It was recognized at Stockholm in 1 972 that international
cooperation would be needed to surmount the world' s
environmental problems, but that something would have to
stimulate that cooperation. Thus. the United Nations
Environment Progran  UNEP! was created as a mechanism to promote
environmental initiatives, a self-proclaimed "environmental
conscience of the world." UNEP's principal approach to the
oceans' problems has been a regional one, primarily because the
nature of environmental problems varies from region to region.
as do cultural, socioeconomic and political factors.

To date, UNEP's efforts embrace over 120 nations through 11
Regional Seas prograns. The format fosters such activities as:

�!
�!

cooperative approaches to common problems;
communications among nations, some of which are normally
hostile to each other on other matters;
training programs on management and response strategies
 e.g., oil spills!; and
networks of marine science research centers, including
efforts to create common data calibrations In monitoring
coastal pollution

�!

�!

The key to success or failure of the Regional Seas Program
will be the implementation and enforcement of the framework
conventions and related protocols on such issues as land-based
sources of pollution, ocean dumping, protected areas and
critical habltats, and oil spill prevention and response.
Nonetheless, the eleven programs now in place have been viewed
by many as one of the major ocean-related successes of the past
decade. The Law of the Sea Convention's repeated refence to
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U.S. Commissioner to ihe IWC, stated after the Buenos Aires
meeting that "we are in the final countdown on commercial
whaling," adding that there remains "much uncertainty about how
several member nations will respond In the coming year and at
the thirty-seventh session of the IWC next summer -- the last
session before the moratorium decision takes effect."

As preparations continue for next year's meeting, to be
held in Brighton, England, several outstanding questions loom
large: Will Japan kill sperm whales this year. despite ihe zero
quotas? If so, the U.S. must initiate certification procedures
under the Packwood-Magnuson amendments that could lead to
automatic 50 percent reductions in their fisheries allocations
from U.S. waters. Will Japan, Russia, and Brazil exceed the
Southern Hemisphere minke quotas2 If so, the same certification
procedures will be triggered. Will Japan, USSR, and/or Norway
drop their objections to the moratorium durinq the next year?
if not, will they seek a new special category  similar to that
allowed for the aboriginal subsistence category! to allow
continued commercial whallng2 These and other issues will test
the integrity of the Convention and the commitment of national
governments to the protection of whales.



regional strategies as an effective way to address marinepollution problems reinforces this view. While recentdevelopments can be cited in relation to each of the existingprograms, this paper focuses on those two In whIch the U.S. Is a
participant: the CarIbbean and South Pacific programs.

Negotiations for the Convention for the Protection andDevelopment of the Marine Environment of the Wider CaribbeanRegion were completed In 1 983 at Cartegena, Columbia, and signedby the United States, twelve other countries, and the European
Economic Community. The Convention essentially Is a frameworkagreement pursuant to which member states would undertakeobligations to protect the marine and coastal environment of theCaribbean Sea, the Gulf of Mexico, and adjacent Atlantic Ocean
areas. It addresses generally such issues as vessel-sourcepollution, dumping, land-based sources, seabed activities, andatmospheric pollution and contains environmental impact
assessment provisions and dispute settlement mechanisms. In
addition, one specific protocol was adopted simultaneously with
the Convention to provide for cooperative strategies In response
to oil and hazardous substances spills.In August, 1 984. the United States was the first nation to
ratify the Cartegena Convention. It will enter Into forcethirty days after the ninth ratification has been received. The
Convention offers excellent opportunities to address the diverse
environmental challenges In the area. Many of the countries in
the region face environmental problems resulting from under-
development or from the consequences of development programs
that do not take adequate account of environmental impacts.
Tourism � in some cases the principal source of Income--
places special demands on fragile coastal areas. Once the
Convention enters into force, the United States and others are
expected to play a lead role in developing additional protocolson land-based sources of pollution. marine sanctuaries, and
wildlife preservation.

Dcaf&kodDuring the week of 17 September 1984, and continuing
through this week, representatives of the United States and
other South Pacific countries have been involved in negotiations
directed towards completion of a Convention for the Protection
and Development of the Natural Resources and Environment of the
South Pacific Region. As with the Cartegena Convention,
framework provisions address a wide range of environmental
concerns. There similarly is included a supplemental protocol
that addresses oil spill response.In the draft South Pacific Convention, however, there also
exists substantial interest in simultaneously adopting aprotocol on ocean dumping. Conclusion of that protocol � andin particular the resolution of questions concerning geographicscope of coverage and radioactive waste dIsposal � has been themajor obstacle to concluding the preliminary negotiations,
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convening a diplomatic conference, and opening the Convention
for signature. Many of the South Pacific delegations have put
forward a proposal that ihe Convention area includes both the
200-mile EEZs of potential parties and the contiguous high seas
areas. In addition, those delegations have supported language
In both the draft Convention and the draft protocol on dumping
which proposes that no radioactive wastes be dumped in the
Convention area.

On these outstanding issues, the United States position is
at odds with the South Pacific proposals. On geographic scope,
ln general, the U.S. appears ready to recognize a Convention
area including nations' 200-mile EEZs. As for the high seas.
however. the area would include only those enclaves surrounded
by EEZs. As to radioactive waste dumping, the United States
opposes any regional ban, even within EEZs, absent scientific
evidence which shows that it is harmful. Instead, the U.S.
position is that nations In the region should rely on national
measures that are limited in scope to their own EEZs.

These U.S. positions suggest support for the Law of the Sea
Convention's EEZ concept, while at the same time ignoring that
Convention's repeated references to the need for cooperative
action among coastal states. They also fail to take account of
the London Dumping Convention's admonltlon that "Lpgarties with
common interests to protect the marine environment In a given
geographic area shall endeavor, taking into account
characteristic regional features, to enter Into regional
agreements consistent with Cthe LDCj for the prevention of
pollution. especially by dumping."

Given the domestic and international moratoriums that are
in effect, a ban -- or moratorium alternative -- on radioactive
waste dumping could be adopted with the understanding that the
issue will be further reviewed after the international risk
review and other region-specific studies have been completed.
Since ihe II.S. has no plans to dump radioactive wastes in that
region, U.S. Interest are not adversely affected. Assuming that
the proposal to prohibit radioactive waste dumping continues to
receive widespread support from Pacific-based nations, which is
likely, U.S. support for those proposals would reflect
appropriate deference to the desires of those nations most
directly affected. Moreover. such a position would contribute
to goodwill vis-a-vis United States' relations with those
nations which could serve this country well in other areas of
mutual interest  e.g., port access and transit rights for
defense purposes!.

CONCLUSION

As these examples indicate, despite the title of this paper
it ls impossible to isolate specific ocean-related conventions
as containing a "special environmental" focus. Every convention
or other international agreement involving the oceans contains
important environmental considerations. As the Law of the Sea
Convention clearly reflects, all ocean activities include
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concomitant environmental responsibilities. The examples cited
above only serve to illustrate the problems that exist and the
opportunities to forge cooperative solutions that protect our
marine resources.

Nor should the choice of certain conventions for
elaboration in this paper suggest any priority ranking of
critical issues. Land-based sources of pollution, for example.
is by all informed accounts the most serious threat to the
health of the oceans. Those discharges directly affect coastal
waters, where more than 90 percent of our fishery resources are
located and where man's principal contact with the sea occurs.
While land-based pollution is mentioned above in a Regional Seas
Program context, UNEP should be applauded. encouraged and
assisted In its ongoing efforts -- through its sessions of an Ad
Hoc Working Group -- to develop more effective national,
regional, and global strategies.

Similarly, fisheries management demands substantial
attention. Today the world is faced with many depleted fishs
stocks. Overf ishlng is a principal threat, but habitat
destruction, pollution, and wastage are qrowing concerns. A
wide range of integrated strategies is needed. and the 5grJ d
~ecvztion gt~. mentioned ear I Ier, prov Ides I nval uab I e
guidance towards that end.

Our need for sustainable ocean and coastal resources and
their continuing use are not short term. As we seek to balance
the present with the future, we must be careful not to overload
the ocean in a cumulative way. Marine and coastal ecosystems
have a marvelous ability to cleanse themselves and to stay
productive. But we are approaching � and have reached or
exceeded, in some instances -- the limit of abuse and
mismanagement that can be assimilated without permanent damage.

Is an excellent
book by Anne Simon Just now being published that makes these
points in eloquent and scientific terms. As part of the

Ms. Simon states that wfsjaving
the ocean from ourselves will noi be easy but at great cost it
can be done. The cost Is partly In resources of the sea that
have been ours for the taking. Even more, the cost is In labor
of the mind, the gigantic effort required to reverse the way we
regard the ocean."

As we face the challenge of protecting, conserv inq, and
using the oceans in a sustainable manner, domestically and
internationally the developing order must be formulated to
reflect the balance of concerns and Interests. As part of that
effort. effective opportunities for broad-based public
participation by nongovernmental organizations  NGOs! should be
encouraged by national governments and others. Such
opportunities should include public meetings to solicit views on
proposed national positions, NGO participation on national
delegations, and independent observer accreditation at
international meetings  with financial assistance, as
appropriate!.
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These and other approaches could be of immense value in the
effort to ensure that all interests, including those of marine
environmental protection. are considered responsibly. In doing
so, the developing order for our oceans wills be far more likely
to have the broad base of support that will be needed to
accomplish the tasks that lie ahead.
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CONSERVATION AND MANAGEMENT OF THE MARINE ENVIRONMENT
RESPONSIBILITIES AND REQUIRED INITIATIVES IN ACCORDANCE WITH

THE 1982 U.N. CONVENTION ON THE LAW OF THE SEA

Chart presented by Douglas M. Johnston and
prepared by Dalhousie Ocean Studies Programme  DOSP! in

cooperation with the Commission for Environmental Policy, Law
and Administration  CEPLA! of the International Union for the

Conservation of Nature and Natural Resources  IUCN!.

The U.N. Seabed Committee   1 968-1 973! and the Th I rd U. N.
Conference on the Law of the Sea  UNCLOS III: 1973-1982! played
an historic role in the development of the env Ironmental law of
the sea, building on and developing foundations laid by relevant
existing international organizations and conventions and by the
1972 U.N. Conference on the Human Environment's Declaration of
Principles and Recommendations. Through the 1982 U.N.
Convention on the Law of the Sea they have contributed
significantly not only to the clarification and elaboration of
general environmental principles and obligations, but also to
the assignment of specific environmental responsibilities and
the identification of specific environmental Initiatives which
should be undertaken by States and International organizations
at national, regional and global levels of action.

This chart surveys the various tasks which must now be
discharged in fulfilment of ihe general environmental purposes
of the UNCLOS III Convention. Of the 320 articles and eight
annexes which make up the Convention, at least fifty-nine
articles and three annexes  I, III and VIII! might be
characterized as having an environmental significance � almost
one-fifth of the total text of the Convention. These provisions
vary from the widely general to the highly particular. Taken
together they form a distinguishable framework for the effective
conservation and management of the marine environment in the
late 20th century, a framework which, after 15 years of the most
strenuous global negotiations, has the consent and support of
the organized world community. Although it may be a number of
years before the Convention comes into effect, the consensus
achieved on environmental provisions � in particular the early
agreement on the substance of Part XII � makes it likely that
most States will wish to see effective implementation of these
parts of the Convention.

Unfortunately, the environmental provisions of the
Convention are spread over several different parts of the text:
two In Part II  " Territorial Sea and Contiguous Zone" !, two in
Part III  "Straits Used for International Navigation"!, nIne in
Part V  " Exclusive Economic Zone" !, four in Part Vll  " High
Seas" !, one in Part IX  " Enclosed or Semi-Enclosed Seas" !, two
ln Part XI  " The Area" !, thirty-eight In Part XII  " Protection
and Preservation of the Marine Environment" !, and one In Part
XIII  "Marine Scientific Research" !. The logistics of the
Conference made It virtually impossible for a totally
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comprehensive and Internally coherent marine environmental
regime to be formulated, but as a result of the collective
efforts of the three Main Committees � and especially the
synthesis provided by the Third Committee � the five main
elements of such a regime have been established and, in varying
degrees, developed. Of the fifty-nine provisions of
environmental significance, seven are so generally worded as to
encompass the entire range of activities contributing to the
conservation and management of the ocean environment: namely,
Articles 56, 58, 145, 192, 197, 237, and 240. Thirteen are
addressed speclflcally to the conservation and management of
living resources, including such activities as species
conservation, habitat protection and living resource management:
namely Articles 61, 62, 63, 64, 65, 66, 67, 117, 118, 119, 120,
123, and 234. Fourteen articles deal generally with the
prevention, reduction, and control of marine pollution: namely
Articles 194, 195, 196, 198, 199, 200, 201, 202, 203, 204, 205,
206, 235, and 236. Fourteen articles are designed to cover the
specific problems of transit management   I.e., vessel-source
pollution!: namely Articles 22, 23, 42, 43, 211, 217, 218, 219,
220, 221, 225, 226, 227 and 233. The remaining eleven articles
focus on the environmental management of other activities which
may have an adverse effect on the marine environment: namely
Articles 150, 207, 208, 209, 210, 212, 213, 214, 215, 216, and
222. In view of the variety of these fifty-nine environmental
provisions and their variance from the widely general to the
narrowly specific, the tasks of "implementation" and "follow-up
initiative" must be broadly defined.

In this chart the primary emphasis Is placed on specific
 or sectoral! responsibilities and required initiatives: that
ls, on the implementation tasks or follow-up Initiatives which
arise under the four more specific sectors. Accordingly, the
chart merely identifies the seven most generally worded
provisions. But lt should be emphasized that the commentaries
and recommendatlons in the final two columns are to be
understood and interpreted in light of the principles of the new
environmental law of the sea contained ln these seven general
provisions.

NOTES ON CHART ORGANIZATION

Sa~cs
The chart Is divided into five parts, based on the

sectors discussed In the Introduction:

I. Co
II.

III.
IV.
V.
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Each part is divided into four sections, based on the
different types of activity or problem addressed by the
articles. Under those articles which
dictate or recommend specific or general responsibilities of
States are included. In the second section,
Estab articles which create or
affirm the Jurisdiction of a State or organization over a
particular matter are analyzed. The third division,

considers those articles
which either prescribe a standard for State and organizational
actions or prov Ide the general criteria upon which more specific
standards should be based. FInally, in
articles which promote or require the creation of international
mechanisms of cooperation and management are discussed. Because
many articles are multi-purpose in nature, most are included ln
two or more sections.

2. Columns.
The chart Includes seven columns, briefly described

below.

This column briefly
describes the purpose of the article under consideration, but no
attempt is made to precisely define the legal effect of the
provision.

The possible levels at which the suggested
activity would occur are noted in column 2. These include the
national, subregional, regional and global levels.

w The assignees for the purpose of
follow-up may be either States or international organizations.
The terms "primary", "secondary" and "tertiary" are used to
describe the types of assignment which are possIble under the
Convention. A primary assignee, usually but not always a State,
is that charged wIth the responsibility for fulfilment of an
obligation under an article. Secondary assignees, always
international organizations, are those which are necessary to
the completion of an assigned activity, even though not
primarily responsible. For example, where States are required
to work "through the competent international organization," that
organization would be designated as a secondary assignee. The
final category, the tertiary assignees, includes those instances
in which the assistance of an International organization will be
required In the fulfilment of individual State obligations at
the national rather than the international level.  In a number
of the secondary and most of the tertiary assignments ihe
obligation or necessity for participation Is inferred from the
general effect of the article.!

Q~mn 9 ~N ~cs~w: Column 4 lists the articles referred to
each entry.
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II The
listings in column 5 are by no means exhaustive, particularly
insofar as regional organizations are concerned. However, the
organizations listed do provide examples of the ~ of
organizations which might be considered as assignees under the
various articles.

Co II Column 6 suggests
Initiatives and activities which may be required of both States
and international organizations ln the implementation of the
provisions of the Convention. These suggestIons range from the
very general to the specific, depending upon the terms of the
article considered.

The Comments and
Recommendations column includes references to existing
activities in certain sectors and In some cases notes as to
difficulties in the articles themselves. SuggestIons as to
present initiatives In States and organizations would be
particularly helpful, as such activities are often not widely
publicized.
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V. 56. I . In the exclusive economic zone, the coastal
State has:
 b! Jurisdiction as provided for in the relevant

provisions of this Convention with regard to:
~ ~

 ill! the protection and preservation of the
marine env I ronment;

58. 3. In exercising their rights and performing their
duties under this Convention in the exclusive
economic zone, States shall have due regard to the
rights and duties of the coastal State and shall
comply with the laws and regulations adopted by the
coastal State In accordance with the provisions of
this Convention and other rules of international law
in so far as they are not Incompatible with this
Part.

Camii!n~!  � This Article would require other States to
comply with laws and regulations for the protection and
preservation of the marine environment Imposed by the
coastal State.

I45. Necessary measures shall be taken in accordance with
this Convention with respect to activities in the
Area to ensure effective protection for the marine
environment from harmful effects which may arise
from such activities. To this end the Authority
shall adopt appropriate rules, regulations and
procedures for ~~>

 a! the prevention, reduction and control of
pollution and other hazards to the marine
environment, Including the coastline, and of
interference with the ecological balance of the
marine environment, particular attention being
paid to the need for protection from harmful
effects of such activities as drilling,
dredging, excavation, disposal of waste,
construction and operation or maintenance of
installations, plpellnes and other devices
related to such activities;
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 b! the protection and conservation of the natural
resources of the Area and the prevention of
damage to the flora and fauna of the marine
environment.

4. G 192. States have the obligation to protect and preserve
the marine environment.

5. 197. States shall co-operate on a global basis and, as
appropriate, on a regional basis, directly or
through competent international organizations, In
formulating and elaborating international rules,
standards, and recommended practices and procedures
consistent with this Convention, for the protection
and preservation of the marine environment, taking
into account characteristic regional features.

6. 237. 1. The provisions of this Part are without
prejudice to the specific obligations assumed by
States under special conventions and agreements
concluded previously which relate to the protection
and preservation of ihe marine environment and to
agreements which may be concluded in furtherance of
the general principles set forth in this Convention.
2. Specific obligations assumed by States under
special conventions, with respect to the protection
and preservation of the marine environment, should
be carried out in a manner consistent with the
general principles and objectives of this
Convention.

7. P 240. In the conduct of marine sc lent i f ic research the
fol lowing principles shel I apply:...

 d! marine scientific research shall be conducted
in compliance with all relevant regulations
adopted in conformity with this Convention
including those for the protection and
preservation of the marine environment.
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TABLE OF ABBREY IATIONS

Status
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ACMRR - Advisory Committee of Experts on Marine Resources
Research. Status: FAO Advisory Committee.

ASFIS - Aquatic Sciences and Fisheries Information System.
Status: FAO/IOC joint panel of experts.

CCATS R- Commission for the Conservation of Antarctic Marine
L iv I ng Resources. Status: Intergovernmental
Organization.

ECE � Economic Commission for Europe. Status: UN Commission.
EC - European Communities. Status: Intergovernmental

Organization.
FAO � Food and Agriculture Organization of the UN. Status:

UN Specialized Agency.
GESAMP- Group of Experts On Scientific Aspects of Marine

Pollution. Status: Group of Experts for the UN and UN
Specialized Agencies.

GFCM - General FI sheries Council for the Mediter ranean.
Status: Intergovernmental Organization.

GIPME � Global Investigation of Pollution in the Marine
Environment. Status: IOC Working Committee.

IABO - International Association for Biological Oceanography
 Part of IUBS - International Union of Biological Sciences
which is, in turn, part of ICSU - international Council of
Scientific Unions!

IAEA - International Atomic Energy Agency. Status:
Intergovernmental Organization.

IAPSO - International Association for the Physical Sciences of
the Ocean  IUGG � International Union of Geodesy and
Geophysics which is part of ICSU!

IATTC � Inter-American Tropical Tuna Commission.
intergovernmental Organization.

IBFC - International Baltic Sea Fishery Commission. Status:
Intergovernmental Organization open to any State.

ICCAT - International Commission for the Conservation of
Atlantic Tunas. Status: Intergovernmental Organization
open to UN members or UN Specialized Agency members.

ICES - International Council for the Exploration of the Sea.
Status: Intergovernmental Organization. Committees of
ICES: ANACAT - The Anadromous and Catadromous Fish
Committee; The Baltic Fish Committee; Publications
Committee; Statistics Committee; MMC - The Mar I ne Mammals
Committee.

ICOD - International Centre for Ocean Development. Status:
Nongovernmental Organization.

ICS - International Chamber of Shlpplng. Status:
Nongovernmental Organization.

ICSEAF- International Commission for the Southeast Atlantic
Fisheries. Status: Intergovernmental Organization.

ICSEM - International Commission for Scientific Exploration of
the Mediterranean. Status: Intergovernmental
Organ I z at i on.



I MA

IMC

IMO

INSA

INTER

IOC

IOI

IPFC
IPSFC

ISA

IUI4II

IUCN

JCFBS

NAFO

NASCO

NEAFC

NPFSC

OCI MF

P I ANC

PSA

Inst I tuie of Mar I ne Af f a i rs. Status: I niergovernmenta I
Organization.

Intergovernmental Maritime Committee. Status:
Intergovernmental Organization.

International Maritime Organization  up until 1975 IMCO
Intergovernmental Maritime Consul ative Organization!.

Status: UN Specialized Agency.
International Shipowners' Association. Status:

Nongovernmental Organization open to shipping companies
and national associations.

TANCO
International Association of Independent Tanker Owners.

Status: Nongovernmental Organization open to all
independent tanker owners.

Intergovernmental Oceanographic Commission. Status: UN
body. Committee: MARPOLMON - Marine Pollution
Monitoring.

International Ocean Institute. Status: Nongovernmental
Organization.

Indo-Pacific Fishery Commission. Status: FAO body.
International Pacific Salmon Fisheries Commission.

Status: Intergovernmental Organization of Pacific Rim
countries.

International Sea-bed Authority. Status:
Intergovernmental Organization established by the
Convention for the purpose of regulating activities in the
Area.

International Union of Marine insurance. Status:
Nongovernmental Organization open to insurance
associations and companies.

International Union for the Conservation of Nature and
Natural Resources. Status: Nongovernmental Organization
 with governmental and nongovernmental members!.
- Joint Commission on the Fisheries in the Black Sea.
Status: Intergovernmental Organization open to States of
the area.

Northwest Atlantic Fisheries Organization  Formerly
ICNAF � International Commission for the Northwest
Atlantic Fisheries!. Status: Intergovernmental
Organization.

North Atlantic Salmon Conservation Organization.
Status: Intergovernmental Organization.

Northeast Atlantic Fisheries Commission. Status:
Intergovernmental Organization.

North Pacific Fur Seal Commission. Status:
Intergovernmental Organization.

Oil Companies International Marine Forum. Status:
Nongovernmental Organization open to any oil company with
an Interest in shipping by tanker.

Permanent International Association on Navigational
Congresses. Status: Nongovernmental Organization.

Pacific Science Association. Status: Nongovernmental
Organization open to all countries bordering the Pacific
Ocean.
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SCOPE - Scientif ic Committee on Probl ens of the Environment
 Part of I CSU � I nternat I ona I Counc I I of Sc I ent I f I c
Unions.!

SCOR - Scientific Committee on Oceanic Research.  Created by
ICSU!. Status: Nongovernmental Organization.

TOVALOP
International Tanker Owners Pollution Federation, Lid.

Status: Nongovernmental Organization.
UNDP - United Nations Development Programme. Status: UN

Programme.
UNEP - United Nations Environment Programme. Status: UN

Programme.
UNESCO- United Nations Educational, Scientific and Cultural

Organization. Status: UN Specialized Agency.
WDCs - World Data Centres. WDC-A Is funded by the U. S.

government and WDC-8 is funded by the USSR. All countries
of the world may participate in international/data
exchange through the centres.

WHO - World Health Organization. Status: UN Special ized
Agency.

WWF - World Wildlife Fund. Status: Nongovernmental
Organization.
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COMMENTARY

Tadao Kuribayashl
Faculty of Law

Kelo University, Tokyo

Thank you, Mr. Chairman. Many contemporary issues are
involved in the field of protection and preservation of the
marine environment, whether they be concerned with marine
pollution or conservation of living resources. Each of them
touches the core of coexistence between mankind and ocean. My
task is to comment on the excellent reports that we have just
heard this afternoon, but since they all deal with extensive
aspects of the Issues, I would Ifke to make some comments on the
particular Issue of ocean dumping of radIoactive wastes by first
Introducing the present situation In Japan.

Two methods of disposal have been used ln Japan; namely,
land disposal with respect to high level radioactive wastes and
both land and ocean disposal with respect to low level
radioactive wastes. As for ocean disposal, Japan ratified the
1972 London Dumping Convention In 1980 and has been
participating fn the Multilateral Consultation and Surveillance
Mechanism In the Nuclear Energy Agency  NEA! of the OECD since
1981. The Japanese Government sent four consecutive missions to
eighteen Pacific areas from August to December of 1980. But in
spite of these efforts, the Twelfth South Pacific Congress which
was held at Vanuatu issued a statement on 11 August 1 981
condemning the Japanese projects for ocean dumping, and on 3
September of the same year the Third Pacific Areas Congress held
at Guam adopted a draft resolution opposing the Japanese
projects for the dumping of low-level radioactive wastes in
these areas. Furthermore, even In Japan, fishery circles
protested firmly against the ocean disposal.

The Seventh Consultative Meeting of the Parties to the
London Dump I ng Convention was held in 1 983 . This meeting
adopted the resolution based upon the Spanish proposal to
suspend dumping until the results of scientific survey assured
Its safety. The United Kingdom, the United States, the
Netherlands, Switzerland, South Africa, and Japan opposed the
Resolution. On this point, Mr. Curtis has reported ln more
detail. However, taking into account the adoptIon of the said
Resolution, Japan decided to suspend the experimental dumping
operation of low-level radioactive wastes In the Pacific Ocean
and also decided to positively participate ln and cooperate with
the scientific survey. The attitude of the Japanese government
toward this resolution seems to be that Japan would walt and see
ihe result of this scientific survey; thus, with respect to low
level wastes, there seems to be no change in its policy to
conduct ocean disposal in parallel with land disposal. Both the
government and atomic energy experts already believe that there
would be little possibility that the result of this survey would
prohibit ocean dumping and bring disadvantageous effects to
Japan.



However, there Is the view that there will be diplomatic
and political damage If Japan forces ocean dumping, neglecting
the International public opinion shown in the five Northern
European countries' proposal to prohibit ocean dumping after
1990 and the proposal submitted by Nauru and Kiribatl to
prohibit dumping immediately. There is another view that Japan
should draw some lesson from the situation in the European
countries such as the United Kingdom, the Netherlands, and
Switzerland, where there have been strong movements against
ocean dumping. It Is also pointed out that, as with high-level
wastes, to keep an eye upon the radioactive wastes has been
increasingly recognized to be indispensable. According to this
view, dumping onto the deep seabed ls almost undesl rab I e because
of the difficulty of its actual surveillance.

On the other hand, it ls said that geographical conditions
peculiar to Japan make it difficult to use only land disposal.
However, ln my view, there still seems to be rocm for
facilitating land disposal through various efforts, including
the reduction of the volume of the wastes.

Apart from these discussions of policy orientation, ocean
dumping of radioactive wastes may not necessarily be regarded as
unlawful under the present International law. The London
Dumping Convention provides that, in accordance with the
provisions of the Convention, the dumping of wastes or other
matter listed in Annex I is prohibited. Annex I �! enumerates
"high-level radioactive wastes or other high-level radioactive
matter defined on public health, biological or other grounds, by
the competent international body in this field, at present ihe
International Atomic Energy Agency, as unsuitable for dumping at
sea." But ocean dumping of low-level wastes listed In Annex II
of the Convention is permitted under certain conditions.

The Convention of the High Seas of 1 958 laid down a
provision  Article 25! for the prevention of pollution by
radioactive wastes, but this provision has been regarded as
consisting of general nature without concrete obligations.

Under the new Convention on the Law of the Sea, no specific
rule has been established with respect to radioactive wastes
except for some general provisions concerning "the release of
toxic, harmful, or noxious substances by dumping"  Article
194�! a!! and ocean dumping in general  Articles 210 and 216!.
it is submitted, however, that the development at UNCLOS III
supports the claim that there is an obligation for states to
cooperate, especially through International organizations, to
protect the marine environment against polluting activities
subject to their national jurisdiction  Daniel P. Finn, "Ocean
Disposal of Radioactive Wastes: The Obligation of International
Cooperation to Protect the Marine Environment," ~irgjnly

j LaW, 21-4 �981!:655!. In fact, the
new Convention prov ides that

states acting especially through competent
international organizations or diplomatic conference
shall endeavor to establish global and regional rules,
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standards and recommended practices and procedures to
prevent, reduce and control pollution of the marine
environment by dumping. Such rules, standards, and
recommended practices and procedures shall be re-
examined from time to time as necessary"  Art.21 0  4! ! .

In this way, although the new Convention does not impose
specific obligations upon dumping activities of radioactive
wastes, lt does so for cooperation among states. In ihe
circumstance where the international law of cooperation is
developing, we must think over again the validity of the
argument that resolutions adopted In multilateral forums have no
binding force, at least for the states who voted against them.
This applies especially for such matters as marine pollution
which are common concerns of the world community as a whole. In
ibis sense, the resolution adopted at the Consultative Meeting
of the Parties to the London Dumping Convention which called for
the suspension of the dumping until the result of scientific
survey assured its safety should be respected to the utmost in
accordance with the obligation of cooperation as provided for in
the new Convention on the Law of the Sea.

In view of the fact that many coastal states of the Pacific
Basin are not parties to the London Dumping Convention, ihe
dumping of radioactive wastes is only possible with the
consensus of the states concerned ln the region. Perhaps, the
existing Institutions I lke the Consultative Meeting System of
the London Dumping Convention and the NEA of the OECD will not
be sufficient for that purpose. If the dumping states persist
in performing their activities, they must make every effort to
gain consensus, no matter how long or how hard the negotiation
may be. In the meantime, efforts should be directed to the
utilization of land disposal, with the aid of scientific
technology.
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COMMENTARY

Edward L. Ml les
Institute for Marine Studies

University of Washington

Let me first make it clear that I do not speak for the
United States. I have been Involved in a study of the
feasibility of disposing of high-level radioactive waste in the
sub-seabed. This study is conducted by the Seabed Working Group
of the Nuclear Energy Agency, OECD, which is a consortium of
eight countries plus the EEC Commission. None of these
countries has an operational progren to dispose of waste In this
way nor has the decision been taken that waste will be disposed
of in this way. It ls a study of the feasibility only. On that
issue, Cliff Curtis and I sit on opposite sides of the fence ln
the International Maritime Organization, but I am here in my
personal capacity and I can say whatever outrageous things I
wish to. I will begin by looking at the issue from the point of
view of one who is concerned with the Implementation of ocean
policy arising oui of the new Convention on the Law of the Sea.

It is no surprise that prior to the entry Into force of the
Convention we hear quite a bit about which parts of the
Convention are or are not declarative of customary international
law. This Is the normal part of tacit bargaining that is part
and parcel of International life. I think that situation is
accentuated by the position of the United States facing the
consequences of having rejected the opportunity to sign the
Treaty. This was demonstrated by the orchestrated chorus of
this morning rising to a crescendo at lunch. However, as the
exchange between Admiral Harlow and Ambassador Orrego
demonstrated, U.S. declarations are not automatically compelling
and they will have to be negotiated In certain parts of the
world. That route wll I have Its own pitfalls.

Similarly, from the point of view of certain people who
wish to push the issue of environmental protection, one hears
similar claims, and I refer In this Instance to Louis Sohn's
paper. But I am equally skeptical of such claims. Louis, lf I
understand him correctly, makes the statement in his paper that
the provisions of Part XII of the Convention are meant to be
universal and applicable to all states as generally accepted
customary International law. In his oral presentation, If I am
not mistaken, Louis went a little beyond that. He said in fact
that they were generally blndlng on states. I do not think so.
Bui beyond that, from the point of view of actual operations,
one could ask, even if they were, would that make a dlfference2
Would they enount to anything2 I am forced to conclude that the
answer to thai is no for most of the provisions which I find
hortatory and without specific effect.

Now the most significant parts of Part XII, from an
operational point of view, have to do with port state and
coastal state Jurisdiction on vessel-source pollution. Ii is
very difficult for somebody to claim that these are declarative



of customary international law. In addition, if one looks at
the restraints on coastal state, strait state, and archipelagic
state actions with respect to environmental issues, pollution
control issues ln straits, or in certain portions of
archipelagoes, it Is equally difficult to claim that what is in
the Treaty is merely declarative of customary international law.

Now, if we turn to Cliff Curtis's paper, let me say I find
this a very even-handed paper, a very good paper; but Cliff and
I differ In perspective. First, let me state where we agree. I
think Cliff Is quite correct on the oil spill liability argument
he makes and that what he says is essentially true and a
considerable step forward. Let me, however, turn to the
question of low-level waste, high-level waste, and whales -- and
there may be more similarity between those three entities than
you might have Imagined. The issue with respect to low-level
waste Is whether or not decisions made by states parties to the
London Dumping Convention will be based upon adequate scientific
evidence or whether or not they will be simply political
expressions of a dominant majority expressed in votes.

If the latter Is to be the case, this w ll I not be without
consequences to the fabric of the Convention. The problem with
respect to the moratorium and those countries who objected to
the moratorium is thai those decisions were taken, In effect, in
violation of the procedures enunciated In the Treaty   in the
Annex!, which were to govern thai kind of a decision. One
found, also, on the high-level waste issue, a similar tendency
that a dominant coalition, not wishing to have dumping of low-
level waste and high-level waste in the ocean under any
circumstances, would seek to impose that kind of a prohibition
on the rest of the world by a vote. Is this a viable way of
doing business and for how long2

Now In the case of the low-level wastes, we have, as has
been pointed out, a rev Iew mechanism in place and some
determination will be made in September of 1985. But it is not
difficult to predict on ihe basis of what Is now known, as
Professor Kuribayashi mentioned, that the results of the
scientific evaluation are not likely to support an outright
prohibition of the dumping of low-level waste under certain
specified conditions. Then what will be the response2 WIII
there be a prohibition anyway2 Or will there be an attempt to
arrive at some sensible accommodation which meets the interests
of all parties2 It ls not clear. Now, It is true, as Cliff
points out in his paper, that no one is currently dumping.
There was no dumping this summer. And he said this was directly
related to decisions made within the LDC, the London DumpIng
Convention. That is a deliciously ambiguous statement because
the parties who obJected to the moratorium dldn't somehow have a
change of heart. What has happened is a revolt among the
transport union workers In the U. K. that may have temporarily
stopped the government from proceeding ln this way . In the case
of the Netherlands, the objection is broader than the transport
workers~ unions, and that may have longer lasting effect. But
one waits to see what the outcome will be after September, 1985.
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In the case of the high-level waste issue, we saw some of
ihe same tendencies during the debates In December of 1985 and
February of 1984 and the results were as Cliff has indicated in
his paper. There was no consensus on whether or not the London
Dumping Convention applied to this progran, but lt is decided
thai whenever the contracting parties wish to consider the
operational question, the London Dumping Convention will be the
forum and that no such disposal of high-level waste into the
sub-seabed should take place unless and until it is proved to be
technically feasible and environmentally acceptable, including a
determination that such waste can be effectively isolated from
the marine environment and the regulatory mechanIsm is in place.

The U.S. position on this was quite correct from my point
of view sitting in ihe OECD seat  not the U.S. seat!, because
the truth is that we will know about 1 990 whether or not the
disposal of high-level waste into the sub-seabed is
scientifically and technically feas lb I e and we w II I have some
basis for judging whether it is environmentally acceptable. The
people who w il I decide whether thai option ls to be used are not
ihe people, my colleagues and myself in the Seabed Working
Group, who are studying the feasibility . It is the governments
of the world who w III decide whether or not this method ls to be
used. Even if the governments were to decide In 1 990 or 1 991
that this method should be used, It could not be used for at
least another two decades. The development, the technical
development that must take place, gives you quite a long lead
time so that the world is unlikely to be presented with any
nasty surprises.

On this basis lt seemed to me the United States correctly
argued that one could defer a decision on whether or not the
London Dumping Convention applied to the time when we would know
whether or not we had a problem, whether or not li was necessary
to decide, and that is what we have done. Now, some people
would like to decide the issue now and some others would like to
stop the research that is going on. They would noi like to
know. But I think one ought to consider the consequences of
putting all one's eggs Into the land-based disposal basket and
noi investigating other alternatives as the land-based disposal
alternative, which has priority, ls being developed.

Finally, with respect to whales, one sees in the moratorium
on whaling the same kind of approach as in the low-I evel waste
issue. There Is no scientific justification to my knowledge for
a general global moratorium on whaling. Whether or not one
wishes a moratorium on whaling is the result of a position one
takes on almost a theological Issue. However, that the United
States has certain levers that the Congress can pull in order to
put pressure on those who continue whaling Is undoubtedly the
case. But this puts the United States In some rather awkward
positions. For instance, It may be, given the scientific
evidence we have available, thai there Is a case to be made for
a moratorium on the harvesting of bowhead whales. However, lt
was the United States who sought the exception for bowhead
whaling on the basis of the aboriginal subsistence argument.
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Similarly, tn the case of U.S. tuna pol icy, the United
States, on the one hand, argues that tuna cannot adequately be
conserved through individual coastai state management, yet, on
the other hand, the United States legislatively did away with
biology and declared blllflsh non-highly migratory and then
resorts to subterfuges like "the research catch" to manage
Northern Atlantic bluef in. Now I don't think that those kinds
of positions help the attempts to get sound management, sound
conservation, of marine resources and I think that those who
Cliff represents, and Cliff himself, ln their eagerness to put
forward a point of view which they feel very strongly about,
sometimes push alternatives that are perhaps not wise. Thank
you ~



COMMENTARy

Howard Hume
Manager, Environment Protection Group

Petro-Canada Exploration, Inc.

I would like to take the opportun I ty to make some brief
comments on the Law of the Sea Convention and existing
environmental conventions and the need for complementary
industry agreements to prov ide the tools to impl anent these
conventions from a non-legalistic oil industry perspective.
When asked recently what I perceived as the impact of the Law of
the Sea Convention on Industry, my response was that It would
obviously have a maJor impact on the offshore seabed mining
industry and the fishing Industry but probably only a minor
impact on the oil industry. One must distinguish here between
Industry or exploration activities: exploration, wildcat,
delineation, offshore drilling � and downstream activities:
production, refining, and, most importantly, marine
transportation. The oil industry, because of its size and the
International nature of much of its operations, attempts
wherever possible to be self-regulating. Industry marine
transportation is largely controlled by international
conventions such as the CLC and Fund Conventions, currently
being upgraded to fit the realities of today' s real world costs
of pollution cleanup and compensation, and MARPOI, all of which
were well covered by both Professor Sohn~s and Mr. Curtis's
papers, and national laws and regulations. These conventions
come under the auspices of the International Maritime
Organization, IMO, and are implemented by the industry liability
and compensational agreements, CRISTA' and TOYALOP, and the
insurance coverage provided by the P and I clubs. The effect of
these conventions and agreements is to define the Iiabllltles of
governments, ship owners, and cargo owners and to provide large
funds for cleanup costs and compensation. Technical advisory
and training services are provided by the International Tanker
Owners' Association and II4!, but pollution control and cleanup
facilities are in most cases provided by national coasts guards,
I ike the U. S. Coast Guard and Canadian Coast Guard, or in the
case of several European and South American nations, their
respective navies. The problems are largely of proximity and
availability as it is impossi bi e to predict the location and
circumstances of a marine tanker oil spil I and to plan and place
equipment to deal w 1 th such an eventuality. In many of the
Third Wor Id nations, response to a tanker spii I Is being
coordinated within the various Regional Seas Programs under the
auspices of UNEP and IMO, but in most cases they do not yet
possess the equipment and manpower to deal with such a spill.
Activities on the upstream side of the oil industry: exploration
and wildcat drilling � are in many countries some of the most
heavily regulated In the world. Offshore acilv Iti es in the
North Sea, U. S., and Canadian waters are particularly closely
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control led by national laws and regulations. Such activities
are much eas I er to control than the downstream mar I ne
transportation of crude oil, as the industry is required to
apply for of f shore dr il I ing permits and have a major
infrastructure with equipment pool s, detai I ed contingency plans,
training schemes, and equi pment exerci ses. Know ing exactly
where a blowout may occur al lows for detailed planning and pre-
sp i I I locati on of equi pment. Trans-boundary exerci ses carried
out between the U. S. Coast Guard and Canadi an Coast Guards
attempt to prov i de an ef f i c I ent i nternat I ona I c I eanup
capabil ity. An oil industry attempt to establ ish an
international oil spll I organization known as IOSO to provide
the response capabil ity not dealt with by IMO and the Law of the
Sea Convention was at f irst unsuccessful . Agreement coul d not
be reached on an international basis on the division of cost-
sharing between the upstream dril I ing activities and downstream
tanker transportation. Nor coul d the locations of major
international equipment bases be agreed upon. As In the Third
Law of the Sea Conf erence, these matters take some t I me.
Working along the I ines of the consensus principle, a
gentl emen~ s agreement, and a "package deal" as out l i ned by
Ambassador Evensen this morning, several of the mul tinatlonal
and national oi I companies that had expressed a commitment to
the IOSO agreement are in the f inal stages of signing an
agreement that w i I I make one of the I ar gest and most
comprehensive stocks of ol I spll I equipment in the world, that
of British Petroleum at their Southampton base In the United
Kingdom, avail able to the signatories on an international basis.
This initiative may well be the cornerstone of a larger
international agreement.
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DISCUSSION AND QUESTIONS

JON VAN DYKE: Let me take the chair's prerogative and ask first
one question to Professor Sohn and then one to Cliff Curtis. To
Professor Sohn, your paper describes the environmental
provisions In the Convention as Innovative and new and also as
custcmary and binding upon the nations of the world at the
present time. Ed Mlles raised the question of whether it is
possible to be new and Innovative and also customary and
binding. Could you give us your vlewsl

LOUIS SOHN: This was a rather touchy question that Ed raised
and that you now enlarge. In general, in international law, as
elucidated recently by the International Court of Justice at the
Hague, we have two stages: developing International law and
emerging International law. Thus international practice, while
continuously developing, at some point emerges as a rule of
International law. Only the International Court or sImilar
international tribunal, or states by consensus or through some
kind of international agreement, can decide whether there has
been such an emergence. You remember perhaps the beautIful
Botticelli picture where the Venus starts emerging from the sea
and finally she does emerge. The same is true about
international law. One never knows that it has emerged until
somebody announces It. In the old days, it was the consensus of
writers that was decisive. If five writers from different
countries said that a rule had emerged, usually everybody
believed them. Now if the International Court states that a
rule has emerged, lt is generally accepted. Short of that it' s
more difficult to decide, except if there is a clear, or
relatively clear, consensus of states. The Interesting thing
that happened in the Law of ihe Sea Conference was that a
consensus emerged not only that those rules were necessary but
that those rules have been accepted by states. This kind of
oplnlw~~, which has been mentioned by other speakers, is
necessary for the emergence of a customary rule. If states
generally agree that lt has emerged, this Is sufficient, for the
practice of states is the main source of International law. I
don't see why the states themselves cannot do lt, and why It
should be necessary to wait for a professor or a Judge to decide
this issue. The states, of course, are the primary makers of
international law, and if they decide to make it, they can make
it even instantaneously  though we have seen thai
"Instantaneously" in this case really meant twelve years!; but
once they finished the process, the law Is made.

The second point that Ed has mentioned is also very
important: whether these provisions are normative or whether
they are too general to be normative. Of course, we know from
domestic constitution-making that often the drafters had put
some general provision in the Constitution that did not seem
normative, but after a while it was discovered that this
provision had Important normative content. There is in the
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Constitution, for Instance, a vague phrase about "interstate
commerce." It Is doubtful whether anybody In 1790 thought that
"Interstate commerce" includes a boy operating an elevator tn a
building In which some Interstate business is being conducted by
some companies, but it was held in the 1930s that the little boy
himself was engaged in interstate commerce. The same is true
about educ process." Whatever people meant about due process In
the 1790s, the concept has by now become complicated by some 300
decisions of the Supreme Court which tell us what due process
Is. The same Is true in international law. There is, for
instance, a general phrase that states should protect the
env Ironment. It doesn 't mean anyth I ng at first but then the
courts start saying that it means A, B, C, and D, and by the
time they finish, several clear obligations have been
established. Therefore, I am not worried about those things
being general because that's the nature of things. Ii Is not
desirable to have the Convention so detailed that ii would cause
trouble in the future as soon as circumstances change. In fact,
my difficulties with the Law of the Sea Convention center on
those provisions, especially in some annexes that are so
detailed that they will cause troubles very soon. The general
provisions don't bother me at all.

JON VAN DYKE: Cliff Curtis, could you comment on the questIon
of whether the nations of a given region can regulate the
disposal of nuclear wastes In their region even In waters that
are beyond 200-mile zones and In the "high seasw2 Are there
examples of regional treaties that claim such authority, and are
they legitimate?

CLIFTON CURTIS: Because of the issues thai are outstanding In
the South Pacific Convention on Radioactive Waste Dumping there
is the question of whether or not the high seas areas should be
included w Ith ln the Convention area. If ocean dumping were not
an issue In the South Pacific Convention I do not really think
there would be much concern about whether the Convention area
includes Just EEZ areas or those areas of the high seas that are
enclaves surrounded by EEZs versus a broadly defined Convention
area. My suspicion is that the South Pacific nations will adopt
a very broad geographic scope of coverage and that they will
prohibit radioactive waste dumping either at the meetings that
conclude this week or at the diplomatic conference that is
expected in early 1985.

A couple of other brief comments. Ed Mlles raised the
concern about eagerness as there were Just a select few nations
that supported the moratorium. I would only say that there were
nineteen nations within the London Dumping Convention meetings
in 1 983 who favored the idea of a moratorium. It was the non-
governmental organizations there which did not support it. All
of the Nordic nations, Spain, Ireland, Canada, and a number of
Latin American delegations supported lt. They felt that there
were scientific uncertainties; they did noi feel that there was
scientific evidence one way or the other that resolved the issue



definitively. They felt, however, that radioactive waste is a
really persistent and toxic substance with which you need to be
more careful than with garbage or dredge spoils. Rather than
allow dumping to continue they put this moratorium into effect
to try and get a better handle on what the risks were. It was
the decisions ln February of 1983 that directly led to the da

moratorium. The trade unions blackllsted handl Ing of
radioactive wastes because of the decisions that they saw made
In February of 19B3 and their brother unions in Switzerland and
Belgium acted in response to the trade union congress In the
U.K. which made its decision because of what happened at the
London Dumping Convention. On high level radioactive waste,
again lt was not Just an emotive kind of view put Into the
London Dumping Convention. There were some pretty solid legal
arguments drawing heavily on the Vienna Convention on the Law of
Treaties, Article 32 and 33, saying that while the Convention
may not specifically prohibit seabed disposal, the object and
purpose of the Convention and the context in which it was
written all support an interpretation that says It should be
covered by the Convention and therefore prohibited. Again, many
of those same countries I Just mentioned were among a dominant
group of nations that said It should be covered and prohibited.

Finally, on the whales moratorium Issue, I would Just say
that I don~t work very heavily on that issue. I do think there
are scientific Issues there. Sidney Holt, a fisheries expert,
is on ihe scientific committee that addresses the whales issue,
and the United States supports the moratorium. Certainly
theology is involved in terms of the marine mammals and the
concerns about their levels of intelligence and preciousness,
but I think there is also a sclentlf Ic component. In a sense
the whales Issue is like the radioactive wastes issue: we want
to make sure that we don't err on the wrong side.

GORDON BECKER: This Is an unauthorized, unpaid ad for the oil
industry, lasting about sixty seconds. Professor Sohn was kind
enough to mention In his excel lent paper two voluntary
arrangements, TOVALOP AND CRISTAL, which prov Ide compensation
for victims of oil pollution damage caused by oil spills from
ships. However, I do want to suggest some corrections to some
of the statements which that fine paper makes.

First, TOVALOP ls an agreement among tanker owners. It
means Tanker Owners' Voluntary Agreement concerning Liability
for Oll Pollution. And CRISTAL means Contract Regarding an
Interim Supplement to Tanker Liability for OII Pollution. Both
of these agreements antedated the Civil Liability Convention and
the Fund Convention. CRISTAL provides supplementary
compensation over and above that provided by TOVALOP and ln some
cases above that provided by the Clv II L labil Ity Convention.
Both agreements have been revised and Improved considerably from
time to time and are still very much In exIstence. I believe,
and this Is my own opinion only, that both agreements provided.
by means of some of their provisions, models for some of the
changes worked In the Civil Liability and Fund Conventions by
the recent Protocols.
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DAVID CDLSON: Initially I would note that these current issues:
the marine pollution issues, whales, things like that � affect
states' law of the sea Interests on a dally basis and give rise
to significant bilateral differences between states which
overshadow the deep seabed mining issues.

The question of whether the marine pollution provisions of
the Convention are customary international law was, I believe,
dealt with by the International Court of Justice In the Tunlsla-
Libya case. There the Court said that it regarded the economic
zone prov Isions to be part of International Iaw. I take that to
include Part XII of the Convention text which relates to the
rights and duties of states in respect of the preservation and
protection of the marine environment.

Second, I find something curious about Professor Johnston's
119 prov lslons of the Convention concerning marine pollution.
Recently, I have been looking at something called a Draft Second
Restatement of the Foreign Relations Law of the United States.
That draft has been able to boil these 1 1 9 provisions down Into
two articles. Somebody ls doing a tremendous job on the draft
restatement if they are able to get the marine pollution
provisions down to two articles.

The third observation relates to the discussion that we had
today about U.S. ocean policy. The issues that this panel has
addressed, I submit, would be before us whether or not the
United States had signed the Law of the Sea Convention. The Law
of the Sea Convention was, in fact, even though made up of over
300 articles, a frenework convention. Many tough Issues were
not dealt with In that Conference which operated, as we heard
this morning, by consensus. These tough problems were left to
bilateral or regional agreenents. The United States would be
debating about tuna, for Instance, with the countries of Latin
America, or the South Pacific, even If it had signed the
Convention. There was no meeting of the minds about tuna at ihe
Law of the Sea Conference.

My fourth observation concerns whales. Cliff Curtis threw
a few "musts" Into his discussion about certification under the
Pelly and Packwood amendments. I believe he is correct that
this issue will arise for the government over the next six to
eight months as it looks at Japanese sperm whaling and possibly
the overall moratorium. I would just note that I do not think
that the government would agree that there Is a "must"
associated with ihe Pel ly and Packwood amendments.
Certification is a matter of discretion which resIdes with the
Secretary of Commerce.

The fifth observation relates to the question about the
regional pollution conventions, including the Cartegena
Convention covering the Caribbean region and the Issues at
present under negotiation In the South Pacific region. Although
the Impression was given that there are significant differences
in the U.S. approach ln the two regions, I believe the
government's approach is quite consistent. In the Cartagena
Convention for the Caribbean the obligations that states are to
take on in the area beyond 200 mlles from the coast are not new
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obl igations under International law. They are baslcal ly the
same obligations that we would say exist under customary
international law. It Is simply that the Convention enunciates
these and sets then out in a textual form. The issue under
discussion In the South Pacific is slgnif Icantly different.
There the issue is whether states should take on the obligations
not to do something that they presently may lawfully do in the
area beyond 200 miles from the coast.

JON VAN DYKE: Let me ask a point of clarification before I ask
the panellsts to respond. Your opening statement was that the
U.S. position is that the environmental provisions are binding
customary international law, and you quoted the LIbya-Tunisia
Continental Shelf case as saying that the EEZ provisions are now
part of international law. As I remember that brief passing
remark in the Libya-Tunisia case, it said that the "concept" of
the exclusive economic zone is now part of international law.

DAVID COLSON: Certainly, but that concept has to Include all of
the navigation-related provisions of the economic zone. The
coastal state can't obtain the resources without being prepared
to accept the associated obligations relating to the maintenance
of the freedom of navigation in ihe zone and restrictions on the
coastal state pollution regime In the zone.

CL IFTON CURTIS: I think that your clarification on the whaling
issue is correct, that potential certification proceedings could
begin In the next year. As to the regional seas, I think the
clarification there is largely correct. In the South Pacific
what Is being considered is a possible obligation not to do
something. There Is some precedent for that: no radioactive
waste dumping, if I am correct, under ihe Barcelona Convention
In the Mediterranean. In terms of the U.S. position with
respect to the Cartagena Convention for the Caribbean there are
no duties or obl Igatlons, no specific requirements beyond 200
mlles. There are very few within 200 miles, too. Most of it is
hortatory.

LOUIS SOHN: I want to make only a short comment on Colson's
remark about the Restatement. Of course, the black letter text
tries to be very succinct; this Is the new method of
Restatement. In the old days, there were, for Instance, many
sections In the Restatement on responsibility of states and so
on; they have been boiled down In the new text to two sections.
In the general sections on the environment, we had a special
difficulty because there was trenendous pressure by some lawyers
from industry to say that international law has nothing to say
about environment. We had to prove to them that there was
sufficient basis for at least two short sections on the subject.
Then, of course, when we came to the marine environment,
everybody objected to having more about the marine env lronment
than we had about I and environment. Consequently, we were
limited by the prior policy decision to have only two
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provisions. Bui lt is amazing how much can be squeezed Into two
sections, especially lf they are followed by long comments that
also have obligatory character and in which one can paraphrase
the articles in the Convention explaining these two sections.
By the time we were through with the comments, they contained
most of the provisions that Doug Johnston has mentioned. They
may be slightly hidden here and there, but a careful lawyer-
and lawyers, once they have a case, are very careful � can
discover whatever he needs In those provisions.

JAgUE GRINBERG: My name is Jaque Grlnberg from the Australian
Embassy In Washington. I would like to make a comment and ask a
question of Mr. Mlles concerning radioactive waste disposal in
the oceans. Like Mr. Mlles, I would like to claim the benefit
of speaking personally rather than as a representative of my
government. I was concerned about the distinction that you drew
between science on the one hand and political majorities on the
other. Ii seemed to me that this kind of distinction ran partly
through this morning 's sessions, too. My concern was the
Implication that ln some way political majorities are bad,
science is necessarily good. I would like to make the point to
you that the two should be fused together as often as possible.
Now In speaking as an Australian citizen concerned with the
question of radioactive waste dumping � clearly as an
Australian I have to address lt because we export uranium and so
bear some responsibility in the process � when I look to my
neighboring countries In the South Pacific, which may seem so
very far from you but are our neighbors, and I look in
particular at the fact that twelve out of the fourteen members
of the Forum Fisheries Agency are almost solely dependent upon
fish, and even then only one species of fish, the question
should be asked whether those states who have most to lose by
science going wrong do not have the right to object to
scientific findings which at ihe end of the day can never be
proved to be absolutely correct. It ls probably trite to say
that the aim of scientific investigatIon is to disprove what
science previously held to be true. Looking at it from the
point of view of the South Pacific countries, If ocean dumpIng
of radioactive wastes takes place and If In the future it is
found to be harmful ln a way which deprives them of the one
resource that they do have, the consequences to them are
enormous and potentially disastrous, whereas the consequences to
those countries who dump there are minimal. So in this sense I
would like to ask the question then: is there room for these
kinds of political considerations w lthln the consideration of
the general question of dumping7

EDWARD MILES: That Is a very sophisticated "when have you
stopped beating your wife" kind of question. I am not so naive
as to think that scientific evidence will determine the outcome
of Important policy decisions, especially In international
arenas where people have significant interests at stake. I
object to the prevalent attitude in the meeting of the London
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Dumping Convention Consultative Parties among certain members of
that group of states Cliff Curtis was talking about, one
outstanding menber of which told me ln effect that they dldn't
care what the science said, that political decisions had been
made at very high levels and that was it. Thai had to be the
outcome. We are, after all, looking at a medium, the ocean, in
which we are trying to balance, as Cliff put it in his paper,
the Interests of development and use against the interests of
preservation and conservation. One does not make this kind of
decision solely on the basis of political preference because
that, too, has consequences.

If one looks at the structure of ocean currents In the
South Pacific and the location at which the Japanese had
proposed to dispose of their low-level waste, In fact Tokyo Is
more at risk than anywhere else. I don't mean that that fact
alone should determine what is done, because the people tn the
South Pacific have had what they consider fairly unfortunate
experiences with nuclear testing by the United States and by
France. But what I am asking for Is a certain flexibility on
both sides, real izing that neither nothing nor everything is
known about this medium, and that Just as there are consequences
to being wrong, there are consequences to making decisions which
fly in the face of scientific evidence. That ls the only point
of view I am pushing, If I am pushing a point of view.

DERMOTT DEVINE: I would like to ask Professor Sohn two
questions; one Is Juridical and one Is practical. The Juridical
question relates to the provisions In the Law of the Sea
Convention which oblige parties to that Convention to apply the
rules of other general conventions, for example, MARPOL. Thus,
for example, a state which Is not a party to MARPOL would be
obliged under the Law of the Sea Convention to apply the
provisions of MARPOL. I would like you to comment on this in
the light of the general rule that states which are not parties
to an agreement are not bound by it.

The second question, the practical one, relates to the
Jurisdiction to enforce environmental provisions. Traditionally
the flag state enforced certain environmental laws, applying
them to its own ships, and there would also, of course, have
been territorial sea enforcement provisions. But under the Law
of the Sea Convention the Jurisdiction of coastal states seems
to be greatly increased. The territorial sea itself has
increased to twelve mlles with el I that Implies, the contiguous
zone to 24 miles with what that implies, and, as we have seen,
ln the EEZ there Is enforcement Jurisdiction on env Ironmental
matters. You yourself mentioned the new, very Important
phenomenon of port state Jurisdiction, which Is quite
exceptional. My question really Is: would you agree that there
Is a trend from flag state to greater coastal state Jurisdiction
in environmental matters, and would you think coastal states
would enforce environmental legislation more effectively than
did flag states In the past?
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LOUIS SOHN: As far as your first question is concerned, I think
you are right. If a state has become a party to the Law of the
Sea Convention, knowing that as a result ft also will be bound
by provisions of some other convention, lt has taken ihe good
with the bad. Therefore it has additional obllgatlons under the
other convention. Of course, It Is very nicely put, namely,
that a state is not bound by those conventions bui Its laws
should not go beyond them. And there Is a safeguard here
against too broad an extension of coastal Jurisdiction.

With respect to enforcement, there were two basic problems.
The first one was a general agreement that as a price for
accepting international standards as binding upon them, the
coastal states received Jurisdiction to enforce those standards.
lt was a division between those who make the standards and those
who enforce them. Thai was the bargain or the "package" in this
particular area. Secondly, the shipping Industry had a great
influence here on the ports' jurisdiction question. The
industry does noi I lke its ships stopped on ihe high seas; the
ships very often lose several days of transit and Incur
additional costs for the shippers. They mind less ff a vessel
Is In port unloading or loading when the proceeding is being
started. The vessel can be released on bond and can go whenever
It has finished its business ln the port. As a result there is
no interruption to the Journey, no losses. Therefore, the
industry was willing to accept It, and since the flag states
usually favor the shipping industry, the flag states did not
object to this kind of port Jurisdiction. though, as you know,
on other issues flag states have strongly objected to their
vessels being stopped, especially on the high seas. The
situation In port Is, however, a different one. In addition, of
course, the flag state got special concessions. If It decides
to prosecute the ship or the owner or the captain directly, the
port state must release them and transfer all the documentation
to the flag state. Again there ts an exception to this
exception. If the flag state does not behave itself and does
not properly prosecute and punish, the port state can continue
to have Jurisdiction.

JON VAN DYKE: Regrettably, we have had time only to scratch the
surface In this area. As David Colson said, many practical
problems exist in this environmental area. Good substantive
provisions and Innovative dispute resolution mechanisms can be
found in the Law of the Sea Convention, but without the United
States In the Convention the questions remain whether these
procedures will be used and whether the provisions in ihe
Convention will be given the full meanIng that their drafters
intended them to have.

I want to thank all the panel lsts and the audience for
participating ln this discussion.
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INTRODUCTORY REMARKS

Stefan A. Riesenfeld
Boalt Hall School of Law

University of California, Berkeley

Our first speaker is Mr. James Kateka who Is on the staff
of the Ministry of Foreign Affairs of Tanzania. He Is closely
connected with the Preparatory Commission's work.

The second speaker, Philippe Manin, Is a professor at the
University of Paris I Pantheon Sorbonne. He is the author of
very interesting publications. A recent article of his
discussed the incertitude of the rules of international law � a
fascinating piece of work.

Our third speaker is Professor Guenther Jaenicke who is
probably well known to all of you as counsel for the Federal
Republic of Germany in two basic cases dealing with the law of
the oceans, namely the North Sea Continental Shelf Cases and the
Fisheries Case. He has been a member of the German delegation
to the Law of the Sea Conference, and he is advisor to the
Federal Republic of Germany in many affairs dealing with the law
of the oceans.

The last speaker, but only in the order that I name, is Mr.
David Col son, the Assistant Legal Advisor for Oceans,
International Environmental and Scientific Affairs, Department
of State.

These are the four speakers, then we have three
commentators. The first commentator is Mr. Otho Eskin, the
Director of the Office of Advanced Technology in the Department
of State. Our second commentator is Mr. Niel s-J. Seeburg-
Elverfel dt who is associated with the Max Pl anck Institute in
Hamburg. The third commentator wil I be Professor Tadao
Kuribayashi from Keio University in Tokyo.

The first speaker or questioner from the floor will be Mr.
Yladimir Pisarev from the Institute for U. S. and Canadian
Studies of the Academy of Sciences of the USSR.

I myself will say very little about the substance of the
panel because we have these very famous speakers. I can only
say that my own experience In this area goes far back to the
year 1930, in fact as far back as the modern history of the law
of the sea, and I am hoping that today we wil I stop taking what
has happened so far since the Law of the Sea Conference came to
an end and take a look forward at the possibility of co-
existence. One of the crucial questions, and I only mention it
in my mind, is whether Article 137 paragraph 3 of the Convention
is valid. That article as you know binds the members of the
Convention, the parties to the Convention, to recognize only one
system. Whether that article is in conformity with j~~agarLS
or whether it is on its face Invalid because it violates ~

is in my mind one of the crucial questions which wil I
determine whether legally speaking the co-existence of two
systems is possible.
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THE STATUS OF THE INTERNATIONAL SEA-BED AUTHORITY:
THE WORK OF THE PREPCOM

James L. Kateka
Director, Legal and International Organization

Ministry of Foreign Affairs
Tanzania

On behalf of Minister J. S. Warloba, the Chairman of the
Preparatory Commission for the International Sea-bed Authority
and for the International Tribunal for the Law of the Sea
 Prepcom!, I wish to express gratitude to the Law of the Sea
Institute for the invitation to participate and to address the
Eighteenth Annual Conference on the Law of the Sea. I wish also
to thank the University of San Francisco for co-sponsoring and
co-hosting the conference. Unfortunately Minister Warioba could
not be here In person owing to other commitments, but he has
asked me to read the following statement.

ESTABLISHMENT OF THE PREPCOM

The Prepcom was established by Resolution I of the Third
United Nations Conference on the Law of the Sea  UNCLOS III!.
By this resolution, the Prepcom was to convene no sooner than
sixty days  and no later than ninety days! after signature of or
accession to the Convention by fifty states. At the signing
ceremony of the Convention held at Montego Bay, Jamaica, there
were 11 9 signatories, more than twice the number requ Ired for
the Prepcom to meet.

MANDATE OF THE PREPCOM

The Prepcom's mandate includes the preparation of the
provisional agenda and draft rules of procedure of the Assembly
and Council   for the Authority established by Part XI of the
Convention!, making recommendations concerning the budget for
ihe first financial period of the Authority, making
recommendatlons concerning the relationship between the
Authority and the United Nations and other International
organizations, making recommendations concerning the Secretariat
of the Authority, undertaking studies on the establishment of
the Authority headquarters, preparation of draft rules,
regulations and procedures to enable the Authority to commence
its functions  Including draft regulations on the financial
management and the Internal administration of the Authority!,
exercising powers and functions assigned to it by Resolution I I
of UNCLOS III relating to preparatory investment, undertaking
studies on problems which would be encountered by developing
land-based producer states I Ikely to be most seriously affected
by the production of minerals derived from the area  and how to
minimize their difficulties!, adoption of all measures necessary
for the early entry into effective operation of the Enterprise,
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and preparation of recommendatlons regarding practical
arrangement for the establishment of the international Tribunal
for the Law of the Sea.

The Prepcom, therefore, has heavy responsibilities and lt
is my hope that it will discharge then in as short a time as
possible. Under Resolution I, the Prepcom is to renain in
existence until the conclusion of the first session of the
Assembly, at which tIme its property and records will be
transferred to the Authority. The Convention is to come into
force twelve months after the date of deposit of the sixtieth
instrument of ratification or accession. Up to now 134
signatures have been received. So far only thirteen states have
ratified the Convention.

COMPOSITION AND STRUCTURE OF THE PREPCOM

The Prepcom consIsts of full members and observers. Under
the Rules of Procedure of the Prepcom, full members are those
who have signed, ratified, or acceded to the Convention.
Observers are those who signed the Final Act and are allowed to
participate fully in the work of The Prepcom but are not
entitled to participate In decision-making, and other observers
who did not sign the Final Act but are allowed  on request! to
attend the Commission meetings.

In addition to the Chairman, the Prepcom Bureau consists of
fourteen Vice-Chairmen, a Rapporteur-General, and four Chairmen
of the Special Commissions. Each Special Commission has three
Vice&hairmen. Thus the total composition of the General
Committee Is thirty-six. This composition takes into account
both the principle of equitable geographical distribution and
the special Interests.

So far the Prepcom has held two full sessions split up in
two parts. The first session was held In the spring of 1983 in
Kingston, Jamaica. It was a procedural session at which the
Chairman of the Prepcom was elected and a consensus statement of
understanding on the structure of the Commission was adopted.
At a resumed session held in summmer 1983, the Prepcom completed
the structure by electing other office bearers and distributing
work to the four Special Commissions. This resumed session also
adopted the Rules of Procedure of the Prepcom  Doc. LOS/PCN/28
and Corr. 1!. In spring of this year, a second session was held
In Kingston when substantive work commenced. A resumed session
 although for technical reasons it was called an informal
meeting! was held this summer in Geneva.

SUBSTANTIVE WORK OF THE PROGRAM

The Commlsslon has worked through its Plenary and four
Special Commissions. The Plenary deals with two issues:  I!
the implementation of Resolution II and  ii! the preparation of
rules, regulations, and procedures relating to the various
organs of the Authority.
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IMPLEMENTATION OF RESOLUTION I I

Resolution II governing preparatory Investment in pioneer
activities relating to polymetalilc modules envlsages three
categories of pioneer investors. Paragraph 1  a!  I! provides
for France, India, Japan, and the Soviet Union or their state
enterprises�. paragraph 1  a!  il! refers to four entities,
"whose components being natural or juridical persons possess the
nationality of one or more of the following states, or are
effectively controlled by one or more of them or their
nailonalsrw 8elglum, Canada, the Federal Republic of Germany
 F.R.G.!, Italy, Japan, the Netherlands, the U.K., and the
U.S.A. In the case of these two categories the state or state
enterprises or entity concerned must have expended, before 1
January 1 983, an amount equivalent to at least $30 million in
pioneer activities and have expended no less than 10 percent of
that amount In the location, survey. and evaluation of two areas
sufficiently large and of sufficient estimated commercial value
to allow two mIning operations. The state or certifying state
must have signed the Convention. Paragraph 1  a!  ill! refers
to "any developing state which signs the Convention or any state
enterprise or natural or Juridical person which possesses ihe
nationality of such state or is effectively controlled by It or
its nationals and which has expended US DO million before 1
January 1985."

The Commission at its spring session this year considered
the draft rules for the Registration of Pioneer Investors  Doc.
LOS/PCN/WP.16/Rev.1!. The registration rules are meant to
facilitate the consideration of applications and approval of
pioneer investors. So far four states have submitted
applications. These are the USSR   July 1 983!, India  January
1984!, France and Japan  both submitted applications in August
1984!. The consideration of these rules was delayed for a long
time by the problem of conflict resolution of overlapping
claims.

Conflict resolution ts an issue outside the mandate of the
Prepcom. It is a matter among pioneer investors. Resolution 11
paragraph 5 a! states that "any state which has signed the
Convention and which is a prospective certifying state shal I
ensure, before making applications to the Commission ... that
areas ln respect of which applications are made do not overlap
one another or areas previously allocated as pioneer areas ."

Much effort was made to deal with this question of conflict
resolution. Canada submitted Its memorandum of understanding
 MOU! last year to the potential pioneers but the MOU did not
command support. When this matter continued to cast a shadow on
the work of the Commission, the Prepcom decided at its March
1984 Kingston session to mandate the Prepcom Chairman to use his
good offices in settling this matter. For without resolution of
the conflicts issue, the Prepcom could not adopt the
registration rules.
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In an attempt to resolve the conf I lets issue, the Chairman
sent a four-point letter to the parties concerned in May 1984.
Despite the May letter, the parties failed to reach an
understanding. Thus at the Geneva meeting, as happened in the
March 1 984 Kingston session, the Chairman spent considerable
time on the question of conflict resolution. Consultations were
held among the four states which have submitted applications
 under the Chairman's auspIces!. The Group of Seven Western
industrial states also submitted a memo which contained their
views and was submitted to the Chairman by the Netherlands. The
consultations centered on two main Issues, namely, a series of
cut-off dates for certain activities to be undertaken In order
that conflicts may be resolved, and the procedure which might be
applied in order to resolve conflicts.

After lengthy negotiations, an understanding was reached
and is contained in the document LOS/PCN/L.8. Under this
understanding. the first group of applicants  which will include
all those who will have submitted applications by 9 December
1984! will be considered and registered simultaneously. All
applicants will meet on >7 December 1984 to ascertain whether
there are any overlaps. If overlaps are found, the conflicts
should be resolved through negotiations. All conflicts should
be resolved by 4 March 1985, a week before the opening of the
Kingston session of the Prepcom.

With the adoption of the understanding on conflict
resolution, the Plenary resumed consideration of the outstanding
rules on the registration of pioneer investors. Besides the
Issue of the resolution of conflicts the Informal Plenary had to
consider other important matters, for example:  I! the
composition and competence of the Group of Technical Experts
which will assist the General Committee in examining
applications; and  li! the question of the confidentiality of
data.

When the informal Plenary resumed consideration of the
rules on pioneer investors it had before it a paper prepared by
the Chairman for its consideration. The Informal Plenary began
consideration of these proposals and this will be continued at
the next session in Kingston where it is hoped that the rules on
regIstration of pioneer investors will be adopted.

In his paper, the Chairman has proposed that the rule
concerning an ~ group of technical experts be resolved by
adopting a permanent list  three from each country! to be kept
by the Secretary-General. By this proposal, the General
Committee will appoint the experts comprising fourteen members
 six from pioneer Investors and eight from others! taking into
account the different interests and geographical regions. This
is a compromise between those who wanted a permanent group
consisting of twelve members and those who wanted an
group comprising three members. The experts will have an
advisory role and applications will be approved by the General
Committee.

Other related questions were also considered. The F.R.G.
request for pIoneer investor status was taken up. The Chairman
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read an understanding which stated that "assuming that the total
number of the pioneer areas allocated under paragraph 1 a!  ii!
of Resolution II will not exceed four areas and provided the
F. R.G. signs the Convention, the Prepcom recognizes the
importance of finding a solution to this problem In a manner
consistent with the objectives and conditions of Resolution II.
The Prepcom will consider this problem at Iis next session." A
request by the Eastern European Socialist group for an
additional mine site could not be accommodated due to lack of
time. Ii was agreed to consider this problem at the next
session.

There was a request by Brazil to postpone the adoption of
Rule 7 of the registration rules so that the January 1985 date
for developing countries  paragraph 1 a!  ill! of Resolution II!
could be extended. This request was accepted by the Prepcom and
by implication the January 1985 date was extended.

PROVISIONAL UNDERSTANDING

A provisional understanding on seabed matters signed on 3
August 1 984 among eight industrial powers clouded the atmosphere
of the Geneva session of the Prepcom. The Group of 77, the
Socialist countries, and some others viewed this understanding
as a mini-treaty In contravention of the Convention regime.
Statements deploring the understanding were made during the
Prepcom session. The understanding was deemed to be null and
void and thus illegal.

RULES OF AUTHORITY

At the March 1984 session, the Prepcom began consideration
of the draft rules of procedure of the Assembly  Doc.
LOS/PCN/WP.20 and Corr.l!. A first reading of most of the rules
has been completed and it is hoped that at the next session the
Prepcom will adopt the Rules of Procedure of the Assembly. Some
of the important issues concern the status of observers, the
establishment of subsidiary organs of the Assembly, and the
decision-making process, especially with respect to financial
matters.

SPECIAL COMMISSION I

Special CommissIon I ts on ihe problems that could be
encountered by developing land-based producer states likely to
be most seriously affected by the production of minerals desired
from that area. It is chal red by Hasj lm Djal al   Indonesia! and
has concentrated on three matters:  I! Identification of the
developing land&ased producer states most likely to be affected
by the production of minerals from the area;  ii! Identification
of the problems that may be encountered by other states; and
 III! identification of measures that can minimize their
difficulties. The Special Commission considered in depth   I!
and  ill! and touched upon  li!.
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SPECIAL COMMISSION II

Special Commission II, for the adoption of all measures
necessary for the early entry Into effective operation of the
Enterprise  the seabed mining arm of the Authority!, is chaired
by Lennox Ballah  Trinidad and Tobago!. Its mandate is spelled
out in paragraph 12 of Resolution II, I.e., obligations of
pioneer Investors and of certifying states which sponsor them.
It also deals with the structure of the Enterprise and lts start
up period and on different Joint venture options for ihe initial
operatIon of the Enterprise.

SPECIAL COMMISSION III

Special Commission ill Is on the preparation of rules,
regulations, and procedures for the exploration and exploitation
of the Area  mining code! and is chalred by Hans Sondaal
 Netherlands!. So far discussion has centered on background
papers prepared by the Secretariat on prospecting, exploration
and exploitation, particularly the qualification of applicants.

SPECIAL COMMISSION IV

Special Commission IV, on the establishment of the
International Tribunal for ihe Law of the Sea, is chalred by
Gunter Goerner  GDR!. It has begun the first reading of the
Draft Rules of the Tribunal. These draft rules, It might be
noted, closely follow the rules of the International Court of
Justice.

CONCLUSION

The Prepcom had made good progress so far towards the
real ization of its mandate. The I asi session in particular was
fruitful by reaching an understanding on conflict resoluilon--
a problem which had bedeviled the Commission. It can now
approve registration rules so that the first applicant ls
registered, thereby giving momentum to the Prepcom.
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THE V IABIL ITY OF THE DUAL APPROACH:
THE FRENCH POSITION

Philippe Manln
Center for European Studies

University of Paris I, Pantheon-Sorbonne

INTRODUCTION

In ihe early seventies �970-1974!, a French public body,
the National Center for the Exploitation of Oceans  CNEXO! and a
private firm, Societe Le Nickel, initiated prospecting of the
deep seabed mineral resources In the southern Pacific Ocean.

In 1974, the French government encouraged ihe creation of a
French consortium: the French Association for the Study and
Exploration of the Nodules  AFERNOD!. This consortium was
created by three partners, CNEXO, Societe Le Nickel, and Nuclear
Energy Authority  CEA!, another public body. It included five
partners from 1 976 to 1 980. It Includes now four partners, the
first three and another private firm, Les Chantiers France
Dunkerque.

At the end of 1 980, the consortium had spent, since It was
created, about US $45 million dollars �60 million 1981 francs!.

Since 1 980, the consortium activities have been even more
Important  expenses In 1 982: 60 mil I Ion francs; In 1 983: 1 20
million francs. The goal Is to make possible the exploitation
of a first nodule site after 1 988.

The consortium expenses are roughly divided into two main
parts, a first part devoted to prospecting and a second part to
perfecting the exploitation technique.

Prospecting of ihe PacIfic Ocean has been completed. A
450,000 square kilometer area was first selected in the north
Pacific Ocean. Then, a 150,000 square kilometer area was
delimited.

From 1 984 to 1 988, the Consortium will have to make
workable the exploitation technique based upon the using of
automatic shuttles between the seabed and the level .

From now to the start of the exploitation on an industrial
basis, AFERNOD will have to spend, following its estimates,
between one and two billion dollars.

The rules related to the exploration and exploitation of
the mineral resources were, until the 1981 law, all included in
the Code Mlnier.

Relying on the Code, the French government issued, on 12
May 1981, an order relating to the list of documents which any
French citizen would have to file In order to get a license from
the French authorities. But the Code Minier is only applicable
to French territory. It could noi be the right basis In such a
case. This order was then rescinded.
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In September 1981, the government f lied a bi I I before the
Senate. This bill was, after some slight changes, adopted by
the Senate and the National Assembly in November. But the law
was brought before the Constitutional Court by a group of
members of the National Assembly.

On 16 December, the Constitutional Court declared the Iaw
contrary to the Constitution In so far as lt was applicable to
the French overseas territories, because ihe advisory opinion of
the local assemblies had not been taken.

In fact this provision was completely useless and the law
was published without reference to the overseas territories �3,
and with no other change. It came into force on the 24 December
1982 623 ~

The basic principles are ail included in ihe Iaw.
The procedural rules relating mainly to the Issuing of

licenses have been those regulated by the 29 January 1982 Order
 Decret! and by a decision  Arrete! taken by the Minister for
Industrial Affairs on the same day 433.

V
France signed the UNLOS Convention at the UNCLOS f inal

session in Montego Bay in December 1982. WhIle signing the
Convention, the French delegation made a declaration including
four points, two of which deal with Chapter XI of the
Convention. In Point 2, the most important one, the French
delegation asserts that the Convention provisions relating to
the ocean floor outside the limits of national jurisdiction are
not satisfactory and will have to be improved by the work and
decisions of the Preparatory Commission. These decisions will
have to be adopted by consensus.

In Point 3, the French delegation only reasserts that
signing the Convention does not mean any change of the French
attitude towards the UNGA Resolution 1514  XV!.

Two days before, the French Ministry for the Sea Affairs
also made a statement explaining, in a more detailed manner, the
French position towards the Convention.

As a signatory to ihe Convention, France Is a member of the
Preparatory Commission. Together with India, Japan, and the
USSR It is, following Resolution I I of the Conference, one of
the four "Pre-enactment Explorers" states.

On 3 August 1984, the French government filed an
application for a license with the UN Secretary General for
transmittal to the Preparatory Commission.

On 2 September 1 982, France signed, together with the
Federal Republic of Germany, the United Kingdom, and the United
States, an agreement concerning Interim arrangements relating to
polymetailic nodules of the deep seabed P4g. The object of this
agreement was to facilitate the identification and resolution of
conflicts which might arise from the filing and processing of
applications for authorizations made by pre-enactment explorers
on or before 12 March 1982.
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At last on 3 August 1984, France signed, together with
seven other countries: the Federal Republic of Germany,
Belgium, the United States, the United Kingdom, Italy, Japan and
the Netherlands � an interim agreement relating to the deep
seabed. This agreement follows an agreement concluded between
the six consortia: AFERNOD, Deep Ocean Resources Development,
Ltd., Kennecott Consortium, Ocean Mining Associated, Ocean
Minerals Company, and Ocean Management Inc.

Let us come now to the question which has to be discussed
this morning.

Are the "reciprocal regimes," namely the regimes based upon
a unilateral legislation such as the French one, v lab I e2

At first sight, there Is no reason why a law aiming at
regulating the activities of the citizens of the state could not
be viable. But this viability becomes doubtful if the enactment
of the law is or becomes an act contrary to International law.
The question has not to be seen in general terms but In respect
to the French obligations under International law .

The French position is Indeed that a reciprocal regime such
as the one to which France is a party is totally compatible with
the rules of international law relating to the deep seabed
resources. In that sense li is viable as long as the French
obligations under International law are not substantially
modified.

This assertion has, of course, to be justified. The
justification will be twofold:

The reciprocal regime is not contrary to the rules of
international law relating to the deep seabed resources.
The reciprocal regime is not contrary to the obligations
arising from the signature of the Convention.

THE RECIPROCAL REGIME IS NOT CONTRARY TO THE RULES OF
INTERNATIONAL LAW RELATING TO THE DEEP SEABED RESOURCES

The UNLOS Convention being not In force, lt is clear that
rules relating to the deep seabed resources can arise only from
general international law.

As it had been said, general International law has already
been modified because of the mere existence of the UNCLOS.

But we cannot go too far in that sense, especially with
regard to the deep seabed resources.

The French position is twofold:

I . Part XI of the Convention cannot be placed, from the point
of view of the sources of law, on the same level as many
other parts of the Convention.

2. The rules of international law dealing with the deep seabed
resources do exist. But they are limited to a very
general, though very essential, principle.
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in the decl aration made on 8 December 1982, when signing the
Convention, the French government stated that the provisions
relating to the juridical status of the different maritime zones
and to the exploitation and preservation of sea resources
confirm and strengthen the general rules of international law.

The French goverment had In mind the generally admitted
criteria of existence of a customary rule of law, especially in
the case where a universal treaty has already been negotiated,
namely   1! the consensus revealed by the debates In the
Conference, and �! the extensiveness and uniformity of State
practice during and after the Conference �3.

lt is obvious and need not be discussed at length that the
same criteria lead to the conclusion that the exploration and
exploitation regime set up by Part XI cannot be considered as
based upon customary rules of law.

A state can be bound by this regime only if it becomes a
party to the Convention and if the Convention enters into force.

But it is also conceivable that some provisions of Chapter
XI having a normative nature become part of customary law.

This would be the case if the practice of states not
parties to the Convention constituted an evidence of a general
acceptance of the regime established by the Convention f63.

However, the French government has stated, in Point 2 of
its declaration, that it considers Part XI provisions deeply
unsatisfactory in many respects. It pointed out that these
provisions would have to be substantially improved through the
rules adopted by the Preparatory Commission and that the French
government would decide upon its ratification, taking into
account the resul is of the work of the Preparatory Commission
CT3.

Such a dissent expressed by a representative state makes
difficult, If not impossible, the establishment of customary
rules. At least it makes clear that the rules are not opposable
to the protesting state L8!.

These rules are limited to a general but essential
principle, namely that the zone and its resources are the common
heritage of mankind.

Some legal consequences arise from this principle which the
reciprocal regimes have to comply with.

The French Mlntster of the Sea, in his statement before the
Conference, expressed the full support of the French government
to the "common heritage of mankind" principle, pointing out that
it was an essential part of the North-South dialogue and of the
New International Economic Order.

If the acceptance of this principle does not entail the
acceptance of the status set up by Chapter XI, ft entails two
consequences.

First, nobody cannot claim any kind of sovereign rIghts
over any part of the seabed located beyond the limits of the
national Jurisdiction.
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Second, the exploitation of the mineral resources of the
seabed benefits, directly or indirectly, many countries and
especially the under-developed world since the common heritage
prlnclpl e, invented by poor countries and accepted by the rich
ones, is a part of the strategy aiming at reducing the
difference between the developed and under-developed world.

The reciprocal regime to which France is a party complies
with boih obligations.

First, Article 1 paragraph two of the Fr ench I aw states
that the granting of licenses to French citizens cannot be
construed as a claim of sovereignty over the seabed located
outside the limits of national jurisdiction.

Since the other national I egi sl atlons which are in force
express the same rule, we can say that this common attitude of
representative states is probably the evidence of a general rule
of international law.

Second, following Article 12, the licensees have to pay a
royalty to the French state. The rate of the tax is 3.75
percent on each net ton of extracted product. Since 1982, a
special fund has been created to assure the participation of
developing countries in the benefits of the exploitation.

As long as the UM OS is not in force in respect to France,
France Is only bound by the "common heritage of mankind"
principle. Being compatible with the principle, the French
reciprocal regime is viable.

COMPATIBILITY OF A RECI PROCA! REGIME WITH THE OBLIGATIONS
ARISING FROM THE SIGNATURE OF THE CONVENTION

Following general international law, the signatories of a
treaty must comply with certain obligations. But the case of
the Law of the Sea Convention is a particul ar one because,
before the Convention~s entry into force, a special machinery is
already created which applies to the signatories. So the
explanation will be twofold.

The situation of the signatory is clearly determined by
Article 1 Ba of the Vienna Convention on the Law of Tr eati es:

A State is obliged to refrain from acts which would
defeat the object and purpose of a treaty when: a! it
has signed the treaty ... until it shall have made its
intention clear not to become a party to the treaty;"

First, a signatory of a convention does not comply with its
international obligation if its acts are contrary to the
fundamental rules I aid down by the Convention.

In the case of the UNQ OS, as far as the seabed is
concerned, a claim of sovereignty over part of the seabed could
certainly constitute such an act. But lt is difficult to see
other acts of that kind.
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Second, the obl igatlons the signatory has to comply with
are not of a permanent nature. They disappear as soon as the
state has made clear Its intention not to become a party of the
treaty.

For example, in accord with France~ s declaration made at
the I est session of the Conference, if the work of the
Preparatory Commission is not considered satisfactory at the end
of a reasonable period of time, France, though a signatory to
the Convention, could no longer contemplate becoming a party to
the treaty.

In that case, it would stil I be bound, of course, by the
obligations arising from general international law. Since the
reciprocal regime to which France is a party is campati bi e with
the obligations arising from general International Iaw, this
regime would not have to be changed. On the contrary, as
Article 1 of the French law points out, if the UNQ OS enters
into force with respect to France, a new law will have to be
adopted, taking Into account all the provisions of the
Convention which, In any case, would supersede French law,
according to Article 55 of the French Constitution.

What would be the situation if France cannot become a party
to the Convention? If the Convention is not in force, the only
solution would be the generalization of reciprocal regimes.

If the Convention Is In force, it may of course happen that
the Authority delivers a license concerning, totally or
partially, the same area over which a French citizen already had
a license delivered by French authorities.

The problem cannot of course be Investigated In depth now.
lt ls enough to say:

The "international " permit would have no "superior" authority
vis-a-vis the French permit.

There are several ways of complying w Ith the "common
heritage of mankind" principle. The f Irst way Is the
centralized solution endorsed by the UNCLOS. The other way is
the decentralized solution in which the principle Is carried out
by each state.

Obviously France could not invoke against an International
authority the exclusive rights principle laid down by Articl e
V of the French Iaw.

This principle is valid only in the framework of the
relationship between, on the one hand, the holders of French
permits  or permits coming from reciprocating states! and the
French state on the other hand. Furthermore, Articl e 8 of the
law makes clear that the excl uslve rights principle is val id
only vis-a-vis French citizens or people acting according to the
legislation of a reciprocating state.

In other words, the French state coul d not be I iabl e vis-a-
vis the hol der of the French permit If its actlv ity were
disturbed by the holders of non-reel procatlng states.
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But it must also be pointed out, and it has been pointed
out in the French Parliament debates, that the holders of French
permits can rely on the protection of the French authorities.
In other words, the French authorities will do their utmost in
order to make the exploration and the exploitation of the seabed
resources as peaceful as possible.

1. Resolution II puts the emphasis on the useful ness of
Investments before the Convention enters into force.
Indeed the common interest of mankind is that, without
waiting for many years, states and enterprises perfect the
techniques which are necessary to make possible the
exploitation of the seabed resources when it is useful.
Money is needed for that and a Juridical safety net is
needed, too, because without that safety net people wil I
not be pushed to take big risks. The unilateral
leg I sl ation relating to the seabed resources does create
such a safety net.

2. Resolution II, in its Article 5a, puts the emphasis on the
necessity of avoiding the overriding permits. It is clear
that the reciprocal regimes are the best means of
eliminating that risk.
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These specific obl Igati ons come out of Resolution I
establishing the Preparatory Commission and from Resolution I I
relating to the pre-enactment investments. These obligations
are of course of a provisional nature.

Far from making the reciprocating regimes such as the
French one Incompatible w Ith the UNQ.OS system, Resolution I I
makes clear that these reciprocating regimes are desirable. Two
main reasons can be pointed out:
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I'un des cas ruivanis.

~ > Defsut de ps<ament, pandaat, pi«dc deus anp. de Ia tede-
vance prevue 4 I'article 13;

bl cessiun ou amudiatioa aon rkguli4g4laant autoriske;
c! lafractiuna graves wx ytescriptioas da securitd, 4'Jtygikne

et do yoII«ei aotalagmat 4 cellos osagtant ia ekocflay dc
' ~ «sym ot do Ia fjara < atfygo;

Iwh RRPURLIVUK PRANLAlgg 1>kana<i<i o lWt

4! I'our lv> penais d'expluisimn msviiv,>v pcis>xl.<illa UU
soitvite x.m  rapport svvv I'vffurt 1lusw '<c! «!Ipw>v

c! Pour les pvin<i. 4'cipl«ils!ion; slisvwvv ou inx.i<<i<unco
prolunavc 4'viplwiis»un;<Ivv prod<i<'»o>1 w!lvl'w'I»i' Jw piu-
s<'Ui!!nlc, v! lih!llsllwil I'ffvc<iivv dans des v w<d>»un> lvllv> Uu'cll ~
c>I di nature s cm!lpru!nellie >vrlcu«w<vwl I Inlkrvl vvuwui!i!qiie,
ls col!vvi'I UI w cl I Util»s»on ill< l I 'ili'C ilt!> Slvciwvlll>,

I< lnol»vrvslmn de» conditions fixke  ilan! I'seta ins<itutif,
mccoun:wi!snvv dc> rkxles imyoskes en ce qiu cuncerne les
pcl'soli<>es ili'Ivllso> 0! vi! It<Ale de I'en>reprise.

Arl 16 � Tuul Yrm><vis uu tout Jw'!xeswt 4'une persunwo
murale frsnfstxe qui excrcera wr les funds marino Une aoff<dtk!

1. D'exploration ou 4'cxpioitalkw de loots r«wuross sans
I'sutui ixsii in pipvuc 4 I'ariicle 3;

Di' p«lspecVun 4 I'»>lerieur 4«1>miles d'ua ycr<nis 4'explo
ration ou d'exploitwlion sans en 4<re titulsire,
Si'.I' ll Pili<I 4 IWW' aiUOU4c 4e 60 000 I< s St<0 000

hn csx Ui niidive, la paine d'mnende sere petite w deablk.
Tout ii<ul.wrv ile pvrmis 4'cxyioc'ation uu 4'eaplultatlon qul

en reindrx les uhligawues qui iui >neo«beat en vertu de
I'srl>clr U ci dvixus vi dcx ti xtes kvenluelimaent pris poor san
syph xi««i xurs puni d'une sniey4e de 60000 F 4 SOJJIRSJ F.
Kn css dv revidive, ls pnne 4'smknde sera porlee su 4%bio.

lax Inl!'sr< iiw< pi'  VUC> i.'I 4 a<Us wnt dc I ~ coa>y&lonco 4U
tnbunsl  urrectwmuel du»eu de la rksiileace 4U prkvenu uu
dc xli dcrniv!i r xidvnvv cunwue, ou du lieu,gjjf 4 a !Ik ttouvk.

A de aul dv lout aulre tribunal, le tribansi con!pktoat oof»JO
tnhunsl Uv x!»idi inc<»>vv de Paris.

hunt chargi > de cons<ster I« infrsc»one ptkvues CIUWost<s,
uutre lc> uffivivrs el xgcnls da puih:e Judi>dqlte, ioa sdminie
lrsteurs <le  sffsircs msrllhnos, lss officlers 4«corps leobaiquo
el adn!io>vive<if dvs sffsives >narllln>es, les persunnebl eiabarqaka
d'assis<un!i r< dc surveillance 4«affair«''matltimea, Ios effi.
tiers v< «Ilivw rs nmnwivix vmnmsndant 1st bktiwants de ls
Il!si'lwe ii,illiw<sli. Ie> !caen!cuts dos apace ou les Ingknleurs
des»'s!s<ix I wl>live <lv I'K<st sffectks mi sorvice des mines,
lvs ingiw>vui> des p iii<.. el chsnxikvs et Ies Ingkniears
trsvaux punt!cx Je Iqglsi ~ ffectks sux xurviaas wytltirnys ainsi
que lv!,i vw<> devi<ill< so vie«cv<mm<mieagka 4 cet gSFL lca
coo>ms« I iiil  lvx ns! irvs o '4 snugl'sphiquos de I'Riel, les
cuninmndsnlx iie hurd des akrimefs !n>I>tait«et d«a4runefs
4e I'Etw> wife tie 4 la surviiilanrc dos csun mari<i>Say Ot los
agent> dvx duusncs.

Les pri   a vvrhsux viiwsiw<xn< les infractions prkvues su prk.
sent vnivlv Iuut fui juxi<U'4 preuve du vuntraire. Ils mmi tra«
mls linl>lid>i<louie>l< eu p 'UcUrcUr do s Rkpabkbtuo pat 'pagan<
~ ottmtlsstcul'.

ArL l i. I.s prkscnle Ivd «i spy»vobis 4 la eokleetkottk
tcrritur!sle de I dayutt.

Ls preseete lol sera executee comme lu> da I'gast.
ywt 4 Pans, le 30 decamlw o 400L

I' ~ i le Prk>iden> d» ls <tkyg«tque
Lc Pic<<lier IIIIII!stre,

t!sans Us<loot. Lc mmistrv. d'FWL
w>in%I ro d< I intkvteot ct de lo dkwafr<tkftaki on

ant t~
Lc»iiii»irc O'Riu>, uww>Stre dcs transports,

coons« teton><sn.
Lc perdc gas svcaux, n>>JSSJ e de lo J<tsfioe>

aosaav f70440 ~ a
Le <wilt>><fc di's >viol<elis cxtkrieurcs

c«A«os cnsvsson.
LC en<i>slw dc hi dc/esto

cnsaam nagm<r.
I.e <wix>sire dclcguk ewprkt da a<isis92re dc Ckcm<omic

c«iss Jmancoi, vhargi du budysL
I.sunw<T tslg9N.

Lc Is<nit>re de I'fndoslrio,
~ f<navt<m

Le iiwu<s>ir dc le mcr.
Loam Ls pimsss



DECRET N' 82.111 l!U 29 JANVIKR 1482
.is year I'apygcn kn de hs lol du 23 dfccmbm 1981 am I'exploradon et

Pe tykhngsm dss rcccomcm mhsysnhn dm grands fonda amrhm   J 61
31 !anvicr !982!.

Le Premier ministre,
Sur le rapport du mime re des rvlsiions ex�rieures, du

, inistre de la dofense, du niinu tre dr I'ecununiw ol drs finances,
minislre d616gud aupres du nun stre de Waonomte et des

inances, charge du budget, du ministre dc I'industrie, du ministre
le I'envirunnement, du miaistro de la mcr et du minislre des
' T.T.,
Vu la loi n' 81.1�5 du 23 dscemhre 1981 sur I'exploration et

'exploitation des ressourccs iuinersles des grands fonda marina,
it notamment ses articles 4 vt 7;

vu la loi n' 784129 du � juillet 1978 relative 6 la protection
de la nature et le decret n 77-1141 du 12 octobre 1977 pris
pour I'application de I'article 2 de cvwe loi;

Vu I'avis du conseil 86n6ral des mmes;
Le Conseil 4'Etal lseclion des travsux pub! ex! entendu.

Ddcrcle:
Art. I". � Le pr sent d6cret s'applique aux dyp6 s de eoncrd.

tions situas dans les fonda manna vt runtensnt au moins I'un
des 616ments suivants. manganese, nickel, cuivre et cobalt.

CI IAPITRE I"
Dcs Tlvnxs wlwlxns

Art 2. � L'instruction des permis d'exploration et des permls
d'exploitation, les actes affertant leur durye, leurs limites ou
leurs titulairi's, le re reit de ces wtres sinai que les conditions
et obligations suxquellvs doivvnl salisfaire les demandeurs ot
les lilulaires cont rdglcs par le prdsent ddcret.

Art. 3. � La demands d'un permis d'exploration ou d'exploi-
tation est adressde au mmistre chargd des mines; elle est accom.
psgnae d'une notice d'in pact.

Les condilions dans Irsquelles son  6tablies les demandec ct
leurs annexes cont fixdes par arre� du ministre chargd des
mines.

Art. 4. -- I.s demands de perm a d'exploration comporte un
plan de travail Ccluioi cotnprend unc description du pro!et
indiquant notamment I ~ calendrlcr prsvu, les mdthodea 6 uti.
liser pour I'exploralion, les nicsurm des index 6 ls protection
ei 4 la survmllanre du milieu mann.

Ls demsnde romporte I'engagement dv rosin er un montani
mwwmal de ddpenses d'exploration et de depenses de mise nli
porn  de proccdcs de rsmasssge des ressources mindralcs dec
fonda marina.

L'echelunnement prevu de ces deprnirs pendant la durde du
l>ernws duit atre indiqu6. Il duit permettre de reconnailre ua
eventual uisvmi nl el d'cn d6cider la mise en exploitation dans
les plus hrefs calais.

Art 5. � La denisnde de permis d'explmialwn romporte un
plan dc travail Celui.ci comprend une 6vsluawun des rdservea
mixes en avidence par I'explorskon, un ralendner de ls mise en
exploilation avec indiralion des tonnsues mimmaux annuels qua
le demsndeur ~ 'rngsge 6 extralre, lcs mesures destinys 6 ls
protection el 6 la surveillance du nuheu marin.

Les tonnages minimaux annuels 6 extraire peuvent ytrc dimi-
nu6s avec I'accord du minwtre chsrgd des mines apron avi ~ du
ronseil gandrsl des mmes, en cas de modifkation cubstantieI!o
des conditions dconomiques de I'exploitation.

Art 8. � Le min stre charge des mines, apres avoir vdnfid la
rcgulant6 de la demande, fait notifier immadiatemcnt les
coordonndes du pdrimeire sux gouvernemenls des Elate amu.
rant la reciprocite au sans de I'article 13 de la loi susmsde
du 23 decemhre 1981 et les fail publier au Jownw I oj/rare!
de la Republique fran cise.

Art 7 � Nul ne peul uhtemr un perm a d'exploration ou
d'exploitation s'8 ne posscde lei cspacites techniques et finan-
cieres neccsssires pour wiener 6 bien I'expluratmn ou I'exploits.
tion en vue desquelles le lure est demands.

Ail 8 . Le mieivtrr charge des mines cunsulti sur Ics
demawdei de perm  ~ lev nwnistrea chargas dev relations exla-
meurii, de ls defense, dc I'economic, du budget, de la marine
nwirchaiide, de I'envwunncment et dvs services exteneurs des
lelecommuiwcations.

L'objet de cetic consultation est nutsmmcnt de vdnfier si
les scwvites pro!elec son  cumpatibles svec ler dispositions
des accords internstionaux suxquels la France est psriie. Elle
esi effeetuee de msmdre 6 assurer la proteciion des mfurmations
de carsclere confidentirl fuurmes par le demsndeur

Art. 9. � II-est statue iur lcs demsndrs dc permis, spree
avis du conseil g6nei ~ I des nwnes, par decret cn Conseil 4'Kist,
dane un ddlai de douse mo4 aprds lear ddpdt Ce ddlsi ast

prulunue dv tiuis rnoi. i'il V a Jei demandes roncurrcnles Son 
cunmdsrees comme runruirvntei les demsndcs portent sur tout
ou psrtir de ls surface soWicwee el dyposaes dans un ddlni de
deux seinaines spies ls publication au Jourxat o!jwicl de la
demands initial».

En cas de demandri roncurrenles, le choix du litul ~ irc est
effectu6 en tenant compte notsmmcnt des dates de dypgt des
demandes, de I'importance ct dc I ~ quslit6 des travaux ddjg
ryaliscs par les demsndcurs sur la surface solhcitye, de laura
capsci�s techniques vt  inanrieres, des programmes proposds
et, !e cas 6chcant des prinws qui leur ont 6� ddj6 atlrlbuds.

L'mstitution d'un prrmis d'exploitation I ~ isse cuba ster un
permis d'exploration anteneur pour les surfaces ~ itudes 6
I'extyricur du permis d'exploitation.

Les permis sant initwuda pour une pdriode initi ~ le nc pouvant
exceder dix ans pour lrs permis d'exploration ct vingt ans
pour les perm a d'exploitation.

Art 10 � Si unc d"mande de permis porte cn to slits ou en
partie sur des surfaces qui ont fait I'ob!et d'unc automsalion
d'exploration ou d'exploitsiion nolifiee psr un Etat assurant
la rdciprocw6. Ia demands de permi ~ est rcjetee ca ce qui
concerne ces surfaces.

Si une denisnde de pernws porte en total � ou en part a, sur
des surfaces puur lesqhelles le gouvernement fran six a d6jg
refu d'un Etat assurani la rsciprocit6 notification quc cet Etat
a, lui-meme, recu unc demande d'au or sation d'cxplorawon ou
dlexploitation, la decision sur ls demands est. en ce qui concerns
lesdites surfaces, receives !bsqu'6 ce qu' il soit siatu6 sur ca
cas par les Etats mtdrcsses.

Art. 11. � La demande de prolongation d'un perm a cst
adressee au ministre charg6 des mines au. moins quatre mots
avanl son expiratmn, daaa les conditions fisoes par serg� du
min stre chsrg6 des mines.

Elle cst accumpagncc d'un mdmoire dstadl6 qui indique lcs
trsvaux effeclucs et leurs eventuelles consequences sur le nwliou
niamn, amsi que

� dans le css d'un perm a d'exploration, les depenses effce-
tuees, les reserves mixes en evidence, le plan envisage pendanl
la nouvelle penode de vahdii6 et le mon ant minimal do
ddpenses que le demsndeur s'engage 6 x consacrer;

� dans Ic css d'un permis d'cap!oust on, les tonnsges pro-
duits, une 6vslustion dcs reserves rcs nates et une indication
des lonnsges mwiimsux annuels que le demandeur ~ 'engage 6
extrsire dans les conditmns fixdes 6 I'article 5 du pr4sent ddcrel.

II est stsiue sur la demands de prolongation par ddcrel on
Conceit d'Kist apres avis du conseil gdndral dcs mines. La durga
pour laquelle ls prolongawun est accordee ne peut oxcddnr
mnq ans pour les permi ~ d'exploration et dix ans pour loa
perm a d'exploitation De nouvelles pro ange iona peiivcnl 4 ro
accordces dans les nidni!s conditions.

Art 12 � I.e twulsire d'un perm a d'exploration ou d'cxplol.
 ation pout ceder ou amodier tout ou parwc de son wtru, sous
rdscrve d'une au ones ion par decrel en Conceit d' Etat aprhc
~ vi ~ du conceit gdneral des mines. Le cesmonnaire ou pamodia.
toiru bdndficic de tous les droit ~ at est soumis 6 tow os los
obligations du ccdsnt uu dc I'amodiant.

Art. 13. � Lc titulaire d'un permis d'explorslmn ou d'explol.
talion peut 6 tout moment renoncer 6 son titre pour tout ou
parlia de la surface faisant I'objet du permis, sons rdcorve
d'unc autorisation par dgcret en Consail 4'Erat sprga av4 du
conseil gdndral dea mines. En cas de renonciation partio�, co
ddcret d6 ermine ks modifications 6venluellement appar geo aux
obligations impusdes au twulaire

Art. 14. � Lc re reit d'un perm a d'cap oration ou d'exploi-
tation prdvu 6 I'ariicle 14 dc la loi susvisde du 23 dacembre 1981
cst prononce psr dderut en Conseil d' Etat spre ~ avis du conscQ
gdneral des mines.

CHAPITRE 11
lia' x xxatwrlow Das vaav*wx

Art. 15. � I.es programmes de trsvaux son  soumis 6 ddc!a-
ration. A cet effet, lc litul ~ ire 4'un perm a do i sdresser su
miamtre charge des mines ses prugrammes de travaux quarante.
cmq !ours avant la date pr6vue pour leur misc 6 eadcution.
Ces orogrsmin s do vent 6 re accompagnes. pour les travaux
d'exploration, d'une notice d'impact sur I'cnvironnement et, pour
!ea lravaux d'exploitskon, d'une ciude d'impsci au sans de
I'article 2 de ls loi susvwee du � juillet  978

Art. 18. � Ces programmes cont examines par une commia-
~ ion sisgeant aupr6s du ministre chargs dcs mmes it corn.
prenanl:

Un membre du consed g nersl des mince, prdsident,
Un rcprescntant du ministre chsrg6 des relations cxtsrleuruo;
Un reproscntant du minie re chsrgd de ls ddfense;
Un reprdsentaut du minlstre chnrgd de la marine marehando I
Un reprdsenisnt du mlaistre chargd do I'dconomie,
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L<n rcprcvcntant du min<stre charge <lu budget,
Un reprisenisnt du mm<slre chargd dci services exteneurs

dcs telecommunication< .
Un representsnl du min<sire charge de I'env<ctfhncn< nt;
Un representant du mui<stre charge des wines, rapporteur.
Art 17. � Les trsvaux peuvent fire <nteidits en lout ou en

part<e ou soum<s a des conditions par<<cut<eras par arretk du
mmislre charge des mine~ aprgs avis de la commission, si
I ur execution esl de nature 8 cunip<oinelire I'intdgmtd du
milieu marin, la ro<u ervatmn Jvv gu emcnls, la securitd des
biens et des personncs, la puce, I'entrctien ou le fonctionne.
ment des cibles ou canst<sat<one suuv-nmrincs, ou si ces tra.
vaux sant dc nature a gener dc nwnicre inlustifisble la navi-
gation. Is pdche, lcs liaisons dr tclccomniunicatiuns, ls
conservation des rcssuurres biulug<qucv de ls mrr ou les
recherches oceanographiques fondsmenlales.

Les mesures prevucs rn verlu du present ~ rticle sun< nunhfes
su t<tulaire par le ministre charge des mines. Kn I'absence de
noi<hcation dans le delai ite quarante cinq fours su<vent I ~ prd.
senlation du prugramme des lravaux, le liiul ~ <re peut prockder

I'exdcut<on de ce progrsoime
Le litulairc duil fournir au <n<n<vtre rhargf des mines un

XXIIPort snnuel de<a<lie sur les trsvsux rfst<sds.
Am. 18 - I.e dfrret n" 81555 du Ig mai 1881 relatif au

Jossier de demandes in<crescent les sr<<ends d'exploration des
rcmourcev nwnersles des grands fonda. manna es<' abrege. Los
dcmandrv prcscntccs cn vs<du dc ce decret sonl instruitos
conte<'n«'n<c<il sux dispositions du pr<senl ddcrct

Art 19 lx <mn<slrr drs relal<ons extemeurev, le mmisire
de la defense, le min<stre de I'econunue et des f<n.inces, le
minirtre d<legui snores du minislre d I'dconom<c et des
finances, chargd du budget, le mmislre de I'<ndustme, le mmistro
de I'environnemenl, Ic numslre de ls mer ct le mm<slre des
p T. T sunl rharggs, chacun en ce qui le concerne, de I'execu-
tion du pit<sent decret, qu< sera public au Journal o/fm<el dc
la Rkpubl<que frantaise



THE V IABIL ITY OF A DUAL APPROACH:
CONVENTION AND RECIPROCAL REGIMES

Guenther Jaenlcke
Professor of International Law

Frankfurt University

The title of my report needs some interpretation. I use
the term "dual approach" for describing the present situation in
the deep seabed mining sector, a situation which is
characterized by the fact that pioneer activities on the
international seabed are undertaken under different regimes, on
the one hand within the framework of the Law of the Sea
Convention under the cover of Conference Resolution II relating
to the protection of pioneer investments and on the other hand
under the cover of so-called "reciprocity agreeements." In my
opinion, the existence of two different legal regimes is most
unfortunate, but we have to face this fact as long as no
consensus can be achieved on an universally acceptable legal
regime.

I am convinced that there was and still is general
agreement among states that a legal regime for the international
seabed, in order to be viable, must be based on an
"international treaty of universal character, generally agreed
upon"  UN General Assembly Declaration of Principles Governing
the International Seabed, No. 2749  XXV!, 17 December 1970!. It
should. therefore, remain a primary object of international
maritime policy to conciliate the divergent approaches under a
truly unIversal regime enbraclng all states, and in particular
all those which have the technical and financial capability to
exploit the resources of the international seabed. Such a
policy requires patience and flexibility on both sides: the
advocates of the regime presently contained In the Convention
should recognize the need for accommodating the legitimate
concerns of the deep sea mining states through an appropriate
adjustment of some objectionable provisions of the Convention;
the critics of the conventional regime should recognize the need
for a regime along the lines of the Convention in order to
provide for International security of tenure, equitable
distribution of mine sites, and uniform rules of control over
mining operations on the seabed comparable to the mIning regimes
In domestic law. What Is most important In the present
situation is not to close the door for those who are still
reluctant to join the Convention and to avoid legal action which
might result in a permanent division of the two camps.

I would like to start a brief analysis of the present
factual situation:

�! According to the latest estimates by industrial circles
the commercial exploitation of the deep seabed will probably not
commence before 1995. The reasons for the delay are partly
economic, partly technical, and partly legal. The economic
situation on the metal markets coupled with uncertainty about
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security of tenure provides no incentives for investing capital
In costly and long-term mining ventures on the International
seabed. The slow progress in the development of deep sea mining
has destroyed some of the premises on which the procedure and
time limits of the present conventional regime have been based.

�! The states which have signed the Convention seem to be
still reluctant to bring the conventional regime into operation
before it will have the backing of all major Industrialized
states, including the United States, and the financial burdens
of the conventional regime are then more widely shared. Thus,
it may well be that a considerable time will pass before the
Convention enters into force unless other motives I sad to an
earlier ratification.

The postponement of commercial exploitation to the next
decade provides sufficient time and opportunity to explore the
practical possibilities In bringing the divided camps together
In a Joint search for a generally acceptable and viable
universal international seabed regime in which all states,
including the United States, will participate. Such a regime
should preferably renain based on the existing Convention
provided any well-founded objections against some of its
provisions could be adequately accommodated. I shall return to
this point later. For the moment, It may suffice to state that
the "dual approach" has not yet led to such a divergence between
the two legal regimes as to foreclose a reconciliation of the
two approaches. I shall demonstrate this by analyzing the legal
relationship between the conventional regime and the
"reciprocity agreements."

While the legal regime, which wlii eventually govern the
commercial exploitation of the seabed, is not an immediate
problem, states and their mining industries are presently more
concerned with the problem of how they could secure
international recognition for exclusive and undisturbed rights
to geographically defined "mine sites" where their "pioneer
investors" could start exploratory activities and would enjoy
security of tenure for later commercial exploitation. It has
already become apparent that the first generation of mining
ventures  ihe so-called "pioneer investors" ! will need a longer
exploratory phase than originally anticipated, in particular for
the testing of the new equipment ln small- and large-scale pilot
projects before commercial exploitation will be considered
feasible. The present economic situation on the metal markets
increases ihe reluctance to spend risk capital for this purpose
and will slow down the pioneer activities even more, if it has
not already done so. Thus, security of tenure for a longer
period has become even more important.

As long as the present "dual approach" continues, the
pioneer investors have a legitimate interest ln having their
exclusive right to the mine site which they are about to develop
recognized or at least respected by both groups of states, by
those that adhere to the conventional system as well as by those
that practice the "reciprocal agreementsw system. To deny
states the right to obtain the widest International recognition
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of their pioneer investors' right to the chosen mine site, both
through Conference Resolution I I as wel I as through a wide range
of reciprocity agreements, would not only foreclose a later
reconc I I I at I on of both approaches but woul d further st I f I e
activities for the development of seabed mining.

Let us now examine how far presently Conference Resolution
II and the so-called "reciprocity agreementsn provide for the
International protection of mine sites of "pioneer investors"
and how far both systems are interrelated.

Under Conference Resolution II a State may acquire for
Itself or an enterprise of lts nationality or under its control
the exclusive right to undertake exploratory work on a
specifically registered mine site and, on that basis, after the
entry into force of the Convention, enjoy a privileged position
for obtaining an authorization for the commercial recovery of
manganese nodules from that site. For this purpose the State
has to register the mine site with the Preparatory Commission
for the International Seabed Authority. The main conditions for
registering a mine site are the following:

�! the sponsoring State must have signed the Convention;
�! the State or the enterprise which seeks the recognition as

"pioneer investor" must have already undertaken "pioneer
activities"  as defined by the Resolution! with respect to
the chosen site before 1 January 1983  for developing
countries: 1 January 1985!;

�! the pioneer investor must fulfill certain obligations
 e.g., pay an Initial fee of US $250,000 and an annual fee
of US $1 million, incur a certain expenditure for
exploratory work, offer a second prospected site to be
reserved for the International Enterprise to be established
under the Convention!.

The application for registration as "pioneer investor" for
a certain mine site will, however, not be processed until
conflicts of overlapping sites have been resolved by negotiation
or arbitration between ihe pioneer investors concerned. The
Resolution allows each pioneer Investor to register only one
mine site for further pioneer activities; however, this does not
prevent a pioneer investor from submitting more than one mine
site to the conflict resolution procedure because substantial
overlaps may be discovered and because he wfli have to offer a
second site to be reserved for the international Enterprise.

This procedure has the effect that the right of a "pioneer
Investor" to Its registered mine site w il I have to be recognized
by all other "pioneer Investors" which have been registered or
may later be registered under Resolution II -- that is, by all
actual or potential pioneer Investors and their sponsorIng
states. This recognition is, of course, limited to those states
which have signed the Convention and does not have any legal
force vts-a-vis those states which still remain outside the
Convention. Therefore, It is legitimate and even Indispensable
for states and their pioneer Investors which have registered
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under Resolution ll to seek recognitlon through special
reciprocity agreements.

Resolution II cannot be interpreted as prohibiting the
conclusion of "reciprocity agreenentsw for the sole purpose of
securing legal protection for the registered mine site.
Resolution II does noi contain a provision which calls for a
negative attitude vis-a-vis non-signatory states comparable to
Article 137 paragraph 3 of the Convention which proclaims that
rights to the resources of the seabed which are not based on the
Convention will not be recognized; paragraph 5 b! of the
Resolution merely obliges the sponsoring state � although not
yet formally bound by the Convention -- nevertheless to ensure
that the registered pioneer activity wll I be conducted In a
manner compatible with the standards prescribed by the
Convention. It is true that Resolution II is meant to be the
exclusive basis for the recognltlon of pre-conventional seabed
activities, but it cannot be considered inconsistent with this
purpose lf a state seeks to secure Ieaal protection of its
registered mine site also from a non-signatory state. The
reciprocal obligation to respect the non-signatory state's mine
sites ls the inevitable price for obtaining the same respect
from the non-signatory state; these reciprocal obligations
remain strictly bilateral and do not provide the non-signatory
state with a legal position vis-a-vis other parties of the
Convention.

The so-called "reciprocity agreementsw which have so far
been concluded or are about to be concluded between the United
States and other Western industrialIzed states  Belgium, France,
Federal Republic of Germany, Italy, Japan, Netherlands, United
Kingdom! pursue no other object than as are contained in
Resolution II, namely to resolve conflicts with respect to
overlapping claims and to secure the reciprocal respect for each
other's mine sites. It would be incorrect to qualify these
agreements as establishlno already a separate regime for the
international seabed outside the Convention; the agreements
qualify themselves as "interim" or "provisional" measures and
contain clear language to the effect that they are without
prejudice and do not affect the position of the parties or any
obligations assumed by them with respect to the Convention. In
contrast to the aforementioned Resolution II they do not Impose
any financial obligations or work requirements on the investors
but leave that to the states parties. This system is certainly
more attractive to pioneer investors than the more onerous
system of Resolution II, and pioneer investors will be reluctant
to urge their governments to register them under Resolution II.
On the other hand, recIprocal recognition of mine sites Is
limited to the states parties to these agreements. But It may
be noted in this context that the "reciprocity agreementsn do
not prevent a party to these agreements from seekinq
simultaneously registration for its pioneer investors under
Resolution II in order to obtain recognition from all states
which have signed the Convention.
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The legal analysis of the scope of protection which
Conference Resolution II and the "reciprocity agreementsw may
provide for pioneer investors allows the following conclusion:
those states which have signed the Convention have a reasonably
safe way to secure the widest international recognition of the
mine sites of their pioneer investors: in relation to the
signatories of the Convention by registering under Resolution II
and ln relation to the non-signatories by concluding
"reciprocity agreements" with all actual or potential deep sea
mining states among them.

For those states which have not signed the Convention until
9 December I984 when the time limit for signature expires, the
legal situation will be much more difficult. Of course, It is
legally possible for non-signatory states to conclude agreenents
which provide for conflict resolution of overlapping claims and
for reciprocal respect of each other's mine sites with all
potential deep sea mining states among the signatories.
However, It is a fact that the USSR and other potential deep sea
mining states among the Group of 77 have so far refused to
negotiate and conclude such reciprocity agreenents with non-
signatory states on the ground that any unilateral deep sea
mining activities outside the franework of the Convention are
Illegal. While I cannot accept this reasoning as legally valid
under general International law because this position of the
Group of 77 has consistently been rejected by the Western
industrialized states, lt is certainly open for signatory states
to refuse reciprocal arrangements with non-signatory states In
order to safeguard the exclusiveness of the approach under
Resolution II and to force states to sIgn the Convention.

Whether this negative attitude w II I continue after the time
limit for signature of the Convention has lapsed ls an open
question, but it must be taken into account. The consequence
will be that the unsatisfactory situation of two groups of
pioneer Investors operating under different regimes will
persist, with the dangerous prospect of overlapping claims and
unresolved conf I lets about the better right to a specific mine
site. Both sides wil I hopefully realize that it would be In
their common interest to avoid conflicts over mine sites during
the pioneer stage of deep sea mining until final decisions with
respect to the regime for commercial exploitation will be taken.
At I east one cou Id hope for a 4~~ reciprocal toleration and
non-disturbance of each other 's pioneer activities. It remains
doubtful, however, whether this will suffice to create a
favorable Investment climate unless the sponsoring states offer
the investor substantial and long-term political and financial
guarantees against the International risk involved.

The unsatisfactory position of a non-signatory state is one
of the reasons, among others, why I recommend the signing of the
Convention.

A new situation will arise when the Convention enters into
force because the special legal regime for pioneer investors
under Resolution I I wll I then be terminated  paragraph I 4 of the
Resolution!. This may already happen when the pioneer ventures
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of the f irst generation wii I stl I I be in the exploration phase
and the stage of commercial production will not yet have been
reached. It can be assumed that the signatory states are
reluctant to bring the conventional regime with the concomitant
financial burdens into operation before commercial exploitation
is in sight, but there may be other motives, among them the
interest In activating other parts of the Convention, to ratify
it earlier. For this contingency it must be asked whether the
"dual approach" can legally be maintained after the Convention
has entered into force. The following problems will then arise:

  1! Resolution I I prov ides that the registered "pioneer
Investor" will lose its status if his sponsoring state does not
ratify the Convention within six months after the entry Into
force of the Convention  a rigid time limit which may only be
prolonged for another six months by a three-quarters majority of
ihe Council of the International Sea-bed Authority! ~ This would
have the consequence that the "pioneer Investor" will lose the
exclusive right to his mine site under the regime of the
Resolution and will no longer enjoy priority In obtaining one of
first production authorizations for his mine site from the
International Sea-bed Authority under the Convention; he will,
however, still benefit from the conflict resolution procedure
under Resolution I I in case of overlapping claims, and he w il I
retain his claim in equity to his mine site in case of a later
application for a exploration and exploitation contract after
his sponsoring state will have ratified the Convention. The
"pioneer investor" can avoid the negative consequences of non-
ratiflcatlon only if he changes hts nationality in order to
obtain the sponsorship of a state which has already ratified the
Convention  paragraph 10 of Resolution II!. Under these
circumstances the "reciprocity agreements" which have been
concluded by his sponsoring state will be of even higher value
than before for the protection of the exclusive right of a
"pioneer investor" to his mine site.

�! If the sponsoring state of a registered "pioneer
investor" ratifies the Convention in time to preserve his
privileged position under Resolution II, the question will then
arise whether the sponsoring state, as a party to the
Convention, can validly maintain "reciprocity agreementsw with
those states which have noi signed or ratified the Convention.
I would answer this question in the affirmative provided these
agreements have the sole purpose of resolving conflicts In case
of overlapping claims and of securing reciprocal respect for
each other's mine sites. The reasons for my legal position in
this respect are basically the same as in the case where such
"reciprocity agreements" with non-signatories are maintained by
states which have signed the Convention. T' he legitimate
Interest of pioneer investors and the!r states to secure respect
for their mine sites from all states remains the same and cannot
reasonably be disputed.

�! The only legal impediment may arise from Article 137
paragraph 3 of the Convention which provides that rights to the
resources of the seabed which are not based on the Convention
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shal I not be recognized. This article might be interpreted as
imposing a legal obligation on each individual state which Is a
party of the Convention to desist from any action which amounts
to such a recognltlon. I have serious doubts whether Article
I37 paragraph 3 really spells out an obligation of non-
recognition and, even lf so, whether this obligation addresses
the individual parties of the Convention. The wording of
Article 137 paragraph 3 suggests rather that It is meant to be a
general declaration to the effect that claims to resources of
the seabed which are not based on the Convention cannot expect
recognltlon under the Convention. Be that as lt may,
"reciprocity agreementsw which are confined to conflict
resolution and to the assurance of reciprocal non-disturbance of
each other's mine sites do not amount to a legal recognition of
an international right to mine the resources from that site;
this ls particularly so as long as no commercial exploitation Is
envisaged, l.e., during the exploratory phase.

I conclude, therefore, that the entry into force of the
Convention does not legally prevent a state party which has
ratified the Convention from maintaining "reciprocity
agreements" with states which have not signed or ratified the
Convention.

I anticipate that during the pioneer phase of exploration
the dual approach will probably continue ln the sense that some
pIoneer investors are exploring pioneer sites partly inside and
partly outside the framework of the Convention. However, the
entry into the phase of commercial exploitation, which will not
necessarily coincide with the entry into force of the
Convention. will create serious problems for the contlnuatlon of
seabed activities under two different legal regimes, both inside
as well as outside the Convention. The magnitude of a long-term
mining venture for the commercial recovery of manganese nodules
from the deep seabed requires a universally recognized legal
security of tenure that can only be provided by a universally
recognized legal regime. Such a legal security cannot be
provided to a sufficient degree by "reciprocity agreementsw if a
major part of the international community of states remains
hostile to seabed activities which are pursued outside the
conventional regime and refuses to recognize their legality. On
the other hand, the Convention equally falls to prov Ide a
sufficiently broad legal, adm lnlstrative, and financial basis
for commercial seabed activities as long as the United States
and possibly other deep sea mining states do not participate. A
reciprocal toleration practiced by the parties of both regimes
might be theoretically conceivable, in particular as long as the
correlation between Convention and "reciprocity agreementsw can
be maintained. But the prolonged existence of two separate
regimes will in the long run create unequal conditions, result
In conflicts about the distribution of mine sites, and prevent
an effective and economic management of resources. The absence
of universal recognition of exploitation rights on a certain
mine site might even create a temptation for coastal states to
extend their Jurisdiction beyond their continental shelf into
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those areas of the deep seabed over which they are ab I e to
exercise effective control. Therefore, It wll I be in the common
Interest of the international community, in particular of the
developing states, that before seabed activities reach the stage
of commercial exploitation states should agree on a universally
applicable regime.

Fortunately, the deferment of commercial exploitation of
the international seabed to the next decade provides time and
opportunity to consider the practical political and legal
possibilities how the United States and other states which do
not regard the present Convention acceptable to them could be
brought to accept a conventional regime. Such discussions
should be encouraged and be undertaken in ail appropriate fora,
in particular within the Preparatory Commission which has
primary responsibility for establIshing a viable international
seabed regime. If these efforts are to succeed, it will not
only require a more positive attitude of the United States in
assessing the advantages of a universally recognized
conventional regime, but also some adjustment of the present
Convention In order to make it more acceptable to the deep sea
mining states and to cure those defects of the conventional
regime that have already become apparent under the changed
prospects of deep sea mining. Such an adjustment could be
brought about by devising appropriate rules and procedures which
mitigate the effect of some over-rigid provisions of the
Convention and, If necessary, by revising some provisions of the
Convention which have met with the most serious objections. I
cannot go into details here. I merely mention some maJor issues

for example, the production control system, the financial
burdens imposed on investors, and, In particular, the provision
which allows a change to the regime after twenty-five years at
the Review Conference by a three-quarters majority with binding
effect for all parties to the Convention. It will be necessary
to convince the deep sea mining states that their industries
have a reasonable assurance under the Convention that their
investments are not over-taxed but yield an equitable return and
that they are not subject to unpredictable changes of the
conventional regime. Otherwise, not only the United States, but
also other Industrialized states which have already signed the
Convention, may become more and more hesitant to ratify the
Convention

If the Convention enters into force before all major deep
sea mining states have ratified the Convention, lt should
seriously be considered whether It would not be advisable that
the parties to the Convention postpone the entry into force of
the seabed regime of the Convention in order to provide more
time for a new effort to bring all major deep sea mining states
under the regime of the Convention; another alternative would
consist in a prolongation of Resolution II beyond the date of
the entry Into force of the Convention.
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DEEP SEABED MINING � 'THE UNITED STATES POSITION

David A. Colson
Assistant Legal Adviser for Oceans, International Environmental

and Scientific Affairs
United States Department of State

I have been asked to speak on the subject of ihe United
States position regarding deep sea bed mining � the mining of
the ocean floor beyond the limits of national jurisdiction.

As is normally ihe case, as a government official I must
begin with a disclaimer. The views I am about to express are my
own and do not necessarily reflect those of the United States
Government.

In my comments today, I do not intend to develop in detail
legal arguments in support of the United States position. The

United Nations resolutions, etc., has been going on for some
time, and there is not much I could usefully add ln the short
time available today.

Instead, I would like to give you my perspective on several
aspects of the United States position which I believe are often
overlooked by lts critics. I will organize my discussion into
two parts. In ihe first part, I will develop the point that the
United States has maintained a consistent legal position on deep
seabed mining from the first reference to the issue up to the
present time. In doing so, I will summarize my understanding of
that position, review past statements by United States spokesmen
related to the posltlon, and place the decision by the United
States not to sign the 1982 LOS Convention Into what I believe
Is an appropriate legal context. In the second part, I will
describe how current United States deep seabed mining activities
are consistent with its legal point of view. In doing so, I
will refer to the agreement between the United States and seven
other states, signed on 3 August 1984, and indicate why the
United States believes that agreement is consistent with its
legal perspective while at the same time not foreclosing the
possibility that other states, with different legal positions,
will pursue their Interests in a different way.

THE UNITED STATES HAS MAINTAINED A CONSISTENT LEGAL POSITION ON
DEEP SEABED MINING FROM THE FIRST REFERENCE TO THE ISSUE TO THE
PRESENT TIME

There is a tendency on the part of some to believe that the
change In the United States negotiating approach at the LOS
Conference in 1981 also marked a shift in the United States
legal position on deep seabed mining. This viewpoint is
incorrect.
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hf3rl~mma~
Let me begin with a brief summary of ihe United States

legal position.
The United States has a sound legal basis on which to

continue to engage in deep seabed mining, without signing or
becoming a party to the 1 982 Convention on the Law of the Sea.
The United States may continue to maintain, as it has in the
past, that deep seabed mining is a lawful use of the seas,
despite the adoption and the opening for signature of the 1982
LOS Convention.

Both the executive and legislative branches of the United
States Government have stated consistently the position of the
United States that deep seabed mining on the seabed beyond the
limits of national Jurisdiction is a high seas freedom.
According to the long established law of the high seas, which
may be said to be codified by Article 2 of the 1 958 Geneva
Convention on the High Seas LI!, there Is no artificial limit to
the enumeration of high seas freedoms. That which ls not
prohibited Is permitted subject only to the duties to conserve
resources and to have due regard for the rights and freedoms of
others. This means that new uses of the seas, such as deep
seabed mining, can be, and have been, considered exercises of
high seas freedoms.

There is no body of International law binding upon the
United States that prohibits the United States from deep seabed
mining. It is a fundamental principle of International law that
the rules of law binding upon states emanate from their own free
will as expressed in conventions or by usages generally accepted
as expressing principles of law . Restrictions upon the
independent actions of states cannot therefore be presumed.
The purported restriction on the United States -- the idea that
the resources of the deep seabed may only be mined in accordance
with the 1982 LOS Convention � must be evaluated with this in
mind.

There would seem to be three basic ways by whIch such a
restriction might have come about: through acquiescence, by
customary international law, or by a rule of ju~agaas.

hcquiaacenm
It should be abundantly clear that the United States has

not acquiesced in the view that deep seabed mining can be
undertaken only pursuant to ihe 1982 LOS Convention. The record
of United States practice, Including the statements of its
officials which will be reviewed In a moment, will not support a
finding of such acquiescence.

Moreover, unlike its provisions concerning navigation and
coastal state jurisdiction which reflect the practice of states,
Part XI of the Convention cannot be said to create or reflect
customary international law -- ihe practice of states � binding
upon the United States. The response to the claim that the text
creates or reflects a customary law proscription of deep seabed
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mining outside the Convention is that the record of United
States practice and the practice and the public statements of
the states with the most significant Interests ln deep seabed
mining are contrary to that viewpoint. A Convention to which
the United States Is not a party cannot take away the freedom
the United States enjoys concerning deep seabed mining.
Treaties bind only the parties to them, and then only once they
have entered into force. Thus, the deep seabed mining regime of
Part XI, the core of which ls the creation of a new
International organization, can create rights and obligations
only as among its parties.

Nor do the two principal resolutions of the United Nations
General Assembly relating to deep seabed mining create customary
international law binding upon the United States either  a! to
establish a moratorium on deep seabed mining, or  b! to require
acceptance of the regime negotiated at the Conference. In
general, United Nations resolutions are not legal norms that
legally compel the actions of States. The United States, and
many other states with significant seabed mining interests,
voted against the 1969 resolution declaring a moratorium on deep
seabed mining while the LOS Conference continued [2j. The
United States, in supporting the 1 970 Decl aration of Principles
$37, indicated that it did not consider itself bound to refrain
from deep seabed mining on the basis of that resolution.

~agan'
Final ly, is the United States prohibited from engaging in

deep seabed mining outside the Convention by a rule of ~
~7 No.

A rule of jII~anZ may be def ined as a:

Peremptory norm of general international law
accepted and recognized by the International community
of States as a whole as a norm from which no
derogation ls permitted and which can be modified only
by a subsequent norm of general international law
having the same character f43.

In this category are the prohibition on aggressive war,
genocide, racial discrimination, crimes against humanity, piracy
and slavery. It Is universally accepted by legal commentators
that a rule of ~~ogeps must be based upon the virtually
unanimous support for the principle on the part of all affected
states. Any suggestion that the common heritage of mankind, as
expressed by Part XI of the Convention, has attained the status
of ~@gags faiIs for this reason along.

Thus, no rule of international law binding upon the United
States compels It not to engage ln deep seabed mining outside
the Convention.
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3S ~a ~agulshad
The United States legal position regarding deep seabed

mining has remained consistent throughout the Third Law of the
Sea Conference to the present time. It may be that the United
States changed its perspective from time to time as to how Its
ocean interests might be best assured, and it may have sought
compromises to achieve stability, but Its legal position on deep
seabed mining has not changed.

Let me begin by examining what the United States said about
the Moratorium Resolution of 1969, which declared: "States and
persons, physical or Juridical, are bound to refrain from all
activities of exploitation of the resources of the area of the
seabed and ocean floor, and the subsoil thereof, beyond the
limits of national Jurisdiction" $53.

The United States and other states voted against the
resolution �!. The United States also publicly objected to the
proposed moratorium and made clear that It considered the
resolution to be recommendatory only and not binding.
Ambassador John R. Stevenson, Legal AdvIser of the Department
of State, and an architect of early United States proposals for
an International regime for the deep seabeds, had the following
to say to a Congressional Committee in response to a question
about the Moratorium Resolution:

The Department does not anticipate any efforts to
discourage U.S. nationais from continuing with their
current exploration plans. In the event that U.S.
nationals should desIre to engage In commercial
exploitation prior to the establishment of an
internationally agreed regime, we would seek to assure
thai their activities are conducted ln accordance with
relevant principles of international law, Including
the freedom of the seas, and that their investment
receives due protection fn any subsequent
international agreement �g.

At about the same time, Ambassador Stevenson explained that it
was for the purpose of achieving international stability that
the United States was prepared to engage in a negotiation about
deep seabed mining, not that the United States believed that
only through such negotiations could mining take place. He

said: The U.S. has taken the position that an
internationally agreed regime for exploitation of
resources beyond national Jurisdiction should be
established as soon as practicable. While we believe
that the general principles of the freedom of the seas
do apply to this area, we recognize that to assure a
reasonable degree of stability and ihe promotion of
common international objectives, broad agreement on an
International regime, Including a clear system of
rules which will minimize the potential for conflict,
Is necessary  8j.
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Thus. the United States was willing to negotiate to achieve
stability, notwlthstandlng its confidence ln its legal position.
In 1 970, when the United Nations General Assembly passed the
Declaration of Principles 49!, the United States voted In favor
of the resolution. That declaration contains the statement that
the seabed and ocean floor are the common heritage of mankind.
Much meaning is given by some to this statement. But, again,
one must note that the United States has consistently made clear
Its point of view. John Norton Moore, then Chairman of the
National Security Council 's interagency Task Force on the Law of
the Sea stated before Congress:

Some states have suggested that It ls possible to
Interpret the "Declaration of Principles" ... as
legally prohibiting the exploitation of the deep
seabed until the new International regime and
machinery for that exploitation comes into effect.
These states derive this interpretation from their
understanding of the common heritage of mankind
concept il03.

He said:

Instead, we consider that the mean inq of the
principles of common heritage, as indicated by the
principles which follow It in the resolution will be
elaborated in the international regime to be
established 5113.

He went on to say:

The United States ... has consistently maintained that
its Interpretation of the Declaration of Principles
does not permit ihe derivation of a "moratorium
effect" from this resolution I 12j.

And at about the same time, in another formal statement before
Congress, the Acting Legal Adviser of the Department of State
said:

At the present time, under international law and the
High Seas Convention, lt Is open to anyone who has the
capacity to engage in mining of the deep seabed
subject to the proper exercise of the high seas rights
of the countries involved L13j.

Finally, let me quote from a statement by Ambassador Richardson
before the Plenary of the Conference on September 15, 1978:

Legal restraints may be Imposed on national action
beyond the limits of the jurisdiction of any state
only by their inclusion in rules of International law.
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W I th respect to seabed m in ing we are unaware of any
such restraints other than those that apply generally
to the high seas and the exercise of high seas
freedoms, Including the prohibition on sovereignty
claims, the exclusive jurisdiction of states over
their ships and nationals, and the duty to have
reasonable regard for other high seas users. States
wtli become subject to additional restraInts when they
adhere to a treaty that establishes an international
authority to manage and oversee seabed mining. They
will then have voluntarily accepted the alteration of
those freedoms In the broader interest of creating a
stable legal regime for the use and management of the
world's oceans and theIr resources. But we cannot
accept the suggestion that other States, without our
consent, could deny or alter our rights under
international law by resolutions, statements, and the
like �4!.

The United States never wavered in this position. In 1 980
the Deep Seabed Hard Mineral Resources Act was passed $15!.
That act took note of the U. S. support for the Declaration of
Principles and It encouraged the continued negotiation toward a
widely acceptable Law of the Sea Treaty. The act, as had
earlier U.S. spokesmen, related the common heritage concept to
assured and non-discriminatory access for United States
nationals to mine deep seabed mineral resources. In the act the
basic legal position of the United States Is stated:

it is the legal opinion of the United States that
exploration for and commercial recovery of hard
mIneral resources of the deep seabed are freedoms of
the high seas subject to a duty of a reasonable regard
to the interests of other states in their exercise of
those and other freedoms recognized by general
principles of international law LI6!.

Accordingly, can there be any question of United States
Intent2 Throughout the Third Conference, the United States
maintained the position that deep seabed mining was a lawful use
of the high seas beyond national jurisdiction. But, not being
blind to the fact that others had a different viewpoint, the
United States stood ready to negotiate a leqal regime that could
be accepted by those with other views. The United States never
promised, however, to be bound by the result of the negotiation,
regardless of Its outcome. And, it Is dlslngenuous to suggest
that It so implied. No sovereign state would do so.

Eall
The United States decision not to slqn the 1982 LOS

Convention followed the failure to negotIate a comprehensive
convention ai the Conference that was acceptable to the United
States. This "acceptability" was, of course, subjective. But
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there was a slgnl f leant legal factor that had to be taken into
account: the text as lt stood was not ratlflable by ihe United
States. Under the Constitution of the United States, two-thirds
of the Senate must agree before the President may ratify a
treaty. So far as I am aware, no expert observer of the United
States Senate ever stated that the text as it stood at any point
could achieve such Senate advice and consent.

Thus, a legal question always present was, should the
Un!ted States sign a treaty that lt believed lt could not
ratify? There were always three choices.

One choice was to disregard political reality and sign the
text as If it were acceptable notwithstanding the uncontroverted
political judgment that the Senate would not accept it. This
option was never seriously considered within the United States
Government. The United States has a heritage of living up to
its agreements. If It signs an agreement, it does so ln good
faith, convinced that the agreement will be submitted to the
constitutional process and that there ls a reasonable chance for
ratification.

Some have said the United States negotiated in bad faith in
the last stages of the Conference. That Is a harsh charge
which In my view does not withstand scrutiny. What is more,
when it came to taking the legally cognizable act of signing the
Convention. the United States also clearly acted In good faith
by not leading others to believe that it might ratify the
Convention. One must wonder if some of the states that did sign
the Convention have not misled others in this respect. In my
view some states, even major states in the negotiation, never
had much of an intention to be bound. and do not even today.
Yet they signed. and yet they criticize those that did not.

The second I egal choice was to follow an early construct
that was the touchstone of United States policy up to 1980.
That ls, to sign the Convention, once fundamental flaws had been
renegotiated, on the understanding that the treaty would not be
submitted to the Senate for advice and consent until
satisfactory rules and regulations were adopted within the
Preparatory Commission. This approach was designed to avoid a
political charge of bad faith, but under ft the legal effect of
signature was noi clear.

Assume for a moment that the United States had followed
this approach and that the required minimum, but fundamental,
changes had been negotiated after the Ninth Session. The United
States would now be in PrepCom trying to get it to do something
meaningful specifically to clarify the rules and regulations
under which mining would take place. The Convention would not
have been sent forward to the Senate. The United States would
be holding its participation in the Convention regime hostage to
the satisfactory outcome of PrepCom. On the other hand, the
United States would have signed the text.

One reason that this approach became unacceptable as it was
considered was that persons of a variety of legal and political
viewpoints took differing stances on the question of the legal
effect of signature of a convention. Those viewpoints were
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expressed ln categorical terms -- the net effect being that
signature tied a state's hands almost to the same extent as If
the convention were In force for that state. Here, in my vIew
an abstract principle of international law was misused. Some
argued that If the United States signed and if PrepCom failed,
the United States was stuck with a bad treaty and rules and
regulations. Others took basically the same legal position but
focused on the U.S. deep seabed mining law, arguing that further
actions under that statute would be legally questIonable after
signature. Thus, both sides of the political argument sought to
limit U.S. freedom of action after signature.

These two choices were examIned and presented to the
President, along wIth the third choice, that of making a clean
breast of things and simply not signing the Convention.
Implicit in this third choice, which was the choice ultimately
adopted, was the requirement that the United States would have
to find a way outside the Convention to protect tts national
interest In deep seabed mining.

THE CURRENT PRACTICE OF THE UNITED STATES IN RELATION TO DEEP
SEABED MINING

I now turn to a discussion of current United States
practice and legal outlook concerning deep seabed mining.

United States practice is premised on the legal basis that
deep seabed mining is a lawful use of the high seas. There are
four underlying legal consequences of that position. First� the
United States may engage in deep seabed mining without reference
to ihe I982 LOS Convention. Second, the United States is
obliged to acknowledge that any other state that wishes to do so
may engage ln deep seabed mining. Third, the United States has
a responsibility in international law to act responsibly to
regulate its nationals who w Ish to engage in deep seabed mining
for the proper conservation of those resources. And, fourth,
ihe United States has a responsibility in international law to
have due regard to the rights of nationals of other states,
including those that are engaged in deep seabed mining.

These responsibilities, which the United States has
assumed, are the classic obligations that govern the exercise of
a high seas freedom.

All United States deep seabed mining operations are
governed by the 1980 Deep Seabed Hard Mineral Resources Act.
The act had several unstated purposes: it was clearly a
negotiating tactic, It was also an Indication of support and
encouragement to a new Industry, and it was the governmental
response to ensure the growth and development of that Industry
consistent with national objectives. The act contemplated a
satisfactory outcome at the Conference, but its legal effect is
not contingent upon lt. The act now serves the broader purpose
of promoting United States deep seabed mining interests outside
ihe Convention. The act is well suited to this challenge.

WIthout this law the United States deep seabed mining
Industry would be free to operate without restraint. Thus the
act, in the first instance, must be regarded as an indication of
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the United States' wil I lngness to regulate its nationals so that
the mineral resources of the deep seabed can be properly
conserved and managed.

Second, by structuring a system wherein the United States
government may prohibit iis nationals from engaging in deep
seabed mining where others have already established their
interest, the United States has insured that it has the legal
authority to give due regard to the exercise of high seas
freedoms by others.

The law provides that if certain findings are made by the
Secretary of State, the Administrator of the National Oceanic
and Atmospheric Administration may designate another state as a
reciprocating state L173. Although there are many details that
must be examined, this process ensures that the United States is
In a position to respect the exercise by another state of this
high seas freedom, so long as that state reciprocates and has
due regard for the rights and freedoms of the United States.
The domestic legal effect of designation of a reciprocating
state is that the United States government will then deny its
miners the opportunity to mine in areas where the miners of the
other state have already established a legal interest.

This simple legal frenework avoids many theoretical legal
questions, including one thorny legal prob I em that is often
advanced as a reason why the United States must participate in
the 1982 LOS Convention. That is the matter of exclusivity
exclusIve rights. There is a felt need to establish a
universally recognized institution with the power to grant
exclusive rights to mIne sites and their minerals. That is one
way to deal with the problem, and it is the concept upon which
Part XI is based. It is not, however, consistent with
traditional legal doctrine and It is not necessary for national
use of the oceans.

Legal systems around the world continually confront and
resolve the relationship between two competing interests with
similar abstract legal rights. Legal systems solve such
problems through consideration of the equities concerned.
International law, indeed the international law of the sea, Is
familiar with the application of equity � often referred to as
equity within the law � to resolve problems of competing
interests. In the area of deep seabed mining, such an approach
may even be said to be legally preferable to that contained In
Part XI.

Recourse to equity, when separated from the realities of
international life, is all too easy to mock. It � like
anything else � has its defects and it is subject to the
assertion that it does not serve the cause of predictablllty.
But we must be cautious with such criticism for we find that
recourse to equity is not uncommon as the legal basis for
resolving the most difficult legal issues between states, and
one would f Ind upon close examination that predictability and
stability play less a role � sometimes -- than perceptions of
fairness.

Let me illustrate the application of equity with two
examples. Others could be given.
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The f irst example is the case 418!.
Here we had a classic law of the sea confrontation -- Britain's
traditional fisheries against Iceland's coastal interest � In
a world of evolving coastal State Jurisdiction. The
International Court of Justice found the answer In equity. It
found that an equitable solution was called for and "that in
order to reach an equitable solution ... It is necessary that
the preferential fishing rights of Iceland, as a State specially
dependent on coastal fisheries, be reconciled with traditional
fishing rights of the applicant Li93.

In this connection, in the context of this case, the Court
identified five broadly based factors that the parties were
obliged take into account for the "equitable solution of their
differences" �0!. We need not explore those factors here. In
the nature of things they will vary from case to case. Some
guidance to the factors that might be called for in ihe deep
seabed mining context may be found in the regulations of NOAA
Implementing the United States Deep Seabed Hard Mineral
Resources Act. Those regulations lay out considerations to be
taken into account In the resolution of domestic disputes
relating to deep seabed mining $21!.

The second example Is Article 59 of the 1982 LOS Convention
entitled "Basis for the Resolution of Conflicts Regarding the
Attribution of Rights and Jurisdiction In the Exclusive Economic
Zone." This article provides that where the Convention does not
clearly spell out the relationship between the coastal state and
others in the exclusive economic zone, "the conflict should be
resolved on the basis of equity and in the light of all the
relevant circumstances."

I submit that if such a rule is an acceptable legal basis
for the relationship between states In the exclusive economic
zone -- absent clearly accepted rules -- such a rule Is also an
acceptable legal basis for the relationship between states ln
the area beyond national jurisdiction absent their agreement to
be bound to any other set of rules.

Upon such a foundation of understanding, ihe United States
and seven other states have sIgned and brought into force an
agreement which provides for the harmonization of their national
laws and regulations concerning deep seabed mining and provides
for recognitlon of the established Interests of the miners of
each state. We do not have time to go through this agreement In
any detail. But I do want to note thai the United States
believes the agreement is consistent with its position,
recognizing that other parties may give It a slightly different
interpretation. The agreement is evidence that the United
States is prepared to recognize the rights of others to engage
in deep seabed mining. In such cases where equities are
established and on the basis of reciprocity, the United States
will recognize such rights and will regulate United States
citizens so as not to interfere.

There is no reason why this approach needs to be considered
incompatible with rights that some states may claim under the
1 982 Convention. So long as those states do not challenge the
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establ ished interests of ihe United States, the United States is
in a position to reciprocate.

But if miners who operate under the Convention are not
prepared to recognize -- or, let me put that a different way, to
refrain from challenging � the established interests of the
United States, then it is they who are in fundamental viol ation
of the principle of the freedom of the high seas in which one
must have due regard for the rights and interest of others.

It is only if such a challenge Is made that the ultimate
legal issue will be truly Joined. Is deep seabed mining a
freedom of the high seas in which states may Join together to
regulate themselves, having due regard for the rights of others2
Or is there something so legally unique about this activity that
it has escaped from classical legal doctrinel Does the
international law of the sea legislate for those who have not
consented to be bound In this real m2 May the international
community do so through maJority votel The United States
position does not purport to excl ude the rights of others to
engage in deep seabed mining. But others would seem to wish to
exclude the United States from doing so.

The disappointment -- indeed bitterness -- of some states
and perhaps of the leadership of the Third Conference is
understandable. But international lawyers should ensure that
the political disappointment does not stretch i nternati ona I law,
its inst Itutions, and Its prl nci pl es beyond tolerable bounds.
The sovereign equality of states is directly and fundamentally
implicated by the legal theories marshal I ed in opposition to the
United States~ deep seabed mining position. Proponents of those
theories would not make such legal arguments in other contexts.
Surely the individual states of the world community have no
interest in seeing their independence eroded. The United States
is not seeking to disrupt the approach of the 1982 Convention.
Some important signatory states see no incompatibility between
the approach that the United States espouses and that of the
Convention. Hopefully, over time, other states will adopt a
more favorable attitude and we wil I avoid a direct legal
confrontation that w il I serve no state~ s long term interest.
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The continuity and extent of activities
rel evant to each area in conflict and the
application area of which it is a part;
The date on which each applicant
commenced activities at sea in the
application area;
The financial cost of activities relevant to
each area ...;
The time when ihe acilviies were carried out
and the quality of the activities; and
Such additional factors as the Administrator
determines to be relevant ....
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I would like to discuss the Provisional Understanding
Regarding Deep Seabed Matters which was signed in August. I
will first give some of the history of the negotiations of the
Agreement and then outline some of its major features. Finally
I would like to consider the conditions which have led to a
state where, it may be argued, there are competing regimes, and
to suggest what alternatives are open to us.

HISTORY

the conduct of its citizens in a manner
with the U. S. Act,
authorizations issued by the United States;

priorities of right for the issuance of
lons, consistent with the U. S. Act; and
an interim legal framework which does not
with other states~ exercise of high seas

�! regul ates

compatible
�! recognizes
�! recognizes

authorizat
�! provides

interfere
freedoms.

Consultations on reciprocal arrangements among those
countries with interests in commercial deep seabed mining began
shortly after the passage of the Deep Seabed Hard Mineral
Resources Act. By February of 1982 the text of a comprehensive
Agreement had been negotiated and was under consideration by the
four states which had by then passed legislation  the United
States, the United Kingdom, the Federal Republic of Germany, and
France!. However, due to the impending final session of the ! aw
of the Sea Conference, it was decided not to sign the Agreement
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The Deep Seabed Hard Mineral Resources Act of 1980  P.L. 96-283!
established a legal framework for United States citizens to
engage In the exploration and commercial recovery of the hard
mineral resources of the deep seabed. S lmil ar I egi sl ation has
been enacted by the United Kingdom, France, the Federal Republic
of Germany, and Japan over the last several years, and
I egisl ation is under consideration In Italy.

Section 118 of the Deep Seabed Hard Mineral Resources Act
encouraged the establishment of reciprocal arrangements by which
the United States government would agree not to issue
authorizations for seabed mining activities in an area for which
an authorization had been issued by a "reciprocating state. «
The designation of a "reciprocating state" is made by the
Administrator of the National Oceanic and Atmospheric
Administration upon a finding by the Secretary of State that a
foreign nation:



cl  mate at the Conference for obtaining desired changes In the
seabed mining provisions of the draft LOS Convention.

The efforts to improve Part XI of the Convention, however,
proved fruitless and, on 9 July 1982, President Reagan announced
his decision not to sign the LOS Convention.

Discussions among the like-minded states began again after
the conclusion of the Conference in the summer of 1982. Because
several of the countries involved ln these discussions were by
that time actively considering signature of the LOS Convention,
the form and substance of the Reciprocal Agreement had to be
reconsidered.

In the meantime, the International seabed mining consortia
had undertaken to resolve conflicts over mine sites through
private negotiation. Five of the existing seabed mining
consortia  four of which filed applications ln the United
States, one In the United Kingdom, one in France, and one ln the
Federal Republic of Germany! signed a settlement agreement
resolving mine site overlaps on 18 May 1983 . The Japanese
consortium was not a party to thai settlement.

On 2 September 1982, the United States, the Federal
Republic of Germany, France, and the United Kingdom signed an
Agreement Concerning Interim Arrangements Relating to
Polymetaliic Nodules of the Deep Seabed. This Agreement:

�! provided uniform procedures for processing applications;
�! encouraged the seabed mining consortia to settle mine site

overlaps privately;
�! provided a mechanism for conflict resolution If the private

consortia failed to reach a private settlement and the
governments subsequently agreed to take action; and

�! provided for continuing cooperation In the regulation of
seabed mining.

On 15 December 1983 a separate settlement on resolving
overlapping claims was reached between the Japanese seabed
mining consortium and the five Western mining consortia. These
private settlement agreements taken together ellmlnated all mine
site overlaps among all existing applications flied with the
like-minded states.

Wh II e the September 2 Prov is iona I Agreement was an
important step, it did not achieve the primary objectives of
Section 118 of the Deep Seabed Hard Minerals Resources Act which
were to: �! provide for reciprocal recognltlon of mine sites;
and �! provide a long-term mechanism for the development of
compatible national regulatory programs.

Negotiations to fulfill these objectives continued. At
this stage, additional states Interested in seabed mining  the
Netherlands, Japan, Belgium, and Italy! participated actively.
Negotiations on the text of an agreement, called the Provisional
Understanding Regarding Deep Seabed Matters, were concluded
early ln 1984, and the Agreement was signed in Geneva on 2
August 1 984 by the United States, Japan, the Federal Republic of
Germany, France, Belgium, Italy, the Netherlands, and the United
Kingdom. The Agreement entered Into force on 2 September 1 984.
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The Provisional Understanding Regarding Deep Seabed Matters
consists of the Provisional Understanding itself; two appendices
 definitions and one dealing with notification!; a Memorandum on
the implementation of the Provisional Understanding; an exchange
of notes between the U.S. and the Federal Republic of Germany,
France, Japan, and the United KIngdom which make clear that the
Agreement applies to the exploitation as well as the exploration
phase; and declarations by the Federal Republic of Germany  on
applicability of ihe Agreement to Berlin! and by Belgium, italy,
and the Netherlands.

MAIN FEATURES OF THE PROVISIONAL UNDERSTANDING REGARDING DEEP
SEABED MATTERS

A principal object of the Provisional Understanding
 hereafter referred to as the Agreement! is to avoid conflict
over mine sites. To this purpose, the Agreement establishes two
categories of mine site applications  Paragraph I!:  I! those
which were ln conflict and subject to private settlement
agreements among ihe applicants involved; and �! all other
applications, whether flied before or after signature of the
Agreement. As to the first category, a party to the seabed
mining Agreement may noi Issue an authorization to an applicant,
engage in seabed mining activities itself, or seek registration
by the LOS Preparatory Commission for an area which the private
seabed mining agreements  referred to above! awarded to another
applicant.

The second category of mine site applications has two
subgroups:  I! applications which have never been In conflict
and were flied prior to signature of the Agreement, and �! any
applications received after signature of the Agreement. With
respect to this second category of application, If conflicting
applications are filed with different parties to the Agreenent
after 3 August I984, priority will be determined on the basis of
the chronological order In which applications are f lied.  To
date no such application has been filed!. The effect of these
provisions is that, when there Is an existing authorization, or
there is an application under active consideration, for a
particular area. the Agreement prohibits a party from issuing a
conflicting authorization to a subsequent applicant for the same
area, or from engaging in activities directly in the same area.

The Agreement leaves open the possibility that some parties
may choose to be registered as pioneer investors by the LOS
Preparatory Commission. The Agreenent, however, prohibits a
party from seeking such registration under the same
circumstances under which issuance of an authorization is
prohibited.

The Agreement requires  Paragraph 8! that the parties seek
consistency In their application requirements and operating
standards to provide a long-range mechanism for ensuring
regulatory compatibility. This is accomplished through
requiring consultations on the implementation of the Agreement
and, specifically, with respect to relevant legal provisions and
their modification. Furthermore, the Memorandum on
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Implementation provides minimum standards which each Party
intends to meet In the development of its national regulatory
program ln areas such as protection of the environment, safety
of life and property at sea, conservation of resources, and
enforcement. In addition, the Agreement provides for
cooperation In the development of measures to implement the
Provisional Understanding and the standards outlined in the
Memorandum on Implementation "so that, in general function and
effect, their  each Party' s! measures are compatible with,
comparable to and as effective as those established by other
Parties."

Some parties to the Agreement  United States, United
Kingdom, Federal Republic of Germany, France, and Japan! have a
national legal framework for regulating seabed mining and have
already accepted seabed exploration applications. Other parties
 Belgium, Italy and the Netherlands! have no program and have
not received applications for mining authorization. In
recognltlon of this fact, the Agreement provides for two levels
of participation  Paragraph 12 �!!.

States which do not have a regulatory progran, and thus
will not issue authorizations, are permitted to limit their
obligations under the Agreement to those provisions which do not
relate to the Issuance of authorizations. Upon the adoption of
a national regulatory progren, these states could become full
parties, with the concurrence of all other parties. These
"limited parties" will not be designated as "reciprocating
states" until such time as they adopt necessary internal legal
arrangements and wish to assume ail obligations. At present
three states are "limited parties": Belgium, Italy, and the
Netherlands. Their limited undertakings under the Agreement are
set out in declarations made at the time of signature.

The states wIth regulatory prograns for seabed mining
 United States, United Kingdom, Federal Republic of Germany,
France, and Japan! are full parties and are bound by all
provisions of the Agreement.

in the event that a consortium is restructured or
dissolves, the Agreement  Paragraph 7! provIdes that the rights
and Interests of an applicant, or a holder of an authorization,
can be transferred, In whole or in part, pursuant to a private
agreement. The transferee will be deemed to stand In the same
position as the transferor. His rights may not exceed those of
the tranferor and the transfer Is subject to the national law of
the relevant parties as well as the terms of the private
agreement.

Section llS  d! of the Deep Seabed Hard Mineral Resources
Act provides that, if a designated reciprocating state's conduct
fails to continue to support the findings made by the Secretary
of State, its designation as a "reciprocating state" must be
revoked. In order to permit termination of the reciprocal
relationship with one party to the Agreement  Paragraph 14!
without jeopardizing the whole Agreement, a selective
termination clause was incorporated which would allow a party to
terminate its relationship under the Agreement with one party
while continuing unchanged its relationship wIth other parties.
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The Agreement prov ides for consultations among parties
 Paragraph 5!:
 a! prior to the issuance of any authorization or before a

party engages In seabed operations or seeks registrations:
 b! with regard to arrangements between one or more parties and

another state regarding avoidance of overlapping of deep
seabed operations;

 c! with regard to relevant legal provisions; and
 d! generally with a view to coordinating and reviewing the

Implementations of the Agreement.
The Agreement prohibits exploitation of seabed mining prior

to I January 1 988  Paragraph 4! .
The Agreement  Paragraph 6! requires that, to the extent

permissible under national I aw, parties maintain the
confidentiality of coordinates of application areas or other
proprietary or confidential commercial information received in
confidence from any other party in pursuance of cooperation in
regard to deep seabed operations.

Finally, the Agreement stipulates  Paragraph 15! that it is
without prejudice to, nor does it affect, the positions of the
parties, or any obligations assumed by any of the parties, tn
respect of the LOS Convention.

THE CURRENT SITUATION

We find ourselves today in a situation where, some have
argued. there are competing legal regimes for seabed mining. I
suggest that this is an oversimplification.

It is now abundantly clear that the system governing seabed
mining set out in Part XI of the LOS Convention ls significantly
defective. Most of the industrialized countries with serious
interests In seabed mining have made it plain that the
Convention's mining regime is faulty and unacceptable in its
present form. There are differences of opinion on whether the
defects can be corrected and what forum would be appropriate io
do so. What seems beyond dispute Is that, unless significantly
improved. there will be no commercial seabed mining under the
LOS regime.

Not only is the Convention defective as it relates to
seabed mining, it is also incomplete. It w 11 I be necessary for
the PrepCom to flesh out the regulatory system in much greater
detail before It is possible to make a final judgment on the
seabed mining regime as a whole. This may take years; indeed it
may never be completed. Even If completed, the results may be
far from satisfactory.

It is inconceivable to me that the United States, even if
it had signed the LOS Convention, would have submitted the
Convention to the Senate for advice and consent prior to
completion of the work of the Preparatory Commission. I would
expect that similar considerations would apply to other
industrialized nations who may eventually wish to develop seabed
mineral resources.

I cannot predict whether the sixty ratifications necessary
for the LOS Convention to enter into force will be obtained. I
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do suggest that there is no assurance that the major industrIal
states will ratify.

In the absence of a universally accepted Convention with
support from seabed mining states, an effective seabed mining
regime under the Convention ls Inconceivable.

We are not here faced simply with a question of securIty of
tenure of companies over mine sites; what ls in question is
whether a viable regime can be devised which w II I protect the
legitimate interests of all states while, at the same time,
creating conditions which will encourage the research Into, and
development of, oceans mineral resources -- not Just manganese
nodules, but of other, yet-to-be-discovered resources as well.

The Provisional Understanding essentially reflects an
approach by which, in the absence of a universally accepted
regime under a Convention, seabed exploration and exploitation
can be carried out under national control but in a manner which
avoids conflicts and protects the interests of all nations. The
legal basis for this approach � which has been set out in
detail elsewhere � is the rightful and appropriate exercise of
high seas freedoms.

We have heard appeals for common sense to avoid conflicts.
We welcome those appeals. It has been our object to avoid
conflict and that remains our aim. We are prepared to discuss
these questions with any nation and we welcome new ideas. We
believe the Provisional Understanding is a constructive step
toward creating conditions under which the community of nations
may explore and exploit the mineral wealth of the sea. We
encourage all nations, regardless of their views on the LOS
Convention, to work toward practical solutions to prevent
conflicts over seabed mining.
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Private international Law

INTRODUCTION

The current situation In deep sea mining is characterized
by the fact that the states interested In deep sea mining are
divided into two camps. On the one side we find the vast
majority of states which have signed the UN Convention on the
Law of the Sea. They support the conventional regime on deep
sea mining to be regulated for the foreseeable future pursuant
to the framework of the Preparatory Commission and claim that
pioneer activities can be undertaken only on the basis of
Resolution II by the pioneer investors specified therein
 Resolution II paragraph I  a!!. On the other side, we find
five countries with the requisite deep sea mining capacity which
have not signed the Convention because of their objections to
the conventional regime. Until agreement on the deep sea mining
regime has been reached, they prefer to conduct mining
activities on the basis of national I egl sl ations and reciprocal
regimes which they regard as the licit exercise of a high seas
freedom.

Doubtlessly, the viability of deep sea mining is best
assured by a universally accepted regime which is the
prerequisite of absolute security of right and tenure.
Naturally, such a degree of security cannot easily be achieved
if there are two competing juridical regimes of deep sea mining.
The essential condition for the viability of any dual regime is
definitively that each not interfere with the other. Whether
such non- interference can I egal ly be assured is questionable and
will be the subject of the first two parts of my paper. I
conclude that it can be. In the third part of my remarks, I
will address some of the most critical points of the
conventional regime and various economic issues which the
conventional regime must take into account.

On 5 August 1984, eight states had signed the "Provisional
Understanding Regarding Deep Seabed Matters" in order to avoid
conflicting mining claims. The signing of this Understanding
has been sharply criticized and denounced as illegal, especially
by the Group of 77 and that of the Eastern Socialist States.
Moreover, it has been particularly deplored that signatories of
the Convention are among those states which have signed the
Understanding.

The provisional Understanding contains no substantive
provisions. It regulates only a procedure which alms at avoiding
conf I i cts between overl app I ng cl aims. As such It is in
conformity with paragraph 5 a! of Resolution I I which obl iges
potential applicants for pioneer areas to resolve conflicts
arising out of overlapping claims and furthers a stated purpose
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of this resolution. As long as there are two approaches to
mining, the conclusion of an agreement I lke the Prov islonal
Understanding is the only avenue for potential deep sea miners,
signatories of the Convention and non-signatories alike, to
assure that the areas claimed by then do not overlap.
Regrettably, such action Is, therefore, necessary bui li is not
I I I ega I .

In this context the question arises whether non-signatories
of the Convention which consIder signing lt can contInue after
signature to conduct pioneer activities on the basis of national
laws and reciprocal regimes. If these do not conform to the
provisions of Resolution II, the answer depends on the legal
character of this resolution. Is lt only an option or is it
legally binding on any signatory of the Convention2

Generally, resolutions are not binding. Yet with
Resolution II the case may be different. It contains specific
rights and obligations for the pioneer investors referred to in
its paragraph 1 a!. Such investors may have applIcations for
pioneer areas registered by the Preparatory Commission under the
conditions specified In paragraph 2 after conflicts arising from
overlapping claims have been resolved; they will then receive
priority of right concerning one particular pioneer area.
Additionally, they may receive an authorization for exploration
by submitting an application to the Authority upon entry into
force of the Convention  Resolution II paragraph 8 a!!. On the
other hand, they are obliged to respect the priority of right of
other registered pioneer investors, to pay fees, and to incur
periodic expenditures as provided for in paragraph 7 . Also,
states sponsoring activities under the resolution shall ensure
that prior to the entry into force of the Convention pioneer
actlv itles are conducted In a manner compatible with It
 paragraph 5 b!!.

The language of Resolution II Is that of a legally binding
instrument which regulates not only procedure but also
substantive law. That it was not intended to be optional
follows also from Article 308 paragraph 5 of the Convention, for
it provides that the Authority and its organs shall act in
accordance wIth It and the decisions taken by the Preparatory
Commission pursuant to It. From the contents of the resolution
and Article 305 paragraph 5 it follows further that It is
Intended as a provisional application of the conventional deep
sea mining regime in accordance with Article 25 paragraph 1 b!
of the Ylenna Convention on the Law of Treaties. Although the
document Is called a resolution It must, therefore,
exceptionally be construed as legally binding.

When does or did Resolution II become binding? It becomes
binding upon signature of the Convention. This follows from
the fact that states can claim rights from and assume
obligations under it upon signature of the Convention. It
follows also from the fact that the Preparatory Commission could
be established only after fifty states had signed the
Convention, for Resolution II presupposes the establishment of
the Preparatory Commission. Hence, any state Intending to sign
the Convention should carefully consider the legal character of
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Resolution I I. It wl1 I be rather diff icult for a signatory
legally to justify it If it continues to conduct deep sea mining
activities not covered by this resolution.

The circumstances for the viability of a dua I regime to
seabed mIning may become different when deep seabed operations
outside of the conventional regime enter the stage of
exploitation. Article 137 paragraph 3 of the Convention
provides that no state or natural or juridical person shall
claim, acquire, or exercise rights with respect to the minerals
recovered from the Area, except in accordance with Part Xl.
Otherwise, no such claim, acquisition, or exercise of rights
shall be recognized.

I do not want to discuss at length here the legality of
unilateral legislation and reciprocal regimes outside of the
Convention and the extent to which the principle of the common
heritage of mankind has found Its way into customary
international law, as there is abundant literature on it. A few
remarks shall therefore suffice.

First, Article 137 paragraph 3 cannot be considered the
sole authoritative basis merely because it is contained in the
Convention. Ii cannot become customary International law only
because it is written In the Convention. Moreover, lt cannot
develop into a rule of customary International law as long as It
is persistently objected to by those non-acquiescing states
whose interests are specially affected. The United States and
others have never ceased to object to the conventional regime
and have always claimed that cusianary international law permits
deep seabed mining in accordance with the national legislations
as a high seas freedom.

Second. many states claim that Article 137 paragraph 3
embodies the principle of the common heritage of mankind as a
rule of customary international law. There seems to be general
agreement that this principle has found Its way Into customary
International law as a basic principle. It is also referred to
in the national leglslations of those states which have noi
signed the Convention. Yet disagreenent exists as to its
precise content. In my opinion, lt entails the obliqation for
deep sea miners to share ln some form the benefits derived from
the recovery of minerals from the deep seabed with developing
countries. Whereas there appears to be agreement with respect
to this substantive aspect of the basic prInciple, disagreement
exists regarding the procedure. Hence, no regime may claim
exclusive legitimacy. The national laws pay due regard to the
principle in providing for taxes to be paid Into a development-
and aid-oriented fund or into a fund which ls to be turned over
to the International Authority upon acceptance of a regime under
its auspices.

On the basis of the foregoing I conclude thai exploitation
outside of the Convention fs lawful. T' he question remains
whether signatories of the Convention with reference to Article
18 of the Ylenna Convention on the Law of Treaties obltqlng them
to refrain from acts which would defeat the object and purpose
of the Convention or even states' parties to it could still be
parties to an agreement I Ike the Provisional Understanding. It



could be claimed thai this would be tantamount to a recognition
of exploitation outside the scope of the Convention which It is
certainly the main objective of Article 137 paragraph 3 to
prevent. Yet if the Convention cannot achieve this objective,
Article 137 paragraph 3 cannot be read as precluding any state
party from taking all necessary measures to ensure that Its
activities under the umbrella of the Convention are not
adversely affected by others. If the Convention has not been
able to attract all potential players in deep sea mining, it
must be legitimate for any state party to seek non-interference
with its rights claimed and its activities authorized under the
Convention but which the Convention is unable to secure
completely. A state party can hardly be reproached if it does
not apply for an area which is claimed by another outside the
Convention's regime. At present lt seems to be the only
peaceful avenue of securing non-interference with deep sea
mining activities as between all potential participants in such
ventures.Let me now turn to some remarks regarding crItical points
of the conventional regime. They are, above all. the production
limitation, the technology transfer, the prohibitive costs of
mining under the Convention, and the Review Conference.

At present, the regime is based on the concept of central
economic planning. As such the regime Is prone to stifle
private Industrial initiative. One should not forget that the
largest portion of the world's deep sea mining Industry is
privately owned. The recognition of this stifling effect has
led, for example, some socialist countries to give, within their
domestic Industrial regulatory systems, some of their
cooperatives and corporations more Independence and discretion.
The heavy decision-making apparatus of the Authority will hardly
be in a position to accommodate the needs of such a complicated
mechanism as the deep sea mining industry. Why reiterate bad
experiences made elsewhere such as the bureaucratic and
protectionist system of the EEC's common agricultural pollcy7
The bad results in the latter will be compounded by a similar
regime on the International level.

The production limitation serves to a great extent the
Interests of developed countries and cannot be Justified w Ith a
reference to the principle of the common heritage of mankind.
The interests of the developing countries which are land-based
producers would much better be protected by compensation funds
derived from taxes levied from the commercial recovery of the
relevant minerals, as provided for by some of the national laws
of non-signatories of the Convention.

The provisions of the mandatory transfer of technology
should be abolished. The market regulates Itself. Experience
shows that technology is generally freely available unless
strategic or national security reasons prohibit Its transfer.
If an entity refused to sell lt, it would soon lose Its
competitive position. The principle of ihe common heritage of
mankind is already well observed in that the Convention places
deep sea mining under its exclusive auspices. Primary emphasis
should be placed on encouraging Joint ventures with developing
countries.
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The taxes levied under the Convention should be softened.
An application fee of U.S. $250,000 for pioneer investors and
that of U.S. $500,000 to the Authority cannot be justified. The
same holds true for the annual fee of U.S. $1 million during the
exploration phase.

A change of the voting procedure for adoption of amendments
of Part XI at the close of the Review Conference is mandatory.
It is politically unacceptable that a three-fourths majority may
adopt unforeseeable changes binding upon the other fourth.
Furthermore, it may pose great constitutional problems for some
countries with parliamentary democracies to ratify an agreement
with such a provision. Therefore, the alternative is to provide
for the adoption of amendments on the basis of consent only.

Moreover, the current development of metal markets and the
recent discovery of manganese crusts as well as of polymetalllc
sulphldes which occur generally in the EEZs should be taken into
account in the recommended reconsideration of Part XI. These
factors will additionally discourage deep sea mining and perhaps
even render lt superfluous. The demand for the pertinent metals
and their prices have decreased considerably primarily due to
the steadily growing substitution thereof. At the present rate
of consumption the estimated land-based reserves will meet the
demand for these metals for many decades. Thus, it will be very
difficult for deep sea ventures to compete with land-based
production, especially under the currently discouraging
conventional regime. The discovery of the above mentioned
resources in the EEZs and the possibility of their recovery
within national jurisdiction may provide for a further obstacle
to recovery under the Convention in ihe future.

In the light of the objectionable provisions of the
conventional regime, the unattractiveness of which ls compounded
by the developments of the market and by the discovery of new
resources, states can hardly be blamed for staying outside the
Convention. There is no guarantee that the Preparatory
Commission will achieve what UNCLOS III was unable to. The
signing of an international agreement and the oblluations
arising therefrom can be compared with an engagement. Does one
become engaged to someone whom one does not intend to marryl

CONCLUSION

I conclude that a dual regime of deep sea mining is viable
as long as the legally possible non- interference with the
respective regimes is assured and maintained. The conclusion of
agreements such as the Provisional Understanding Is lawful for
signatories and ratifying states of the Convention alike.

To overregulate the deep sea mining Industry fn its nascent
state is premature. Every attempt should be made to bridge the
gap between the two regimes. It Is not too late. The industry
does not forecast commercial recovery under favorable conditions
before 1995. Yet, now it needs protection for its pioneer
investments without untenable restrictions and conditions in
order to retain a secured option for the future. The
Preparatory Commission should consider suspending Part XI of the
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Convention for the time being and concentrate on the negotiation
of a real istic "m in I-regime" which takes into account the
ob.lectlons to the conventional regime of the non-signatories.
Of course, the Preparatory Commission Is not empowered to do so.
Yet, realistically speaking, its members are perfectly able to
effectuate such a change. To this end the non-signatories could
actively participate as observers. Should the Commission find
workable solutions it might decide to reopen the Convention for
signature and lay thus the path for a universally accepted
regime of deep sea mining supported by all states
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COMMENTARY

Tadao Kuribayashi
Faculty of Law

Kelo University, Tokyo

The present conflicting situation in respect of deep seabed
mining is well known and its Impact upon the future of ihe new
ocean regime ls also well recognized.

To begin with, let me explain briefly Japan's present
situation on this issue. It is needless to say that Japan would
derive an enormous benefit from deep seabed mining because that
activity is regarded as Indispensable to the ecnomic growth of
Japan, whose national economy depends upon natural resources
from overseas. According to Resolution II Governing Preparatory
Investment in Pioneer Actlv ltles Relating to Polymetallic
Nodules, which was adopted at UNCLOS III on 30 April 1982,
Japan's national project for deep seabed mining was described as
one of the pioneer investors within the meaning of Resolution
II. The Japanese government showed at first a somewhat negative
attitude towards the enactment of the national law concerning
the deep seabed on the grounds that Japan might Incur the
repulsion of the developing nations and therefore saw little
contribution to Its national interest. But, In view of the
adoption of the said Resolution, the Law on Interim Measures for
Deep Seabed Mining was passed in the Japanese Diet. There was
virtually no debate on the bill and it was enacted on 20 July
1982, with the relevant Cabinet and Ministry orders. The
element of this provisional law may proceed in two directions:
that is to say, on the one hand it may be revised along the same
lines as the new Convention when the latter becomes effective
for Japan, and on the other hand it may also be applicable to
the situation If Japan does not ratIfy or accede to the new
Convention. The correct observation of the national standpoint
on deep seabed matters, however, seems to be that Japan is now
carefully watching the trend of International circumstances,
particularly those of the developed states. While this kind of
delicate attitude may be justified as unavoidable against the
background of the severe reality of International society, there
Is always a possibility of "falling between two stools."

In a traditional theory, this kind of
position would be viable insofar as the Convention does not
become effective for the state concerned, although the signatory
states, Including Japan, once they signed the Convention, are
subject to the "obligation not to defeat the object and purpose
of a treaty prior to entry Into force" in accordance with
Article 18 of the VIenna Convention on the Law of Treaties.
Indeed, Article 311 of the new Convention provides that it shall
prevail, as between states parties, over the Geneva Conventions
on the Law of the Sea. During the course of debate on this
article, there was a view that the new Convention should
supersede all of the previous Law of the Sea Conventions, but
this view was ultimately not accepted. Therefore, the states
parties of the 1958 Geneva Conventions which do not become
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parties to the new Convention may still exercise their rights
and assume their obligations under the Geneva Conventions.

As was stated in an article written by an Asian diplomat
  Vol ume 3, No.1,
1981, pp.45-49!, the arguments have been put forward that the
deep seabed activities to be conducted outside the framework of
the new Convention would have considerably negative effects on
the efforts of many developing countries who are also attempting
to produce the same minerals from their land-based resources;
that no private company Is likely to invest ln a confusing and
conflicting regime of unilateral legislation and mini-treaties
since the security of its investment would not be assured and
the risk would be too high; that the developing countries
clearly indicated that unilateral legislation and limited
agreements are illegal as violations of the principle of the
common heritage of mankind; that It is inconceivable that the
exploitation of seabed minerals under un I lateral legislation
could be considered a secure basis for the supply of minerals to
the Industrial countries, especially since it has been
challenged as illegal by the world communIty; that in view of
ihe global roles of several developed states lt is difficult to
comprehend why such isolation is in their interests. Perhaps
various contentions against these arguments may be put forward
by those who stand outside the framework of the new ConventIon.

In early August this year the Provisional Understanding
Regarding Deep Seabed Matters was concluded among eight states'
governments, including Japan. This provisional understanding
was concluded, so far as Japan is concerned, for the
Implementation of the requirements provided for mainly in
paragraph 5 of Resolution ll to avoid the overlapping of the
respective mining sites. The legal basis for its compatablllty
with Resolution II has been excellently analyzed in Professor
Jaenicke's report. However, the question of whether states
should go along with the Convention or without the Convention
cannot be determined by considering only the deep seabed
probl ens for a country like Japan. We heard a lot of so-called
"package deal" arguments yesterday, but I still feel some doubts
about the contention that rules contained in the ConventIon can
be divided into two categories, viz., seabed matters and non-
seabed matters, and that those relating to the latter would be
an expression of international customary law. In my view, the
"package deal" existed not only in the exclusive economic zones
and the freedom of navIgation but also in various Items and
issues in many parts and sections of the Convention. Every
multilateral treaty contains more or less certain elements of
"package," and in the case of the new Convention on the Law of
the Sea this was done ln a very large and unprecedented scale.
We should recall that the adoption of a single comprehensive
treaty on ocean problems was required by the UN Assembly
resolution. Therefore, it would be difficult to conclude
reliably that rules relating to non-seabed matters are customary
international rules applicable also to non-parties of the
Convention. That is left for states' practice ln the future.
Thus there is a possibility that a state conducting deep seabed
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mining activities outside of the framework of the Convention may
not receive the benef lts of the rules relating to non-seabed
matters. This fact must be taken into full account by states
like Japan, who has regarded the stability of the ocean order as
ihe most important Interest when she considers whether to go
along with the Convention or not.

Behind the present conflicting situation there lie the
basic facts that, while the mutual dependence of diversified
interests has become deepened among states, any specific
perspective toward the international econom lc order ls not held
common to a meaningful degree and that the difference of
approaches among states to the methodology of sharing interests
in the International community Is stil I unresoi ved.

In considering this dil enma, I am rather Impressed by the
following passage with which I would like to conclude my
comments, although this was mainly focused upon a similar issue
on outer space:

Law of the Sea experience Illustrates the difficulties
encountered when legal norms drag behind technological
advances. The right course would be to set up the
basic framework in advance of the technology. If this
were done, the law would determine direction of
technology rather than the more dangerous alternative
of allowing the technology to determine the law.
Technological might and clamorous marketplace interest
should not be allowed to dictate legal norms or there
will be no Justice.

Thank you.
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COMMENTARY

Vladimir Plsarev
Academy of Sciences

and
USSR Institute for U.S. and Canadian Studies

Thank you, Mr. Chairman. I would like to stress that the
view I am going to express now reflects my own assessments of
the United States approach to its ocean problems.

The law of the sea is neither the first nor the last item
on the agenda of the world community. So the experience
accumulated ln resolving the issue is very valuable and
Instructive. I have in mInd In particular the experience which
can be gained from the comparison of United States declarations
made during preparatory and initial stages of global
negotiations In the middle of the 1960s about the necessity of
reaching fair and equitable decisions on world ocean
developments and of avoiding a race to grab and hold the lands
under the high seas. I am quoting President Lyndon Johnson's
statement on 13 July 1 966 . I wish to compare this with the
United States attitude to the new United Nations Law of the Sea
Convention which contains concrete provisions indispensable for
the real Ization of these obJectives.

Let me make several remarks, the first one of which Is
provoked by yesterday 's speech by James Malone. I would like to
express my regret that such a report setting forth real
Intentions of the United States and the Western industrial
countries was not delivered In the 1966 Annual Conference of
that Institute where Professor Quincy Wright from the University
of Virginia was the first to propose to treat the sea and its
resources as the heritage of mankind.

My second remark is that the new Convention is an effective
Instrument created by the world community for preventing the
threat of unrestrained exploitation and conflicting
Jurisdictional claims. It Is not my termInology again. The
threat of unrestrained exploitation was spoken about by the
United States' Republican President in 1 970. Today the leader
of the same state and of the same party is calling for
development of the seabed regime free of political and economic
restraints specified in the new Convention. Today James Malone
seriously describes the work of the United Nations Law of the
Sea Conference as a decade of counterproductive and fruitless
negotiations. You can hear such assertions together with those
that the United States was and remains a leader in the
development of the Iaw of the sea. Amazing leadership. One
may, however, think that the concept of leadership has undergone
some substantial changes over time. In any case it is obvious
that the United States Is now really far from the world
community, leaving behind the principle of the common heritage
of mankind and treating the oceans as an American heritage.
Again, I am quoting Dr. John Byrne, who is now the Administrator
of NOAA, and it seems to me to reflect the official position of
the United States government.
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My last remark. I would like to focus your attention on
such elements of the United States approach to the development
of international relations in the ocean area as the American
refusal to sign the new Convention, its strategy of a separate
deal with Western Industrial nations, American attempts to pick
out arbitrarily some of the provisions of the new Convention
while discarding others, and ignoring the fact � as lt was
stressed by the Soviet government -- that the Convention Is
integral and Indivisible. Such an approach of the United States
means nothing but a course to undermine the very Idea of treaty
settlement of global issues, to discredit the role of the United
Nations in such a settlement, and to seed chaos in the question
of using the world oceans. The course of unilateral actions and
confrontations with the international community taken by the
United States and its allies who concluded the provisional
agreement on deep seabed regions demonstrates -- as was noted by
the Soviet press agency ~ statement of September 15 -- their
attempt to legalize the striving of some monopolies to the
seizure and allotment of the most prospective part of the
international seabed ln violation of the United Nations
Convention of 1 982.
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INTRODUCTORY REMARKS

Stefan A. Riesenfeld
Boalt Hall School of Law
University of California

I think that the Under Secretary does not need any
particular Introduction to you; you all know who he is and that
It's a great privilege for us to have him here. Before he
assumed his position as Under Secretary General, he played an
Important role In the UN law of the sea negotiations: as Fiji' s
representative he was rapporteur to the Second Committee and
chalred negotiating groups dealing with landlocked and
geographically disadvantaged states and with production policies
for deep seabed mining. He also served as ihe special
representative of the UN Secretary General for the Law of the
Sea.

He will speak on "Prospects for the Future: The UN and
Peaceful Uses of the Oceans." I hope we all look to a peaceful
future. Most of my life Is past but I still look a little bit
to the future. I also look to the future for my children and
for my grandchildren, and, Mr. Under Secretary, If you' re kind
enough to address the group we will appreciate lt very much.
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PROSPECTS FOR THE FUTURE: THE UN AND PEACEFUL USES OF THE OCEANS

Satya Nandan
Under Secretary General

United Nations

Before one can look at the future of the oceans, one has to
look at the past and the present. Before the United Nations
Conference on the Law of the Sea was convened, one had the
Geneva Conventions which substantially reflected customary
international law. Quite clearly these conventions were lacking
in some of the most important and fundamental aspects of law of
the sea. One example that comes to mind is the breadth of the
territorial sea. There was no agreement on this. On the other
hand, irrespective of the breadth of the territorial sea, it was
recognized that customary international law provided for
Innocent passage through territorial seas and straits used for
International navigation, though the concept of innocent passage
itself was not fully elaborated. This lack of agreement on the
breadth of the territorial sea created a major area of
uncertainty In international law. Already prior to the 1 958 and
1960 Conventions, some states had declared up to 200 nautical
miles of territorial sea. We all know of The Santiago
Declaration in this regard which took place in 1 952. In the
early I 960s and right Into the 1 970s we had a number of states
from all regions declaring territorial seas of varying breadths
from 3 to 200 nautical mlles. There were states which had also
begun to claim extended jurisdiction for pollution regulation in
coastal areas. There were other states which declared wide
Jurisdictions up to 200 mlles over fisheries resources. In the
meantime, the limits of jurisdictions over the continental shelf
as prescribed in the 1 958 Convention became Imprecise.
Technology development dictated the extent of continental shelf
Jurisdictions of coastal states. Uncertainty also existed as to
the regime for scientific research In the areas which were
claimed within the wide territorial seas. Likewise there were
potentials for conflict in waters enclosed within archipelagic
basellnes which were designated as internal waters by certain
states which were inconsistent with some of the most Important
international sea rules.

Important issues relating not only to ordinary navigation
but more importantly to strategic and security uses of the
oceans became part of this uncertainty. There were, for
instance, states which claimed notification or authorization for
passage of military vessels through international straits or
territorial seas. Added to this, interest grew over a new area
of the oceans which hitherto had not formed part of the
traditional uses. This was the area of the seabed and its
resources beyond national Jurisdiction which, as you know, by
1 970 was the subject matter of the United Nations Declaration of
Principles. These principles stated that the resources of the
seabed and the ocean floor and the sub-soil thereof beyond the

259



limits of national jurisdiction were the common heritage of
mankind and that no state or person natural or Juridical shall
claim, exercise, or acquire rights with respect to ihe areas or
its resources imcompatible with international regime to be
established and principles of the declaration. They further
stated that activities regarding the resources of the area shall
be governed by the international regime to be established. This
was the status of the law of the sea when the Conference began.
The Convention that we have now was negotiated for well over a
decade. if you include preparatory stages. The result is indeed
one of the most significant achievements of the international
community. Never has there been a convention which dealt with
such complex and wide-ranging subject matter. It was an attempt
to reveal the existing law, to clarify it, to modify it- and
where necessary to introduce innovations which would meet the
aspirations of the present day world community. The result is
before us; we have a Convention which has rationalized the uses
of the oceans. It has provided certainty in the large area of
law which had become very confused and uncertain. It has
introduced new concepts such as transit passage rights.
archipelagic waters regime, the exclusive economic zone, a more
scientific definition of the limits of the continental shelf,
and a new regime governing the resources of the deep seabed
beyond national Jurisdiction. Each of these is a reflection of
the rationalization of the different uses of the oceans. They
are of necessity a compromise between the differing interests
that existed at the Conference. We know that the Convention
received an unprecedented and overwhelming support with some 11 9
siqnatures appended on the first day that it opened for
signatures. This has now risen to 134 signatures and ii is a
fair guess that this figure will reach around 140 by 9 December
1 984, the closing date for signatures. We also know that four
countries had voted against the Convention. Three of these
countries. Israel, Venezuela and Turkey, had difficulties with
specific and narrow areas of the Convention peculiar to their
national concerns. The United States, on the other hand, had a
wider area of disagreement with the Convention. This related to
Part XI, the deep seabed mining provisions of the Convention.
There were a few other countries from Western Europe which
shared at least some of these disaqreements and therefore
abstained in the voting. Following the adoption of the
Convention and signature, the Preparatory Commission for the
International Sea-bed Authority and for the establishment of the
International Tribunal for Law of the Sea began its work as from
March, 1 983. All those who are entitled to participate in the
Preparatory Commission participate in its work, with the
exception of the United States.

There are at this time thirteen instruments of ratification
deposited with the Secretary General, who is the depository for
the Convention. This number should reach between seventeen to
twenty by the end of the year- since we know of a number of
states which have or are completing their internal procedures
and are likely to deposit ratifications by the end of the year.
That is the status of the Convention as lt stands now.
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What is the effect of the Convention today on international
law2 The Convention is already having a stabilizing effect on
the law of the sea. Its major achievement has been to
rationalize the different uses of the oceans and thereby to
reconcile the competing interests of states. Creeping
Jurisdictions or increasing nationalization of the oceans and
their resources was the hallmark of law of the sea prior to this
Convention. This process began immediately after the Second
World War, led by the Truman Declaration of 1945 and the
Santiago Declaration of 1952. If one examines just one area of
law, that relating to the breadth of the territorial sea, one
can see how chaotic the situation has been. Out of 137 coastal
states on whom we have information, the table for breadth of
territorial sea reads as follows: eighteen states have claimed
3 nautical mlles as their breadth of territorial sea, two have
claimed 4 nautical miles, five have claimed 6 nautical miles,
one has claimed 1 0 nautical miles, eighty-three have I 2 twelve
nautical miles, one has claimed 15 nautical miles, one has
claimed 20 nautical miles, two have claimed 30 nautical miles,
one other has claimed 35 nautical miles, three have claimed 50
nautical miles. one has claimed 70 nautical miles, one has
claimed 100 nautical miles. another one has claimed 150 nautical
miles and thirteen have claimed 200 nautical miles. Similar
examples can be drawn in respect of continental shelf
Jurisdiction. contiguous zone, and pollution regulation areas.

The existence of such incoherent regimes creates
uncertainty and instability in the peaceful uses of the oceans.
lt has serious implications for international navigation as a
whole and indeed for ihe strategic and security interests of
states. I said that the Convention is having a stabilizing
effect. Nowhere is this more apparent than in the areas of
national jurisdictions. The term "stabilizing" might imply a
stand-still situation. I should therefore add that In fact the
Convention is having a roll-back effect in many cases as states
begin to reconcile their national legislations with the
Convention they have signed or ratified.

I might draw one dramatic example to illustrate this.
There are states which have claimed internal waters regimes in
the 1950s in respect of waters enclosed within their
archipelagic baselines. This had meant that passage of foreign
vessels through those waters under the internal waters regime
was at the sufferance of the archipelagic states. At least this
is what they had asserted. The Convention now provides for a
right of innocent passage through archipelagic waters and an
exercise of archipelagic sea lanes passage through these waters,
similar to the regimes of transit passage, of freedom of
navigation In the parts of the Convention dealing with
international straits. Two of the states which have claimed
internal waters regimes have signed the Convention. One, the
Philippines. has in fact ratified the Convention and therefore
ls bound by its provisions, and the other, Indonesia, is
currently undertaking legislative proceedings to ratify. On the
breadth of the territorial sea, it is clear that states have
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accepted the twelve-mile limit together with the notion of the
exclusive economic zone of up to 200 nautical miles.

On the question of regime of passage in territorial seas,
the regime of innocent passage remains ihe norm. What is not
clear. however, is whether ihe regime of transit passage through
straits used for international navigation is a general norm
applicable to parties and non-parties. Those who assert that
transit passage is part of customary International law must
contend with the fact that the 1 958 Geneva Convention codified
customary international law for regime of passage through
straits used for international navigation and it provided for
innocent passage without reference to any breadth of territorial
sea. The new regime for deep seabed mining has some
difficulties for a few states at least. Some of these are
important states. The regime, however, is part of the
Convention which from all estimations will eventually come Into
force.

For a vast majority of the states from all regions and
economic groupings, the deep seabed mining part of the
Convention Is of less immediate importance that those parts
dealing with areas of national jurisdiction. However, given the
Convention as It stands, there are positive indications In
respect of this area also. Firstly, the Preparatory Commission
is working In an atmosphere removed from the political and
ideological polemics reminiscent of the Conference period. It
is undertaking the task of drafting regulations for deep seabed
mining in a realistic and practical manner with a view to making
the system for deep seabed mining work. In the course of this
exercise lt is to be hoped that many of the perceived
difficulties which critics saw while evaluating the Convention
from a worst-case situation would be removed and clarified.
There is thus good prospect that while working within the
framework of the Convention, the Preparatory Commission will
considerably improve the Convention, especially for those who
find difficulties in certain areas. On the other hand, lt has
to be recognized that in respect of some areas the differences
are irreconcilable. They stand either from ideological
positions taken by both sides in the argument or differences in
perceptions.

The second positive development in the Preparatory
Commission has been the willingness of a number of pioneer
investors to work within the Convention regime. We have now
four applicants for registration as pioneer investors: France,
India, Japan, and the USSR. This is an Interesting qroup of
countries coming from Western industrialized states, developing
countries, and Eastern European groups. Rights to mine sites
acquired under Resolution II of the Conference which establishes
and provides for the implementation of the pioneer regime Is in
fact the beginning of ihe Convention regime for deep seabed
mining. From now on lt is becoming increasingly difficult for
states to assert that the Convention regime does not exist or
that any other regime would take precedence over It.
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What of the future2 The 1982 United Nations Convention on
the Law of the Sea is here to stay. It is not another
resolution of the General Assembly. It is a law-making treaty
which has had the far-reaching effect of changing the
constitutions of states of all shapes and sizes. It has indeed
changed the map of the world. It cannot be compared to the
Geneva Conventions. The United Nations recognizes this; at the
same time it also recognizes the need to encourage accommodation
of all states within this Convention. How this can be done
remains a matter for the future and depends on the willingness
of the states to seek mutually acceptable compromises. It is
one of the cardinal principles of the Charter of the United
Nations to encourage rule of law in international relations. In
pursuance of this principle the United Nations will encourage
and assisi ln the uniform and consistent application of law.
This includes the promotion of those parts of the Convention
which provide for the peaceful settlement of disputes on Issues
relating to law of the sea. These provisions are a unique
achievement of the Convention and are an Important contribution
to rule of law. Our task in this respect will not be as
difficult as between parties to the Convention. We hope that In
the pursuit of rule of law the difficulties with respect to
parties and non-parties will not be Insurmountable. We will
encourage cooperation between all states in areas where views
converge and try to help in the reconciliation in those areas
where there Is divergence. We believe that states will
eventually find ways to avoid conflicts where their views
diverge. Open conflicts and confrontations on law of the sea
issues will not help anyone. We hope qood sense will prevail
all around. To sum it up, the Convention establishes norms for
the conduct of relations between states norms which if adhered
to by everyone would contribute to stability and certainty in
international law and thus contribute to the peaceful uses of
the oceans. If, on the other hand, it is flaunted by states
especially Important states -- this will encourage the
disintegration of the Convention. Including those parts of it
which might be claimed as customary international law. Such
disintegration will not be In the interests to anyone One
might win on one point but lose in other areas.
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PART IV

THE DEVELOPMENT OF OCEAN MINERAL RESOURCES





I NTRODUCTORY REMARKS

Conrad Wel I I ng
Ocean Mineral s Company

I am Conrad Wel I ing, chairman of this afternoon~s panel,
"Development of Ocean Mineral Resources." I appreciate the
opportunity to address you this afternoon. I have been involved
in advanced technology for most of my career, and the I ast
twenty years have been in ocean resources devel opment. The
prob l em w i th devel opment i s the many unknowns that you f ace;
even after you I ist the unknowns, there are what In aerospace
are cal I ed the "unknown unknowns" � »unk-unks" � and those are
what get you into troubl e. When I started my deep ocean mining
program many years ago, we listed four areas of unknowns: the
technology we thought we would be able to develop, the
environmental problems we thought we would be abl e to solve in a
satisfactory manner, the economic unknowns, and the I egal-
pol itlcal unknowns.

We tried to solve the problems of these four major areas,
but the "unknown unknown" was the market, and that is what did
us in. Back when we started to develop this program, the metals
market had been advancing at a rate of from 3 to 6 or 7 percent
a year, compounded. We knew that rate would not continue, so
very conservatively we cut the post-World War II growth rate of
metals in half. We were wrong. In the last ten years there has
been practically no growth in metals whatsoever. This has
caused a tremendous over-supply of metals In the market, simply
because all the mining companies had made long-range plans to
expand at a rate that even at half proved to be in serious
error. As a resul t, it may be many years before the over-supply
is absorbed by the market place.

Furthermore, in the last ten to twenty years there has been
a revolution in solid-state physics, not only in the technology
of communications and computers, but also in new materials that
could or can substitute for many metals. I w II I cite Just a
few. The development in polymers, ihe plastics field, has been
phenomenal; polymers are replacing many metals. The development
of ceramics has also been phenomenal � the strength of these
ceramics has been brought to a point where today on the test
stand there are ceramic piston engines. The pistons, the
cylinders, most of the engine is made of ceramics that allow the
engine to run at high temperatures without a radiator at
efficiencies 50 to 1 00 percent above existing engines. We al I
know about the fiber optics. In a Bell Labs test, a fiber
optics unit transmitted the same communication in one second
that It takes seventeen hours for a copper cable to transmit.

These developments have had a great impact upon our
estimates for ocean mining. This does noi mean that ocean
mining is a long way off. It may mean, though, that our first
prospects, such as those for the manganese nodules, may be
delayed. The real effort is in basic sciences and exploration;
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prospects, such as those for the manganese nodules, may be
delayed. The real effort ls in basic sciences and exploration;
our knowledge of ihe ocean is growing rapidly. It was a
scientist who first brought manganese nodules to our attention.
li ls only in the last four years that we have known about ihe
polymetalllc sulfides on which the first speaker will talk. If
we mine the manganese crusts, lt will probably not be for the
manganese but for some precious and rare metals and rare earths
thai we have noi been able to find In adequate supply on land.
So there ls a great future for ocean minerals. Here again,
however, the unknowns and knowns may lead us astray ln trying to
predict exactly how development will take place.

The work on manganese nodules has not been wasted. The
industry has probably spent collectively about a half a billion
dollars In ihe last twenty years on ihe technology. Thai
technology has been brought to a point where, I believe, if we
do find a material thai ls needed in the market place, we can
design equipment to mine it productively no matter where lt ls
found ln ihe ocean. It behooves us to be very careful in our
estimates of the minerals market. We can be certain that lt
will be different from what we think lt is going to be. It was
brought to my attention some years ago that the great evil we
obtained from the ancient Greeks was the extrapolation of data.
That goi us into a lot of trouble. I projected a relatively
conservative growth rate of metals which proved to be totally
wrong. In this area, as In others, the only constant ls change.

The dynamics of ihe technical revolution today make
prediction a hazardous operation. I can give you an example:
some of the zinc deposits in the Juan de Fuca Ridge are as high
as 60 percent as compared to zinc ore bodies on land of 8 to 12
percent. However, I can assure you that ihe technology of the
beneflclated land deposits ls such that we can get up to 60
percent from the land deposits at no more cost than that to mine
the rich deposits on ihe seabed. I don't mean in any way to
discourage anyone, because I feel thai ihe Information we are
gaining from this excellent research is going to lead to other
discoveries. After all, four years ago we did not know that
these deposits existed.

With that I will Introduce our first speaker, Alexander
Malahoff. Alexander Malahoff ls a leading scientist ln
oceanography, previously with NOAA and now with the University
of Hawaii. He has been a pioneer in the research and
exploration of polymetalllc sulfides.

Our second speaker ls David Callies, who teaches property
land use and state and local government law at the University of
Hawaii School of Law.

Our third speaker Is Myron Nordqulst, a partner in private
practice. He was formerly the alternate U.S. Representative to
the LOS Conference while In the U.S. Department of State,
Office of Legal Advisers. He now specializes in ocean resources
and international law.

Our fourth speaker ls Alexander Krem, Vice President of the
Bank of America, who Is now Involved In investment banking. He
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has practiced law with the U.S. Department of Commerce, Maritime
Administration, and private practice. Since joining the Bank of
America in 1974 he has been responsible for ship financing,
long-term leasing in North America, Asia, continental Europe,
and the Middle East.

The first commentator on the program Is James Johnston,
senior economist of Standard Oil Company of Indiana  Amoco!.
His career includes positions as an economist with the Rand
Corporation, The Institute for Defense Analysis, and the
Secretary's Office of ihe U.S. Treasury. Jim has also worked
closely with our consortium with respect to deep ocean mining
activity.

Our second commentator, Joel Paul, is an attorney with
Graham and James and a doctoral candidate in International Law
and Development at the Fletcher School of Law and Diplomacy.

The third commentator is Eldon H. Reil ey, Professor of Law,
University of San Francisco, who teaches a course on
international law and developing technology.

Our last commentator today is Robert Bowen of ihe Marine
Policy and Ocean Management Center of the Woods Hole
Oceanographic Institution.
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POLYMETALLIC SULFIDES AND COBALT CRUSTS:
NEW MINERAL RESOURCES OF THE OCEAN FLOOR2

Alexander Malahoff
Hawaii Undersea Research Laboratory

and
Department of Oceanography

University of Hawaii

ABSTRACT

Polymetalllc sulfide deposits are found as ore bodies on
land. These massive sulfide deposits were originally formed on
the ocean floor. Active polymetalllc sulfide formation Is
currently taking place along ridge crest segments of the Juan de
Fuca and Explorer Ridges located off North America, the East
Pacific Rise, and the Galapagos Ridge, as well as on submarine
volcanoes of the ridge crests and submarine volcanoes of hot
spots such as the Hawaiian Ridge. Submarine hydrothermal vents
that are currently generating poiymetalllc sulfide mounds and
chimneys with "smoker" activity are found to be active at water
depths ranging from 1600 to 2600 meters along ridge crest
segments with medium   5 to 9 centimeters per year! and fast   9
to 16 centimeters per year! spreading rates. During ihe past
six years, detailed submersible-based studies were carried out
over large hydrothermal polymetalllc sulfide deposits located
along the faults of the axial rift valley of the Galapagos
Ridge. The geological study of the Galapagos polymetallic
sulfide deposits suggests that prolonged hydrothermal activity
on a ridge crest, especially that found along the fault
boundaries of well developed rift valleys, can develop large-
volume, massive sulfide bodies on the contemporary oceanic
crust. The geology, size, and mineralogy of the Galapagos
massive sulfide body resembles massive sulfide ore bodies found
on subaerial segments of fossil oceanic crust. The study also
suggests that ihe size of massive sulfide bodies found along the
crest of the mid-ocean ridge systems may vary from a few meters
to 2000 meters In length. Commercially viable polymetallic
sulfide deposits, however, may be rare. To date, contemporary
oceanic analogues of massive sediment-hosied ore bodies have not
been detected along the mid-ocean ridge crests but may well be
found along the marginal basins of the Western Pacific in the
future. Cobalt-rich  up to I percent composition! crusts cover
the upper surfaces of many off-axis seamounts located close to
ihe Hawaiian Ridge. Research work on the composition and
distribution of the manganese crusts In the Hawaiian region have
shown thai these crusts have accumulated at rates of about 0.1
mm per thousand years as blankets on stable strata of the
seamount apexes at water depths ranging between 500 and 3000
meters. The distribution of the cobalt content of the crusts Is
negatively correlated with the oxygen content of the water
column. The highest concentration of cobalt in the crusts Is
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found at a water depth of about 1000 meters. Commercial
development of cobalt-rich manganese crust may precede that of
polymetailic sulfides.

INTRODUCTION

Since 1978, following the Initial discoveries of
hydrothermal vents along the Galapagos Ridge axis  Ballard et
al. 1979; Lonsdale 1977; Corliss et al. 1979!, a number of
research teams from several nations have continued working on
the problem of massive sulfide deposition and hydrothermal
mineral formation on the ocean floor. Research work on the
geology of the Galapagos  Ballard et al. 1982; Malahoff 1982;
Malahoff et al. 1983! and Juan de Fuca Ridges  Normark et al.
1982! and the East Pacific Rise  Spiess et al. 1980! resulted in
the discovery of several large polymetallic sulfide deposits
located along the axes of these ridges  Ballard et al. 1979;
Heki nlan et al . 1 980; Mal ahoff et al . 1 983, Merge Group 1 984! .
An array of instruments and facilities were used, Including
multi-beam, echo-sounding vessels such as the French vessel ~

the NOAA ship ~mygc, and the submersible DSRV
8irln  Figure 1!, equipped with bottom transponder navigation
and bottom photographic capabilities,

The worldwide distribution of hydrothermal activity and
polymetallic sulfide deposition is a function of the nature and
rate of active submarine vulcanism along the world rift system.
The active hydrothermal vents are found within the axial rift
valleys of the ridges, a system extending over 60,000 kilometers
 Figure 2!, including smaller discontinuous spreading centers
associated with back arc systems, such as the Bismarck Sea, the
Lau Basin, the Fiji Basin, and the Mariana Basin. Submarine
hydrothermal activity is also associated with the "hot spot"
volcanoes such as those of the Hawaiian Ridge, as well as
volcanoes associated with Island arc systems. Despite the great
extent of these areas, only about 500 of the 60,000 kilometers
of the world ocean ridge system have been studied In detail.

The first high temperature hydrothermal vents and smokers
were observed along the East Pacific Rise at 21 degrees N
 Figure 3!  Ballard et al. 1981!. To date, no massive sulfides
have been found on the slow-spreading mid-Atlantic Ridge
segments. Recent research work carried out by Rona et al.
�984!, however, does suggest the presence of hydrothermal
activity along the crust of the mid-Atlantic Ridge. The best-
mapped hydrothermal deposits along a slow-spreading ridge
segment are the metalliferous sediments of the Red Sea  Backer
1985!. Backer calculated that about 30 million tons of Iron and
2.2 million tons of zinc were deposited In an area of 60 square
kilometers along the Atlantis li Deep of ihe Red Sea. Studies
of polymetallic sulfide deposition along ihe Galapagos Ridge
 Mal ahoff 1 982, Mal ahoff et al . 1 983! showed the presence of one
of the largest polymetallic sulfide bodies found so far, located
on the Galapagos Ridge, about 400 kilometers east of the
Galapagos Islands. Polymetalllc sulfide deposits recently
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Figure 1. D.S.R.V. Alvin being launched from the R.V. Atlantis ll, Galapagos
Ridge, 1985.

The author is grateful to Ms. Cheryl Komenaka for assistance in preparation of this
paper and to Dr. Gary McMurtry for helpful discussions.
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observed along the ridge crests of the Endeavour and Explorer
Ridges may also be large in volume  Scott et al. 1984!. The
tonnage of these large deposits could reach several million
tons.

BIOLOGICAL ENVIRONMENT OF THE HYDROTHERMAL VENTS

Submarine hydrothermal vents are all characterized by
biological communities consisting of a variety of specially
adapted animals  Figure 4!. Wherever there Is warm or hot water
penetrating the ocean floor In a diffuse manner, with a
temperature of at least 2 to 3 degrees C above ambient,
hydrothermal vent-associated clams, mussels and/or worms are
present  Lonsdale 1977; Corllss et al, 1979; Francheteau et al.
1979; Desbruyeres et al. 1982; Desbruyeres and Laubier 1980;
Enrlght et al. 1981; Normark et al. 1982; Tunnicllffe 1983a,
Tunnlcllffe 1983b, Tunneciiffe et al. 1983!.

Dense populations of clams have been observed along the
Galapagos Rift Valley  Lonsdale 1977! and at 21 degrees North on
the East Pacific Rise  Hessler and Smlthey 1 983! . Clam beds are
associated with relatively low temperature hydrothermal activity
on the ocean floor  Grassle 1982; Hessler and Smlthey 1983; Rau
1981!. The presence of dead clams at several sites suggests
that these populations died with the cessation of hydrothermal
water circulation. Based on the analysis of clam shells, their
life span � a good indication of the duration of the
hydrothermal systems � Is about 23 to 37 years  Rio and Roux
1 984; Roux et al . 1 985! .

Vestimentiferan worms have been observed to be the dominant
animal at certain sites on the Galapagos Rift  Jones 1981!, 13
degrees North on the East Pacific Rise, and on the Juan de Fuca
Ridge  Hessler and Smlthey 1983; Tunnicilffe et al. 1985!.
Mussels dominate at several localities on the Galapagos Rift;
they are present at 13 degrees North but are absent from 21
degrees North on the East Pacific Rise  Grassl e 1 982! .

The animals living at sites of hydrothermal venting have
proved to be unusually adapted, for they exist In what was
formerly thought to be a toxic environment, i.e., a habitat with
relatively high levels of hydrogen sulfide and low levels of
oxygen, but they are absent from sites of polymetallic sulfide
deposits where hydrothermal activity has ceased.

FORMATION OF SUBMARINE POLYMETALL IC SULFIDE DEPOSITS

The phenomenon of mineral formation along the volcanically
active mid-ocean ridge segments located at depths between 1600
meters, such as on the Juan de Fuca Ridge Axial Volcano  Merge
Group 1984!, and 2600 meters, such as the Galapagos Ridge
 Ballard et al. 1982; Malahoff 1982! and the East Pacific Rise
 Ballard et al. 1979! is related directly to the heating of the
circulating seawater by the magma located under the axis of the
mid-ocean ridge. The magma arrives on the ocean floor at a
temperature of about 1200 degrees C and solidifies rapidly,
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forming new ocean floor along the axis of the rift val ley. The
new lava, especially the sheet and lobate flows, probably forms
a temporary cap rock over the underlying hot magma. Ocean water
circulating down through the adjacent colder crust near the
axial rift encounters the hot magma underlying the axis of the
ridge. At a depth of a few hundred meters to iwo kilometers
below the floor of the rift axis, the percolating seawater is
heated to temperatures of up to 400 degrees C and begins to
migrate upward, where it tends to be trapped, under pressure,
beneath the newly formed cap rock of sheet or lobate basalt
overlying the axial rift  Ballard et ai. 1979!.

The oceanic crust is basalt, largely an aluminun silicate
rock, free of quartz, rich in iron and manganese, and containing
a large variety of low percentage metallic elements which are
leached from the basalt by the heated seawater to form the
polymetallic sulfides. Details of the chemistry of the heated
seawater-rock interface are described by Edmond and Von Damm
�983! and Heklnlan �984!. The current understanding of ihe
process of hydrothermal mineral formation ls as follows: During
iis residence time and upward passage below the cap rock, the
300 degree to 400 degree C, superheated ocean water begins to
concentrate cations of calcium, magnesium, sodium, potassium,
and traces of Iron and manganese and anions of sulfate and
chloride from the seawater  Edmond and Yon Damm 1983!. The
release of hydrogen, hydrochloric acid and silicic acid during
this passage makes the superheated seawater more corrosive and
thus leaches the positively charged cations of metals such as
copper, zinc, manganese and cobalt, which are normally trace
constituents in the basalt, out of the basalt and transports
these components to the surface of the basaltic crust on the
ocean floor. En route, chemical reactions take place in the
crust, resulting in the precipitation of metallic sulfides as
well as silicates within the crust. Gases such as hydrogen,
hydrogen sulfide, and carbon dioxide are formed during this
process. Near the surface of the ocean floor, Iron sulfide,
copper sulfide, and zinc sulfide are deposited and hydrogen
sulfide, methane, hydrogen, carbon dioxide transported In
solution within the hydrothermal effluent.

When the superheated �00 degrees to 400 degrees C! water
encounters oceanic water at an ambient temperature of 2 degrees
C, immediate cooling of the heated water takes place, followed
by chemical reactions where the contained caiions and anions
combine to form sulfide minerals which precipitate either within
the crust or through the action of "black" and "white" smokers
 Figure 3!. The mineral-laden water exits at velocities of
between 0.5 and two meters per second. Hekinlan �984!
calculated that for a vent with a diameter of three centimeters,
the flow rate Is between 3.5 and 14 liters per second. As the
fluid exits, the precipitating minerals build up sulfide
chimneys  Haymon 1983! around the hydrothermal vent. The "black
smoker," so named because of the colored smoke-like consistency
of the effluent exiting from the hydrothermal vents,
precipitates Iron sulfide, the "black smoke," and manganese
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oxide as wei I as metal I lferous sediment Into the water column
surrounding the vent. Iron, copper and zinc sulfide comprise
the bulk of the chimney and are the principal constituents of
polymeiallic sulfides found on ihe ocean floor and also are ihe
major constituents of polymetallic sulfides found on segments of
ancient ocean floor now exposed as subaerial lava terrain in
Canada  Franklin et al. 1981! and Cyprus  Figure 5!  Adamides
1980! and elsewhere.

lt is interesting to note that the copper and zinc content
of fresh basalt is about 100 and 150 parts per million  ppm!,
respectively. When these elements are deposited as sulfides,
their concentration has increased by ten thousand times.
Hekinlan �984! calculated that, in order to produce a
polymetalllc sulfide deposit 3 cubic meters in volume and
containing 50 percent zinc, it would be necessary to percolate
superheated hydrothermal water through 1500 cubic meters of
basalt with a normal zinc content of 100 ppm. Cobalt and silver
are also found associated with minerals such as pyrite,
chalcopyrite and sphalerite. The bulk content of silver may be
as high as 400 ppm in some of the sulfides, corresponding to an
enrichment of five thousand times more than the concentration in
the parent basalt. Hekinlan also calculated that, for a chimney
with a flow rate of 10 liters per second, the mass precipitation
of metalliferous deposits could be 100 kilograms per day. Some
of this precipitated material is deposited In chimneys, and some
of the material Is dispersed by the oceanic water and is
deposited as metalliferous sediments nearby or elsewhere.

At hydrothermal water temperatures of 300 degrees to 400
degrees C, "black smokers" may be encountered at the vents, and
at water temperatures below that, "white smokers"  the white
"smoke" consists of anhydride! may be observed. Frequently,
white "smoke" emanates from the same chimney as black "smoke".
Chimneys with heights up to 30 meters commonly develop at the
vent sites. After hydrothermal activity ceases, the massive
sulfide deposits remain behind In the form of chimneys and
chimney mounds. Areas of extensive hydrothermal deposits such
as those observed along ihe Galapagos Ridge  Figure 6!  Malahoff
et al. 1983! may have been built through continuous hydrothermal
activity at the site over a period of one hundred years or more.
Nevertheless, on a geologic time scale, all massive polymetaliic
sulfide deposits of the mid-ocean ridge systems can be
considered "instantly" formed deposits and accordingly, sulfides
may be regarded as renewable resources, at least wIthin the time
frame of a few human generations.

The Galapagos Ridge sulfides, and others so far observed,
show similar processes of deposition. All sites show the
presence of a capping rock In the vicinity of the hydrothermal
vents. Normally, the capping rocks associated with the high
temperature vents are basaltic sheet flows or lobate flows
 Figure 7!; pillow basalts are too porous, so the hot
hydrothermal water probably dissipates and never reaches the
high temperature of up to 400 degrees C, temperatures required
to leach, transport and precipitate polymetallic sulfides. The
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hydrothermal activity appears to cease when renewed rifting
breans up the capping rock and the local hydrothermal
circulation system.

If Hekinian's �984! calculations are a good approximation
to the average rate of polymetallic sulfide deposition for a
hydrothermal vent, then almost two million cubic meters of
basalt would have to be leached by the circulating fluids in
order to build hydrothermal deposits similar to the ones
observed along the Galapagos Ridge, i.e., a mound measuring 30
meters high, 5 meters wide, and 10 meters long, containing about
1500 cubic meters of sulfide. After deposition, ihe massive
sulfide deposits and their underlying crust are moved laterally
away from the rift as a result of the action of sea floor
spreading. Two phenomena may take place during this motion of
the sulfide-capped plate away from the axis of the rift valley:

 a! Dissolution of the sulfides may take place by the way of
oxidation, oxidized deposits may be dissolved by ocean
water circulating downward near the vicinity of the next
generation of hydrothermal vents and redeposited back at
the new hydrothermal sites of the rift valley; and

 b! Preservation of ihe sulfides through sedimentation,
transport on the mobile oceanic crust, and possible
obduction on land, as in the case of ophiolite-associatea
massive sulfide deposits.

An extensive marine massive sulfide deposit, as shown by ihe
Galapagos Ridge example  Figures 7 and 8!, shows ihe following
characteristics  derived from detailed chemical analyses on ten
samples from the Galapagos polymetallic sulfide deposit!
 Malahoff 1982!. The elemental analysis consists of the
following: 7 percent copper, 30 percent iron, 40 percent
sulfur, 7 percent silica, 1 percent zinc and manganese under 0.5
percent; variation from sample to sample can be large with
percentages of copper as high as 27 percent. The mineralogy
consists largely of abundant pyrite surrounded by chalcopyrite.
The average density is 4.1 g/cc. All samples show fossil biota
in the form of worm pseudomorphs, now largely with pyritic
infill, indicative of close and abundant association of the
worms with the process of sulfide deposition until excessive
heating killed them off.

Sulfide samples recovered from land exposures or from mines
may also contain fossil hydrothermal worms  Haymon et al. 1984!.
Haymon dated the fossil worms sampled from the Somail Ophiolite
to be as old as the Cretaceous.

All polymetaliic sulfides, whether recovered by dredge grab
 Figure 9! or submersible from the ocean floor, or recovered
from land-based mines, have one chemical characteristic in
common: although diverse in metallic content, the chemistry of
these mineral deposits is very simple � ail the principal
components of the mineral body are metallic sulfides.
Therefore, by composition, sulfur may account for as much as 40
percent of the content, iron for about 20 percent, copper up to
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Figure 8. Bathymetric map showing the location of the polymetallic sulfide deposits on the
Galapagos Ridge. Sulfide mount sites shown by zig-zag lines  water depth in fathoms!.
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20 percent and zinc up to 20 percent, although the averages for
zinc and copper are much less. The zinc-copper-iron ratio is
highly variable within any one polymetaillc sulfide deposit, as
well as from deposit to deposit. The sulfides mined at Noranda
in Quebec have an average of 3 percent copper and 1 percent zinc
component with silver extracted at 30 grams per ton and gold at
0.4 grams per ton  Spence and De Rosen-Spence 1 975! . The size
of ihe polymeiallic sulfide lenses mined within Noranda's
Millenbach mine  Knuckey ei al. 1985! ranges from 4,000 tons to
181,000 tons, and polymetallic sulfide deposits, located within
the "stringer" or hydrothermal feeders, range in size from 5,000
to a million tons, for a total regional ore volume in excess of
2 million tons. The Important fact to observe from these
figures is that commercial mines like Mlllenbach consist of
several smail deposits not unlike those that may be found on the
ocean floor In ihe form of individual or coalesced smokers
 Figure 6!, although the size of the mineral bodies observed to
date along the rifts of the ocean floor is much smaller than
thai of ihe continental ore bodies. A typical cross-section of
a Mlllenbach ore body is illustrated in Figure 10, with
dimensions close to that of the ridge-crest polymetallic sulfide
mounds described by Ballard et al. �981! and Heklnian et al.
�980! for the East Pacific Rise sites. The total, three-
dlmensional aspect of the oceanic mineral bodies, however, is
still not known. Recently, massIve sulfides also have been
discovered off the west coast of North America  Canadlan-
Amerlcan Seamount Expedition 1985!. The Gorda/Juan de Fuca
Ridge system, located off California, Oregon, Washington and
Canada's British Columbia, marks the site of numerous
hydrothermal vents and several sulfide deposits  Figure 11!.
Multi-beam mapping of this ridge system shows geological
structures similar to those observed over the East Pacific Rise
and the Galapagos Ridge. Geochemical anomalies have been
located over several active hydrothermal sites  Canadlan-
American Seamount Expedition 1985; Normark et al. 1982!.
Dredging and sampling by submersible have yielded zinc sulfides
with up to 50 percent zinc and 290 ppm of silver  Normark et al.
1982!. Recent detailed mapping and submersible dives by both
~ and Canada's ~ have shown these hydrothermal vent and
sulfide sites to be ubiquitous along the Juan de Fuca, Endeavour
and Explorer Ridges. Delaney et al. �984! observed
temperatures of 400 degrees C within sulfide-mound chimneys 5 to
18 meters high at a depth of 2200 meters on the Endeavour Ridge.
Hammond et al. �984! observed black smokers as well, emanating
from vents at the top of Endeavour Ridge chimneys, some of which
were 15 to 20 meters high. The northernmost ridge segment of
the Gorda/Juan de Fuca Ridge is marked by the Explorer Ridge, a
separate ridge segment with a calculated spreading rate of 4.2
centimeters per year  Riddihough 1 983!, On the shallowest
segment of the ridge, located at a depth of 1800 to 1 950 meters,
Scott et al.   1984! observed the presence of 40 sulfide deposits
along an 8-kilometer-long segment located between 49 degrees 42
minutes N and 49 degrees 46 minutes N. The shallowest high
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Figure 11. Location of the polymetallic sulfide precipitating hydrothermal vents on the Juan
de Fuca Ridge.



temperature, active hydrothermal vent was observed by Malahoff
et al �984!, located at a water depth of 1560 meters within the
caldera of Axial Volcano, Juan de Fuca Ridge, at 45 degrees 58
minutes N. This particular vent consisted of both black and
white smokers with a maximum temperature of 293 degrees C
recorded by the ~ thermlster. Low temperature hydrothermal
vent deposits, consisting of iron oxide  Figure 12! and
nontronite, surround the vent for a distance of several hundred
meters  McMurtry et al. 1984!. The extensive ocean floor
hydrothermal activity located at sites along ihe Juan de Fuca,
Endeavour, and Explorer Ridges is also characterized by the
presence of high levels of iron and manganese particulate matter
contained in a mid-water hydrothermal plume detectable tens of
kilometers away from the ridge crest  Massoth et al. 1984!.

It is particularly interesting to note that although the
Juan de Fuca �.8 cm/yr spreading rate!, Endeavour �.0 cm/year!
and Explorer Ridge �.2 cm/year! systems show morphological
characteristics of a medium-rate spreading system  Riddihough
1983!, extensive hydrothermal vents are located on all three of
these ridges with the intensity and distribution of the
hydrothermal venting comparable to those found along the East
Pacific Rise. The separation between the individual
hydrothermal vent sites appears to be on the order of tens of
kilometers. Comprehensive research conducted during the past
two years along the Juan de Fuca, Endeavour, and Explorer Ridge
systems suggests that the extent of hydrothermal activity and
poiymetallic sulfide deposition along the oceanic ridge systems
is more a function of the episodic magmatic phase of a
particular segment than of the spreading rate of the ridge as a
whole. Therefore, at any given time, a riage segment with
medium  or even slow! average spreading-rate may show active
hydrothermal venting as extensive as that found along segments
with fast spreading rates. Comparative observations between the
extent of hydrothermal activity and spreading rate suggest that
the period between active magmatic cycles, which are marked by
extensive extrusion of lava, and hydrothermal activity
accompanied by polymetallic sulfide deposition Is shorter for
fast-spreading segments than for medium- or slow-spreading
segments. The interval between magmatic constructional cycles
is marked by tectonic activity and extension of the crust within
the axial rifi. Long extensional periods lead to the
development of deep and wide rift valleys, which are extensively
rifted and faulted along the crests of slow spreading centers
such as the Mid-Atlantic Ridge. The northern end of the Gorda
Ridge is characterized by ihe presence of a deep axial rift
valley. as well. The structural setting of the Gorda Ridge,
which is the only active ridge segment located within ihe EEZ of
the United States, suggests that it is currently in a
predominantly extensional phase. In contrast, the northern end
of the Explorer Ridge, which is located within the Canadian EEZ
and where extensive sulfide deposits have been recently
observed, is marked by a prominent ridge located at a water
depth of 1600 meters. This riage segment appears to be
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completing a constructional phase in its development. The
relatively frequent magmatic constructional cycles observed
along the fast-spreading segments of the East Pacific Rise
obliterate most tectonic features; a high ridge crest with a
narrow, shallow, and frequently non-existent rift valley results
 Macdonald 1982!. Accordingly, massive polymetallic sulfide
deposits may, indeed, be present along slow-spreading ridge
segments, but they are probably separated by greater time and
distance Intervals.

Volcanically active seamounts may also show sites of
hydrothermal deposition. Lonsdal e et ai .   1 982! observed
extensive sulfide deposits located on "red" and "green"
volcanoes of the East Pacific Rise. Lolhi submarine volcano
 Figure 13!, located a kilometer below the ocean surface south
of the Island of Hawaii in the Hawaiian Archipelago, marks the
latest phase of Hawaiian hot spot activity  Malahoff et al.
1982!. This active seamount is located along the Hualaial-
Maunaloa volcanic trend of Hawaii  Figure 14!. The slopes of
ihe volcano, Lolhl, as seen in bottom photographs, show
extensive erosion due to downslope, mass wasting of ihe basalt
and talus formation. Analyses of a high resolution multi-beam
bathymetric survey and bottom photographic data over the volcano
show the presence of a large caldera-like crater, two rifts, two
pit craters  about half a kilometer in diameter!, abundant
talus, and recent lava flows, around which are located seven
acres of hydrothermal fields with abundant hydrothermal
chimneys, one to three meters high  Figure 15!. Throughout the
talus slopes, there is evidence that hydrothermal fluid has
penetrated through the talus and has deposited nontronite on the
surface of the ocean floor. Temperature anomalies of 1 degree
to 2 degrees C have been observed five meters above the
hydrothermal chimneys recorded in the photographs  Malahoff et
al. 1982, McMuriry et al. 1983!.

FUTURE ECONOMIC POTENTIAL OF POLYMETALLIC SULFIDES

Although marine polymetallic sulfide deposits may
themselves prove to be a valuable resource In the future, the
current scientific value of ocean floor sulfides lies in the
understanding of their unique processes of formation, as well as
their role as models that may be used to assist In the discovery
of analogous deposits on land. Cyprus, as well as Noranda and
Kidd Creek, Canada, all mark mining sites of polymetalllc
sulfides, and all the areas show the presence of an associated
fossil oceanic crust. Reconstructlng geological history by
studying active hydrothermal processes on the ocean floor has
given insight into ihe unravelling of ihe mechanisms by which
this Important class of long«utilized minerals was formed.

The ocean floor itself ls the site of a wide range of
precipitated hydrothermal minerals with possible future economic
potential. These deposits range from the currently-mined
metalliferous brines of the Red Sea to the active "smokers" of
the East Pacific Rise, to ihe massive polymetalllc deposits of



Figure 13. Bathymetric map of the Loihi submarine volcano, Hawaii  contours in
fathoms!. Areas covered by faults shown by shaded overlay.
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Figure 14. Location of Loihi Volcano on the Hawaiian Hot Spot trace.



Figure 15. Physiographic diagram of the summit of Loihi Volcano  spot depths in
fathoms!.



the Galapagos Rift, and to the zinc sulfide deposits of the Juan
de Fuca Ridge. All these deposits have one factor in common�
they have all been formed very recently along the presently
active mid-ocean rift system of the world, some of which are
located within the exclusive economic zones of the United
States, Canada, and many Pacific Isles.

The impact of the discoveries of massive marine
polymetailic sulfides on the ocean floor during the past five
years may leave a lasting effect on many segments of society.
The United Nations' law of the sea negotiations are only now
taking into account these recent scientific discoveries.
Manganese nodules, whose distribution on the ocean floor has
been relatively well mapped, represent a "two-dimensional, "
largely non-renewable deposit and may no longer be the prime
mineral resource of the ocean floor. Their commercial
importance may be overshadowed by the economic potential of the
renewable poiymetallic sulfide deposits or the non-renewable
bui cobalt-rich manganese crusts of Pacific Basin seamounis.

The technology of marine mining may take a dramatic turn
from broad area "combing" of the seafloor for manganese nodules
to precision spot-mining of polymetallic sulfide deposits with
techniques that are currently under development  Figure 9!. It
may even be possible to utilize the energy available in higher
temperature hydrothermal vent waters as a power source on ihe
ocean floor. The relatively simple geochemlcai composition of
the polymetalllc sulfides, compared to that of manganese
nodules, taken together with ihe availability of land-based
plants currently processing polymetailic sulfides, may make
mining seafloor polymetalllc sulfides an even more attractive
proposition in ihe future, although the market price of copper
and zinc has to dramatically increase in order to make ocean
min I ng of polymetal I ic sulfides an economic reality� .

Large-volume, sediment-hosted polymetailic sulfides, such
as those that form the largest zinc ore bodies found In British
Columbia's Sul I Ivan Mine  Hamilton I 983!, have yet to be
observed on the deep ocean floor, although ihe current
deposition of sediment-hosted, polymetallic sulfides has been
observed to take place In the Guymas Basin  Lonsdale et al.
1 983!. This Is primarIly due to the fact that the research
emphasis to date has been focused upon mid-ocean ridge-crest
processes. Possible sites of active polymetalllc sulfide
precipitation of the lower temperature sediment-hosted, zinc-
rich variety may be located within active rifts of back-arc
basins of the Western Pacific such as the Lau Basin, the North
Fiji Basin, the Bismarck Sea, ihe Mariana Basin, and ihe Bonin-
Ogasawara Trough. The marginal basins of the Western Pacific
mark the new frontiers in the study of polymetallic sulfide
deposition.

ORIGIN OF COBALT-RICH MANGANESE CRUST -- THE HAWAIIAN EEZ

In contrast to ihe rapidly forming ocean floor
hydrothermally derived polymetallic sulfides, cobalt-rich
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manganese crust accumulates by precipitation from ambient
seawater at a very slow average rate of a few mliilmeters per
million years on the surface of ancient submarine volcanic
terrain. Thus ancient seamounts formed tens of millions of
years ago on the ocean floor, probably along a now extinct mld-
ocean ridge segment, are the best candidates for thick
accumulated cobalt-rich manganese crust precipitation. One area
of cobalt-rich manganese-crust-bearing seamounts ls found along
a chain located west of the Island of Hawaii  Figure 16!.

The accumulation of cobalt-rich ferromanganese crusts at a
rate of a few mlllimeters per million years has preserved In the
accumulation process the history of the chemistry of the world' s
oceans. The "tree ring"  Figure 17! microstructure of the
crusts shows changes ln the mineral composition as a function of
age and water depth. The cobalt-rich ferromanganese crusts on
the Hawaiian seamounts have experienced two traverses through
time in the Pacific Ocean. The first traverse is a vertical one
from shallow to deep water as a result of Isostatic subsidence
of the seamount surface with age and drift away from the
spreading axis. The second traverse Is from tropical waters to
subtropical waters as a result of the seafloor spreading
process. The seamounts such as Cross, located west of the
Island of Hawaii  Figure 18! have moved four thousand kilometers
northwestwards from their origin south of the equator  Figure
19!. These two fundamental processes have not as yet been taken
Into account in the discussion of ihe chemical and mineral
variability in the cobalt-rich crusts. The detailed chemical
and mineralogical stratigraphy of the crusts has as yet not been
examined.

As may be expected, the early history of Cross Seamount was
one of continuous construction through vulcanism  about 80
million years ago! near the crest of the early East Pacific
Rise, followed by mass wasting and talus formation of the
seamount surface. During the subsequent subsidence of the
seamount as it migrated away from the ridge axis, Initially
northward for the first 40 million years  Figure 1 9!, travel
distance 4000 kilometers, the seamount surface began
accumulating polymetallic crusts at an overall average rate of 2
mlllimeters per million years  Halbach et al. 1983!.

The best preserved and undisturbed history of the
accumulation is probably locked in the stratigraphy of
accumulated crust or solid substrata such as that formed along
stable ridges of the seamount surface  Figure 19!. To date only
shipboard dredge hauls of crusts from Cross and other seamounts
in the Hawaiian area have been collected. These samples Include
enigmatic crust samples with apparent stratigraphic onlaps,
suggesting that deposition on the sub-strata has been
discontinuous as a result of the physical disturbance of the
sub-strata. The stratification of the cobalt crusts has
resulted apparently from changes in the chemistry of the
precipitated crust following major geological and oceanographic
events such as the phosphorite events associated with the
expanded oxygen-depleted event of the mid-Miocene  Kennett 1 982!
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Figure 16. Bathymetric map of the southern end of the Hawaiian Islands chain, show-
ing the locations of surrounding seamounts.  Contour interval is 500 meters!.



Figure 17. Section of cobalt-rich manganese crust, from Mendelssohn Seamount, Hawaii.
Darker crust represents cobalt-rich manganese crust accumulated on rock substrate  lighter col-
or!. This photograph was provided by Ms. Denys VonderHaar.
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During this period, apparently the productivity of the world
ocean increased, giving rise to the vertical expansion of the
oxygen minimum zone, creating anoxic zones in the underlying
sediment which, combined with the increase in the phosphate
content of the ocean, led to ihe precipitation of phosphorite.

During their eighty million year  M. Prlngle, unpublished
Potassium/Argon data! history  Figure 20! the Cross Seamount and
other associated seamounts crossed the equatorial high
productivity zone about 15 million years ago. This event is
probably detectable in the stratigraphic record of the crust by
a possible unconformity due to increased sedimentation rates and
the expansion of the oxygen minimum zone  increased
dissolution!.

During the past five million years, Cross Seamount and the
other Hawaiian seamounts migrated northeastwards from a water
depth of 5500 meters at the base to a water depth of 4400 meters
at the base. This apparent uplift of the seamounts has resulted
from the portion of the oceanic crust upon which the Hawaiian
seamounts are located, crossing the upwarped Hawaiian swell of
the Hawaiian Hot Spot. This migration has resulted ln the
unusual juxtaposition of ihe Hawaiian seamounts  80 million
years old! against the nearby currently active submarine
volcano, Lolhl.

Several reports on the geochemistry of ferromanganese
crusts in seamount and plateau settings have recently appeared
in the I Iterature  Craig et al . 1 982; Hal bach et al . 1 982, 1 983;
Halbach and Manhelm 1984; Halbach and Puteanus 1984a, 1984b;
Commeau et al . 1 984; Apl In 1 984; Apl in and Cronan 1 985! . Other
than these reports, few investigations have been devoted
exclusively to the study of ferromanganese crusts. The majority
of work carried out to date has concentrated on the highly-
studied abyssal ferromanganese nodules and has been extensively
reviewed  Glasby 1977!. Other studies which have resulted in
the recovery of crusts have had primary goals of a geological or
geophyslcai nature and have thus not concentrated on the
geochemistry of the crusts  Hamilton 1 956; Lonsdale et al. 1972;
Natland 1976! .

The high cobalt content of seamount deposits  approximately
five times greater than In abyssal nodules!, along with their
abundance within the 200 mlle exclusive economic zone of Hawaii
 Figure 21! and several Pacific sovereign nations, have
generated an interest in crusts as potential economic mineral
deposits. The first intensive work on ihe distribution and
mineralogy of cobalt crusts was conducted along the Hawaiian
Ridge by McMurtry and De Carlo  personal communication!. As a
result of their preliminary analytical work, McMurtry and De
Carlo found a distinct relationship between water depth and
mineralogy of the crusts as follows:

1. That crusts from shallow waters  less than 1000 meters!
contain more cobalt than deep water deposits.

2. That older crusts from the northwestern end of the Hawaiian
Archipelago and from the Cretaceous off-axis seamounts are
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Figure 20. Migration path taken by Cross Seamount across the Pacific Ocean as a result of
seafloor spreading since formation of the seamount 80 million years ago.
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thicker and cobalt-enriched relative to younger, on-axis
deposits  De Carlo et al, 1984!.

Depth relations of cobalt, nickel, and manganese show an
increase of crust concentration with decreasing water depth,
whereas iron, silicon, and aluminum show either no or opposite
trends with water depth. Manganese shows very high correlations
to copper and nickel, as expected if the carrier phase Is

Mn02, whereas Iron shows the opposite trend of a diluent
phase.

Within the study area of the Hawaiian EEZ, De Carlo et al
  1985! have shown that the crusts may vary in thickness from a
few milllmeters to tens of centimeters depending upon the age
and location of the dredged sample. The principal components of
crust sampled within the Hawaiian EEZ include 40 percent of
manganese oxide, 23 percent iron oxide, 1 to 2 percent cobalt
oxide, 2 percent titanium oxide, 0.7 percent nickel oxide, and
less than 1 percent of copper, zinc, and lead oxides. Silica
together with alumina may account for up to 35 percent of the
total. Of particular interest Is the presence of platinum which
may account for up to several parts per million of the
composition.

Clearly, In the economic sense, cobalt is the driving
constituent, since unlike the manganese nodules the cobalt-rich
manganese crusts have relatively low proportions of nickel and
cop pet ~

ECONOMIC POTENTIAL OF COBALT-RICH MANGANESE CRUSTS

Of all ocean minerals ihe cobalt-rich manganese crusts have
currently the greatest potential for early commercial
development. Primarily this is due to the relatively high
cobalt content of the crusts and their occurrence within the
clearly-defined EEZ of the United States In Hawaii. There are
potentially tens of thousands of seamounts in the Pacific Ocean
that could be encrusted with the cobalt-rich manganese crust.
However, those seamounis located within the Hawaiian area of the
U.S. EEZ present both mlneralogically and politically good sites
for exploitation.

The drawbacks for immediate exploitation are, however,
numerous. The drawbacks include a sparse research base, much
less than that for polymeiallic sulfides, highly variable
terrain on the seamounts, and a high variation In the
thicknesses of the crusts from one area to another on the
seamount surface.

To date, because of the virtual lack of a continuous bottom
photographic coverage of any of these deposits, virtually
nothing is known of the variatlons in the morphology of the
crusts as a function of depth, variability In the surface extent
of the crustal cover, or the geology of the base strata  sub-
strata!. Furthermore, no systematic studies of the benthic
biota associated with the manganese-cobalt crust deposits have
been carried oui. If ihe crusts are ever to be commercially
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mined, it is ihe benthic fauna living on ihe crust at water
depths from 500 to 3000 meters that will be largely affected by
the mining operation. Included In the assemblages of fauna
present at that depth are corals, some of which may be rare and
commercially valuable species. Other benthic fauna such as
sponges may preferentially colonize zones of crust formation.
The relationship between faunal assemblages, slope of the
terrain, nature of outcrops, geographic position on the
seamounts, presence or absence of manganese crust, water
circulation patterns, sedimentation patterns, and long or short
term slope stability is unknown. An understanding of these
basic patterns and factors is essential in order to technically
round out the forthcoming environmental impact statement for the
potential manganese crust deposits on the seamounts of the
Hawaiian Island waters. Technologically the cobalt-rich
manganese crusts are located at a favorably shallow depth range
from 1000 to 3000 meters. The relatively shallow depth may lead
to the development of less expensive mining apparatus than that
required for the mining of manganese nodules at a water depth of
5000 to 6000 meters.

Detailed studies by Malahoff et al. �985! on the
distribution of benthic biota and cobalt-rich manganese crust on
Cross Seamount showed that biota is sparse, that the few
precious corals sampled and photographed on Cross Seamount are
located at water depths less than 1000 meters, and that no
exotic or specialized species were observed to be associated
with the cobalt-rich manganese crusts. For instance, of the
total of one quarter million square meters of the surface of
Cross Seamount studied, only ten thousand individual biota were
observed. The edifice of the seamount, however� is badly
scarred by submarine landslides that have generated large chutes
of angular talus, which is only thinly covered by crust. It is
only the narrow, geologically stable, radiating ridges of the
seamount edifice that are covered by cobalt crust a few
centimeters thick. Clearly, ai this stage of knowledge, a
clear-cut economic potential of cobalt crust would be difficult
to construct.
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COMPARATIVE PACIFIC BASIN LAND LAWS
AFFECTING MINERAL PROCESSING  PLANTS!

David L. Callies
William S. Richardson School of Law

University of Hawaii at Manoa

INTRODUCTION AND STUDY SYNOPSIS

Through the Sea Grant College of the University of Hawaii,
the National Oceanic and Atmospheric Agency of the U.S.
Department of Commerce  Ocean Mining and Minerals Division!
supported In 1983-1984 an Investigation Into the land, planning
and environmental laws and the economic/business climate
affecting the location and operation of a manganese nodules
processing plant in six Pacific Basin/Rim countries: Australia
 Queensland!, Canada  British Columbia!, Ecuador, Fiji, and the
Philippines. Following a literature search and preliminary
report and analysis on each country, a senior member of the
project team visited each country to Interview public and
private sector experts In land use and environmental law, and in
business and economics.

The processIng plant "model" we used as our hypothetical
basis was developed by Mr. Ray Jenklns of Hawaii, an engineer
and consultant with substantial credentials in the minerals
processing field, having operated or helped operate and develop
processing plants in several international locations. We
postulated a manganese nodule processing plant located at an
existing or easily developable port facility requiring
approximately 250 hectares �40 if tailings are disposed of on
land! employing up to 1500 persons and using either a leach
 cuprion or sulfuric acid! or leach and smelting process.

We chose the countries from a list of several dozen with
the following criteria in mind:

1. Geographical diversity.
2. Institutional and legal system diversity.
3. "Real-world" potential for such a processing plant  a

theoretically suitable site and no known objections to such
a plant!.

Based upon a preliminary analysis of the laws of the six
subject countries, a series of commonallties appear which will
confront any consortium proposing to locate an ocean minerals
processing plant of any size in Pacific Rim/Basin countries.
Moreover, most countries developed one or more special
techniques to accommodate large and unusual projects of this
size. What follows are selected examples of these commonalitles
and special techniques.
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SUMMARY OF COMMONAL I TIES

Based upon our survey of literature, correspondence,
examination of selected laws and conferences, and interviews
with private and public sector experts In ihe six subject
countries, the following commonalltles emerged:

Virtually all countries surveyed have a relatively
sophisticated environmental impact analysis program, either at
the national or regional level of government, which is either
provided by statute or by means of formal regulatory review.
However, In common with the U.S. system  NEPA! such an analysis
Is largely informational only, and has no formal effect on the
development approval process. On the other hand, most
"approving" agencies are represented in the environmental impact
assessment process, therefore making such approvals unlikely
should the process uncover ihe probability of severe
environmental consequences of the proposed development.

Virtually all nations surveyed contained statutory schemes
which require special permits either for the ownership  and, to
a lesser extent, use! of land by non-natlonals, or investment of
resources for business purposes by non-nationals, or both. The
more economically aggressive of the subject countries hastened
to add that the agencies responsible for the administration of
such laws provided a service for prospective foreign investment
rather than a stumbling block to Investment of the kind
contemplated for ocean minerals processing.

A bare majority of the countries surveyed used an
extraordinary process of permitting for large Industrial
projects such as that posed by our hypothetical. In most cases,
such processes are administered at the regional or national  as
opposed to the local, which Is the traditional point of
administration of land use and some environmental laws In the
United States! level. Indeed, most such permit processes
override or take precedence over local land use and planning law
regulations, where applicable.

As a corollary to the above, most subject countries have a
well-developed system of local land use plans and controls.
However, these are primarily evolved to deal with urban problems
and at a scale substantially smaller than that posed by our
hypothetical ocean minerals processing plant. Therefore, to the
extent applicable to the sites examined, these local land laws
were largely inapplicable or superseded by regional and/or
national land use schemes.
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In virtually every country there are specific laws which
govern the extraction and processing of minerals. However,
virtually none of these laws apply to the processing of minerals
alone, most particularly If the extracted mineral to be
processed comes from outside the country. In only one country
was It suggested that such laws applied In any event.

In half the subject countries, some level of military
approval at the national level would be necessary for such an
ocean minerals processing plant, not because of the strategic
nature of the minerals, but because the location -- coastal
corresponded with a national boundary which would clearly make
any such major Installation of potential military significance.

In most subject countries, there were specific permissions
required under a statutory legal regime applicable only to
ports. However, in half of these, ihe regime Is interpreted to
apply only to existing ports, which were In all cases too
crowded to provide the land necessary for the scale of plant
hypothesized by our study.

NrmtjJ!!!
Virtually every country has, officially or unofficially, a

"lead agency" to shepherd complete projects through the
development process, whether it be an executive agency  like the
Premier's Department and Coordination General in Queensland,
Australia!, a financial review and planning agency like the
Foreign Investment Review Board In Canada  Federal level!, the
Board of Investment in the Philippines, or an umbrella review
agency like INDERENA in Colombia.

SUMMARY/OUTLINE OF SPECIAL TECHNIQUES AND MECHANISMS APPLICABLE
TO MAJOR FACILITIES SUCH AS OCEAN MINERAL PROCESSING

AuztcaJJu
One of three processes by which large industrial/commercial

developments may be approved In Queensland  ihe others being
through "normal" local government channels and "prescribed"
development!, ihe Franchise Agreement is essentially a
legislatively-enacted development contract negotiated between a
developer and the Queensiand Premier's Department covering the
economic, fiscal, land use, and technological  infrastructure!
aspects of economically significant and/or extremely large
projects. Environmental restrictions are largely self-
contained, and local land use permitting requirements are
streamlined or superseded. The Franchise Agreement is passed
by, and thus becomes an Act of, the Queensland Parliament. As
such, it is legally superior to all local government law and
probably takes precedence over general Parliamentary laws with
which It may conflict. The Agreement may also provide for a
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series of subcontracts on specific topics like harbor usage,
power and water supply, which will have less than Act of
Parliament legal status. Moreoever, it may be amended by
subsequent general law, clauses to the contrary within li
notwithstanding  
GaaacM, �974  !ueensland No. 1957!!, and ln this respect
differs from developing agreements In, for example, California
and illinois.

Nearly 90 percent of the land in Fiji Is owned In fee by
native Fljians in traditional landholding units resembling
family groupings or tribes. The "agent" for these landholding
units for land use transactions outside the unit is a Native
Lands Trust Board which has authority by statute  Native Lands
Trust Act! to lease  but to convey no greater Interest! native
land to non-native developers provided the land is not ln a
native reserve, occupied by native Fljians, or required by
native Fljlans for maintenance and support. Most undeveloped
land in Fiji Is native land under the jurisdiction of the Native
Lands Trust Board which imposes the restrictions, if any, upon
commercial or industrial development.

Passed early in B.C.'s history to protect critical fish
habitats so Important to the province's economy then, the
Fisheries Act requires a special review and permit for any
activity with the potential for affecting fisheries. As
virtually no coastal development of any sIgnificance is likely
to have na effect on such fisheries, ihe view conducted by the
provincial Department of Fisheries is critical for any ocean
mineral processing project. Indeed, such reviews and permits
have been requested of the several projects currently operating
in B.C.

lHDEBEHB
Created by relatively recent legislation, INDERENA ls a

clearing house for all natural resource activities in Colombia,
with a fair amount of discretion in approving projects.
INDERENA is composed in part of representatives of various
agencies with statutory responsibility for natural resource
development.

Originally formed to deal with system of settlement/housing
distribution, the Human Settlements Commission ts responsible
for the approval of fourteen municipally-drafted plans in
accordance with general statutory guidelines. Such plans
contain areas designated for commercial and industrial
development. Once approved by the Commission, local zoning laws
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are passed by the municipal iiles which must conform to the
Commission-approved  or modified! plan. Such plans also may
contain designated cities for projects of National Significance.

We discovered no effective coastal zone protection
legislation comparable to the U.S. CZM program, nor coastal
acquisition program on the model of Great Britain's Operation
Neptune and Heritage Coast acquisitions. The closest thing to
such a program was the Australian national government's Great
Barrier Reef Protection Act which is really a piece of special
area protection legislation that just happens to protect a
coastal resource, similar to, for example, New York~s Adirondack
Park Act, Great Britain's national parks legislation, and
France~s special reserve legislation protective of ihe areas
like the Camargue.
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JURISDICTIONAL ISSUES AFFECTING THE DEVELOPMENT OF
NEW OCEAN MINERAL RESOURCES: NECESSARY REGIMES

Myron H. Nordquist
Herrlck and Smith

Washington, D.C.

I was recently asked by several commercial entities
interested in deep seabed mining to give them an evaluation of
the options available. Today I suggest we put on the hat of a
prospective deep seabed Investor and look at three broad options
in light of several major considerations. Earlier speakers have
explained about the United Nations system and the reciprocating
states system. The presentation that led off this panel
Indicated that there is activity to look at within the exclusive
economic zone. Indeed, for the entities that I am advising, the
first baseline interest is in deep seabed mining within the EEZ
of the United States. It Is probably worth bearing in mind that
about 40 percent of the ocean is, in fact, now covered by EEZs
or accepted as national continental margin beyond that. Ii may
also be worth recalling that If there were a plundering of the
"common heritage" it was by those states that sold the 200-mlle
limit, sold the archipelagic regime, and sold the definitional
provisions In the Convention that are designed to insure that
every drop of oil goes to the coastal state. When you hear
sanctimonious statements about protection of the common
heritage, it may be well to recall who sold it out. In any
case, there are three issues that I would like to discuss: the
first has to do with title, ihe second has to do with control,
and the third with risk.

With respect to title under the UN regime, if you are a
party you should be okay unless a conflict develops with a non-
party. Some nations, perhaps the Japanese, perhaps the West
Germans, are covering their bet by trying to get recognition
from the UN at the same time they are getting it from the
reciprocating states. For a non-party, or a non-signatory, e.g.
ihe United States, it is very difficult to get good title under
the UN regime. About the only option for a company would be to
pick a country of convenience and try to use that party status
of that country.

Under the reciprocating states regime, ihe title Is good
vis-a-vis the other parties, but conflicts are predictable.
Although the USSR's bid has not been opened, I am willing to
speculate that It will overlap with all ihe known or strongly
suspected claim areas of the reciprocating states In the
Pacific. Non-parties to the reciprocating states regime have no
obligations to recognize the reciprocal rights. Perhaps some
might, but it is rather unlikely if they are dedicated to the UN
system. Thus, the reciprocating states regime Is not too happy
a legal setting in that there is a big cloud on the title. Over
one hundred countries will noi recognize the validity of the
rights. As Alex Krem may point out, this makes bankers rather
nervous.
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Under the exclusive economic zone, the title is -- at least
out to the 200-mlle zone -- internationally undisputed, assuming
that there are no delimitation Issues that could arise with
islands or submerged features. But domestically In the United
States, there are some uncertainties. The main purpose of the
EEZ Proclamation insofar as hard minerals ln the United States
are concerned Is that it picked up the area that Is beyond the
outer continental shelf and out to 200 miles. Now, insofar as
the International right to that area, there would be no
controversy about the United States Government giving out a good
title to a resource there. Domestically, however, that regime
has already been challenged. It is predictable that if the OCS
Lands Act was used as the legal vehicle for giving out a lease
right now, the environmental community would file a lawsuit.
Congress has to sort out jurisdiction over the area that is
beyond ihe outer continental shelf jurisdiction as Congress
intended and out to 200 mlles. Moreover, Congress certainly has
to deal with the regime applicable beyond the 200-mile zone on
the continental margin.

Turning to a second major issue, that of control, which
might be paraphrased as "Who's ihe boss," under the UN system,
the concern is that ihe international authority is responsive to
a UN constituency. The United States is noi a signatory and
certainly there is nothing to suggest that it is going to become
a party In the near term. This means that U.S. investors are in
the circumstance where they look at the UN system and compare it
against the systems in which they commonly invest In other
developing countries. One could say, from a control point of
view, is it any worse for an investor to deal with an unstable
developing country or to deal with the UN system2 My view is
that most of the companies would much prefer to deal on a
bilateral basis. They seem to lack confidence in being able to
control the negotiations as well. When there Is a negotiation
with a country one on one, typically there are hard and
immediate economic interests at stake and, accordingly,
pragmatic deals can be cut that have a way of sticking.
Unfortunately, with the United Nations arrangement, no country
is so deeply hurt or helped by deep seabed mining that there can
be real protection based on pragmatic considerations. For an
investor, there is much more posturing and much more injection
of political principles in UN negotiations. Ironically, I think
that the UN probably has a system that if there was investment,
It might well work out. I am not personally so pessimistic
about It. Bui I do not see the major companies, when they have
other more attractive alternatives, acceding to that kind of
multilateral control. I think that the investors tend to go
where the rules and regulations are more predictable.

Under the reciprocating states arrangement, we do have a
regulatory regime that was specifically tailored to deep seabed
mining. Indeed, that regime was very carefully negotiated with
the hard minerals companies themselves. Some say It was almost
a "sweetheart" regime that was created. Control, in this
instance, is lodged in the lead agency, which is NOAA. NOAA is
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very keen to have the program go. There is strong support from
the White House and the State Department. The U.S. may be
motivated to justify the decision not to sign the Treaty as much
as anything else. But under the reciprocating states regime,
ihe major issue of control is fairly satisfactory.

Under the EEZ regime, at least in the United States, the
major issue of control may or may not be better for Investment
than under the reciprocating states regime. As noted, Congress
has yet to lay out the detailed laws. While the signs are
positive, until they are laid out, there Is always reason to be
concerned. We do know that when President Reagan came Into
office one of his prime objectives was to gain access to
strategic minerals. Perhaps the major shift in the U.S.
attitude on the LOS Convention was In the Department of Defense
when the concern with access to strategic minerals seemed to
rise above concern for navigation and overflight. This was a
very dramatic but discernable shift in policy with very
important consequences. But, in any event, there is a weil-
known Reagan Administration policy to foster self-sufficiency on
strategic minerals. That attitude carries over into the
Department of Interior, certainly to Secretary Clark. There Is
a strong Administration support for getting the kinds of systems
in place, rules and regulations under the EEZ, that would very
much encourage investment. Some of ihe actions by the
Department of Interior to date are very laudable. The mapping
program that has recently been concluded under the GLORIA system
has added a great deal to the knowledge of the West Coast EEZ.
Resul is mentioned off Hawall and in the Canadian EEZ give
investors no reasons to be discouraged. On the other hand,
Interior has tried to stretch iis oil and gas authorization into
being a hard minerals authorization. While there Is probably
enough general language in their OCS statutes to support their
position off the mainland, interior probably should go to
Congress and ask for authorization to cover the territories and
islands.

With respect to the third element, that of financial risk,
certainly the perception Is that 'under the UN regime the system
would be very burdensome. The production limits on minerals
tend not to warm the hearts of the free markeieers; the
mandatory transfer of technology to ihe Enterprise and the
requirement to identify ihe sites thai would be made available
to the Enterprise are not too appealing. These requirements
certainly add costs. The companies seem to be willing to
compete with one another, at least they say they do, but they
worry about an Enterprise where there seems to be an inherent
conflict of interest. In other words, would the Authority not
really have an incentive to give financial breaks and special
considerations to its own entity vis-a-vis them?

Under the reciprocating states regime, again, much of the
same comments that were made about control would apply. It is a
regime that was set up with low up-front costs, the size and
configuration of the mine sites were made with the specific
application of manganese nodule mining in mind, there is long
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enough duration, etc. It Is a good regime from a financial risk
point of view. Unfortunately it still seems to have that fatal
flaw of not being recognized by others ln sufficient numbers.

With respect to the EEZ, the U.S. Is still considering what
It is going to do. Even lf lt were to proceed under the OCS
Lands Act, Section 8  k! requires that the leases be awarded on
the basis of the highest cash bonuses. This Is a major concern
of the mining industry. There Is an oil and gas mentality at
Interior based on quite different criteria such as a known
resource and a developed technology' In the case of the hard
minerals, it ls very difficult to know what the market value of
the lease is, and certainly there is a pioneer status, maybe a
pre-pioneer status to consider. It would probably be a case
where the government would be asked by the Industry to share
some of the risk rather than expecting industry to put up front
money on the table. There may be a way for Interior to twist
around 8  k!, but it gets back to the fundamental point that you
really do not have in place a hard minerals regime for the U.S.
EEZ. Congress will cooperate In developing such a regime. But
Interior has to be a little bli more aggressive in the policy
area ln the same degree they have been in the technical area.
Certainly their attitude has been outstanding. There is an on-
going concern ln the industry about the balance between
environmental protection and development. That is, so far there
seems to have been a disproportionate amount of attention put on
the environmental aspects and not enough on the real definition
of attractive mine sites. But again, across the board, Interior
has been very responsive and shown a lot of flexibility.

We are not supposed to speculate at meetings like this.
But I would like to end with some speculations anyway, maybe
they can be called predictions. At least it is my present
opinion that the first commercial deep seabed mining will not
occur beyond national jurisdiction but will occur in the EEZ of
a stable government such as the United States and that it will
be undertaken by an international consortium. I believe the
site will probably be in the Pacific, in water depths that are a
third or less of those we have become accustomed to thinking
about for manganese nodule mining. I doubt that ihe resource
will be manganese nodules but probably the concentrated surface
deposits, the crusts, and that this mining will probably occur
before 1 995, the predicted start-up date that you have heard
about for manganese nodule mining. Probably the mining will be
for a combination of minerals that has not yet been publicly
stated. I would also say that the technology is not going to be
a major Impediment. I think that the transport and the
processing also are likely to be very conventional. Thus, I
would I Ike to speculate in a positive way that In that 40
percent of the ocean that has been made available for deep
seabed mining under the Law of the Sea Convention, the prospect
for mining in the intermediate term Is excellent.
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F INANCING OCEAN MINERAL DEVELOPMENTS:
FEASIBLE UNDER WHAT TERMS2

Alexander J. Krem
Vice President

Investment Banking Group
Bank of America

INTRODUCTION

What I would like to do today is review the economic
background In which UNCLOS III was developed and the current
economic situation in the mining industry � not because this
audience is unfamiliar with this situation, but to provide a
context for my subsequent remarks. Thereafter, I will review
the provisions of the deep seabed mining regime as lt relates to
financing. Finally, I will discuss financing In general and as
It relates to opportunities in the deep sea.

BACKGROUND

The 1 960s were heady times. Worldwide growth and
investment were increasing steadily and without Interruption.
The postwar economy, which had suffered relatively minor
recessions, continued to expand with a healthy vigor.
Worldwide, investment continued to grow.

This expansionary period produced steadily rising prices
for metals, reflecting an Increased demand from all sectors. As
demand increased, a perceived scarcity of supplies developed as
resources were used. During this period, it was common to talk
about exhausting supplies of minerals within a generation or
two. In such an environment, the deep sea and its tremendous
mineral resources seemed a logical area for development.

Significant structural changes to occur in the 1970s would
change all this. However, as UNCLOS III was being negotiated,
the long-term significance of the events of the 1970s was not
yet clear, and work continued against ihe backdrop of scarce and
rapidly depleting resources and optimism for continued global
expansion.

I~ZQa
We are emerging from a decade of shock and stress unlike

any known in modern peace time, the results of which were not
contemplated by those many able and hard-working people who
drafted the conventions of UNCLOS III.

The 1973 oil shock followed shortly after President Richard
Nixon's announcement that the U.S. dollar would no longer be
linked to gold. These two shocks were followed again In 1979 by
the second oil shock.

The effects of these events were staggering. As the price
of oil skyrocketed, the value of other commodities fell in
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accordance with obscure economic laws. The long established
parity of currency vanished as the Bretton Woods agreement
collapsed.

The resu!t was raging inflation. Major cost overruns
occurred In most projects, both public and private.  The Hong
Kong subway Is the only notable exception!. A long and peaceful
era of stable prices, foreign exchange rates, and expectations
was destroyed, and with It the certainty necessary for
businessmen to plan, to invest, to conduct their businesses with
confidence.

The same increase in prices which made the oil producers
rich made the Third World desperately poor. These nations
turned to the West to borrow money to meet their balance of
payments, to continue their ambitious investment plans made and
initiated during the halcyon days of the 1 960s and early 1 970s.
For the first time in modern history, commercial banks were
lending to Third World nations. Prior to this time, Third World
nations borrowed not from the commercial banks but from the
governments of the developed world.

Gone is the euphoria of the post-war period. The cold
shower of the 1 970s Is still well remembered. A new sense of
realism has emerged in the 1980s In which we cannot lose the
haunting fear that the runaway inflation and massive
dislocations of the 1970s may reappear. Worse, we are teetering
on a tightrope between rekindling the ravaging inflation of the
1970s and plunging into a period of massive deflation and
depression. The unnatural strength of ihe U.S. dollar against
foreign currencies today in the face of the massive borrowings
by ihe U.S. Treasury presents a paradoxical enigma which is all
the more troubling. Increasing pressure to raise trade barriers
and new calls for national protectionism add to the spectre.

~marM
Mining has traditionally been a highly capital-intensive

industry with a long investment payback period and ls thereby
vulnerable to troughs in economic cycles.

In this context major mining corporations are determined to
reduce their risks. They are doing this in several ways:

First, cross-border investments are limited. If investing
abroad is necessary, agreements are made with foreign
governments which are considered friendly and stable.
Agreements involving a wide variety of foreign nations are
certainly avoided.

Second, large projects are avoided. With fingers still
burning from the cost overruns of the 1970s, multinational
corporations prefer many small projects to a few massive ones.
In the 1 980s small is beautiful.

Third, more project sponsors are forming joint ventures.
This, again, enables each of the participants to reduce capital
outlay and share commercial risks with venture partners.
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Fourth, lower cost methods of exploring, producing, or
recycling metals are being developed. These new technologies
Include low  or lower! energy input refining, smelting,
reducing, etc. Because the costs of developing new mines are so
high, we can expect more and more research and development into
these alternative methods of producing metal.

World metal prices are at a low level. There have oeen no
significant price increases since 1 979. Despite the rather
healthy recovery within the U. S. and Pacific Basin In the last
several years, metal producers have not enjoyed any of that
benefit. This Is because the recovery was not smokestack lead.
Furthermore, it was not worldwide.

Today, cost of producing major metals exceeds the market
price for them. The average market price for nickel today Is
$2.30 per ton. Cost of producing nickel, excluding debt
service, is in excess of $3.50 per ton. It is tough making
money producing nickel. The market price of copper Is around 62
cents, yet a U.S. producer needs 90 cents to break even, before
debt service.

In the face of this, substitution and recycllng are
hallmarks of the I 980s. New, less expensive products are
substituted for traditional ones. Plastics and ceramics are
being used widely in cars in place of metals. PVC pipes have
replaced pipes made of traditional materials. In cans, tin-free
steel and aluminum have taken the place of tin. Plastic often
takes the place of copper and lead. Lead-free gas has further
hurt lead prices. Recycllng is now economically feasible.
Copper, aluminum, and steel are largely recycied.

The Third World nations, staggering under breathtaking
foreign debt burdens, are increasing their production of ores
and metals. This overproduction in a period of oversupply
depresses metal prices further.

SIGNIFICANT PROVISIONS OF UNCLOS III

When UNCLOS III convened, deep seabed resources were ihe
most significant issue before lt. Throughout the more than
eight long years that UNCLOS III met, Issues surrounding seabed
rights and regulations proved most intractable.

Significant provisions  from the point of view of my
analysis! of the Seabed Mining Convention of 1982 can be
summarized as follows:

The Sea-bed Authority was created with full and exclusive
control over "the Area," that is, the deep sea. State
activities in the area were to be carried out for the benefit of
mankind as a whole, "taking into particular consideration the
interests and needs of developing states and of peoples who have
not attained full independence or other self-governing status
recognized by the United Nations ... "  IJ. In addition to
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control over the deep seabed, "ihe Area," the Sea-bed Authority
was also to receive payments or contributions in kind by coastal
states for the exploitation of mineral resources on their own
continental shelves beyond 200 miles P2!.

Article 144 of the Convention requires the Sea-bed
Authority w a! to acquire technology and scientific knowledge
relating to activities in the area; and  b! to promote and
encourage the transfer to developing states of such technology
and scientific knowledge so that all States Parties benefit
therefrom" f3!. Furthermore, the Convention contains a general
mandate calling for the effective participation of developing
states in the Area L4!.

The Sea-bed Authority Is charged with an express obligation
to control mining activities as necessary to stabilize the
market price for the same metals mined by land-based producers
�!. The amount a mine may produce would be limited by a
ceiling, a formula linking seabed mineral production to land-
based nickel production. These restraints would prevent an
oversupply of minerals which could jeopardize the land-based
producers, especially those In the Third World.

The Sea-bed Authority would establish the Enterprise,
authorized to mine the deep seabed on behalf of the Sea-bed
Authority. The Enterprise would have first choice of sites
between the two submitted by any applicant for mining.
Additionally, an applicant would have to agree to divulge Its
technology to the Enterprise if thai technology were not readily
available on the open market. Furthermore, no technology would
be permitted for use at the mine site unless lt had been made
subject to a transfer agreement with the Sea-bed Authority.

The Enterprise would have available to it very generous
financing. Interest-free loans would be available to cover one
half of its expenses f6!. The remaining one half of its
financing requirements would be guaranteed by all states parties
in accordance with their general assessments In the United
Nations regular budget i7!. Since ihe U.S. is a major
contributor to ihe United Nations now, this financing scheme
implies that the U.S. would be principal lender and guarantor to
the Enterprise. By one estimate, the U.S. would have to provide
$125 million in interest-free loans to fund mining activities of
the Enterprise $8! and, by extension, an additional $125 million
in guarantees. My own feeling is that this estimate Is low.

It seems unlikely to me that any commercial party would be
interested ln competing with the Enterprise. It Is bad enough
to enter a contest with someone who has the right to make the
rules as he goes along. Ii is even worse when you know from the
beginning that those rules are designed to give you an inherent
and continuing disadvantage. With no start-up costs, financing
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costs, application fees, profit overrides, the Enterprise will
always be able to sell its product ai a lower price than the
commercial applicant. Put another way, only in times where the
Enterprise, together with land-based producers, are unable to
meet demand will the private mining companies have any chance of
selling their product. A formidable obstacle Indeed.

A compromise suggested by Henry Kisslnger to break a
deadlock on deep sea mining was that private parties and
individual states would have the right to mine the seabed In
parallel with the Enterprise established by the Sea-bed
Authority. As presently contemplated, the applicant for a
mining concession must:

1. Prospect two mining sites, thereby doubling his
developmental costs.

2. Pay an application fee of $500,000.
3. Pay an annual exploration fee of $1 million.
4. After commercial production commences, pay a 5 percent

production charge.

The Enterprise would be exempted from all these fees and,
of course, from any costs of prospecting or developing a mining
site. That all will be given gratuitously by the applicant
mining company.

Still unresolved Is ihe possibility of taxation. No doubt
the Enterprise, as a UN organ, would be exempt. The commercial
miner faces ihe prospect not only of taxatlon in his own country
but of taxation by the Seabed Authority.

The Seabed Authority would reserve one site for its use and
would  or mlghtl! authorize the applicant to mine the other.

FINANCING

The type of financing suitable to deep sea mining
operations will depend upon the type of organization which does
the mining.

The Enterprise is contemplated to have financing through
the contributors to the United Nations and  indirectly! through
contributions of competing mining operations.

The centrally planned economies will finance their
exploration and mining through their state budgets. These
economies may also enjoy some of the financing techniques
described below.

li is the traditional free enterprise corporations and
consortia which will require traditional financing and to which
ihe following remarks will be most relevant.



In most business ventures, equity constitutes the necessary
first Ingredient in any undertaking. Lenders will agree to
contribute money only If and after equity has been contributed.

Ratios of equity to debt may vary. Conservative lenders
may require one dollar of equity for every dollar of debt. In
some projects, this ratio may increase somewhat. The Japanese
trading companies are a remarkable exception to this rule, and
are leveraged at 100:1; that is, for every $1 in capital they
have $100 in borrowlngs. These companies, of course, are unique
in the world by virtue of their Interrelationships with other
companies in the family group. Funds used thus far by the
consortia have probably come from equity of member companies.

While corporate treasurers normally charge interest  or
more accurately, opportunity costs! against their equity, there
is no true interest expense paid. Thus equity can be invested
without producing a subsequent drain on the company for payment
of interest and repayment of principal, as occurs when repaying
a loan.

Gu!  i'!maot .
Participation by governments In major financing is

possible. Outright grants with no requirements for repayment or
subsidies on some formula basis have been seen In areas where
the government has a vested interest in seeing development.
Alternatively, loans at favorable rates can also be made by
governments to companies pursuing activities which the
government considers desirable. In the area of deep sea mining,
lt is likely that government grants can and will play a major
role In financing.

Of course, in centrally planned economies, virtually all
funding comes from the government.

Various governments provide guarantee and insurance
programs to facilitate financing. The United States' Overseas
Private Investment Corporation, for example, provides such a
program which has been utilized in financing mining ventures.

JuaaL.Lmf~.~
~red Jhnls. The World Bank and its affiliates, the

International Financial Corporation  IFC! and International
Development Association  IDA!, are possible sources of financing
on major projects.

The International Bank for Construction and Development
 IRDB! Is a technical name for the World Bank. At the end of
fiscal year 1 982 it had lending commitments in excess of $10
billion. The IRDB lends to governments, government agencies,
and private enterprises. If the economic feasibility of a deep
sea mining project could be established, the World Bank would be
a likely lender or co-lender. Established in 1 945 as a result
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of the 1944 Bretton Woods Conference, the Bank Is dedicated to
financing the development of its 140-plus members  9!. Loans
are made on  more or less! commercial terms to projects which
promise high real rates of economic return to the borrowing
country LIO!. Normally, guarantees are required from the
government of the borrower.

The
International Finance Corporation Is interested in large complex
projects meeting certain criteria that are considered desirable
from the World Bank perspective. The IFC will contribute both
equity and debt Into a project. Unlike the World Bank, the IFC
lends without government guarantees. Its objective is to
promote economic progress in developing countries by helping to
mobilize domestic and foreign capital to stimulate the growth of
ihe private sector. It Is prepared by its charter to assist all
developing countries from ihe poorest to the most advanced. As
of the end of fiscal 1 982, its lending commitments exceed half a
billion dollars $11!. The IFC's technical assistance to member
countries and project sponsors Is equally Important In
stimulating private capital flows. The bulk of its assistance
Is project-related and consists of legal, financial, and
engineering advice to ihe project sponsors.

The IFC~s role goes beyond simply providing funds and
technical advice. Its presence often raises investor confidence
in proposed ventures and facilitates the process by which
partners  including governments! can arrive ai mutually
satisfactory investment arrangements f12!.

According to the IFC's 1983 annual report, ii had equity
investmenis in forty-one companies, totalling $55.3 million.
Projects have Included mining and processing such minerals as
bauxite, chromiie, cobalt, copper, magneslie, nickel, and
silver.

The

International Development Association  IDA! was established in
1960 to lend to the the poorest countries in the World Bank.
Eighty percent of the credits go to countries with an annual per
capita income below $410. Total lending commitments of IDA
during fiscal year 1982 were $2.7 billion. Loans are made for
long term  up to fifty years with grace periods of ten years,
and at no rate of interest! L13J . Conceivably, poorer nations
may be able to participate in joint venture mining operations by
borrowing from the IDA.

All three wings of ihe World Bank list mining as an
activity which they are interested in assisting.  Exhibit A
shows a more complete breakdown of the World Bank's exhibits and
activities.!

In addition to the World
Bank and Its affiliates, the IFC and the IDA, other agencies
such as the Inter American Development Bank and the Asia
Development Bank, established under similar lines with
sponsoring nations in the respective areas, may also be expected
to provide financing at some point In the future to deep sea
mining when the economics prove viable.
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I

Major industrial nations, both within and outside the OECD,
have financing schemes to encourage the purchase of goods
manufactured in these countries. The Japanese and Korean
Export/Import Banks are perhaps the largest players in these
arenas. However, the U.S., the U.K., the Netherlands, Germany,
France, and Scandinavian countries all have rather generous
financing programs.

Presently, up to 80 percent of a particular Item such as a
ship, drilling platform, or other item can be financed for as
long as eight and a half years at attractive rates of Interest,
currently 7.5 percent per annum. Additionally, informal "under
the table" arrangements are often made by manufacturers or yards
in certain exporting countries to further assist financing.
While this clearly violates the spirit of the OECD Agreement of
Understanding, the practices nonetheless continue.

By this method, large items of capital can be financed.

Last but not least comes commercial bank financing. I have
listed this last because It is the most conservative and most
difficult to get of the various types of financing.

Commercial banks have often been compared to shopkeepers
who only sell umbrellas when the sun Is shining. This Is
largely true. The only people who can borrow money from
commercial banks are people who can demonstrate that they are
certain to be able to repay lt. To the typical borrower, this
view seems rather prosaic and rigid.

However, we must understand that ihe business of banking is
the business of measuring risks. Identifying, understanding,
quantifying, and allocating risks is the first step in a
commercial banker~s analysis of whether or not to make a loan.

For the sake of clarity, we can divide these risks Into
three areas: political risks, technological risks, and market
risks. To elaborate:

which the borrower must operate. The regulatory environment
must be clear and stable. Ambiguity of regulations means
uncertainty. This can affect the project's success.
Instability of the regulatory body or the political state in
which the borrower or project exists can also produce risks
beyond the control of the parties to the loan.

Often political risk Insurance can be bought. For the U.S.
investor, the Overseas Private Investment Corporation  OPIC!
offers political risk insurance, for a premium, of course.
Additionally, Lloyd's of London has been willing to underwrite
political risk insurance as well. Quantifying these risks and
finding someone outside the transaction who is prepared to
underwrite them is an essential step in securing a financing.

relate to the project itself, and to
the abilities of the borrower to complete the project as
expected. Technological risks can be divided into completion
risks and production risks. The former deals with whether or
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not the project can, in fact, be completed on time and within
budget. Production risks relate to whether or not, once
completed, the project can produce the amount and grade of
material that was anticipated.

In both these areas, clearly, dealing with an experienced
company is essential. Here the track record of the borrower
will be carefully examined. If the borrower has done this sort
of thing many times before and can produce expense and revenue
figures, then these risks are minimized. However, if there has
been no experience in this particular area, then these unknown
elements of the projects loom menacingly.

Once the project is completed and production
on schedule, a new set of risks enters the equation. These are
risks that the product will be able to command ihe projected
price. Implicit here Is that demand and supply are at levels
projected in the original feasibility studies. Behind these
price, supply, and demand risks is the cash flow risk of the
project. Put simply, will ihe project, when completed, produce
sufficient revenues to pay the debt2

Let's look now at the prospect of mining the deep seabed in
ihe context of ihe three sorts of risks we have just discussed:

deep seabed mining is ambiguous at best. As yet, the details of
the deep seabed mining regime have not been published. Until
they are, no deep sea mining company will be prepared to
continue pouring money into exploration and development.

Once a regulatory environment is established, ihe stability
of that environment will probably be somewhat uncertain. The
fact that the Council will be largely controlled by the
democratic processes of the UN will make most multinational
consortia somewhat dubious about the consistency and equity of
regulations. Unless the rules of ihe game are clear and
unchanging, Investors will stay away from deep sea mining.

As yet, no one has a successful track
record in deep sea mining. The several consortia and national
groups which have begun prospecting are still in experimental
and developmental stages. It will be some time before any are
able to demonstrate a successful track record. This will make
financing extremely difficult.

As to completion risks, I paraphrase Sir Francis Bacon's
sixth aphorism in 5g~~~~, "Things which have never yet
been done cannot be done except by means which have never yet
been tried" $14!. As obvious as this sounds, it is the sort of
analysis that makes a banker's blood run cold. He is apt to
say: "Try it first. Tell me If It works. Then I' ll consider
lending to you."

Production risk can never be quantified under the proposed
deep seabed regime. The fact that ihe Sea-bed Authority can
curtail production to protect land-based producers Is a fatal
flaw in the structure of the seabed mining regime. Once the
production risk falls out of ihe control of the borrower, he
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Since the beginning of time there has been a relationship
between risk and reward. Jason's recovery of the Golden Fleece
and other heroic adventures which have been handed down to us
from the mists of antiquity serve to prove this point. It Is no
different in today's business world. In any transaction, the
individuals who put up equity have that equity at risk. If the
project is unsuccessful, they will lose that equity and have
recourse to no one. In exchange for this they will benefit from
the success of the project.

On the other hand, ihe lender expects only a modest reward.
Return of his principal plus some rate of Interest. Keep In
mind that the rate of interest collected by a bank is a gross
figure and includes the lender's cost of borrowing that money.
The true net spread to the lender Is usually in the range of .5
percent to 3 percent. By contrast, an equity investor will not
proceed with a project unless he can achieve at least 15 to 20
percent on his money. Because the lender has so little reward
for his investment, his risks must necessarily be low. He will
pass on virtually all the risks he can to other parties. This
conservative philosophy is shared In common by virtually all
lenders: commercial bankers, supranational lenders, suppliers,
etc. Only the deep pockets of various national governments seem
to exempt them from the analysis described above.

This philosophy of lending is not clearly understood by
many unaccustomed to the mercantile world. To expect high
rewards without risks is unrealistic.

CONCLUSION

The entire issue of the Seabed Authority and the Enterprise
will need to be revisited and reconstructed in a logical way
which will encourage the Investment of private consortia for
developed nations, and which will allow financing.

Presently existing fatal flaws In the Convention need to be
eliminated:

1. The exclusive control
Seabed Authority will
financing.

2. The right to control production will prevent anyone from
proceeding.

of the deep sea resources by the
deter investment and discourage
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will no longer be willing to accept it. Normally, the
completion and production risks stay with the borrower. Not in
this case.

As to market risks, currently both the price
and demand risks are not acceptable. Metal prices are low and
show no signs of rising. It will be some time before market
risks are such that anyone will be prepared to invest ln deep
sea mining. The fact that production can and will be
manipulated by the Sea-bed Authority almost assures that prices
will not be sufficiently attractive to ensure the success of the
project.



3.

The deep seabed mining regime needs to be recast to assure
common access to the minerals for all, with a sharing in the
profits and technology by all. This can best be done by a
simple licensing or taxing scheme.

Even with these substantial modifications, it seems likely
that the resources of the deep sea, the common heritage of man,
will be enJoyed by our children or possibly by our children' s
children and not by us.

I believe we have plenty of time to sort this out.

NOTES
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COMMENTARY

James L. Johnston
Senior Economist

Standard Oil Company  Indiana!

I am currently on the board of the Economic Education for
ihe Clergy. I think that the people that asked me to do that
were not aware of the tremendous success I had in Imparting ihe
wisdom and joy of economics in the law of the sea environment.
So they asked me to do a similar exercise for the clergy. I
must warn you that you should fully be prepared to adopt
agnosticism if not atheism in the wake of my efforts.

Well, let me talk a little bit about some economic
fundamentals � as Lewis Carroll once said, "they invited him to
the party and he spoiled It" � and perhaps share with you at
least some preliminary thoughts about why we have the current
state of metals markets and then end on some conclusions about
the viability of stable institutions.

Let us start by talking about some fundamental economics,
especially with respect to developing economies. First of all,
scarcity is the basic underlying factor which explains why we
have an economic system. If goods were completely plentiful and
we could get all that we wanted at a zero price, there wouldn' t
be the necessity for economic choice.

Further, differences In endowments and tastes on the part
of consumers give rise to exchange. Consumers with some
endowments and taste exchange with other consumers, with the
producers being effectively intermediaries. Trade is mutually
beneficial to all parties; otherwise, trade � voluntary trade-

would not take place. Specifically, trade Is not a zero-sum
game where the gains to one party accrue because there are
losses to the other parties. It has to be mutually beneficial.
Discipline In the marketplace is achieved through competition
among producers, among consumers, and, it should be stressed,
among institutions like government which define property rights
and enforce them.

The presumption is that developing countries are the
principal suppliers of raw materials, especially hard minerals;
thus the popular assumption Is that restricting seabed mining is
beneficial to developing economies. This is wrong, simply not
consistent with the facts. If any of you would like to have a
full treatment of that, I will give you my paper on the subject.
Development is principally achieved through investment utilizing
plentiful raw materials at reasonable prices. Well-defined
property rights are an Important ingredient in that process.

That brings me to the model of political and economic and
legal institutions which insure well-defined property rights.
There are not only economic entrepreneurs but there are also
political and legal entrepreneurs who continually propose new
institutions. If ihe world is changing in a way that calls for
new institutions, then these new Institutions which fit the
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changed state of the world survive and the other new ones and
perhaps some of the older ones do not. Old and unused
institutions are often just simply ignored, and there Is
considerable economic history evidence to support that. Legal
institutions are among those that, I submit, depend upon well-
established practice in order to be viable. Thus the legal role
is to codify existing practice. You cannot formulate legal
institutions, in my view, in advance of existing practice and
expect to facilitate ihe development of that practice or
economic activity. I know that view Is not shared by all of you
here, and indeed there's been a speaker earlier today who said
quite the contrary. I think the evidence in history supports my
view,

Now a word about invesimeni, since that is the key to a
developing country's fortunes. I must say I agree with Alex
Krem's interpretation. I hesitate to say thai for fear that it
will confirm your suspicions that multinational oil companies
and large international banks are very much of the same mind on
subjects, if not even further related. Well investment is
basically an Intertemporal choice. I think It is Important to
remind yourself about that. It is not a choice between this
good now and that good now, it is a choice between the
collection of goods and services you can partake of now and
perhaps more goods and services, more wealth, in the future.
The price that is associated with Investment Is the interest
rate and the Interest rate relates the values now and the values
in the future.

So the factors that drive investment, successful
investment, I should hasten to add, � by the way, there Is a
lot of unsuccessful investment but, you see, it Is not around
any more to really measure. So the successful Investment has
several factors which are important.

First of all, there has to be a bright future market demand
and there is some question about whether that is the case in the
minerals markets these days for a lot of the reasons that Conrad
Welling mentioned in the introduction.

A second factor is that the cost, including the regulatory
cost, must be below the expected return appropriately discounted
by that important interest rate that I mentioned before. I must
say that the idea of having a piece of paper which claims to
give you an exclusive right is often overrated In discussions.
A piece of paper which says you have an exclusive right is
offset to a considerable extent, if not overwhelmed, by an
erosion of the property rights through the extensive regulation
and detailed control of an operation that must have a
considerable degree of flexibility, especially in the infant
developing stages.

Now let me mention also, to underscore a point that Alex
Krem mentioned, that there are a couple of ways -- he mentioned
three or four -- or sources of financing. I think the basic
distinction in the market environment is between debt and
equity. Debt is the thing that banks like to engage in. That
Implies that a lot of ihe risk, not all of the risk but a lot of
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the risk, has been taken on by those Investors that have an
equity interest. Equity Is by-and-large engaged in by firms. I
might mention as an aside that that doesn't always mean that
there must be exclusive rights to a basic resource ln order to
get that financing, and the example I would offer Is that tuna
fishermen, for example, who do not have the rights to the
resource ja ~ nonetheless get financing for very expensive
equipment, electronics, and vessels, state of the art vessels,
largely because they have demonstrated ln the past that they are
capable of producing income from that financing. So lt Is
important to realize that there are both debt and equity. While
Alexander Krem presents a very complete descr I ptlon, I think
someone like myself, speaking from a firm that would engage In
an investment of raw material resource and recovery, essentially
concentrates a lot more on the risks associated with the equity
part of the investment. Indeed, that ls the most serious
concern.

We currently have raw material prices that are at historic
lows, despite a very strong recovery at the moment, an
investment-led recovery, and hence a very strong demand for
credit that ls associated with such a recovery. Recent history,
however, of the Federal Reserve ls thai monetary policy has been
very tight. What we see is a sharp decline ln historic rates of
Inflation. In the last three months the money supply has been
held pretty much at a zero rate of growth. Now what that
implies Is that the value of the dollar Is going up. In other
words, there is occurring a deflation In the currency which ls
very, very rare. The only previous episode that we have well
documented ls In the late I920s and the early 1930s, and we are
all familiar with the disastrous consequences of that. The
Federal Reserve In the early 1930s reduced the money supply by
one-third and we had a recession, nay a depression, that was
world-setting as far as records are concerned.

So what we have now is the value of the dollar rising while
the Fed ls not exactly curtailing the money supply. They are,
however, holding its growth dead in the water and we have,
consequently, falling commodity prices. That ls exactly what
you would expect. It Is the flip side of what occurs during
inflation. When inflation occurs, the value of dollars and
other currencies goes down and people take refuge ln finding a
store of value by putting their assets Into real commodities.

Now the Fed could change its course, especially If the
beginnings of a recession sei ln. Bui this Is not necessarily
good news, at least ln the intermediate term. If the recession
means lower aggregate demands for all final goods, then that
also means that there is a decreased demand for the raw
materials from which those final goods are made. We have,
therefore, a lesson from a domestic institution  the Federal
Reserve!, and, I ask, what better performance could we expect
from an international institution? I think that ls very
worrisome.

li was often pointed out to me In my lone role as an
economist on the U.S. delegation to the Law of the Sea



Conference that there was a difference between poi ltlcal real lty
and economic reality. I am pleased to report to you that two
recent elections, one In Canada and one In Massachusetts, I
think, confirmed at least in my thinking that the economic
reality and the political reality may not be all that different.



COMME N TAR Y

Joel Paul
Graham and James

San Francisco

The subject of financing the mining of deep seabed
resources reminds me of "The Mad Woman of Chaiilot. " That play,
you may remember, tells the story of a prospector who discovers
a fantastic supply of oil under the city of Paris, which
unfortunately requires the city' s removal. The prospector at
one point warns us that "The treasures of the earth are not so
easy to find nor to get at. They are invariably guarded by
dragons...but that is the risk we take." Prospectors and mining
companies may take that risk, but that ls not the risk that my
clients � banks and f I nanci al institutions -- are prepared to
assume.

In the interest of time, I w i I I make just make a few brief
comments about the feasibi I ity of private I ending for deep
seabed mining In response to some of the papers presented.
First, deep seabed mining woul d require enormous capital. The
American Mining Congress in testimony before the House
Subcommittee on Oceanography estimated three years ago that a
single deep seabed mining site would require an initial outlay
of at least $250 mil I ion and five years of pilot operation plus
$120 million in research and development. After this initial
five-year pilot progren, expenditures of up to $1 billion and
five more years of construction would be required to establ I sh a
single viable commercial plant.

Second, deep seabed mining w il I involve a high degree of
technical, political and economic risk. The technology for
constructing mobile mining platforms to reach far greater depths
than conventional oil rlgs and to remain at sea for many years
withstanding treacherous weather conditions has not been proven.
The political uncertainty caused by the refusal of certain
western countries, including the U. S., to sign the ~ OS
Convention further complicates the overall investment picture,
for the reasons discussed below. Operating costs and revenues
for ocean minerals are sensitive to changes in energy costs and
volatile metal markets. How would an investor in deep seabed
mining assess the profitability of a proposed project with
uncertain operating costs and unknown pricing structure2 The
absence of a competitive world market for nodules is a
significant obstacle in determ I ning pricing and attracting
investors. This Three-headed dragon of technical, political and
economic risk stands as a warning to all foolhardy investors in
deep seabed mining. So, it is unlikely that most mining
companies w il I be prepared to assume this kind of a I lab il ity on
their books. Even if mining companies form consortia to spread
the risk to any one company, the I evel of risk may be
unacceptably high. Consequently, most mining companies will
rely on non-recourse or "project financing. " Project financing
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means that the lenders wil I have to depend upon the income that
is generated by the mining project itself to assure repayment
rather than depending upon the general credit of the mining
company. Project f inane i ng al I ows a mining company to sh if t
some of the risk onto the lender.

There is a different security for project f inancing, and
frankly, each kind of security is problematic at this Juncture
in the development of the industry. The typical form of
security is a I ien on The mining equipment. However, where the
equipment is located outside of a state's territorial waters,
how woul d a bank's security interest be enforced in the event
the mining company defaul ts2 A security interest in a mobi I e
mining pl atform operating in international waters for many years
at a time is not much security for a bank. Even if a bank could
seize the vessel, the technology is too uncertain for there to
be an international market for such equipment. What woul d a
private lender do with ml I I ions of dol lars worth of deep seabed
mining equipment2

An alternative form of security for project f inanclng is an
assignment of the proceeds from mining operations. This� too,
would be very diff icul t to enforce when the operation is taking
pl ace outs i de of terr i tor i al waters.

A th ird secur I ty poss ib i I i ty i s a»take-or-pay contract"
where the mining company assigns to the lender the proceeds of a
sales contract with a consumer of the nodul es. This shift. a
substantial burden of the risk onto the mining company. Neither
mining companies nor I enders would assume such risk before the
technology is commercially proven.

My personal expectation is that the Industry~ s development
will rely heavily upon government financing. This indeed seems
to me to underlie the U. S. Iaw and policy. The U. S. federal
statutory scheme is embodied in the U. S. Deep Seabed Hard
Mineral Resources Act of 1980, 30 U. S. C. 140! ~. The Act
illustrates two contradictions in U. S. policy which define the
role for private I enders In financing deep seabed mining. The
first contradiction is the legal character of the seabed.

In Section 3 of the Act the Congress decl ares that by the
enactment of this legislation the U.S.

�!

exerc i ses i ts J ur i sd i ct i on over U. S. c I t i zens and
vessels, and foreign persons and vessels otherwise
subject to its Jurisdiction, in the exercise of
the high seas freedom to engage in exploration
for, and commercial recovery of, hard mineral
resources of the deep seabed in accordance with
generally accepted principles of international law
recognized by the U. S., but
does not thereby assert sovereignty or sovereign
or exclusive rights or Jurisdiction over, or the
ownership of, any areas or resources of the deep
seabed.



In Section 2 of the Act the Congress goes further reminding
us that the U. S. has supported the pr I nci pl e that the mineral
resources of the deep seabed are the common heritage of mankind.
What are we to make of this muddl e2 On the one hand the U. S.
decl ares that the deep seabed belongs to the common heritage,
that it cannot be expropriated by any state and that the U. S.
asserts no territorial cl aim to it. On the other hand, the U. S.
asserts that the deep seabed is m~~; that is, that it is
unoccupied territory open to exploitation and exclusive claims
by the first state to occupy it.

The inconsistency can best be shown in the Act's licensing
provisions. In order for U. S. national s to engage in deep
seabed mining operations, they are required to obtain an
exploration I icense prior to obtaining a permit to actually
conduct mining under the provisions of the Act. Under Section
1 03, the National Oceanic and Atmospheric Administration  NOAA!
shall license exploration at the particular site unless NOAA
finds that the site is not a "logical mining unit. " That is an
essential prerequisite for the granting of a license. The Act
defines the "logical mining unit" or an area of the deep seabed
which can be explored in

an efficient, economical, and orderly manner with due
regard for conservation and protection of the
environment, taking Into consideration the resource
data, other relevant physical and environmental
characteristics, and the state of the technology of
the applicant.

That does not give you a clear idea of how much area a
particular licensee is entitled to. What is an "efficient,
economical and orderly manner" of expl orati on2 What is
"disregardu for the environment2 What is "resource data" and
what other characteristics are "rel evantw2 How do we assess the
appl leant~ s level of technol ogy2 Do we impose different
standards on different appiicants2 The effect of this provision
is to encourage licensees to enlarge their claims, since there
is not statutory deterrent to biting off more than they can
chew. We can expect to see a rush of applicants attempting to
claim the I argest possible area of the deep seabed. Moreover,
the Act grandfathers any such claims once approval is granted by
NOAA. Once NOAA grants a license for a particular area, that
licensee' s right is protected. If the U. S. becomes a party to
the LOS Convention, the licensee is assured under this Act that
its right to that mining site will be respected under
substantially the same terms granted by NOAA.

This contradiction in U. S. policy regarding the legal
character of the deep seabed increases the risk to private
I enders. Until there is one internationally recognized regime
of the deep seabed, the legal status and security of mining
projects in international waters is uncertain. Wiii other
governments recognize the legitimacy of a U. S. national ' s claim
to the seabed2 W il I a private lender be able to enforce its



rights against a foreign mining company operating in
international waters2 What if there Is a competing claim to the
same mining site by The Enterprise or by the national of a state
party to the LOS Convention2 What if an LOS member state' s
national is interfering with mining operations conducted by a
U. S. national 2 Would maritime law or the law of piracy protect
a private lender against acts of terrorism or accidental
col I i si ons in international waters Involving a deep seabed
mining vessel even If such vessels are operating outside of the
LOS Conventlon2 Certainly, these are not novel issues. There
is ample maritime law on the Jurisdiction to prescribe and
enforce on the high seas. What is novel is that some states'
natl ona Is, including U. S. nati ona Is, are operating outside of a
recognized International regime, and this could potentially
alter the rights and obligations of such national s in foreign
courts which may not recognize the legitimacy of such national s'
claims. We do not know whether the rights and duties of U. S.
national s may be affected, but we can expect as Iong as the
situation Is uncertain that risk-adverse lenders will avoid the
turbulent political waters obscuring the seabed's treasures.

The second contradiction in the U. S. law and policy relates
to the role of private enterprise. On the one hand, the U. S.
position at the I OS Conference was to rely upon private capital
and free enterprise to develop these resources. The U. S.
opposition to The Enterprise was based in part on traditional
U. S. reliance on and defense of the free market. In fact, for
the reasons given above, it is probable that private mining
concerns w il I have to rely on government financing, which The
Act provides for. Under Section 102 of the Act, vessels engaged
in deep seabed mining that have had licenses issued by NOAA are
required to be documented by the U. S. and will be deemed to be
"involved in foreign commerce" for purposes of Section 905 a! of
the Merchant Marine Act. Under the Merchant Marine Act, vessels
involved in foreign commerce are entitled to certain operating
and construction subsidies provided by Congress for the U. S.
Merchant Marine. This Is potentially of great significance to
ihe industry, and ii is likely to become a prime source of
financing for deep seabed operations. In addition, the Internal
Revenue Code was amended by ihe Deep Seabed Resources Act to
provide for considerable investment tax credits for such
operations. The U. S. is prepared to invest significant public
capital in the development of deep seabed mining, despite its
public posture of reliance on private capital.

These two contradictions, freedom of the seas versus tne
common heritage and the rhetoric of private capital and free
enterprise versus the reality of government subsidies, are the
pivotal issues which will determine how deep seabed mining is
f I nanced. For the present, this means that the private I ender
is wary of the dragons that guard the ocean floor and the
councils of state.
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COMMENTARY

Eldon H. Relley
Professor of Law

University of San Francisco

I am a relative latecomer to law of the sea issues. I have
come by a circuitous route, but, however circuitous, it has
brought me to the same conclusion as that stated by our chairman
in nls opening comments this afternoon.

For several years I have been working at developing a law
school course that focuses on legal responses to technological
change � essentially a legal process seminar. Each year a
larger chunk of the course has concerned developments in marine
technology and ihe law of the sea. I am impressed that one
aspect ot technological development is of overwhelming
significance to our discussions this week, overshadowing mining
technology and processing technology. That aspect is advances
in discovery technology � recent developments in man~s ability
to explore the ocean floor and discover what is there to be
found.

Until recently our discovery technology had been quite
primitive. Only in the last few years have we had the ability
to conduct large scale sea floor explorations. Only in the last
few years have we been aware of the existence of the
polymetallic suiphides and crusts shown earlier in Professor
Malahoff~s slide show.

An aspect of this not touched upon by Professor Malahoff
occurred this summer when a small group of British and American
scientists towed a sonar device, which they call GLORIA, up and
down the Pacific coast. Going forward at a speed of 7 to 9
knots per hour, and charting a swath of seafioor 45 kilometers
wide, they succeeded in producing a sonar picture of the entire
American Pacific Coast EEZ from Mexico to Canada in a three-
month period. This is a picture of 250,000 square mlles which
had never been completely charted before.

If we had their sonograph here for us to look at now, you
would see what would look like a huge black and white photograph
about six feet wide with the Mexican border at the floor and the
Canadian border up there above the ceiling. And if we could
call on one of the marine geologists in this room to help point
out features to our untrained eyes, we would be able to see a
number of things that no one knew were there before this summer.

Two weeks ago a member of the GLORIA team came to my class
and discussed the results of ihe summer with the students. Let
me pass on just one thing that he told the class. In that area
of the American EEZ off the Southern California coast, between
Point Conception and the Mexican border, an area shaped roughly
like a square of about 200 miles on each side, GLORIA's
sonograph revealed the existence of more than 200 underwater sea
mountains each larger than our famous belching landbased volcano
to the north, Mount St. Helens.



To me this discovery is mind boggling. It Is not so much
the discovery ot significant geographical features, but rather
the fact that they were there and we didn't know about it until
this summer. What else are we going to find with more
exploration2

True, this Is not the discovery of new marine resources.
GLORIA isn't capable of that. Bui such information does
Indicate likely places to look for new marine resources. It
seems clear that with follow up explorations we can expect the
discovery ot additional marine mineral deposits and, probably,
of new types of deposits in forms as yet unimagined.

To the extent such finds are made within the EEZ, the deep
sea minerals and their controversial treaty provisions become
less significant. To the extent such discoveries are made in
"the Area" beyond the EEZ, It becomes appropriate to revert to
the point made yesterday  and reiterated today!: namely, Part
XI ot the Convention having been drafted with manganese nodules
primarily in mind, lt may be necessary to do some redrafting to
make it more universally applicable to other types of minerals.

With respect to the comments of Mr. Paul relating to the
licensing activities of the United States, we all recall that
yesterday after lunch we were served a dessert of strident
comments from Ambassador Malone. I found the Ambassador's
comments unclear on the question of whether America recognizes
the common heritage concept as a principle of customary
international law, although I understood Professor Moore and
other speakers to agree that the common heritage had been
absorbed into international law. What was abundantly clear was
that America objects to the specific contention that "common
heritage" has been given in the provisions of Part XI. And, for
the first time in any statement thai I have heard, it seemed to
me clearly stated that our objection was an Ideological
objection, not merely a textual objection.

One of the problems, or perhaps advantages, of the common
heritage concept Is that li Is so vague that It can mean many
different things to many different people. Unless it is placed
in a detailed context, it is almost meaningless.

I found the Ambassador's explanation similarly elusive when
he discussed the legal justification for national licensing of
deep sea mining activities at this time. I thought I heard him
say that this was grounded In well-established principles of
customary International law relating to freedom of the high
seas. Then I thought I heard him suggest that with the August 3
"understanding" America was sallying forth Into uncharted
waters, as lt were, creatively creating new legal principles
that would In time gain recognltlon as customary law. Perhaps
those are consistent explanations. Ii may not be terribly
important. What is important is an unanswered question in the
American position: If ihe common heritage concept has become
part ot customary international law, and if America recognizes
that In a general context, what residual meaning can be accorded
to common heritage if It allows licensing of deep sea mining
without any international supervision or partlcipation2 Those
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among us who both support the United States' position and
believe "common heritage" Is a principle of customary
international law must have an answer for this. We heard an
interesting French answer this morning. Is there an American
answer7

America's present position on the deep seabed, as I hear
It, emerges as this: persons or states with the technological
ability to do so are entitled to exploit the deep sea minerals
for their own benefit without international supervision or
participation.

The notion that minerals beyond national jurisdictions are
up for grabs by those few with the ability to grab sounds to me
like a reversion to eighteenth-century colonialism. In 1 984
this seems almost to be bordering on the Immoral. Why does
possession of technological ability entitle the possessor to
exploit minerals beyond national jurisdictions7 Surely it is
Incumbent upon our government to recognize some limitation
Imposed on our position by the common heritage principle.

Where do we go from here2
lt has several times been suggested, and it seems a

practical conclusion, that Part XI should be redrafted and
renegotiated. There are now two reasons for this: to
accommodate the legitimate objections of the United States and
other nations, and to adapt Its provisions for mining minerals
other than nodules.

I would hope that future agendas of this and other
international organizations would include opportunities for
identifying and discussing those provisions of Part XI that are
peculiarly related to nodules and should be redrafted for
broader applicability.

I would hope that future agendas would include discussions
that go back to square one and consider what range of meaning
can be agreed upon for the common heritage principle. Surely
some aspects of this can be sold to the United States Senate.
Yesterday Professor Garvey tantalized us with a reference to the
trust theory and the property theory. We should elaborate on
those.

In the meantime, I would hope that all our nations will
support continued marine exploratory activities. Happily,
whatever we may Individually think of ihe posture of the Reagan
Administration, it ls strongly backing and supportive of future
GLORIA expeditions.

Thai is a positive note on which to end.
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MARINE POLYMETALLIC SULFIDES AND SCIENCE VALUE

Robert E. Bowen
Marine Policy and Ocean Management Center

Woods Hole Oceanographic Institution
and

University of Massachusetts, Boston

I would like to spend the lion's share of my time this
afternoon commenting briefly on an area of some reasonable
importance; that is, the continuing need for certain freedoms in
basic marine scientific research. I would like to address
generally these issues In light of the deep sea sulfide
occurrences referred to over the last few days.

As has been noted, marine polymetallic sulfides  MPS! are
mineralizations generated by deep sea hydrothermal activity and
contain intriguingly high amounts of several metals, including
zinc and copper. Their resource potential, however� is
characterized as being negligible in the short term and
uncertain and highly speculative in the long term.
Alternatively, the scientific value of these areas should be
seen as quite high and quite immediate. Knowledge relating to
the geology of the depositional areas, to the geophysics of the
processes generating them, and to the biology of the communities
surrounding them is of intense interest to many in the
scientific community.

The development of generallzable statements about these
areas and processes contributes in one form or another to
virtually every major field in marine science. The need to
address basic scientific issues is apparent. For example, in
the minds of many, increased knowledge about the chemosynthetic
communities surrounding vent areas would contribute
significantly to our understanding of the early evolution of
life. A question of no small importance.

However, a major problem is that it is difficult to measure
the worth of basic science in comparable terms. It is too often
the case that we characterize such areas in terms of their
resource potential and too seldom characterize them in terms of
their more immediate scientific value.

It should be recognized that most known MPS depositional
areas arguably fall within the j urisdiction of at least one
coastal state. Ii can be reasonably stated that all deposits
known to us, save for that at 20 degrees on the East Pacific
Rise, will likely fall within either exclusive economic zone or
continental shelf jurisdiction. One obvious consequence of this
situation is that these sites would be in areas over which the
coastal state could manifest control over the conduct of marine
science.

This potential is brought on by a combination of the
unusual physical characteristics of these hydrothermal vent
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areas and the ambiguity inherent in certain of the provisions of
the Law of the Sea Treaty, particularly those relating to the
delimitation of the continental shelf beyond 200 nautical miles.
Indeed, marine polymetallic sulfides provide a fascinating case
study in continental shelf delimitation.

It is Article 76 of the treaty that defines ihe limits of
the continental shelf. As we all recognize, the latitude
afforded coastal states in delimiting the shelf is substantial

and that, I assure you, is an understatement. However, when
considering MPS those ambiguities become even more pronounced.
A brief reference to Article 76 proves illuminating. The
continental margin is defined in paragraph 3.

The continental margin comprises the submerged
prolongation of ihe land mass of the coastal state,
and consists of the seabed and subsoil of the shelf,
the slope and the rise. It does not include the ocean
floor with its oceanic ridges or the subsoil thereof.

shelf delimitation. However, paragraph 6 introduces the concept

competence along them.

On submarine ridges, the outer limits of the
continental shelf shall not exceed 350 nautical miles
from the baselines from which the territorial sea is
measured. This paragraph does not apply to submarine
elevation that are natural components of the
continental margin, such as iis plateaux, rises, caps,
banks and spurs.

I am a little confused. On the one hand, in paragraph 3,
we deal with and exclude from shelf jurisdiction the ocean floor
and oceanic ridges. In ihe rest of Article 76 we define and
delimit the continental land mass and margin. Oceans and
continents � thai would seem to fairly well cover it.
Apparently not. In addition, there Is something called a
submarine ridge. I find no definition, but whatever it is the
coastal state may claim jurisdiction along ii to a distance of
350 nautical miles.

One characteristic of MPS deposits is that they are almost
always found along strike of the intermediate- and fast-
spreading ridges of the Circum-Pacific Basin. An interesting
legal question involves whether these spreading ridges are
SKaallLC or ~mgrjng. For marine science the prospect of
coastal state management of research to a distance of 350
nautical miles must be unsettling, particularly unsettling in
light of the uncertainty surrounding discussions in the United
States and other deep-water science states on the question of
their own shelf delimitation. Yesterday we heard Ambassador
Malone and others advocate support for the non-seabed provision
of the treaty. In light of these brief comments, one hopes that
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the impact of future decisions on the conduct of marine
scientific research and access to Important research areas is
given appropriate account. Without a cautious, constrained, and
calculated approach there exists a real possibility that
important opportunities in the development of basic knowledge
about the global ocean could be substantially lessened or even
lost.
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DISCUSSION AND QUESTIONS

JOHN BARDACH: Reference was made to strange and rare metals
that are likely to be In crusts or sulfides. It so happens that

1984! with which I had something to do, states in a paper by P.
Halbach that platinum occurs in crusts at a level of around
0.5g/t. Considering the politics of platinum occurrence, the
level is not inconsiderable. This just an addendum.

CONRAD WELLING: This is, as I mentioned in ihe beginning, an
Indication that we are sure to find precious metals as a result
of scientific exploration.

CAMERON WATT: This is a straightforward question of fact from a
non-scientist directed to Professor Maiahoff. Are these
extraordinary sulfur-based life forms, which will obviously
present the most severe problems to those who wish to exploit
the active vents, also found around the vents which are no
longer active and which have congealed together2

ALEXANDER MALAHOFF: That is a very good question. The animals
disappear as soon as the hydrogen sulfide is turned off. In the
hot vents this happens as soon as ihe hydrothermal cycle is
destroyed, usually through faulting.

CAMERON WATT: There are, then, no environmental problems in
exploiting these congealed vents2

ALEXANDER MALAHOFF: Correct. All exotic animals have gone and
ihe usual animals you will find are just a few crabs,
gorgonians, and the normal deep water corals.

DANIEL CHEEVER: You asked for a question, and I w il I ask any
member of the panel how the common heritage � that is, the
seabed in the area beyond the limits of national jurisdiction--
can be reconciled with or implemented under, the doctrine of the
freedom of the seas. It seems perfectly clear that the freedom
of the seas doctrine is thoroughly unsuited to implementing the
common heritage principle. I cannot see how legally, logically,
or conceptually deepsea mining, whether ii comes or not in the
way we thought that it would ten years ago, can be authorized by
a regime intended for totally different circumstances and
activities. Deepsea mining requires exclusive property rights,
licensing, and relative permanence of location. Ii exhausts
resources, at least within a limited area. It is noi a free
good; it is not a common good, and high seas freedoms simply do
not seem to fit with technology and the property rights that are
required for seabed mining. A related question has to do with
the involved interests. United States spokesmen refer
constantly to interest and interested parties. The inference I
have drawn is that only the capable states  and this came out in
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Professor Reiley's comments! have interests. My query is: do
not, under the common heritage and in the practical politics of
today's world, the 120 or I30 non-capable states also have
interests? Are they not in fact gravely affected, potentially
speaking, by mining beyond national jurisdiction under the
"freedom of the seasw2

CONRAD WCLLINGi I will use my prerogative as Chairman to
address some of the questions that you have presented. In the
first place, having represented the American mining community in
the marine area, I can tell you that throughout our history of
getting enabling legislation, the American Mining Congress has
never opposed ihe payment of a royalty. Royalties are facts of
life in the resource community whether ii is oil or gas or land
or whatever it may be. First, if the common heritage of mankind
in our interpretation means a payment of royalty to ihe common
good, we have no opposition to that. Second, I completely
divorce myself from the Club of Rome concept of a limitation of
resources. I think that the discoveries made on polymetallic
sulfides indicate that in fact we have almost unlimited mineral
resources, so it is not a question of robbing someone of a
resource that is supposedly for the common good. I look at it
more as the ability to develop the resource to be useful,
because after development of a resource it remains there; no one
has advantage of ii. We gave most of our attention to acquiring
the ability to develop the resources and the risk capital to do
it. We nad no opposition to a payment of royalty. What we
opposed, from our own experience, was over-control that would
inhibit development. That is the way we look at ii.

JAMES JOHNSTON: I tried in my remarks to talk a little bii
about the development process because I was concerned that we
really have, from an economic perspective, an unrealistic view
of the real promise of the common heritage of mankind. It seems
to me that if you use the common heritage of mankind to deprive
people of their resources and their technology, it cannot
improve the condition of mankind. You have to recognize that
the basic economic model that promotes economic growth is one of
mutually beneficial exchange where property rights are well
defined and enforced.

There is potential for seabed resources to augment the
supply of natural resources from onshore, and these are crucial
for ihe development process of most developing countries.
Contrary to the popular belief, developing countries are not the
maJor producers of hard minerals, they are increasingly the
major consumers of hard minerals to the extent that they are
successful in their own economic development.

Industrialized countries are simply replacing their capital
base as it wears out. Developing countries are building their
capital base anew as a way of stimulating their economic
development. So the key toward a real, true common heritage of
mankind, insofar as improving the lot of poor people of the
world is concerned, has got to be an increase in the supply of
raw materials, not a restriction on the supply.
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DENNIS ARROW: I have a question which is partially legal and
poiitical but also partially technological. As I hear more
about the sulfide crust and the problems with the technicalities
and the economics of mining the nodules themselves, I wonder
whether politically these crusts might not furnish an
opportunity to break the deadlock on seabed mining which shows
no sign, at least immediately, oi abating. As nodule mining
becomes economically less significant, at least by way of
comparison with sulfide crust mining, isn't Part XI all that
less significant a feature of ths Convention, and wouldn't it bs
reasonable to consider whether or not Part XI might be severed
entirely, given the economic problems with the metals markets
and the availability of ihe metals involved from ths sulfide
crusts over the next tew years2

CONRAD WELLING: I think that is mainly a political problem.
Any comments2

MYRON NORDQUISTi The main point is that you ars dealing more in
theology than you are in economics. Haa the common heritage
really haa great value, it wouldn't have been given away. Most
of what is of value in the ocean has alreaay been appropriatea
by coastal states and, as Bob Bowen indicatsa, I don't think
that process is over yet.

DENNIS ARROW: My question is focused mors on whether or not
there is sufficient inducement to compromise in either direction
so that forces on Part XI might achieve a critical mass in the
near future. If the compromise forces ars not there ana if the
economics of the situation encourage sulfide crust mining within
the various economic zones as opposed to the deep ocean, isnit
there at least a potential avenue for compromise without selling
out principles one way or the other on Part XI itself2

CONRAD WELLINGi For years I nave said, "Bring to me ths venture
capitalist who would give me or lend me the money necessary to
develop ihe resource, and then I will say that Part XI is now
satisfactory," strictly from ihe point of view of a developer.
If I cannot raise the Investment capital and I do noi have it
myself, then from my point of view Part XI is unsatisfactory.
lt is as simple as that.

ROBERT BOWENi If I understand correctly the question and the
several assumptions that go into lt, ii is interesting. Hers
are ihe assumptions: you need an economic deposit inside
national Jurisdiction, you need an economic deposit of equal
size and value ouisiae of national jurisdiction, you need an
economic enterprise such as a private corporation sponsored by a
national government, willing to negotiate with both of the
entities controlling those deposits for development rights. The
line would then be, we  the economic enterprise! can help
sponsor the common heritage of mankind if we get a better
regulatory system outside of national jurisdiction than we are
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currently being offered inside national jurisdiction. It seems
like an interesting enough question; ihe assumptions get pretty
convoluted, though.

JOEL PAUL: The assumptions are noi that convoluted. The major
developed countries already have sufficient incentives to ratify
the LOS Convention for reasons such as the right of military
free passage. If the resources within the EEZ prove to be more
economical than the deep seabed resources, why should the
developed countries balk at the restrictions on deep seabed
mining in international waters2 Some of the developed countries
will go along with the Convention to secure the other advantages
the LOS Convention affords.

FRED GOSS: I nave a theological question, It seems to me that
one of the major problems that has been discussed throughout the
conference is how the mining companies are going to get their
profits, how they' re going to pay their bills. Since the
refusal ot the United States to participate in the Law of the
Sea Conference, there seems to be a hardening of positions on
boih sides. If we look beyond the confines of the law of the
sea, we can see that the world economic system has some very
serious problems, mainly the debt of the Third World. One of
the reasons that the Third World was willing to make the
concessions that it did in the Law of the Sea Conference -- in
terms of transit of international seaways through archipelagoes,
the concessions on scientific research, and so forth -- was that
they felt that deep seabed mining would enable them to get some
money into their own treasuries. But now given the opposition
to the deep seabed provisions of the Treaty, the Third World
countries find themselves caught between a rock and a hard
place. If they give many more concessions, they are not going
to get anything back. Looking at the broader picture, my
question is: what future do the panel members see for not only
law ot the sea negotiations but for international economic
negotiations in general2 We are all in this ship together. If
the Third World defaults on their debts, it Is going to create a
chain reaction which could come back to haunt us. Not only will
we not have enough money to explore the seabed, we are not going
to have enough money for any development.

CONRAD WELLING: When in past years I attended the Law of the
Sea Conference, there was an expectation among the Third World
countries that mining of the deep seabed would help their
economic situation. I made a study and published it, indicating
that if ocean mining were successful beyond our wildest dream»-
- and I used a figure of fifty large mining ships each mining
three million tons a year and very profitably -- and if all the
profits were given to the Third World, those profits would equal
eighteen cents per capita per year. I think we have to look at
hara numbers if we are talking about economic benefit to the
world. It simply is not there. Ninety-five percent of all the
known mineral wealth of the world is within the EEZ, and over 99
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percent of that is petroleum. I think these are the facts of
life that one has to look at in determining whether the
development of the ocean is going to be of economic benefit.
The availability of minerals and their upgrading and upvaluing
will be of far greater benefit than the profit to be made from
the mining of the material itself.

JAMES JOHNSTON: The late Harry Johnson, a distinguished
economist, made a very important observation which is relevant
here. He once said, "Whom the gods would destroy, they first
endow with a central bank, and then the situation Is further
aggravated when central banks from various countries get
together and form an international organization." I think that
may be an underlying cause of the so-called Third World debt
crisis.

Let me clarify the nature of the debt first, and I think we
can get some insights from some previous remarks. The debt
which has been built up is owed by just part of the Third World.
Bank of America and other banking institutions have not been
making loans to Bangladesh. They have been making loans to
firms and to countries that are well endowed with natural
resources, principally oil. Now with the Federal Reserve
holding the supply tight in the midst of a robust investment-led
recovery, there has been a deflation of the dollar and a
depression of commodity prices. That in turn devastates
countries that are raw-material producers and impairs their
ability to repay their large loans.

Maybe we can take some encouragement from the last weekly
money supply report that came oui last Thursday evening. It
showed that the money supply increased 7.8 billion dollars,
which is a remarkable increase for one week. Now you should not
conclude too much from just one week's change in ihe money
supply. But I suggest that you look to see this next Thursday
what happens. There is a possibility that the Federal Reserve
is recognizing the error of its ways and is going to provide
some relief, not only for commodity prices but also for
developing countries. It might even improve the chances thai
developing countries can successfully repay their loans and we
can forestall any future banking crises in the United States.

ALEXANDER KREM: I would like to ada Just a word or two
regarding the Third World. We are off the tubs just a little
bit but not much. I agree completely with Jim's point that it
is not the size of the debt that's hurting the Third World right
now, it is the interest rates surrounding that debt. I think he
is right that central bankers are probably to blame for this.
What you have to remember is that most of this money was used
for infrastructurai purposes. If in 1870 the French and the
English asked America to repay all the money that it owed them,
we wouldn't have been able to do it and we would have had an
international debt crisis of equal proportion. What has
happened now simply is that the debt terms have gotton very
short and interest rates have gotten very high and people are
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beginning to holler wWol f I" You' ve heard enough of my comments
to know that I am not a Pollyanna, but I am optimistic about
this. I think that people are running a little scared now. It
may be simply a way to pressure Congress into doing something, I
am not sure, but the point of the matter is that the Third World
debt is neither too large nor oui of control.

BRIAN HOYLE: After listening this afternoon, I think we are
unable to distinguish between law, policy, theology, and
history. Let us have a history lesson for a moment. In the
course of the law of the sea negotiations, those parts of the
Convention known as the non-seabed provisions were effectively
negotiated by the summer of 1977. The so-called straits
provisions and marine scientific research were lost or gained,
depending on one's point of view, by 1977. The seabed
negotiations went on until 1982. There was no cross-trading
among these subjects. In the Second Committee dealing with
navigation and the traditional uses of the oceans, there was no
North-South spilt. There was a law of the sea negotiation going
on in the Second and Third Committees, somewhat less in the
Third Committee than in ihe Second Committee, but there was an
international economic negotiation, not a law of the sea
negotiation, going on in the First Committee on deep seabed
mining. No industrialized country, no developing country ever
cross-traded straits transit for anything in deep seabed mining.
No developing country ever gave up anything on marine scientific
research. In fact, if anything, the industrialized countries
simply lost lt. Marine scientific research, as marine
scientists have known ii as a freedom of the high seas, has
disappeared from the richest areas that they see. With it goes
what you might call the academic freedom of the seas, too.

Now let us talk about law and policy for a moment, and
theology. One keeps hearing about the common heritage versus
the freedom of the seas to explore for and develop the resources
of the deep seabed. As a matter of law, common heritage never
had independent significance from the law of the sea
negotiations. The consistent position of all industrialized
countries was that the common heritage had to be filled out,
given meaning, through ihe law of the sea negotiations. In
1967-1970, In the early stages of the Conference, common
heritage was a slogan. The Spanish text uses the word

In Spanish law ~Jmcglm in a country means that
the resources ~~ belong to the government. The government
will decree when those resources may be developed and by whom.
Not one English-speaking country ever accepted the concept of
~~ala~. Not one potential seabed mining country ever
adopted or accepted the concept of gZLtCjmg~ as applied to deep
seabed resources. The air we breathe, the sunlight we receive
are common heritage. It means nothing more than that we all are
entitled to enjoy it. We in the United States and other
industrialized countries are part of mankind, too. There seems
to some notion that the developing countries own the common
heritage of mankind and that with their permission we will
exploit it.
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Now, there is possibly some legal signif icance. Professor,
now Judge, Jennings and Theodore Kronmiller, who wrote what I
believe is still the most excellent work on the subject of deep
seabed mining, say that common heritage may mean that there is
an obligation to share benefits with the world. It does not
mean that the resources of the deep seabed are locked up and may
only be exploited with the permission of some International
government. The seabed mining laws of the U.S. and of other
countries that have legislated on the subJect contain provisions
for revenue sharing. That obligation has been accepted. But
today the United States and other seabed mining countries have
still not accepted that the common heritage of mankind has
independent legal significance. It does not preclude the
development of deep seabed resources.

The regime that still applies to the development of deep
seabed resources is that of the freedom of the seas. And the
freedom of the seas doctrine does not prohibit governments from
granting licenses that are exclusive among their own nationals,
nor does ihe freedom of the seas doctrine really prohibit
granting exclusive licenses. There is nothing contradictory in
the freedom of the seas doctrine. The freedom of the seas
provisions as they are in the 1958 and i982 Conventions and as
they have evolved in history have always been exercised with
reasonable regard for the interests of other states. Now it
would be totally unreasonable for one state to license its
natlonals to go and infringe on the mine site of another state.
So there is a system within existing international law for the
granting of exclusive rights and licenses to mine sites, though
it is quite another matter whether that license will be
recognized by the international community.

I think we have to be very careful when we say the United
States has accepted the common heritage. Sure, we accepted it
as a principle which would have to be fulfilled in the future;
we' ve never accepted it as being a legal concept.

EDUARDO FERRERO COSTA: I agree that we must remember history,
law, and politics. Bui you know, history can be seen in
different ways. If we want to make history, we also must
mention certain basic ideas that were present in UNCLOS III and
have not been mentioned by the previous speaker. For instance,
the package deal agreement was a reality In UNCLOS III, and thai
is history. Kissinger's proposals for the parallel system are
also history.

Good faith in negotiations is a principle of international
law that has been forgotten by the current U.S. administration
with regard to the content of the Law of the Sea Convention and
the way it was written and approved. If we speak of history, we
must mention all ihe history and not only a part of it. This
could also be applied to some other comments made regarding the
common heritage of mankind concept.

PETER BRUECKNER: I would like to pick up on an issue raised by
Dan Cheever and by Eldon Reiiey. The crucial question is
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whether the freedom of the high seas includes the freedom to
exercise exclusive rights. Might the principle of freedom ofthe high seas be mitigated by the concept of common heritage of
mankind2 It would be interesting to know more about the Unitea
States' interpretation of this concept. I agree with Professor
Reiley that there is an open question here.

One test might be to look at the amendments put forth by
the United States delegation in the spring of 1982, the so-
called "Green Book. " The Green Book did not touch upon the
basic provisions of Part XI. The resolution of 1970 deals quite
clearly with the principle that the resources of the deep seabed
shall not be subject to appropriation by any means by states or
persons. There must be some elements of this concept which are
part of customary law and which mitigate ihe freedom of the high
seas. Brian Hoyle gave us a very general interpretation of the
principle of the freedom of the high seas. As far as I couldgather, he said that this freedom must be exercised with due
regard tor the interest of other states. However, the statement
of principie also contains the phrase, "in their exercise of the
freedom of the high seas." This brings me to a very practical
question. What would be the position of the United States when
next spring the PrepCom starts registering the first mine sites
of the pioneer investors: the Soviet Union, India, Japan, and
France2 There is a risk of overlap between the mine sites to be
registered by the Soviet Union and the mine sites claimed by the
four consortia mentioned in Resolution II who don't want to
avail themselves of its benefits. If the United States position
is that the freedom of the high seas includes exclusive rights,
would the United States be prepared to recognize the same rights
for others2My next question is addressed to those who spoke about the
volatility of the Authority. Allow me to recall what the U.S.
negotiator during the last phases of the UNCLOS, Leigh Ratiner,
said about the Authority last year in Oslo. He said that maybe
the Authority is a more stable entity than some foreign
governments. I might also ask Mr. Welling: is the test really
whether Part XI could provide a basis for financing of
investments2 Haven't we witnessed many cases where private
capital has been able to adapt to developments in foreign
countries, nationalizations, etc.2 Donii you think that with
some adaptations which the PrepCom or further negotiations coula
take care of, we might after all find a basis which might be
accepiable2

CONRAD WELLING: Let me re-emphasize a point that I have made
for a number of years: multinationals such as my and my
partners' companies have invested in foreign countries. But
working with one government is entirely different than working
with this large committee.We can talk about all the freedom of the seas, about a
common heritage of mankind, and good men have different opinions
on what those concepts mean. But there is no difference of
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opinion among ihe people who want to develop the resource and
the sources of capital. I will reiterate: once we have a Part
XI that will allow me to attract the investment capital, then,
as far as I am concerned, it is a satisfactory Part XI. But I
can assure you at this stage of the game that the only way ocean
mining can be developed under Pari Xl is through heavy
subsidization by a country or a group of countries. The
greatest resource limitation in the world is capital limitation.
If you have a capital, you can develop the resources. And a
waste of the resources is something nobody can afford. Your
capital investment has to have fairly good assurance of
providing more capital, because only by the growth of capital
can we develop resources, no matter where they are. This point
is completely lost on many people: Part XI must be favorable to
the attraction of capital. At present I am almost sure thai I
would get a unanimous opinion that lt will noi attract
investment capital.

My thanks to our very able panel.
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PART V

AN EVALUATION OF THE U.S. FEDERAL-STATE EXPERIENCE
IN THE MANAGEMENT OF MARINE AND COASTAL RESOURCES





INTRODUCTORY REMARKS

Edgar B. Washburn
Washburn and Kemp

San Francisco, California

Panel V is the first panel that really moves away from
matters concerning the international order, International waters
and international law and focuses on issues concerning the
territorial seas and, in this instance, disputes between the
United States in its relationship with its sovereign states such
as California, Alaska and others. This relationship has been a
stormy one and I believe will continue to be one of that nature.
The prospect of significant economic benefits such as offshore
oil and the difficulties in allocating the power to regulate it
have fueled this controversy and will continue to do so.
Certain analogies can be drawn:

 I! ihe issues that have created such disputes between the
United States and the states  these disputes which have
proven so difficult to solve on a national level where
there exists a well-defined legal order and forum! and,

�! the problems nations have had in dealing with each other
 in establishing an International legal order and forum to
deal with these same problems!.

Our first speaker is Louis Claiborne, Deputy Solicitor
General of the United States, who in his office represents the
United States in Its lawsuits before the United States Supreme
Court. Louis is perhaps, in terms of cases argued before the
Supreme Court, one of top five most active practitioners and
perhaps the most successful. He tells me that his connection
with the law dates back to graduation from Tulane I aw School in
New Orleans more than thirty years ago; it encompasses private
practice in New Orleans serving as a state prosecutor; he taught
in England where he became a barrister; and finally, for reasons
that have not been disclosed, he returned to the United States
to join the U.S. Solicitor General~s office. His connection
with the law of the sea is well documented. It begins in the
late 1960s when he wrote and sometimes argued on behalf of the
United States in the notorious Tidelands Cases involving
disputes between Texas and Louisiana prImarily concerning oil,
but perhaps of greater significance, he represented fishermen in
Norfolk, England against the local lord of the manor over
mussellng rights in the Wash.

I am struck always by the federal government's enunciation
of its rationale, which is basically against the states and
private individuals: all waters are the property of no one," it
can be possessed by no one. On the other hand, on the
international level the application of the same corollary is
difficult to swallow.
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Our second speaker is John Briscoe, who has a different
view. John~s first exposure to legal matters Involving the sea
occurred in 1972 when he and his client were roundly bullied by
your chairman and some of his clients concerning litigation
Involving San Francisco Bay and Humboldt Bay. With that lesson
in mind, John Joined our firm In 1980 and has taken up the
common cause since that time. He is a graduate of the
University of San Francisco; he was Deputy Attorney General for
the State of California; and he represented that state in its
unfortunate and unsuccessful efforts with Mr. Cl aiborne and his
client, the United States. John has recently taken up the cause
of what we hope to be a much more fruitful endeavor and that is
the State of Alaska in its efforts to establish that Dinkum
Sands is indeed an Island.

Then we will shift our focus to the efforts of the federal
government to regulate the environment in the territorial seas
and in fisheries management. Our third speaker ls Robert
McManus. Bob is General Counsel for the National Oceanic and
Atmospheric Administration and has held that post since 1981.
He received his Bachelor~s degree in Economics from Yale In 1961
and his law degree from that same school in 1968. After being
in private practice for a number of years, he was an attorney
for the Environmental Protection Agency and in that capacity
served as ihe U.S. representative to the United States law of
the sea negotiations. As a representative of the United States
he has also participated in a number of other international
negotiations In the areas of environmental control of matters
affecting the seas. He points out that he was also a
participant in the 1972 I ondon Ocean Dumping negotiations and I
am advised by Louis Clalborne that that coincidence was not
related to Louis~s departure from the practice of law in England
around that time. Bob will elucidate the federal government's
point of view on the regulation of the seas for environmental
concerns.

When we have exhausted our supply of attorney speakers, we
will focus on economics, and our last speaker is Dr. James
Crutchf ield, a world-recognized fisheries economist. He is the
chairman of the Pacific Fishery Management Council, a professor
at the University of Washington, and holds a Ph.D. in Economics
from the University of California.

We have three commentators. The first is Jan Schneider,
who graduated from Yale Law School in 1973 and received a Ph.D.
in Political Science from the same university in 1975. She is a
practicing lawyer In Washington, D.C., specializing in boundary
problems between states. She has informed me that she cannot
use the word "boundary" so I use it for her. This apparently
stems from her involvement in ihe dispute between the United
States and Canada over their boundaries.

Our second commentator is George Hauck, an associate
professor of law at the University of Puget Sound and graduate
of the University of California School of Law in 1971. I cannot
help but comment that in his I engthy resume he has one activity
that I do not know quite how to explain: he was the traveling
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fel low for the University of Cal lfornia in 1972. If we al I
could have that type of Job, I think I ife would be much more
pleasant.

Our final commentator is Tom Koester, who since 1979 has
been the supervising attorney of the Natural Resources section
for the Attorney General's office for the State of Alaska. He
graduated from California Western Law School in 1975. Tom
assures us that he will comment with impartiality upon the
papers given today.
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FEDERAL-STATE OFFSHORE BOUNDARV DISPUTES:
THE FEDERAL PERSPECTIVE

Louis F. Claiborne
Deputy Solicitor General of the United States $13

In our federalist system, disputes between the nation and
the states of the Union are all too common. Given our
extraordinary inclination to resolve most pub I ic disagreements
judicially, it is never surprising to find the courts invoked.
Even so, the resources of the seabed off our coasts need not
have become such an object of controversy. Moreover, the points
of disagreement might have been resolved long ago. It is my
task to recite the long tale that tends to explain why there is
any question of a federal-state boundary in respect of offshore
submerged I ands, and why some fifteen full opinions of the
Supreme Court over half a century have not completely answered
it. When the story is at length told, I shall indulge a fond
hope that the Court shortly will bring this litigation to a
happy end.

UNFORTUNATE BEGINNINGS: A WRONG START DISTORTS THE RESULT

From the federal perspective, it is perfectly obvious that
the beds of navigable waters, inshore and offshore
traditionally the arteries of interstate and foreign commerce
impressed with a federal navigational servitude � belong, if to
anyone, to the nation rather than the Individual states. Had
that been understood at ihe beginning, we could have avoided all
the legislation and litigation of the past forty years concerned
with fixing a dividing line between federal and state water
bottoms. But, alas, our Supreme Court went astray in the 1840s
and that has caused problems since the 1940s.

The Court's basic Instinct was sound enough. In the first
case, , 41 U.S. �6 Pet.! 367 �842!, the
Supreme Court followed English common law and ruled that, in
principle, the beds and banks of tidal or navigable water bodies
are not privately owned but are held by the sovereign for the
benefit of the public. The question of which sovereign, state
or nation, was never debated. The Court simply assumed the
state, here one of the original thirteen, was the appropriate
sovereign because the prerogatives of the English crown passed
to it at independence, before the Union was more than an
alliance. The Court never inquired whether this sovereign
prerogative � like the foreign relations power or the
interstate and foreign commerce power � passed to the federal
government upon adoption of the Articles of Confederation in
1781 or the Constitution in 1789. It was a full century later
before this question would be asked and, by then, too much water
had gone over the dam.

The Court~s next mistake was to apply this false doctrine
of state ownership of navigable water bottoms to states admitted
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after the Constitution. That was done in the dubious case of
44 U. S. � How.! 212 �845!. The

rationale was truly remarkable: while the area was part of a
territory, such water bottoms were held by the United States,
but in trust for the future state, to whom they would in normal
course inure when the state was admitted to the Union upon "an
equal footing» with the original states. No doubt, the equal-
footi ng principle assures ail states the same governmental
powers, including whatever regulatory authority states may
exercise over navigable waters. But it has nothing to do with
land ownership � else the federal government constitutionally
could not have reserved to itself title to public lands in the
western states when the eastern states owned the public domain.
It seems nonsense to say that the equal-footing doctrine reaches
submerged land but not upland. Yet, that is in effect what the
Court held �j.

These early cases and their progeny down to 1947 involved
rivers �j, lakes I 4J, harbors �j, enclosed bays L6! � all
clearly inland waters. But, logically enough, the general
assumption � shared by federal and state officials alike and
apparently by all courts, including the United States Supreme
Court � was that the rule of state ownership of bed and banks
applied to all navigable waters within the state's boundaries,
which explicitly or implicitly encompassed a belt of marginal
sea in ihe case of coastal states. See

332 U.S. 19, 27, 36-38, 39-40 �947!; ~. at 43
 Reed, J., dissenting!; 363 U.S. 1,
16, 17-18, 23-24 II, n.30; ~. at 94-95 & n.18  Black, J.,
dissenting!. As later events would show, the momentum of this
long-held view ultimately was irreversible.

To be sure, the assumption was not really tested throughout
the nineteenth century and through the first two decades of the
twentieth, since, during that time, the rich oil and gas
reserves of the seabed and the techniques for extracting them
were barely known. What questions arose as to the sway of
federal or state governments over offshore areas involved the
power to regulate � usually fishing � not ownership of the
seabed, 139 U.S. 240

LL !L~, 313 U.S. 69 �941!. See, also, Iggmyc ~LtayJJ, 334
U.S. 385 �948!. Significantly, however, there was continuing
acceptance of state ownership for many years after oil was being
taken off the California coast. It was only in the late 1930s
that the executive branch of ihe federal government began to
rouse itself to assert any claim to the bed of the territorial
sea. See 363 U. S. at 95
 Black, J., dissenting!; 381 U. S.
139, 180, 186  Black, J., dissenting! �965!. Even that was
merely tentative. See S. Rep. No. 133, 83d Cong., 1st Sess. 54-
55 �952!. The really unequivocal claim came with our lawsuit
in 1945, and, politically, that was too late.

361



THE U. S. GOES TO COURT, TIMID! Y: THE FIRST wTIDEEANDSw CASES L73

The United States flied suit against California in October
1945, invoking the Supreme Court's original jurisdiction.
Although Pres ident Truman had Just issued the Proclamation of
September 28, asserting exclusive rights in the bed and subsoil
of ihe entire continental shelf, no reliance was placed on that
action L8j. The prayer was relatively modest: the United
States claimed ownership of, or alternatively "paramount rights"
in, the lands and minerals underlying a three-mlle belt of the
ocean beginning at the low water mark or the seaward edge of
"inland waters." Presumably, we sought a Judgment covering only
three miles of continental shelf because our controversy with
California was confined to the first three miles L9j.

More important, however, was our express concession to
California of the soil and resources underlying offshore
" inland" waters and tidelands. Precedent and politics perhaps
counseled that we give way to this extent, but there was no
logic in it, as we then told the Court LIOJ. Especially odd was
the position that our title to the water bottom ended at low
tide, contrary to the usual rule. No prior case had expressly
recognized state ownership of tidelands on the open coast � and
the Court seemed to view our concession on this point as
surprisingly generous, referring to the federal government as
accepting state ownership of "even tidelands down to ine low
water mark." 332 U.S. at 30 I 11j.

We won all we asked for � albeit our claim to exploit the
mineral resources of the marginal sea was sustained in the name
of "paramount rights," rather than proprietorship. This led
Justice Frankfurter, In dissent, to ask how the undisputed
"paramount rights" of the national sovereign to regulate this
three-mile zone could translate into title to the minerals In
the soil. See 332 U.S. at 44-45. The same dissenting opinion
pointed up another problem with ihe Court's decision, which
seemed to deny Gal ifornla~s title on the ground that, not being
yet invented, the three-mile territorial belt had not inured to
the original states, but never quite explained how the federal
government acquired its paramount rights there or why the belt
when established did not pass to the states. The Court~s
reliance on questionable history and a dubious application of
the equal-footing doctrine was unfortunate. But the basic theme
of the decision was sound: that the constitutional allocation
of powers between federal and state governments suggests federal
control of the marginal sea, Including the underlying submerged
lands. It is no argument against this proposition that it could

and should � also encompass bays and harbors and, indeed,
interstate rivers.

Needless to say, ihe Q~cnln decision did not win
universal acquiescence. Even before the Court ruled in 1 947,
both houses of Congress had sought to moot the case in favor of
the states, but President Truman had vetoed the Joint
resolution. See 332 U.S. at 28. The Court had been divided in

and was more so in the immediately
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subsequent cases. Louisiana and Texas sought to distinguish the
QaLLjgm~ decision as inappl icabl e to the oi I and gas leases
they were granting In the Gulf of Mexico. Accordingly, separate
suits had to be filed against those states and, unsurprisingly,
they fared no better than California.

339 U. S. 699   1950!; , 339 U. S.
707 �950!.

The ~~ decision involved nothing really new, except
only an explicit recognition that federal "paramount rights" in
the continental shelf were not limited to the three-mile
territorial belt. See 339 U. S. at 705-706, and ihe Decree, 340
U.S. 899 �950!. The ~ decision, however, must be counted
something of a tour de force. The Court assumed that Texas, as
an independent republic, enjoyed a territorial sea belt, but
held that this was relinquished to the United States when Texas
was annexed and admitted to the Union on "an equal footing" with
the older states. 339 U.S. at 717-718. Since they owned no
part of the marginal seabed, Texas could not either
regardless that its political boundary might continue to extend
nine or more miles into the Gulf. l{f. at 718-720.

These decisions, it should be stressed, located no specific
boundary line between federal and state water bottoms. Since
state title to the submerged lands underlying "inland waters"
had been left undisturbed, it might well be necessary in due
course to resolve disputes as to the actual "coastline,"
especially where it followed the seaward limit of such inland
waters, notably bays and harbors, and ihe Court accordingly
retained jurisdiction of the cases. See 332 U.S. 804, 805
  1947!; 334 U. S. 855   1948!; 337 U. S. 952   1949!; 340 U. S. 899,
900 �950!; 340 U.S. 900, 901 �950!; 342 U.S. 891 �951!. As
lt turned out, many of the states have been very disputatious
and the task of fixing the coastline is still far from finished.
But, in the meanwhile, Congress intervened and we must turn to
that.

CONGRESS WEIGHS IN FOR THE STATES AND THE COURT YIELDS

We have already noticed that, as early as 1946, the
Congress sought to confirm in the coastal states title to the
marginal seabed, but thai the President vetoed the measure. A
similar proposal passed both houses In 1952, but, again, was
vetoed. See 363 U.S. 1, 6-7 n.4
  1960!, giving a ful I history of proposed legislation on the
subject. The next year, however, Eisenhower having replaced
Truman, the new administration � as promised during the
electoral campaign � offered no resistance and the Congress got
its way. See , 381 U.S. at 188 n.23
 Black, J., dissenting!. By now, moreover, the most active
proponents of the legislation, Texas and Louisiana, had
convinced many interior states with no stake in the seabed that
the federal government was threatening their traditional title
to inland water bottoms and that this must be met by an express
legislative decl aration of state rights. And so, the Submerged
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Lands Act was enacted in 1953 � short l y fol I owed by the
complementary Outer Continental Shelf Lands Act which asserted
exclusive federal rights in the portions of the shelf not
relinquished to the states. 42 U.S.C. 1301-1303, 1311-1315
 Submerged Lands Act of May 22, 1953, ch. 65, 67 Stat. 29!; 43
U.S.C. 1331-1343  Outer Continental Shelf Lands Act of Aug. 7,
1953, ch. 345, 67 Stat. 462!.

The Submerged ~ ands Act is, for the most part, a
straightforward cession to the coastal states of the federal
rights to the resources underlying the marginal sea sustained in
the first fuJJjgcnly case �23 � together with a seemingly
unnecessary confirmation of state title to the bed and banks of
navigable or tidal inland water bodies. In the Atlantic and
Pacific Oceans, the seaward limit of state ownership Is fixed at
three nautical miles from the "coast line, " defined as the low
water I I ne of the shore or the I I ne del imiti ng " inland waters. "
But, in the Gulf of Mexico, the grant extends � up to a maximum
of nine miles from the present coast line � to the boundary
existing when the state was admitted to the Union or a boundary
otherwise approved by Congress. This is a most unusual
provision, since it denies to the Atlantic and Pacific states
the opportunity afforded to the Gulf states to prove "historic
boundaries" exceeding three miles from the coast.

The constitutionality of such a blatant discrimination may
well be doubted � especially after the Court had held that the
equal-footing doctrine forbade conceding to Texas a marginal
seabed claim denied to the original states. Indeed, when the
Submerged Lands Act came to be challenged In the Supreme Court
by Alabama and Rhode Island, Justice Douglas  the author of the
first ~ decision! made this point. See
347 U.S. 272, 282-283  Douglas, J., dissenting! �954! L13j.
What is more, it is not clear why the equal -footing pr I nci pl e-
assuming it applies in this context, as the ~ case held
does not prevent the coastal states  even if equal among
themselves! from becoming the special beneficiaries of the law
to the detriment of the other states, who presumably would
share, to some degree, in federal revenues derived from the
territorial sea. Both Justice Black and Justice Douglas so
argued in dissent. See 347 U.S. at 277-278, 282-283.

The more fundamental question, however, was whether
Congress could put asunder what the Constitution had joined
together. Remember that the Court had ruled in favor of federal
rights in the marginal seabed because the Constitution vested in
the national government special powers and responsibilities over
this area. The minerals underlying the territorial sea and
beyond appertained to the United States not as mere acquired
property, but, rather, as a matter of sovereign prerogative.
Were such rights freely disposable under the Property Clause or
constitutionally ina I Ienabl el Again, Justice 8 I ack and Douglas
made a strong case against the validity of the Congressional
grant L14j. But the Court~s majority sustained the Submerged
I ands Act and a second opportunity to limit federal-state
controversies was lost.
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TWO OUT OF FIVE: TEXAS AND FLORIDA WIN NINE MII.ES, THE OTHER
GULF STATES ARE HEI D TO THREE

The states bordering the Gulf of Mexico were not slow to
claim entitlement to the maximum nine-mlle marginal sea belt,
and, in the case of ! ouislana, the "coastline" or baseline from
which the belt would be measured was declared to be many mlles
offshore. La. Act 33 of 1954; see ' , 394
U.S. 11, map following p. 78 �969!. Even Alabama now joined
the bandwagon. That state had only recently challenged the
constitutionality of the Submerged Lands Act, partly on the
ground that, unlike Texas and Florida, It could claim no more
than a three-mile belt because its boundary was so defined upon
admission to the Union. See Alabama~s Qg~~ in No.
Orig., O.T. 1953, , paragraphs XI, XIV, XVII,
XXXIV B!, XXXVIII�!;

11, 15, 17-18, 63-66. But, having failed in that attempt,
Alabama changed its tune and asserted an "historic" maritime
boundary six I eagues from shore � albeit only nine miles could
be claimed. See 363 U. S. at 5, 66-
67 n.108, 82. Nor did all the states walt for Judicial
vindication. Louisiana, at least, resorted to self-help,
granting leases more than three miles from shore until enjoined
by the Court. See 351 U.S. 946, 978 �956! 4153.

It is only fair to say that this was a period when everyone
was testy, including the United States and ihe Court itself. We
began by moving the Court to modify the 1950 decree In the
L !~Lpga case simply by conceding three more miles to the
state, suggesting that Louisiana could not remotely establish a
more expansive admission boundary. The Court abruptly denied
leave to file the motion, pointlessly requiring us to file a new
lawsuit. 350 U.S. 812 �955!. We complied. See 350 U.S. 990
�956!. Louisiana, as well as some of iis subdivisions and
lessees, exhausted every expedient to block or delay resolution
of the dispute in the Supreme Court. See, ~, 351 U.S. 978
�956!; 352 U.S. 812 �956!; 352 U.S. 885 �956!; 352 U.S. 979
  1957!; 353 U. S. 903   1957!; 353 U. S. 928   1957! . The matter
was first argued in April 1957, but the Court ordered the case
expanded to Include the other Gulf states. 354 U.S. 515 �957!.
We obeyed. There were stil I further delays and postponements.
See 355 U.S. 859 �957!; 355 U.S. 876 �957!; 355 U.S. 945
�958!; 356 U.S. 928 �958!; 358 U.S. 902 �958!; 359 U.S. 901
�959!. At length, the case was re-argued in October 1959.
Even then, additional briefing was allowed, see 361 U. S. 802,
872 �959!, and ihe decision was not announced until 31 May
1960. 363 U.S. 1.

The Court first rejected the extreme arguments advanced
both by the states and by the United States. It was deemed
obvious that the Submerged Lands Act did not itself confirm any
grant beyond three miles, but merely afforded the Gulf states an
opportunity to establish such an "historic» boundary up to nine
mlles from the coast. 363 U.S. at 12, 13, 25. More debatable
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was the Court's further holding that a pre-admission boundary
beyond three miles must be shown to have been endorsed by
Congress. ~. at 13-14, 30, 35-36. With equal firmness,
however, the Court declined to accept our somewhat arrogant
submission that any recognlilon of state boundaries beyond three
miles would be inconsistent with the past and present
international stance of ihe United States as formulated by the
executive branch and, for that reason alone, must be avoided.

at 11-12, 30-36, 51. Without deciding the point, the Court
suggested that a state boundary more than three mlles from the
coast, effective for purposes of the Submerged Lands Act and
perhaps for other domestic jurisdictional purposes, could be
viewed as having no international consequences and therefore as
consistent with a national territorial sea claim limited to
three miles, accompanied by United States assertion of seabed
rights to the edge of the continental shelf. ~. at 35-36.

Applying these principles to the situation of the five Gulf
states produced considerable division within the Court
requiring two opinions, one by Justice Harl an covering
Louisiana, Texas, Mississippi and Alabama �63 U.S. I!, the
other by Justice Black dealing with Florida �63 U.S. 121!. The
author of each majority opinion dissented ln the other case,
Justice Black believing that all five Gulf states were entitled
to a nine-mlle belt �63 U. S. at 85 ff. ! while Justice Harl an
would have recognized such an expansive grant for Texas alone
 ~. at 132 ff.!. Justice Douglas, on the other hand, thought
only Florida had proved Its case. 363 U.S. at 101 ff. Finally,
the four other participating justices  two being recused! felt
compelled to explain why they Joined Harlan~s ~~> opinion
and Black~s Elg~ opinion. j4. at 129 ff. The upshot was
that Texas and Florida successfully established nine-mile
boundaries while the intervening three states failed.

Alas, we were stil I a long way from plotting a boundary.
The Court pointedly did not resolve any question about the
wcoastl inc" from which the three and nine mile belts were to be
measured. 363 U.S. at 66-67 n.108, 82 nn. 135 E, 139.
Substantial further proceedings would be required on that score,
and, indeed, ihe matter is not yet settled In the case of
Mississippi and Alabama.

CALIFORNIA AGAIN: THE COURT GOES INTERNATIONAL

Back In 1947  as we have detailed!, the Court had decided
that the United States, rather than California, had the
exclusive right to exploit the resources of the seabed
underlying the three-mile belt of marginal sea. The decree
entered the same year defined the "coastline" where that belt
began as the low water line or the seaward limit of inland
waters. 332 U. S. 804, 805. But, as In the case of the Gulf
states, the parties did not agree as to what constituted "inland
waters" and the Court left the matter entirely unresolved �67.
Accordingly, further proceedings were required and the Court,
following California's suggestion, appointed a Special Master
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for that purpose in mid-1948 � who promptly died and had to be
replaced by another Master in early 1949. There was a great
deal of controversy between the parties and equivocation by the
Master and the Court as to the proper function of the Master�
then still a relatively recent luxury L17j. See, ~, 334 U.S.
855 �948!; 337 U. S. 952 �949!; 341 U. S. 946 �951!; 342 U. S.
891 �951!; 344 U.S. 872 �952!. In the end, however, the
Special Master filed a report recommending specific rulings on
all disputed points, mainly favorable to the United States. See
381 U.S. at 144-145 n.6.

That was 1952. No sooner had the parties filed their
Exceptions to the Master~s Report than Congress enacted the
Submerged Lands Act. This brought a halt to the Judicial
proceedings for a decade. To be sure, the statute only moved
the federal-state boundary three mlles and, in principle, the
starting point of the three-mile belt still needed to be located
� especially where it was the seaward limit of inland waters.
But, as a practical matter, there was no urgency in resolving
these questions because existing technology dfd not permit oil
drilling in the very deep water beyond the marginal sea of
California, even as we conservatively defined it. See 381 U.S.
at 148.

In 1963, deep water drilling having become more feasible,
we sought to revive the proceedings. See 381 U. S, at 149. Tnis
provoked a furious and silly argument over whether the 1945 case
was now dead or merely dormant. Among other things, California
contended our suit had lapsed for lack of prosecution; we
responded thai in the interim we had sought an amicable
settlement of the dispute; and California rebutted by denying
that any negotiations leading to a permanent resolution of the
federal-state boundary had taken place �8j. Having apparently
learned something from its experience with the Gulf states
litigation, the Court cut through the debate, allowed our
Supplemental Complaint to be filed, and invited the parties, if
they wished, to amend or add to their Exceptions to the Special
Master~s 1952 Report in light of intervening events. 375 U.S.
927 �963!. And so the case was briefed and argued and, for the
first time, the Court itself tackled the particulars of
coastline delimitation.

One of the more unusual aspects of these submerged land
boundary cases is the number of changes of position indulged by
all concerned without apparent embarrassment. This applies to
the states, to the United States, to Individual Justices
 especially Black and Harlan!, and to the Court itself. The
California litigation was no exception. Indeed, in that one
case, the federal government argued, at various stages, that the
coastline, and especially the limit of inland waters, ought to
follow ihe foreign policy position of the United States  a! as
lt was at the time the original states formed the Union L19j,
 b! as articulated in proposals made at the 1 930 Hague
Conference for the Codification of International Law I 203;  c!
as it existed on the date the Submerged Lands Act became
effective �2 May 1953! L21j; or  d! as it would be on the date
of the entry of a supplemental decree fixing the coastline I 22!.
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So also, the Court � including Justice Harlan as its
spokesman � was equal ly guilty of inconsistency. As we have
noted, the 1960 decision in the Gulf states litigation rejected
the government~s objection to a nine-mile marginal sea for
Texas, despite our foreign policy stance of a uniform three-mile
territorial sea, on the ground that the Submerged I ands Act was
purely domestic legislation. Yet, now in 1 965, the Court found
that Congress had left it free to adopt the subsequently framed
international Convention on the Territorial Sea as defining
"inland waters" for the purpose of measuring the Submerged Lands
Act grant to the states. See 381 U.S. at 150-167. The anomaly
of Texas and Florida was simply not mentioned. Perhaps the
Court rationalized that the Convention left it to each nation to
determine for itself the width of the belt of the territorial
sea up to twelve miles, and to choose three mlles generally and
nine miles off particular coasts. That Is not, however, the
actual stance of the United States: then and now, we define the
national territorial sea off Texas and the Gulf coast of Florida
as a belt of only three mlles measured from the current
coastline, and we view the additional grants to Texas and
Florida as Justified by virtue of our more extensive continental
shelf and fisheries Jurisdiction L23j.

But whether or not wholly consistent with prior decisions
or entirely faithful to the intent of Congress, there is no
gainsaying the virtues of the Court's decision to import the
Convention rules in measuring the Submerged Lands Act grant.
Prlmar II y, there are now relatively clear and fixed standards to
apply in locating the coastline. For the most part, the states
gain from recognition of larger bays � up to twenty-four miles
wide, compared to the maximum ten mlles we recognized in 1953.
381 U.S. at 163-164, 169-170. Yet, the federal government
retains absolute discretion to eschew or adopt a straight
baseline system and a considerable voice in disclaiming so-
called "historic" inland waters. 381 U.S. at 167-169, 172-175.
We lost our argument that man-made or artificially-caused
extensions of the mainland � at least after 1953 � did not
affect ihe coastline; but, in return, ihe Court at least
Implicitly recognized our right to condition permission to
construct such extensions on the state~s waiver of any Submerged
Lands Act benefit. 381 U.S. at 176-177. See, also

One might have supposed that henceforth there would be only
occasional and very narrow disputes between state and nation
over their submerged lands boundaries. No doubt, the Court
hoped it had disembarrassed itself of a very burdensome category
of cases. Not so. The sums actually or potentially at stake,
and local patriotism, have pushed many of the states to continue
the "good fight." And, needless to say, the ingenuity of
lawyers did not fail to conceive ways around what were thought
to be clear and settled rules. The upshot has been more
litigation of this kind since 1965 than in the previous two
decades.
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THE SAME CONVENTION RULES APP Y ON EVERY COAST: THE COURT W ILI
NOT BE MOVED

The f irst controversy to arise after the second QaJ ~
decision of 1965 Involved Texas and produced, once again, strong

the nine-mile "historic" boundary recognized for Texas under the
Submerged Lands Act should be measured from artificial jetties
constructed after statehood. Justice Harlan agreed w ith Texas
that the Q~caje decision, adopting the Convention rules,
required an affirmative answer. See 389 U.S. at 163 ff. Bui
the majority, in an opinion by Justice Black, held  as we had
alternatively argued! that the nine-mile boundary was fixed as
of ihe date of admission which obviously could not have been
measured from then non-existent structures projecting from the
coast. 389 U.S. at 159-161 L25j. At the next term, however,
the Court applied the modern, ambulatory, coastline rules for
the purpose of locating the maximum limit of an "historic"
boundary claim, which the Submerged ~ ands Act fixes at nine
miles. , 394 U. S. I   1969! . This time,
Justice Black dissented, echoing Texas' plaint that the United
States position amounted to saying "heads I win, tails vou
lose." 394 U.S. at 6, 9.

But all this was mere skirmishing compared to the effort
mounted by Louisiana to avoid the force of the
decision. That state primarily Invoked as its "coastline" a
line many mlles out to sea drawn by the Coast Guard to fix the
area where the so-called " inland water rules" must be followed
by incoming vessels. See p. 17, ~. Since that line could
not remotely satisfy the normal rules of the Convention on the
Territorial Sea, it was variously argued that the peculiarly
impermanent character of the I ouislana coast required a
different standard, thai Congress had effectively so determined
in sanctioning the line proposed, and that the promulgation of
the Coast Guard line constituted an effective claim of "historic
inland waters« for the area inside the line L 26j. In due
course, the Court resisted these several pleas � Justice Black,
joined by Justice Douglas, again dissenting.

394 U.S. 11, 17-35 �969!.
Nor was this all. The Court had to consider � and reject

� Louisiana's contention that, In its special case, the federal
government had no option other than to draw straight baselines,
especially in light of earlier concessions. See 394 U.S. at 60-
74. So, also, Louisiana unsuccessfully argued that dredged
channels � extending far beyond any above water harbor works�
constitute part of the coastline. See 394 U.S. at 36-40. One
wishes the Court had been as unequivocal on all matters. But,
alas, ihe even-handed opinion left a few openings which have
invited all too much subsequent litigation.

One such point pertains to "historic waters." Expanding
and qualifying the discussion in the second QaLLfgclLL! decision,
the Court now observed that state assertions of jurisdiction, at
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least if not contemporaneously repudiated by the federal
government, are relevant in establishing a claim to historic
waters, and the Court further held that a federal disclaimer
must be deemed ineffective as to any historic title that has
already rIpened. See 394 U.S. ai 77-78. This was calculated to
encourage state historic claims � and It has.

Equally productive of future litigation was the Court~s
discussion of Louisiana's attempt to treat islands as extensions
of the mainland. Although all such claims � where we disputed
them � were in fact rejected, the Court~s apparently hospitable
language on the subject of assimilating Islands to the mainland
mass has tempted several states to promote some of their
offshore islands as sufficiently integrated with the mainland to
justify treating them as extensions of it � usually to qualify
as the headland of an otherwise non-existent bay.

This temperated style was soon abandoned, however. After
the meticulous thoroughness of the opinion in the

citing every available authority, and announcing a comprehensive
Judgement on a host of points � the Court seems to have got
bored or impatient with these cases. Having five years earlier
referred to a Special Master the claim of all the Atlantic
states that the first Qyjjf~ decision ought to be
reconsidered, the Court in 1975 somewhat perfunctorily
reaffirmed Itself, holding that the rule governing on the
Pacific coast equally applied on the Atlantic side.

420 U.S. 515 �975!. At the same time, the
Court summarily affirmed its Special Master~s ruling in the
L.~~ case, warts and all. 420
U.S. 529 �975!. And, after a brief remand, Florlda~s attempt
to establish an inland bay defined on one side by the Florida
Keys was reJected with equal lack of ceremony.
~cjga, 420 U.S. 531 �975!; 425 U.S. 791 �976!.

The only case of this period to receive more elaborate
treatment was the controversy involving Cook Inlet in Alaska--
which we had initiated in a District Court, thinking to spare
the Supreme Court, but earning a rebuke instead. See ~
~~~~M, 422 U.S. 184, 186 n.2 �975!. Here the Court
wrote a full opinion, reversing the holding of both lower courts
in favor of Alaska' s claim to a wh i stor Ic bay." The ultimate
message, however, seemed to be, as before, that "historic"
claims are not favored. By now, California, Louisiana  twice!,
Florida and Alaska had all failed ln the attempt to prove a
historic bay. But, alas, ihe issue has not been laid to rest.
Nor have ihe states failed to raise new questions which require
resolution by the Court.

Most probably, the Court was disappointed that the cases
did not go away. For the east coast, Justice White, on behalf
of a unanimous Court in the ~ case, had administered what
seemed a swift and ungioved knockout punch to the pretensions of
the older states. Writing for a not quite unanimous Court in
the ~ case, Justice Blackmun had defeated a more recent
west coast claim with more polite, and patient, prose, but with
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equal final ity, one might have thought. And, on the Gul f Coast,
the Court~s anonymous ~~~s in the ~~~ and ~~
cases were such rude rebuffs that only the bravest and shameless
would be expected to return. And yet, as we shall see, no one
was frightened off: on every coast, new cases emerged. Some
may despair, but I believe the Court may yet find the formula to
end the litigation. Indeed, to be helpful, I shall presume to
propose one approach in a moment.

THE 1980S: VARIATIONS ON THE SAME THEME

How many ways can one push out the coastline, and therefore
the seaward edge of the three-mile belt2 In the view of the
United States, there are no straight baselines off our coasts
and only one body of historic inland water � Long Island Sound,
narrowly defined. Accordingly, we assert that the coastline
consists of �! the low-water line on the open coast and around
islands and qualifying low-tide el evatlons �7!,   2! I Ines
crossing river estuaries emptying into the sea �8J, and �!
lines closing "Juridical" bays, I.e., indentations that meet the
criteria of Article 7 of the Convention on the Territorial Sea.
Of course, we accept the Court's somewhat expansive gloss on
these rules. One example, as we have noted, is that, in the
unusual case of the two daily Pacific tides, the mean lower low
water line governs. Similarly, in the same QaJJjg~ case and
the subsequent it was held that
artificial extensions to the mainland are part of the coastline,
whether induced accretions, filled land, or projecting
structures, at least if shielding a harbor or protecting against

at 176-177, 382 U.S 448 �966!, 432 U.S. 40 �977!; ~u.~

the states have not been content to rest on such minor
victories.

Thus, although the Court had ruled, in the kg~ case,
that bridges did not form part of the coast so as to make the
Keys an extension of ihe mainland, California was noi deterred
from claiming open-work piers as part of the coastline.
Unsurprisingly, the Court rejected that attempt to push out the
baseline of the three-mile grant.
447 U.S. 1 �980! 4293. Nor have several states been
discouraged from advancing their own claims to "historic" inland
waters. Massachusetts has only recently concluded its
submission to a Special Master in respect to Nantucket Sound and
Vineyard Sound. And Mississippi and Alabama have just succeeded
� subject to Supreme Court review � in persuading a Special
Master that Mississippi Sound qualifies as historic inland
water.

Even more surprising, straight baseline claims remain in
vogue. As an alternative basis for asserting the inland status
of Mississippi Sound, Mississippi and Alabama insist that the
United States has in effect long drawn straight baselines
anchored on the barrier Islands and cannot now abandon that
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stance. Alaska makes a similar argument in pending I itigation
involving the submerged lands between the mainland shore of the
North Slope and the barrier isl ands in the Beaufort Sea-
except that here the drawing of straight basellnes is attributed
to Congress and not merely the federal executive branch. Alaska
also advances the novel contention that the Submerged ! ands Act
contemplates a single continuous state boundary, which must
encompass ihe islands and the intervening waters and does not
tolerate interior federal »enclaves» of seabed.

Equally disturbing is ihe continuing pr evalence of claims
that islands close to shore ought to be treated as extensions of
the mainland, thereby creating a bay. Indeed, we are presently
asking the Court to disapprove the recommendations of two
Special Masters accepting such arguments. In each instance,
there is a new twist. The Master In the
~ case, involving the status of portions of Block Island
Sound, found that Long Island should be assimilated to the
mainland primarily because thai would create a Juridical bay out
of the landward waters � which "looked» like a bay, but would
not qualify unless Long Island were viewed as an arm of the
mainland mass. This backward reasoning did not appeal to the
Master in the case, but he invoked an
equally unsound basis for treating an island as part of the
mainland, and therefore as the headland of a bay. His
Justification is that the island in question is connected to the
I and mass by inland waters, which ought to be deemed I and I The
same Master had rejected this contrived proposition a decade
earlier in the Lg~~ case. But now, for reasons
unexplained, he found It more persuasive.

Finally, and perhaps most interesting, is the argument put
forward by Alaska in respect of the formation known as Dinkum
Sands. The state submits it should be deemed a true Island,
generating a three-mile belt of marginal sea around it, even if
the formation is for most of each year below the level of mean
high water and even if the room-size shelf that emerges a few
Inches for a few months  assuming it ever does! is so mixed with
ice that, if melted, the protruding layer would s Ink below the
surface once again. Now that takes couragel

These are the current Issues. But there ls no reason to
believe the states have exhausted their inventory. Even if the
states now or recently at bat want a rest, there are many
potential claimants waiting in the wings whose coastline has not
been Judicially fixed: Washington and Oregon on the west coast;
Maine, New Hampshire, New Jersey, Delaware, Maryland, Virginia,
North and South Carolina, and Georgia, on the east coast; and,
finally, Hawaii, with its unique geography. The prospect is
overwhelming � unless ihe Court takes firm action.

Which I eads me to a very rash prediction.

RASH PREDICTION: A HAPPY ENDING

lt is dangerous to be too sure about the Justice of one' s
cause and even more dangerous to be confident that the tribunal
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deciding the controversy wil I have the wisdom to see truth and
the courage to fol low it. Nevertheless, in the present context,
I am rash � or brash � enough to indulge the expectation that
the pending cases w I I I end favorably after argument In the
Court. But, more than that, I predict the decisions wii I be so
written as finally to dampen the litigious spirit of the coastal
states involved and discourage those now waiting in the wings
from entering the fray.

The most difficult aspect of these cases is to engage the
Court's interest sufficiently. A decade ago, there was a
tendency to abdicate responsibility to a Special Master, whose
recommendations were almost automatically endorsed. That would
be disastrous this year, for, as we have noted, in both the two
cases immediately before the Court for final decision � those
involving Mississippi and Alabama, on ihe one hand, and Rhode
Island and New York, on the other � the Special Masters have
gone very far astray. Although the lands at stake are of no
real significance, the precedents would be harmful elsewhere.
But, most damaging would be the incentive created for other
states to propose novel doctrines in the hope that a Master will
be tempted and the expectatlon that the Court will not
interfere.

Fortunately, the Court seems to have become more inclined
to exercise independent Judgment in the last few terms, often
rejecting the Report flied by its Special Master.

444 U.S. 380 �980!;
Lg~~, 446 U.S. 253 �980!; LArlzona v. California, No. 8,
Orig.  Mar. 30, 1983!; , No. 65, Orig.  June
17, 1983!; , No. 80, Orig.  June 4, 1984!.
What Is more, in the special case of the offshore submerged land
disputes, the Court must be sensitive to the need to curb the
undisciplined extravagance of the litigation, all too commonly
indulged by Special Masters. And, given the large number of
potential future controversies, the Court presumably will deem
it wise to intervene without delay.

Assuming the Court gives the pending cases a hard look, we
have no doubt as to the outcome. But disapproving the Masters~
Reports is not enough if further wasteful litigation is to be
discouraged. The Court must make at least the following
propositions unequivocally clear:  a! that, so Iong as the
United States does not draw them, no state claim based on a
straight baseline system can be entertained;  b! that, given the
consistent disclaimer by the United States over several decades
that any historic Inland waters  other than Long Island Sound!
exist off our coasts, it would take the most extraordinary
evidence today to establish a historic title that, if ever
ripened, had not effectively been abandoned;  c! that treating
islands as part of the mainland is reserved for truly extreme
situations and is least of all Justified In order to create a
bay that substantially distorts the coastline. There is reason
to hope such rulings will come from a Court strongly provoked by
the excessive character of the state claims, accepted by much
too hospitable Special Masters, and apprehensive that insidious
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false doctrines, if not unambiguously repudiated, will survive
in one disguise or another to plague the original docket for
many more years.

Oi course, lest ii be supposed that ihe Court's Impatience
is merely temporary, like treatment must be given to the

Above all, ihe Court must candidly disabuse Special Masters of
the notion that their task fs akin to that of an arbitrator
charged with finding some middle ground between the parties.
The truth must be spoken out loud: currently, at least, the
United States, informed only by the light of reason, Is always
right, the state is always wrong, invariably guilty of
outrageously overreaching in the hope of persuading the Court
that it should receive some portion of its claim. Perhaps the
Court cannot be expected to put the matter quite so bluntly.
But I anticipate more polite I anguage conveying a comparable
message. If only the states believed my prediction; they would
surrender now and the accuracy of my preview need never be
tested.

This, then, is the wholly obJective federal perspective.
Do not follow the bad example of some of our Special Masters and
permit yourselves to be swayed by the advocate for the state' s
position. By all means, enjoy Mr. Briscoe � as I always do--
but don't take him seriously. His submission, I assure you, is
all froth, like whipped syllabub, attractive to the palate, but
entirely without sustenance. Stick with the simple but hardy
federal diet and all will be well.

NOTES

1. The views expressed here are my own and do not necessarily
reflect the official position of the United States or of
its Department of Justice. This is not to suggest that the
government would have any cause to disagree with the very
loyal and presumably correct statements made In this paper.

2. In its zeal in favor of the state, the Court went
overboard, holding, for instance, that the United States
could not acquire land by eminent domain within a state �4
U.S. � How.! at 223!, and that, even before statehood, the
United States could never alienate title to water bottoms
 ~. at 229!. Both propositions were soon abandoned. See

v. ~, 152 U.S. 1, 48 �894!. But, alas, ihe basic
doctrine has survived.

3. ' v. ~, 44 U.S. � How.! 212 �845!;
~~ v. ~, 50 U.S.  9 How.! 471 �850!; Qgg v.

94 U.S. 324 �876!; ~~ v. Ylzgjrlly, 94 U.S.
391 �876!; Shl.'~< v. ~, 152 U.S. 1 �894!; ~

v. HahiLe, 187 U.S. 479 �903!.
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4.

5.

6.

7.

8.

9.

10.

11.

12.

v. JJJlnais, 146 U.S. 387 �892!;

U.S. 65 �926!.
v., 85 U.S. �8 Wall.! 57

�921!; Bg~~ v. ~J~yjaa, 296 U.S. 101 �935! .
v. ~iaLL, 41 U.S. �6 Pet.! 367 �842!; ~ v.

59 U.S. �8 How.! 71 �855!; ~mfa~ v. 5acd~,
73 U.S. � Wall.! 423 �867!; San v.

U.S. 391 �903!.
Despite the most explicit disclaimers by federal government
lawyers that lands covered and uncovered by the tide, even
those fronting the open sea, were not at issue  see p. 362
and n.11, ~!, the erroneous "tidelands" label
persisted. One suspects that mistake was encouraged � if
not suggested � by state representatives anxious to
portray "the government in Washington" as greedily
attempting to upset settled doctrine. Cf. p. 363, ~.
One senses that the government lawyers preferred to rest
their case on the traditional concept of national
sovereignty over a three-mile territorial sea belt,
asserted by the United States since 1793, rather than
Invoke the then almost unique continental shelf
declaration. See, ~, 1 Shalowitz,

186-189 �962!. At all events, the Executive
Order accompanying the Proclamation expressly disclaimed
any intent to affect ihe federal-state dispute over rights
in the shelf. Exec. Order 9633, 10 Fed. Reg. 12305,

363 U.S. 1, 6 n.3 �960!.
Indeed, California claimed only a belt three statute or
English miles wide, whereas we defined the width of the
federal zone In nautical or geographical miles, each of
which measures 1.15 statute miles. See 332 U.S. at 23 n.l.
See

in No. 12, Orig., O.T. 1946  filed Jan. 1947!, in
which we stated  at 72! that the rule applying the equal
footing doctrine to support state ownership of tidelands
and lands underlying navigable inland waters "is believed
to be erroneous, but the Government does noi ask that lt be
overruled, " suggesting "merely that the unsound rule be not
extended to the marginal sea." We went on to argue the
point at some length, still insisting, however, that the
Court ought not to overrule the erroneous decisions.
at 143-153. The Court noticed our point, but left it
alone. See 332 U.S. cf. 30-31.
Our brief duly noted that no previous case had "involved
tidelands along the open sea"  Brief etc. at 70 n.6!, but,
nevertheless, conceded state title to such tidelands �{1.
at 1, 2, 19!.
In Section 5 of the Act �3 U.S.C. 1313!, the United States
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withheld from the grant lands previously expressly reserved
or acquired. It may be questioned whether this provision
was faithfully applied by the Court when it later ruled in
favor of California, denying a federal claim of title to
submerged lands surrounding the Santa Barbara Channel

QILLtacgla, 436 U.S. 32 �978!.
13. It is strange that the challenge was mounted by coastal

states, at least to some degree beneficiaries of the new
law, rather than Interfor states. To be sure, Rhode Island
could  and did! argue that it was debarred from proving a
nine-mlle belt, and Alabama, although not prevented by the
Act, also claimed to be unab le to establish such a historic
boundary. But see p. 365, ~. Both states also
complained that, unlike California, Texas, and Louisiana,
they had small prospects of deriving substantial revenues
from their share of the seabed.

14. As Justice Douglas emphasized, it is noi easy to sustain
the Submerged ~ ands Act without overruling the first
Q~~ and ~ cases, or at least the latter. As he
said, the whole point of the earlier cases was that rights
in the marginal sea were ~~, as a matter of
constitutional law, so that Texas, for instance, could not
retain the subsoil ~py~ rights she previously enjoyed
and concede only paramount rights of ~~~i LLI  to the
government of the Union she was joining. See 347 U.S. at
281-283. The Court had not determined that Qzgc~, in
admitting Texas, has required a cession of those seabed
rights: on the contrary, the new state retained all its
public lands and, as was later held �63 U.S. 1, 36-65
�960!!, Congress approved and continued in effect the
Texas boundary nine miles into the Gulf. It was the
Constitution itself that deprived Texas of title to the
offshore oil. How then could Congress, in 1953, do what
the Congress of 1845 was powerless to do2

One might suppose that the problem would become
academic after the 1954 decision sustaining the Submerged
Lands Aci in ~ma v. ~. Not so. The validity of
the limitations on the grants -- both the three and nine-
mile maximums and the reservation of federal enclaves in
Section 5 � and the validity of the Outer Continental
Shelf Lands Act depend upon the premise that the whole of
the seabed appertalned to the United States until a portion
was ceded to the States for the first time in 1953.
Accordingly, the Court has pointedly reaffirmed the first

268; v.
457 U.S. 273, 285 & n.13 �982!. Indeed, in the

~ case, the Court has even purported to deal with the
contradiction which had been forcefully argued. See 420
U.S. at 524-526. If the Supreme Court were not final, one
might question whether the answer given is satisfactory.
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15. After the entry of the injunction, the United States and
the state entered into a so-called "interim agreement,"
permitting operations to continue, subject to later
accounting, pending final resolution of ihe dispute. As it
happens, that took twenty years. Thereafter, Louisiana
contended ii need not pay over revenues it had derived from
lands it was permitted to administer which were ultimately
adjudicated to the United States. And the state claimed
interest from the United States on the sums held in the
federal Treasury derived from what turned out to be state
water bottoms. Both arguments were rejected by the Court.

later, Louisiana sought to derive revenues from natural gas
produced from federal submerged lands beyond state
boundaries by imposing a so-called First Use Tax on the gas
during its passage through the state on its way to
customers In the Northeast. Again, the Supreme Court
rebuffed Louisiana's claim. j5~~ v. L !~Lane, 451
U.S. 725 �981!.

16. Indeed, the Court somewhat petulantly ordered "stricken"
stipulations between the parties that at least narrowed the
area of disagreement. 332 U.S. ai 804, 805.

17. So far as is known, the Supreme Court only began appointing
Special Masters in original cases to make findings of fact
and propose conclusions of law for the Court~s review in
the mid-1920s. ~, 5m~~ v. ~, 266 U. S. 586
  1924!; ~g~ v. JJJJ~, 271 U. S. 650   1 926! . The
earlier precedents involved »commissioners" appointed
merely to record evidence or conduct surveys on the ground.

appointing commissioner to take testimony and report to the
Court "without findings of fact or conclusions of law"!;
Q~hama v. Zeus, 256 U.S. 602, 605-607, 608-609 �921!
 Orders appointing commissioner to take evidence and report
"but without find!ngs or conclusions"!; ~. 261 U.S. 340,
343   1922!  Order appointing commissioners to "run, I ocate
and mark upon ihe ground" portions of a boundary!. See,
also, {}~i! !ilia v. ~, 252 U.S. 372 �920!  Order
appointing a "receiver" to manage disputed lands!. Even in
the 1930s and 1940s, appointment of a Master to report
recommendations on ultimate questions of fact and law was
not the almost automatic practice it has become today.
Indeed, ihe basic QILLfgcnln decision itself had been
entered without any reference to a Master, as would be the
first, second, and third L !IIj Slane and ~ decisions.
See 339 U.S. 699; 339 U.S. 707; 363 U.S. I; 389 U.S. 155;
394 U. S. 1; 394 U. S. 1 1 . Accordingly, it Is noi wholly
surprising that the Court initially entrusted its Special
Master here with only procedural duties, inchlng iis way to
the point of asking him to make ultimate recommendations.
Indeed, the Master himself had originally urged the Court
to spare him such a responsibility, but to assign it, if
need be, to «a special court of federal judges." See
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in No. 12,
Orig., O.T. 1948, 6.

18. See

v ~ in No. 5,
Orig., O.T. 1962, 4, 25-27  filed July 1963!; 5am !canshR

5, Orig., O.T. 19o2, 1-2, 18-20  filed Sept. 1963!; ~

in No. 5, Orig., O.T
1963, 1-4  flied Nov. 1963!.
This was one of the propositions urged by the United States
in the proceedings leading to the Court's 1947 decision.
See

19.

in No. 12, Orig., O.T. 1946, 72-142  filed Jan.
1947! .
See, ~,20

in No. 6, Orig., O.T. 1951, 2-3, 24-25  f il ed Aug.
1951 ! .
See21.

in No. 5, Orig., O.T. 1963, 3 n.2,
22-26  filed Apr. 1964!;

I

ln No. 6, Orig., O.T. 1952, 2-3
 filed Jan. 1953!.
The Texas and Florida problem aside, the Court was on weak
ground in suggesting that its adoption of the international
Convention rules would produce a single territorial sea
line, effective in both our foreign and domestic relations.
See 381 U.S. at 165. Indeed, as the opinion itself
immediately recognized, a change in ihe provisions of the
Convention or in the position of the United States under it
� such as adopting a twelve-mile territorial sea � would
not alter the Submerged Lands Act grant. 381 U.S. at 166-
167. So, also, the Court has endorsed boundary lines
conceded by ihe United States as effective for Submerged
I.ands Act purposes which do noi conform to the Convention
and are not Internationally correct. The clearest example
is Chandelour Sound in ~ ouisiana, which contains pockets of
high seas, but which, on our concession, the Court has
treated, for domestic purposes, as Louisiana internal
waters. See 394 U.S. at 66-67 n.87; Stipulation of Jan.

23

378

June 1964!;
in No. 5, Orig.,

O.T. 1964, 14-19  f il ed Nov. 1964! .
See , etc., ~, at 3 n.2; ~~1J!J!s



21, 1971, appended to Report of the Special Master of July
31, 1974, in No. 9, Orig., O.T. 1974, 63-66. See, also,
the Decrees incorporating that line. 422 U.S. 13 �975!;
452 U.S. 726 �981!. And, finally, at least for accounting
purposes, a Submerged Lands Act boundary may be frozen for
a period of years, notwithstanding the ambulating
international territorial sea line. See 452 U.S. at 727.

the situation of twice-dally tides on the Pacific coast.
Following the Convention rule that the line marked on
official large-scale charts should govern  Art. 3!, the
Court adopted the mean lower low water line as the baseline
for measuring the three-mlle grant, rejecting our plea for
an average of all low waters. 381 U.S. at 175-176.

25. The Government~s other alternative argument -- never
mentioned by the Court, but probably sounder � was that
ihe Texas admission boundary, although ambulatory, must be
measured from the natural "shore" or "land," excluding man-
made jetties that would not have been deemed part of ihe
baseline in 1845 even if they had then existed. See

in
No. 9, Orig., O. T. 1967, 16-21, 22  f il ed July 1967! .

26. Sti I I later, Louisiana cl aimed the Coast Guard I ine as a
"straight baseline" system, officially maintained by the
United States for many years and now beyond disavowal. See
Report of the Special Master of July 31, 1974, in No. 9,
Orig., O.T. 1974, 7-9. The Master rejected the argument
 jjLLd.!, as did the Court. 420 U.S. 529 �975!.
Under Article 11 of the Convention on the Territorial Sea,
a low-tide elevation forms part of ihe coastline only If it
is within three mlles   in our case! "from the mainland or
an island." Perhaps overgenerously, the Court has held
that low-tide el evatlons within three miles of inland
waters also qualify. , 394 U.S. at
40-47.
Article 13 of the Convention so provides. Application of
this provision has so far provoked no dispute, except only
the rejection of I oulsiana's preposterous claim that the
"mouth" of the Mississippi River encompassed all the
indentations � such as East Bay -- between the discrete,
land-banked channels or "passes" of the Delta. See

, 394 U.S. at 74 n.99.
Ca I ifornla has also sought to claim � as against the
United States as littoral owner � title to artificially
caused accretion along the coast, while at the same time
 correctly! accepting the benefit of a more seaward
submerged land boundary resulting from measuring the belt
from the new low water line. This, too, rightly failed.

v.

27.

28.

29.

457 U.S. 273 �982!.
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FEDERAL-STATE OFFSHORE BOUNDARY DISPUTES: THE STATE PERSPECTIYE

John Briscoe
Washburn and Kemp

San Francisco, California

Mr. Cl aiborne's remarks are most welcome in this forum.
For he is, in the estimation of all who know, the supreme
appellate advocate in the United States today. And, quite
obviously, that is a position he does not readily abdicate.
"Objective," indeed.

Less obvious Is the endorsement Mr. Claiborne has given to
the remarks I intend to make on this subject: "Whip-syllabub,
frothy and full of wind, formed only to please the palate....w
This metaphor was first publicly employed by Congressman Aedanus
Burke of South Carolina in 1789. Burke employed it in his
denouncement of James Madison~s perspective that, in order to
curtail excessive federal authority, our Constitution ought to
accommodate a bill of rights flj. It is comfortable, on this
occasion, to be in such company.

Offshore boundary disputes between the federal and state
governments have historically arisen almost exclusively in the
context of title to offshore submerged lands. With some
exceptions, it had long been settled that the states acquired
title to the submerged lands of all inland waters within their
territories upon admission to ihe Union.
kl@gn, 44 U.S. � How.! 212, 228, 229 �845! $2j. The
maritime-boundary disputes which we are addressing first arose
in 1945. The question in that first case, brought by the
federal government against California, was whether the states
owned any submerged lands off their coasts seawara of the
ordinary low watermark, for that line was the seawardmost limit
of state ownership then admitted by the federal government.
That, of course, was the same year as President~s Truman's
Proclamation on the Continental Shelf j3!. The United States
Supreme Court swiftly decided that the federal government, and
not Gal Ifornla, enjoyed "paramount rights" � something
apparently not the equivalent of title � to the submerged lands
seaward of the coastline of California.
QLLLfauLLa, 332 U.S. 19, 39 �947!. In short order this
principle was applied to the states of Louisiana and Texas.

339 U.S. 699, 704-705 �950!; ~

Following the decisions in the QgLLfg~, ~ and
Lg~~ cases, the federal-state dispute focused on the
location of the boundary between the state-owned beds of inland
waters, and the federally-owned offshore submerged lands. In
the QOLLfgcnla case, for example, a Special Master was appointed
to locate the legal coastline of California and, in the process,
determine the status, as inland waters or not, of several water
bodies such as Monterey Bay and the Santa Barbara Channel.
Extensive hearings were conducted In 1 952 before the Special
Master on these questions �!.
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In 1953, however, by act of Congress, the lands which the
Supreme Court had decreed subject to federal paramount rights
were relinquished to the coastal states. This grant or
quitclaim extended to dIstances of three or nine nautical miles
from the "coastline." Since that time, marine-boundary disputes
between the federal and state governments have concerned the
boundary between the state-owned submerged lands and the
federally-owned "outer continental shelf."

In a respect, the assignment for this paper resembles a
request that a scientist describe the mechanics of ether. There
is no one "state perspective." Until 1975, for example, the
states of the eastern seaboard felt their colonial charters made
them far less vulnerable to federal offshore claims than, say,
California, ihe original state litigant. Texas, for iis part,
felt secure that its prior status as a sovereign nation made its
title to the submerged lands of its marginal sea inviolate.
Notwithstanding these divergences, several elements of a common
state perspective on these boundary disputes are probably
correct to posit:

 a! The whole matter of the ownership of offshore submerged
lands, and hence of boundaries separating federal and state
submerged lands, arose at the least propitious time in
American history.

 b! From the outset, these disputes have been perceived by the
Supreme Court as ineluctably entailing our foreign
relations; from this perception an undue, Indeed inordinate
deference has, in this litigation, been accorded the views
of the federal government, the custodian of our foreign
relations.

 c! This deference has induced the United States to take
absurdly conservative positions In territorial sea
delimitation matters -- nominally in the name of foreign
relations, but in truth for the purposes of enlarging the
governmentis outer continental shelf holdings. Its refusal
to employ straight baselines where the geography begs for
them is one such example.

 d! As lt niggardly delimits its territorial sea, the United
States concurrently launches a new flotilla of expansionist
claims to ocean resources, redolent of the Truman
Proclamation in 1945. In 1976, the United States
unilaterally claimed a 200-mlle fishery zone; last year
President Reagan decl ared a 200-mile exclusive economic
zone, enlarging by a factor of four the submarine areas
claimed as sovereign U. S. property. These expans ion I st
claims may wel I culminate In a declaration of a 1 2-mile
United States territorial sea and yet, by virtue of
language in prior Supreme Court opinions, the states may
not receive the benefits of this truer reflection of
American foreign pol Icy In the law of the sea.

 e! The Department of the interior has been the ~glee of
this episode. As one articulate writer has commented
from the federal perspective:
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LT3he principal engine for expansion of United
States government continental shelf claims during
the 1930s and early 1940s was the Interior
Department, and in particular its secretary,
Harold Ickes. Secretary Ickes worked
persistently to gain control of offshore lands
for the federal government and to extend the
boundary of the continental shelf for the nation.
He was wil ling to pursue any available means
including legislation, I itlgation, and executive
proclamation 453.

More recently, when the Court had sent its clearest signal that
it would maintain tts obeisance to the positions of the
government in these cases, the government formed in 1970 an
inter-agency committee, commonly cal I ed the "Basel ines
Committee." The function of this committee is to determine the
United States' baseline and delimit the outer boundaries of the
territorial sea, contiguous zone, and now, the exclusive
economic zone. Most of ihe committee's membership
representatives of the Departments of State, Defense and
Commerce, for example � is unobjectionable enough. But the
participation of the Department of ihe Interior on the committee
has long chafed the states. Interior would seem to have no
cause to enter the business of formulating foreign policy, save
as that policy serves an ulterior purpose � determining the
boundary between state submerged I ands and the outer continental
shelf, which the Department manages.

A factual basis for this perception of the state
perspective on these maritime-boundary disputes lies hopefully
within the following abbreviated history of these disputes. But
whether or not I have accurately stated the states' perspective,
having represented iwo states in these cases I am confident that
from the following remarks will emerge some state point of view.

The forma I commencement of the submerged I ands I i t i gati on
occurred 19 October 1945, when the federal government filed suit
against California in the Supreme Court~s original jurisdiction,
seeking a determination of the title to the submerged lands
lying off California's coast. In the view of the states,
especially the first defendant, California, the time of the
filing of the complaint in was an
inauspicious one. It was certainly so ln hindsight.

The record of the events leading to the f ll ing of ~
has been amply made elsewhere I 6!, but a

selection of events, especially some which have not commonly
been associated with this litigation, may convey the state
perspective of the day, a perspective which in large measure
persists today. A brief chronology may introduce the sense of
that perspective:
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The United States Supreme Court decides
323 U.S. 215, upholding, for all

intents and purposes, the establishment of detention centers
for American citizens of Japanese ancestry. ~. at 222.

represents the nefarious
impact that war ... can have on institutional
integrity and health.

 Lawrence Tribe, New York:
Minneola Press, 1978. ~~a The Japanese-American Cases-
A Disaster, 54 Yale L . Journal 489, 1 945.!

formal surrender takes place aboard the U.S. S. Mi ssour I on 2
September 1 945.

President Truman signs Executive
Proclamation 2667, declaring to the world that "the
government of the United States regards the natural resources
of the subsoil and seabed of the continental shelf beneath
the high seas but contiguous to the coasts of the United
States as appertaining to the United States, subject to its
jurisdiction and control." 59 Stat. 884. Soon afterwards,
in an effusion of jingoistic hyperbole, Professors Clark and
Renner of Columbia University write that the proclamation
constitutes "one of the decisive acts in history, ranking
with the discoveries of Columbus as a turning point In human
destiny."  Clark and Renner, "We Should Annex 50,000,000
Square Miles of Ocean, " Saturday Evening Post 16, � May
1 946!.!

California to establish its title to the submerged lands.
Paragraph 2 of the complaint against California al I eges:

At all times herein mentioned, plaintiff was and
now is the owner in fee simple of, or possessed of
paramount rights fn and powers over, the lands,
minerals and other things of value underlying the
Pacific Ocean, lying seaward of the ordinary low
watermark on the coast of California and outside of
the inland waters of the state, extending seaward
three nautical miles and bounded on the north and
south, respectively, by the northern and southern
boundaries of the state of California f73.

With these events as prologue, it should have come as no
surprise that the Supreme Court fn 1947 embraced the alternative
submission of the United States, and held that it and not
California was possessed of paramount rights in the submerged
lands within the three-mile belt. The Court's rationale
discloses the profound influence of those events:



The ocean, even its three-mile belt, is thus of vital
consequence to the nation in its desire to engage In
commerce and to live in peace with the world; it also
becomes of crucial importance should it ever again
become impossible to preserve that peace. And as
peace and world commerce are the paramount
responsibilities of the nation, rather than an
individual state, so, if wars come, they must be
fought by the nation.

332 U.S. 19, 35.
At most other times in American history, the title of the

states to the offshore submerged lands would have been thought
secure. Even the Supreme Court conceded, in its 1947 decision
in the Q~~ case, that prior to the dispute it had
generally been understood that the states owned the natural
resources of the submerged lands within the three-mlle belt.

Too, the recognition of the states~ title in administrative
actions of the federal government had been as nearly consistent
as California could have hoped. F.W. Cl ements, for 35 years a
law officer ln the Department of the Interior, testified before
Congress In 1939 that all requests for entry or claim ln the
submerged lands during his experience in the department "were
uniformly turned down, since they were deemed the property of
the states" LBj. Indeed, even the acquisitive Secretary Ickes
denied an application for a feder al mineral prospecting permit
In the submerged lands off the coast of California in 1933 with
the following words:

LNjo rights can be granted to you either under the
Leasing Act of February 25, 1920 �1 Stat. 437!, or
under any other public-land law to the bed of the
Pacific Ocean either within or without the three-mlle
limit. Title to the soil under the ocean within the
three-mile limit is in the state of California, and
the land may not be appropriated except by authority
of the State. A permit would be necessary to be
obtained from ihe War Department as a prerequisite to
the maintenance of structures in the navigable waters
of ihe United States, but such a permit would not
confer any rights in the ocean bed 493.

As one observer has written, "What clearer declaration of policy
could be made by one in high authority, especially one charged
with administration of ihe public lands of the United States and
presumably knowing the law and settled policies in regard to
what were, and what were noi, considered lands of the United
Siates7w LIOj

Another representative decision of the interior Department
was made in 1934 concerning the application of Joseph Cunningham



for a prospecting permit to cover 1,600 acres lying seaward of
Huntington Beach, California, The commissioner of ihe General
Land Office rejected the application, writing that if the area
was below the line of ordinary high tide, Jurisdiction was in
the state of California, since it became the "owner" of all
lands "extending" seaward so far as its municipal domain
extends." Cunninghan's appeal from the decision was dismissed
by Secretary Ickes with these words:

It is clear that this department has no Jurisdiction.
The state of California asserts title to tide and
submerged lands under the common law as it has
repeatedly been laid down by the Supreme Court of the
United States Lllg.

Notwithstanding these unequivocal recognitions of the
states~ title by the Supreme Court and by the Department of the
Interior, the events of the decade or so preceding the filing of
the complaint against California should have borne ominous
signs. The states could not have known, of course, that one of
their most eloquent advocates of the 1930s would later preside
over the Supreme Court when It decided what is, modernly, the
most vexatious decision in the history of this litigation �23.
But in the decade preceding the filing of

a number of events had occurred which, when
consIdered together with the war effort and victory which Just
preceded the filing of the complaint, should have warned of the
inauspicious time of the commencement of the litigation.

The leading players in these events were, again, Harold
Ickes, and as wel I President Roosevelt himself. One writer nas
observed:

President Franklin D. Roosevelt's willingness to
extend coastal Jurisdiction for a variety of purposes
was particularly striking. In the decade prior to the
Truman proclamations, his proclivities resulted In a
number of claims characteristic of a regional or
middle power strong enough to defy the prevailing
legal system, yet too weak to impose a new legal
regime �3!.

As examples, the United States enacted anti-smuggling
legislation in 1935 which permitted the President to declare a
customs-control area extending 100 miles north and south from
where a suspected ship was hoving, and creating an additional
band of 50 miles' width seaward of the 12-mile customs zone
L14j. In 1939, the United States successfully proposed to an
Inter-American meeting of ministers of foreign affairs that
neutrality zones be created around the hemisphere to be
patrolled individually or collectively by the American
republ ics. The resulting Declaration of Panama adopted the U. S.
proposal for a defense zone which extended 300 miles and more
from shore. President Roosevelt personally drew the connecting
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straight lines of the zone, which in some areas extended the
defense area considerably beyond 300 mil es I 15J.

On I July 1939, Roosevelt wrote the Attorney General and
the Secretaries of State, Navy and Interior:

I am still convinced that:  a! federal as opposed
to state Jurisdiction exists below low-watermark
and that  b! federal Jurisdiction can well be
exercised as far out into the ocean as it Is
mechanically possible to drill wel s.

I recognize that new principles of international
I aw might have to be asserted but such principles
would not in effect be wholly new, because they would
be based on the consideration that inventive genius
has moved Jurisdiction out to sea to the limit of
inventive genius L16j.

Meanwhile, Secretary ickes was, perhaps not inexplicably,
coming around to his President~s point of view. Precisely why
Is unclear; one knowledgeable writer conjectured that Icke's
friendship with a spurned applicant for a federal permit for
submerged lands, who visited Ickes upon his rejection, may have
given the Secretary pause to rethink �7j. Perhaps Ickes~ boss
exerted some mild influence. Whatever the cause, the chronicler
of the "tidelands oil controversy" wrote in 1953:

There is no doubt in the writer~s mind that Ickes was
altruistically interested in one thing: the
conservation of oil. He sincerely believed that
conservation could best be accomplished under national
administration. To the time he resigned his post as
Secretary of the Interior, he viewed the contest as
one solely involving oil, and he continued to hold
that view as a private citizen. His every letter,
newspaper and magazine article, and piece of testimony
from 1938 to the day of his death breathes this spirit
LI8j.

Whatever Ickes~ motives, by 1943 the forces that would lead
two years later to both the Continental Shelf Proclamation and
the filing of the Q~~ case were In one motion. In that
year General Land Office officials wrote Ickes that the wartime
situation offered an Ideal opportunity to strike "from our own
thinking and international law the shackles of the three-mile
limit for territorial waters .... In the Interest of national
and domestic security" the United States should adopt a "line of
100 or 150 mlles from our shores" thereby taking the United
States "beyond the continental shelf and reserving this valuable
asset for the United States ...."�93. Secretary Ickes took
these notions to the President, who immediately embraced them.
On June 9 Roosevelt wrote Secretary of State Cordell Hull:
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I think Harold Ickes has the right slant on this. For
many years, I have felt that the old three-mlle I imlt
or a 20-mlle I lmit should be superseded by a rule of
common sense. For instance, the Gulf of Mexico ls
bounded on the south by Mexico and on the north by the
United States. In parts of the gulf, shallow water
extends very many miles off shore. It seems to me
that the Mexican government should be entitled to
drill for oil in the southern half of the gulf and we
in the northern half of the gulf. That would be far
more sensible than allowing some European nations, for
example, to come In there and dr II I L.20!.

The Truman proclamations were issued on 28 September 1 945.
Precisely three weeks later, California was sued in the Supreme
Court's original Jurisdiction.

California chose, in pleading to the government's
complaint, to avoid the pitfalls of omission. Its answer was in
three volumes of 822 printed pages, and weighed 3 pounds, 9
ounces �1!. The answer must have adduced every known incident
that could, with any rationality, be construed as an
acknowledgment of the state~s title to the submerged lands. The
United States promptly moved the Court for an order striking the
answer on the ground of "excessive prolixity." Following
negotiations, California flied a more succinct answer on 21 May
1946 422!, and the case was argued on 13 and 14 March 1947.

Before the case was decided, Congress enacted the first of
three bills that would have quitclaimed any federal interest in
the submerged lands to the state L23!. It was promptly vetoed
by President Truman f24!.

The decision, about which no one should have been
surprised, was handed down 23 June 1947. In it, as mentioned
before, the Supreme Court declined to embrace the government~s
primary submission that it owned the submerged lands in issue,
and chose Instead to achieve the same resul i � Insofar as
proprietary rights In the oil were concerned � by adopting the
paramount rights argument. An incident of these "paramount
rights," wrote Justice Black for the majority, Is "full dominion
over the resources of the soil under that water area, including
oil." The most perspicacious analysis of the Court~s decision
Is found In the dlssentlng opinion of Mr. Justice Frankfurter,
who wrote:

LThe court does not find! that the United States has
proprietary interests in the area. To be sure, it
denies such proprietary rights in California. But
even if we assume an absence of ownership or
possessory interest on the part of California, that
does not establish a proprietary Interest in the
United States.

» w » Of course ihe United States has »paramount
rights" ln the sea belt of California � the rights
that are implied by the power to regulate Interstate
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and foreign commerce, the power of condemnation, the
treaty-making power, the war power. We have not now
before us the val idity of the exercise of any of these
paramount rights. Rights of ownership are here
asserted � and rights of ownership are something
else. Ownership implies acquisition in the various
ways ln which land is acquired � by conquest, by
discovery and claim, by cession, by prescription, by
purchase, by condemnation. When and how did the
United States acquire this land2

To declare that the Government has
"national dominion" Is merely a way of saying that ~

all other nations the Government is the
sovereign. If that is what ihe court~s decree means,
it needs no pronouncement by this court to confer or
declare such sovereignty. If it means more than that,
lt implies that the Government has some proprietary
interest. That has not been remotely established
except by sliding from absence of ownership by
California to ownership by the United States.

« « » On a fair analysis of all the evidence
bearing on ownership, then, this area Is, I believe,
to be deemed unclaimed land .... It is noteworthy
that the court does not treat the president's
proclamation in regard to the disputed area as an
assertion of ownership. See Exec. Proc. 2667 �8
September 1945! 10 F.R. 12303. If California is
found to have no title, and this area is regarded as
unclaimed land, I have no doubt that the president and
the Congress between them could make it part of the
national domain ... I 25!.

Significantly, the Court in its 1947 Q~~ opinion
foreshadowed the decision it would make nearly 30 years later in

L26! by finding that there was sparse
historical support for the proposition that the 13 original
colonies acquired separate ownership of the three-mile belt or
the soil under it. That was so, wrote the Court,
notwithstanding that the colonies~ revolution gave them elements
of the sovereignty of the English crown $27!.

The marauding federal government assailed two Gulf coast
states in short order and succeeded against each in 1950. The
Court found that Lou I si ana~s claim to the lands underlying the
marginal sea and beyond were no more compelling than
California' s claims �8!. The Court also rejected Texas' claim,
notwithstanding Texas~ existence as an independent republic
prior to admission to statehood �9!. Ironically, the same
principle upon which California and Louisiana had grounded their
arguments, the equal-footing doctrine 530!, defeated Texas~
argument. Texas argued that, as a republic, it possessed full
sovereignty over the territorial sea as well as ownership of it.
The Court held, however, that Texas had relinquished sovereignty
and ownership to the national government upon admission to the
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Union. That then placed Texas on an equal footing with the
other states 431!.

Upon deciding the 1947 ~cnla case, the Court had
appointed William H. Davis of New York as Special Master to
delineate the "ordinary low water mark" along certain disputed
segments of the California coast. The Special Master's report
was filed with the Court in 1952 I 32!, but before the Court took
it up, Congress passed the Submerged Lands Act �3!, which
"restored" to the seaboard states the rights to their offshore
submerged lands, rights Congress evidently thought the
Qallfgcnju decision of 1947 had divested 434!. The Act
quitclaimed California and the other coastal states whatever
interest the federal government may have had in the lands and
natural resources therein lying within three geographic mlles
seaward of the "coast line" 435!; in the instances of Texas and
of Florida, on her Gulf coast, the grant of the Act, as decided
in later cases, operates to nine geographic mlles.

The Submerged L'ands Act defined "coast line" as "the line
of ordinary low-water along that portion of the coast which is
in direct contact with the open sea and the line marking the
seaward limit of inland waters" �6!. That term has been the
principal point of contention in the thirty years of litigation,
virtually all of which has occurred in the Supreme Court~s
original Jurisdiction �7!, following passage of the Act.

Virtually at the same time, Congress enacted the Outer
Continental Shelf Lands Act, which declared that the subsoil and
seabed of the outer continental shelf appertain to the United
States and are subject to its Jurisdiction, control, and power
of disposition �8!.

In subsequent years, the boundary scheme developed in the
Submerged i ands Act and the Outer Continental Shelf I.ands Act
has been employed, in forms identical or nearly so, in a host of
Congressional legislation providing for the regulation of ocean
resources. Summaries of these laws are given in Appendix A.
Still, the allure of petroleum has seen to it that the boundary
litigation continues to arise under the Submerged ! ands Act, and
not another of these statutes.

The first decision following the Submerged Lands Act came
f j

a valid exercise of Congress~ power under the property clause of
the Constitution L40!. The power of Congress to dispose of
federal property, the Court held, has no limitation 441!.

I itlgation in 1 960, selecting again the Gulf of Mexico as its
theater of operation. In the Submerged I ands Act, Congress had
relinquished to the coastal states the United States' interest
In al I lands beneath navigable waters within the boundaries of
the states I 42!. The "boundaries" of the states were defined as
they existed at the time a state became a member of the Union,
or thereafter approved by ihe Congress, not extending seaward
from the coast of any state, however, more than three marine
leagues  nine nautical mlles! in the Gulf of Mexico, or more
than three nautical miles In the Atlantic and Pacific Oceans
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L43!. Thus, the Gul f coast states had the opportunity to prove
that their boundaries extended seaward of three nautical or
geographic mlles. In Qrljjgd �4!, the Court
held that the Submerged Lands Act gave Texas a belt of three
marine leagues~ width, bui Louisiana, Mississippi, and Alabama
had not proven their cases, and therefore received only the
lands within three nautical miles from their coasts. In

�5!, the Court held that the Submerged ~ ands
Act granted to Florida, on its Gulf coast, a three-marine-league
belt of land. The Constitution of Florida that Congress
approved when ii readmitted Florida to representation ln
Congress following the Civil War plainly describes this three-
league boundary �6!.

The most significant, and Insidious, decision in the
submerged lands cases, following passage of the Act, was the
1965 jJnlf~ decision f47!. After its 1947
decision and its receipt in 1952 of the Special Master's report,
ihe Court retained Jurisdiction to resolve ensuing disputes
between the parties, particularly those pertaining to the
seaward boundary of the grant 448!. No action was taken,
however on the Special Master~s report, following passage of
the Act in 1953. For the Act~s grant to California of the
mineral rights in the three-mil e belt vested in California all
of the interests in resources that were then exploitable. By
1963, however, the technology to drill in deeper water had
advanced sufficiently that the precise location of the line
between state and federal submerged I ands became economically
significant. The United States filed an amended complaint
reviving the Special Master's Report and redescribing the issues
as modified by the Submerged Lands Act. Both the United States
and Cal iforn la filed new exceptions to the Report and the case
was set for argument 449!.

The principal issue was the interpretation of the
expressions "coast line« and «inland waters" as used in the
Submerged Lands Act �0!. The Court reviewed the legislative
history of the Act and developments in the international law of
maritime boundaries since enactment of the Submerged I ands Act
on 22 May 1953. It reJected the United States~ contention that
the government~s positions in international affairs as of that
date should control the Act~s construction, and inferred that
Congress had left the responsibility for defining "coast I inc«
and «inland waters» to the Court �1!. In order to give content
to the terms "coast I inc« and «inland waters, " the Court adopted
the definitions contained in the 1958 Convention on the
Territorial Sea and the Contiguous Zone �2!, which had been
recently ratified by the United States and entered into force.

The Court then turned to the question whether straight
basel ines were to be drawn connecting the Islands offshore of
Gal i forn ia~s mainland coast.  The state had claimed as inland
waters the intervening water areas, including the Santa Barbara
Channel, promptly upon losing the 1947 decision.! The Court
held that the use of straight baselines under Article 4 of the
1958 Convention was permissive, and that the choice Iay with the
federal government and not with the individual states. 381 U.S.



at 167-169. With equal timidity in the face of the Juggernaut
government, it ruled against the state on the question of
historic waters.

And In a point of potential domestic significance today,
the Court further remarked that future changes in International
law will not cause the boundary between state and federal lands
to stray from its position under the terms of the 1958 Geneva
Convention. The new Convention on the Law of the Sea,
containing boundary provisions that differ in many respects from
those of the 1958 Geneva Convention, may if it is ratified by
the United States create one set of boundaries for purposes of
the Submerged L'ands Act and another � containing a twelve-mile
breadth, for example � for delimiting the extent of American
territorial waters. Ironically, ii was precisely to avoid this
circumstance that the Court adopted the provisions of the Geneva
Convention 453!.  The number of divergences between the two
boundaries, however, Is such that there is little extant
vitality in this element of the Court~s reasonlngs �4!.!

Many decisions have followed the 1965 Qyjjfg~ case. The
1967 decision in 455!, hei d that
Texas~ claim under the three-league grant of the Act would be
measured by the boundary which existed in 1845 when Texas
entered the Union, and not from artificial Jetties built
thereafter. Two years later, in what Justice Black In
dissenting termed a "heads I win, tails you I ose" decision, the
Court held that, notwithstanding its 1967 decision, where
erosion had caused the Texas shoreline to recede from Its 1845
location, Texas~ three-league grant must be measured from Its
present coastline �6!.

The 1969 I 57! is significant
principally for its application of the principles of the 1 958
Geneva Convention to numerous geographic features of ihe
I ouislana coastline. As an example, the Court held that dredged
channels do not constitute "outermost permanent harbour works"
within the meaning of Article 8 of the 1 958 Geneva Convention,
because they are not "raised structures" L58!. The Court
referred to a Special Master a number of questions respecting
the location of Louisiana~s coastline that the Court did not
decide f59!. Special Master Walter P. Armstrong, Jr., took
testimony and received evidence on these issues and filed his
report, dated 31 July 1974, with the Court. Both the United
States and ! ouisiana took exception to portions of the report.
In Its decree of 7 March 1975, the Court overruled the
exceptions of each and adopted the Special Master' s
recommendatlons �0!.

In �1!, the United States filed
suit against the thirteen Atlantic seaboard states, challenging
those states~ claims that their respective colonial charters had
given them rights in the seabed and subsoil beyond three
nautical mlles into the Atlantic Ocean. The Court severed the
action against Florida and referred the remaining case to
Special Master Albert B. Maris to conduct hearings on the
contentions of the parties. The Special Master~s Report, dated
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27 August 1974, agreed with the United States that these states
had relinquished, upon forming the Union, whatever rights they
once enjoyed In lands beyond the three-mlle belt. The Supreme
Court, in an opinion by Justice White, adopted the
recommendations of the Special Master �2j.

In another 1975 declslon, the Court again addressed
questIons concern I ng the coastline of Florida L63j. This
decision was similarly made upon exceptions of the United States
and Florida to the Report of the Special Master, and it
concerned both the seaward boundary of Florida's rights in the
continental shelf of the Atlantic Ocean and Florida~s boundary
on the Gulf coast. The Court referred the status of Florida Bay
back to the Special Master, and subsequently, a stipulated
decree was entered L64j.

The Supreme Court decided 4653, the
only submerged I ands case the Court has not heard in Its
original jurisdiction, in 1975. The Court held that Alaska had
not met its burden of proving that Cook Inlet was an «historic
bay.« Since Cook Inlet dfd not qualify as a juridical bay, the
boundary of Al aska~s submerged lands grant was measured from the
low-water I I ne of the shore of the Inlet, not from a closing
line drawn across lts entrance.

Other recent submerged I ands decisions include the second
supplemental decree in I 66j, which
establ I shed closing I Ines across the entrances to several bodies
of inland waters. That decree also specified a number of
coastal structures such as Jetties and groins to constitute
«artificial extensions« of the coastline. In the same case the
following year, the Court rejected the United States ~ claim that
following the Act~s passage It had retained title to the
submerged lands within one nautical mile of Santa Barbara and
Anacapa Islands off California's coast as part of the Channel
Islands National Monument. The government based its argument on
the «claim of right« exception to the grant of the Submerged
Lands Act L67j. A 1980 decision in
4683, perhaps the final chapter in the Lg~Lgna litigation,
concerned an agreement between the United States and ~ ouisiana
providing for impounding oil royal ties pending resolution of the
boundary dispute �93.

The most recent, and possibly concluding, chapter in the
QNLLjg~ litigation was the Supreme Court's decision in 1980
that sixteen pile-supported piers on the California coast were
not to be taken as part of the «coastline« of California under
the Submerged Lands Act. The state argued that these facilities
should be deemed port and harbor facilities within the meaning
of Article 8 of the Geneva Convention, or as «artificial
extensions" of the coastline such as groins, Jetties and other
artificial structures which, while having no connection with a
port or harbor, had nonetheless been deemed portions of the
Juridical coastline L70j. Two other Issues in the 1980
Qalijg~ deci sion were the closing I ines of San Pedro and San
Diego Bays. The Special Master had reported to the Court
favorably on California's position, and the federal government
declined to except to this portion of his report.
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In the submerged lands I itigation today, four cases are
active.

.'iggai~. This dispute between the United States and
Massachusetts has been tried and submitted to Special
Master Walter E. Hoffman, In , No.
35, Original. Massachusetts is claiming in each sound the
submerged lands of narrow areas of putative high seas,
basing its claim on the theory of "ancient title. " The
criterion for establishment of an anc lent title Is
occupation from time immemorial. The theory diffel s
significantly from the concept of historic waters, such as
Is mentioned in Article 7�! of the Geneva Convention on
the Territorial Sea and the Contiguous Zone. It is, to be
sure, a theory not invoked previously In the submerged
lands cases. Allusion to It is made, however, In the
study, Juridical Regime of Historic Waters, Including
Historic Bays, prepared by the International Law Commission
In 1962. U.N. Doc. A/CN. 4/ 143, reprinted in II Yearbook
of the International Law Commission L1962j 1, 12.

2.
Like the Massachusetts matter described In the

preceding paragraph, the Block Island Sound case is a part
of , No. 35, Original, but in this
instance involves a dispute between the states of Rhode
island and New York on the one hand, and the United States
on the other hand. It was likewise tried before Judge
Hoffman as Special Master, who rendered his report to the
Supreme Court on 13 January 1984.

Long Island Sound had long been conceded to be
historic waters of the United States. The position of the
government is that the historic Internal waters of that
Sound should be closed by baselines across the Race
entrance at the eastern end of Long Island Sound, from
Orient Point on ! ong Island to Plum Island, and from Plum
Island to Race Point on Fisher's Island, and from Fisher ' s
Island to Napatree Point, Rhode Island. Report of the
Special Master, p. 7 . Block Island Sound, lying easterly
of Long Island Sound, was claimed by both states both as
historic inland waters and as a Juridical bay under the
terms of Article 7 of the Geneva Convention on the
Territorial Sea and the Contiguous Zone. The Special
Master concluded that the states were unab I e to estab I I sh
that Block Island Sound was historic inland waters of the
United States. Report, p. 19. He found, however, that the
waters of Long Island Sound and Block Island Sound taken
together constituted a Juridical bay under the terms of
Article 7 of the Geneva Convention. As the parties had
submitted, such a finding would necessarily be predicated
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on a conclusion that ! ong island was an extension of the
mainland in accordance with the criteria set forth in ~

Special Master so concluded, reasoning:

Long Island and the coast are situated and shaped
such that they enclose a large pocket of water,
which closely resembles a bay.... Second, the
geographic configuration of Long Island and the
mainland forces the enclosed water to be used as
one would expect a bay to be used. Ships do not
pass through I ong Island Sound and the East River
unless they are headed for New York Harbor or
ports on Long Island Sound.

Report, p. 46.
Finally, the Master recommended, as the line to

enclose the Inland waters of Long Island and Block Island
Sounds, one drawn between Montauk Point on Long Island and
Watch Hill Point, Rhode Island.

The United States excepted to the Report of the
Special Master last May. In its supporting brief, filed by
Mr. Cl aiborne, is the following observation:

Although history ls irrelevant, one is tempted to
wonder how, In August 1776, General Washington
would have answered the question whether Long
Island is a true island after he had crossed the
East River and temporarily escaped from a
superior British force, winning a respite that
may have saved the Revolution. We may perhaps
let others present speak for him. Before the
successful evacuation, John Adams worried about
putting such a I arge part of ihe new nation~s
forces on Long Island, "from which retreat was
virtually impossible." �17

In 1979 and 1980, the states of Mississippi and
Alabama reactivated their cases in Supreme Court No. 9,
Original, formally styled In
Issue ln these motions was whether Mississippi Sound is
inland waters or contains pockets or "encl aves" of high
seas. The states contended that ihe waters of Mississippi
Sound qualified as both Juridical and historic bays, and
too as inland waters by the employment of straight
basellnes. The United States, for its part, argued that by
strict application of arcs-of-c I rcl es method of
dellmitatlon, there are generated pockets or enclaves of
high seas where more than six miles~ distance separates the
mainland shore and the offshore barrier islands that form
Mississippi Sound. The Special Master found thai the
waters of Mississippi Sound constituted a Juridical bay,
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I had occasion to deal with a similar coastline,
that of the state of Louisiana, in an earlier
report  July 31, 1974 at pp. 5-13! which was
approved by the Court �20 U.S. 529, 43 L.Ed.2d
373, 95 S.Ct. 1180!. I see no basis upon which
to differentiate the situation of Mississippi and
Alabama in regard to the matters there dealt
with, and none for changing my views as there
expressed. I Report, p. 5.j

The United States, as in the case,
has flied exceptions in the Mississippi Sound case.

The Alaskan
coastline from Icy Cape to the Canadian border on the
Beaufort Sea � a coastline nearly as long as California's

is the subject of lltigatlon presently pending before
Special Master J. Keith Mann ln
No. 84, Original. Among the issues presented for
determination by the Special Master are these:

The status of a barrier-island formation known as
"Dinkum Sands" as either an island under Article 1 0 of
the Geneva Convention, or a low-tide elevation under
Article 11;
The appropriate closing line of Harrison Bay, which
lies to the west of Prudhoe Bay;
Whether small pockets or encl aves of putative high
seas, surrounded by territorial waters, are in truth
high seas, or are to be assimilated to the territorial
waters, particularly in I ight of historic American
practice;
Similarly, the status of such pockets having narrow
stems of putative high seas which connect to the open
high seas;
Whether the United States, in practice if not by name,
had before the advent of this I itigation employed a
system of straight basellnes to mark the inner limit
of American territorial waters. There has been
testimony, by two political geographers of the world' s
acquaintance, that �! the United States stands alone
among nations of the world ln not adopting straight
basel ines under the circumstances prevailing and �!
the baseline urged by Alaska are the most conservative
to be found in the world.

 a!

 b!

 c!

 d!

 e!

395

Report, p. 22, and as wel I an historic bay within the
meaning of the reference contained in Article 7, section 6
of the Geneva Convention. Report, p. 55. Mississippi and
Alabama had also claimed the waters of Mississippi Sound
under the theory of straight basellnes, a submission which
was perfunctorily rejected by the Special Master:



Of the issues Just described  which compose but a portion of the
litigation!, only the Dinkum Sands

question has been tried before the Special Master.
Like Hal eakal a, the d I spute between the United States

federal government and the State of Hawaii over the status of
the waters of the Hawaiian archipelago Is dormant. My
assumption is that the United States has been deterred from
filing suit against that state because of Intelligence that
Hawaii has been eminently counseled by our executive director,
John Craven.

I I I.

From their inception, the submerged lands cases were given
a foreign-relations cast. The time of the f il ing of ~

in 1945, assured that. And the Supreme
Court~s 1965 decision in Q~~, holding that, in effect,
the provisions of the Convention on the Terrltorlal Sea and the
Contiguous Zone were to be engrafted onto the Submerged ' ands
Act, reafffirmed that condition. If one considers the full
decisions of the Supreme Court as well as the reports of its
Special Masters which did not result in full, reported decisions
of the Court �2!, it may not exaggerate to say there have been
more adjudications of maritime boundaries in American domestic
cases, employing principles of international law, than In al I
international tribunals combined.

That may strike some of you, particularly those from
overseas, as a most unusual fact, and lt no doubt accounts in
large measure for the inclusion of this subject in a conference
on international matters. That notwithstanding, from the
states~ standpoint these cases are nothing more than a division
of property -- the American continental shelf -- between the
federal government and the states. Indeed, during the debates
in Congress I eading to passage of the Submerged I ands Act,
officials of the United States Department of State reassured
Congress thai whatever division of the continental shelf was
made, it could have no impact on the conduct of our foreign
relations L73j. The states are fond of pointing to the cases of
~ and ~~, which received nine-mile grants of submerged
I ands; nothing terribly untoward has befal I en our foreign policy
by virtue of these states~ rights in the lands six mlles beyond
the territorial sea.

This foreign-relations cast to the cases has produced, not
surprisingly, an inordinate and unwarranted deference to the
positions of the executive branch in the litigation. While it
is true that the states have occasionally prevailed on some of
the issues tendered to the Court f74j, clearly the largest
prizes have been taken by the federal government. The two in
particular are the question of straight baselines and the
question of historic bays. On the question of straight
baselines, the Supreme Court held ln 1965:
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The national responsibility for conducting our
International relations obviously must be accommodated
with the legitimate interests of the states In the
territory over which they are sovereign.
 Nevertheless, w!e conclude that the choice under the
Convention to use the straight-baseline method for
determining inland waters claimed aga Inst other
nations is one that rests with the Federal Government,
and not with the individual States f75!.

California had also asserted that Santa Monica and San Pedro
Bays qualified as historic bays, a point on which the Supreme
Court again accorded virtually total deference to the position
of ihe United States:

The United States disci aims that any of the disputed
areas are historic inland waters. We are reluctant to
hold that such a disclaimer would be decisive in all
circumstances, for a case might arise In which the

case before us, where there Is questionable evidence
of continuous and exclusive assertions of dominion
over the disputed waters, we think the disclaimer
decisive �6!.

These positions were reaffirmed in the third ~~m case
ln 1969 L77!. A protracted account of the effusive welcome that
has usually greeted positions of the United States in this
litigation is not feasible here, and in any event has been ably
articulated elsewhere. For one, Jonathan Charney, who for a
number of years was the governmeni~s chief trial lawyer in these
cases, wrote a lengthy article in 1974 assailing the Supreme
Court's habit of deference to the position of the executive in
this litigation �8!.

Since 1970, the position of the executive branch in the
submerged lands litigation has been developed by the so-called
"Baselines Committee." The evolution of the role of the
Baselines Committee is best described in the words of former
State Department legal advisor John R. Stevenson, in a 1972
memorandum recently declassified:

The Committee on the Delimitation of the United
States Coastline was formally established by a
memorandum dated August 7, 1970, from the Acting 4'egal
Advisor of the Department of State to the Executive
Operations Group of the Law of ihe Sea Task Force.
The Committee was established under the tasx force and
consists of members from the Departments of State,
Commerce, Justice, Interior and Transportation.

Guidelines for the Commlitee~s operations were
set out in an attachment to the August 7 memorandum

The purpose of the Committee was to delimit,
provisionally, baselines, the territorial sea and the
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contiguous zone for the entire coastline of the United
States. The memorandum establishing the Committee
indicated that the charts would contain sufficient
caveats to indicate that they were not a final and
definitive U.S. position. It further stated that:

It is not intended that the charts resulting
from the Committee's work will be circulated
throughout the Government even as a
provisional U.S. position, but rather will
be available for use when current and
pressing problems arise.

The original task was completed in late 1970 and,
after approval by the members of the LOS Task Force,
and notwithstanding the original Intent, a full set of
the charts was published in April 1971 and has been
circulated throughout the government and made
available to private individuals and foreign
governments L79j.

In like manner, another original purpose of the Basellnes
Committee has with time been altered. Whereas that purpose was
to develop positions on the United States baseline for its
territorial sea and contiguous zone, of late it appears to have
concentrated much more on developing the federal position ln the
submerged lands litigation f80j. The states' principal
objection to the Baselines Committee, I suppose, lies in its
inclusion of a representative of the Department of the Interior.
That Department is charged with managing the resources of the
outer continental shelf, and, at least in the view of the
states, seems not to have deviated from the acquisitive course
it took during the years Harold ickes was its Secretary. So,
while the Government~s positions in the litigation are proferred
as positions of foreign affairs, they are in fact developed with
the committee participation of a Department whose purpose there
is to strengthen its hand in the litigation  81j.

The confidence engendered by the Court~s deference has, in
the view of the states, induced the government to assume some
absurdly conservative positions on baseline determination and
del Imitation. The cl earest example is the drawing of straight
basel Ines, which the Supreme Court made clear in the 1 965
~~a decision was an election to be made by the federal
government. In 1972, at the conclusion of a 13-page study, the
State Department's Legal Advisor concluded that straight
baselines should be drawn to enclose the inland waters of the
Alexander Archipelago:

In light of the fact that the Alexander
Archipelago so clearly qualifies for the use of
straight baselines, we believe such a system should be
adopted and the lines drawn in a manner which
generally encloses the straits and other waters of the
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archipelago. Specifically, the lines should follow
the coastl ines of the seaward islands but be drawn
across the entrances to all straits, channels, etc.,
running between islands.

We do not believe the use of such a system will
have a negative impact on our law-of-the-sea
negotiating position,

XLklla~n L82! Lemphasis added!.

Yet for reasons that have yet to come fully to light, the
executive branch has still refrained from drawing straight
baselines along the Alexander Archipelago, or elsewhere for that
matter. Interestingly, Mr. Charney, the former chief of the
Marine Resources Section of the Justice Department, told this
group two years ago in Halifax, "the United States has not yet
adopted a system of straight baselines on any of its coasts ....
LI!t most certainly will ...."  83!

Another, related example of what the states deem absurdly
conservative positions is the treatment of enclaves of high seas
that are totally surrounded by territorial waters. This
phenomenon occurs when perfunctory use of the arcs-of-circles
method is applied to a chain of islands lying more than twice
the breadth of the territorial sea from the mainland coast. A
related phenomenon creates deep pockets, or "arms, " or "cul -de-
sacs" of high seas penetrating the territorial waters of the
coastal state. In 1930, the United States proposed to the
Conference for the Codification of International Law, held at
The Hague, that such "objectionable pockets of high seas" be
assimilated to the territorial seas when the islands creating
these penetrating pockets lay no more than ten miles from each
other L84!. Yet the Basellnes Committee has refused to follow
this practice of assimilating such encl aves and cul -de-sacs of
putative high seas to the territorial seas, a refusal which, in
large measure, precipitated the current proceedings in the

in the Alaskan litigation, the United States has taken the
position that the "assimilation and simplification proposal, " as
it was called, was merely that � a proposal -- and did not
represent the official position of the United States then or at
another time. The Solicitor General of the United States,
however, stated precisely to the contrary in 1949 I 85!.

The United States has understandably not sought to disabuse
the court of ihe notion that these cases ineluctably entail
matters of foreign affairs. The Solicitor General~s office made
the following remarks during oral argument in a recent submerged
lands case:

LI!f California's theory were accepted by this
Court It would result in an extension of the
territorial sea of the United States and its
contiguous zone off the shores of all the United
States~ coastal domain 486!.
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I ikewlse, the fol lowing language has become boll erpl ate in the
complaints f il ed by the government In these cases:

The coastline to be used for determining the
respective rights of the United States and Alaska
under the Submerged Lands Act Is the same coastline
employed to determine the territorial sea of the
United States in its conduct of foreign affairs.

381 U.S. 139, 165 �965!.
By its conduct and claims, the State of Alaska casts
uncertainty on a position of the United States as to
the location of its territorial seas and threatens to
embarrass the United States in ihe conduct of foreign
affairs and thereby cause great and irreparable Injury
to the United States ...$87j.

Yet, whatever construction of the Submerged L'ands Act ls
urged by a state, and whatever construction is adopted by the
Court, the government is unrestrained, as a simple matter of
separation of powers, in the conduct of its foreign relations.

335 U.S. 377 �948!. It may,
with the consent of neither the states nor the Court, adopt a
thirteen-mlle territorial sea, straight or erratic baselines, or
undulating halibut zones.

IV.

Finally, a recent development may profoundly influence the
perspective of the states in these cases. On 10 March 1983,
President Reagan proclaimed that the United States enjoys an
exclusive economic zone extending to a distance of 200 mlles
from the baseline from which the breadth of the territorial sea
is measured L88j. Political considerations aside, the
geographic significance of President Reagan~s proclamation is
not inconsiderable. The area of the United States EEZ
encompasses 3.9 billion acres � equal to one and two-thirds
times the total land area of the United States and its
territories  89!. Just as in the case of the Truman
proclamation on the continental shelf in 1945, President
Reagan~s declaration of an American EEZ may be seen as a
departure from existing principles of international law � a
departure that wil I serve to aggrandize the federal government,
while the coastal states must content themselves with what the
executive branch tells the Supreme Court the 1953 Submerged
Lands Act meant. It is widely seen as a departure from existing
principles of international law since the notion of an EEZ is
not so wel I established as to constitute a pr I ncl pie of
customary international law. Rather, it finds textual support
in the 1982 Convention on the ~ aw of the Sea which, of course,
the Reagan Administration has declined to sign. In the view of
much of the world then, the elements of the 1982 Convention are
to be treated as a unit, a "package"  90j. That is to say, if
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the Reagan Administration disl ikes the seabed-mining provisions
of the Convention, in this view it cannot at once repudiate them
and embrace those which meet its national needs � at least not
those which have noi yet attained to the status of customary
international law. For if by 1969 the boundary provisions of
the 1958 Convention on the Continental Shelf had not become
customary international law L91j, goes the argument, certainly
by 1983 the notion of the EEZ had not.

There can be no doubt, it is noteworthy, that the Reagan
Proclamation draws on the 1982 Convention to define the American

case, Judge Gros asked Davis Robinson, the United States I egal
Adviser and agent for the United States, »What is the precise
mean Ing in this text Lthe Reagan Procl amationj of the formula
~to the extent permitted by international law7~ Would it be
right to read this formula in the light of the ~guidelines
reflected ln the 1982 Law of the Sea Convention~ mentioned
during the hearing by the United States?w On 9 May 1984, Mr.
Robinson gave his reply to Judge Gros:

The President then announced three decisions "to
promote and protect the oceans interest of ihe United
States In a manner consistent with those fair and
balanced results in the Convention and international
law." First, "the United States wiii recognize the
rights of other states in the waters off their coasts,
as reflected in the Convention" subject to their
recognition of the rights and freedoms of ihe United
States. Second, "the United States will exercise and
assert its navigation and overflight rights and
freedoms on a worldwide basis in a manner that is
cons I stent with the balance of interests reflected In
the Convention." The third decision was the
proclamation of an exclusive economic zone.

As the text of the proclamation and ihe
President's statement reveal, the proclamation was
prepared in the light of the guidelines reflected in
the 1982 Convention regarding coastal state rights in
the exclusive economic zone and the duty to respect
navigation and other high seas freedoms therein.

I

In another harkening to the Ickes era, the Department of
Interior has boasted of its role in securing the proclamation of
the EEZ.

We, at the Department of the Interior, are
exceedingly proud of the role that we played in the
initial phase of the establ Ishment of an excl us Ive
economic zone: it began with a memo from Secretary
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James Watt to the Cabinet in August of 1982 .... That
initial effort was carried to fruition by Secretary of
the Interior-Designate Judge William P. Clark, then
acting as the National Security Advisor to the
President L93J.

And what does Interior think of the economic prospects for
the mineral resources of the new American EEZ2

Where were we Just 30 years ago in the OCS? We
thought that 600 fee~ was the technological limit of
outer continental shelf activity. Just a few months
ago, private i ndustry placed a platform on the outer
continental shelf in 1,080 feet of water  a platform
whichj will allow us to take a production platform
Into 6,000 feet of water ....

The proclamation of the American EEZ devel oped
from a meeting held in the Department of Interior
headquarters. We also led off the meeting by having
two of the career scientists with the Geological
Survey stand up and talk about a recent discovery in
the Pacific, near the Hawaiian Islands, of something
you have all heard about � the cobalt-rich manganese
crust ... when it was over, it was as if the issue had
been settled. There was no further discussion.
Find I ng this vast resource within 200 mlles of the
Hawaiian Islands answered the question for many of us
L943.

Do these developments lend credence to Jon Charney~ s thesis
that the United States will eventually adopt straight baselines7
And does it mean as well perhaps a twelve-mile territorial sea
for the United States2 After all, these are but some of the
"guidelines reflected in the Convention" to which the United
States i.'egal Adviser referred ln his remarks to Judge Gros last
May.

One final point of state perspective: Perhaps only when
Mr. Claiborne assumes his seat on the Supreme Court, and thus
must recuse himself from these cases, do the aspirations of the
states have a breath of a chance.

This appendix catalogues and summarized federal statutes In
which are found elements of the boundary principles which have
been treated In the submerged I ands litigation. Some of these
statutes operate by reference to the baseline from which the
territorial sea is measured. In others, a distinction Is
maintained between territorial waters and high seas, whether in
those terms or by some similar verbal formulation.
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1. 16 U. S.C. Sect i on
1801 g~yg

This statute ls in some respects the counterpart, as to
fisheries management, of the Outer Continental Shelf Lands Act.
Under the FCMA the United States asserts fisheries Jurisdiction
in the oceans to the so-called "200-mile limit"  actually, by
definition, 197, or 191, miles!. The statute asser1s
jurisdiction for the regulation of fishing with respect to
various kinds of fish defined in the statute itself, in an area
known as the "Fishery Conservation Zone." This has as its inner
boundary, a line coterminous with the seaward boundary of each
of the coastal states, and an outer boundary of a line drawn in
such a manner that each point on it is 200 nautical miles from
the baseline from which the territorial sea is measured. Thus,
the Fishery Conservation Zone by definition would seem not to
include any high seas enclaves within the territorial waters of
the coastal states, since it is by definition only the seas
which lie outside the seaward boundary of each state' s
territorial waters. Nevertheless, in an excess of caution,
Congress in 1983 amended the FCMA to extend ihe Jurisdiction of
a state "to any pocket of waters that is adjacent to the state
and totally enclosed by lines delimlting the territorial sea of
the United States.« 16 U.S.C. Subparagraph 1856, P.L. 94-265.

16 U.S.C. Section 971, ~2.
Rtk.

This aci provides for the implementation by the United
States of the provisions of the International Convention for the
Conservation of Atlantic Tunas, signed in 1 966. The act employs
a "fisheries zone" defined the same as the Fishery Conservation
Zone of the Fishery Conservation and Management Act.

3. 22 U.S.C. Sections 1971-1980.
This Act in general deals with reimbursement by the United

States to private owners of vessels documented or certified
under the laws of the United States which are seized at any time
during any voyage for the purpose of fishing beyond the fishery
conservation zone  as defined in section 1 802 of Title 16!
unless the vessel Is commanded by other than a citizen of The
United States. The seizure by a foreign country must be on the
basis of claims in territorial waters or the high seas which are
not recognized by the United States. The Act details the
mechanics by which ihe amount to be reimbursed is calculated and
other such matters. By definition, it applies only to high seas
and foreign territorial waters over which a foreign nation is
exercising Jurisdiction with respect to f I sh I ng regulations.

4. 16 U. S.C. Sections 1361-1384.
This statute generally provides for the preservation and

management of stock of certain specified marine mammals. The
Jurisdiction of the statute extends, as defined, to the
territorial sea of the United States and the waters included
within a zone, contiguous to the territorial sea of the United
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States, the inner boundary of which is the seaward boundary of
each coastal state and the outer boundary is a line drawn in
such a manner that each point on it is 200 nautical mlles from
the baseline from which the territorial sea is measured.

5. 16 U.S.C. Sections 1022-1035.
This Act implements the obligations of the United States,

by way of a federal statute, of those undertakings which the
United States entered into by the international Convention for
the High Seas Fisheries of the Northern Pacific signed in Tokyo
9 May 1952, as amended by the International Convention for the
High Seas Fisheries of the Northern Pacific Ocean signed in
Tokyo 25 April 1978. The Act defines terms used, with respect
to territory, as follows: "Convention Area means all waters,
other than territorial waters, of the North Pacific Ocean which
for the purposes of this chapter shall include the adJacent
seas." And, ft further defines "Fishery Conservation Zone" as
that phrase is defined in the Fishery Conservation and
Management Act discussed above. The latter area is exclusive of
the ter rltorlal waters.

6. . 16 U. S.C. Sections 772-772J.
This Act is an implementation of a convention entered into

between the United States and Canada for the preservation of
halibut In the North Pacific Ocean and Bering Sea. By
definition, it extends to the following: Territorial waters of
the United States, which means waters contiguous to the western
coast of the United States and territorial waters contiguous to
the southern and western coasts of Alaska, and territorial
waters of Canada which are defined to mean the territorial
waters contiguous to the western coast of Canada. Convention
waters are defined as being the territorial waters of the United
States, of Canada, and the high seas of the North Pacific Ocean
and the BerIng Sea, extending westerly from the limits of the
territorial waters of the United States and Canada.

7. T6
U.S.C. SectIons 3301-3345.

This Act, passed by the Ninety-Sixth Congress in 1980,
represents the latest legislative effort to attempt to regulate
salmon and steelhead fishing in the coastal waters of Oregon and
Washington and the Columbia River Basin. The purpose of the Act
is decl ared to be an equitable distribution of fishing rights
among the several competing groups which fish the waters under
the Jurisdiction of the Act, specifically including the Indian
tribes of the State of Washington and the State of Oregon, with
particular respect to their treaty rights. The Act specifies
that because of federal court decisions in the cases of ~

of non-treaty fishermen in the conservation areas exceeds that
required to harvest the avail ab I e salmon resources. The
Commission ls set up to promulgate regulations and in general
implement the requirements of the Act. As far as territorial
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jurisdiction is concerned, the Act appl ies to the "Columbia
River Conservation Area,» which is further defined to be all
habitat of salmon and steelhead within the Columbia River
drainage basin and those areas within the Fishery Conservation
Zone over which the Pacific Fishery Management Counsel has
Jurisdiction as well as the territorial seas of Oregeon and
Washington. The definition of the geographic Jurisdiction of
ihe statute would seem to merge high-seas encl aves with
territorial waters.

8.
Sections 776-776f.

This statute implements the provisions of a convention
entered into by the United States and Canada for the protection
of sockeye salmon fisheries of the Fraser River System,
originally signed in 1930 and amended in 1956. The statute
defines its Jurisdiction to be the convention waters as these
are defined ln Article I of the Convention.

9. ~ngg~~. 16 U.S.C. Sections 781-785.
This statute prohibits the taking of sponges of less than a

prescribed size from the waters of the Gulf of Mexico or the
Straits of Florida "outside of state territorial limits." This
statute was peripherally involved in the 3Qrlg~ case, since
one of the arguments that Sklrlotes made was the federal statute
had preempted the regulation of taking of sponges and therefore
the Florida State statute under which he was convicted could not
apply. The court answered that there had been no federal
preemption since the federal statute regulates the size of
sponges to be taken in territorial waters outside of the state
territorial limits, whereas the state statute regulated the
method by which sponges could be taken  prohibiting the use of
diving equipment!.

10. 16 U.S.C. Sections 951-961.
This statute implements the provisions of two conventions

entered into by the United States and Mexico and the United
States and Costa Rica, respectively, regarding the regulation of
fishing for tuna. Basically, the statute authorizes the
formatIon of a commission tn the United States which shall
promulgate regulations implementing the recommendations and
other actions of the international commissions organized under
the provisions of the two conventions.

11. . 46 U.S.C. Sections 65-65w.
This statute deals with the various requirements with

respect to documentation of vessels by the United States. As
far as lt is applicable to fisheries, it prohibits the engaging
in fishing by any vessel not of United States registry  with
certain exceptions! within ihe Fishery Conservation Zone. This
zone is defined as that set forth in the Fishery Conservation
and Management Act, discussed above.
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16 U. S.C12.
Sections 917 ~.

This Act states that the United States has extended its
authority and responsibility to conserve and protect all marine
mammals, including whales, »out to a 200 nautical mlle limit by
enactment of the Magnusen Fishery Conservation and Management
Act." The statute then goes on to specify the particular need
to conserve and protect certain species of whales and provides
for the Secretary of Commerce to undertake comprehensive studies
of all whales found in waters subject to the Jurisdiction of the
United States.

13. . 16 U.S.C. Sections 1531-1543.
The purpose of this Act is expressed to be the intent of

the United States to preserve and enhance various species of
fish, wildlife, and plants which are facing extinction.
Specifically, the United States pledges itself to engage in such
conservation pursuant to the provision of various International
agreements and treaties such as the Migratory Bird Treaty with
Japan, the Convention on Nature Protection and Wildlife
Preservation, the International Convention of Northwest Atlantic
Fisheries, etc. The Act authorizes the Secretary of the
Interior or the Secretary of Commerce, as the case may be, to
identify endangered species, which thereafter become subject to
specific and voluminous regulations promulgated under the
authority of the Act. So far as Jurisdiction is concerned, the
Act provides that the regulation shal I obtain to the taking of
any endangered species within the United States, or the
territorial sea of the United States or upon the high seas.
This definition would appear to obviate any distinction between
encl aves of high seas and territorial waters.

16 U.S.C14.
Sections 777-777k.

The Act provides for the annual appropriation of federal
funds to the states through their respective fish and game
departments for restoration and management proJects regarding
migratory fish. Allocation of the annual appropriation amongst
the states is made by the Secretary of interior, after deduction
of certain administrative expenses, as follows: 40 percent in
the ratio which the area of each state, including coastal and
Great Lakes waters  as determined by the Secretary of interior!,
bears to the total area of all the states, and 60 percent in the
ratio which the number of persons holding paid I icenses to fish
for sport or recreation in the state bears to the number of such
persons in all states.

15. 3. 33 U.S.C. Section 1501 ~.
This statute concerns the regulation of deepwater ports in

waters beyond the territorial limits of the United States.
 Nothing in this statute, it is provided, is to affect the
"legal status" of the high seas.! While the Jurisdiction to
Issue the federal license Iles with the Secretary of
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Transportation, such a license wll I not issue without the
approval of the governor of each adjacent coastal state. The
law of the nearest adjacent coastal state is declared to be the
law of the United States applicable to any deepwater port and
will be administered and enforced by the officers of the United
States. The nearest adjacent coastal state shall be that state
whose seaward boundaries, if extended beyond three miles� would
encompass the site of the deepwater port.

16.
16 U.S.C. Section 1401 ~.

It is the purpose of this statute to regulate, ~~,
the dumping of material transported by any person from a
location outside the United States, if the dumping occurs in the
territorial sea or the contiguous zone of the United States.
The general demarcation I inc between Jurisdiction of the Clean
Water Act and of this Chapter, with exceptions of pipes or
outfalis, is the three-mile limit of the territorial seas.

, 440 F.Supp. 316  D.D.Cal.
1977!. Except as may be authorized by a permit issued pursuant
to this title, no person shall dump any material transported
from a location outside the United States �! into the
territorial sea of the United States, or �! into a zone
contiguous to the territorial sea of the United States,
extending to a line twelve nautical miles seaward from the
baseline from which the breadth of the territorial sea Is
measured, to the extent that it may affect the territorial sea
or the territory of the United States.

17. 33
U.S.C. Section 902.

This Act applies to employee~s injuries occurring in the
"United States" which is defined in a geographical sense as the
several states and territories and the District of Columbia,
including the territorial waters thereof.

18. . 33 U.S.C. Section 1001 ~.
All sea areas within fifty miles from the "nearest land"

are prohibited zones. The "nearest land" Is def I ned as the
baseline from which the territorial sea of the territory in
question is established, with the exception of the Australian
coast. If evidence is obtained that a ship registered in
another country party to ihe international Convention for the
Prevention of Pollution of the Sea by Oil has discharged oil in
violation of the convention but outside the territorial sea of
the United States, such evidence is to be forwarded to the State
Department.

19
28 U.S.T. 3459, and 33 C.F.R. Section 82.01.

These new wCOLREGSw speak in terms of "internal waters" and
"high seas" which are not the same as those usages are employed
in the Convention on the Territorial Sea and the Contiguous
Zone, and the Submerged L'ands Act.
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43 U.S.C. Section 133120.

This Act gives the United States Jurisdiction over the
subsoil and seabed of the outer continental shelf. The law of
the "adjacent state" is the law of the United States for that
portion of the subsoil and seabed of the outer continental shelf
which would be within the area of the state if its boundaries
were extended seaward to the outer margin of the outer
continental shelf, and so long as they are not inconsistent with
federal law. The character as high seas of the waters above the
outer continental shelf and the right to navigation and fishing
therein are noi affected by this Act. Section 1337 g! concerns
the grant of oil and gas leases by the Secretary of the
Interior. That section specifically concerns the leasing of
lands within three miles of the seaward boundary of any coastal
state. Where the Secretary selects a tract which may contain
one or more oil or gas pools or fields underlying both the outer
continental shelf and land subject to the Jurisdiction of the
adjacent coastal state, the Secretary must offer the governor of
such coastal state the opportunity to enter into an agreement
concerning the disposition of revenues which may be generated by
a federal lease within such area In order to permit the fair and
equitable division between the state and federal government.
Al I revenues, bonuses and royalties attributable to oil and gas
pools underlying both the outer continental shelf and submerged
lands subject to the Jurisdiction of any coastal state are to be
deposited into an escrow account until ihe fair and equitable
disposition of such revenues and any interest which has accrued
can be arrived at.

21.. 43 U.S.C. Section 1301 ~.
This Act confirms and establ ishes title and ownership of

the lands beneath navigable waters within the boundarIes of the
respective states. Section 1301 defines the boundary of the
coastal state as extending from ihe coast line to a maximum of
three geographical miles into the Atlantic or Pacific Oceans, or
a maximum of three marine leagues into the Gulf of Mexico. It
reserves the right of the United States to the natural resources
in that portion of the subsoil and seabed of the continental
shelf lying seaward and outside of the area of lands beneath
navigable waters as defined in Section 1301. Section 1311
confirms title in the states to the lands beneath navigable
waters within the boundaries of the respective states and the
right and power to manage, administer, I ease, develop and use
the said lands and natural resources all in accordance with
applicable state law. Section 1312 confirms the seaward
boundary of each original coastal state as lying three
geographical miles distant from its coast I inc. The Act further
provides for the retention of certain rights of navigational
servitude and regarding the purchase of natural resources, in
said I ands and navigable waters for the constitutional purposes
of commerce, navigation, national defense and international
affairs.

408



43 U.S.C. Section
22.
1601 ~.

This Act was enacted to provide a fair and Just settlement
of al I claims by natives and native groups of Alaska, based on
aboriginal land claims. It abol ishes al I aboriginal titles to
submerged I and underneath al I water areas, both inl and and
offshore, and extinguishes any aboriginal hunting or fishing
rights. The Act allocates and real locates title to land In
Alaska to the Native Village Corporations established by the
Act. In several pending actions, Alaskan natives have taken the
position that this Act did not extinguish aboriginal title
seaward of the territorial limits of Alaska.

43
23.
U.S.C. Section 1801 ~.

This chapter deals with outer continental shelf resource
management. The purposes of the Act are to establ ish pol icles
and procedure for managing the oil and natural gas resources of
the outer continental shel f. It further assures that states
wil I have timely access to information regarding activities on
the outer continental shelf and opportunity to review and
comment on decisions relating to such activities. Beginning at
section 1811, the Act establishes an offshore oil spill
pollution fund. The terms used in this subchapter, such as
"vessel," «offshore facility,« and «oil pollution," are defined
in terms of their geographic location, The applicable areas of
regulation under this Act include the waters above the outer
continental shelf, waters above submerged lands seaward from the
coastline of a state, the adjacent shoreline of such a state, or
the waters of the contiguous zone. «Oil pollution« is further
defined as the presence of oil in or on the waters of the high
seas outside the territorial limits of the United States  I!
when discharged in connection with activities conducted under
the Outer Continental Shelf Lands Act; or  ii! causing injury to
or loss of natural resources belonging to, appertaining to, or
under the exclusive management authority of, the UnIted States;
or the presence of oil in or on the territorial sea, navigable
or internal waters, or adjacent shoreline of a foreign country,
in a case where damages are recoverable by a foreign claimant
under this subchapter.
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24. . 46 U.S.C. Section 251 ~.
Section 251 of this Act provides that vessels of 20 tons

and upward are deemed vessels of the United States entitled to
the privileges of vessels employed in the coasting trade or
fisheries. This statute further provides that except as
otherwise provided by treaty or convention to which the United
States is a party, no foreign-flag vessel shall, whether
documented as a cargo vessel or otherwise, land in a port of the
United States its catch of fish taken on board such vessels on
the high seas or fish products processed therefrom, or any fish
or fish products taken on board such vessel on ihe high seas



from a vessel engaged in fishing operations or in the processing
of fish or fish products.

Section 316 d! of this Aci provides that no foreign vessel
shall, under penalty of forfeiture, engage ln salvaging
operations on the Atlantic or Pacific coast of the United
States, or in territorial waters of the United States on the
Gulf of Mexico, except when authorized by a treaty or in
accordance with provisions of Section 725 of this title.
Section 316 e! permits the assistance to and salvage of vessels
ln territorial waters under the treaty between the United States
and Mexico.

25. . 46 U.S.C. Section 361 ~.
Section 39la concerns the inspection of vessels carrying

certain cargoes in bulk. The policy underlying this statute
pertains to the creation of substantial hazards to life,
property, the navigable waters of the United States and the
resources contained therein and to the adjoining land, by the
carriage by vessels of certain cargoes in bulk or in residue.
It is premised on the fact that the existing international
standards for Inspection and enforcement are incomplete and that
further enforcement is required to mitigate the hazards to life,
property, and the marine environment. Standards devel oped
through these regulations are not to impede or interfere with
the right of innocent passage or any legitimate use of the high
seas in accordance with recognized principles of international
law. "Marine environment" Is defined as the navigable waters of
the United States and the land and resources therein and
thereunder; the waters and fishery resources of any area over
which the United States asserts exclusive fishery management
authority; the seabed and subsoil of the outer continental shelf
of the United Stares, the resources thereof and the waters
superjacent thereto; and the recreational, economic and scenic
values of such waters and resources. The section expressly does
not apply to any foreign vessel, not destined for, or departing
from, a port or place subject to the Jurisdiction of the United
States, that is in innocent passage through the territorial sea
of the United States or In transit through the navigable waters
of the United States which form a part of an international
strait. The statute provides for the minimum standards
concerning the necessary equipment to be contained on oil
tankers and new product carriers of specified deadweight tons.
in order for a vessel of the United States to have on board oil
or hazardous material in bulk as cargo or in residue, it must be
issued a Certificate of Inspection. The statute makes unlawful
the operation of any vessel subject to the provisions of this
section in or on the navigable waters of the United States where
said vessel is not in compliance with the provisions of said
section.

26. ~~$~. 46 U.S.C. Section 721 to Section 731.
Section 730 sets forth the statute of limitations for

bringing a suit for the recovery of remuneration for rendering
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ass I stance or sal vage serv ices. The two-year time I imlt set
forth is effective unless the court in which the suit Is brought
shal I be satisfied that during such period there had not been
any reasonable opportunity of arresting the assisted or salved
vessel within the Jurisdiction of the court or within the
territorial waters of the country in which the libelant resides
or has his principal place of business.

27. . 46 U.S.C. Section 761 ~.
This Act provides for a right of action and provisions for

recovery where the death of a person is caused by a wrongful
act, neglect or default occurring on the high seas beyond a
marine league from the shore of any state. It specifically
allows the personal representative of the decedent to maintain a
suit for damages, in admiralty, for the exclusive benefit of the
decedent's spouse, parent, child or dependent relative against
the vessel, person or corporation which would have been liable
if death had not ensued. Cases have construed the congressional
purpose of this section as leaving unimpaired the rights under
state statutes as to deaths on water within territorial
Jurisdiction of a state.
358 U. S. 588, 3 L. Ed.2d 524   1959!.Section 767 exempts the Great Lakes and any waters within
the territorial limits of any state or any navigable waters In
the Panama Canal Zone from the provisions of this Act. Further,
the provl sl ~ns of any state statute giving or regulating r Ights
of action or remedies for death are not affected by this
chapter.

This chapter provides for suits in admiralty against the
United States for damages caused by a public vessel of the
United States and for compensation for towage and salvage
services rendered to a public vessel of the United States.

Section 782 establishes the venue for bringing such an
action as follows: the suit shall be brought in the District
Court of the United States for the district in which the vessel
or cargo charged with creating the I lab il ity Is found within the
United States, or if such vessel or cargo be outside the
territorial waters of the United States, then In the District
Court of the United States for the district in which the party
so suing, or any of them, reside or have an office for the
transportation of business In the United States; or in case none
of such parties reside or have an office for the transaction of
business in the United States, and such vessel or cargo be
outside the territorial waters of the United States, then in any
District Court of the United States.

22 U. S.C. Section 1971
29.

This Act establishes protection of vessels on the high seas
and In territorial waters of foreIgn countries upon seizure of
any vessel of the United States by a foreign country on the
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30.
49 U.S.C. Section 1301 ~.

In these statutes, the "United States" is defined to
include the "territorial waters" and the overlying airspace
thereof.

49 U.S.C. Section31.
1901 ~.

This Act establishes a National Transportation Safety
Board. It requires an investigation by the Safety Board to
determine the facts, conditions, and circumstances and the cause
or probable cause of any major marine casualty, except one
involving only public vessels, occurring on the navigable waters
or territorial seas of the United States.

5032,
U.S.C. Section 191

This statute provides for the regulation of anchorage and
movement of vessels during a national emergency of any vessel,
foreign or domestic, in the territorial waters of the United
States. It allows the president of the United States to
institute such measures and Issue such rules and regulations to
safeguard against destruction, loss, or injury from subversive
acts, accidents, vessels, harbors, ports, and waterfront
facilities in the United States and all territory and water,
continental or insular, subject to the jurisdiction of the
United States.

33.
42 U.S.C. Section 9001 ~.

This Act was enacted to provide for ocean thermal energy
conversion research and development. Section 9161 contemplates
the ratification of a Law of the Sea Treaty and provides for
amendment of these regulations to conform to the provisions for
amendment of these regulations to conform to the provisions of
such treaty. Section 9163 states thai ocean thermal energy
conversion facilities and pl antsh ips I icensed under this chapter
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basis of claim to territorial waters or the high seas which are
not recognized by the United States, or ff any general claim of
any foreign country to exclusive fishery management authority Is
recognized by the United States, and any vessel of the United
States is seized by such foreign country on the basis of
conditions and restrictions under such claim, lf such conditions
and restrictions are unrelated to fishery conservation and
management and, among other things, fail to allow fishing
vessels of the United States equitable access to fish subject to
such country's exclusive fishery management authority. The Act
allows for the reimbursement of the owner of such vessel for any
direct charges paid to secure release of the vessel and crew and
places restrictions on importation of fishery or wildlife
products from countries which violate international fishery or
endangered or threatened species programs.



do not possess a status of islands and have no territorial seas
of their own. Further, except as otherwise provided in this
chapter, nothing Is to alter the responslb 11 itles and
authorities of a state or the United States within the
territorial seas of the United States. The law of the nearest
adjacent coastal state to which an ocean thermal energy
conversion facility located beyond the territorial sea and to
license under this chapter is connected by electric transmission
cable or pipeline� is decl ared to be the law of The United
States and shall apply to such facility, to the extent not
inconsistent with other federal laws. The application of state
taxation laws fs not, however, extended hereby outside the
seaward boundary of any state.

34.
Section 951 to Section 966.

This Act makes it unlawful for any person on board a vessel
of the United States, or on board a vessel subject to the
jurisdiction of the United States on the high seas, to knowingly
or Intentionally manufacture or distribute, or to possess with
intent to manufacture or distribute, a controlled substance.
 See Section 955a.! Section 955b defines "high seas" as all
waters beyond the territorial seas of the United States and
beyond the territorial seas of any foreign nation. Section 955
makes it unlawful for any person to bring or possess on board
any vessel or aircraft, or on board any vehicle of a carrier,
arriving in or departing from the United States or the customs
territory of the United States, a controlled substance unless
such substance or drug is a part of the cargo entered in the
manifest or part of the official supplies of the vessel,
aircraft or vehicle.

35. . 47 U.S.C. Section 21 ~.
This Act provides for criminal punishment of any person who

willfully and wrongfully breaks or injures or who attempts or
aids ln the breaking or injuring of a submarine cable ln such
manner as to interrupt or embarrass telegraphic communication.
At section 33, the Act sets forth the jurisdiction and venue of
actions and offenses in the District Courts of the United
States, whether the infraction complained of was committed
within the territorial waters of the United States or on board a
vessel of the United States outside of said waters.

36. 47 U.S.C. Section 301 ~.
This portion of this Act outlines the special provisions

specifically relating to radio communication or transmission of
energy. In section 321, the Act states all radio stations,
including government stations and stations on board foreign
vessels when within the territorial waters of the United States,
shall give absolute priority to radio communications or signals
relating to ships in distress, and further provides other
regulations concerning distress signals.
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436 U.S. 32 �978!
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formula j a State Department position on bays! or
that we are not bound by it. Since it is the
chairman~s view that we are not bound by such
formula, I would Iike-

Senator Cordon.
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Iands boundary -- where there has been Iandf ii I or coastal
construction which under Article 8 of the Convention
created a new baseline for territorial-sea purposes, but
which constructions were approved by the Government only
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~ 33 C.F.R. Section 320.4 f!.
389 U.S. 155 �967!.
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394 U.S. 11 �969!.
Jsi. at 36-40.
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Master in No. 9, Original; the
1974 Report of the SpecIal Master in
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1980 Report of the Special Master in
QRLLtacaLO, No. 5, Original.

Hearings before the Senate Committee on Interior and
Insular Affairs on S.J. Res. 13 and other bills, 83d Cong.,
1st Sess., 1053, 1378. This too Is the conclusion reached

QkLLta~, 381 U.S. 139, 205-206,
During debate on section 2 c! of ihe Submerged Lands
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Hearings before the Committee on Interior and Insular
Affairs, United States Senate, 83rd Congress, 1st Session,
on S.J. Res. 13, etc. and Part 2 thereof, Hearings in
Executive Sessions �953!, p. 1385.  Emphasis added.!

The Supreme Court has elsewhere noted that the passage
of the Submerged ! ands Act transformed what had been
perceived as a question of the limits of American
territorial waters into a simple domestic controversy over
the division of the continental shelf.
lg~L@la, 363 U.S. I, 30-36 �960!. The Court there laid
heavy emphasis upon the legislative history of the Act in
reaching lts conclusion, and especially upon the testimony
before the Committee on Interior and Insular AffaIrs, of
Jack B. Tate, deputy legal advisor to the Department of
State. ~. at 31.

Mr. Tate, accompanied by Assistant I egal Advisor
Raymund T. Ylngl ing, testified at length before the Senate
Committee concerning the effect of the Submerged I ands Act
upon the conduct of foreign affairs by the federal
government. 1953 Senate Hearings, pp. 1051-1086. Mr. Tate
prefaced his testimony with this statement:

I should like to make it clear at the outset
that the Department Lof Statej is not charged
with responslbil liy concerning the Issue of
Federal versus State ownership or control.

1953 Senate Hearings, p. 1956.
Under questioning, Mr. Tate said that pursuant to the

1945 Presidential Proclamation  Proclamation No. 2667, 59
Stat. 884!, the United States claimed the right of
exploration and control of the seabed and subsoil of the
Continental Shelf.   1953 Senate Hearings, p. 1055.! The
significance of the 1945 Proclamation, as hfs testimony
showed, was to make the division of the Continental Shelf
strictly a matter between the federal government and the
states. Congress could divide the claimed area, which
therefore was within the United States, in any manner li
desired, as a domestic matter.

Reiterating his theme that the State Department had no
interest in federal-state problems, Mr. Tate commented:

As far as concerns the matter of the States
versus the Federal Government, and the Federal
Government against the States, I do no think that
is a matter the State Department could pass on.

1953 Senate Hearings, p. 1956.
74. In the 1965 Qajjjgcrlla case, for example, the Supreme Court

held with the state that the line of "ordinary low water"
referred to in the Submerged Lands Act was to be taken as
the line of mean lower-low water, and not the I Ine of mean
low water. 381 U.S. at 175-176. No Gal fornfa official has
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ENYIRONMENTAI PROTECTION OF THE COAST AND OFF-SHORE

Robert J. McManus
General Counsel

National Oceanic and AtmospherIc Administration«

NOAA's primary role is noi that of an environmental
regulator. Through the National Marine Fisheries Service
 NMFS!, we regulate fishing seaward of state waters under the
Magnuson Fishery Conservation and Management Act  MFCMA!, but
purists could argue that fishery management is not hard-core
environmental protection. We also have regulatory
responsibility under Title III of the Marine Protection,
Research, and Sanctuaries Act for designated national marine
sanctuaries, and we are responsible for the conduct of seabed
mining beyond the OCS under the Deep Seabed Hard Mineral
Resources Act, including its environmental provisions. We also
conserve porpoises, whales, and other endangered species. But
much of our role ln environmental protection is as a referee
between other federal agencies and the several states. In that
role, we have enjoyed a front row seat for a number of
controversies that have erupted in the past three years.

The Coastal Zone Management Act  CZMA!, for whose
implementation NOAA is primarily responsible, is central to our
involvement in most of the issues I will discuss this morning.
Although the CZMA provides NOAA with virtually no authority to
regulate directly in the area of environmental protection
 except in connection with estuarine sanctuaries established
under Section 315!, our procedural and Interpretive regulations
implementing the CZMA are often crucial to environmental
decisions in which both states and the federal government have
an interest. Since the CZMA provides the weird prism through
which NOAA is required to view most environmental issues, I will
explain It briefly.

The CZMA Is a stereotype of a breed of legislation in vogue
during ihe late sixties and early seventies, by no means limited
to environmental topics. Section I invariably embodied
Congress~ "finding" that there was a crisis of one sort or
another. Section 2 contained a "statement of policy" in
conflicting and bromidic generalities. Section 3 invariably
provided for federal largesse In the form of planning grants to
state agencies, which would then develop plans for responding to
the perceived crisis. With equal Invariability, Section 4
conditioned the dispensing of federal funds on the development
of a state plan which met criteria to be promulgated by some
federal agency. Since al I the political pressures were for a
federal legislative response to the perceived crisis, and for
the transfer of funds from the federal government to the states,
the federal criteria invariably erred on the side of vagueness.
Similarly, the federal agency's review of state plans to
ascertain whether they were truly consistent with the federal
criteria also erred on the side of liberality.
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The CZMA contained an additional inducement for states to
participate in the solution to the crisis of the moment:
Section 307 generally provides that, once a state coastal zone
management plan  CZMP! has been found by the Secretary to
satisfy the federal criteria, the federal government must behave
in a manner "consistent" with it. Section 307 c!�! deals with
the extent to which federal authorities must behave consistently
when they conduct activities «directly affecting" the coastal
zone, fn which case they must be consistent «to the maximum
extent practicable. " With respect to federally permitted
activities, on the other hand, Section 307 c!�! requires
federal permitting agencies to behave in a manner fully
consistent with the CZMP, whenever the permitted activities will
"affect land or water uses of the coastal zone.«  Minor
variatlons on this theme are expressly applicable to permits for
the exploration and development of the resources of the outer
continental shelf, set forth in Section 307 c!�! B!.! There
are important differences between the federal consistency
provisions applicable under Section 307 c!  I! to federal actions
"directly affecting" the coastal zone and those applicable under
Section 307 c!�! to permitted activities which «affect land or
water uses of the coastal zone."

Section 307 c! l! requires the federal action agency to
make a determination of consistency, subject to review by the
designated coastal zone management agency in the affected state.
For better or for worse, the CZMA provides no binding mechanism
for resolving disputes between states and a federal agency which
insists thai lis activity will not directly affect the coastal
zone, or, lf It does, will be "consistent to the maximum extent
practicable« with the CZMP. Section 307  h!  I! provides for
mediation by the Secretary of Commerce, but only with the
consent of both parties to the dispute. Mediation has been used
only once, in connection with OCS lease sales  of which more
later!, but never successfully.

Section 307 c!�!, on the other hand, approaches the matter
differently. It requires the apgJJ~ for a federal permit to
"certify" that its activity, if permitted by the federal action
agency, would be consistent with the CZMP. Again, the state
agency may review any such certification. An objection I odged
by a coastal state under Section 307 c!�! prevents issuance of
the permit unless, on petition of the applicant or on his own
initiative, the Secretary of Commerce decides that the permitted
activity is «consistent with the objectives or purposes of the
act« or is "necessary In the interest of national security."
These decisions by the Secretary are erroneously referred to ln
the statute as "appeals.» I say "erroneously," because
"appeals" to the Secretary of Commerce under Section 307 c!�!
require him to determine ~ !!  ! whether the activity to be
permitted is a good idea, ~ILL0g its lack of "consistency"
with the CZMP; he does not In fact determine whether the state
correctly interpreted and applied its federally-approved CZMP.
 Presumably, a permit applicant aggrieved by a state agency~s
decision can seek review in state courts under the state~s
Administrative Procedure Act.!
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I now wish to draw your attention to two crucial provisions
of NOAA~s regulations implementing the CZMA.

First, NOAA promulgated a regulation In 1 979 fleshing out
the vague statutory standard of "consistent to the maximum
extent practicable" used In connection with federal activities
that directly affect the coastal zone under Section 307 c!  I!.
15 CFR Section 930.32 a! provides:

The term "consistent to the maximum extent
practicable« describes the requirement for federal
activities including development projects directly
affecting the coastal zone of states with approved

programs

If a federal agency
asserts that compliance with the management program is
prohibited, it must clearly describe to the state
agency the statutory provisions, legislative history,
or other

I
 Emphasis supplied.!

Ponder those words. To a federal program manager, they must be
the moral equivalent of a crucifix to a vampire. I cannot think
of a regulatory formulation that would give the state agency a
more effective veto over a federal project. Note how the
regulation slips in the word "compliance" � another nail in the
vampire~s coffin. Note also that neither 15 CFR Section
930.32 a! nor any other prov Isions of NOAA~s CZMA regulations
bothers about the deceptively simple word "consistent." The
trigger here is "directly affecting"  whatever that means! with
no limitation on the geographical scope of the consistency
requirement of Section 307 c!  I! . There would be I fttl e
difficulty in applying Section 307 c!�! and 15 CFR Section
930.32 a! to a federal activity which actually takes place In
the coastal zone � that is, in the geographical area for which
the state's plan was written. If, for example, a state CZMP
prohibits the construction of buildings In front of the primary
line of sand dunes, then it should not be too difficult to
decide whether a post office can be bu iIt there.

But NOAA's interpretation of the statute goes much further,
and requires federal activities conducted g~ of the coastal
zone also to be conducted in a manner "consistent to the maximum
extent practicable" with the CZMP. Nobody really knows what
that means. Notwithstanding some indications to the contrary in
an internal NOAA directive f13, many people believe that ii
means that the federal government must make the same management
decision In its Jurisdiction that the state made with respect to
its narrow coastal zone, extending seaward to the three-
nautical-mll e limit in most cases. What if the state adopts a
rule as part of its federally- approved CZMP that prohibits
certain activities within three miles of its coast2 Ooes lt
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f ol I ow that the federal government must ref I ect the same
prohibition ln Its management regime for the natural resources
of the Exclusive Economic Zone2

Moreover, the quoted regul atory prov i sion I eaves very
little room for the action agency to argue that It Is not
practicable to be "fully consistent, " unless it can point to
some provision of federal law prohibiting It from behaving In
that manner. Wou Id a federal regulation suffice? What about a
federal statute which makes the activIty discretionary, but
which also provides that, ff the federal agency acts at all, it
must act in a manner Inconsistent with ihe CZMP? Does Section
307 c!�!, as interpreted by NOAA, nullify such a statute? It
can at least be said that the combined effect of the statute and
the regulation creates uncertainty.

Turning now to NOAA's implementation of Section 307 c!�!,
15 CFR Section 930.121 states the standard which the Secretary
must apply in determining whether a federally permitted activity
to which a state agency has objected ls nonetheless "consistent
with the objectives or purposes of the act":

The term "consistent with the objectives or purposes
of the act" describes a federal license or permit
activity, or a federal assistance activity which,
although inconsistent with a state~s management
program, Is found by the Secretary to be permissible
because It satisfies the following four requirements:
 a! the activity furthers one or more of the

competing national objectives or purposes
contained in Sections 302 and 303 of the Act,

 b! when performed separately or when Its cumulative
effects are considered it will not cause adverse
effects on the natural resources of the coastal
zone substantial enough to outweigh its
contribution to the national Interest,

 c! the activity wil I not violate any requirements of
the Clean Afr Act, as amended, or the Federal
Water Pollution Control Act, as amended, and

 d! there Is no reasonable alternative available
 e.g., location, design, etc.! which would permit
the activity to be conducted in a manner
consistent with the management program.

Ponder those words, too. A new Secretary of Commerce, looking
only at the naked prescription of Section 307 c!�!, might think
that he or she had the authority to decide, "Well, hell, let her
ripl This project serves the national interestl" The new
Secretary wil I not be delighted to learn from his lawyers that
the standard of Section 930.121 is lawful and binding on him,
and that he therefore cannot decide to "let her rip" unless he
can make all of the four required findings. As you ail know,
moreover, those f I nd I ngs w ll I be of no practical utility unless
they are based on an administrative record and will withstand
Judicial scrutiny under the "arbitary and capricious" standard
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of the Administrative Procedure Act. The applicant who
approaches the Secretary of Commerce under Section 307 c!�! has
a tough row to hoe.

In sum, NOAA~s regulations seem to maximize the leverage of
the states under both of the statutory provisions we are
considering. The statute and the regulations are unclear as to
the geographical scope of Section 307 c! i! and as to the
standard a state agency can Impose. They make it illegal for a
federal agency to issue a permit after a state agency has lodged
an objection under Section 307 c!�! to that permit. They
provide for no substantive federal review of the basis of any
such state objection  notwithstanding that the CZMP is, by
virtue of the Secretary's approval, at least partly a creature
of federal law!. By circumscribing the Secretary's discretion
under Section 307 c!�!, they make it difficult for him to
decide that issuance of a particular permit would serve the
national interest.

Finally, by promulgating criteria under Section 305 b! that
allow CZMPs to contain relatively vague policy statements, NOAA
has permitted states to make debatable claims of "I ncons I stency"
L23.

In the remainder of my remarks, I wil I discuss some recent
disputes involving the natural resources of the coast and
offshore. In most of them, the structure of the CZMA just
described has been of overwhelming importance.

OUTER CONTINENTAL SHELF DEYELOPMENT

You have all probably been waiting for me to mention
C3j, decided by the

Supreme Court last term. The principal issue In this case was
whether Lease Sale 53, off the California coast, was a federal
activIty "directly affecting" the coastal zone within the
meaning of Section 307 c!�!  as opposed to development permits
and production licenses, which are expressly subject to the
consistency provisions of Section 307 c!�! B!!. Even during
Secretary Andrus~ term, the Interior Department consistently
maintained that OCS activities are reviewable only under Section
307 c!�! B! of the CZMA, and that State involvement at the
lease sale stage is limited to Section 1 9 of the Outer
Continental Shelf Lands Act Amendments of 1978  which gives the
Interior Department substantially more discretion than a hard-
nosed application of Section 307 c !  1! would do!. In Jaf.~c

directly affect the coastal zone, on the plausible basis that
there would be rg? effect on the coastal zone, good or bad,
without the intervenIng decisions implicit ln the lessee's
development plans, which would eventually be reviewed for
consistency under Section 307 c!�! B!. The State of
California, acting through the California Coastal Commission
 CCC!, took a contrary position: it argued that a "direct
effect" was no less direct merely because other federal
decisions would precede any Identifiable physical impact on the
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state's coastal zone; lt maintained that ihe effect was "direct"
enough if it was the predictable fall-out of the major federal
decl sion implicit in the lease sale.

In January of this year, a five-Justice majority of the
Supreme Court reached the result for which the Interior
Department had been contending for many years, but it did so on
a theory which nobody had thought would determine the outcome.
The Court did not trouble itself about the tortured issue of how
"direct" an effect must be to trigger Section 307 c!�!. It
decided that the phrase "directly affecting," inserted without
any accompanying legislative history by the conference committee
that negotiated the CZMA, was added to ensure that activities in
federal enclaves  ~, military bases, indian reservations!
geographically located in the coastal zone, but excluded from
its statutory definition, would require consistency review. The
Court buttressed its decision with an elaborate discussion of
the legislative history of the CZMA, in which it found repeated
congressional refusals to consider OCS activities other than
under the express provisions of Section 307 c!�! B!.

Nonetheless, the Court's simple explanation of the phrase
"directly affecting" may mean that federal activities occurring
upland from or beyond the coastal zone are ~ subject to
consistency review under SectIon 307 c!�! at all. Accordingly,
the Court~s opinion was considered especially threatening by
state coastal zone establishments, who feared that all sorts of
federal activities which they had always thought "directly
affected" their coastal zones were now completely out of reach
of their review.

As a result, legislation was promptly introduced in both
Houses of Congress to reverse the result achieved in the Supreme
Court's decision  S. 2324 and H.R. 4589!. Moreover, both bills
would in essence codify NOAA~s definition of "consistent to the
maximum extent practicable" ln 15 CFR Section 930.32 a!. If
either bill were enacted, the Executive Branch would be stymied
should it ever wish to revisit the issue of whether 15 CFR
Section 930.32  a! is a good idea.

As a matter of fact, the Executive Branch has that
opportunity right now. While forces in the Congress wel e moving
to reverse the Supreme Court's decision, NOAA responded by
issuing an advance notice of proposed rulemaklng 443. We asked
for comments on the meaning of the Supreme Court~s decision:
specifically, whether there were other federal activities which,
in light of the Court's reasoning, were now also beyond the
scope of Section 307 c! l!. Second, we asked whether It was
appropriate now to formulate a regulatory definition of the
phrase "directly affecting" L5!. Finally, we asked whether
there were any other provisions of NOAA's CZMA regulations which
should enjoy revision at this time. A series of public hearings
on the ANPR were held In a number of cities.

The results of the ANPR need not be dramatic. Conforming
NOAA~s existing regulations with the simple holding of the
Supreme Court could be done with a stroke of a pen. The
difficult issue is whether that holding can be limited to its
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facts  that is, the issue of OCS lease sales! or wll I be
extended on the basis of its logic to most or al I other federal
activities outside the legally-defined "coastal zone." There is
a tactical mlnefield here: the further we extend the reach of
the Supreme Court's decision, the more we risk generating
political pressure for legislation along the lines of that now
pending before both houses of Congress. On the other hand, to
the extent we limit the Supreme Court~s decision to Its holding,
we will be unable to remove federal activities other than OCS
lease sales from the conceptual and procedural muddle of Section
307 . And, while the Supreme Court~s acti on gave us an
opportunity to revisit gracefully some of the Issues under our
regulations discussed above, congressional supporters of the
pending legislation have linked leg I sl ative reversal of the
Supreme Court's holding with a codification of the rigid
standard of 15 CFR Section 930.32 a!, as mentioned previously.

Reasonable minds may differ on Section 930.32 a!, and on
ihe regulations limiting the Secretary's discretion in deciding
appeals under Section 307  c!�!, bui fundamental changes In
these regulations may not be politically acceptable. The fact
is that coastal states, and particularly their coastal zone
agencies, are fond of NOAA~s current regulations. They
effective vetos over federal decisions, and they are alarmed by
the prospect of a Secretary of Commerce with the legal leeway to
"I et her rip.w Federal agencies, like the Interior Department
and the Army Corps of Engineers, as well as the developmental
constituencies to which they frequently respond, would clearly
like some regulatory relief in the form of revisions to NOAA~s
CZMA regulations, but they too realize that a Commerce
Department assault on the states~ considerable power under the
CZMA regulations could stimulate amendments to the statute.

Whatever the eventual fallout from
the Secretary of Commerce wli I stil I have to wrestle with the
appeals he receives under Section 307 c!�!. Indeed, the number
of appeals to the Secretary may increase if the Supreme Court's
opinion Is not reversed by legislation: some disputes that
might have been negotiated between coastal states, the Interior
Department, and the oil companies during consistency review at
the lease sale stage wil I be deferred to the exploration or
production permit stage and consistency review under Section
307 c!�!, Including appeals to the Secretary.

The Secretary has reserved decisional authority in these
appeals to himself personally, but practice has been to assign
the staff work to NOAA. That responsibility logically devolves
on NOAA~s Office of General Counsel. At this writing 46j, three
appeals are pending before the Secretary from objections of the
CCC to proposals for exploration or production permits on the
OCS. In view of my own role in the process, I cannot properly
comment on pending appeals nor will I attempt to interpret the
one Secretarial deci sion thus far made public, on Exxon~s appeal
from California's objection to tts production plan for the Santa
Ynez Unit. But I can tell you what the Secretary did In a
partial decision issued on 18 February 1984.
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Exxon proposed to further develop the oi I and gas reserves
in the Santa Ynez Unit by constructing up to four oil and gas
production platforms and expanding the use of an offshore
storage and treatment vessel  OSIIT! permanently moored less than
half a mile outside California's territorial waters. The CCC
objected to this proposal as posing an unacceptable risk to the
natural resources of the coastal zone from an oil spill
resulting either from vessel col I I sion with the OS&T or from
tankers used In transshipping the oil to refineries in Texas.

We spent a lot of time developing the Secretary's lengthy
decision, not only because we think that conflicts between
coastal states and the Interior Department's OCS I easing plans
are Important, but also because we wished to shed as much light
as we properly could on the Secretary's approach to the four
findings required under 15 C.F.R. Section 930.121. In summary,
the Secretary found the development of the Santa Ynez Unit met
one or more of the competing policy objectives set forth in
Sections 302 and 303 of ihe CZMA, and indicated that this first
element of the test under Section 930.121 would "normally" be
satisfied. Furthermore, since the Interior Departmeni~s license
stipulations require OCS operators to obtain and comply with EPA
discharge permits under the Clean Water Act and meet applicable
air quality standards, the Secretary also concluded that the
third element of 15 CFR Section 930.121, requiring conformity
with the Clean Air Act and the Clean Water Act, was also
satisfied. bpp As to whether or not the environmental burden of
the proposed activity outweighed its contribution to the
national interest, the Secretary determined that he could not
plausibly engage in the balancing test required by the
regulation without the benefit of the environmental Impact
statement that was, at the time of his initial decision,
scheduled to be completed later this year  and has been!. As to
whether there was a reasonable alternative available to the
applicant, ihe Secretary decided to await decisions of state and
municipal permitting authorities on an alternative production
plan which Involved abandonment of the OSIIT and expansion of
existing onshore facilities to treat the crude oil before
transshipment by tanker through the Panama Canal to the Gulf of
Mexico. Accordingly, on 18 February 1984, the Secretary stayed
Exxon~s appeal pending completion of the EIS and the decisions
by the local permitting authorities.

Two other OCS appeals are now pending before the Secretary.
In the first, Union Oil has appealed from CCC~s objection to its
exploratory dr II I I ng plans in a federally designated marine
sanctuary  under a lease entered into before the sanctuary was
designated!. The drill rig would be located ln the buffer zone
abutting fairways established by the Coast Guard as part of a
vessel traffic separation scheme. The State was concerned,
therefore, that the risk of collisions and discharges of oil
could interfere with the breeding grounds of the endangered
brown pelican on Anacapa Island in' the sanctuary.

In the second, Exxon has appealed from CCC~s objection to
its exploration plan for the Santa Rosa Unit; the perceived
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incons I stency w 1 th Gal I f orn i a' s CZMP rel ated to potent i a I
Interference of dril I ing operations with a seasonal thresher
shark gillnet fishery near the proposed rig. CCC wants Exxon to
confine Its OCS operations to months when there is no shark
fishing.

Other appeals pending Include one from the Northwestern
Pacific Railroad to ihe CCC~s objection to its proposed
abandonment of a railway line across the Eel River, an action
that must be authorized by the Interstate Commerce Commission.
We have also recently received the first appeal under Section
307 d! from Hudson, New York, which has applied for a federal
grant to construct a refinery on the Hudson River.

While I cannot comment further on pending appeals, I can
make some observations about the secretarial appeal process ln
the light of our experience to date. I have already referred to
the limitations on the Secretary's discretion represented by 15
CFR Section 930.1 21. Assuming those regulations remain in more
or less their present form, I must wonder whether NOAA and the
Commerce Department have unwittingly put themselves in the
position of having to make a lot of environmental decisions
which they are no better suited or equipped to make than the
federal action agency � or, for thai matter, the state coastal
zone management agency. To refer again to the first Exxon
decision, the balancing test required by the second element of
NOAA~s regulation at 15 CFR Section 930.121 b! plainly invites
the Secretary to consider items like EISs. By the same token,
the alternative grounds for a Secretarial override under Section
307 c!�!, on the basis that the activity to be permitted is
"necessary in the interest of national security," invites
decisions that balance the views of the Defense Department
against those of the Sierra Club. I wonder whether the Commerce
Department is an institution well equipped to make such
decisions.

The answers to such questions must await a much longer
track record under Section 307 c!�!, and Judicial review of
some of the Secretary's decisions. For the time being, I can
only say that if NOAA~s General Counsel~s Office were a private
law firm, its partners would be looking forward to billing an
awful lot of associate time on 15 CFR Sections 930.121 and
930.122.

OCEAN DUMPING

You cannot depart a United States port with wastes for the
purpose of dumping them at sea without a permit from EPA  or, in
the case of dredge spoils, from the Corps of Engineers! L7j.
Ocean dumping Is plainly a federally permitted activity within
the scope of Section 307 c!�! A!. Here again, as you might
expect, the environmental sensibilities of the coastal states
have collided with perceived policy imperatives at the federal
I evel .

The burning issue we have faced in this area relates to
incineration at sea. Incineration at sea has been found by
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EPA's lawyers L8j to constitute ocean dumping within the meaning
of Title I of the Marine Protection, Research and Sanctuaries
Act. Incineration at sea is an appealing way to dispose of
extremely toxic materials I ike polychl ori nated biphenyls  PCB! .
It Is difficult to dispose of these substances on land and,
since they are on the "blacklist" in Annex I of the ''ondon Ocean
Dumping Convention, they therefore cannot be dumped at sea in an
unaltered physical state. Although modern technology involving
combustion at extremely high temperatures promises almost
complete destruction of these toxic wastes, few communities
would be happy about hosting an Incinerator site to store,
handle, and burn them.

As noted previously, Section 307 c!�! requires the
applicant for a federal permit to certify that his activity', if
permitted, would be conducted in a manner consistent with a
state CZMP. In the only ocean dumping case that has come to our
attention thus far, however, the applicant for a permit to
Incinerate at sea decided not to render a consistency
certification to the states In the region. As a result, we were
asked by Alabama's Attorney General whether we believed the
applicant had complied with Section 307 c!�! of the CZMA. We
decided that it had not. In so decidIng, however, we slickly
avoided what we maintained was a factual Issue: whether the
permitted activity would "affect land or water uses in the
coastal zone." In the case of the State of Alabama, I suspect
the facts would have supported such a finding, because the
applicant proposed to erect a storage and transsh I pment facility
on Mobile Bay from which the incinerator vessel would accept the
toxic wastes involved and steam seaward. Under such
circumstances, it does not require much of a I cap of logic to
conclude that the "land or water uses" of Alabama's coastal zone
would be affected, triggering consistency review under Section
307 c!�!.

A harder question, not presented so far, is whether a state
in which ihe wastes are never physically present has a claim to
consistency review under Section 307 c!�!. In this context, I
note that the EPA ocean dumping regulations require the
applicant for an ocean dumping permit to send a copy of the
application to the coastal zone management agency of ~ state
within 500 miles of the Intended dump site L9J. As a result of
the CZMA provisions that I have discussed at length, however, it
seems that if any such state lodges an objection, EPA cannot
issue the permit unless the applicant prevails on appeal to the
Secretary of Commerce. Neither the CZMA nor NOAA~s Implementing
regulations, moreover, contemplate that the Secretary wii I
decide whether a state agency had Jurisdiction to lodge an
objection under Section 307 c!�! A! in the first place.

This legal problem is scarcely limited to the subject of
ocean dumping. It underscores the procedural anomaly created by
the statute and regulations when two federal agencies -- the
permitting agency and the Department of Commerce � must both
render decisions based on the wisdom of a particular undertaking
without apparent authority to decide whether a coastal state has
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lawful ly Invoked, interpreted, and appl led a federal ly approved
CZMP.

WETLANDS PROTECTION

NOAA~s statutory mandate to referee coastal zone disputes
has I ed to an intractable I egal problem involving permits under
Section 404 of the Clean Water Act, which prohibits the
discharge of dredged material into the "waters of the United
States" without a permit from the Corps of Engineers I IOJ. Note
that the structure of the Clean Water Act, I lke that of the
Ocean Dumping Act, ls a general prohibition coupled with
provisions for federal permits, usually Issued on a case-by-case
basis. Therefore, the Corps of Engineers, like EPA, has had to
deal with the nightmare of issuing permits for perhaps hundreds
of thousands of applications per year on a case-by-case basis.

Its solution has been to propose a series of 26 "nationwide
permits"  NWPs! 411J. The Corps~ 26 NWPs cover supposedly minor
activities, from the construction of culverted road crossings
and the placement of tide gauges to f ll I projects involving less
than ten cubic yards of material and the placement of mooring
buoys ln conformity with Coast Guard regulations. Like certain
EPA discharge permits, the NWPs are "general permits, «
authorizing particular activities on stated conditions. They
are "permit" In name only, being rules of general applicability.
They presuppose that there wil I be no "applicants, " and that the
cumulative impact of the activities they authorize w ll I be
environmentally acceptable, not requiring case-by-case reviews.
In recent months, the Corps' pragmatism has bumped into Section
307 of the CZMA.

Nobody is entirely sure whether Section 307 c!�! or
Section 307 c!�! applies, and Congress did not focus on the
Issue. Neither of the two posslb I e answers Is entirely
satisfactory. If issuing an NWP is a federal activity "directly
affecting" the coastal zone of a given state, then the Corps
must determine that the NWP is "consistent to the maximum extent
practicable" under 15 CFR Section 930.32 a!, and argue that "...
compliance ls prohibited based upon the requirements of existing
law applicable to the federal agency's operations. " If one looks
no further than the literal wording of Section 307 c!�!, one
might conclude that NWPs, Ifke other federal "permits, " are
subject to consistency review under Section 307 c!�!; if so,
however, there is no Identifiable "applicant" to certify to
"consistency." But assuming that such a certification ls
provided by somebody, and that a state objects, we Invite
appeals to the Secretary, asking him to make each of the four
findings under 15 CFR Section 930.121. Without an applicant, an
environmental impact statement or any information whatever about
a particular project, it might be difficult to render legally
defensible appellate decisions upholding the NWPs ln states
which have objected under Section 307 c!�!. In any event, with
NOAA~s acquiescence reflected ln inter-agency correspondence
dating back to 1980, the Corps has assumed that the NWPs are
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"permits" within the meaning of Section 307 c!�!. The
inconvenient absence of "applicants" was finessed by having the
Corps seek "general concurrences" from coastal states under the
provisions of 15 CFR Section 930, Subsection 0, applicable by
its own terms  lamentably! to activities requiring a federal
license or permit -- in other words, Section 307 c!�!
activities.

Predictably, a number of coastal states objected, thereby
preventing the implementation of the NWPs within their
boundaries. At last count, six different states had lodged a
grand total of 77 objections to various NWPs. On 29 June 1984,
the Corps appealed to the Secretary of Commerce under Section
307 c!�! A!. We were alarmed. Although we brushed aside
parochial concerns about cranking out 77 appellate decislons-
with perhaps many more to follow � we wondered how the
Secretary would be able to make al I of the findings required by
15 CFR Section 930.121, especially the finding that there ls no
reasonable alternative available to the "applicant. " The
objecting states~ real problem was that they wanted case»by-case
determinations by the Corps; at the very least, they wanted to
see consistency certif ications for each project carried out
under most NWPS. Can the Secretary confidently conclude that
case-by-case permitting � or, at the very least, case-by-case
certification by individuals wishing to act under the NWPs � is
not a reasonable alternative avail abl e2 We know, however, that
if we proceed under Section 307 c !�! and if the Secretary
denies the appeals from the Corps, the NWP Program would be dead
in all of the objecting states. Conversely, we know that if the
Secretary upholds the appeals and loses the litigation which
would predictably ensue under part 930.121, the NWP Program
would be equally dead. Finally, we know that If the Secretary
refuses to entertain the appeals on the grounds that NWPs are
not covered by Section 307 c!�!, then the Corps could proceed
over a state's objection only if it could persuade the courts
that other federal laws prevented it from doing otherwise,

In view of  i! the structure of the Clean Water Act,  ii!
the concept of a general permit,  Iii! the stringent regulatory
standard in 15 CFR Section 930.32 a!, and  iv! the Secretary' s
limited discretion under 15 CFR Section 930.121, there fs no
ideal solution.

LIYING MARINE RESOURCES

Even though fisheries management may not always constitute
"environmental protection," I must mention three recent
controversies arising from NOAA~s role In managing and
protecting fisheries.

At the beginning of President Reagan~s first term, ihe
Heritage Foundation, a conservative think-tank, published a
widely-read report cal I ed "Mandate for ! eadersh I p: Policy
Management in a Conservative Administration." Turning ever so
briefly to NOAA, it said:
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Unfortunately, there are two sign i f leant
omissions in the overal I management of the fish stocks
that hinder decisions. w « «The second omission Is
the lack of management responsibil ity for the three-
mi I e terr Itor ial sea. The  Magnuson Act! only covers
species principal ly caught outside three miles.
Although species freely interact inshore and offshore,
NOAA virtually ignores the inshore species, leaving
that responsibility to the individual states.
Unfortunately, many states do I Ittl e research on
marine species and some have management programs
inconsistent with NOAA's 4123.

I find this language ironic, since it constitutes part of a
blueprint for a conservative Administration sympathetic to
states~ rights, but the Jurisdictional seam described by ihe
Heritage Foundation has been a source of abiding conflict
between the states and the federal government since 1976. It is
probably worth stating current black-letter law on the subject:

States have plenary Jurisdiction to regulate marine
fisheries in their internal waters and in their territorial seas
L133. The federal government, acting through NOAA, the National
Marine Fisheries Service, and the regional fishery management
councils established by Section 302 of the Magnuson Act, has
plenary Jurisdiction to regulate marine fisheries between 3 and
200 mlles from the coast  and even further ln the case of
anadromous species like salmon!. States may regulate fishing
vessels registered under their laws no matter how far they roam
�4j, until preempted by federal regul atIon under the Magnuson
Act 415!. As might be expected, the CZMA has introduced further
complexities.

In the early days of the program, when the Commerce
Department was anxious to approve state CZMPs, several states�
most notably, Florida � had the foresight to incorporate by
reference certain provisions of state laws governing marine
fisheries in a three-mile territorial sea. By operation of law,
then, those state statutes were "mandatory enforceable
policies," with which federal activities would have to be
"consistent to the maximum extent practicable" under Section
307 c!�!. Later, when the regional fishery management councils
began to devise management measures for species important to
Florida, like groupers and snappers, they faced a variation on
the usual Jurisdictional dispute between state and federal
governments in the fisheries area. One provision of Florida
law, for example, prohibited the use of purse seines to take
food fish like mackerel f 16!. The federal South Atlantic and
Gulf Councils, however, decided for various reasons that a
prohibition on the use of purse selnes to take mackerel was
neither necessary nor appropriate within the meaning of Section
303 a!�! of the Magnuson Act, and that a simple quota for the
purse-seiners would suffice. Florida complained. Its argument
boiled down to the simplistic proposition that federal rules
applicable between 3 and 200 mlles seaward had to reflect the
same prohibitions as state laws applicable only to state waters.
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A moment I s ref I ect I on shou l d reveal the pract i ca I
diff iculties in implementing Florida's position, even if it were
legal ly sound � which it isnlt. Any state, including Florida,
is free to favor recreational over commercial Interests when it
regulates fisherIes in state waters under its police powel s.
But by no means does it follow that, when the federal government
acts under the Commerce Clause to regulate fishing in the
exclusive economic zone, it must or should strike the same
economic and political balance. Furthermore, fishery management
plans  FMPs! under the Magnuson Act reflect an express
congressional desire to manage particular stocks of f I sh
throughout their migratory range. Must an FMP be "consistent to
the maximum extent practicable" with each of several mutually
exclusive state decisionsl Presumably not. Less
hypothetically, must a management decision of Florldals
legislature be extended, via the combined effect of the Magnuson
Act and the CZMA, to an oceanic area thousands of times greater
than the state waters to which the state's decision applied
orlglnallyl And, must Florida's declslon override the
collective decisions of the other states in the region, as
reflected in decisions of the federal fishery management council
concerning the exclusive economic zone?

I hope not. In any case, federal courts have thus far
agreed with NOAAIs position asserted against Florida's
consistency objection �7!. I hasten to add that NOAAls
argument in this controversy Is limited: we argued that a
prohibition on purse sei nes In the EEZ would contravene several
of the national standards in Section 301 of the Magnuson Act and
that we therefore met the stringent test of 15 CFR Section
930.32 a!. But I wonder how the federal government would fare
in similar litigation when it canlt maintain that a state rule,
if extended to the EEZ, would be contrary to Section 301 of the
Magnuson Act, but Is simply not considered "necessary and
appropriate" within ihe meaning of Section 303 a!  1! of the
Magnuson Act.

After all is said and done, after all the consistency
objections have been litigated or otherwise put to rest, and
after all state and federal enforcement actions between the
beach and the 200-mile line have been resolved one way or
another, I come back to the wisdom implicit in the Heritage
Foundation's report: the essential problem here, as In so many
other fishery management Issues, is that fish will not respect
dotted I ines that Congress draws on maps.

~ll ~~ II
I now turn to an environmental dispute involving the coast

and offshore waters that does ~ arise as a result of the
pecul iarities of Section 307 of the CZMA, but under Section 107
of the Comprehens I ve Env ironmenta I Reponse, Compensatl on and
L iabl I ity Act of 19BO  CERCLA!, better known as "Superfund"
�8!. EPAls difficulties in implementing this complex statute
are wel I known. Less visible are the pecul iar problems of the
agencies designated by Executive Order as trustees for the

434



damages to and restoring the nation's
in NOAA's case, primarily marine resources

purpose of claiming
natural resources:
L I '8.

In I ate Novemember of I ast year, the Justice Department
pointed out that a statute of I imitations on cl aims by natural
resource trustees was arguably about to run with respect to
polluting discharges that were known -- e e
~ -- prior to the effective date of CERCLA. After reviewing
our case fil es, we discovered a potential claim for damage to
the fishery resources, particularly shellfish and lobsters, on
account of pollution of the Acushnet River and New Bedford
Harbor from discharges of PCBs by several manufacturers of
electrical components. On the last day before we thought the
statute of limitations would run, I authorized the filing of
NOAA~s first complaint under Section 107 of CERCLA L20J. The
Commonwealth of Massachusetts, which has an independent right of
action under Section 107, filed its own similar lawsuit the next
day. Shortly thereafter, EPA, which had also been been thinking
about the New Bedford PCB problem, Joined NOAA~ s action w ith its
claim for clean-up costs under Section 104 of CERO A �13.

We believe there were damages to natural resources for
which NOAA has trusteeship responsibilities under CERO 'A and
the Executive Order that implements it. We know, for example,
that areas of the Acushnet River estuary within Massachusetts~
Internal waters are closed under state law to al I fishing for
sedentary species. We know that areas of Buzzards Bay are
closed to Iobstering under state law. We know that if fishermen
have respected the state~s cl osures, they have incurred the
costs of going farther afield in search of lobsters and
shellfish. We also know that the FDA has recently reduced the
tolerance level for PCBs from 5 parts per mii I ion to 2 ppm I 22J,
and we know that the state has formally alerted pregnant women
and nursing mothers to the dangers of eating fish contaminated
by PCBs. Furthermore, we know that the Corps of Engineers has
been unw il I ing or unable to permit the disposal of dredge spoils
from the Acushnet River system and New Bedford Harbor, so some
development projects may have been abandoned. Finally, we know
that contamination of seafood may have affected adversely
consumer acceptance, perhaps I owering the prices commanded by
locally caught seafood.

There are, however, a couple of things that we don't know
yet. For example the Interior Department was required by
Section 301 of CERCLA to issue regulations governing the
assessment of damage under Section 107, but has not done so.
The corporate defendants have argued that the existence of
damage assessment regulations under Section 107 is a
prerequisite to a claim by a natural resource trustee L23j. In
any event, NOAA~s efforts to assess damages will be written on a
clean slate, and the technical issues, both biological and
economic, are of protean complexity. Equally fascinating is the
relationship of a claim under Section 1 07 to a claim by EPA for
clean-up costs under Section 1 04. Absent a classic fish k il I,
it may be that the measure of damages is little different from
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the costs of returning the environment to the
which, in turn, is I ittle different from the costs of remedial
action under Section 104. Besides, Massachusetts fs also a
plaintiff, and al I of the closed areas at Issue are in state
waters. The defendants argue that this fact eliminates a
federal trustee's claim under Section 1 07 .

Some of my colleagues at NOAA have pointed out that the
insidious effects of contamination of marine resources seldom
present the classic profile of a fish k il I, and that if ~
claim by a natural resource trustee can be made under Section
107 of CERCL~A, then the New Bedford situation has got to be it.
I accept the logic of that statement, but it scarcely resolves
the many uncertainties in the pending I itigation. With that
cryptic thought, I w il I leave you dangling, lest I overstep the
bounds of propriety under the ABA's Canons of Ethics.

Before leaving the subject of living marine resources, I
will refer to NOAA's central role in a series of running battles
between salmon fishermen and proponents of hydroelectric power,
particularly in the Pacific Northwest. Hydroelectric
development is regulated by the Federal Energy Regulatory
Commission  FERC! pursuant to the Federal Power Act, as amended
424!. FERC is properly interested in maximizing the
contribution of hydroelectricity to the nation ~ s energy balance.
Doing so, however, may cost us a lot of salmon. Of current
interest to NOAA, there are two points of impact between FERC's
promotion of hydroelectric power and the travails of the long-
suffering salmon stock originating In California, Oregon, and
Washington. First, FERC I icenses dams �5j. Second, it grants
"exemptions" from the licensing process, including those for
projects involving less than five megawatts of hydropower
generated at existing dams and impoundments $26j. The general
public is well aware that salmon -- being anadromous fish that
swim up-river to spawn where they were born -- must somehow get
around dams and other obstructions, and that fish ladders are
the usual compromise between dams and the sexual appetite of
salmon. Less weil known, however, is the fact that impediments
to downstream migration of baby salmon, cal I ed smol ts, may
destroy up to 90 percent of them in a Iow-flow year. In
collaboration with the Interior Department~s Fish and Wildlife
Service  FWS! and the fishery agencies in the affected states,
NOAA has spent much time and energy trying to ensure that
hydroelectric facilities licensed, or exempted from licensing,
by FERC accompl I sh the difficult task of getting smol ts around
hydro turbines.

I will not characterize FERC~s performance, but will point
out that the Marine Fisheries Advisory Committee, a federal
advisory committee thai advises NOAA on fisheries issues, passed
a resolution on 6 June 1984 criticizing FERC for its perceived
failure to pay enough attention to the health of salmon
resources. Moreover, two FERC proceedings have prompted the
Commerce Department to take the unusual step of appealing FERC~s
orders to the federal courts.
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In L27 j, the
issue was whether a new 40-year I icense for the Rock Isl and Dam
on the Columbia River could be issued without ful I consideration
of the effect of the dam on salmon resources, and without
mitigating that effect. In NOAA's view, FERC's response to the
problem presented by a dam built during the Depression had been
to defer consideration of the issue unreasonably. A cornerstone
of FERC's legal response was a license provision allowing the
imposition of additional terms and conditions on the dam
operator, if subsequent study so indicated; FERC maintained it
was studying the issue in consolidated administrative
proceedings known as the Mid-Columbia proceedings.

The Secretary of Commerce and others appealed FERC's order
tn the Rock Island Dam case to the Ninth Circuit. The
Secretary's position was upheld on all scores. We now know that
FERC~s decision on a license application under the Federal Power
Act will require an environmental impact statement to assess the
project~s effect on the salmon resource, and that Schedule S of
FERC~s I icense application form  relating to impacts on fish and
wildlife!, must be completed before the licensing decision. In
other words, we now know that FERC must consider the impact of
its licensed proJects on salmon before It issues a license.

None of this, of course, solves the problem. If salmon
fishermen now have a leg up, legally speaking, FERC remains
entitled and required to balance the needs of the salmon
resource against other I egltimate interests li must consider
under the Federal Power Act. How the salmon resource will fare
in the long run Is anybody's guess.

In �8!, the
Secretary of Commerce challenged a FERC order granting an
exemption to the Winchester Dam on the North Umpqua River in
Oregon. From the viewpoint of the dam owner, an exemption
carries good news and bad news. The good news Is that the
relatively cumbersome licensing processes of the Federal Power
Act, in which FERC must weigh the competing demands of salmon
protection against the need for hydroelectric power, is
inapplicable. The bad news is that an exemption Is
circumscribed by mandatory terms and conditions � and, indeed,
is difficult to distinguish from a license or permit. Not only
that, but an exemption requires the applicant to comply with
terms and conditions " ... appropriate to prevent I oss of, or
damage to, fish or wildlife resources ...," L29j a requirement
deriving from FERC's obligation, before granting exemptions, to
consult "the Fish and Wildlife Service and the state agency
exercising administration Loverj fish and wildlife resources of
the state in the manner provided for by the Fish and Wildlife
Coordination Act" I 30j.

The legal issue is whether exemptions under the Federal
Power Act ~ contain the fisheries protection measures
propounded by NI4FS. When amended in 1965, the Fish and Wildlife
Coordination Act 4313 referred only to FWS and to the cognizant
state fisheries agency. NOAA was created by Reorganization Plan
No. 4 of 1970, which transferred to the Commerce Department much
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of the authority and pesonnel of the Interior Departmentis
Bureau of Commercial Fisheries and FWS, Including those relating
to salmon. A I iieral reading of the Federal Power Act, whose
1978 amendment reflected a 1965 organizational structure, might
suggest that FERC must accept only those fisheries protection
measures proposed by FWS and the state fisheries agency,
notwithstanding NMFS's predominant role In the management and
protection of salmon.

We prefer a more sophisticated approach. FERC's own
exemption regulations expressly Include NMFS as one of the
agencies entitled to propound mandatory terms and conditions on
exemptions 432!. The preamble to those regulations seemed to
recognize the legal issue, and seemed to resolve it In favor of
NOAA and the Commerce Department I 33j. At the request of the
applicant in the Winchester Dam case, however, FERC has now
discovered that its references to NMFS in Its exemption
regulations arose solely out of administrative I argesse, and
that FWS is the sole federal agency entitled to insist that
exemptions carry terms and conditions to protect salmon. FERC
takes the position that it may "waive" terms and conditions
advanced by NMFS L34j.

I have merely summarized the legal contentions in the
Winchester Dam case, and I cannot argue NOAAis case here. But I
wish to state that FERC's order gave us I lttl e choice but to
insist on the acceptance of NMFSi terms and conditions, and on
their enforcement by FERC. If the Ninth Circuit resolves the
narrow statutory question against us, of course, the federal
agency primarily responsible for the management and protection
of salmon would be unable to condition exemptions under the
Federal Power Act to ensure there is no adverse Impact on the
salmon resource.

Under Title III of the Marine Protection, Research and
Sanctuaries Act  MPRSA!, the Secretary of Commerce may, with the
approval of the President, designate national marine
sanctuaries, subject to approval by a concurrent resolution of
both houses of Congress �5j. Two existing marine sanctuaries,
at Key Largo and Looe Key, are contiguous to Florida waters
L36j. For the most part, NOAA and Floridais Department of
Natural Resources see eye to eye on protecting the unique coral
reef ecology in the sanctuaries  perhaps because all the
bureaucrats and political appointees at both state and federal
levels seem to be scuba divers! . At I 2: 05 a.m. on 4 August
1984, the M/V !II~ !II, a freighter of Cypriot registry with a
U.K. skipper, carrying a bulk cargo of animal feed from New
Orleans to Portugal, went hard aground on a feature known as
Molasses Reef, about six nautical mil es from shore within the
Key Largo Sanctuary. About 400 feet of the reef were
demolished, and the sanctuary and shoreline were threatened with
the possibility of a massive spill of d Iesei fuel. Acting
pursuant to the Intervention Convention and the Intervention on
the High Seas Act E37j, the Coast Guard took unilateral action
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after consultation with the Cyprus authorities as required by
the Intervention Convention. It boarded the vessel and of f-
loaded the fuel to avert " ... grave and immInent dangers to the
coastl ine or related interests ..." 438j of the United States.
Meanwhl I e, private sal vors under contract to the Coast Guard
engaged In repeated attempts to dl sl odge the vessel from its
perch on Molasses Reef. These efforts, unsuccessful until
August 20, inflicted additional damage to the reef.

NOAA~s regulations for the Key Largo Sanctuary make it
unlawful to destroy coral and provide for substantial civil
penalties �9j. Acting at NOAA's request, the Justice
Department flied a lawsuit on August I 0, seeking to collect the
costs of the salvage operation incurred by the Coast Guard,
damages to the reef  initially assessed at $20 million! under
general principles of maritime I aw, and civil penal ties assessed
under the MPRSA in the amount of over $1,200,000, with the meter
running for each continuing day of violation L40j.

To file a lawsuit, however, ls not to perfect Jurisdiction,
and the writ of the U.S. District Court in Miami extends no
further seaward than three nautical miles on Florida's east
coast. The stranded vessel was beyond the Court's Jurisdiction,
and the Coast Guard had physical custody of lt only because ii
had Invoked the coastal state's right of un 11 ateral action under
the Intervention Convention. The I egal problem we confronted,
of course, was how to perfect Jurisdiction over the vessel,
which was I labl e ~ for penalties under the MPRSA 541!. If
the vessel entered U.S. waters voluntarily, or if it were towed
there by the Coast Guard under the authority of the intervention
ConventIon, the problem would be solved. But a coastal state~s
powers under the Intervention Convention are, at least arguably,
co-extensive with the "grave and imminent danger" Justifying
intervention fn the first place. Once the danger of oil
pollution was abated by off-loading the II RLLgg~~s fuel tanks,
it was arguable that the Coast Guard was required to stand
aside; and, if the ship could proceed under tow or its own
steam, to watch it sail into the sunrise.

In the interests of provoking harder law school exam
questions, I should add that after the Coast Guard took custody
of the vessel under the Intervention Convention, NMFS agents
ascertained that members of the crew were fishing off the side.
Fishing ln the Exclusive Economic Zone by foreign vessels is
generally prohibited under the Magnuson Act. Under the Magnuson
Aci, moreover, a vessel used ln a violation ls subJect to
forfeiture �2J and to seizure in the EEZ by federal authorities
I 43J.  In this regard, Jurisdiction of the coastal state under
customary international law, as reflected in the Law of the Sea
Convention �4j, gives the coastal state greater leverage when
deal I ng with a f I sher les violation than when it deals with a
violation of a pollution control rule outside the territorial
sea.!

As you might expect, the federal agencies traditionally
solicitous of navigational freedoms were extremely concerned on
two counts, even as the II~~ rocked to and fro with the
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tides on Mol asses Reef. First, they were concerned about
establ ishlng a precedent for assessing civil penalties under a
domestic environmental statute like the MPRSA on account of a
navigational blunder occurring beyond the territorial sea.
Second, they are concerned that political pressures would
somehow cause the Coast Guard's on-scene commander to conclude
that the "grave and imminent danger" from oil pollution survived
the off-loading of the diesel fuel, and to tow the ~gZf Into
port for arrest ln connection with the lawsuit filed on August
10.

As one who participated as an Alternate U. S. Representative
to the Law of the Sea negotiations in the mid-seventies, I share
a small measure of personal responsibility for the fact that the
provisions of Part XII of the I aw of the Sea Convention are
extremely protective of navigational freedoms; it would be
graceless of me to criticize those who fervently hoped, between
August 4 and August 20, that the ~~ would get off the reef
and go away. But I can suggest some arguments for the
proposition that continued U.S. assertion of Jurisdiction over
the Ilf~ggf would not offend the navigational freedoms
reflected in the Law of the Sea Convention.

In the first place, it seems that most of the policy
underpinnings of the United States' interest In navigational
freedoms stop when a foreign vessel goes aground near Its coast;
when the Coast Guard has custody of the vessel under the
Intervention Convention, with the acquiesence of the flag state;
when there are substantial damages to economic interests in the
coastal state  in this case, the Interest of those who run dive
boats in the federal sanctuary and the adJoining Pennekamp State
Park!; and when damage is Inflicted on a "creature of the shelf"
under international law L45j.

Thus, while a very strict regard for navigational freedom
might be offended by the assessment of cIvil penalties under the
MPRSA under such circumstances, I do not believe that the slogan
"Freedom of Navigatlonl" is sufficient guidance for the federal
government's response to such a maritime casualty.

Happily, the owners of the Iliad agreed to nave the
vessel towed into Port Everglades for a structural survey, and
the vessel was libeled pursuant to the action filed in the
district court on August 10. It remains to be seen what
defenses are pleaded to the United States~ claim for civil
penalties under Section 303 of the MPRSA and NOAA's regulations.

CONCLUSION

Most environmental issues are compl Icated enough, involving
as they do a melange of chemical, biological, economic and
philosophical arguments about the acceptability of risks. In
the case of efforts to protect the coast and offshore waters, I
th I nk NOAA~ s experience II I ustrates that the nor mal complexity
of environmental disputes is augmented by the competing demands
of separate sovereigns. The national Interest in energy
Independence may reasonably prompt federal agencies like the
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Interior Department or FERC to promote OCS development or
hydroelectric power, while the more local ized Interests of
residents of Santa Barbara or salmon fishermen may favor
environmental protection. Florida's economic interest in
recreational fisheries may lead to disputes with a federal
fisherIes management apparatus having a much broader
geographical scope and a very different set of statutory
criteria to guide specific management measures. In the case of
toxic waste disposal, a proper federal interest in minimizing
over-all environmental risks may encounter legitimate fears of
coastal state residents who do not want their coastal zone used
as a staging area for the transshipment of wastes whose
accidental discharge could destroy property values and perhaps
threaten I ives. In the case of the Clean Water Act, the federal
permitting authorities~ reasonable quest for efficiency may run
afoul of state agencies' concerns about particular projects
authorized under general permits. In the case of marine
sanctuaries, ihe understandable desire of a coastal nation to
protect unique environmental resources may run counter to the
precepts of Hugo Grotlus.

If there is a common thread to all of this, it is that the
coexistence of equally legitimate concerns at different levels
of government prevents facile solutions for most of the
jurisdictional disputes I have mentioned. A corollary is that
NOAA will continue to be involved as a referee in such disputes
for the foreseeable future. The manager in me regrets this,
since much of my staff's time must be spent on what may seem to
be petty turf battles. The lawyer in me is noi nearly so upset;
jurisdictional disputes are among the costs of our federal
system and of the current international order that jealously
guards the the sovereignty of individual states. Many of those
disputes are a great deal of fun.
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REGIONAL FISHERIES COUNCILS:
WHAT HAVE THEY DONE AND HOW HAVE THEY WORKED?

James A. Crutchf Ield
Natural Resources Consultants

Seattle, Washington

INTRODUCTION

Eight years ago the Fisheries Conservation and Management
Act  later renamed the Magnuson Fishery Conservation and
IRanagement Act! created a new regime of ocean fishery management
in the United States. Congress also provided for an entirely
new management entity, made up of eight regional fishery
management councils, whose Jurl sd Ictions correspond roughly to
the major fishing regions of the continental U. S., Alaska, and
the American Pacific Islands. The Councils were charged with
responsibility for development of management plans for the major
fisheries carried on between the three-mile limit of state
Jurisdiction and the newly established 200-mile Fishery
Conservation Zone. In effect, the Councils constituted the
planning arm of a new United States program to manage
actually or potentially -- all fisheries within its 200-mile
zone regardless of whether they were carried on by American or
foreign fishermen.

The forces that led to the extension of fishing
Jurisdiction by the United States and creation of the Councils
cannot be elaborated in detail in th Is paper. Suffice tt to say
that the legislation was the product of a melange of conflicting
pressures, with the fishing sector divided on fts adv I sabil Ity,
the processing sector mildly opposed or neutral, and with
vigorous opposition from the Department of State, the Department
of Defense, and three successive presidents. Despite these
formidable obstacles, the United States, in the words of a
former NOAA administrator, was remorselessly driven to the
position that it should have occupied all the time: that of a
coastal state with Important fishery resources ln need � often
urgent � of unified management.

For those not familiar with the Councils, a brief word
about their structure is in order. The directors of the state
fishery agencies and the regional director of the National
Marine Fishery Service for the region lying within Council
jurisdiction are permanent voting members. Other voting members
are appointed by the Secretary of Commerce from panels nominated
by the state governors.

In addition, each Council has nonvoting members
representing the Department of State, the F!sh and Wildlife
Service, the Regional Marine Fishery Commission with
Jurisdiction ln the area, the Coast Guard, and � in the case of
the Pacific Council � a representative of the State of Alaska.

The relatively smal I number of voting members  th I rteen on
the Pacific Fishery Management Council, for example! precludes
representation of every major interest group -- a fortunate
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thing, since representatl on of that type woul d be an a I most
certain guarantee of instant paralysis. Nevertheless, the last
five years has seen a drift toward group representation � e.g.,
sport fishermen, commercial fishermen, processing and marketing
interests, and, in the case of the North Pacific Council,
statutory representation of the states of Washington and Oregon.

The Councils are provided with what could only be described
as mlnlmal budget for a small professional and clerical staff
and to cover the costs of meetings of the Council and Its
various advisory groups and to conduct public hearings as
required. A small amount of money has been provided for so-
called programmatic research, but most of the urgently needed
short and I onger term research has been provided by the National
Marine Fisheries Service, the various states, and the academic
community. This is in accordance with the original intention
of the Act, but operating experience over the past six years
suggests that some critical gaps In data needs cannot be met in
timely fashion in this way.

The primary responsibility of the Councils is to formulate
and maintain ln current status fishery management plans for
important fisheries w 1th In their jurisdiction   including any
fishery for which requests for allocations have been received
from foreign governments!. The plans must satisfy national
standards contained in the enabling I egi sl ation, and their
preparation and submission are subject to rigorous review and
public hearing requirements specified ln the Act and in
operating procedures. The end product of a fishery management
plan ts a determination of optimum yield  the yield which is
presumed to provide the maximum social and economic benefit from
the resource to citizens of the United States!, the amount of
that yield which the domestic fishing and processing Industries
are expected to utilize, and the amount which would then be
available for allocation to foreign governments which have
concluded Governing International Fishing Agreements  GIFA!
with ihe United States.

The plans, subsequent modifications, and draft regulations
submitted by the Councils are subject to review within the
Department of Commerce and by the Secretary who, upon approval,
issues the appropriate regulations to implement the plan.
Commerce review tends to focus on whether national standards and
proper procedures have been observed, but approval is by no
means automatic. On many occasions, NMFS and NOAA review has
gone to the heart of substantive issues, resulting in sometimes
v igorous conflict with the Councils and, on more than one
occasion, long delay in establ I shing a management regime for the
fishery in question.

It goes without saying that performance of the councils has
been uneven. Since my own experience has been limited to five
years on the Pacific Fishery Management Council and intermittent
contact in various ways with the North Pacific Council, the
comments that follow are strongly influenced by the actions of
those two bodies. I am simply not familiar enough with the
track record of the other Councils to comment on specific
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actions. I suspect that the record of the Pacific and North
Pacif Ic Counci Is has been above average, a feel lng that is at
least consistent with a recent  and quite inadequate! review by
the Inspector General of the Department of Commerce. The
analysis that fol lows must be read with that potential bias In
mind.

CONSTRAINTS ON COUNCIL PERFORMANCE

The work of the Councils to date must be be approached with
due regard to four constraints. First, the Council system, with
iis concept of regional management, was grafted onto a deeply
embedded regime of state management, Jealously guarded by the
coastal states and supported by the entrenched interests of
strong user groups. The influence of the states is still very
strong, as evidenced by the statutory position of all state
fishery dIrectors on the Council, the nomination of public
members by state governors, and the continued Jurisdiction of
the states over fisheries carried out "predominantly" within
three miles. The Councils are stil I picking their way g I ngerl y
through the pitfalls of state sensitivities and the ll I-defined
Jurisdictional boundary. More of this later. At this point, we
merely note that the Councils must be keenly cognizant of state
interests and of ihe pressures on state fishery agencies in
formulation of plans and regulations in the three to 200-mile
zone.

Second, it must be borne in mind that the Councils have
only been true operatIng entities for about five years. The
first year of their existence was I argely organizational, and
the second year was devoted to a feeling-out process to
determine where the I imiied Council capabilities could best be
focused. Given the premise, largely accepted by my friends ln
the fisheries community, that the gestation period for any good
new idea in fishery management is not less than nine years, the
five years of operating experience to date do not provide a
definitive basis on which to Judge the long-term usefulness of
the regional council concept. Nevertheless, the Councils are,
as befits any public agency, subJect to widespread scrutiny and
a very considerable amount of public criticism. An assessment
is Indicated, whether or not the time is appropriate.

Third, in all three west coast states, court-mandated
allocations of fish to treaty Indian tribes must be met, and
ocean harvest management plans must be tailored to guarantee
that result. Uncertainty about the results of continuing
negotiations and possible litigation constitutes a further
constraint on Council planning.

Finally, the failure of efforts to negotiate treaties with
Canada and MexIco for Joint management of shared salmon and
anchovy stocks has severely hampered development of effective
U.S. planning for harvest of theses stocks. Canadian
interceptlons of Columbia River and Washington salmon are
substantial and the magnitude of those catches is completely
beyond the control of the Pacific Fishery Management Council  or
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any other U.S. agency!. The same is true of the anchovy stocks
which are fished Jointly by Mexican and U.S. national s.

ISSUES AND ANSWERS: THE TRACK RECORD

This paper focuses on two questions. What substantive issues
have developed in the first seven years of Council operation2
How well has the Council mechanism functioned in meeting these
challenges2

THE DEFINITION OF OPTIMUM YIEI D  OY!

One issue popped to the forefront almost immediately." the
definition and operational implementation of the concept of
optimum yield � the critical set of numbers in any fishery
management plan. The Magnuson Act cal Is for a determination of
maximum sustaIned physical yield of which the resource is
capable, modified as required to allow for economic, social and
ecological considerations. Unfortunately, there is nothing in
the Act or Its I eglsl atlve history to suggest how these
sometimes conflicting elements are to be weighted in determining
optimum yield, and the whole concept rests on the shaky
foundation of maximum sustained physical yield which is itself a
much foggier notion than might appear at first glance Llg.

As one might expect, the real meaning of optimum yield has
only begun to emerge out of Council practice and I egal testing.
While there are significant differences In interpretation among
the eIght Councils, there seems to be general agreement on the
following propositions.

i. Maximum sustained yield, ln an operational sense, can only
mean an average that takes into account wide annual
variations is abundance and accessibility of fIsh in the
constantly changing ocean setting.

2. The Council may wish to set OY wel I below this level if the
stock in question has been seriously depleted and
rebuilding ls in order. Conversely, catches above the
level of MSY might be perfectly appropriate ln the initial
phases of a new fishery on a previously unutilized stock.

3. Where possible, management concepts and regulations should
be framed to promote rather than impede economic efficiency
in use of ihe resources, hopefully providing some
improvement in economic performance of a traditionally
unstable and troubled industry.

4. The likelihood of local or regional impacts, coupled with
the common occupational immobility of fishermen and the
prevalence of close-knit cultural groups in the fishing
community means that care must be exercised to avoid
unnecessary social dlsrupilon. In effect, it may welI be
necessary in some instances to trade off economic well-
being for the region as a whole and even to risk damage to
the resource itself when the alternative Is severe short-
term dislocation of fishermen and related groups who simply
have no other place to go.
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Al I of these modif icatlons are obviously "judgement cal Is,"
and are therefore subject to al I kinds of pol ltical pressures.
But this Is true of al I natural resource management issues. In
some respects, the Magnuson Act and the subsequent work of the
Councils have made expl iclt from the outset what developed only
over a long period of time in the management of water,
timberland, grazing land, and other publicly owned resources.
While the protection of biological or physical productivity and
efficient use of the resource in an overall sense remain
dominant considerations, the complex relations between these
resources and the people whose livelihood depends on them
preclude any simple maximizing solutions, at least in the hard
world of practical politics.

The mix of these elements of optimum yield varies so widely
among individual fisheries that it has proved impossible,
despIte repeated efforts, to codify the concept. Instead, the
Councils have been left to determine OY largely in their own
fashion, subject only to the Important requirement that any plan
must include a statement of what elements went into the
determination of OY and, implicitly, how they were weighted. If
ihe technical competence and collective Judgement of the
Councils can be considered adequate, it seems more sensible to
allow this range of latitude In determining OY than to undertake
a rigid specification of the term which would inevitably turn
out to be wrong in varyIng degrees for virtually every
individual case.

DATA, DECISIONS AND DE' AY: THE INFORMATION CRISIS

It is not clear that the authors of the Magnuson Act and
Its subsequent amendments really understood the nature of
fisheries data or the time that must elapse between data
acquisition, analysis, and evaluation. There continues to be a
widespread impression ln Congress and elsewhere that a fishery
management plan Is a "one-shot job, " which, once In place,
requires only the change of a few numbers from year to year.
Nothing could be further from the truth. Virtually all
exploited fisheries operate in complex, ever-changing marine
ecosystems. A fishery management plan is at best a snapshot of
the fishery situation over one short period of time, a framework
with ln which detailed analysis and the generation of new target
numbers must be undertaken every season in response to changes
in resource availability, fishing technology, and domestic and
international markets.

In short, the Councils, with the continuous support of the
states and the National Marine Fisheries Service, must undertake
approximately the same level of data collection and analysis
each season, and though increasing use of the framework plan
concept reduces some of the paperwork in modifying fishery
management plans form year to year, the hard analytical work
remains essentially unchanged.

It should also be stressed that fishery data are hard to
come by, and their quality ranges, typically, from moderately
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unsatisfactory to awful. This is not a criticism of fisheries
science or of the data acquisition systems which have been
developed to meet its requirements. It is inherent in the
nature of living marine resources and the way they are harvested
by commercial recreational users, and the resulting necessity to
estimate, from scattered and often biased data sources, the
critical parameters that determine the amounts that can be
safely harvested from period to period.

The Councils have been hammered constantly with the charge
that their actions are not based on facts and numbers which
"prove" the correctness of their decisions. They aren't and
never will be. Any fishery management agency must draw on the
best data available, quantify the ranges of alternative outcomes
that will result from different management actions  or from no
action at all!, and forecast as best It can the relationship
between yesterday's observed data and tomorrow's performance in
the ocean setting. It follows, as day follows night, that there
w II I be arguments about what constitutes the best available data
and that the Councils will be wrong from time to time in both
interpretation of data and forecasts of future outcomes.

The nature of fisheries data also underl les one of the most
vexing problems that has emerged from Council operation: the
short time lag between Council actions and the actual
Implementation of the necessary regulations. As a case in
point, information on salmon escapement in Pacific Coast rivers
is never avail able until February or March at the earl lest,
simply because the runs are not complete and the data is not
assembled until that time. Between March and May the plan
development team must analyze al I of the avail able information
and convert it into options for Council consideration; the
Council must determine which options are to be put out for
public comment; and the Council, with the aid of its associated
advisory groups, must then reach final decisions on recommended
actions. Since the salmon season usually open in May, the
regulations must be in place by that time. Thus nature and the
requirements of the Act force the Council into the unpleasant
dilemma of acting in a timely fashion on extremely sketchy
information or waiting until avail able information is complete
and then allowing I ittl e or no time for consideration of public
reaction to the options that are developed. Year after year we
have seen frantic last-minute revisions of the ocean salmon
plan. Neither the public nor Council members themselves could
study and respond to all these changes with ihe care that is
called for.

Even after the final management plan is submitted by the
Council to the appropriate reviewing agencies ln the Department
of Commerce, a series of waiting periods and review periods must
ensue before final regulations are issued. At the present time
the lag between completion of a fishery management plan  or a
major modification thereof! by the Council and ihe actual
issuance of the regulations ls at least 1 40 days, and it can and
does become much longer. In hard fact, this means that the
Councils, except In emergency situations, cannot use Iasi year~s
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data to support this year~s management plan modif ication. In
most cases the plans and subsequent modifications are based on
data at least two or three years old. This simply will not do,
particularly for fisheries based on pelagic and anadromous
species, which are inherently subject to wide fluctuations ln
year to year abundance and accessibility.

There are plenty of agencies to share the blame for this
awkward procedure. The Council's own actions are often drawn
out over a longer period than necessary. The states are not
always geared up to provide basic data as rapidly as they could,
or they are simply underbudgeted and unable to do so. The
review perIods in the federal establishment are unnecessarily
long and are often prolonged by repeated requests for additional
Information. In short, Congress must decide whether lt wants
ihe usual cumbersome process of public and internal review of
all fishery management actions recommended by the Councils or
timely and effective fishery management. It cannot have both.

Given these problems in obtaining information for year-to-
year changes in management plans, Ii is hardly surprising that
the Councils have seldom been able to make in-season adjustments
to take account of new information as a fishing season develops.
User groups are quite right in protesting that while the Council
 or, more properly, the NMFS! can close down a fishery on very
short notice in an emergency, there Is no mechanism for an
equally rapid Increase In permitted catches if actual fishing
experience indicates that previous estimates were too low.

THE COUNCILS, THE FEDS, AND THE STATE: WHO DOES WHAT2

The Councils are stil I feeling their way towards a
satisfactory resolution of their position vis-a-vis the federal
government and the states. In terms of management and budget,
the Councils are very much the creature of the National Marine
Fisheries Service, NOAA, and the Department of Commerce. The
dependence goes far beyond mere funding. With some variation
from region to region, all of the Councils are critically
dependent on NMFS for various types of data and for analytical
capacity to convert that data into timely management options for
Council decision. NMFS also remains the principal source of
funds for badly needed short-term research to support Council
management plans. Council funding has always been low for these
purposes and is now virtually at zero levels, and state fishery
agencies, almost without exception, are equally strapped for
research funds. The question of who does what for whom produces
its shares of heartburn.

I hasten to point out that many of these potential sources
of friction between the Councils and the parent federal agencies
are only potential. I can speak from personal experience only
with respect to the Pacific Fishery Management Council, which
has enjoyed vigorous and effective support from both Northwest
and Southwest regional offices and regional research centers of
NMFS. Indeed, it is difficult to see how any of its three major
management plans could have been developed or maintained without
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that support. Moreover, the regional centers and reg I ona I
offices have substantial ly mod i f led their own activities In
order to provide better and more timely data for Council use.

Whether th Is same degree of cooperation and support exists
In other regions I cannot say, though I suspect that the
relationship has been less satisfactory In some instances. It
Is at least possible that some NOAA and NMFS policy makers
regard the Councils as a threat to their Jurisdiction and might
be inclined to use their budgetary control as a device to
prevent further incursions of ihe regional management concept
Into federal turf. How strong this feeling is and how important
it may be in budgetary, review, or staffing procedures I cannot
say. It could become more of a problem in the future.

Relations between the Councils and the states have been
touchy at times and on several occasions have degenerated Into
disputes requiring litigation.

Most of these disputes have arisen as a result of
ambiguities in the definition of physical and Jurisdictional
boundaries in the Magnuson Act. The states retain full
responsiiity for fishery management inside three mil es. As the
Act is worded, a fishery is subject to state or Council
Jurisdiction depending on whether lt Is conducted
"predomlnantlyw with In or outside three miles. In some cases,
the fishery may be conducted predominantly within three miles
during some seasons and predominantly outside In others. In
practice, as might be expected, the application of common sense
has dictated the div!sion of formal responsibility between the
states and the Councils in a noncontroversial manner. There
remain however, serious problems as a result of the obvious need
to align state management regulations with those of the Council
where the latter has Jurisdiction but where significant fishing
activity is carried on in state waters, probably the most common
situation.

Council-state disagreements can arise in at least four
ways ~

I. The states, with no exceptions that I am aware of, have
nothing equIvalent to "Optimum Yield" in their mandated
objectives. To the extent that these are clearly
articulated, they Invariably hinge around some modification
of "conservation" or maxImum sustained yield.
Consequently, it Is not always easy to align state
regulations with the Council 's where the latter are
Justified in part by socioeconomic considerations. Most of
the states have been able to find some "conservation"
Justification for Council measures and thus have been able
to parallel Council actions without legal difficulty. But
in future it is quite possible that a state may argue that
it is unable to follow Council actions without violating
its own legislative directives.

2. Honest differences of opinion may develop as to the
appropriate levels of allowable catch. In at least one
case, the State of Oregon opened its salmon fisheries
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within three mi I es, at a time when Counci I waters were
closed, on the basis of a I egitimate disagreement among
Oregon and Council advisors as to the availability of fish.

3. Council actions, even when clearly in the general interest
of the region, may distribute costs and benefits unequally
among the states. For example, establ Ishment of a twenty-
eight-inch minimum size limit for Chinook salmon Is almost
universally regarded by salmon biologists as a desirable
step to avoid wasteful harvesting of immature fish by
commercial trol I ers L2j. But this would have the effect of
shifting part of an earlier harvest by California fishermen
to a later harvest by Oregonlans.

4. Differences in the strength, direction, and effectiveness
of local political pressures can lead to particularly
bitter controversies between states and Councils,
particularly when some of the more zealous user groups
undertake organized campaigns of misinformatlon.

REAl CONFLICT: THE PREEMPTION ISSUE

On the Pacific Coast all of these factors have been
involved in a series of legal controversies between the Pacific
Council and the states of Oregon and California. The Department
of Commerce has actually invoked the preemption provisions in
Section 306 b! of the Magnuson Act against both states 43j. The
preemption issue came to a boiling point as a result of 1984
actions by the states of California and Oregon. The Department
of Fish and Game of Gal I forn I a and the F I sh and Wildlife
Commission of Oregon took strong exception to the severe
restrictions placed on commercial and recreational salmon
fishing by the Pacific Fishery Management Council in 1984.
After two special meetings of the Council fall ed to produce any
modification, California opened its inside waters for salmon
fishing on 16 August 1984. Oregon followed suit the following
day. At the request of the State of Washington, the Department
of Commerce commenced administrative proceedings to regulate the
salmon fishery in Oregon's coastal waters L4j. On September 14,
the Administrative I aw Judge recommended immediate preemption of
the area until September 30.

The Oregon case is unique in several respects. First, the
action was taken by the Commission over the strong objections of
the Director of the Oregon Department of Fish and Wildlife and
his technical staff. Second, the serious repercussions of a
state action that would nullify enforcement of the Council 's
restraints on salmon fishing during a period of crisis
conditions led the Department of Commerce to seek a stronger
remedy. After October 10, the judge will recommend whether or
not to extend the preemption order indefinitely, or until the
State of Oregon provides firm assurances that the situation will
not recur. Extremely delicate I egal issues cloud the central
management concern: unless the preemption procedure can be used
quickly it is of little use ln protecting a time-sensitive
fishery.
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Cl early, the sItuation cal Is for some type of remedial
action. If every state ls free to use the shadowy border at
three miles to negate Council actions whenever disagreements
arise  or to cater to a vociferous local constituency!, the very
heart of the regional approach to fishery management is
suborned. The states simply cannot dine a la carte at the
regional table.

ALLOCATION: COMMERCIAL VERSUS RECREATIONA~ USERS

The Pacific Fishery Management Council, together with
several others, has faced severe difficulties in allocating
scarce fishery resources to competing recreational and
commercial users. During the early years of the Council the
very term "allocation" was virtually forbidden � at least until
it became evident that any management measure   including
inaction! inevitably affects allocations among competing user
groups, and that the resulting controversies had to be faced
directly.

The problem is complicated by the fact that the "products"
of commercial fishing and recreational fishing are entirely
different. The former is a commodity, priced in conventional
fashion and capable of being evaluated in conventional economic
terms. The »product" of recreational fishing, on the other
hand, Is the experience, rather than the fish catch per se.
While catch success is unquestionably a factor determining the
strength of the demand for recreational fishing, the actual unit
of measurement is the value of a recreational day, not pounds or
numbers of fish. Even the former, moreover, cannot be valued
directly in the marketplace, since the right to fish in salt
water is free in many states and is subject to only nominal
license fees in others. The economic value of recreational
fishing must therefore be approximated using a variety of
techniques thai are expensive, rapidly outdated, and subject to
wide error.

During the first years of the Pacific Fishery Management
Council~s operation, much of its efforts in developing and
amending an ocean salmon management plan was devoted to
resolving wrangles among competing user groups, with the
recreational-commercial issue occupying a disproportionately
large part of its time. In 1983 a remarkably simple and
workable solution emerged independently in both Oregon and
Washington. With the urging of the fishery directors of the two
states, recreational and commercial ocean salmon fishermen
worked out agreements, based on historical records of the
percentage of ocean catch taken by each group during low and
high years, which provided acceptable "sliding scale" divisions
based on pre-season forecasts of abundance.

As any economist will agree, there is nothing in science,
economics, or the theory of management that will tell us whether
one division of an available catch among competing users ls
better or worse than another. It can be argued, where data are
available, that maximizing the total net economIc contribution
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from the resource is at least an initial goal, but it could
hardly be regarded as totally adequate. The salmon management
plan provides an excel lent example of how the opportunity and
Incentive for competing user groups to work out their own
distribution techniques can be utilized effectively. Provided
they do not result in grossly inefficient management, there is
every reason for the Councils to accept them and incorporate
them in fishery management plans. Whatever the bases for
settlement, all the Councils must find answers to the
recreational-commercial allocation Issue. It can only become
more Important ln the future.

CONTR9 OF FISHING EFFORT

In one Important arena, the Councils have failed signally
to achieve what might have been expected of them: a regional
approach to the critical and ubiquitous common property problem.
In the face of widespread opposition from the fishing community
and, in many cases, from state fishery agencies, the Councils
have not been able to control fishing effort on stressed stocks
in a manner that would apply uniformly throughout the region.
Some Councils have simply Ignored the problem entirely. Others
have exerted moderate pressure on the states to develop their
own I imited entry programs with In broad guidelines I aid down by
the Council, a procedure followed by the Pacific Fishery
Management Council. Unfortunately, even that lImited effort has
not extended to all fisheries; on the Pacific Coast the grossly
over-capitalized groundf ish trawl fleet is stll I wide open,
despite growing evidence of serious resource depletion in some
of the maJor target species. Of the three state programs to
I imit salmon fishing effort, only the California plan  devel oped
and vigorously promoted by the industry Itself! is really
effective. Oregon and Washington have imposed moratoria on new
licenses, and the latter has mounted a limited effort to buy
back redundant licenses and gear. The Council itself has done
virtually nothing.

In fairness to the Councils, it should be pointed out that
achieving an integrated regional program to bring fishing effort
In line with the yield capacity of the resources avail able is an
enormously difficult task. The Councils must operate within the
constraint imposed by the concept of OY as defined in the Act
and as modified by developing experience In formulating existing
plans. As indicated above, none of the states have a mandated
objective that remotely resembles OY; most of them specify, with
greater or lesser degrees of precision, some variant of maximum
sustained yield as the objective of fishery management, often
with vague references to economic and social factors.

With a few notable exceptions, the fishing industry has
adamantly resisted any form of limited entry beyond a simple
moratorium on the issuance of new licenses. In many cases,
then, any state action to limit entry to overcapitalized
fisheries requires additional legislation In the face of
organized opposition from one or more segments of the fishing
industry.
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PUBLIC INPUT: WHO TA> KS AND WHO LISTENS2

I must rise strongly to the Councils' defense in one area
ln which they have been criticized most bitterly. There is a
constant refrain that the Council does not listen to fishermen's
presentations and that the Councils~ decisions are made In a
vacuum without benefit of public input. Nothing could be
farther from the truth. Council meetings, including those of
the Scientific and Statistical Committee, Plan Development
Teams, and the Advisory Panels are open to the public and are
usually wel I attended. Provision Is made for public comment at
every Council meeting and � at least in the case of Pacific
FIshery Management Council � for public Input on every
substantive issue that is brought to a vote before the Council.
The Advisory Panels are broadly representative of all major
interest groups, and It could hardly be argued that their
reports to the Council constitute a rubber stamp. Public
hearings are held on al I plans and proposed plan amendments.

There must always be a distinction between the willingness
to listen to all sides of an issue and the willingness to accede
to anything that a particular claimant groups wants. It might
be noted, parenthetically, that this applies to individual
states as well as to individual fishing Interest groups.

Admittedly, it was not always so. Both the Councils and
the user groups with which they deal have made honest and, in my
opinion, successful efforts to bridge the communication gaps
that existed when the Act was first implemented. The Councils
have made a much more extensive effort to get information to
affected user groups on time and In adequate detail  at I east as
timely as the information provided to the Council members
themselves, which still leaves much to be desired!. Many
Individual Council members have made a special point of mak I ng
themselves avail able to fishermen's groups to discuss Council
alternatives in a quieter arena that an open Council meeting.
User groups, on the other hand, have become much more factual
and less shrill in their presentations before the Council, and,
as a result, theIr influence on actual policy formation has
clearly increased.

There are exceptions, of course. Breakdowns in
communication have occurred from time to time, and ln a few
instances serious inequities may have resulted. It is herd to
dodge the fact, however, that any fishery management entity
must, by its very nature, stand in an adversary relation to
resource users. Since every action taken by a Council,
including inaction, has allocation Implications, there are bound
to be winners and losers  or at least differences in relative
benefits or costs! to different groups. It is the
responsibility of the Council to identify these impacts wherever
possible, but It cannot guarantee total equality of treatment
for everyone on every issue.
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DEVELOPMENT OF U.S. FISHERIES

The Magnuson Act, as amended, also has a strong
developmental tone. It proposes to accelerate, wherever
possible, the substitution of American for foreign exploitation
of fishery resources with In the 200«mile zone, and the
development of American effort on underutil ized species. To
some extent, th Is emphasis on development appears to rest on a
misconception about the degree of util Izatlon of stocks ln the
U.S. fishery conservation zone. There is very little
underutil ization by U. S. and foreign f I shermen combined of the

stocks in that zone. Even in the case of
Alaska, where most of the remaining underutil Ized stocks are to
be found, this "development" really means the substitution of
U.S. for foreign effort. Note that this is no small matter,
however. Even within the structures of the Magnuson Act,
foreign fishermen are still taking over one million metric tons
of fish from the U. S. FCZ � almost one-third of landings by al I
U.S. fishermen.

Much progress has been made in suppl antIng foreign with
U.S. harvest. The only directed foreign fisheries of any
consequence are those for Pacific whiting  off the states of
Washington, Oregon and California!, the much larger groundflsh
operations in the Gulf of Alaska and the Bering Sea, and the
squid fishery off New England. It is not clear, however, that
the Councils as such have played a particularly significant role
in this transfer � most of it can be attributed to the
provisions of the Act Itself. In fact, the Councils have been
moderately obstructive when dealing with the one mechanism that
has accounted for most of the change � the Joint venture.

In 1984, Joint ventures  most of them simply over-the-side
purchase agreements in which foreign processing vessels contract
to accept f I sh from American fishing vessels! wll I account for
over 500 thousand metric tons of fish taken within the U.S. FCZ
� roughly 25 percent of the entire U.S. landings. This figure
is expected to reach three-quarters of a million to a million
tons within the next few years, provided it is not crippled by
legislative action �3.

The reasons for this explosive growth are rooted in real
economic savings. Joint venture vessels deliver fish at sea
immediately upon capture, eliminating any onboard handling, and
are therefore able to stay at sea long, operate without ice or
refrigeration gear, and maintain a high rate of capture per day
away from port. The operation does not require special handling
of waste materials since the open sea Is readily available and
the receiving processor has access to markets that might well be
unavailable to American producers. Perhaps most important, the
very short time between capture and processing results in much
better product quality.

As might be expected, American processors have not been
enchanted with the growth of Joint ventures, arguing that they
act as an impediment to the growth of American processing and
marketing capacity. Until such time as ihe capacity to purchase
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and sell an equivalent amount is demonstrated, however, the
Joint ventures are adding some $50 mi I I ion annual ly to the
incomes of Amer lean f I shermen and provide them w I th an
opportunity to develop the capacity to operate efficiently,
under difficult weather conditions, ln a new mode of fishing.

The position of the Councils has been ambivalent. At
first, they tended to oppose Joint ventures vigorously on the
grounds that they represented, ln some obscure fashion, a threat
to U.S. fishermen as well as to processors. However, the
absence of any significant development of American shorebased
processing capacity, the pressure of widespread excess capacity
In the fisheries of both ihe west coast states and Alaska, and
the real economic advantages of the Joint venture haved changed
the situation. At present, both west coast Councils vigorously
support the Joint venture concept though both regard it,
appropriately, as a stepping stone toward substitution of
American processing and marketing capacity as well.

The greatest threat to continued substitution of U.S. for
foreign fishing effort in the FCZ is the pressure to build
protective fences around traditional fisheries. The only
opportunity for really large growth in U.S. fishing Iles in the
North Pacific groundfish operation -- primarily the province of
trawl gear. Since some incidental catch of other species  some
of which are already fully utilized! is inevitable in large
scale trawling, the North Pacific and Pacific Councils have been
besieged by proposals to impose various types of restrictions to
protect established salmon, crab, halibut, and local groundfish
producers. Fortunately, there is much that can be done to
minimize undesirable bycatches at little cost, and the Councils
have been examining these alternatives carefully. The danger
Iles in the marginal economic stature of the Northwest trawl
fleet and the distinct possibility that unnecessary restrictions
could halt further expansion.

THE BOX SCORE

In summary, the Councils have met some of the challenges
posed by the Act and subsequent developments. Foreign fishing
has been curtailed about as rapidly as U.S. expansion
capabilities called for, and ls being redirected to
underutilized species and Joint ventures. Nineteen fishery
management plans, covering most Important resources in the FCZ,
are now in place. Others have been analyzed and r eJected as
unnecessary or delegated back to the states. While the planning
process ls not as complete or of as high quality as might have
been hoped, the plans can and will be strengthened in time.
Large gaps fn the data base remain, but the scientific basis for
fisheries management has shown marked Improvement. Finally, the
Councils have provided a useful forum for all the diverse
Interests concerned with coastal fisheries to air their concerns
and get on with the Job.

On the negative side, the failure of the Councils to make
any real progress in dealing with the common property problem on
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a r egional basis is depressing. Despite the fact that
curtailment of foreign fishing and the growth of Joint ventures
have added to enployment and the number of vessels active in the
American fisheries, there are serious questions as to the net
economic benefits actually achieved. Since the Council system
as a whole has been unable to come to grips with the common
property problem, each new opportunity opened up for American
fishermen by curtailment of foreign activity has been followed
by an influx of new vessels or a shift In effort from heavlly-
stressed domestic fisheries.

There is some evidence that while there are more American
fishermen and fishing vessels than prior to the enactment of the
Magnuson Act, their real economic income is probably no better
than it was before �!. Until some effective way of matching
fishing capacity to ihe yield capacity of the basic resources
can be achieved under the Council system or through some other
combination of actions, this melancholy situation is likely to
persist.

The performance of the Councils with respect to public
Input, adherence to good operating procedures, and timeliness of
actions is mixed, as one would expect.

There is a good deal of merit in the position of
fishermen's groups that the Councils have not done as much as
they could In fighting for habitat protection, particular I y for
salmon. The Pacific Fishery Management Council members can
hardly be expected to take on the federal water agencies, the
irrigation lobby, or the forest products industry -- the
principal despoil ers of salmon environments. Bui there is no
reason why the Council cannot go on public record as a fishery
management entity when important habitat issues are debated.

In evaluating the performance of the Councils It is not
particularly useful to Judge the regional management concept
against standards of perfection. The practical issue is whether
better performance could be expected by returning control to the
states or by establishing full federal control over coastal
fishery management.

The sorry record of efforts to deal with transboundary
stocks under state Jurisdiction prior to the Magnuson Act
provides no measure of comfort in a return to that system. On
the other hand, complete federal control over fishery management
would involve a maJor break with American political tradition
and would raise issues on which coastal emotions still run very
high. It was, after all, only a short time ago that the issue
of Alaskan statehood hinged largely on federal versus local
control of fishery matters. Perhaps more important,
federalization of the management function for coastal fisheries
would r squire a massive transfer of facilities and personnel.
The federal fisheries service is not a management agency and
would have to be radically restructured if it were to assume
full responsibility for management within the FCZ. While this
is perhaps of less concern in some parts of the country where
NMFS is already performing many of the necessary functions, li
would represent a gross waste of the excellent scientific and
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management capacity of many states, including all of those on
the Pacific Coast. Finally, and most compelling, politics is
politics, and it just isn~t going to happenl

For better or worse, then, we are left with the regional
council concept as perhaps the best alternative approach to
marine fishery management, given the pluralistic structure of
the American political system. The time is ripe for a searching
review of the each Council of the appropriateness of its iong-
term goals and implementing objectives, iis internal structure,
and its method of operation. An exercise of this type Is now
going on in both the North Pacific and Pacific Councils, with
participation by Council members, Council staff, and all major
user groups. It seems reasonable to expect that a good deal of
progress can be expected from these efforts and that broader
public scrutiny of the results could lead to further
improvement.

NOTES

1. For an excellent discussion of the dubious validity of MSV
as an operational guide to fishery management, see P.
Larkin, "A Confidential Memorandum on Fisheries Science,"
pp. 189-197 ~ Brian J. Rothschild  ed.!

University of Washington Press, Seattle,
Washington, 1972.

2. I.e., Increments to weight will exceed decrements from
natural mortality if the fish are allowed one more year of
growth.

3. This provision permits the Secretary of Commerce to preempt
state management authority within three miles upon finding
that state actions threaten to nullify Department of
Commerce regulations  based on Council plans! outside three
mlles.

4. For unspecified reasons, no similar action was taken
against the State of California.

5. Data supplied by Natural Resources Consultants, Seattle,
Washington.

6. Cf. S. Crutchfield and John Gates, "The Economic Impact of
Extended Jurisdiction on the New England Otter Trawl
Fleet," Workshop on Marine Resource Conflicts, University
of Rhode Island, April, 1984  unpublished!. Also, V.
Norton, M. Miller and E. Kenney, "Indexing the Economic
Health of the U.S. Fishing Industry's Harvesting Sector,"
Seminar on U.S. Fisheries Utilization and Management,
Center for Oceans Law and Policy, University of Virginia,
Cancun, Mexico, January, 1984  unpublished!.
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COMME NTAR Y

Jan Schneider
Attorney

Washington, D.C.

This panel this morning, as you have undoubtedly noted, had
an exceptionally expansive topic: "An Evaluation of ihe U.S.
Federal-State Experience in the Management of Marine and Coastal
Resources. " Under this rubric, we have heard two excellent but
really very divergent sets of presentations. As a result, I am,
it must be admitted, somewhat mystified as to how to approach
the traditional task of a commentator of gleaning significant
trends, salient differences, and unresolved questions in the
presentations of all the speakers. I shall nevertheless very
briefly attempt to assess the implications of: on the one hand,
the federal-state dispute over title to, or soveignty or control
over, the continental shelf, as discussed by Messrs. Claiborne
and Briscoe; and on the other hand, the subsequent management of
coastal zones or the exclusive economic zone, dealt with in the
McManus and Crutchfleld papers. Not being a specialist in
either of these areas, perhaps I can help identify some of the
main problems. In order to do that, I suppose it will be
necessary to review very briefly the central points of the
presentations Just completed.

Mr. Clalborne, the loyal Deputy Solicitor General, began
with the basic political Issue of "who gets what". Having noted
the "extraordinary inclination" in this country to settle such
matters Judicially, he has metIculously traced for us ihe
history of federal-state disputes over continental shelf
resources. He went from early days, through
QgJJfgC0Jy In 1947, through the Gulf State cases, through the
East Coast struggle in the t n . But this
history Is really largely over and done with -- except for some
minor skirmishes over historical inland waters, straight
baselines, putative high seas enclaves, and the like. From the
entire chronicle as set forth by Mr. Cl ai borne, one general rule
emerged, namely: when the United States federal government and
the states go to the Supreme Court over issues of continental
shelf ownership or control, in the name of »paramount rights" or
"sovereignty" or the "principle of equality" or whatever, the
federal government wins.

Mr. Briscoe, our great advocate of states rights -- coastal
states' rights this time with a small "s" � did not really
disagree with Mr. Claiborne, as a matter of real estate law. He
simply did not like the results; and he felt that had the timing
and circumstances of the cases chanced to be different, they
might have produced different results.

The United States Congress apparently shared something of
Mr. Briscoe's leanings or, in any event, was not overwhelmingly
persuaded by the Supreme Court's reasoning on national
paramountcy, since in 1953 it chose to alter the Judicial
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results on pol itical grounds. Mr. Claiborne characterized the
S ubmer ged Lands Act of I 953 as "f or the most part a
straightforward cession of federal rights to the resources
underlying the margi na I sea, " and so lt wou Id seem. Two states,
Texas and Florida, have managed to wrest Just a bit more, nine
nautical mlles instead of three, from Congress and the courts.

What, unfortunately, I think we did not hear much about in
these presentations is a review of the efficacy or effectiveness
or federal regulation and management of continental shelf
resources once it has been established. Mr. McManus did some
of this; he talked about the regulation, but not much about the
results. As an environmentalist, for example, I find disturbing
that lt was not until after 1969, after the Santa Barbara oil
spill, that we really got any federal environmental safeguards
in the form of the amendments to the Outer Continental Shelf
! ands Act.

After Mr. Briscoe's presentation we jump to Mr. McManus~
most Interesting ruminations on what are essentially the
tensions between federal and state interests and priorities with
regard to coastal zone management. He has pointed out, and so
did Professor Crutchfleld, that United States coastal states are
deemed to have Jurisdiction over living resources in the
marginal sea Just as over the continental shelf, and again the
feds take over only beyond three miles. Wh ll e it might have
made political sense to Congress to allow coastal states to have
the revenues of offshore leasing out to three miles, while al I
states of the Union share the revenues from the Outer
Continental Shelf leasing beyond the three-mlle area, does this
really make any sense with regard to living resources � that
is, from the perspective of the flsh2

What I would like to ask Mr. McManus, both as a legislative
and a logical matter, where did we get this order of things as
to living resources � what is its statutory origin2 I know
that the most common citation is the one that he gave, Section
306 of the Magnuson Fishery Conservation and Management Act.
Professor Crutchfleld's paper also mentions this section when he
says that, " t!he states retain full responsibility for
fisheries management Inside three mlles under this provision. "
But neIther there nor ln several thousand pages of legislative
history of the Magnuson Act, which it was once my questionable
pleasure to plow through, does there seem to be a clear
indication of where coastal states got this Jurisdiction they
"retain," let alone the reasons why.

If the United States Supreme Court has held, as it did in
the California continental shelf case and the other contInental
shelf cases, that the marginal sea appertalns to the federal
government by virtue of sovereign preroqatives or national
paramountcy and so forth; and if it took, as it did, a S~lnJ.

In the Submerged Lands Act to grant coastal states
rights in this regard, then how could they have acquired rights
to living resources by virtue of some rather loose language in
ihe Magnuson Act2
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Perhaps more importantly, why ~ coastal states~ rights
and responsibilities with regard to living resources necessarily
be co-extensive with their continental shelf Jurlsdictlon2 What
is the missing link?

Professor Crutchfield suggested a management reason in the
form of built-up capacities for th Is, but as he himself
remarked, fish do not really seem too adept at comprehending
Jurisdictional fine points. They do not respect the three-mile
limit or even lateral state lines. In fact, a National Marine
Fisheries Service Report on the implementation of the Magnuson
Act reports that:

Approximately 90 percent of marine fisheries resources
off U.S. coasts are interjurlsdlctional; that is, they
migrate through, or transcend, multiple Jurisdictions
� between State lines, between State territorial
waters and the FCZ  Fisheries Conservation Zoneg, or
between U.S. territorial waters and those of another
country. Most of the fisheries being managed under
the Magnuson Act interjurisdlctional.

As Professor Crutchfleld has explained, management of the living
resources ln the U.S. 200-mile zone has consequently given rise
to a whole new level of management apparatus: Regional Fishery
Management Councils. Now why make the problem worse by fixing a
three-mile fisheries I inc between coastal state management and
the purview of the regional council s2

Off Alaska, for example, disputes over both living and non-
living resources have not been only bilateral, but trilateral.
Alaskan natives have laid claim to coastal resources on the
basis of aboriginal title and sovereignty by virtue of use and
occupation of the sea Ice. While the matter has been held to
have been settled within three miles by the Alaskan Natives
Claims Settlements Act, Inupiat claims to the area between three
and 200 miles are still pending ln federal courts � another
Jurisdictional curiosity.

Then, too, other countries with Arctic territorial claims
are involved. When the United States Department of the Interior
declared In the U.S. Eadfi~g~ fts Jurisdiction over the
continental shelf and seabed to the limits of exploitabliity
with regard to polymetallic sulfides ln the Juan de Fuca and
Gorda Ridge areas about a year or so ago, Canada protested in a
diplomatic note that was subsequently published in the U.S.

It seemed that, as was discussed here
yesterday, of the two known deposits of polymeialiic sulfides in
the Juan de Fuca area, one Is outside 200 miles and the other Is
claimed to be clearly within Canadian waters wherever the
boundary may go. Therefore, Canada wondered in the note what
could be claimed as the legal predicate for the interior
Department~s action under international law and/or under United
States law.

In conclusion, very quickly to return to the standard role
of the commentator, what implications can be gleaned from the
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two sets of papers from this panel for "the developing order of
the oceans," the broad international focus of this ! aw of the
Sea Inst i tute Annua I Conf erence2 The quest i ons ar i s l ng i n the
federal-state boundary disputes that Mr. Clalborne and Mr.
Briscoe have shown us do not seem so different from those
arising in international delimltations. For example, what
weight is to be given to past conduct, to factors of
environmental management, to principles of equality, and so
forth2 Nor does the coastal management issues seem unique to
this country. Do international continental shelf boundaries
necessarily have to be the same as fisheries zone boundaries,
and why2 Are the legal bases for determining ihe two
necessarily the same2 As we know, they are not with respect to
outer limits.
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COIGN TAR Y

George H. Hauck
Professor of Law

University of Puget Sound

The Cl aiborne/Briscoe papers seem like a modern-day Battle
of the Books. However, it is clear that John Selden has won a
belated victory over Groti us � the battle Is not whether the
sea floor is free, but rather who gets It upon its capture.

Mr. Briscoe believes that the United States government
takes its conservative delimitation position on basal ines out of
greed, and that the Supreme Court is unduly deferential where
foreign relations concerns are greedily asserted  by Mr.
Cl ai borne! as justification for a government legal position.
His proposition is that division of the continental shelf
between the feds and the states is of no international
significance. This may be true, depending upon how the division
is achieved. To the extent it is achieved by building upon a
definition of the baseline, international legal concerns arise.

Baselines present more than just domestic I egal questions.
As noted in the the ICJ ' s Anglo-Norwegian Fisheries Case In
1951, baselines always have an international aspect: although
only the coastal state has competence to draw then, their
international validity is a question of international Iaw. It
is easy to imagine that the international validity and
vindication of state state baseline claims could pose difficult
foreign relations problems  not least legal ones! for the U. S.,
however persuasive their domestic  e.g., historical!
just i f I cat i on.

It may wel I be, al so, that the answer to the otherw ise
unexplained reluctance of the U. S. to employ straight basel ines
lies here -- not, or not only -- in suspect motives but in a
desire to avoid becoming a precedent for even mildly expansive
del imitations by other nations, especially where military
navigation might be hindered.

Further evidence of federal greed is found In the 1983 EEZ
Proclamation, said by Mr. Briscoe to be an expansive claim in
advance of customary law, citing the North Sea Continental Shelf
Cases 1969 for the proposition that the equidistance principle
of the 1958 Continental Shelf Convention had not, even by 1969,
become part of customary law. But time, as that case also
noted, is not the only criterion. Sufficient state practice
under claims of legal right or duty, even though occurring
rapidly, is the principal criterion of the existence of a
customary rule. indeed, only five years later, the I CJ found in
the Fisheries Jurisdiction Case that a I 2-mile exclusive
fisheries zone had come into being in this way since 1958. The
1969 cases also noted the possibility of "crystallization" of
customary law by its Inclusion in a Convention -- an amalgam of
prior claims and practice and the Convention negotiation process
here serve as evidence that the rul e as stated in the Convention
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entered into the body of customary law when enunciated and
exists outside the Convention.

An argument can be made that crystallization took place
when the 1982 Convention text announced the EEZ. With or Iqins
as far back as 1946, the EEZ by 1976 was said by the Norweqian
government to have already been established by state practice
and support In the UNCLOS, and to exist outside the future
Convention PI!. By 1980, 95 countries made 200-mile
Jurisdictional claims, of which 49 were full EEZ claims L2j. By
1982 some 56 states made such claims I 3j. Although apparently
consciously modeled on the 1945 Truman Proclamation, the 1983
Reagan EEZ Procl enation can be argued not to be trend-setting,
but after the fact.

If state and federal dissatisfaction still remains as to
division of the spoils, it is perhaps worth noting that
state/federal boundary conflicts need not be resolved using only
domestic solutions. There is a history and literature of
similar problems in other federal states  Canada and Australia,
for example!, and within the EEC, which can be looked to as
possible models for solutions. Not least of these is the
Australian choice to avoid constitutional questions and to
negotiate and legislate, rather than litigate. This is, of
course, completely un-American.



In the regulatory context, Alaska  unl lke some of the other
coastal states! has been able to reach accommodation with the
federal government. Alaska is one of ihe few states which has
never filed suit against the federal government under the
Coastal Zone Management Act In an effort to prevent federal
offshore oil and gas leasing. While we were disappointed by the
decision In ~~~~ r n discussed by
Mr. McManus, we hope that it will not change the federal
government~s willingness to work toward accommodation and
agr cement of both state and national Interests in this area.

These examples of areas in which Alaska and the federal
government have reached agreement demonstrate that such
solutions are much more satisfying to al I partIes concerned than
allowing the courts to make such decisions. First, both
parties< interests are served rather than, as some judicial
decisions have shown, neither party getting a result with which
it is comfortable. Perhaps more Important, as In the
international context, the interrelationship between local and
more collective interests is a continuing and ongoing one. As a
result, agreement at one point in the relationship tends to
foster subsequent agreement while, as other states have learned,
confrontation In one area seems to make agreement in other areas
all the more difficult.

Because of the ongoing nature of these concerns, there is
no truly final solution to any natural resources question.
Changes of position by both local and more collective interests
should be anticipated � Indeed expected � with changes in
technology and as new opportunities occur. Finally, our
experience demonstrates that, as has been aptly stated, "no man
is an Island alone unto himself. " Similarly, no state and no
nation is an Island. We are all part of of a larger body
politic and need to recognize thai fact.

Moving from substantive comments to a few points of
personal privilege, I must confess that I cannot resist the
opportunity to address a few of the remarks made by my good
friends, Mr. Claiborne and Mr. Briscoe. Mr. Briscoe points oui
the unkindest cut of all. In the complaint the United States
filed against the State of Alaska, drafted by Mr. Cl ai borne, the
following statement appears:

By its conduct and claims, the State of Alaska casts
uncertainty on the position of the United States as to
the location of its territorial seas and threatens to
embarrass the United States in the conduct of foreign
affairs and thereby cause great and irreparable inJury
to the United States.

I suggest that, perhaps, the opposite is true.
First, with respect to Alaska's claims, a few facts should

be pointed out. Alaska's submerged lands total approxImately
25,000 square mlles. Following President Reagan ' s 1985
Proclamation with respect to a 200-mlle exclusive economic zone,
the United States claims jurisdiction to more than 1,000,000
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square miles off the coast of Alaska. Of that total, the area
cl aimed by both Al aska and the Federal Government tota I s
something I ess than 100 square miles. It is di ff icul t to
imagine that our 100-square mlle claim embarrasses the United
States. At the same time, it must be remembered that the United
States unilaterally extended its seaward Jurisdiction to the
limits of the outer continental shelf In the 1945 Truman
Proclamation and recently increased lts claims by adoption of
the 200-mile exclusive economic zone while rather stridently
rejecting the deep seabed mining provisions of the Law of ihe
Sea Convention. The UnIted States stands virtually alone with
respect to delimitation of the territorial sea in that it does
not employ straight baselines for marking the seaward limit of
inland waters as authorized under Article Four of the 1958
Convention on the Territorial Sea and Contiguous Zone. I submit
that Alaska~s domestic claims here threaten no embarrassment to
the United States, although the United States~ position � both
internationally and ln our domestic litigation -- may very well
be embarrassing to some states.

Some of my fellow Alaskans might be tempted to equate the
state~s position in the Submerged Lands Act litigation with that
of the Group of 77, arguing that the position of the United
States executive is motivated solely by economic concerns and a
goal of obtaining resource benefits at the expense of everyone
else. I think such a characterization, at least in the
international context, would be improper. The United States'
position in the Law of the Sea context is based on what I would
characterize as more legitimate concerns. However, the
foregoing quote from the complaint in the current ~ case
and some of the remarks made by spokesmen for the Administration
at this Conference show a disturbing similarity, and that is the
tendency to allow rhetorical excuses to overshadow legitimate
concerns. Such rhetorical extremes tend to harden the parties'
positions and foreclose the opportunity for meaningful dialogue
I eading to negotiated settlement and agreement. Perhaps only
time can heal the current division between the United States and
other countries in the law of the sea context, but inflammatory
rhetoric certainly will increase the time necessary for such
healing if it does not preclude it altogether.

Mr. Claiborne graciously acknowledged the changes in the
United States' position in the Submerged ~ ands Act litigation.
This points out one of the difficulties the states have in this
litigation, and that Is ascertaining the "official" position of
the United States at any particular point in time. At every
turn, It seems, the Federal Government~s position changes
somewhat, and always to the detriment of the states. Indeed, in
response to one of our recent interrogatories asking how one is
to ascertain the "official position of the United States, the
response was that the "official " position of the United States
simply was that position advanced in the litigation!

As Mr. Briscoe noted, Mr. Claiborne appears to question the
"equal-footing doctrine" under which states receive title to the
beds of navigable waters within their boundaries at statehood.
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Perhaps his extensive experience with the court makes it easier
to question the wisdom of 140 years of consistent Supreme Court
precedent. I will say that our more limited experience
certainly makes us reluctant to do so  particularly when it Is
in our favor!. I would simply remind Mr. Claiborne of a comment
Justice Stevens made in one of our earlier confrontations: the
Supreme Court may not be final because it is infallible;
however, it is infallible because ft ls final.

Finally, I must make a few comments regarding Dinkum Sands.
Mr. Claiborne asserts that it takes great courage for Alaska to
advance the proposition that Dinkum Sands is an island since,
according to Mr. Claiborne, it is below water for most of each
year. First, I would point out that the r

defines the word "dinkum" as meaning "honest,
genuine, or real." At the recent trial on this Issue, we
believe we proved that Dinkum Sands is appropriately named and
is, indeed, an "honest, genuine, or real " island. Certainly the
position advanced by the United States � i.e., that it is not
an island � would come as quite a surprise to Andrew Oenga, an
84-year old Eskimo man who camped on Dinkum Sands as early as
the spring of 1934. It also would come as a surprise to Admiral
Harley Nygren, of the United States National Ocean Service, who
charted Dinkum Sands In 1949. Perhaps most shocked would be the
baby eider duck which was born on Dinkum Sands last summer and
which we photographed happily cavorting on the high and dry
sands and gravels of the island.

In conclusion, I would simply like to restate that no man,
and no state or nation, is an island. However, if you see Mr.
Cl ai borne, please remind him that Dinkum Sands is.
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LUNCHEON SPEECH





I NTRODUCTORY REMARKS

Stefan A. Riesenfeld
Boalt Hall School of Law

University of California, Berkeley

As co-chairman of the progran for this year~s conference, I
have the distinct privll ege of introducing the speaker at
today' s luncheon meeting. He Is Hugo Cam inos, who Is the
Assistant Secretary for Legal Affairs, Organization of American
States. His address is entitled "The Law of the Sea Convention,
Customary International Law, and the Role of Law Within the
International Community." Before taking his present position,
Mr. Caminos served in the Secretariat of the United Nations. In
my view his greatest virtue is that he was a student at the
University of California and worked under my distinguished
predecessor, Professor Hans Kel son. As this background shows,
he is a serious and renowned scholar, in addition to being a
diplomat. Luckily these two attributes are not mutually
exclusive but often mix well. With this brief introduction, I
give the podium to His Excellency.
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THE LAW OF THE SEA CONYENTION,
CUSTOMARY I NTERNAT IONAL LAW,

AND THE ROLE OF LAW
W ITHIN THE INTERNAT IONAl. COI44JNITY

Hugo Caminos»
Assistant Secretary for Legal Affairs,

Organization of American States

In any legal system to distinguish law from what is not
constitutes a fundamental question.

In the field of international law, for well-known reasons,
such a distinction often requires close study and consequently
involves the problem of the sources of I egal obligation within
the law of nati ons to enable us to determine whether a certain
rule cr practice is actually an international legal norm.

Within the law of the sea this question has now become
particularly controversial and in this Annual Conference, quite
properly entitled "The Developing Order of the Oceans, " you have
heard some important declarations on the subject.

No doubt one of the reasons for the present state of
affairs lies in the recent expansion and progressive development
of the law of the sea: In the last 25 years the United Nations
has convened three plenipotentiary conferences; there Is an
impressive growth of national legislation, resolutions of inter-
governmental organizations, and state practice. This has
transformed the law of the sea into a sort of lawyers~ paradise.

After nearly two years the 1 982 United Nations Convention
on the Law of the Sea has attracted 136 signatures and 13
ratlf Icati ons. In just over two months, on December 9, the
period for signatures will have elapsed. Although the
Convention will inevitably enter into force one year after the
sixtieth state has ratified or acceded to it, this interim
period of uncertainty has led to many legal questions of
enormous s!gnif icance. Undoubtedly one of the more important
issues concerns the extent to which states that have not signed
and have no current intention of becoming parties to the
Convention may exercise rights enbodied within the Convention
which they alone have determined are reflective of customary
international law.

Some very i nf I uentl al states are remaining outside the
Convention because it is their opinion that they can pick the
more favorable elements of the Convention and exercise rights
accordingly as a large percentage, if not the vast majority, of
the Convention reflects customary rights to be enjoyed by all
states irrespective of whether they will become parties to the
Convention or not.

It is certainly true that non-parties may enjoy rights as
well as incur obligations on the basis of the Conventlon~s
customary provisions before and after the Convention enters into
force.

«The views expressed in this address are personal.
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However, the determination of which provisions are
reflective and which are not is a critical and very diff icul t
one.

The United States undertook an elaborate study of tne legal
status of the exclusive economic zone and, after determining
that such a regime had achieved customary status, the Pr esident
proclaimed a United States EEZ.

Few could argue that such a self-determ inati on of customary
rights would contravene international law or the purposes of the
Convention as the exclusive economic zone was rapidly achieving
objective legal status regardless of the fate of the Convention.

However, the exclusive economic zone emerging from the
enactment of an important number of national laws and state
practice does not appear to be the same exclusive economic zone
regulated in Part Y of the Convention. As we know, the latter
contains some specific elements resulting from lengthy
negotiations at the Conference which are not found in the
unilateral proclamations or in general state practice. A
significant example of this is the right of land-locked and
geographically disadvantaged states to participate on an
equitable basis in the exploitation of an appropriate part of
the surplus of the living resources of the EEZ of coastal states
within the same sub-region or region,

However, a relatively small portion of the Convention
reflects the type of customary norms which allow states to begin
exercising associated rights immediately.

More importantly, the package deal/consensus approach
adopted at UNCLOS III would seem to further limit those
provisions which reflect immediately exercisable customary
rights under the Convention.

To develop this idea it is necessary to have recourse to
the general objectives and procedure of the Conference.

Looking back, UNG OS III was convened because the 1 958
Conventions were nei ther flexible nor comprehensive enough to
adapt to the evolving needs of the international community.

Furthermore, the energence of many new states and the rapid
advancement of technology rendered much of the 1958 Conventions
obso I etc.

UNO OS I I I was convened as a I aw-making conference to �!
bring existing and sti I I vlabl e treaty rights and obl igations up
to date; �! codify law that had achieved customary status since
the conclusion of the 1958 Conference and �! draft innovative
norms necessary to regulate new and emerging activities and
regimes.

We are al I fam il I ar with the way the Conference faced the
methodological question.

Like Hernan Cortez did 465 years ago when he burned his
ships after he landed in the coasts of the New World to start
the quest of unknown lands, UNQ.OS III in undertaking its
gigantic task "burned" the traditional formal negotiating
procedures that had been used throughout the history of
codification and progressive development of international law.
The Conference courageously implemented an unprecedented
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methodology In its search for a universal convention that would
accomodate the interests and needs of devel oped and developing
countries alike.

It is the duty of international lawyers to keep in mind
this outstanding effort and its contribution to the North-South
dialogue and understanding. This uninterrupted dialogue is
essential if we expect to live under a Just and equitable
international legal order.

The package deal/consensus approach was adopted to ensure
that the three tasks I have mentioned before would be
collectively embodied within a comprehensive agreement providing
a unique legal regime for a unique environment: the world ocean.
As I'rofessor, and now Judge, Jennings has explained, the idea
was to have a single law of the sea treaty with i nterdependent
provisions "so that governments cannot pick and choose between
the parts they like and the parts they do not like. »

Therefore, some of the Convention's provisions which may on
the surface appear to be reflective of customary law are in fact
the product of compromise of which the corresponding element may
or may not reflect customary law.

The package deal approach, ii must be remembered, had been
consented to without objection. This subsequently allowed
states to consider al I of the Convention~ s subject areas on a
collective basis and to make trade-offs between any of the
myriad draft provisions as their Individual national interests
dictated.

lf the states that participated in the Conference are
subsequently allowed to remain outside the Convention and to
freely pick those portions of the enormous package of
compromises, which the Convention now represents, that they find
favor with, has not their previous obligation to the package
deal been seriously undermined2

States who consented to the package deal/consensus approach
are under an obligation to continue abiding by their decl sion
even after the Conference had concluded and the Convention
enters into force.

This Idea touches upon the very essence of my brief
comments. States should refrain from attempting to utilize
international law to Justify actions that will inevitably lead
to serious conflict. The role of law within the international
community Is to provide ordered and collective cooperation in
the normal exercise of mutually recognized rights and
obligations.

Although many non-parties to the Convention wiii
independently determine their rights on the basis of the
Convention's articles which reflect, or will reflect, customary
International law, such a process could undermine the role of
law within the intercourse of states.

The very large number of states who labored through the
many years of UNQ OS III committed to the package deal approach
and who now remain committed seem determined not to acquiesce in
any way to attempts by non-parti es to unjustifiably transform
many of the Conventi one' s innovative provisions into customary
international Iaw.
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Neverthel ess, the enunciated position of many non-
signator ies cl early places much of the international community
on a collision course. Such an inevitable conflict may be
largely due to different perceptions about the process by which
customary norms may now be created.

We are al I familiar with the classical requi rements of the
customary process  time, uniformity and consistency, g~

! but there can be no doubt that state
practice lies at the heart of this process. Depending upon the
character of the customary rul e in the process of formation, the
extent and type of state practice w il I vary.

For exampl e, when initially the General Assembly and later
UNO OS III were proposing and attempting to legitimate the
concept of the "common heritage of mankind" numerous votes had
been taken on a virtually universal basis. Here the type of
state practice sufficient to transform such a concept into
customary law may manifest itself within the process of
mul til aterai negotiation and may not necessarily require the
type of more tangible state practice required for other rules.

On the other hand, the state practice necessary to bring
the novel idea of transit passage, for example, within the
spectrum of customary norms must be of the more physical and
tangible variety -- that is, states must begin to both exercise
and acquiesce to such an exercise before customary rul es may be
established.

This division between the type of state practice necessary
to create customary law Is, it must be noted, a subjective one.
However, differences in legal perceptions between parties and
non-parties to the Convention can only lead to serious
confrontation within this subjective decision-making process.

For example, we now have two I egal regimes simultaneously
competing for one i nternati ona I activ ity � deep seabed mining.
One regime is based upon emerging treaty rights and obligations,
the other upon a conflicting opinion of customary rights. The
vast majority of the international community is currently
committed to the treaty approach while the majority of those
industrial Ized states with the technological capability to
initially undertake deep seabed mining activities is committed
to the conflicting customary view.

It is the principal objective of the treaty states to
create a unique legal regime for the entire international
community to govern the resources of the world ocean. It is, on
the other hand, the principal objective of the deep seabed
mining states to create an independently viable and attractive
investment climate through a miniature regime providing for
I egal stab il I ty and secur I ty.

These two objectives can be considered as incompatible from
one perspective, while from another perspective, as the one
presented by Professor Jaenicke ln this conference, efforts are
being made to harmonize both regimes. It Is not, however, the
purpose of these remarks to offer any immediate solutions but to
point out that what lies at the heart of this growing problem is
now noi so much differ I ng political or economic ideologies but
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competing legal perceptions about which elenents of the modern
law of the sea are establ i shed customary norms and the process
by which other elenents may be transformed into such rul es.

As international lawyers we can interpret and be critical
of the United Nations Convention on the Law of the Sea. Indeed
this is one of the tasks of the science of law. Although our
interpretation does not create I aw, in making our ana lysi s and
criticism we should not disregard our duty to support the rol e
of law within the family of Nations. If we remain faithful to

should not undermine the product of the work of 150 States which
for more than ten years carried out meaningful negotiations to
accomodate the interests and aspirations of both industrial ized
and developing countries.

I remember, many years ago, Just across this beautiful San
Francisco Bay, I had the great priv il ege of studying under
Professor Hans Kel sen. He was critical of some aspects of the
Dumbarton Oaks proposals, as later was of the Charter of the
United Nations, particularly from the point of view of the legal
technique. However, he always made it cl ear that even with its
shortcomings, the Charter was an essential Instrument to build
up global peace, and as such it merited the support of those who
believed in the function of law with In the international
community.

It has been said, war is something too serious to be left
entirely in the hands of the military.

Let us not permit that someone in the not too distant
future should assert that the development of the universal legal
regime for the oceans now embodied in ihe United Nations
Convention on the Law of the Sea was too serious a matter to be
left merely in the hands of international lawyers.
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PART V I

ARCTIC ENERGY RESOURCES





INTRODUCTORY REMARKS

Bernard H. Oxman
School of Law

University of Miami

As with the Arctic itself, we discover on our panel that we
indeed have an embarrassment of riches.

Our first speaker is Dr. Robert Smith, who is in the Office
of the Geographer of the United States Department of State. In
that position he has developed some first-hand familiarity with
the problem of projecting the setting in which a variety of
economic, political, and I egal issues arise. He w il I start off
this panel discussion with the description of that setting.

Yesterday Professor Riesenfeld said that our second
speaker, David Col son, Assistant Legal Adv I ser of the Department
of State, needed no introduction; whether or not that was true
then, by now it is certainly true.

We then move away from specifically political or legal
issues to take a closer look at what many -- particularly non-
lawyers -- would regard as the real world, the problems of
economics and of engineering. Our third speaker is Mr. Randy
Hei ntz, who is Director of Evaluation Engineering for the
Explorations Operations Group of ARGO Alaska. He has a great
deal of practical experience in assessing what it takes to
engage in meaningful economic activities in that area.

Roger Herrera, our fourth speaker, wll I continue to look at
some of these issues from his practical perspective as the
Exploration Manager for the SOH IO Petroleum Company in Alaska.
He holds B. A. and M. A. degrees from Oxford and has many years
of exper I ence in oil exploration, ranging from the U. S. and
Canadian Arctic to the tropics of Colombia and Papua New Guinea.

Our fifth speaker is Willy Ostreng, director of the
Fridthof Nansen Institute, our host last year in Oslo at the
17th Annual Conference. He is a well-known and perceptive
observer of international affairs from a country with long
historic ties to the Arctic.

Our first commentator, Esther Wunnlcke, has been in
practice for over twenty years as an attorney speciaiiz ing in
natural resource issues. She Is currently the Director of the
Department of Natural Resources of the State of Alaska.

Our second commentator ~ s title taught me a lesson: while
Cook inlet may not be a historic bay, at least in the eyes of
the Supreme Court of the United States, it is apparently a
corporation. George Kriste is a graduate of the University of
San Francisco Business School and the UO A School of Law, and
has been serving since 1977 as the Executive Vice-President of
Cook inlet Region, Inc.

Our third commentator has to be very well known to readers
or workers in natural resources law or in the law of the sea.
He is a member of the Executive Board of the Law of the Sea
Institute, he is the program co-chairman of the conference, and
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he was instrumental, indeed far more than I, in organlz ing our
panel this afternoon. He is a member of the Los Angeles Bar, he
heads the Energy and Natural Resources Group of the Finl ay,
Kumble, Wagner law firm in Los Angeles, and he's chairman of the
ABA Coordinating Group on Energy Law. Many of you wll I recal I
that he was exceedingly involved in the question of coastal zone
management in the State of Cal ifornia. I' ve always felt I coul d
turn to him for very sound and sensible advice on questions
which were on the frontiers of the law. It gives me great
pleasure to introduce Bud Krueger.
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NATIONAL 0 AIMS AND THE GEOGRAPHY OF THE ARCTIC

Robert W. Smith
Chief, International Boundary and Resource Division

Office of the Geographer
U.S. Department of State

INTRODUCTION

The Arctic region is truly a frontier. The idea of a
frontier may vary somewhat depending on one's profession, but in
the most general terms a frontier suggests "a region that forms
the margin of settled or devel oped territory, " or, "the
farthermost limits of knowledge or achievement, a new field that
offers scope for activity"  IJ. As these definitions suggest,
the concept of frontier involves noi only ihe question of place
but of util ization. From a human and political geographic
perspective the Arctic is a frontier because its territories
form a zone that separates settled from sparsely-populated or
uninhabited areas of countries. To Prescott, a distinguished
Australian political geographer, the Arctic region would
represent a secondary settl anent frontier. Whereas primary
settlement frontiers are formed when a government first takes
possession of a territory, such as the American West during the
1800s, secondary settlement frontiers are found in countries
where adverse environmental conditions or "inadequate techniques
hinder further advances of land use and settl ementn I 2J. From
the util Ization criterion, offshore areas of the Arctic could be
considered as on the frontier, or on the fringe of economic
development. Recognizing this stage of development, a recent
report by a Special Committee of the Canadian Senate stated 433:

Industry is gearing up to move from the exploration
and development phases to the production stage in
frontier regions. Yet the priorities for frontier
hydrocarbon development remain unclear and ground
rules for bringing arctic petroleum resources to
market are only Just being established.

Generally it is true that certain factors, either
Individually or collectively, such as technological
developments, population pressures  for food or space!, economic
motives, national security concerns, or the pursuit of
scientific knowledge, may cause a nation to grant a higher level
of importance to areas previously perceived to be inhospitable.
The Soviet Union, for example, has probably spent much effort,
time, and money to study the Arctic and to develop and use its
I ands and seas. Though much is already known about the Arctic,
experts of the region would be probably be the first to admit
that a better understanding of th Is complex environment is
required, especially if increased activity is to occur here.
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Undoubtedly, interest in Arctic af fairs at al I pol itical
levels -- national, regional and global -- wil I continue to
increase. Inspired by national and international pol itics and
economics and assisted by more innovative and advanced
technology, some governments w il I seek to exploit further this
region for many reasons, including economic and security
purposes. Concurrently, some governments, perhaps even the
same, may attempt, through national legislation or in
international fora, to place more restrictions on activities in
this fragile environment. International as well as domestic
disputes have arisen and w il I likely occur in the future between
Arctic coastal states and potential users. These disputes focus
primarily on matters pertaining to maritime boundary
del imitations, navigational and overf I ight rights, and
environmental concerns.

Although surrounded by only five countr les, the Arctic
Ocean and the adJacent seas are of global concern. Exploration
and exploitation of offshore minerals and hydrocarbons w il I be
affected and affect world demand and prices. From a polltical-
miiitary perspective, the littoral states comprise the Soviet
Union, on the one hand, and the NATO countries of the United
States, Canada, Denmark, and Norway, on the other hand.
Climatically, the polar regions are indicators as wel I as
regulators of worldwide climatic change. Finally, due to the
unique characteristics of the region, a major disaster, such as
an oilfield blowout, brought on by man' s activities in that
environment could be irreparable in our lifetime and could even
cause a chain reaction that would affect other regions of the
world in ways that are presently unpredictable.

The intent of this paper is to present a survey of this
complex region and give a flavor of the various geographic
components present. It is likely that the unique geographic
characteristics of the Arctic have influenced the policy
decisions of the littoral states which are ref I ected, to a
certain extent, by national legislation or by legal positions at
the bll ateral or mul til ateral levels. Whil e the geography of
both land and water will be presented, emphasis will be given to
the marine areas.

THE ARCTIC REGION

A geographer normal ly begins a regional study by attempting
to precisely def ine that region, In this case it is not easy to
clearly def ine what comprises the Arctic region. Most Arctic
I imits are based on cl imate-related criteria, such as the I imits
of  I! sea-ice coverage, �! permafrost, �! the tree I ine, or
�! the 10 degree C. �0 degrees F.! surface air isotherm for
July  the warmest month!. The Arctic Clrcl e, identl f led by map-
makers at approximately the 67 degree 33 minute paral lel of
north latitude, def ines that area in the northern I atitudes over
which during one day of the year the sun does not set and during
one day of the year the sun does not rise. Under any general ly
accepted def initlon, the Arctic region wii I include areas of
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land, water, and ice. And most def initions would include the
f ive countr ies cited above and, In certain cases, Finl and,
I eel and, and Sweden as wel I . S ince the f ocus of these
discussions is on marine resources and the law of the sea, the
geographic scope of the paper wil I be on the Arctic Ocean and
the adjacent seas extending south from the North Pole to just
north of the Arctic Circle  Map I!.

PHYS ICAL GEOGRAPHY

Continental land masses nearly enclose the Arctic Ocean.
Only the narrow Bering Strait connects the Arctic Ocean with the
Pacific Ocean, through the Bering Sea, while larger outlets lead
through the Greenl and and Norwegian Seas, and to a lesser
extent, through Baf f in Bay and the Dav I s Strait, to the North
Atl antic Ocean. The major seas which border the Arctic Ocean
are, in a clockwise direction from the Bering Strait: Chukchi,
East Siberian, Laptev, Kara, Barents, Norwegian, Greenland,
Baf f in Bay, and Beaufort. The Soviet Union has the longest
coastl ine facing this region fol lowed by Canada, the United
States, Norway, and Greenl and  Denmark! .

With an area of about 14 mil I ion square kilometers �.1
million square nautical mil es! the Arctic Ocean Is the world' s
fourth largest ocean. Probably over one-half the area is
underlain with shallow water of less than 500 meters~ depth.
Maximum depths exceed 4000 meters in several of the basins.
Bottom topography is diverse with broad continental shelves,
plateaus, and several mountain systems. The two large basins,
the Eurasia Basin and the Amerasia Basin, are separated by the
Lomonosov Ridge, which stretches for approximately 1400
kilometers between the North Greenland Shelf to the shelf off
Siberia. The Ridge Is between 20 and 200 kilometers wide and
the depth of its crest varies between 825 meters and 1200
meters.

Although the literature does not precisely define the
Arctic continental shelf, it ls clear that broad areas would
fall in the category of less than 500 meters~ depth. The seabed
contours are not uniform around the Arctic perimeter. North of
the Soviet Union near Franz Joseph Land these shelves extend out
for about 1500 kilometers  800 nautical miles! from the
mainland. But these broad shelf areas off the Soviet coast
narrow north and northeast of Alaska~s North Slope to about 30-
40 kil ometers �6-22 nautical mil es!. The region's rel atively
shal low depths encourage hydrocarbon exploration but present
hazards to navigation, particularly to submarines.

An Arctic image may bring to mind severe climatic
conditions. While many of the world~s record-breaking climatic
extremes may not be found in th i s region, natural elements here
certainly challenge the endeavors of man. A 1983 press report
gives a graphic description of the conditions facing man as he
attempts to exploit the Arctic resources P4g:
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Measured by the wind-chil I factor, the temperature was
86 degrees below zero, driving snow made it impossible
to see more than a few feet and even the ravens seemed
to be huddl I ng f rom the col d. I t was a typ I ca I March
day at Prudhoe Bay, America~s bigger oil f ield.

Though general izatlons may be made about this region, it is not
posslbl e to describe the Arctic as a singl e environment. The
lands and seas surrounding the Arctic Ocean vary in weather
patterns, terrain, Ice conditions, vegetation and many other
aspects of physical geography.

CLialsLI:e
Low temperatures are a dominant feature in the Arctic

climate. The Arctic's high latitudes are subject to extreme
seasonal changes in temperature, sunlight, and ice conditions.
Even during the period of the year when daylight is present,
radiation Is received from a low angle which lessens Its
intensity, and much of this solar radiation is reflected by the
snow and ice-covered surfaces  the albedo!. These
characteristics, together with the extended period of darkness
or twilight, result In a net radiation heat loss for the region,

The climatic conditions vary significantly from one part of
the Arctic to another. Isotherm maps of mean air temperature
for the months of January and July indicate the wide variations
of temperature in the region as well as maritime and continental
influences on the climate. Extreme temperatures in the winter
are found deep Into the Subarctic continental land mass of
Soviet Siberia and on the high Greenland ice Sheet and, to a
lesser extent, northern Canada. Here, mean air temperatures for
January exceed -44 degress C.  -47 degrees F. -- see Map 2A!.
The area of permanent icepack in the central Arctic Basin is
subject to slightly warmer mean temperatures of -36 degrees C.
Coastal regions of Norway, Iceland, and northwest Soviet Union
are within the maritime influence of the Gulf Stream which,
although diminished in the winter months, keeps these areas at a
mean January temperature of about 0 degrees C. A somewhat
different temperature pattern is found in mid-summer  Map 2B!.
Central Greenland remains quite frigid, mean air temperatures
reaching -12 degress C.   10 degrees F.! due to the high
elevation and the vast ice sheet. In the other area of extreme
Iow winter temperatures, central Siberia, the mean air
temperature swings about 105 degrees C. upward between January
and July. The coastal regions have less of a temperature
change: the July mean is about 9-10 degrees C. �8-50 degrees
F.!.

Low temperatures limit the moisture-bearing capacity of the
atmosphere. During the summer months and the return of sunlight
one finds the melting snow and ice, more open water and moist
air drawn in from the south. Most precipitation normally occurs
in the summer months, but it is not excessive.

Some Siberian and Canadian coastal areas receive only 10cm
of annual precipitation, most of the Arctic receives under 25cm,
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and some areas 40cm L5!. Low precipitation and low humidity
found in the high elevations of Greenland and In the Canadian
islands give these areas the characteristic of an Arctic desert.
In contrast, the low coastal pl ain around Barrow, Al aska, has
poor drainage and is dotted with ponds, lakes, and swamps.

The cl imatic conditions are the singl e most important
influence on the physical landscape of ice and permafrost.
These two elements, unique to the polar regions, are key factors
man must understand before this environment can be utilized to
any great extent. Each autumn the ice remaining af ter the
summer' s thaw expands from a summer average minimum of 5.2
mil I lon square kilometers �.5 mll I ion square nautical mil es--
an area about twice that of the Mediterranean Sea! to a winter
average maximum of 11.7 mil I ion square kilometers �.4 mii I ion
square nautical miles -- or 1.3 times the size of Canada
L6j!. The outer margin of ice soon merges with the new ice
forming from the coastl ine, ending surface navigation for the
season. For the most part, the Arctic Ocean is ice-locked from
October to June. Navigational seasons wil I vary from year to
year and from place to place. Cl imatic changes are noticeable
as changes in the length of shl pplng seasons. From the early
1900s to about 1940 there was a distinct global warming trend
which extended the shipping season by a few weeks each year.
Since 1940, however, there has been a shift towards a cooler
cl imate; the ice forms earl ier and lasts longer and thereby
curtai I s shipping. By Sov iet estimates, the ice-covered area
between Greenland and the eastern tip of the Soviet Union has,
on the average, increased by 600,000 square kilometers during
the summer months and the length of the summer season north of
the Soviet coast has been shortened by almost a month L7j.

A detai I ed description and analysis of the type of ice
present in ihe Arctic � l. e., its age, its origin  sea ice vs.
land or glacial ice!, its size, its dynamic status, and its
pattern of movanent -- Is beyond the scope of this overview.
Much effort and money are being spent in studying these Ice
conditions and forecasting when critical ice events, such as the
seasonal formations and thaws and movements of sea ice, w II I
occur.

Zecmafrmi
In addition to the problems created by ice, permafrost Is

the other major impediment to man' s development of the north.
Permafrost is a climate-dependent phenomenon which occurs
wherever ground  or seabed! temperatures remain continuously
below freezing for two or more years. Its existence and extent,
particularly its depth, are determined by the net heat
deficiency of the area. The greatest recorded permafrost
thickness is about 1500 meters in Siberia and 500 meters in
parts of Canada, depths attained only after thousands of years
of negative heat balances  8!. Permafrost is overlain by an
active layer which seasonally melts and then refreezes. The
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depth of this active layer varies throughout the region and is
dependent upon the summer temperatures, the amount of soi I
moisture, and the length of the seasons. General ly, this layer
wil I be between 0.5 and 5 meters.

Permafrost is found, to some extent, virtually everywhere
in the Arctic. On land the continuous zone of permafrost is
found along the Arctic Ocean coastal area dipping deep into
Greenland, Canadian, and Siberian interiors. Offshore
permafrost, which may also be extensive, is found in the
seabeds. The influences of permafrost on man~ s use of the
region are numerous and critical. One only has to travel
through parts of the Arctic to see where man has misunderstood
this phenomenon. A sag in a house usually indicates where the
stove is located; the heat generated has melted the permafrost.
A disturbance of the permafrost, particularly on a large scale,
can affect and perhaps irreparably damage the area~s fragile
ecosystem. Thus, concern is always great during large
undertakings, such as the planning and building of the 800-mile
Alaskan pipeline. Offshore permafrost poses new probl ens to
companies that plan to explore and exploit offshore minerals and
hydrocarbons. Structures to be anchored on the seafloor must be
constructed In such a way that they do not disturb the
permafrost and do withstand the ever-changing ice conditions.
Technology continues to be developed to overcome these natural
challenges. It is Inevitable, however, that extraction of
natural resources from this environment will cost more than
similar operations in the lower latitudes, and, to justify this
cost, companies will have to be relatively assured of the
existence of large quantities of a particular resource.

ECONOMIC GEOGRAPHY

Rmaucau
General ly, resource development in the Arctic has been

minimal. L iv ing resources, f i sh and mammal s, have al ways been
important to native peopl e for their diets, clothing, and
trading. Commercial hunting of mammals, particularly whales,
was well established by the middle of ihe nineteenth century.
Several popul ations of whales, walruses and seals have been
overharvested and face the posslbil ity of extinction. Recent
international agreements severely restrict the hunting of these
endangered species. Commercial fishing is quite important to
many countries in the seas adjacent to the Arctic Ocean. Cod,
pollock, and haddock are important stocks. On the Atlantic side
of the Arctic, capelin is a major pelagic commercial stock,
surpassing the declining herring stock in importance.
Overf ishing of several of these stocks has created concern about
management and conservation among several of the coastal and
fishing states.

Non- living resource extraction has been, with few
exceptions, rather localized. With the exception of the Soviet
Union, which has had a relatively active northern development
progran since the 1930s, the Arctic region has not been an
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active area for resource development. The Soviet government has
made major f inancial commitments to establ ish industrial areas.
Incentives were, and continue to be, needed to encourage people
to move to these unfavorabl e locations. Except iona I costs are
involved in overcoming the hurdles presented by the physical
conditions. It is estimated that over 50 percent of the four
mil I lon people that I ive in what the Soviets term the "far
north" I ive either in the mining districts or along the major
river val I eys. Another 25 percent are I ocated in coasta I
settlements involved either in f ishing or mil itary activities,
and about 15 percent are people native to the region P9!. This
sparsely-popul ated region has I ittl e potential for agriculture
and its economy is based on mining and manufacturing �0!. More
minerals are extracted by the Soviet Union in the Arctic region
than by any other littoral state. Of particular Importance to
the Soviet effort are the deposits of nickel, copper, platinum,
apatite, tin, diamonds, gold, and coking coal. Due to these
mining and manufacturing activities more cities have developed
in the Soviet Arctic than in the other Arctic areas.

Offshore Arctic oil and gas presently do not play a large
role In the Soviet economy. It is expected, however, that
petroleum production from this offshore area w il I gain greater
importance in the satisfaction of future Soviet needs.
Exploration is presently being conducted on the continental
shelves of the Barents and Kara Seas.

Elsewhere in the Arctic there are pockets of valuable
mineral deposits. Among the more significant are coal on
Sval bard, on both coasts of Greenland at about the 70 degree
parallel, and on Alaska's North Slope. Lead and zinc deposits
are being extracted from Greenland and at several locations in
Canada~ s northern Islands. Silver Is mined in Canada~ s Northwest
Territories.

The discovery of major hydrocarbon fields has created
tremendous interest in the Arctic. To date, the most
significant finds of oil and gas have been In the Canadian and
U. S. Arctic. Canada's oil and gas are situated in two primary
areas: the Beaufort Sea-Mackenz is Delta region and in the high
Arctic islands. It is expected that by 1987 one or two of the
Beaufort Sea-Mackenz ie oil fields w il I be in production at the
"real istic" production rate of 38,000 barrels/day  b/d! reaching
270,000 b/d by 1990 and 770,000 b/d by the year 2000 I 11!. In
the offshore area fifteen wel Is have been dr II led In water
depths ranging from 23 to 68 meters I 12!. In the Arctic Islands
area exploration over the last fifteen years has established
natural gas reserves of 13 trillion cubic feet  tcf!. The Drake
Point field alone has 5 .3 tcf 413!. The bulk of these gas
reserves discovered thus far Iie offshore.

In the U.S. Arctic 1967 marks a historic point, the Prudhoe
Bay discovery, The Prudhoe Bay field, incidentally, stimulated
the creation of the North Slope Borough. Incorporated in 1972,
it Is the largest municipality in land area, approximately
227,920 square kilometers, or about 15 percent of the state
 which would make It the tenth largest state in the union!, yet
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It has onl y 4500 permanent res I dents �4j. The average 1.5
mll I ion barrels of crude oil produced dally at Prudhoe
represents about 18 percent of the nation's crude oil production
L15j. In 1980 the state of Alaska gave a "most I ikely" estimate
of between 14.5 and 18.6 bil I ion barrel s of oi I and gas for the
North Slope �6j.

A critical element in the development of the resources In
any area is the means by which the product wll I be transported
to the market pl ace, Impediments, be they natural or man-made,
wil I elevate transportation costs and, in turn, cut the profit
margin. Therefore, in environments such as are found in the
Arctic, companies must take Into consideration the risks Imposed
not only at the exploratory and production stages but also at
the time the resources are to be transported.

In Alaska the 800-mll e pipel ine carries the crude oi I on
the f irst leg, from Prudhoe to Val dez, of its journey to the
market place. From this southern port the oil is transported ln
tankers to to its destlnatlon. The llano~, in 1969, proved
it was possible for a tanker-icebreaker to transit the waters of
the Northwest Passage, much to Ottawa~ s consternation. But the
shipping mode of transportation does have a disadvantage to the
pipel ine in that it is more subject to severe cl imatic
constraints. Ice, which Is present nine to ten months, and the
foggy and windy summer weather make shipping in the Arctic
hazardous throughout the year. The shal lowness of much of the
coastal waters may hinder the use of submarine tankers. Because
of this factor, the route through the Bering Strait may not be a
viable alternative to either the pipel ine or to the Northwest
Passage. Use of tankers may be more feasibl e in transporting
oil and gas from the Canadian Arctic islands.

The waters of the Sov iet north, both ocean and river
routes, pl ay an important rol e in Sov let development. Several
major river systems flow into the Arctic seas including, from
west to east, the Severnaya Dv ina, Pechora, Ob, Yenl sey, Lena,
and the Kol yma. Water transportati on I I nks the settl ements
along these respective rivers and along the Arctic coast. The
Soviet government places a high national priority, for economic
and strategic purposes, on its Northern Sea Route. This route
stretches for about 2,800 ki I ometers �500 nautical mii es! from
Novaya Zanlya to the Bering Strait. During the two to four
months ln which navigation is possible, several hundred ships
transit some part of the route. Few ships actual ly complete the
entire route. Soviet icebreakers and pilots assist the vessels
along the various segments. The Soviet government is quite
sensitive about and restrictive of the shipping that occurs
along most areas north of its coast. The rights of navigation
in these Arctic waters is an ongoing Issue between Moscow and
several maritime states, including the United States.
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POL I T I CAI GEOGRAPHY

Each of the f ive countries -- United States, Sov let Union,
Norway, Denmark, and Canada � have made cl alms to soverel gn
rights and Jurisdiction over various areas of the Arctic. In
some instances these cl aims overl ap the claims of another state,
or, in a few situations, they are contested by other countries
as being contrary to the norms of international law. Several of
the claims and the subsequent bi I ateral and multi I ateral issues
ra i sed by them are, to a certai n measure, a resul t of
geographical circumstances.

Before discussing the particular maritime claims, two
technical issues unique to the polar regions should be raised.
These issues relate to the probl an of accurately determining and
depicting the various zones of Jurisdiction. The first
technical issue involves the use of charts and maps. To assert
and enforce a claim to Jurisdiction effectively a state must
clearly publicize its claim. If the claim Is shown on charts,
there is the possibility, depending on the projection of the
chart, of major distortions in the presentation. The most
popular chart for maritime use is based on the Mercator
projection which portrays a straight line as a line of constant
compass direction. However, the Mercator, on which parallels of
latitude and meri dl ans of longitude are always perpendicular to
each other, creates great distortions of shape and distance in
the higher latitudes. Greenland, for example, appears much
larger than Australia, although the latter is three and a half
times I arger.

The selection and use of charts becomes most important in
bilateral matters when boundaries are to be delimited between
neighbors. When usi ng large scale charts of perhaps 1: 100,000
or larger, the type of projection may not have much impact on
the accuracy of the deplctions of the coastal features or on the
perceptions of the boundary region. But at a scale smaller than
1:100,000, the "Greenland effect» may create serious
difficulties in several aspects of the boundary delimitation
process L17!.

A second technical issue relates to the baseline. Critical
to the accurate delimitation of the territorial sea and the
other maritime zones based on distance from the coast is the
identification of the baseline. The harsh physical environment
in the Arctic has made difficult the conduct of modern surveys
in locating the extent of these northern territories with the
accuracy or precision normally required In this technical/ legal
exercise. In particular, the sea ice poses a problem of
preventing the exact determination of some form of the low water
line which, In areas not subject to straight baselines, Is to be
the baseline from which the territorial sea is to be measured.
Even a system of straight basel ines must have clearly identified
basepoints, based on land territory. The year-long, or in some
areas multi-month, ice coverage makes Identification of a low
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water I ine an extremely diff icul t, if not impossible, task. Two
examples wi I I il lustrate this problem.

In 1973 Canada and Denmark signed an agreement del imiting
the continental shel f in the Dav Is Strait, Baf f in Bay, and the
Nares Strait. This boundary is, for the most part, an
equidistant I ine. Essential to such a del imitation are the
respective basel ines from which to cal cul ate equal di stances.
That both sides recognize the diff iculty of determining these
basel ines is clear in the treaty L18j, Article I I I states that
due to Inadequate know l edge of the low-water I ine al ong al I
parts of the coasts of both Greenland and the Canadian Arctic
isl ands, neither state woul d be permitted to issue I icenses for
the exploitation of mineral resources in areas bordering the
boundary without prior agreement of the other party. Articl e IV
asserts that the two parties wi i I cooperate in obtaining and
improving the knowledge of the charting and mapping in the
region. If new and better Information is obtained, the parties
are obliged, according to the treaty, to recalculate the line
I 19j. The fact that the boundary stops at the 82 degree 13
minute parallel of north latitude, short of their respective
limits of Jurisdiction, probably indicates their lack of
confidence regarding information on coastlines specifically, and
the overall geography in general.

Supreme Court case. One of the many questions before the Court
is whether or not a physical feature named Dinkum Sands Is a
part of the United States baseline. An affirmative answer
would, under domestic law, give to Alaska the rights to the
submerged lands below the three-nautical-mile territorial sea
generated by the Dinkum Sands baseline. A decision that Dinkum
Sands is a submerged feature and therefore not a part of the
baseline would take from the U. S. about 21 square nautical
miles of terri1orlal sea but give to the federal government an
equal amount of additional submerged lands. The area of this
feature varies seasonally but is generally only about 40 by 20
feet, smaller than this room, and sits seven nautical mlles
seaward of the Alaskan mainland. Because sea ice covers the
feature approximately nine months of the year, it has been
difficult for Alaskan and federal officials to get an accurate
vertical datum reading for the entire year; the tidal range in
this area is but a few inches. Dinkum Sands is composed of
gravel and ice; with the arrival of the summer months the Ice
partially melts and the gravel sinks, thereby altering the
feature~ s elevation. Stories told of the attempts to obtain
needed hydrographic information are both funny and sad. To have
all the expensive tidal gauge equipment set up to answer,
without doubt, the Court' s questions only to have the forward
seasonal movement of the ice demolish and consume the equipment
I eaves a bittersweet mental image. The fam II i ar phrase, made
popular In a commercial, »It' s not nice to fool with Mother
Nature, « always comes to mind when this attempt off the north
slope of Alaska is recalled.
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Table I provides a summary of the primary maritime claims
of the f ive Arctic states which, though few in number, have
establ ished a variety of claims. For example, three different
breadths are used for territorial sea claims in the region:
Denmark and ihe United States claim three mil es, Norway cl aims
four mil es, and the USSR and Canada cl aim twel ve mi I es, the
maximum breadth permitted under the 1982 I aw of the Sea  LOS!
Convention �0J. Each state has cl aimed an extended zone over
which it wil I exert jurisdiction over resources; Canada and
Denmark have not yet cl aimed exclusive economic zones although
they claim Jurisdiction over I iving resources. Canada has
enacted other legislation, particularly its Arctic Waters
Pol lutlon Act, which covers many of its concerns off its Arctic
coasts. Disputes over areas where Jurisdictional claims overl ap
may intensify as several of the states broaden the areas of
their offshore exploration and exploitation. New developments
in shipping technology may al so create tensions over the rights
of nav I gati on In th i s area. The fol I ow i ng I s a synops i s of the
know n nat i ona I c I a i ms.

The claims made by the United States in the Arctic are
essential ly no different than those appl ied elsewhere off its
other coasts. It mal ntai ns a three-ml I e terr I tor i al sea, a
claim dating from 1793, as measured from the mean low-water I ine
as indicated on of f icial charts. On I March 1977, the United
States established a 200-mil e fishery conservation zone. And on
10 March 1983, President Reagan proclaimed a 200-mile exclusive
economic zone off the coasts of the United States, the
Commonwealth of Puerto Rico, and off the Northern Marianas
 consistent with the United Nations trusteeship agreement!, and
its overseas possessions. As specified by the President, wthe
exclusive economic zone remains an area beyond the territory and
territorial sea of the United States in which all states enjoy
the high seas freedoms of nav igati on, overflight, the laying of
submarine cables and pi pel ines, and other internationally lawful
uses of the sea" I 21$.

From the northern land boundary terminus with Canada to the
Seward Peninsula, facing Little Diomede Island in the Bering
Strait, the Alaskan baseline from which the territorial sea is
measured is approximately 922 nautical mlles in length. The
territorial sea off this part of the Alaskan coast incorporates
about 2,800 square nautical miles; the area enclosed between the
limits of the exclusive economic zone and the baseline is
approximately 143,500 square nautical miles [.22j.

In the Arctic, extended maritime Jurisdiction by the United
States and by its neighbors Canada and the Soviet Union has
created situations where boundaries are required �3!. In the
east the United States has claimed that its lateral limit w ith
Canada be an equidistant line. Canada, on the other hand,
argues that an extension of the land boundary along the 141st
meridian of longitude is the proper method to employ. The
Canadian assert!on is based on Its interpretation of nineteenth
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Tab l e 1
Primary Maritime Claims of Arctic States

Claim  I!

4 1212 3

200 200

Continental shelf �! 200m/E 200m/E 200m/E 200m 200m/E

200200 200Economic Zone

Conventions �!

1958 Territorial
Sea II, Contiguous
Zone

R�! R�!R�!

1958 Continental
Shelf

R�! RR�,5! R R�!

1982 LOS S S�!

1 Al I miles are nautical mil es;
2 m = meters; E = I imit of exploitation
3 S = signed; R = raiif ied;
4 With a statement
5 With a declaration;
6 With a reservation
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century treaties and on uni I ateral use of the extension for
domestic purposes. The relevant treaties are the 1825
Convention between Great Br I ta i n and Russia, In which the
boundaries between the two countries were del imited, and the
1867 treaty In which Russia ceded Alaska to ihe United States.
Both treaties described, in part, the eastern limit of the U.S.
A disagreement exists between Canada and the United States over
Canada~s contention that the boundary between the two states
continues seaward beyond the land territory along the 141st
meridian of longitude L24j. The United States considers that
the boundary, described in the 1825 and 1867 treaties, stops at
the coast I I ne.

The claims of the two parties have created a triangular-
shaped area encompassing approximately 6100 square nautical
mil es out to the 200-mll e limit  see Map 3!. Given the Interest
of both governments in exploring for and exploiting resources in
this area, it Is likely that further discussions will be
forthcoming in the near future.

The United States' western Arctic limits abut those of the
Soviet Union. Here, the 1867 Convention between the United
States and Russia is applicable to the limits of current
maritime Jurisdiction. Whereas the 1825 and 1867 Conventions
define, and subsequent practice confirms, the eastern limits of
the U. S. as a land boundary, the 1 867 Convention specifies, and
subsequent practice confirms, the western limits of the United
States extending out through marIne areas as the maritime
boundary. The 1867 Convention ceded all territory and ~IILL0~
east of the Convention Line to the U. S., thus the cession
included all maritime Jurisdiction appertaining to Alaska.

It is w ithout any doubt that Moscow places great importance
on its northern frontiers and that it views this area to be a
vast vulnerable zone. Strategically, the Soviet Union must give
the Arctic a high national priority, given that its neighbors on
the Arctic perimeter are NATO-aligned states. The Soviet
Unlon~s only northern ice-free port and large naval base at
Murmansk is located at its northwest tip near the Norwegian
boundary. The movement of Soviet vessels In and out of the
North Atlantic through the Norwegian Sea is closely monitored by
the Western states. For strategic and economic reasons the
Soviet government has an intense interest in maintaining the
capability of transiting the Arctic seas eastward from Murmansk
along its northern coast to the Bering Strait and the Pacific
coast. Concurrently, Moscow has placed severe restrictions on
foreign presence in these waters.

The Soviet maritime claims as they apply to the Arctic are
not entirely clear. There appears to be a di sti ncti on between a
~jgce and a Q~g treatment of the Arctic marine areas by
the Soviet Union. In particular, there are questions regarding
  1! the legal application of the so-cal I ed sector lines, �! the
status of certain bodies of waters in ihe region, and �!
navigation and overflight rights in this part of the Arctic.
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Soviet state practice does not always appear to reflect state
laws. Writers of scholarly works on Soviet maritime law seem to
rely on the writings of Soviet Jurists in determining Soviet
positions. Although some of the legal writings may be based on
information close to the source and may reflect the ~ of
the government, they neverthel ess are not pr imary documents,
they are not the laws or decrees.

It is unclear when the Soviet Union f irst claimed a twel ve-
mile terr I tor i al sea, and Butl er asserts that not untl I the
"adoption of the 1960 statute on the state boundary did the
twelve-mll e I imit of territorial waters f ind unequivocal support
in Soviet I egl sl ation» �5J. The twel ve-ml1 e territorial sea
claim most recently has been reasserted in the revised Soviet
Law on the USSR State Border, effective 1 March 1983. According
to Articl e 5 of the law, the territorial sea is to be measured
from the low-water I ine, or from straight basel ines. There are
no known straight basel ines cl aimed along the Arctic coastl ine
I 26j. Thus, based on the 1983 law, the territorial sea woul d be
measured from the low-water I ine of the mal nl and and i sl and
coasts as wel I as from Juridiclal bay closing I ines. There are
no known Soviet maps or charts publ ished and avail able to the
publ ic which depict its territorial sea or other maritime zones.

By a 15 April 1926 decree, the Soviet Central Executive
Committee decl ared as Soviet territory al I the land and lsl ands
"already discovered or discovered in the future" which at the
time of the decree were not recognized by the Sov iet Union as
belonging to another state. The I imits of this cl aim were given
as 32 degrees 04 minutes 35 seconds east longitude, on the west,
and 168 degrees 49 minutes 30 seconds west longitude, in the
east. In the west the claim dev iates from the said meridian as
it coincides with the eastern limits of the 1920 Spitzbergen
Treaty. Therefore, in accordance with this treaty, the Soviet
Union recognizes Norwegian sovereignty over the Svalbard
Islands. The meridian in the east is based on the Soviet
Interpretation of the 1867 United States-Russia Convention.
While the United States disagrees with the sector principle, it
does consider the meridian cited in the 1867 Convention as part
of a valid maritime boundary between the two states.

The uncertainty of Arctic geography is ev i dent in the 1 926
decree as Moscow lays claim to any islands found between the two
meridians which may not be known at the time. It is also
important to note that the Soviet decree claims ~ land
tel r i tor I es and that no mention I s made of the interven i ng
waters and ice. This aspect of the decree has been the focus of
much consternation among many Soviet Jurists, several of whom
f irmly bel ieve the entire Arctic sector should be under Sov iet
sovel eignty. Others bel leve that, due to the unique geography
of the region, the basel ine from which to measure the
territorial sea and other maritime zones shoul d be along the
fringe of ice as wel I as along the land territory L27j. A 1932
article publ ished by the legal adviser to the USSR People~s
Commi ssar I at for Foreign Af fairs, however, rei terated that the
1 926 decree merely defined the area in which the Soviet Union
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laid claim to lands discovered and undiscovered �8!. After an
extensive review of Soviet legislation and practice, Butler
concludes that nothing suggests that the coordinate values
publ i shed in the 1926 decree were meant to def ine the I imits of
Sov let soverei gnty. In fact, "f orei gn commerci al vessels,
research vessels, fishing and seal ing craft, warships, and
submarines have frequented the seas north of the Soviet Union
without protest. So too have manned, drifting ice stations
crossed from ~sector' to ~sector~ without an al legation by any
Power that territorial rights had been breached" �9!.

The Soviet Union asserts that foreign ships do not enjoy
complete navigational freedoms in the Arctic waters north of iis
coasts. Perhaps the most celebrated case in which a ship was
denied th i s freedom occurred in 1967 when Moscow adv i sed
Washington that transit by U.S. Coast Guard icebreakers through
the Y I I 'kitski I Strait, which connects the Kara Sea to the
Laptev Sea, woul d be a v iol ation of Sov let I aw. The Uni ted
States cancel led the transit and protested the Soviet position
that warships are required to receive permission prior to
tr ans i t i ng th e terr I tor i a I sea �0$ .

To determine accurately the rights of the Soviet Union and
of the maritime states wishing to transit these waters, the
legal status of the various seas  Kara, Laptev, East Siberian,
and the Chukchi! situated north of the Soviet Union and, in
particul ar, of the straits which connect these seas must be
determined. Although many lawyers have already addressed these
Issues, they should be reviewed in I lght of  I! the 1983 USSH
state border I aw, and �! a 1983 Sov i et decree regardi ng the
rul es of sa I I I ng by farci gn war sh I ps through i ts terr i tor i al sea
and internal waters. Only brief comments w il I be made on these
legal documents in this paper.

The 1983 Law on the USSR State Border does not cl ari fy the
status of the Arctic waters. Artlcl e 3 def ines the USSR state
border, unless otherwise stipulated by international treaty, as,

�! at sea along the outer I imit of the territorial waters
 territorial sea! of the USSR ...." Then in Articl e 6 the
internal waters of the Soviet Union are def ined, in part, as
"the waters of gul fs, bays, inlets and estuaries, seas and
strai ts hi stor i ca I I y bel ongi ng to the USSR." Wh I ch bodl es of
water may fit this historical regime2 No specifics are given.
Innocent passage through the territorial sea is provided for in
Articl e 13; foreign warships are given the right of innocent
passage "in accordance with the procedure laid down by the USSR
Counc I I of Mini ster s. " No f urther exp I anat i on i s g i ven I n th i s
law about the passage of foreign vessels.

The innocent passage of foreign warships is sl ightly
cl arif ied in "The Rules of Sail ing and Stopovers of Foreign
Warshi ps in the Terri tor I al Waters  Terr i tor i al Sea! of the
USSR, Internal Waters and Ports of the USSR, " which was ratified
by Council of Ministers~ Decree No. 384 on 28 April 1983. In It
are no explicit requirements for prior permission, but several
provisions may restrict warship passage in the Arctic region.
Article 5, titled "Pilotage and Ice-Break i ng Escort, " states,
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While sall ing and staying in the territorial waters
 territorial sea! of the USSR, in internal waters and
ports of the USSR, foreign warships are obl iged to use
the services of piloting and ice-breaking support in
those regions where piloting and ice-breaking services
are compul sory.

Article 6, titled Restricted Regions of Navigation, states,

In the territorial waters  territorial sea! of the
USSR, in the internal waters and ports of the USSR,
foreign warshl ps may not enter areas in which by
deci s I on of competent Soviet author i tl es the sall I ng
and stopover of foreign warships Is prohibited. The
establ ishment of such areas is announced in the Notice
to I4lari ners.

The right of innocent passage is provided for in Articl e 8 which
states,

Foreign warships in the territorial waters
 territorial sea! of the USSR enjoy the right of
innocent passage provided they observe the statutes of
current regulations, laws and rules of the USSR
relating to the established procedures In the
territorial waters  territorial sea! of the USSR and
also to the international agreements of the USSR.

Finally, Article I 2 � Routes and Systems of Traffic
Distrlbutlon � provides that,

innocent passage of foreign warships through the
territorial waters  territorial sea! of the USSR aimed
at transiting territorial waters  territorial sea! of
the USSR without entering Internal waters and ports of
the USSR is permitted on routes normally utilized for
international navigation ...

Following the above articles, specific areas are cited: the
Baltic Sea, Sea of Okhotsk, and the Sea of Japan. The Arctic
Ocean seas and the Bering Sea are not listed, an omission which
may be interpreted to mean that the Soviet Union does not view
its Arctic seas as open to international navigation.

Although a prior permission clause Is not included in the
above Rules and Regulations, there remain several provisions and
inferences to give maritime states cause for concern. For the
time being the Soviet Union may intend not to be explicit on the
status of the Arctic waters off Its coast.

5acxax
Norway presently claims a four-mil e territorial sea and a

200-mi I e economic zone around its mal nl and. Two-hundred-mi I e
f ishery zones have been decl ared for Jan Mayen and Svalbard
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L31j. Princi pal Arctic issues presently of concern to Norway
are the overlapping maritime cl alms made by the Sov iet Union to
the east and Denmark in the west and the status of the waters
and seabed around Sval bard.

In its Arctic region Norway has negotiated boundary
agreements with Iceland and with the Soviet Union. In 1 981 it
signed an agreement with iceland establish I ng a continental
shelf boundary which is to coincide with their respective
economic zone claims. On 28 May 1 980, the two countries agreed
to recognize Iceland's 200-mll e economic zone in areas between
Iceland and Jan Mayen where the distance between their basel ines
was less than 400 miles. Thus, Norway's economic zone is
truncated to its south whil e Iceland is allowed to extend its
zone a full 200 mil es off its northeast coast. included in the
1981 agreement, which entered into force 2 June 1982, are
provisions for cooperation in a specified area, which straddles
the boundary, In hydrocarbon exploration. The 1981 agreement
essentially accepted the recommendations that a three-man
Arbitral Commission had made earlier that year L323.

Norway and Denmark w il I have to delimit a boundary as the
basel ines between Greenland and the west coast of Jan Mayen are
less than 400 mil es distant. Effective June, 1980, Denmark
established a 200-mil e f I shery zone around the entire island.
Norway believes an equidistant line would be appropriate in this
area; there are indications that Denmark~ s position is that its
resource zone should extend further to the east beyond a median
line. Apparently, Denmark presently is fishing in the area of
overlap. In fact, in an Interesting diplomatic development, in
August of this year Iceland presented to Denmark a note which
protested Danish fishing of capelin stock within Norway~s Jan
Mayen economic zone. No known negotiations between Norway and
Denmark to delimit this area have yet occurred.

In 1958 Norway and the Soviet Union delimited their
territorial sea and continental shelf boundary in the
Yarangerfjord $33j. The boundary terminated on the midpoint of
a hypothetical closing line between specified points on each
coast. At this point the boundary is only 13.5 mlles seaward
from their respective coastlines, thereby leaving a substantial
area of the Barents Sea  about 60,000 square miles!, now within
their national Jurisdiction, to be delimited. The Norwegian
position is that the delimitation should be an equidistant line
giving ful I effect to al I Norwegian territory, including the
Islands of Sval bard. The Soviet Union, citing "special
circumstances, " argues against the use of the equidistant line.
According to Ostreng, these "special circumstances, " though not
known In detail, would include the "sector claim, economic,
demographic, security-political, and other aspects" of the
region L34j. Several rounds of negotiations have been held
since 1 974, but with little progress toward resolution of the
boundary. In 1977 an interim fisheries arrangement was reached
with the creation of a "grey zone. " This zone incorporates
about 26,000 square miles, of which approximately 8,900 square
miles Is in undisputed Norwegian waters and about 1,200 square

504



miles I ies east of the equidistant I ine in undisputed Soviet
waters L35!. In this provisional agreement each state has tee
right to f ish in the designated zone  see Map 4!.

From this bilateral matter arise two issues which are of
interest to the internatl ona I communi ty: the Sov let sector
claim and the status of the waters and seabed surrounding
Sval bard. Much has been sai d earl ler on the Sov let sector
cl aim. The app I ication of these sector I ines, however, is
somewhat uncl ear. Whi I e it appears that, in the course of
maritime boundary discussions with Norway, the Soviet Union is
attempt i ng to use these sectors to del imi t mar i time
jurisdiction, Moscow has never publ icly changed its position
that the meridians cited in the 1926 decree were to be
del imiters of anything but lands claimed by the Soviet Union.

Norway's sovereignty and I egal regime over Sval bard is
based on the 1 920 Treaty Concern I ng the Arch I pe I ago of
Sp1 tzbergen L36!. Signator i es were given certal n r i ghts,
priv I I eges, powers, and immunities subject to the provisions of
the treaty I 37!. Whereas the term "territorial waters" is used
several times in Articl es 2 and 3 of the treaty, there is no
mention of any other type of maritime zone to which the treaty
applies. Several authors have provided legal commentary on the
use of the term "territorial waters" and its placement in tne
treaty as it applies to the rights of countries other than
Norway to marine areas beyond the limits of the territorial
waters f38!. In 1 970 Norway proclaimed a territorial sea of
four miles for Sval bard which, in Norway' s view, delimited tne
treaty's seaward limits.

One outstanding issue relates to the status of tne
continental shelf around Svalbard. According to Ostreng,
Norway's general position is that, under the 1958 Convention on
the Continental Shelf, Norway' s continental shelf extends from
its mainland up to and north of Sval bard L39!. The question
arises as to whether the continental shelf north of Sval bard is
the natural prolongation of Norway proper, on which Sval bar d
sits, or whether Sval bard has its own shelf. If Sval bard has a
continental shelf, does Norway have exclusive jurisdiction or
are rights conveyed to the signatories of the treaty2 According
to Bernhardt, on several occasions Norway has said that Svalbard
does not have a continental shelf, but that the shelf is tne
northward extension from the Scandinavian mainland L40!. By
claiming the shelf in this way, Norway avoids the interpretative
questions associated with the 1920 treaty. Norway's position on
th i s quest i on undoubtedl y inf I uences its strategy in i ts
bilateral talks with the Soviet Union. As noted by Ostreng, a
number of states, including the UK and the U.S., have reserved
their rights on this questions of def ining the continental shel f
around Sval bard L41!.

Qanma cd
Denmark~s Arctic claims pertain to Greenland which, I IKe

other Danish coasts, has a three-mii e territorial sea. By a
1980 Ordinance Copenhagen cl aimed a straight basel ine system
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around Greenland from which the territorial sea and f ishery zone
is to be measured f42!. In the same ordinance Denmark cl aimed a
200-mile f ishery zone north of 75 degrees off Greenland's west
coast and north of 67 degrees of f the east coast.

The coordinates cited in the 1980 Ordinance regarding the
f ishery zone for the west coast coincide with the continental
shelf boundary turning points agreed upon with Canada in their
197$ treaty. Of f Greenl and~ s east coast Denmark cl aims an
equi di stant I inc in areas where Greenl and~ s basel inc i s I ess
than 400 miles from Iceland and from Svalbard. Where Norway~ s
Jan Mayen is less than 400 mi I es from Greenl and, Denmark has
stated that its "f ishery jurisdiction w il I not for the present
be exercised beyond the I ine which is everywhere equidistant
..." �3!. Ical and's current complaint that Denmark is f ishing
the capel in stock east of the equidistant I ine suggests that
Denmark may not now respect the I ine in this area. Boundaries
have yet to be determined to the east of Greenland with either
Icel and or Norway  Jan Mayen and Svalbard!. The del imitation of
the Svalbard boundary may be compl icated by the status of the
continental shelf adjacent to Svalbard.

Canada's claims in the Arctic are most definitely
influenced by the unique conditions found in this region.
Perhaps the one event that crystal I Ized Canada~ s claims and
legal positions In the Arctic was the 1969 Northwest Passage
transit by the Icebreaker-tanker S. S. 3~~. This shipping
feat, Implemented without prior permission of the Canadian
government, was viewed by Ottawa as a challenge to its sovereign
integrity in the Arctic. It also signaled the opening of a new
era of activity in the Arctic, in which Canada wanted to play a
substantial control I I ng role.Following this 1969 passage through these Arctic waters,
the Trudeau government sought to develop a northern policy
which, through unilateral legislation, could control Canada~ s
Arctic area. Canada' s first action in 1 970 was to extend Its
territorial sea from three to twelve mlles. Broadening the
territorial sea belt meant that there was no Northwest Passage
route solely through high seas corridors; this action brought to
a head the issue of the status of the Canadian straits. The
United States, anong other states, is firm in its position that
straits in this area are international straits and that ships
enjoy the rights accorded to them under international law.
Although not presently a "hot item, w this transit issue remains
a major concern for the United States.

Also in 1970, Canada amended its Territorial Sea and
Fishing Zones Act to adopt straight baselines for the
measurement of the territorial sea and fishing limits along the
coast of I abrador as wel I as along the coasts of Nova Scotia,
British Columbia, and Newfoundland, Next came the Canadian
Shipping Act of 1970 which placed strict anti-pollution
standards on ships operating in the waters enclosed by the
Fisheries Act amendment. With regard to the Arctic region the
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most important and controversial Canadian action came with the
passage, in 1970, of the Arctic Waters Pol lution Prevention Act.
This legislation asserts that the Canadian government has the
right to protect its Arctic waters north of the 60 degree
paral lel of north latitude for a distance of 100 miles from the
coast. Within the law there are provisions rel ated to ship
construction, waste disposal, and navigational standards. As
was true of Ottawa~s assertion about the status of the Arctic
waters and straits, the United States has severe reservations
about this piece of legislation as wel I L44!.

Impl icit in the various Canadian claims in the Arctic is a
sector claim similar to that made by the Soviet Union. In fact,
it is bel ieved that it was a Canadian of f iclal in 1907 who f irst
presented the theory. Although Ottawa has never off icial ly
procl aimed the sectors, there are several indications that the
Canadi an government does not tota I I y di savow the cl aim. One
manifestation of Canada~ s sector claim is the publ ication of
off icial charts on which the sectors are depicted. An example
is Canadian chart No. 7000 titled L45!. On
it symbol s, identical to the international boundary symbol, are
used along the 60 degree west and the 141 degree west meri dl ans
of longitude north to the North Pole. These meri dlans have been
used to del imit various zones cited in Canadian legislation,
including the Arctic Waters Pol lution Prevention Act. And, in
the west, the 141st meridian, along which much of the Alaska-
Yukon land boundary runs, is the basis of the Canadian maritime
boundary cl aim with the United States. In the east the present
Canadian continental shel f boundary with Denmark terminates at
the 82 degree 13 minute paral lel; any northern extension is
I ikely to be based on the equidistant method.

CONC US ION

In summary, it Is ev ident that the north pol ar region
exhibits unique geographical character i sties, character i sties
common to a frontier. Nothing In the Arctic is that wel I known
or understood, the area has been utilized minimal ly, yet the
prospects are that in the coming years man~s presence here wil I
expand. This trend wil I likely create some conf l ict of
interests between the users: the explorers, the exploiters, the
shippers -- and those who desire to maintain control over the
activ ities: the permanent residents, the environmental I sts. It
Is almost certain that unilateral actions by any interested
group or government w i I I only serve to compl i cate matters.
Given the fragile nature of the environment, man cannot afford
to have a major accident here. At the same time, there are
international legal rights that al I states should enjoy in
certain maritime areas. Thus, these interests must be bal anced
and agreed upon through discussions at the bi I ateral and
multi l ateral level s.
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POL IT ICAL AND BOUNDARY ISSUES
AFFECT ING ARCT IC ENERGY RESOURCES

Dav id A. Col son
Assistant Legal Adv iser for Oceans,

International and Scientlf ic Affairs,
Of f ice of the Legal Adv I ser

Department of State

I welcome the opportunity to parti ci pate in this Panel on
Arctic Energy Resources. I have been asked to discuss some of
the political and boundary issues in the Arctic which touch upon
energy resource development.

As I am sure you will appreciate, this is a sensitive
subject. Some of the issues are currently under negotiation,
and it would not be appropriate for me to comment on those
negotiations or on the views of other governments other than to
say what is already on the public record. In addition, I must
add the normal caveat that the views I am about to express are
my own and do not necessarIly represent those of the United
States Government.

Dr. Smith has described for you the physical and political
geography of the Arctic. He has stated that five states � the
United States, Canada, Denmark, Norway, and the Soviet Union
rim the Arctic. For the purposes of my remarks, the Arctic I
will address ls that area generally north of the continental
land masses. Accordingly, it is striking, but perhaps not
unusual, that the legal and political issues between these five
states in respect of their relationships In the Arctic relate In
large pari to matters of ocean use.

The central point of my comments Is that while the Arctic
presents man with new challenges, these challenges are largely
technological In nature. The legal and political regime of the
Arctic is generally well established, following traditional
patterns for oceans use. Whil e there may be a few unique
political and I egal concepts associated with the Arctic, either
these concepts are not generally accepted or they do not
significantly alter the traditional ocean regime. Also, while
there may be differences or disputes between states concerning
their activities in the Arctic arising under traditional ocean
concepts, the nature of those differences or disputes does not
differ significantly from the disputes or differences those
states may have In other regions.

My discussion today will be divided into two parts. In
Part I, I will discuss the general ocean regime in the Arctic.
In Part II, I will discuss two arguable exceptions to the
general regime, namely the sector theory and Article 234 of the
1982 LOS Convention.
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PART I

The f lve states of the Arctic al I have been active
participants in the three United Nations Conferences on the Law
of the Sea. Whil e their positions on each of the pertinent
concepts and Issues do not necessarily fully correspond, there
is similarity In their basic viewpoints. All five states are
parties -- not merely signatories -- parties to the 1958
Convention on the Continental Shelf. Denmark, the United
States, and the Soviet Union are parties to the 1958 Territorial
Sea and the Contiguous Zone Convention and the 1958 High Seas
Convention. Canada signed these two conventions, which Norway
declined to do.

More recently, we have seen even greater correspondence in
general legal theory among the five states. AII five states
actively participated in the work of the Third United Nations
Conference on the Law of the Sea. All but the United States
have signed the 1982 Convention on the Law of the Sea. Whil e
the United States has not signed the 1982 Convention, the
President's U.S. Oceans Policy Statement of 10 March 1983 makes
it clear that In respect of the provisions relating to
traditional uses of the oceans, the United States will respect
the rights of others as set forth in the 1982 Convention so long
as the rights of the United States also are respected. Thus, as
a starting point, one may look to the 1982 Convention as
ref I ecting the general legal pr I nci pl es which w ll I guide the
actions of these five states in the Arctic.

Accordingly, each state may claim no more than a twel ve-
nautical-mlle territorial sea, measured from baselines drawn in
accordance with international law. Each state may claim a 200-
nautical-mll e exclusive economic zone, wherein it has sovereign
rights for the purpose of expl or I ng and exploiting the natural
resources of the zone. And each state is entitled to its
continental shelf, which may extend beyond the 200-nautical-mile
I imit in some cases. L ikew ise, each state, I ike al I other
states, may exercise the freedoms of navigation and overflight
in all maritime areas beyond the territorial sea. In the
territorial sea, all states may engage in innocent passage and
in straits used for international navigation, all states may
engage in transit passage. Where the 200-nautical-mile zones or
continental shelves overlap, maritime boundaries will be called
for.

I would hope that the foregoing paragraph would not be
controversial in the legal advisers~ offices of the foreign
ministries of the five states concerned. It describes a general
oceans regime -- the same regime which is generally applicable
in all parts of the world. It Is a sign of hope for the future
of the Arctic that all five of these states are prepared to see
the same general regimes applied In the Arctic.

Not surprisingly, if one looks at the specific legal issues
associated with each regime, one w il I see that there are
differences between the states concerned as to the proper
application of the legal principles associated with each general
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regime. In some cases, these differences ref I ect no more than
general differences the states may have on law of the sea
issues. In other cases, these differences arise due to unique
character i st i cs of the Arctic. Sometimes the di f ferences
reflect the maintenance of positions of principle asserted prior
to negotiation to resolve speci f ic problems. In other cases,
the differences reflect interpretation of the law in I ight of
particul ar national interests or perspectives.

Let me il lustrate the nature and scope of these differences
by addressing nine different law of the sea regimes: basel ines,
arch I pel agoes, the terr i tor I a I sea, innocent passage, trans i t
passage, fisheries Jurisdiction, continental shel f Jurisdiction,
Jurisdiction in respect of marine pol lutlon, and maritime
boundaries. For the most part the examples that I wil I cite
reflect United States and Canadian practice. This Is because I
am more famil lar with that practice, not because the issues do
not arise in rel ation to the other states concerned.

QaaaLiam
The measurement of the extent of maritime Jur I sdlctlon

begins with the basel ine from which the breadth of the
territorial sea is measured. The general rule is that The Iow
water I ine along the coast is the basel ine. In some regions,
which may be present in some Arctic locales, straight basel ines,
as described by Article 7 of the 1982 Convention, may be drawn.

There are two basic basel ine issues in the Arctic. Dr.
Smith has described one of them. As a matter of fact, despite
satellites, the expenditure of large sums of money, and good
faith efforts, the determination of baselines in the Arctic
remains difficult for lack of good information. This Is
principally due to the absence of adequate charts of the area.
The baseline drawn on a chart by a foreign ministry lawyer in
the capital will not make much sense to a navigator finding his
way in the Arctic if the chart was wrong in the first place.
But this is a problem which will be resolved with time. As
man~s activities ln the Arctic increase, priority will be given
to a more accurate charting of the Arctic coast.

The other problem, of a more fundamental legal character,
relates to exceptions to the normal baseline rule: one
exception relates to the regime of historic bays, another
relates to a less well-defined regime of historic waters. The
reason that baselines are important is that they delimit
internal waters, in which the international community's rights
are analogous to those in land territory, from the territorial
sea, wherein the international community begins to have
significant rights to the use of the ocean. States seeking to
detract from the rights of the international community will
occasionally do so by avoiding recognized baseline practice and
making historic bay or other historic waters claims.

The 1982 LOS Convention recognizes that there is such a
thing as an historic bay  Article 10�!!, and, as a matter of
international practice, there is some understanding about the
bays to which such a regime might apply. The international law
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and practice is far less clear with respect to waters, other
than bays, which are cl aimed as historic. Such waters are not
mentioned in the I OS Convention. Nonethel ess, there I s a
tendency at times, especial ly in the Soviet Union, to think of
Arctic waters off their coast as "historic" and thus, in I aw of
the sea terms, to give them the character of internal waters
where the international community has no rights. Because of the
restriction upon navigational rights and freedoms such a regime
impl les, the United States objects to any impl ication that
Arctic waters have a degree of historicity that might make them
the subject of an internal waters regime.

In geographic terms, there are several archipelagoes in the
Arctic Ocean, the most notable possibly being the I arge Canadian
archipelago north of this continent. But it was common ground
at the Th I rd U. N. Law of the Sea Conf erence that the
archipelagic regime, set out in Part IV of the Convention,
appl les only to an archlpel aglc state -- def ined for purposes of
the Convention as a state constituted whol ly by one or more
archipelagoes and perhaps other islands. In other words,
mal nl and states may not take advantage of the arch i pel agi c
prov i s i ons of the LOS Convent i on.

Accordingly, if a state wishes to draw straight basel ines
in the Arctic, it may not do so under Part Iy of the Convention.
It must, instead, draw them in accordance with Articl e 7. One
requirement of that art I cl e and the Internet i one I Court of
Justice~s teaching on this subject is that the straight
basel ines may not depart to any appreciabl e extent from the
general direction of the coast. Straight basel ines may connect
islands only when they are»fringing" islands along the coast,
al igned in its general direction. This would seem to preclude
straight basel ines from being drawn, for instance, from one side
of the Canadian mainland, up and around the Canadian islands to
the other side of the Canadian mainland, having the effect of
making al I the water inside such I ines internal waters. Rather,
in appropriate situations straight basel ines coul d be drawn
along the mainl and coast and along the coast of the isl ands.
This would make the waters I andward of those basel ines internal,
but the waters seaward would be subject to regimes of innocent
passage, transit passage, or the freedom of nav i gati on and
overf I ighi, as appropriate.

No state In the Arctic claims a territorial sea greater
than twelve nautical mlles, the maximum breadth provided for by
the LOS Convention. The Presl dent~ s Oceans Pol icy Statement of
10 March 1983 says that the United States wil I recognize such
claims so long as they take account of the international rights
of other states. With this movement away from its traditional
three-naut I ca I-ml I e pos i ti on, the Uni ted States no I onger
disputes In principle the breadth of the territorial sea with
the other states of the region.
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In general, one woul d expect that al I Arctic states woul d
agree that the regime of innocent passage appl les in the
territorial sea in the Arctic. But as a matter of practice,
some Arctic states have asserted substantial restrictions upon
the right of all states to innocent passage in the territorial
sea in the region. The legal reasoning is unclear, but it would
seem that a concern for internal security prompts the Soviet
Union to take very restrictive measures concerning passage off
its Arctic coast. The recent incident in which the Soviet Union
stopped and detained the U. S. vessel ~i~  and its crew is an
Illustration. Likewise, Canada asserts broad Jurisdiction for
the coastal state to control passage, because of the fragii e
Arctic environment. It would seem to be Canada~ s position that
the movement of an oil tanker through its territorial sea in the
Arctic is inherently non-innocent.

The United States does not share these I egal perspectives.
The navigational rights and freedoms traditionally enjoyed by
all states in and over the oceans are applicable In Arctic
waters as they are elsewhere around the globe. Arbitrary
interference with those rights and freedoms, whether in the name
of securi iy or In that of environmental protection, cannot be
accepted. Nevertheless, coastal state environmental concerns
can be reconciled with navigational interests, and it is clear
that some practical way can be found to protect navigational
rights as commercial maritime transportation systems become the
order of the day in the Arctic.

Likewise, the same may be said for the regime of transit
passage. The United States takes the view that the transit
regime applies to all straits used for international navigation
In the Arctic, Including the famed Northwest Passage, through
which the United States oil tanker 5~~ voyaged in the late
I960s. My remarks with respect to the Soviet Union and Innocent
passage would apply equally to the regime of transit passage,
and I will not belabor the issue here. Canada also would have a
different view from the United States � likely taking the
position that there are no straits used for international
navigation in its Arctic waters.

Here we have a major legal difference. But let us look at
it from a practical perspective. The right of transit passage
has great strategic importance for the United States which
cannot be compromised. But it is not in this context that there
is a tension between the maritime mobility concerns of the
United States and the environmental Interests of Canada.
Rather, that tension would occur in the commercial navigation
context, in which context exercise of passage rights in Arctic
waters will require substantial coordination with the coastal
state � if only to assure availability of hydrographic,
meteorological and icebreaking services. In effecting this
coordination coastal and maritime states can reconcii e their
respective interests. Indeed, one may predict that there is
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never going to be a major maritime system using Canadian straits
in the Arctic unl ess the regime in those straits Is sati sfactory
to al I concerned, particularly Canada and the United States.
Navigational rights can be preserved without Jeopardiz ing
legitimate coastal state interests.

Elahacies
Under internati one I I aw, al I states may cl aim f i sher I es

Jurisdiction out to 200 nautical mlles from the coast.
Depending on the locale, the waters of the Arctic may or may not
be rich in f isherles resources. The nature of the jur I sdiction
claimed in the Arctic, however, has not proven to be different
from that claimed elsewhere.

As noted earlier, all the Arctic states are parties to the
1958 Convention on the Continental Shelf, and each state has
extensive shelf areas in the Arctic which it looks to as a
source of significant hydrocarbon potential. The rights to the
resources of the continental shelf are exclusive, residing
solely In the coastal state.

One issue that remains to be determined is the outer limits
of the continental shelf. This is not a problem unique to the
Arctic. In many parts of the world, states may be reluctant to
identify the outer limits of their continental shelves until
further scientific exploration Is done of their coastal areas.

The United States Outer Continental Shelf Lands Act
Amendments of 1 978 define "outer continental shelf" as "al I
submerged lands lying seaward and outside of the area of lands
beneath navigable waters ... and of which the subsoil and seabed
appertain to the United States and are subject to its
Jurisdiction and control." The United States regards this
definition as being consistent with both Article I of the 1 958
Convention and Article 76 of the 1982 LOS Convention, both of
which the United States also regards as being consistent. The
Presl dent~ s Proclamation of the United States Exclusive Economic
Zone and accompanying Oceans Policy Statement of 1 0 March 1 983
confirm exl sting United States continental shelf Jurisdiction
out to and beyond 200 nautical mil es. The President~s Oceans
Policy Statement also makes clear that the United States w il I
respect maritime claims of other states that are consistent with
international law as ref I ected in the U. N. Convention on the 'Law
of the Sea  e. g., the continental shelf definition conta I ned in
Article 76! if the U. S. rights and freedoms In such areas are
respected by the coastal state. Whil e no precise geographic
description of the outer limits of the continental shelf has
been adopted by any of the states in the Arctic, there Is no
doubt that, under whatever criteria are applied, the continental
shelves of several states w il I extend beyond 200 nautical miles
from the coast in some instances. For the United states the
shelf in the Arctic~ s Beaufort Sea w il I include the Chukchi
Plateau north of Alaska.
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We have heard several speakers refer to the fragile Arctic
environment. Canada, in particular, has been especial ly
sensitive to protecting this environment. To that end, Canada
passed in 1970 the Arctic Waters Pol lution Prevention Act, to
have appl icatlon to a distance 100 nautical miles off the
Canadian Arctic coast. Passed In 1970, In response to the 1969
Northwest Passage voyage of the ol I tanker S.S. M~atl, the
act �! establ ished a 100-nautical-mile pol lutlon control zone
around the Canadian Arctic coast; �! prohibited the disposal of
"waste" in that zone; and �! establ ished strict construction,
manning, navigation and rel ated standards, as wel I as f lnancial
responsibil ity provisions for al I vessels operating within the
100-nautical-mil e zone. At the same time, Canada extended its
territorial sea to twel ve nautical mil es, thus extending
Canadian territorial sea Jurisdiction over the entire breadth of
certain portions of the Northwest Passage.

The United States protested immediately and has rai sed this
Issue with Canada on subsequent occasions. The United States
considers that traditional rights and freedoms apply In the
waters of the Northwest Passage f or vesse I s of al I states.
Canada takes a more restrictive view, even suggesting on
occasion that by virtue of the possibl e pol lutlon hazard, mere
transit of these waters by oil tankers would not even be
considered Innocent passage.

That having been said, it is clear that the environment of
the Arctic requires special protection. The United States
believes that through bilateral and regional agreements the
environment can be protected without calling into question
fundamental navigational freedoms.

Bau0JIaclm
There are a handful of maritime boundaries in the Arctic�

that in the Beaufort Sea between the United States and Canada,
that between Canada and Greenl and, between Greenl and and
Norway ~ s Jan Mayen I sl and, between Green l and and Sval bard,
between Iceland and Jan Mayen, between Norway and the Sov let
Union, and between the Soviet Union and the United States.

Not unl ike states making boundary claims in other regions
of the world, these f ive states make boundary cl aims in the
Arctic consistent with their interests and their particul ar
views of international law, incl uding agreements in force
between them. Each government has, or no doubt can come up
with, a detai I ed I egal rationale in support of its position.
Only the Soviet Union would apply slmil ar methods to both of its
boundaries, looking for a boundary fol lowing a I ine of longitude
I n both cases. Norway seeks boun dar i es based upon str i ct
appl ication of the equidistance method with the Soviet Union and
Denmark, but would al low areas beyond the equidistant I ine to go
to Icel and. Denmark uses equi di stance w ith Canada, but woul d
seek areas beyond the equidistance I ine in the vicinity of Jan
Mayen. The United States and Canada each use equidistance in
one boundary and a I ine of longitude in the other: the U.S.
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uses a I ine of longitude as part of its boundary with the Soviet
Union and an equidistance line with Canada, and Canada uses a
line of longitude with the United States and an equidistance
line with Denmark.

Leaving aside the case of a boundary already established
pursuant to agreement, the assertion that a line of longitude,
or an equidistant line, reflects an equitable boundary is not
unique to the Arctic. Many states in other regions view the
application of the equidistance method as a means of achieving
an equitable boundary. Moreover, lines of latitude and
longitude, or other lines generally perpendicular to the general
direction of the coast, are asserted to be equitable boundaries
in other cases.

Thus, as In other parts of the world, some boundaries are
resolved, but most are not. In some boundary areas of the
Arctic, the size of the area in dispute is substantial. Dr.
Smith has outlined these differences and I need not go Into them
further. I only note, again, that the positions concerning the
respective rights and Jurisdictions between states arise out of
traditional legal principles, not out of considerations peculiar
to the Arctic.

PART II

Now let us look to the two possible exceptions to the
traditional ocean regimes: the sector theory and Article 234 of
the 1982 LOS Convention.

The sector theory is interesting and has to be examined
carefully. Depending on Its meaning, and In the best case
analysis, we may find that perhaps its bark is worse that its
bite. However, it is a theory that in the worst case woul d
ful ly overturn the traditional law of the sea in the Arctic.

The Soviet Union and Canada are the principal theoreticians
of the sector theory. In the ear I y twent i eth century, the
theory was a legal argument put forward to cl aim land territory
between two meridians when at the same time It was not possible
to effectively occupy such land, as traditional law would have
required. As time passed, the idea has been put forward that
the merldlans which mark these sector claims do more, enclosing
the waters within the claim as something akin to Internal waters
or territorial sea. If that were to be the case, al I the area
north of Canada and the Soviet Union to the North Pole woul d be
closed to the exercise of traditional maritime rights by other
states.

Neither Canada nor the Soviet Union has ever gone so far In
any of f ici al sense, al though writers in both countries have
propounded such views. One also notes that both states maintain
boundary posi tl ons cons i stent w I th thei r respective sector
claims and that both states take a restrictive view toward
navigation off their Arctic coasts.
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For instance, the 26 April 1926 Decree of the Presidium of
the Central Executive Committee of the USSR prov ided that "al I
lands and Islands, both discovered and which may be discovered
In the future ... located in the Northern Arctic Ocean north of
the shores of the  USSR! up to the North Pol e between
Ldel ineated meridi ansi' are procl aimed to be the territory of the
USSR." The easterly meridian of the decree foi lows the Soviet
depiction of the 1867 Convention Line, which the USSR apparently
extends to the North Pol e. Whl I e Sov iet schol ars have put
forward arguments that the waters enclosed by the sector I ines
are the "territory«of the USSR, the Soviet Government has never
made such a cl aim. The USSR, however, does take a very
territorial ist approach toward the navigation of foreign flag
vessel s in waters of f its northern coast. We understand i ts
position In this regard general ly to be based on an argument
that these waters constitute historic waters in which
traditional navigation has not been exercised and in which there
are neither rights of transit or innocent passage, nor freedom
of navigation. The United States, of course, as I mentioned
earlier, does not concur with the Soviet position.

Canada, and its writers, have been a bit more ambiguous
w ith respect to Its v iew of the sector theory. Canadi an
off icials and writers have given a variety of opinions on the
subject, not al together consi stent. But no Canadi an government
has formal ly espoused the theory In a territorial i st sense, and
in 1969, then Prime Minister Trudeau stated the view of his
government that the sector theory does not apply to water and
ice. There is no question, however, that Canada cl alms al I
islands fal I ing within its sector and that it has advocated a
cl aim to a maritime boundary on its west at the 141 degree west
I ongi tude mer I di an. Moreover, to Its east, the northernmost
point of the boundary with Greenland stops within Davis Strait
before an appropriate sector I ine would extend northward. These
actions, coupled with a Canadian outer continental shel f program
that uni I ateral ly used the 141st meridian and the appl ication by
Canadian I aw of the Arctic Waters Pol lutlon Prevention Act to
the 141st meridian, gives one pause when one asks whether Canada
does in fact espouse a sector theory that has at least some
ser I ous negat i v e imp I i cat I ons f or nav i gati on.

In considering the sector theory, there Is one additional
point that I would I ike to make. The most negative feature of
the sector theory is the restrictive nature of the navigation
regime that some would argue is appl icabl e within the sector.
But that assertion of Jurisdiction is independent of the I Ines
which def ine the sector. Those I ines may be straight, crooked,
zigzag or curved. States act restrictively in the Arctic if
that is how they def ine their national interest, whether or not
mer I dl ans mark the 1 r mar i time boundar I es. Mor cover, Just
because a state bel leves that a maritime boundary shoul d fol low
a meridian of longitude does not mean that that state claims the
waters within the boundary as internal, nor that it asserts a
restrictive navigation regime of f its coast.
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Thus, as a matter of pr act i ce we see some cur i ous th i ngs
about the sector theory:

The governments espousing such a theory have never argued
that the sector cl aim appl ies to maritime space in a
territorial sense.
No international law of the sea convention has ever given any
credence to the sector theory in any form. Traditional law
of the sea rul es apply in the Arctic.
The states which have sector cl aims to land territory have
asserted restrictive navigation regimes off their Arctic
coasts and have maintained maritime boundary claims
cons l stent w i th thei r sector cl aims but have sought to
Justify these cl aims under more traditional prlnclpl es of
international law.

Accordingly, it is not the sector cl aim itsel f which has
been the basis for Arctic Jurisdictional cl aims; those cl aims
have been made notwithstanding the sector claim, and fal I far
short of what might be claimed under a sector theory. In my
view, the sector theory is real ly only a rational ization to
Justify an already identif ied end,

8cflsJ.~
One question that the f ive Arctic states must face concerns

the proper meaning of Article 234 of the i.aw ot the Sea
Convention. As noted, four of the states are signatories to the
Convention, and the United States has indicated its wil I ingness
to recognize the coastal state Jurisdiction set out in the
Convention, which would include that in Article 234, so long as
U.S. rights are also recognized. Article 234, found in the
pol lution part of the I OS text, does provide for special coastal
state rights in ice-covered areas. The articl e states:

Coastal states have the right to adopt and enforce
non-discriminatory laws and regul ations for the
prevention, reduction and control of marine pol lution
from vessel s in ice-covered areas within the I imits of
the exclusive economic zone, where particul arly severe
cl imatic conditions and the presence of ice covering
such areas for most of the year create obstructions or
exceptional hazards to navigation, and pol lution of
the marine environment coul d cause major harm to or
Irreversibl e disturbance of the ecol og ical bal ance.
Such laws and regulations shal I have due regard to
navigation and the protection and preservation of the
mar inc env ironment based on the best aval I abl e
scientific evidence.

This article resulted from intensive negoti ati ons involving
the U. S., Canada and the Soviet Union at the Conference. It has
been given different interpretations by different states. The
United States believes the Canadian Arctic Waters Pollution
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Prevention Act asserts a Jurisdiction to control navigation not
entirely consistent with the 1982 LOS Convention prov I sion.
Canada obviously disagrees. The United States takes the articl e
as I ittle more than a recognition that some special pol lution
rules may be cal led for In the Arctic, consistent with general
navigational rights and freedoms. The United States would never
have negotiated a provision that negatively affects its general
navigation and overf I ight interests, in partlcul ar those
associated with ships and aircraft entitled to sovereign
immun I ty. Thus, Art I cl e 236 of the Convent i on states
specif ical ly that the Convention provisions relating to the
protection and preservation of the marine environment, which
Include Article 234, do not apply to vessel s entitled to
sovereign immunity.

But what can be said of Article 234 Is that It is the
exception that proves the rule. This is the only articl e in the
Convention which speclf ical ly recognizes some special forms of
pol lution Jurisdiction for coastal states in the Arctic. Its
negotiating history, pl acement in the Convention, and textual
content make clear that whatever the special Jurisdiction that
states may exercise in the Arctic in accordance with this
article, they do not depart from the basic principles associated
with traditional rules. Article 234 defines the sole exception
to the application of traditional law of the sea doctrine in the
Arctic. For that reason, sweeping territorial and historic
waters claims should once and for al I be relegated to the dusty
bookshelf of forgotten theory.

In conclusion, the remote, sensitive, and sometimes harsh
Arctic environment leaves little doubt that some special
recognition of the unique problems of that area wil I be called
for in the application of the law of the sea as states
accelerate their operations in the area. But we believe that we
start from traditional law of the sea principles.

Thank you.
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ENGINEERING ECONOMICS OF ALASKAN OIL EXPLORATION

Randy Hei ntz
D i rector of Eng I neer i ng Eva I uati on

Exp l orat i ons Oper at i ons Group
ARGO Alaska, Inc.

First, I would I ike to say that I feel privileged to
address a group of th Is prestige. To introduce myself, I should
tell you a little about my personal background. I have worked
as a petroleum engineer for fifteen years. My current position
is Director of Engineering Evaluation for ARGO Alaska, Inc. In
that Job my responsi bil I ty is primarily the economic evaluation
of exploration prospects throughout the State of Alaska. ARGO
Alaska Inc. is the operator of the eastern half of the Prudhoe
Bay field and Is one of the pioneers In Alaskan exploration and
production.

My topic today is the engineering economics of Alaskan oil
exploration. I do not plan to cover the regulatory Issues nor
the environmental conservation Issues in detail. My goal
Instead is to pass on to you a feeling for the operating
conditions In the Arctic environment and to describe the factors
to consider before risking money on Alaskan oil expi oration.

Before discussing Alaska exploration, I would like to
mention some of the givens that are Just facts of life for
Alaska. Dr. Smith alluded to Alaska and the Arctic as a
"frontier« but he said that "frontier» has different meanings.
I would certainly agree with that assessment. To an oil
explorer, "frontier" means that the area is new, unexplored.
Because little data Is available on it, a frontier area
represents considerable risk. Whereas a 15 percent chance of
exploratory success may be an average value for the oil Industry
In the rest of the United States, for a frontier area such as
Alaska, with so little data and so few wells, the success rate
may be considerably lower. The remoteness, the logistics
probl ems, and the sensitive nature of the Alaskan frontier
environment dictate high costs. Another cost factor is the long
lead time before a field can produce. In addition, the
exploratory dr II I I ng season Is restricted by ice coverage or by
lease stipulations which reflect environmental concerns.
Another difference between Alaska and the lower forty-eight
states Is the lack of incentive for gas exploration. Since over
twenty tr il I Ion cubic feet of gas in the Prudhoe Bay field have
yet to be produced, no active gas exploration Is in progress in
Alaska.

Five areas of uncertainty must be considered in an economic
evaluation of an exploration prospect: geological, financial,
political, environmental, and technological. These factors will
be discussed separately, although many are dependent on each
other.

In ihe Initial exploration stage, geologic uncertainty
the basic question of the existence of oil and our ability to
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find lt � Is the most critical factor. This uncertainty can be
subdivided Into four basic questions. Was there a source of oil
and did the oil migrate at the right time to get to the current
reservolr2 Is there a reservoir formation of suff icient qual ity
to hold the oil 2 Is there a trap to keep the oil in the
reservoir2 Can we determine where to dr I I I to f ind that oi I
reservoir2 We minimize these uncertainties by obtaining as
much data as possible. In the offshore area, seismic data is
acquired and COST wel is are dril led. COST wel Is are Continental
Offshore Stratigraphic Test wel ls dril led off a structure before
a lease sale to gather information about the rocks.

Some statistics from recently-explored Alaskan basins wil I
il lustrate the high geologic risk. In the Gulf of Alaska, about
ten exploratory wel ls have been dril led w lth no success, despite
high industry Interest in the area during leasing. In fact, a
recent federal lease sale in the Gul f of Alaska has been delayed
by low industry interest. Another area of high interest was the
lower Cook Inlet. But again, no success after ten dry holes.
Even on the highly prol if ic North Slope, exploration success is
not guaranteed. There have been some positive results such as
the Endicott project and Shel I ~s Seal Island discovery. But
there have also been some very big disappointments such as the
Mukluk wel I.

The next area of uncertainty is f inanclal, the variations
of the business env ironment, When evaluating bids for an
exploration prospect, one considers key f inancial factors of
prices, Inflation and costs. No one knows exactly what these
factors wil I be in the future, but every company has developed
conf idence in its methods to evaluate these factors. However,
several special considerations make f inancial concerns even more
complex in Alaska.

The f irst of these factors is simply the magnitude of the
costs. One COST wel I in the Bering Sea, for instance, may cost
$50 mil I ion. In the ice-free Gul f of Alaska, ARGO Alaska Inc.
recently completed a wel I costing over $40 mil I ion. In the
severe ice conditions of the Beaufort Sea, wel ls can easily cost
$100 mil I ion or more, depending on water depth. Please note
that these are Just exp l oratory costs. The assoc i ated
devel opment costs, i f exp I oratl on i s successf ul, can be
astronomical. As a hypothetical example, a typical Arctic
development cost in the I iterature may be $5 a barrel. But If a
bi I I ion-barrel flel d is required for the venture to be economic,
a marginal field may cost $5 bil lion to develop. A big f leld
may take $25 bi I I ion. A single platform In the North Sea, with
its attendant wel ls and facil ities, has costs of over $2 to $3
bi I I lon. These expenditures are going to stretch the purse
strings of even the biggest company. Of course, it is a probl em
the industry woul d I ike to have.

A second compl icatlng f inanclal factor is the long lag time
between expenditures and results. Eight to ten years may el apse
from the discovery to production phases of an onshore Alaskan
f iel d. In the more diff icul t environments such as the Navarin
Basin and the Beaufort Sea, those lead times may be more than
twel ve to f if teen years.
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The high costs, in association with these long lead times,
make it extremely diff icult to determine the value of some of
these exploration prospects and assess the risks of
participation. Consider spending $5 to $25 billion knowing it
may be fifteen years before you get any return.

It is difficult to overestimate the effects of political
uncertainties. The frequent revision of lease sales schedules
illustrates our dependence on government actions. Although
schedules are published, considerable slippage and delays are
common. There are many factors, including r egul atory process,
permitting, I itl gation, policies and taxes, over which the
industry has Iittl e control. Industry representatives make
comments and suggestions to Influence administrators, but
decisions frequently depend on who is in charge at ihe time.

Another factor is the sometimes uncertain government share
of revenue. Small changes in taxes may exert great leverage on
decisions to develop marginal projects. Expected changes in the
government share can also affect incentive to begin an overal I
exploration progran. An increase in government taxes on the
very few successful discoveries may kill incentive to finance
the far more numerous dry holes which necessarily precede them.

Alaska' s harsh environment poses extra uncertainties. The
combination of ice, oceanographic, soil, and earthquake
conditions must be carefully evaluated to properly assess the
value of a site and move toward exploration and development.
Another consideration, of course, is that the environment is
sensitive and shelters endangered species. Industry,
government, and academic researchers have been gathering
environmental data for some time. The OCS Environmental
Assessment Program has been investigating biological resources.
The petroleum industry has concentrated on the operating design
parameters and the physical environment characteristics of the
areas. One industry group, the Alaska Oil and Gas Association,
has sponsored approximately 200 projects concerned with
gathering environmental data and with conceptual system design
in these environments. Those projects cost a total of about
$100 million. The Canadian APOA, similar to the AOGA, has done
considerable work there, too. One government example is the
MARAD- sponsored Polar-class icebreaker voyages to gather ice
data in the Arctic.

In summary, from my point of view the environment is our
major constraint. The harsh environment means costs are high.
Some of the systems and solutions necessary to operate in this
environment have never been devel oped, so costs may be even
higher than we anticipate. This means large fields are
necessary to economically justify exploration and development.

From the political side, a stable environment of
regulations and taxes is needed to better plan for this
operation and development. Given luck and those two factors,
perhaps in five to ten years we can install new facilities for
new Alaskan oil fields.

I thank you for your time.
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Ice conditions at a platform installed in the early 1960s in the Cook Inlet area
near Anchorage.



An ice edge condition in the Bering Sea but typical of a condition in the St. George Basin or the
Navarin Basin, depending on the time of year.



Winter conditions on a gravel island in about 70 feet of water in the Canadian Beaufort Sea.
The ice conditions are indeed the primary design criteria.



Oceanographic conditions must also be understood. We have reduced many of the
technological uncertainties and are confident that we can operate in these conditions. But our
first efforts are usually based on conservative designs to be sure all safety precautions are
adequate.



This Boeing 234 helicopter makes the 3-/ hour trip from Nome to the Navarin Basin COST
well. Its seating capacity was reduced from 41 to 17 to allow for the needed extra fuel.
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ECONOMIC AND ENV IRONMENTAL CONSTRAINTS
ON THE DEVH OPMENT OF ARCTIC PETROLEUM RESOURCES

Roger Herrera
Manager, Operations and Land

SOHIO Al aska Petrol eum

Randy Heintz dealt with many of the practical issues of OCS
oil development, and certainly Arctic oil development. However,
I don ~ t agree with hi s conc I us i on that the env lronment I s our
major constr a I nt. Wh I I e I accept comp I etc I y that the
environment is a constraint on operations, my thesis is that our
maJor constraints are pol itical. I ~m sure Esther Wunnlcke is
nodding her head when I say that because she and I often debate
this type of issue.

The title of this talk impl ies that there are constraints
on exploration in the Arctic OCS. Many environmental lsts woul d
argue that there are no, or insuf f iclent, constraints and that
there shoul d be more, so perhaps we shoul d examine that
situation. What are the constraints and how do we measure their
ef feet on expl oration for oi I In the Arcti c? Thi s i s a
worthwhil e exercise because It puts Into perspective what we are
doing in America and speclf ical ly in Alaska with regard to our
future energy suppl ies.

Now let us look at the British North Sea. I del iberately
choose the North Sea because a lot of information from that area
is avai I able. The same players are involved, the same oil
companies that work in Alaska work in the Briti sh North Sea, and
the physical conditions are very close to those that we
experience in the Bering Sea or in the open water seasons In the
Beaufort Sea. The costs are comparable; they are many orders of
magnitude greater than el sewhere in the OCS. To look at what
the British have done in the North Sea in the last ten years or
so is pertinent in gauging whether or not we have been subjected
to constraints in our exploration endeavors around Alaska.

Since eleven years ago, when the reserves in the British
sector of the North Sea were exactly zero, the British have
developed twenty-f ive commercial producing oi I f iel ds and have
discovered 13.2 bil I lon barrels of proven oil reserves. In that
same period of time in offshore Alaska we have developed ng
commercial oi I f lel ds. We have developed two onshore oi I f iel ds
in Alaska, the Prudhoe and Kuparuk f lel ds, versus the British
twenty-f ive.

During the time of development and production in the North
Sea, f ishermen have al so been catching a f ish harvest far
greater than that found around Alaska~s coast or for that matter
around the whol e of the OCS area of the Uni ted States of
America. So the compatabii ity of fish and oil development is
certainly wel I establ ished in the British sector of the North
Sea.

In 1983 the oil industry in the British North Sea dril led
129 exploration wel ls. In the whole of Alaska, both onshore and

533



of fshore, we dr I I led thirteen exploration wel Is. Today there
are forty-two rlgs operating In the British sector of the North
Sea. In the Al askan OCS   in both state and federal waters! we
have eleven rigs operating. This comparison suggests that there
are or have been considerable constraints conf lning the amount
of exploration which has been carried out in Alaska.

Having established the presence of constraints, one must
ask the question: how important are these constraints2 Does it
matter that exploration has not been al I owed to occur freely
around Al aska2 it Is a fact that our reliance on oil and gas as
a conventional energy source In the United States has not
changed. Although we have learned to conserve, the percentage
of our energy usage that comes from conventional oil and gas
remains around 69 percent; 43 percent of that usage is pure oil.
Today there proven reserves of 677 b II I Ion barrels of oil In the
world, a great deal of known conventional oil. It can be
produced at some time in the future. The problem is, of that
677 b il I ion barrels of oil, 60 percent of it underl les OPEC
countries, principally in the Arabian Gulf, 12 or 13 percent
underl les Russia and China, and only 5 percent underl ies the
United States of America, both onshore and offshore. In the
next ten years in America, the industry will have to come up
with 32 billion barrel s of new oil In order to simply repl ace
the oil we use from our domestic reserves in that ten-year
period. Right now the total domestic reserves of the United
States of America are less than 32 billion barrels. So,
realistically, the task that we have to face up to in the next
ten years has an unlikely-to- impossible success ratio.

Where does Alaska fit into this rather doleful picture2
Basically, Alaska contains about 50 to 60 percent of the outer
continental shelf area of the United States of America. Of the
sedimentary basins capable of harboring oil reserves In the
United States, Alaska probably has in excess of 50 percent. To
date In the Alaskan OCS a total of at least thirty exploratory
wells have been drilled. Do we have an unexplored area where we
can look to satl sfy this insatiabl e demand for oi I 2 The
consensus of those who have looked is that the situation is
favorable. Alaska wll I be the site of between 40 and 60 percent
of the future oil discoveries found In the United States of
America. That is a very significant percentage of our oil for
the next ten years. The statistics In Alaska tend to bear out
that f orecast. Hi stor i cal I y there have been onl y 550
exploration wel Is  looking for new oil ! dril led in the state of
Alaska both onshore and offshore. Of those wel ls ten were
commercial oi I f lel d discoveries. It~ s worth mentioning that
the oil must be of commercial qual ity before any advantage may
be gained from a discovery. Finding non-commercial oi I is more
or less a waste of time. It stays in the ground and does not
benefit anyone.

The discovery wells to date have averaged about I .2 bil I ion
barrels of oil. That is a significant quantity. And If we keep
up that rate of discovery in the future, all the forecasts
regarding the importance of the Alaskan OCS would appear to be
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quite reasonabl e. The prob l en I s, that stati sti c i ncl udes
Prudhoe Bay, which is enormous. We cannot expect such a
discovery to be repeated. If we take Prudhoe Bay out of the
statistic, we stil I end up with every other commercial discovery
being of the order of 217 mll I ion barrels of recoverable oil .
That is a far greater yield than any statistic applicable to the
lower forty-eight states, or to any OCS area around America with
the exception of the Alaskan Beaufort Sea and Bering Sea. So,
hope is alive and wel I in Alaska.

We have established that there are constraints on
exploration in Alaska compared with other areas, and perhaps we
should look further to consider the Canadian Beaufort, which is
directly comparable to the situation in Alaska. Again we see
evidence that industry has not been encouraged to drill in
Alaska. There have been over 160 wells drilled In the Canadian
Beaufort Sea versus the th irty-six or so dr II led in the Alaskan
Beaufort Sea. If we want to continue to look at these sorts of
examples, we can look at the rest of the OCS around America.
Twenty thousand wel Is have been dr II led, most of then offshore
Louisiana and Texas, a few offshore California, and thirty
offshore Alaska.

Alaska shines forth as the only opportunity that we have in
this country to add measurably to our domestic reserves over the
next ten or f if teen years. And the alternative to that, as I
have said, is OPEC or unavailable oil from countries which are
not f r i endl y to us.

So what are these constrai nts2 Mr. Hei ntz tal ked about
some of the physical constraints and perhaps in passing it is
necessary to state a fact: the easiest thing the oil industry
does in Alaska to date in the OCS is to dril I wel Is. The
physical action of dril I ing a hole in the ground is by far the
simplest thing we undertake. The most diff icult thing is
obtaining permission to drll I that wel I.

Let me Ii lustrate that fact with a situation that is
ongoing today. A few weeks ago, a lease sale took place in the
Beaufort Sea. Those leases have been issued in the last week or
so and my staff is now working diligently, spending money, and
establishing a sort of team effort to drill a well which we hope
to start I November 1986 on some of those new leases. From now
until I Novenber 1986 there will probably be two or three dozen
people working full time simply to get permission to drll I a
well which in essence will take us forty days to compl ete. Two
years for a forty-day action. Now, is that a political
constraint or not2

A list of the physical constraints is worth repeating.
Water depths in the Beaufort Sea are obviously a probl en as are
ice forces; we have to be sure that we have a conservative risk
factor associated with those forces. Marine forces, as you saw
in the pictures, cannot be ignored and w ll I probably turn out to
be more important to us than ice forces. When we move out of
the major ice environment of the high Arctic Into the Bering
Sea, the lack of infrastructure and the logistics associated
w 1th it are probably major physical problems. Costs are a
given.
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But the driving fcrce on costs is not so much the physical
environment as the pol itics. If the pol ltics say you can only
dr il I in the winter time, your costs are automatical ly up by a
factor of two.

One of the biggest pol itical constraints In Alaska is the
inabll ity of governments and native organizations to real ize the
benef its to both env ironmental protect i on and to f uture energy
resources of al low ing the oi I industry to work year-round. The
safest rig or the rig least I ikely to have an accident is one
which i s warm and has a wel I-tral ned crew that operates
continual ly. When a dril I ing rig is contracted to work for
three months of the year, the crew is usual ly untrained or col d.
Obviously It is not going to be as sharp and professional as one
that is constantly working. In addition, the cost of drll I ing
one wel I a winter with the new structures that are being
util ized In the ice environment of the Alaskan Beaufort is more
than $100 mil I ion. If you could use that structure not only in
the winter but also in the summer and drll I multiple wel Is one
after the other, costs would come down to $50 or $40 mii I ion a
w el I .

The oil industry has to manage its money like any other
corporation. And I Ike any corporation it must maintain a
reasonabl e profit and loss margin. The oil industry is trying
to find oil fcr everybody's benefit, and the more wells drilled,
the better the chances of finding oil. The major oil fields
have proved to be extraordinarily difficult to stumble upon.
For example, Prudhoe Bay was a second-generation discovery; the
first phase of exploration on shore had been completed with no
positive results before that mammoth oil field was discovered.

The situation offshore Labrador is another classical
example of the early wells~ not bearing fruit, and only in the
second phase of exploration was a major commercial discovery
made. In northern North Sea, sixty-odd wel Is were dr il I ed
without a commercial discovery before the twenty-five oil fields
suddenly appeared out of the blue. My point is, if wel Is are so
expensive that industry does not drill Phase 2, major
discoveries are noi going to be made. The political constraints
in Alaska are preventing us from drilling efficiently and from
dril I i ng relatively inexpensively by the terms of expense and
cost in the Arctic. The number of wells drilled is decreased,
which in turn decreases the likelihood that the large
discoveries w il I be made.

I am sure lawyers w il I love to hear me say that the Coastal
Zone Management Act is a maJor constraint to the future of oil
discoveries in the OCS of Alaska. To give a coastal community
of a couple thousand people  wel I-meaning people but certainly
not people to put the national good above their perception of
their economic future! the capability to use a veto on the OCS
activities and OCS drilling is an odd situation, to say the
least. It surely is not in the best interests of a nation whose
oil policy appears pretty grim when we look down the energy
road. I~m not advocating that the Coastal Zone Management Act
should be changed. Inevitably, when these issues are opened up
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by Congress, the end result is worse than what we started w ith.
But I am suggesting that if the authority  if you want to cal I
it that! of coastal communities is permitted to develop to the
f ul I est extent al I owabl e, apparently, in that Act, the Unl ted
States of America simply does not have a viable oi I pol icy for
i ts future.

The future of our domestic oil situation, our energy
situation in America, is going to be dependent on attitude,
governmental attitude. Unless the government realizes that
exploration in Alaskan OCS  and elsewhere for that matter!
should be encouraged, no positive results from the Alaskan OCS
will be forthcoming. Industry will simply puli up its stakes
after dr il I i ng a few $100 mil I ion dry holes and go away. If the
federal and state governments would administer the regulations
in a more practical and reasonable fashion, that in itself would
be the encouragement that would probably result in success In
the Alaskan OCS. The policy of the State of Alaska at the
moment tends to be somewhat narrow and opposed to OCS
development unless there is something In it for them. I would
suggest that in the future there is something in it for all of
us. If we don't get the benefit from Alaskan oil, we are al I In
tr oub I e.

What the State of Alaska does not real ize is that
discouraging or at least opposing OCS exploration discourages
industry. Industry does not care whether it is dril I ing its
wel ls in the three-mile I imit on state acreage or on federal
acreage or even onshore on native I and. The actual physical
exerci se is more or I ess the same. Anybody who di scourages
industry tends to make it pul I back and look at these huge
investments very, very careful ly. Rather than deal with these
difficult frontier areas such as Alaska, the industry may direct
i ts i nvestments el sewhere.

In closing, I want to address the bowhead whal e and the
Endangered Species Act. One of the pol icies that the oi I
Industry agrees on I s that we w I I I never know ingl y break the
law. We al so agree on a couple of other things which are worth
mentioning. We don't put our people at risk; this is important
to real ize because it has impl icatl ons for env ironmental
protection. When we go out into the OCS the rule of thumb is
that the peopl e are going to be safe, come what may. We do
whatever is necessary to insure that and, in doing so, we
inevitably protect not only our people but also the environment
in which they are working, and the physical and biological
environment. We also have a policy of protecting the physical
and biological environment as a separate exercise. We don' t
break the law.

The bowhead whale is protected under the Endangered Species
Act, but there should be enough flexibility in the approach of
the agencies which adjudicate that Act to allow drilling at the
same time that the bowheads may be physically in an area. I
think the future of the agreed-upon potential of Alaska with
regard to oil is going to be In grave jeopardy because the
bowhead whale legislation can prevent year-round dr II I I ng,
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therefore modifying upwards the costs involved in exploration.
So the answers to these restrictions and these constraints are
fairly clear. They involve a degree of education, a degree of
understanding of our less than enviable energy future in the
United States of America, a wil I ingness to change attitudes.
That is a rather simpl e solution to the probl en. But my
experience in Alaska leads me to bel leve that if we had less of
an adversar I al rel atl onshi p w I th the state and federal
governments we woul d be al I owed to get on w I th our work.
Industry wants to explore for oil and gas in a safe, reasonable
manner and produce the benef its of that expl oration for
everyone~ s f uture. Thank you.
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DEL IMITATION ARRANGEMENTS IN ARCTIC SEAS:
CASES OF PRECEDENCE OR SEGJRING OF

STRATEG I C/ECONOMI C INTERESTS 2

Willy Ostreng
Director

FridtJof Nansen Institute

All social structures are subject to change. The Law of
the Sea is no exception. UN LOS III provided the occasion for a
shift of fashions. The criteria for delineation of continental
shelves between adjacent states mutated from a specific into a
diffuse mode, from the median I I ne principle and "special
circumstances" into equitable solutions, the 1 982 Law of the Sea

delimliatlon criteria are couched in the following terms
 Articles 74 and 83! of LOSC-82:

l. The delimitatlon of the excl usive economic
zone/continental shelf between states with
opposite or adJacent coasts shall be effected by
agreement on the basis of international law,
in order to achieve an equitable solution.

3. Pending agreement as provided for in paragraph 1,
the states concerned, in a spirit of
understanding and cooperation, shall make every
effort to enter into provisional arrangements of
a practical nature, and during this transitional
period not to Jeopardize or hamper the reaching
of the final agreement. Such agreements shall be
without preJudlce to the final delimitation.

This development leaves the settlement of criteria for
stipulation of boundaries to the negotiating parties, while at
the same time the scope for consideration of regional
characteristics Is enlarged. "Special circumstances" now
denotes not only geographical factors; also political, legal,
demographic and economic features of the regions in question may
be taken account of. A forerunner to this modification of the
Law of the Sea can be identified in the Norwegian-Soviet
negotiation on the delimitation of boundaries in the Barents
Sea. Here the Soviets claim several circumstances of this
character supporting their case.

The impaired Instruction as to what delimitation criteria
thai are constituent of international law necessitates search
for other sources of constitutive elements. These are, enong
other things, to be found in state practice as expressed in
regional arrangements already in effect. Having scant precept,
one is inclined to search for a ~~~my elsewhere, that is,
in established arrangements. Thus regional arrangements  I! are
taking on a general significance, influencing negotiations on
dellmltatlon of boundaries in other areas. This is what could
be cal I ed the dialectics of ocean law   See Figure 1 ! .
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F I gure I: The D i ai ect i cs of Ocean Law

The purpose of this paper is to examine the extent to which two
arrangements between adjacent states in the European part of the
Arct i c w I I I create precedents for the st i pul atl on of the
boundary in the Barents Sea. In particul ar we wil I focus on the
question of whether such precedents can be al I eged to support
the Soviet claim of having the del imitation I ine coinciding with
the sector I ine of 1926. The del imitation arrangements
concerning us here are the Grey Zone between Norway and the
Soviet Union in the Barents Sea, and the Norwegian - Icel andlc
joint area for expl oration and expl ol tati on of petrol eum
resources between the Norwegian island of Jan Mayen and Icel and
in the North Atl ant I c  F I gure 2! . Hav i ng the equi tab 1 e
principle in mind, we wil I discuss the Soviet util ization of the
sector principle and relate this to the prospects of reaching a
f inal agreement on the dividing I ine In the Barents Sea which
takes reasonabl e account of the sector I ine cl aim.

To put the boundary probl em of the Barents Sea into its
proper setting, it Is necessary first to say a few words about
the national significance of these waters to the two countries.

THE BARENTS SEA PROBLEM

Covering only 0.3 percent of the world ocean surface, the
Barents Sea yields nearly 4 percent of the annual global fish
catch, accounting for 50 percent of the Norwegian and 12 percent
of the Soviet catches respectively. As for mineral resources,
the expectancy is positive regarding the potential petroleum
yield L2g. According to Soviet sources some 35 percent of the
estimated offshore oil reserves of the Soviet Union are located
on Its European shelf, most of it likely to be found in the
Barents and Kara Seas. Here 19 petroleum structures are
identified �j, and the Soviets are determined to Intensify oil
prospecting here in the years to come  see Figure 3! L4J.

The Barents Sea harbors one of the most massive and potent
fleets of our time: The Soviet Northern Fleet. In terms of
density of naval units hardly any waters can match that of the
Barents. A striking feature is the number of submarines: 70
percent of the Soviet strategic submarines and 75 percent of
their Delta class vessels operate from bases here. Due to
radical improvements of mlssii e range, large parts of this fleet
no longer have to seek firing positions in the Atlantic to
fulfil I its strategic mission. Every civilian target in the
U. S. A., China, and Western Europe can be reached from a
launching site in the Arctic. Hence, in addition to its transit
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Fig. 2. 1'he grey zone and the joint development area



Fig. 3. Soviet map on potentially petroliferous areas in the
Barents � and Kara Seas



area function the area also has acquired a stationing area role
L 5j. In the post-World-War-Two period the Soviet Union has
claimed time and again that the Sval bard arch I pel ago to the
north of the Barents Sea is a potential base for military
operations against their ships and territory  see Figure 2!.
The fact that military activities in ihe archipelago are
strictly I imited in the Sval bard Treaty  Article 9! does not
appear to restrain the vigor of their argument L6j. The Soviet
interest has been aptly described by the former Admiral Arsenf
Glovko: "Without the Kola inlet the Northern Fleet cannot exist
� the Kola inlet is necessary to the state" L7j.

The geographical proximity of North Norway to the Soviet
Union has been the fundamental parameter for the formulation and
implementation of the Norwegian security policy of the past
forty years. The Joining of NATO In 1949 as well as the
subsequent policy of self- imposed military restraint was
Intended to adapt to these facts. Strict adherence to Article 9
of the Svalbard Treaty is an integral part of this policy 483.
Hence, both countries have considerable national interests at
stake in this area. The partition of the Barents Sea has
acquired the prominence of a "high politics" issue.

In 1967 the issue of the partition of the Barents Sea
continental shelf was brought onto the agenda by the Norwegian
government. Negotiations with the Soviet Union have been on and
off since 1 974� albeit without the prospect of an agreement
drawing close. Both parties endorse the 1958 Continental Shelf
Convention and invoke Article 6 as the basis for negotiation.
They are, however, pleading different sections of Article 6.
Norway holds the median line as the negotiation basis, while the
Soviet Union favors a dividing I I ne "Justified by special
circumstances, " that is, the dividing line should coincide with
the sector I inc, drawn along longitude 32 degrees 04 minutes 35
seconds east  Figure 8!, This was first done in 1926 when the
Soviet Union issued its sector decree, which asserts sovereignty
over al I islands between 32 degrees 04 minutes 35 seconds east
and 168 degrees 49 minutes 30 seconds west. The ocean between
the median line and the sector line covers an area of some
155,000 sq. km., i. e., an area larger than the Norwegian North
Sea shelf   144,000 sq. km.!  Figure 4!.

The Soviet Union invokes a rather generous interpretation
of the "special circumstances" concept, the list of
circumstances having acquired considerable proportions. It
accommodates not only the sector claim; also economic,
demographic, security and other features of the region are
claimed to be of relevance. Norway rejects the sector principle
with reference to its controversial status in international law.
Canada is the only nation besides the Soviet Union supporting
this principle, in its territorial claims in the Arctic.

Furthermore, the Norwegian government assumes the term of
"special circumstances« to apply to geographical factors only,
such as coastline configuration and the existence of islands, as
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according to the Hague Tribunal. Hence, the Norwegian position
Is that neither the sector principle nor the Soviet version of
"special circumstances" have precept in existing international
I aw. Since 1978, however, Norweg i an author i ti es have
recurrently conf irmed their compromising di sposltlon in these
negotiations. Thus far this attitude appears not to have its
Soviet counterpart.

In the course of the first months of 1977 Norway and the
Soviet Union both extended their fisheries jurisdictions to 200
mll es. Thus the delimitation problem was activated.

Due to the importance of the fisheries in the area affected
by the deadlocked delimitation talks a need was felt both in
Oslo and in Moscow to set up a preliminary arrangement of
provisional rules for the fisheries. In January 1978 a
prov Islonal agreement was reached, the "Grey Zone Agreement. "
The area covered by this accord does not correspond exactly to
the area disputed in the delimitation talks. Some parts of the
disputed area are left out, whil e adjacent areas to the east and
to the west are included ln the arrangement. The area to the
west of the sector line is larger than the corresponding area to
the east of the median line  Figure 5! . There is thus a lack of
geographical balance. The Grey Zone agreement, however,
includes a prov Ision stating that the agreement shall not
preJudice the position of either party in the boundary-line
negotiations. It is in force one year at a time only, and has
to be renewed by every July 1 to renain valid L7j.

The agreement ensures th ird-party fishing vessels admission
to the zone provided they are licensed to do so by either Norway
or the Soviet Union. Norway has the Jurisdiction over third-
country vessels fishing by a Norwegian permission, and the
Soviet Union has the Jurisdiction over those fishing by their
consent. Norwegian authorities emphasize that this system is
not a Joint Jurisdiction arrangement, but a regime of clearly
separate responsibilities.

The Grey Zone arrangement was established pending the
enactment of a def I ni tive dividing line to be unprecedented by
the present agreement. Nevertheless, it has been contended that
this arrangement is of a prescriptive nature, influencing the
outcome of the negotiations. Similar statements are advanced
regarding the Norwegian - Icelandic Joint area for exploration
and exploitation of petroleum resources between the Norwegian
island Jan Mayen and Iceland. Therefore an examination of the
background and content of this agreement is warranted, too.

THE JAN MAYEN AREA

Until five years ago the topic of Jan Mayen and its
surrounding waters was not a salient issue in Norwegian,
Icelandic or international politics. The reasons for this are
numerous and understandable: Jan Mayen is situated in the
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Fig. 5. The disputed area and the grey zone



northwest corner of the Norwegian sea and covers a mere 373 sq.
km., lt ls volcanic, barren, poor in natural resources, and
situated wel I of f the beaten track: 540 nautical mil es from
Norway and 290 and 240 nautical ml I es from Icel and and
Greenland, respectively. The waters surrounding the isl and used
to be considered as not particularly interesting, as far as
natural resources were concerned. This was most cl early
expressed by Norwegian authorities in 1961 and 1976, when the
law relating to Norway~ s extension of the f lshing I imii to 12
nautical mil es, and the law rel ating to Norway~s economic zone,
respectively, were made val id but not implemented for Jan Mayen.
Prompting this was the assumption that such provisions were not
needed I n areas devoid of Interest I ng resources.

When a Norwegian vessel in the autumn of l 978 netted a
large catch of capel in southwest of Jan Mayen, interest was
aroused ln Norwegian and Icelandic pol itlcal quarters. In the
ensuing week more rich haul s were made of capel in and bl ue
whiting. A pol itical snowbal I started rol I ing: in February
1979, a few months after the f Irst I andi ngs, the Norwegian
government reel aimed her right to an economic zone around Jan
Mayen, to be establ ished when considered convenient. This move
was countered by the icelandic government, which argued that Jan
Mayen according to international law was entitled to neither a
continental shel f nor to a zone. The icelandic position was
founded on the al legation that isl ands only were entitled to lay
claims to ocean and seabed areas, and that Jan Mayen by its
geomorphol ogical character coul d only be descr ibed as a rock;
the Norwegi an cl aim was thereby deemed absurd. Now the
Icel anders instead claimed the right to the continental shel f
for themselves, asserting that Jan Mayen was to be regarded as a
protuberance of an extension of the Icel andic shel f. It was
al so stated that if a zone were to be set up, it was to be
subject to joint Norweg I an - Icelandic jurisdiction. These
demands were rejected by the Norwegian government, which in the
f Irst pl ace cons dered Jan Mayen an island, and secondly,
c I aimed that the shel f was undoubtedly Nor weg i an. A I so
arrangements involving joint jurisdiction were repudiated. From
these skirmishes two sets of questions to be resol ved were
crystal I ized: the control of f ishlng, and continental shel f
rights.

Following numerous informal contacts and negotiations
stretching over a year, the Icel anders accepted that Jan Mayen
was entitled to iis own zonal arrangement. The probl en was,
however, that this arrangement was to exceed the 200-mil e zone
of Icel and with some 25,000 sq. km.  FIgure 6!. Negotiations
continued, and on 28 May 1980 the parties arrived at an
Agreement Concerning Fishery and Continental Shelf  luestions, in
which Norway renounced the disputed area, and Iceland recognized
Norway~ s right to a zone. Norway then established a 200-mlle
fishery zone, based on the Act of December 17, 1976, relating to
Economic Zones, and on the clarification of relations with
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iceland, The question of whether Jan Mayen was to be regarded
as a rock or an isl and was by the enactment of the f ishery zone
settled in accordance with the initial Norwegian position which
entailed that Jan Mayen In principle was entitled to a
continental shelf. It was stii I not evident, however, what kind
of regime was to be applied to the continental shelf. The
agreement, which offered Iceland substantial advantages not to
be dealt with here, applies primarily to fish LIOj. The
continental shelf Is dealt with In two out of ten articles only,
and only procedural matters pertaining to future negotiations
are touched upon. A Conciliation Commission with three members
was appointed in 1980 having "... as its mandate the submission
of recommendations with regard to the dividing line for the
shelf area between Iceland and Jan Mayen. In preparing such
recommendatl ons the Commission shal I take into account Icel ande s
strong economic interests in these sea areas, the existing
geographical factors and other circumstances" �1j. In May 1981
the Commission submitted a unanimous proposal which provided the
basis for the ensuing negotiations, which resulted in the
Agreenent on the Continental Shelf in the Area between Iceland
and Jan Mayen of October 22, 1981. Thus the questions at issue
were resolved and a new system of international cooperation on
Joint development of hydrocarbons was created.

The Commission faced two sets of questions: whether Jan
Mayen was to be regarded as an Island or a rock, and whether Jan
Mayen was situated on an extension of lcel ande s continental
shelf, thus to be regarded as a protuberance thereof.

To decide whether Jan Mayen was an island or a rock, the
Commission drew on Article 121 of the Draft Convention on the
Law of the Sea Informal Text of August 27, 1980. Paragraph 5 of
this article, together with the actual size and economic history
of Jan Mayen, provided a basis for the Commission~ s decl arati on
that, according to international law, Jan Mayen was an island,
and thus "... entitled to a territorial sea, an economic zone
and a continental shelf" L12j.

Furthermore, the Commission concluded that the Jan Mayen
Ridge geologically speaking

is a microcontinent that predates both Jan Mayen
and Iceland, which are composed of younger vol canics;
therefore the ridge is not considered a natural
geological prolongation of either Jan Mayen or iceland
 see Figure 7! L13J.

There was no doubt: the shelf surrounding Jan Mayen was not a
geological extension of the Icelandic shelf, it had an origin of
its own. In spite of this the Commission decided to recommend
to the authorities in the two countries concerned that a Joint
development area for hydrocarbons ought to be set up in the area
between Jan Mayen and Iceland.
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THE GREY ZONE AND THE JOINT DEVELOPMENT AREA: A COMPARATIVE
APPRA I SAL

In evaluating the content of a sea-boundary agreenent among
two a more countries, two sets of questions are crucial:

The distribution of Juri sdictlonal responsibil lty � that
Is, who is responsible for what, when, and where2
The geographical equilibrium of the agreement: who got
what and how much of a disputed area2

2.

The f I rst set pertains to what functions an actor I s anti tl ed to
perform in certain contexts; the second set points to the right
to perf crm these f uncti ons by hav ing Jur I sdl cti ona I
responsibility in possession.

As for Jurisdictional responsibility, the two agreenents
can be illuminated by their diversity:

Temporally the Grey Zone is an interim arrangement, to be
renewed every year in order to remain operative, whil e the
Joint area is permanent.
Authority Is in the Grey Zone instituted In a shared
responsibility/"paral I el Jurisdiction" regime effective In
the entire area. The Joint area is divided into distinct

551

 I4jThe gist of these recommendations, subsequently accepted by
both governments, was that the dividing I ine between parties~
respective parts of the continental shel f between iceland and
Jan Mayen should coincide with the dividing I ine for the
economic zones in the area. Furthermore, there was agreement
that the two countr I es shoul d cooperate on exp l orati on and
exploitation of petrol eum resources In an area situated between
68 degrees and 70 degrees 35 minutes north and between 6 degrees
30 minutes and 10 degrees 30 minutes longitude west, an area of
45,470 sq. km.  see Figure 7!. Cooperation between the two
countries is to be in terms of Joint venture contracts, unless
the parties should agree to other arrangements. In their
respective sections the I aws of the country shal I appl y,
provisions relating to supervision and control, security and
environmental protection Included. It is further stated that if
an oil field should prove to extend beyond the area of joint
development within the Norwegian zone, this f ield should in its
entirety be regarded as a part of the Joint development area.
I f a f iel d on the other hand extends beyond the Joint
devel opment area Into I eel and' s 200-ml I e economic zone, the
rights of Iceland apply C15j.

Before discussing the potential precedence effects of these
two agreenents on the del Imitation-I ine negotiations in the
Barents Sea, we shal I sketch some distinct qual ities of the two
arrangements. This serves to underscore the universal potency,
that is, the "transfer value" rel ative to other regions, of
these agreements.



national jurisdictional areas based on f ixed del imitation
I ines.
As for legal status, the Grey Zone is a substitute for a
decisive del imitation I ine, whil e the corresponding I ine in
the Joint area is an integrated part of the arrangement.
The subject matter of the Grey Zone agreement is f ish; the
two arrangements with Iceland pertain to f ishery as wel I as
shelf resources. The del imitation mode for the Grey Zone
Is that of a protracted "transition area" between the
Norwegian and the Soviet zones. The del imitation I ine
between the Norwegian and the Icelandic shelf is determined
by coordinates.
As for fl exibi I ity, the Grey Zone I s def I ni tel y
geographical ly decided on, whil e the boundaries for the
Joint area can be changed if productive petrol eum
structures extending beyond the Joint area are found.
The function of the Grey Zone is that of an administrative
enterprise for the f isheries. The Joint area is a resource
regime f or exp I or at I on and exp I oi tati on of petrol eum
entai I ing an expl icit codex for al location of resour ces and
costs.
The requirements to actor-behav ior in the Grey Zone are
that the parties each separately respect the agreement. In
the joint area active cooperation is required to make the
prov i s I on s oper at i v e.
The motivation for the establ ishment of the Grey Zone was
the Infeasibl I ity of coming to terms on the rel evance of
vari ous regional character i sti cs In def ini ng the
del imitation I ine. The Joint area was set up because
agreement was reached on these criteria of relevance.

These differences notwithstanding, vehenent cr itici sm was
leveled against the agreements in Norway; in particular concern
was voiced as to the geographical imbal ance of the agreements
and the precedence these coul d establ ish for the del imitation
I ine talks for the Barents Sea. There is no doubt that the two
agreements entail ed substantial geographical concessions on the
part of Norway. As for the Grey Zone �7,415 sq. km.!, 96
percent of it is situated to the west of the Norwegian-cl aimed
median I ine, and 34 percent of it �3,044 sq. km.! covers an
ocean area to the west of the sector I ine that is undisputedly
Norwegian. A mere 4 percent �,822 sq. km.! of the zone is
situated to the east of the median I ine in the Soviet area.
Correspondi ngl y, some 70 percent �2,750 sq. km. ! of the
Norwegian - Icel andic Joint area is situated to the Norwegian
side of the division I ine, whil e the raoalnlng 30 percent
�2,720 sq. km.! is on the Icel andic side. Additional ly, areas
extending beyond the Joint area on the Norwegian side are to be
regarded as bel ongi ng to the Jol nt area, whi I e th i s has no
bearing on the corresponding areas on the Icelandic side  see
FIgures 5 and 7!.

552



Unti I the Grey Zone agreenent came into force there had
been uniform pol itical accord in Norway as to the Norwegian
pol icy in the North. This "nord-pol itikk" was founded on the
recognl ti on that nati onal concert y i el ds bargai ning strength.
Thus, discord flared in an issue area where the pol iti cal
parties previously were quite fl exibl e in order to ensure
nat I ona I congen I a I I ty. The oppos i t I on parti es were skept I ca I
about the Soviets ever renouncing what they had once "won" in
the Grey Zone. Even I f the Grey Zone agreement was not to
prejudice the del imitation I ine talks, it was anticipated that
components of the agreement coul d engender the expectance that
additional Norwegian concessions were attainable, thus pushing
the Soviet bargaining strategy towards an increasingly
uncompromising stance. The Norwegian "generosltyw rel ative to
Iceland served to nourish th Is uneasiness even more. Among
other things, it was asserted that,

Regardless of how special the circumstances by Jan
Mayen and the relationship to Iceland is, it can
hardly be denied that a Joint development agreement
associated with the delimitation line arrangement
constitutes a break with the practice established in
previous agreements of this kind. This, in addition
to the proposed collaborative arrangement, could
encourage other parties, viz. the Soviet Union, to
seek the attainment of special arrangements as parts
of and conditions for agreement on the delimitation
line now subject to negotiation L16j.

In the criticism directed against the two agreements, two
main worries have been articulated: Norway ~ s inclination to
give in on disputed territory and to embark on Joint
arrangements of different kinds. If the Soviets assume
precedence from these instances, Norway may, according to the
critics, have undermined, and even Jeopardized, its own
negotiating position in the Barents Sea; consequently, Norway
has become the "victim" of its future "faults. " The worst-case
scenario looks like this: Norway surrendered all disputed areas
to Iceland, and the Soviets received I imited jurisdiction in
undisputably Norwegian ocean territory west to the sector line.
Being correspondingly benign In the negotiations on the
del imitation I I ne, the sector line coul d by the Sov I ets be
depicted as a compromise between the western and the eastern
delimitations of the Grey Zone arrangement. In that case Norway
relinquishes the disputed area in its entirety. Furthermore,
the two agreements may have encouraged the Soviets to pursue an
even more ambitious policy: a combination of both a boundary
coinciding with the sector line and a Joint development area for
resources. It cannot be ruled out that the Krenl in, given their
high-politics interests in these waters, may want to increase
their regional influence by not giving in on their present
fishery Jurisdiction west of the sector line as guaranteed ln
the Grey Zone agreement.
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The leeway of Norwegian authorities to counter the
util ization of such arguments by the Soviets in the negotiations
is I imited. On the other hand, it is the exclusive domain of
Norwegian authorities to def ine and restrict their
considerateness. Pol icy here is evident; already in 1978 Norway
voiced its wish to reach a compromise solution somewhere between
the median I ine and the sector I lne. This is stil I Norwegian
pol icy which is, however, conditioned by four conspicuous
features: the pol it i cal consequences of the cr I tie i sm,
Norwegian practice with regard to the sector princi pl e, Sov let
malpractice in the Grey Zone, and Norwegian pol lcy to counter a
bi I ateral ization of relations in the archipelago of Sval bard.

First of al I, it is reasonable to assume that the criticism
of the Grey Zone and the Joint development area agreements have
reduced the feasibil ity to Norwegian authorities of giving way
to Soviet cl aims in any appreciable measure. The criticism has
left the government pol itical ly vulnerable to al legations that
It sel ls out on Norwegian interests and has thereby restricted
the range of options avail able to it in the negotiations. This
domestic-level sequel to international pol itlcs is presumably of
greater pol iti cal importance and more deci sive f or the
developments in the Barents Sea than the precedence resulting
from Norwegian geographical "generosity" L17!.

Secondly, the effect of the criticism is ampl if led by the
consistent Norwegian opposition to the sector principl e over the
years, in the Arctic as wel I as in the Antarctic $18!. An
example is the Norwegian occupation of /veen Maud~ s I and on 14
January 1939; contrary to the other claimants on the Antarctic
continent, who have cl aimed sovereignty over their sectors al I
the way in to the Pol e, Norway cl aims soverei gnty to the
shorel ine and the "adjacent land areas" only. How far fn
towards the Pole the Norwegian cl aim to sovereignty extends has
never been cl arif ied L19!. The reason for this is the desire
not to act in a way that directly or indirectly coul d be
i nter preted as an acceptance of the sector pr i nc i pl e. The
sector I ine of 1926 thus appears not to be an acceptabl e
del imitation I ine to Norwegian authorities.

Thirdly, the cr i tie i sm I evel ed agal nst the two agreements
and the experiences from the "paral lel Jurisdiction" In the Grey
Zone has reduced the I ikel i hood that Norway w i I I enter a
Norwegian-Russian Joint area arrangement of an enduring nature.
Although the Grey Zone mostly has functioned according to its
intentions, there have been incidents where Soviet Coast Guard
vessels have inspected third-country fishermen operating in the
zone by Norwegian author ization. Such events are protested
against through diplomatic channel s, but the repercussions
extend further: they reinforce the resl stance to any
conceivable outcome other than that of an unsophisticated
boundary line.

And I ast, but not least, this trend conforms to traditional
Norwegian policy in Svalbard. Here the Norwegian authorities
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have expl icitly rejected Soviet proposals about the
establ ishment of a special "consul tation arrangement" among the
two countries for ihe discussion of issues of significance to
the development in the area. Underlying th Is resistance Is the
awareness that the Soviets might achieve a kind of "condominium«
in areas subject to Norwegian sovereignty. This oppositi on also
reflects a desire to counteract a bil ateralization of
Jurisdictional conditions in the north �0!. Consequently, the
four enlisted factors reinforce each other, making the
government more vulnerable to criticism and further restrain Its
ability to maneuver politi cally.

Thus, the critics of the Grey Zone and joint area
arrangement have a point when directing attention to the
influence precedence from these agreements might have on the
delimitation line talks. At the same time, however, the actual
effect of the criticism will probably be the opposite of its
intentions: the conditions necessary for Norwegian author iti es
to let the Soviets have it their way appear more remote today
than when the previous agreements came into being. The
geographical imbalances thus seem to be neutral ized by the
political realities produced by the criticism. This implies
that the sector line as well as upshots based on the Joint area
idea are politically unacceptable to Norway in the Barents Sea.

Just as it is difficult for Norway to accept the sector
line, it also appears to be probl enatic to the Soviet Union to
deviate from it. Attention should here be drawn to the fact
that the Soviets have not receded one inch from the sector I I ne
since the negotiations were initiated In 1 974. In bargaining
with Norway it appears that the Soviets have gradually inflated
the sector claim at the expense of other "special
circumstances. " Therefore, the negotiation situation between
the two countries seems deadlocked, and It is a common
assumption that this w il I endure. Th Is conclusion is, however,
founded on the presumption that the sector claim is the ultimate
Soviet negotiating position. This presumption w il I now be
examined by discussing the Soviet attitude to the sector cl aim
and to the law of the sea of the Arctic in general.

SOY IET ATTITUDE TO THE SECTOR 0 AIM AND TO GENERAL OCEAN LAW
ISSUES IN THE ARCTIC OCEAN

When the Soviet Union promulgated its Sector Decree in
1926, the claim to sovereignty comprised the isl ands only, not
the ocean nor the ice or continental shel f within the sector.
Isl ands already under the sovereignty of other countries, as
Svalbard, were al so exempt from the claim  see Figure 8!. On
the other hand, Soviet experts in international law have
maintained that there are reasons for extending the sector cl aim
to include the waters, the pack Ice, the shel f, and the airspace
�1j. These views, of which many were launched ln the Stal in
era, seem to represent a f irml y establ i shed of f icl al Sov let
pol icy. Off iclal Soviet maps, in fact, depict the sector I ines
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as boundar i es f or "Sov I et Arcti c areas" L22J. In the i r
negotiations with Norway, the of f icl al pol icy of the Soviet
Uni on has proceeded f urther than thei r own I ega I experts,
claiming the shelf to the east of the sector I ine as Soviet
tenancy L23j. Incidents in recent years underscore this
position; since 1969 Norway has from time to time carried out
seismic research in international waters of the Barents Sea. In
June 1 976 the research vessel wSei search" was carrying out
seismic soundings In the disputed area on behalf of the
Norwegian Oil DI rectorate. A few weeks later the Soviet
ambassador to Norway unofficially Informed the Ministry of
Foreign Affairs in Oslo about the serious misgivings of the
Soviet government regarding the "Sei search" mission. The reason
cited by the ambassador was that the research had been carried
out in "Soviet polar areas" L24j. A mere year later the Deputy
Foreign Minister Zemskov asserted that Norway should not delude
herself into the belief that the Supreme Soviet could accept an
outcome in the Barents Sea deviating from the sector line L25j.

Basing their conclusions on this evidence, some observers
have asserted that the Soviet Union may be contemplating the
extension of their sector claim for i ncl usl on of the ocean
floor, the water column, the ice and the airspace L26j. If this
happens the Soviet Union will have some 43 percent of the Arctic
Ocean under its Jurisdiction. Soviet leaders are fully aware,
however, that acting in this way they will generate a conflict
they want to avoid, as they are gaining from having the
tranquility and the stability of the area preserved L27!. The
only circumstance conceivable prompting such an extension is
that of the Kremlin perceiving its vital national interests as
being threatened. As demonstrated, the Soviet Union has
Interests of great salience to attend to that might be affected
by the division line. Given the fact that the Barents Sea is a
"playground" to the Soviet Northern Fleet and a stationing area
to the Delta-class submarines, it follows logically that the
Soviets prefer any western activity to occur as far to the west
as possible. Being realistic the Soviets cannot claim a
boundary line further to the west than the sector line. It
makes sense also economically; this line w il I be of great
interest to ihe the Soviet Union, which urgently requires new
areas providing the prospects of rich petroleum sources. It is
commonly held that their oil production has all but peaked. The
increase in Soviet oil production has been less than one percent
annually over the last two years, and this year~s production is
not expected to grow at all. The total demand for oil � from
internal consumption, hard currency needs, and commitments to
Eastern Europe � is nevertheless Increasing. So, even with a
successful substitution policy the Soviets w il I without doubt be
looking for alternative sources of supply L28!. In the eastern
part of the Barents Sea, the disputed area included, the
prospects in this respect are held as favorabl e. Assuring these
areas for the state will benefit Soviet economy to a
considerable degree. The sector line ensures that a maximum of
this area is in Soviet hands. In addition, in the disputed area
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there are also f ishing grounds crucial to Soviet f isher les. Al I
in al I there are several arguments supporting the view that the
Sov I ets In certai n circumstances might cons i der cl a I mi ng
sovereignty over the area east to the sector I ine.

This way of reasoning does not take account of the
variations in Soviet behavior in the Arctic Ocean as regards
international law. The opposite conclusion is also aired, viz.

sector claims in the Arctic can no longer be taken
seriously" I 29j.

Apparently, there is no agreenent among Soviet experts on
International law as to the interpretation of the sector
principle. A noticeable fact is that an international law
textbook, edited by Professor Kozhevnlkov in 1961 and published
under the auspices of the Academy of Sciences of the USSR,
restricts the application of the polar sector to lands and
islands �0j. This applies also to a publication from the
Ministry of Defense of the USSR, Manual of international Marine
Law, intended as a guide for Soviet navy officers �13. It is a
notable feature that these books, contrary to those previously
referred to, have an operative function; that is, they provide
instruction for pragmatic action, the textbook serving the
education of future lawyers, the manual guiding practical
behavior. In this context It is Soviet practice that is
i nteresti ng; a closer examination of the legislative practice of
Soviet authorities in the Arctic Ocean since UNCLOS III
commenced in 1973 Is thus needed.

In December 1 976, the Presidium of the USSR Supreme Soviet
enacted an edict establishing a provisional 200-mile fish I ng
zone comprising the marine areas north to the Eurasian coast
 see Figure 9!. In the preamble to the December edict it is
stated that the Soviet Government acted w ith reluctance, noting

that recently an even greater number of states, including
those neighboring the USSR, are establish I ng "economic and
fishing zones" without waiting for the conclusion of an
international convention being worked out at the United Nations
Conference on the Law of the Sea." Hence, the edict formal ly
designated a "provisional measure, " pending an international
convention regulating living marine resources, to remain in
effect "until the adoption, taking into account the work of the
Third United Nations Conference on the Law of the Sea, of
another legl sl ative act def ining the regime of ihe maritime
areas concerned« �2!.

The reference to UNCLOS III does not appear to entail that
the Kremlin intended to ignore international law by regulating
its "own" part of the Arctic Ocean. On the contrary there was
an uneasiness about others forestalling the course of events by
putting into effect measures stil I not codified. In the
December edict it is thus important to notice that while the
boundary to the east is given a clear-cut and unambiguous
definition, by explicit reference to the boundary established in
the 1867 agreement between the U. S. and Russia, there is no
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wel I-def ined boundary in the Barents Sea. Here, the boundary
issue, as such, remained unresolved.

This is interesting when considering the situation in the
Beaufort Sea, where Canada has avai I ed hersel f of the 141st
meridian as the western boundary for its Jurisdiction  see
Figure 8!. This meridian which constitutes Canada~s western
sector boundary has been the basis for among other things the
Issuance of oil and gas concessions since 1965, for the
definition of «Arctic waters" in the Arctic Waters Pollution
Prevention Act of 1970, in the Ocean Dumping Control Act of
1 975, and in ihe Exclusive Zone of 200 nautical miles L33!. It
thus appears to be less of a problem to the Soviet Union to
deviate from the sector line in the Barents Sea than for Canada
to deviate from the sector line in the negotiations with the
U. S. In the Beaufort Sea. The point in this context is that the
December edict does not refer explicitly to the sector claim and
thus leaves the boundary question unresolved. Therefore it is
al I eged that these declarations on sovereign rights over fish
and living resources would «... have been redundant if the
Soviet Union had stuck to the sector pr I nci pie as being
applicable to ocean space" �4!.

On 28 February 1984, the Soviet Union enacted a 200-mil e
economic zone to replace the provisional fishery zone of March
1. This occurred one and a half years after the new Law of the
Sea Convention was submitted for ratification and was in
accordance with its regulations. When it comes to the
del imitation of the zone to the zone of adJacent states the law
is rather vague. Article 1 reads:

the delimitatlon of economic zones between the
USSR and states whose coasts are adjacent to the coast
of the USSR ... is carried out with regard to the
legislation of the USSR through agreements on the
basis of international law with the aim of achieving a
Just decision L35!.

Here no reference ls made to the agreement of 1867 as in the
case of the interim fishery zone arrangement. The reference
made to the 1867 agreement In the fishery zone act derived from
the fact that the U. S. had earlier notified the Soviets that the
agreement of 1 867 gave the U, S. sovereign rights and
jurisdiction over living resources ln the waters of the Bering
Sea out to the treaty line j36!. Consequently, the Soviets did
nothing but follow the American practice, the latter having
created «precedence-effects« in the same area. The law of
February 1984 is in force also on the continental shelf. In
this respect there was no corresponding clarification among the
two countries. The delimitation question thus remained
unresolved, in spite of the fact that:

their  the U. S. and the USSR! mutual util ization
of the 1867 line for fishery zone delimitation is
ample evidence that the 1 867 line applies to the
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continental shel f, as the connection between non-
I iv ing natural resources in the continental shel f and
the "territory and dominion" ceded by the 1867 treaty
appears even stronger than the connection between the
ceded "territory and dominion" and living natural
resources in the sea, which are moving in and out of
the area, uncontrolled by the state claiming
jurisdiction over then. Neither state has
demonstrated interest in seeking alternative boundary
arrangements, presumably because of the support for
this line provided by customary international law.
The U. S. Department of the Interior has on Bering Sea
area tract maps unequivocally stated that it regards
the ... 1867 Convention I ine as the limit of its
continental shelf ... 437'.

On the background of this evidence, it can be argued that
the Soviet Union has demonstrated great caution in the
relationship to the U. S. on the boundary issue. Here they
apparently await an explicit " ... agreement on the basis of
international law with the aim of achieving a just decision. " A
corresponding approach seems to be the case in the Barents Sea;
the Grey Zone, a fishery-admini strative arrangement, could serve
as a boundary zone for the economic zones which also comprise
the shelf. The vagueness in the new Soviet law can therefore be
interpreted as an expression of the Soviets awaiting the
unfolding of the course of events, seeking to avoid provoking
their neighbors with measures contrary to conventional ocean
law. Th Is argument Is valid also for the Kreml In~ s attitude to
the I egal sltuatl on in the ocean areas outside their territorial
waters, but inside the sector.

The present policy of the Soviet Union evidently recognizes
the high-sea status of the Arctic Ocean and Its airspace. The
Soviet Union has, for instance, not treated the Canadian sector
as inviolate; manned Soviet drifting stations have drifted into
the Canadian sector, and aircraft have on several occasions
landed on ice floes between the Canadian archipelago and the
North Pole. Converseiy, the Soviet government has not protested
against the operations of U. S. submarines in the Soviet sector
since these missions started in 1957, nor did they act in
October 1967 when a U. S. ice station drifted into the same
waters �8j. Thus it is reasonable to assume that the Soviet
Union acts in accordance with established and developing
international law in the Arctic. Consequently, the sector
theory as advocated in the past by the Soviet Union may apply to
the land and islands within the sector, but not to ocean space.

Hence, the Soviet conduct on these boundary line issues is
in accordance with their counterparts' initial position. The
measures they impl emented during and following the UNCLOS Ill is
with In the framework of existing or evolving ocean law. Their
conduct in the sectors of others, and their lack of diplomatic
reactions to other nations~ activity in the Soviet sector,
indicates that they consider the ocean areas outside their
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national ocean areas as ~~cga. An exhaustive appral sal
indicates that the Soviet Union to a large extent acts within
the framework of conventional ocean law in considering the rules
of conduct for ihe Arctic Ocean.

The two perspectives on Soviet policy on the delimitation
issues engenders this image: The Soviets stand firmly by a
claim having no authority by international law, whil e they at
the same time in pr actical action operate within the framework
of commonly accepted rules of conduct. How is this behavior to
be understood2 We cannot provide a decisive answer, but some
reflections on motivations and purposes might clear the table:

The caution the Soviets have demonstrated on the
del imitation issue vis-a-vis Norway and the U. S. reveal that
they eschew confrontation L39!. The minimum requirement for
avoiding conflict Is that the f I nal solution is within the
framework of commonly recognized rules of law. The sector
principle does not constitute such a basis, as the Soviets have
learned during ten years of negotiations with Norway and by
various diplomatic reactions from the Americans. They have also
in their own legislation confirmed the precedence of
conventional ocean law to regulate the Arctic Ocean. What
function, then, does the insistence on the sector line have in
this context2

The negotiations on the dividing line in the Barents Sea
coincided with the Initiation of the UNCLOS Ill. The intention
of UNGL'OS III was to construct a new «common law" for the
expl oi tati on of the oceans; ol d rul es of I aw were to be
recons i dered and rev i sed or repl aced by new ones. Th i s
pertained al so to the cr I ter I a for the div I ding of the
continental shel f between adJacent states. The then exi sting
rul es of law served the Norwegian interest in the Barents Sea
better than those of the Soviet Union. The evolution of ocean
law coul d, however, improve the Soviet negotiation basis by
orienting the revision of the criteria in a direction favoring
Soviet interests to a larger extent. From this perspective, the
Soviets had everything to gain and nothing to lose by biding
their time. Only by standing f irm by the sector cl aim during
the 197Os coul d they block a solution of the issue of the
dividing I ine. Meanwhile they could await the developments in
ocean I aw which they themselves were in a position to influence.
As demonstrated, the trend went ln their favor by the
recognition of the equitable solutions as the criterion for
del imitation. The conspicuous question at present is whether it
is reasonable to interpret the equitable principle to comprise
the sector I ine or not. On this issue there wil I be diverging
opinions among the parties, but what they may agree to is that
taking account of the sector I ine as a special circumstance is
more equi tabl e today than ten years ago, Thus the
irreconcil able Soviet adherence to the sector I ine position in
the Barents Sea might have had a pol itical function during the
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1970s. If th I s i s correct, a new groundwork for genui ne
negotiation between the two countries is establ ished.

The insistence on the sector I lne has not served as an
instrument in f il ibuster tactics only; it can al so be perceived
as a "signal w as to what interests are "at stake" and thereby
indicate the urgency to the Krenl in of reaching a solution
secur i ng these i nterests. The sector I I ne w I I I, as
demonstrated, grant a maximum security-pol itical gain by driving
the Western powers as far west in the ocean as feasibl e, and
also ensure a maximum return of natural resources. Thus, the
main function of the sector I ine is that of a pol itical signal
of interests, rather than as a posture towards i nternati ona I
law. In Soviet eyes it is a decisive advantage to have the
dividing I ine coincide with the sector I ine. Therefore, they
wil I presumably persevere in working for this outcome, The
prospect of "exhausting" the Norwegians and arrive at a Soviet
maximum solution may sti I I entice the minds of the pol iticians
in the Kreml in. That does not imply, however, that other
solutions also taking Norwegian interests into account cannot be
accepted in Moscow. Neither is it so that future developments
in the Barents Sea will be on Soviet terms only. The Soviet
Union also depends on having the tension In the area eased;
among other things their local defense and economic interests
substantiate this view. Any escalation of the I evel of conflict
in the region would undoubtedly affect these interests.
Unresolved questions of international I aw prov I de a fertile soil
for tensions to grow in; therefore the interest of the Soviet
Union in this case is to restrain themselves, and strive for a
conclusive solution In the Barents Sea. Their recently stated
desire for a development of Norwegian-Soviet cooperation on the
exploration of the energy resources in the area adds to this
picture. Two rather compelling reasons tell why the Soviets
should want such a cooperation: their own lack of sufficient
oil drilling technology and the fact that the western part of
the Barents Sea is I ess ice-bound than the eastern part. If the
Soviets are to contribute to a joint enterprise, they cannot
drive their cooperation partners away, thus Jeopardizing their
own interests. The experiences from the joint area demonstrate
that no collaboration can be initiated before the legal issues
are resolved. If this advancement strategy Is also selected for
the Barents Sea, it means that the div I ding line comes first,
then comes cooperation. It Is a noticeable fact that Norway has
plenty of time for the exploitation of petroleum in the Barents
Sea as it, in contrast to the Soviet Union, has abundant
petroleum supplies in other parts of its shelf, Postponing the
development of the oil and gas fields in the Barents Sea thus
causes no national privation.

There is reason to believe that ten years of negotiations
without reaching an agreement can induce the Soviets to abandon
their enbition of a maximum solution, and instead go for an
optimal solution where the Interests of both countries are
attended to in an equitabl e and balanced way, An optimal
solution presupposes that none of the parties have to renounce

563



their present principal positions and that both adapt to the
fact that the interests of both parties must be taken into
consideration. That means that Norway must get a breakthrough
for the dividing I ine not to coincide with the sector I ine, and
that the Soviet Union get a breakthrough for having the boundary
drawn as far west in the ocean as possibl e, keeping the
Norwegian point of departure in mind. Of course, it remains to
be seen whether this is pol itical ly feasible. Some thoughts on
this feaslbi I ity, and on the feasibi I ity for the Norweglans
getting the deadlocked negotiations going again, are warranted.

TRADITIONAL NORWEG IAN P9 ICY AND HYPOTHETICAI FUTURE NORWEGIAN
CONTR I BUT ION

We are highly skeptical about the al legation that the
del imitation arrangement for the Norwegian-Icelandic Joint area
should create a precedent for the negotiations in the Barents
Sea. The reason is that a possible precedence effect is I ikely
to be neutral ized by domestic level pol itical factors In Norway
 the opposition against the agreements, the traditional
Norwegian opposition to the sector principle, resistance to
bll aterallzatlon in the North, and Soviet malpractice in the
Grey Zone!. There is, however, something to be learned from the
negotiations on the Joint development area that in turn can
prove useful in the Barents Sea: the decision to link several
issue areas in order to arrive at a integrative and
comprehensive solution and the decision to take into account
"icel andes strong economic interests, the existing geographical
and geological factors and other special circumstances, « in the
set up of the arrangement I 40!. The Jan Mayen dispute resulted
in two agreements, one for the fisheries and the other for the
continental shelf, both i nvol v I ng a Joint development of
resources. These were the outcomes of a two-stage process, each
of the agreements resulting from separate negotiations.
Nevertheless, they were integrated � each refers to the other,
thereby constituting an interlinked, comprehensive set of
agreements on resource development in the area pertaining to
both mineral and living resources. A wide range of "special
circumstances" was also taken account of in this arrangement,
ranging from security considerations to concerns for Nordic
cooperation I 41j.

This policy is distinct from the policy adhered to by
Norwegian authorities in the Barents Sea. Norway, which in this
connection defines "special circumstances" In a restricted way,
has several unresolved issues in Its relations with the Soviet
Union in these waters. In addition to the dividing-line issue,
the two governments disagree on the interpretation of the
Svalbard Treaty of February 9, 1920. This discord has direct
consequences for the legal situation in the ocean and on the
ocean floor surrounding the archipelago. We shall pay closer
attention to some of these questions and discuss the feasibility
of linking them to the dividing-line negotiations.
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When the Svalbard Treaty was signed in Paris on 9 February
1920, the states hav ing major interests in Sval bard L42! had
agreed to recognize Norway's ful I and unrestricted sovereignty
over the arch I pel ago L43!. Th I s recognl ti on, however, was not
without its ~~g. In the f irst pl ace, signatory powers
reserved the right to most kinds of economic activity on an
equal footing with Norwegian national s. This right was to apply
to f i shing, trapping, and al I kinds of maritime, mining,
industrial and commercial activity �4!. No national ity was to
enjoy special favors; al I were to be treated equal ly and to have
equal economic rights L45!.

The right of Norwegian authorities to dispose of taxes,
duties, and dues levied in the island as they thought fit was
also restricted. Revenue of this nature is to be spent
exclusively for the benefit of Sval bard and should only be
levied to the extent warranted by such requi renents �6!. In
addition, Norway had to pledge herself not to establish -- or
allow the establishment by other nations of -- any naval base or
fortifications in the Sval bard area. The archipelago, which was
thus demilitarized  Article 9!, was never to be used for warlike
purposes L47!. In other words, Norway received a very special
and highly restricted sovereignty over the archipelago. The
interpretation problem in this context is that of whether the
restrictions on sovereignty also should be effective ai sea.
The problem is actual ized as to the question of what regime
shoul d apply

on the continental shel f around Svalbard, and
in the fishery protection zone in the same area.

The problem is whether the shelf shal I enjoy a regime in
accordance with the prov i sions of the Continental Shel f
Convention of 1958, or in accordance with the provisions of the
Sval bard Treaty of February 9, 1920. In both cases the shel f
wil I renal n under Norwegian sovereignty, but under the Treaty
citizens of al I signatory powers wil I have access to the area
and its resources on an equal footing w ith Norwegians, and
Norwegian sovereignty wil I be more restricted than under the
Shelf Convention. The position of the Soviet government is that
the Svalbard Treaty is the basis for Norwegian sovereignty,
whi I e Norway argues that the provisions of the Continental Shel f
Convention must apply. The U. S. and other Western powers have
reserved their Judgment on this issue.

In the op I ni on of Norwegian authorities, the restrictions
on sovereignty stated in the Sval bard Treaty cannot be given an
extended interpretation. They are f inal and apply to the areas
expl icltly mentioned in the Treaty only. The continental shel f
and the sea beyond territorial waters are not mentioned in the
Treaty. The only reference to the sea is found in Articles 2
and 3, where territorial waters are mentioned in connection with
f ishing and maritime interests. In other words, the scope of
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the Treaty is here extended to cover territorial waters, which
in 1971 were fixed at four nautical mil es. The areas beyond
territorial waters are therefore subject to Norwegian
sovereignty in accordance with the provisions of the Continental
Shelf Convention and not with those of the Sval bard Treaty L48!.

This issue touches upon the same basic probl en as the one
concern I ng the legal status of the shelf, namely whether or not
the Sval bard Treaty applies beyond Sval bard itself and its
territorial waters. Norway rejects that the Treaty applies by
using the same line of reasoning as with the shelf. The Soviet
Union has refused to recognize the legal validity of the zone by
direct reference to the Svalbard Treaty.

The zone is non-discriminatory in the sense that foreign
fishermen are allowed to fish there provided they comply with
the regulatory measures enacted and the catch quotas agreed
upon. The decision to make the zone non-discriminatory should,
however, not be mixed up with the principle of equal treatment
in the Svalbard Treaty. As mentioned, the Svalbard Treaty, in
the view of the Norwegian government, does not apply beyond four
nautical miles. The corol lary of this view is that Norway,
whenever the circumstances dictate, may convert the zone into a
discriminatory or ful I-fledged economic zone L493. Whil e this
has not been considered a real istic approach thus far, it has to
do among other things with the objective of the zone--
protection of the breeding grounds of important species of f ish
from over-exploitation. That objective may be achieved by means
of quotas, not by reducing the number of foreigners.

Norway and the Soviet Union thus have three unresolved
i ssues of i nternat i ona I I aw I n the Barents Sea:

the regime to apply on the continental shel f,
the f i shery protect i on zone, and
the del imitation I ine.

Al I three to a larger or lesser extent affect their interests in
the area. The question then, is whether these interests can be
simultaneously attended to in a comprehensive integrated
solution similar to the one arrived at in the Jan Mayen area.
In other words: do we have a clusterproblem or a cluster of
prob I ems 2

From a legal, technical and formal point of view the I isted
issues are distinct problems to be dealt with in separate fora.
Some problems concern the administrative and legal status of the
ocean f I oor, others the jur I sd let i onal handl I ng of the water
column; some concern the regulation of activities pertaining to
minerals, others the al location of I iving resources; some have
to do with mil itary strategy, others with peaceful exploitation
of natural resources; the topics are varied and different both
In character and content. Nevertheless, the Norwegian
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government has real ized that the di f f erent i ssue areas make up
an interconnected complex of probl ems woven together with
security considerations and spillover effects. Hence,
unfortunate dispositions in one issue area may generate
Impediments to the handling of others and be to the detriment of
the general political relationship among the two countries, and
potentially between the bi ocs. The superior goal of the
Norwegian government in the North is to preserve stability and
tranquility, and to avoid moves liable to engender international
conflict.

When Norway in June 1977 established the fishery protection
zone around Svalbard, the government paid particular attention
to the following needs: protection of the I iv I ng resources in
the vulnerable Arctic environment, the interpretation of the
Svalbard Treaty, the Norwegian viewpoints with regard to the
I egal status of the shelf surrounding Sval bard, the conceivable
reactions of other governments, and to the strategic
significance of the area �01. Likewise, in deliberating the
legal status of the shelf, the government gave considerable
thought to the implications of the various policy options before
settling on a course. For instance, to counteract a possible
suspicion that the future activity on the shelf was to serve
military purposes, the foreign minister officially emphasized
that the activity on the shelf was to be guided by civil,
peaceful, and ordinary economic principles under firm Norwegian
management and control. The government also acknowledges that
the Soviet presence on Svalbard, besides economic
considerations, Is motivated by " ... the strategic location of
the archipelago and a wish to observe that developments do not
run counter to Soviet Interests« �1!.

As for Norway, the outstanding issues are treated as a
cluster of probl ens, whil e the Soviet Union may be more inclined
to regard them as a cl usterprobl em. These differing perceptions
may complicate the resolution of «hot« Issues.

Due to these problem constel I ati ons, the two parties~
perceptions as to what constitutes a favorabl e outcome might be
considerably affected. We know that Norwegian authorities
insist on treating each issue in separate fora, disconnected
from each other. It is also a fact that the Soviets thus far
have accepted this philosophy and procedure. It is, however,
known that Soviet diplomats informally have expressed views that
can be interpreted as favoring a package deal. This viewpoint
has also been put forward In the public debate In Norway 452',
Let us therefore look into this possibility in some more detail.

The content of the package should be that the Soviets
temper their resistance to the Norwegian position on the
exercise of authority on the Svalbard shelf and in the fishery
protection zone, having the recognitlon of a dividing line
closely approximating the sector line in return. From the
Soviet point of view this outcome has several advantages: in
the first place, a division of the Sarents Sea shelf along the
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sector I ine wil I ensure the Soviets national control over the
bulk of the petroleum in the region. As indicated, the eastern
part of this shelf, of which the disputed area makes up a
cons i derabl e portion, i s the more promi sing as regards the
exploitation of oil. If the dividing I ine for the f ishery
coincides with the shelf I ine, as suggested by Norway, the
Soviets wil I also acquire important f ishing grounds. This
dividing I ine wi I I al so serve the security interests best in
that it drives the Western presence as far to the west as can be
real istical ly hoped for. In the second place, Norway, for years
demonstrating her understanding of Soviet security interests in
the North �3j, wil I be in a position to supervise any foreign
presence in the Svalbard waters. The Svalbard Treaty al lows
national s of the signatory states unrestr icted access to search
for resources. Only by governing the continental shel f and the
f ishery protection zone surrounding Svalbard in accordance with
international continental shel f law wil I Norway be in a position
to restrict access and regulate this presence.

On the other hand, lumping together several disputed issue
areas in this way means that Norway wil I have to abandon its
pol lcy of refusing a package deal. At the moment there is scant
evidence suggesting that a reappraisal of this pol icy is
cons i dered in Norweg i an pol icy quarters. Neverihel ess, a
package deal can also be to the benef it of Norwegian interests.
First of al I, by simple calcul us it is evident that the
essential precondition for Norway in considering adaptation to
Soviet requirements is that the Soviets recognize and accept the
Norwegian position In two potentially conflict-laden problem
areas. Secondly, resol v I ng el I outstanding issues is by itself
a contribution to preserve the stability and peace of the
region, the ultimate end of the Norwegian policy. As long as
conclusive dividing I ines are not drawn, legal uncertainty may
provoke conflicts. Thirdly, It can be argued that as long as
the question at Issue remains unresolved the parties, Norway in
particular, wil I need consultations and negotiations in order to
avoid episodes likely to increase tensions. This may cause a
bll ateralization and enabl e the Soviet Union to influence the
developments in the "Norwegian» part of the Barents Sea as well.
This benefits the stronger party only and is contrary to
Norway's postwar pol icy of avoiding a bil ateral ization of the
Svalbard issues. Lastly, the parties wil I have reached a
compromise solution between the median I ine and the sector I ine.
Thus viewed, the outcome is within the bounds of what Norway can
possibly find acceptable. Norway wil I indeed, if this is the
outcome, have ceded considerably more of the disputed area than
the Soviet Union has. This geographical "generosity" i s,
however, compensated by the Soviet recognition of and compl iance
with Norwegian provisions on the shel f and in the f ishery
protection zone surrounding Svalbard. A significant aspect of
this solution-concept is that it does not require Norway to
accept the sector line, whll e It at the same time appears to
take account of the assumed Soviet claim of having the boundary
drawn as far to the west in the ocean as politically feasible
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L54j. This solution-concept can be visual ized in a matrix  see
Figure 10!.

USSR

Norway

Figure 10: A Solution Concept for the Del imitation of the
Barents Sea

Norway has someth I ng to of f er th e Sov i et Unl on concern i ng
where to draw the del Imitation I ine  +!, whil e the Soviet Union
has something to offer Norway within the f ishery protection zone
and on the shelf around Svalbard  +!. The offers at hand are
what the other party is in need of  -!. By I inking the offers,
the needs might be sati sf led  doubl e arrow!, and the boundary
settl ed.

To what extent, then, is It plausible that Norway wil I
orient its negotiation strategy towards a package deal 2 As
demonstrated, Norwegian authorities have not publ icly made such
intentions known. We do, however, take it for granted that they
want an outcome within the pol itical conf ines they have
themselves def ined � that is, a compromise between the median
and the sector I ines. This outcome is a precondition for a
package deal to material ize. Further, we take it for granted
that the paramount question at issue does not concern the mode
of achieving an outcome but the actual attainment of It, ihe
content of the agreement being the more important feature. If
the authorities come to consider a shift of pol icy to yield
substantive results, and national prestige does not gain the
upper hand during negotiations, such a shift is def initely
feasible. It wil I not come, however, if Osl o perceives the
counterpart to appear as not gaining from the pol icy change--
there wil I be no changes for the sake of change.

The Soviet Union has not official ly revealed concern for
the idea that an alternative arrangement for the negotiations
might get the deadlocked talks moving. As previously stated,
however, Soviet diplomats have In informal contexts expressed
v lews that can be interpreted as favoring a package deal .
Hence, it is not evident that a Norwegian initiative, if it
comes, wil I fal I on "stony soil." Both parties appear to gain
from having a conclusive solution, and both have to ease off in
order to reach a compromise. It is a noticeable fact that it is
primarily the Soviet Union that is pressing for Norwegian-Soviet
cooperation in the Barents Sea; it is al so the Soviets that most
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urgently need to get on with exploring for oi I. Such factors
surely enhance the readiness for compromise. Deviating from the
sector line, which mainly has served a political function in the
negotiations with Norway, then appears to be politically
feasible to the Soviet Union. Hence, there is reason to believe
that each of the parties has a better hand in this game than the
cards put on the table thus far indicate.
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COMMENTARy

Esther C. Wunnicke
Director

Department of Natural Resources
State of Alaska

I appreciate very much being asked by Professor Oxman to
make a few comments about the State of Alaska' s attitude
regarding environmental protection and oil and gas development
In the Alaska' s offshore areas.

Mr. Herrera had addressed economic and environmental
constraints on the development of Arctic Petroleum Resources
from the Industry~s standpoint. I will speak to the
considerations that the State faces in making decisions about
oi I and development.The State of Al aska~ s estate I s a huge one by most
standards, with a diversity of resources. It wil I eventual ly
encompass about 104 ml I I ion onshore acres � we now have
received approximately 80 mll I ion acres of this amount from the
federal government � and perhaps more importantly for th I s
discussion, includes the tidelands along a 34,000-mile coasti lne
and offshore acreage out to the three-mll e terr ltor lal sea
boundary, which amounts to approximately 25-30 mil I ion acres.

As Commissioner of Natural Resources, I am responsibl e fcr
the management of all the State-owned surface and subsurface
resources, except fish and game. As a member of Governor Bill
Sheff lel d~ s team, I also take these latter two very important
resources, as well as air and water standards, into
consideration as I make decisions about resources I am directly
responsible for.One of my Jobs is to provide the opportunity for oil and
gas development on State-owned lands. The State' s goals for
development of these resources Is

1. to contribute to the energy independence of both the United
States and Alaska;

2. to create an energy industry that will provide for a stable
and diverse economy;

3. to establish a steady, long-term source of revenues
sufficient to meet the needs of Al askans, and

4. to maximize the economic return to the State and its
citizens from the sale of State-owned oil and gas
resources.

But I have other duties mandated by Alaska~ s constitution
and statutes. I am called upon to encourage the development of
the state~ s resources by making them available for maximum use,
but I am to do so consistent with the public interest. Not only
am I to provide for the util ization and development of al I
natural resources belonging to the State for the maximum benefit
of its peoples, but I am also charged to provide for the
conservation of those resources.
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In my Judgment, this boils down to balancing petroleum and
other resource devel opment and the protect i on of Al aska' s
environment, fish and wildlife populations, and In some cases
the unhindered pursuit of a unique cul ture or style of life.
Therefore we also have an additional goal in our oil and gas
development program, and that is to mitigate the adverse social
and environmental effects that may result from oil and gas
development.

Petroleum has been a part of Alaska~s history for more than
130 years. Russian traders reported natural oil seeps along the
coast as early as 1853 . The State of Alaska held its first
lease sale in 1959 shortly after Statehood and offered offshore
and onshore State lands in Cook Inlet. Unlike the federal
government, the State does not lease and manage its offshore
I ands separately from onshore I ands.

We do, like the federal government, have an ambitious five-
year oil and gas I easing program that serves several purposes.
It gives the oil industry a stable setting in which to plan for
the future. It also prov i des an opportunity to closely examine
any proposed I easing area and to weigh carefully the potential
benefits and possible degradation of the environment or
infringement upon the I ifesty les of Al askans.

We have leased more than 7 mii I ion acres of land in forty-
two sales since 1 959 when Alaska joined the union. Al I but ten
or so have included some amount of offshore acreage. More than
2 mil I ion acres of State submerged lands have been leased In
Cook Inlet and the Beaufort Sea. We currently have about 4.3
mil I ion acres under lease. And under our present five-year oil
and gas I easing schedule, some 10 million acres of State-owned
land w il I be available for lease through 1 988.

Most of our potential for petroleum development Is on the
North Slope and offshore in the Beaufort Sea. The famous
Prudhoe Bay field Is an onshore operation on the North Slope, of
course. It is important to this discussion because it has had
such an impact both economically and socially on Alaska and It
was the cause for the building of the TransAlaska Pipel ine in
the mid 1970s, which has made It possibl e for other, smal I er
f iel ds on the North Slope to be developed.

With its approximately 10 bil I ion barrels of recoverable
ol I, Prudhoe Bay ranks as the I argest f lel d ever discovered in
North Amer I ca. It al so happens to be located on State-owned
land and since production began in 1977, has pumped bil I ions of
dol lars into the State treasury and mil I ions of dol lars into the
pockets of Al askans through our Permanent Fund Dividend Progren.
At present about 85 percent of the State~s revenues flow from
the production of oi I, primarily from the Prudhoe Bay f iel d.
For fiscal year 1985, that amounts to approximately $2.8
billion. In about five years, however, production at the
Prudhoe Bay field, which is about 1 .5 mil I Ion barrels per day
currently, wil I begin a gradual decline. By 1 988, production Is
expected to be half that amount, or roughly 850,000 barrels
daily.
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The other producing area on the North Slope at this time is
the Kuparuk River f ield Just west of the Prudhoe Bay operation.
Kuparuk wi i I increase production to about 190,000 barrel s per
day later this year and to 250,000 barrels per day in 1986.
This field, which is expected to produce 1.5 billion barrels
over iis life, wiii peak in 1987. It recently produced its 100
millionth barrel. The only other producing area in the State at
this time is the Cook Inlet region. Production of Cook Inlet
oil, which began in 1965 and peaked in 1970, is now only 59,000
barrels per day and rapidly declining. So we who work for the
State of Alaska have every reason to encourage the exploration
and development of our oil and gas resources, both onshore and
offshore. And the present administration supports the continued
exploration and development of these resources on State land and
ln the federal OCS.

We, however, of necessity have to use the same standards--
the balancing of development and environmental protection � in
our atti tude toward oil and gas leasing on federal land.

The federal government has pursued an aggressive leasing
program off Alaska~ s coast since the energy crisis of the early
1970s. The f irst Alaska OCS sale was hei d ln the Gul f of Alaska
in 1976. Almost 4 mil I ion acres have been leased in the twelve
OCS Sal es hei d to date. Since January 1983, when the
administration under Governor Bil I Sheffield took office, the
State has supported the Norton, the f irst St. George and the
Navarln OCS sales after measures were taken to meet social and
env ironmental concerns of Al aska~ s coastal peopl es. However, we
have sought to moderate the federal oil and gas I easing program
in the interest of other State concerns, as have past
administrations, and asked for the delay of several OCS sales
for var I ous reasons ear I I er th i s year.

Our first recommendation was that a second sale In the St.
George Basin be delayed from December of this year until mld-
1986 so that dril I ing experience from the f irst St. George sale
coul d be incorporated into the decl sion-making process for the
second sale. The f irst wel is were dril led on the leases from
the first sale this summer. Secretary Clark rescheduled this
sale unti I Apri I of 1985. We al so asked that the Barrow Arch
sale in the Chukchi Sea be delayed from 1985 to 1987 because of
the severe ice conditions in the area; the inadequacy of
existing biological and environmental information; the need for
more time for research and data-gathering; and the desire to
seek coordination with the State~s leasing progren. Secretary
Cl ark decided to remove this sale from the f ive-year schedul e.

Another State request, that the federal government del ay
for ten years its proposed North Aleutian Basin sale in Bristol
Bay, has generated the most controversy and I s a very good
example of the type of balancing act that the State must do.
The North Aleutian Basin I ies within the Bristol Bay Region,
which has a special slgnlf icance for many Alaskans. Commercial
Fishermen, native residents who depend on the f ish and wil dl ife
for subsistence, and many citizens throughout Alaska and the
international fishing and environmental community are concerned
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about preserv Ing and mal ntai ning some of the most productive
fishing grounds in the world. As a result, in 1972 the Alaska
State Legislature created a f isherles reserve that effectively
pr eel udes ol I and gas I eas I ng I n much of Br i stol Bay. In
addition, the State has Just put into effect an Area Pl an for
the Bristol Bay region that includes a ten-year delay of leasing
within the State~s coastal waters in the area to al low time for
additional study of the impact of offshore dril I ing.

The State~s request for a delay of federal OCS leasing in
this area was, therefore, entirely consistent with its own
actions in the Bristol Bay region. Secretary Clark did not
grant our request for a ten-year delay, but he did del ete a
large amount of acreage from the offering area in response to
our request and del ayed the sale unti I November of 1985. The
State's actions to delay oil and gas development in this area
was especial ly frustrating to those who bel ieve the oil industry
has adequately demonstrated that oi I and gas development wi I I
not harm the f ishery or the region~s waterfowl, marine mammals,
and wildl ife. Yet, those whose I ivel ihoods and I Ifestyles are
directly affected remain unconvinced. Bristol Bay f ishermen
want 95 percent or better assurance that oil and gas development
w i I I not affect the f I shery. And w h I I e Industry biologists
assure us that there is no reason for concern, other biologists
foresee dreadful consequences should an accident occur. In the
face of sclentlf ic uncertainty and continuing opposition from
residents of the region, the State took what I bel ieve ls a
prudent approach and a defensible position under the
circumstances.

Another example of the balancing that is often required in
my Job involves the seasonal dril ling restriction on exploratory
dril I I ng operations in the Alaska Beaufort Sea. Th Is
restriction, which was Initially imposed in 1 979, prohibited
exploratory wells from being drilled during periods of broken,
moving ice and during open water periods. The restriction was
designed to allow oil companies to drill only during periods in
which oil spill cleanup capability was high, which in this case
is when there is frozen, solid ice surrounding the dr il I I ng
I sl and.

Many Alaskans were concerned that the oil industry did not
have the capabil ity to safely operate in the harsh Beaufort Sea
environment, that oil spil ls would I ikely occur, and that unless
the restriction was imposed, slgnif icant Impacts coul d occur to
f I sh and w i I dl I f e resources, on which many Al aska Natives
depend. Of speci al importance was the Bow head Whal e, a
federal I y-protected endangered species, which I s al so important
to the subsistence I ifestyle of the Eskimos in northern Alaska.
Since 1979, the State has spent considerable time analyzing the
need for the restriction and the resulting Increased costs to
the oi I industry and to the State. We have al so caref ul ly
examined the I ndustry~ s operati ons on the North Sl ope to
ascertain whether or not they are able to operate In a safe
manner.
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As a result of this analysis, the State has recently
decided to I ift the restriction, which woul d al low the industry
to dri I I year-round except outside the Barrier isl ands during
the fal I Bowhead Whale migration if a company compl les with a
number of conditions aimed at safeguarding the environment. One
condition is that they parti cl pais in an ol I-spi I I cl ean-up
research and development progran. In making the decision to
I ift the restriction, I and the Commissioner of Environmental
Conservation concl uded that the oi I industry had an adequate
capabil ity to clean up oil during periods of broken ice, but
that problems remained. The research and development progren is
designed to address these remaining problens. In this decision,
as in many others, we had to deal with community perceptions of
danger. A not«unimportant ingredient in the seasonal-dr I I I ing
decision process was the industry~s move to hold meetings to
inform local officials and the publ ic about their advances in
oil-spl I I cleanup technology.

It is going to take time and patience to overcome some of
the perceptions held by local communities regarding oi I and gas
development. It is natural to be hesitant when deal ing with a
new sensation, a new experience, or a new technology. Often the
peopl e who are impacted by ol I and gas devel opment in Al aska
have had I imited experience with oil industry technology. It is
understandable that they are skeptical at first when told that
technology exists to explore for and produce oil and gas without
damaging their environment. To overcome this skepticism, it
wil I take time and effort, and a good record.

I, however, think that there is a demonstrable I ink between
individual and community benef its and publ ic support for oil and
gas development. And so I hope that industry representatives,
as they move forward with exploration on the leases already sold
in the Bering Sea, Beaufort Sea, Western Alaska, and other
areas, wil I continue to be sensitive to cultural and social
concerns and continue to hire as many local residents as
possible In offshore and onshore operations. I also believe
that we will continue to make the technological progress
necessary to meet the challenge of offshore oil and gas
development In Alaska.

Cook Inlet is a good example of how new technology was
developed to meet new challenges. There were people who said
that platforms could not be erected in the inlet because of ice
conditions and that they should not be built because of danger
to fisheries. But the industry has operated ln the inlet for
years without a major mishap. Accordingly, the State on a
regular basis leases avail able acreage in Cook Inlet and wil I
continue to do so in the future. The question of technological
feasibil ity is no longer a hurdle in this area.

Prudhoe Bay and the nearshore areas of the Beaufort Sea are
other areas where the chal lenge has been and is being met, We
know that the industry is working to overcome the technological
difficulties inherent in operating in this new frontier. The
industry is working hard at designing drilling and production
structures capabl e of withstanding the oceanographic and
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meteorological conditions found in areas like the Chukchi Sea.
The progress of the Concrete Island Dril I I ng System  CI DS! is
particularly impressive. Th Is was only a concept a few years
ago, and now one is nearly ready for use this coming winter In
the Beaufort Sea.

We believe that oil and gas development can be accomplished
in an environmentally sensitive manner, and we are optimistic,
if realistic, about the future of the oil Industry in this
state. We know very well that the likelihood of finding
another field as large as Prudhoe Bay is not great. But despite
this fact of I ife and the much publicized dry hole at Mukluk,
there is reason for optimism about the potential for future
discoveries and continuing oil and gas development. Shell is
dril I I ng to confirm a discovery In the Beaufort Sea at Seal
Island, which has estimated reserves of 300 mll I ion barrels of
recoverable oil, and Conoco Is moving ahead with plans to
develop its Milne Point field, which is thought to hold 100
million barrels of recoverable oil. The State has approved
plans for development of the i isburne Reservoir, which lies both
on and off the shore and is estimated to hold 350 million
barrels of recoverable oil and 1.8 trillion cubic feet of gas,
and is considering the permits for the Endicott project, an
offshore field estimated to have about 375 mil I Ion barrels of
recoverabl e ol I .

We in the Sheff ield administration Intend to continue our
support of oi I and gas development on State-owned lands and in
the federal OCS and bel leve that this industry wil I continue to
make an important contribution to Alaska's economy and the
country's wel I-being in the coming decades.
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COMMENTARY

George V. Kriste
Executive Vice President
Cook Inlet Region, inc.

Anchorage, Alaska

I am going to limit my observations to add-ons to my fellow
Al askans~ comments from the vantage point of Alaskan native
corporations which represent the Alaskan indian, Eskimo, and
Aleut peoples. Suffice it to say, one cannot speak in
generalities about native peoples~ attitudes to OCS and Arctic
petroleum development activities, especially one who Is a native
Californian. Notwithstanding, I can speak to a set of unique
economic facts in Alaska that are gradually changing native
peoples' attitudes towards oil and gas development, onshore and
offshore Alaska.

First Is the passage of the Alaskan Native Claim Settlement
Act of 1 97! . As mentioned by Commissioner Wunn icke, th Is was a
significant event not only for Alaskan natives but for the
federal and state government and for the oil and gas industry.
Establ I shed as for-prof It economic entities, native corporations
have changed the balance of what native people have had to think
about: considerations of a subsistence I ife-sty I e to
considerations of corporate overhead and dividends.

As Esther Wunnicke also noted, the cash economy of Alaska
is petroleum development. Although the primary focus to date
has been on Prudhoe Bay and its immediate environs, the future
of petroleum development in Alaska Is cl early focused on the
federal OCS. With regard to OCS exploration and development,
Al aska~s native people, not unl ike the state of Alaska, are
somewhat f earf ul of suf f er I ng the cul tural impacts of
development without its commensurate f inanciai benef Its.
Al though general i ties are dangerous in th i s area, I f irml y
bel ieve that, as economic entities, native corporations are more
I ike I y to assess av enues f or econom I c I nvol v anent i n OCS
development than to I ine up with the opposition, as they have
done historical ly in their attitudes towards new development In
Al aska.

With these br lef background comments, I woul d I ike to
report that Alaska and iis native people are about to achieve a
perfect balance of interests in approaching development in the
OCS. But as anyone can observe, this is clearly not the case.
Let me briefly touch on a specif ic example and give some
edi tor i al comment regardi ng the cor por at i on I represent to
i I lustrate some of the frustrations and di f f icul ties we have
experienced in seeking economic opportunities in the OCS. The
example, St. Matthew Island. Harken back, if you wil I, to Mr.
Hei ntz~s picture of the hei icopter which, he noted, was
converted from forty-four passengers to seventeen passengers and
which we regard as a flying bomb. The hei icopter is known as a
Boeing-Veritol and there are only, I bel ieve, nine or ten of
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them in the world, two of which are currently aval I abi e. Only
these hei icopters have the range to fly from existing on-shore
support bases to the oi I and gas developments in the Navarin
Basin. It didn't take a genius to recognize that one who coul d
acquire lands closer to the Navarin Basin would have an economic
opportunity. We we were those simple folk. We noticed that
some land was aval I able; we worked with the federal government
over a period of two years and compl eted a I and exchange in
August of I983. This land exchange was faci I itated by the fact,
also harkening back to a comment by Esther Wunnlcke, that native
corporations own, or eventual ly wll I own, forty-four mi I I lon
acres of land in Alaska. Cook Inlet Region and two other native
corporatl ons owned I ands that we regarded as better pl aced
within the wildl ife and wilderness systems of the United States
than the portions of St. Matthew which could appropriately be
used for support functions for Navarin petrol eum development.
We traded these I ands to the United States ln exchange for I and
on St. Matthew Isl and. We completed the exchange in August of
1983, wel I in advance of the lease sale which transpired earl ier
this year in the Navarin Basin. Ever since the date that we
compl eted the exchange, we have been in court. Af ter three
years and over $750,000 in expense, we have truly I earned
f irsthand the economic constraints and environmental
considerations that are taken Into account in OCS development.
And we~ve only Just begun walking through the regul atory hurdl es
that I le between us and development.

In the face of this opposition and expense that we are
stil I incurring � and we are stil I ln court � one might ask
quite simply, «Why are we continuing to pursue this
invol vement7w The reason is because we bel leve that the use of
the island as a support base is one economic opportunity for
native corporations that is virtual ly assured of success by the
sheer geography involved in the development of the Navarin Basin
and the I ogi sties associated with it. Al though th I s has
impeccable logic to us, the delays wil I result In economic and
human environmental constraints to oi I and gas development ln
the area.

I ~ve taken the I iberty to recite this I itany of negative
comments about gol ng and gett i ng I nvol ved I n OCS act i v i t I es f or
native corporations. But these activities that have been
negative coul d shortly be behind us as the federal dl strict
court in Alaska prepares to rul e, hopeful ly by the f irst part of
next week.

In summary, although one cannot generalize about the
attitudes of Alaska's native peoples with respect to offshore
petroleum development, certainly the above example shows that
many of them are actively supporting the oil and gas Industry's
efforts for OCS development.
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COMMENTAR Y

Robert B. Krueger
FInl ey, Kumbl e, Wagner, Heine, Underberg, Mani ey and Casey

Los Angel es

I have a few comments that relate to the U.S. position fn
Alaska versus the Soviet Union. I recognize the constraints of
sensitivity with which Robert Smith and Dav id Col son were
operating in the presentation of their excel lent papers. I
think, however, that a very topical issue i s presented here.
Neither the U.S. nor the Soviet Union has shown any interest in
pursuing any boundary other than the I ines set forth in the 1867
treaty. On the other hand, a number of discussions are stil I
occurring. As late as July of 1984, there were meetings between
the Soviet Union and the United States. Two years ago when the
Department of Interior put out the maps for Lease Sale 83 they
showed the Russian boundary I ine and said "The 1867 convention
I ine ls regarded as the I imft of the United States~ continental
shel f." That I ine was drawn by the great circle method. The
Russians, it woul d appear, woul d prefer the rhumb I I ne, the
Mercator system. It is a less modern method of charting and
woul d result in a discrepancy of at least 15,000 square mlles in
the area immediately under consideration. If It were extended
Into the Arctic, ln accordance with the description of the 1867
I ine, some huge acreages could be involved.

An important devel opment occurred in Apri I of 1984 Just
prior to the lease sale -- bear in mind that these parcels
extend right up to the boundary cl aimed by the U.S. � when the
Interior Department created a buffer zone varying in width from
20 to 40 miles along the entire length of the boundary line of
some 200 mfl es, thus demarcating an area on the order of 6,000
square miles. Within that zone, the bids were taken on leases,
but in ef f ect the mon l es were put i n escrow pend l ng a
determination of title by the U.S.

This situation il lustrates the magnitude of this issue ln
Alaska and also suggests -- and this is the sal lent polnt--
that resources in the Navarin Basin coul d be shared. During the
International Decade of Ocean Exploration JoInt, in ef feet,
U. S.-USSR geophysical surveys were conducted under mutual I y
approved standards wh I ch covered the entire Navar In Bas In
Province on both sides of the boundary I ine. That data shows,
and the interest of the petroleum industry has shown, that we
have a predictably shared resource If oil or gas is discovered
in the Basin.

What Is the significance of this shared resource2 It
presents a very unusual opportunity for Soviet-U.S. cooperation.
It could present the Soviet Union and the United States with
exactly the situation that the countries bordering on the North
Sea encountered when they discovered offshore oil and gas.

This then raises the question of what sort of arrangements
coul d be made. Wil ly Ostreng points out what Norway has done
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with the Soviets in the Barents Sea, which is a very comparable
si tuati on. Probabl y the best type of agreement woul d be a
unltization agreement of the type that we use in the U.S. for
separately-owned interests on a singl e structure In which
parti ci pati on I s based upon vol umetr I c cons I derati ons w i th
review for adjusting, depending upon where the reserves happen
to fal i. This method was used by the United Kingdom and Norway
in the Frigg Fiel d and it is a very wel I-accepted way to with
the situation. Whether it woul d be pol itical ly compatibl e for
the Soviet Union and the United States to be partners in energy
resource development is, however, subject to question. It is
obvious that the Soviets and the U.S. each have security and
strategic interests of national concern in the Arctic. The
i ssues, therefore, shoul d be approached with care and
sensitivity and it is obvious to me that both countries are
approaching them in that fashion.

If you look at the North Sea as precedent, and it cl early
is, one interesting possibil ity is that the Soviet mainland
coul d be used as a staging, supply and processing site for the
expl oration and devel opment of resources commonly shared or even
separate, not commonly shared, on both sides of the boundary
line. The Navarin Basin is much closer to Siberia, to Cape
Navarln � something I ess than 150 mil es -- than it is to
Al aska, which is 450 mi I es or thereabout. That is a I ong
helicopter trip in a very hostil e environment. Cape Navarin is
also a much more suiiabl e area for staging, transportation,
facilities, etc. This does noi den I grate ihe importance of St.
Matthew Island as a necessary support base, but it is unlikely
that it could serve all support functions because of political
and environmental limitations.

Another interesting possibility is that the shared
petroleum resources could provide the avenue, as indeed they did
in the North Sea, by which U. S. companies can become involved in
the development of Soviet petroleum resources through the
operation of unitized areas and possibly later through
independent contracts in Soviet offshore areas. Interestingly
enough, the Soviet legal system does presently authorize permits
for both exploration and development of offshore areas by
foreign individuals and corporations. A cooperative approach to
shared resources In this area could result in many efficiencies
to both the Soviet Union, the United States, and the companies
operating in the area. With due regard for the rhetoric that
the Soviet Union and the U. S. have exchanged in the last several
years, this approach may seem unrealistic. I do not believe
that It is naive. As of yesterday, Henry Kissinger, after
meeting with President Reagan, said, wthe current administration
seems to be on a course of a negotiated acceptance of
coexistence. « Dr. Ki ssi nger said In effect that the term
~~ had been fed down the memory hole during President
Reagan~ s first campaign. In short, cooperation between two
countries, particularly where it Is in both countries'
interests, is as possible as confrontation. As we saw this
morning, finding petroleum, developing petroleum, has a way of
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encouraging discussions as wel I as I itigation. But we are not
going to I ltigate with the Russians and it is I ikely that we
wil I be talking to them about these subjects of common benef it.

I wil I close by noting, as we are al I aware, that the U.S.
and the Soviet Union are unique in their positions as world
powers. Their positions as the world's two largest petroleum
producers are sometimes overlooked, too. The Bering Sea and
other areas of the Arctic where resources coul d be shared can
provide a setting for cooperation and accommodation that coul d
benef it both countries. It woul d be very interesting to see
what the U.S. and the Soviets might do as petroleum partners.
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0 I SCUSS ION AND QUESTIONS

BERNARD OXMAN: Ambassador Peter Brueckner.

PETER BRUECKNER: Thank you, Mr. Chairman. I would first of all
like to thank the institute for Its Initiative to put this issue
on the agenda and thereby promote the "Arctic conscience" among
the members of the Institute and this conference. I have two
comments and one question.

The first comment is directed partly to Robert Smith and
partly to David Colson. It relates in particular to Robert
Smith' s description of the state of affairs between Norway and
Denmark up to 1980 In his paper. It might be read as though
Denmark had exercised a kind of "creeping jurisdiction" from a
median line to a full 200-mll e limit vis-a-vis Jan Mayen. On
one of the maps shown by Willy Ostreng we saw the overlap not
only between Iceland and Jan Mayen but also the disputed area
between Jan Mayen and Greenland. Denmark initially abstal ned
from exercising jurlsdlction beyond the median line. After 1980
Norway went to the median line. This step compelled Denmark to
register its basic viewpoint that Jan Mayen, in particul ar
because of its small size and location very far from the
Norwegian mainland, is not entitled by international law to a
fishery zone which encroaches upon the 200-mile zone of
Greenland. Thus in August 1981, Denmark established a full 200-
mil e zone. The disputed area constitutes approximately 70,000
square kilometers.

Furthermore, according to Robert Smith, no negotiations
between Norway and Denmark should have taken place. In fact, the
two countries have negotiated since December 1980. We are now
at a stage where Denmark has offered a solution through
arbitration. Norway has not yet responded to this offer.

The delimitation problem is different from the question
concerning the capelin. This is a trilateral fisheries problem
anong Norway, Iceland, and Denmark-Greenland which has to be
solved independently from the border problem because the capel In
Is a stock which travels between fisheries zones of the three
countries. We hope we w il I be able to solve that problem as
wel I .

My second comment rel ates to the transport probl en, the so-
cal I ed Arctic Pilot Project  APP!. Thl s i s a Canadian project
concerning transport of I lqui f led natural gas in giant tankers
through the Northwest Passage and down southwards, ma i nl y
through Greenland waters because there is less Ice on the
Greenl and side of the median I I ne. Our Inul t peopl e, the
Greenland popul ation, have voiced concern about APP, which has
been a subject for discussions at various levels between Denmark
and Canada. There are two issues. One is that the noise might
have detrimental ef fects on the stocks of whal es and other
mamma I s. I ndeed, the who I e commun I cat i ons system of these
mammals might in our view be hampered by the noise created by
these huge tankers going through in series. The other one Is
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that the new permanently-open sea I anes created by the tanker
ice breakers would hamper the Greenl anders~ usual hunting in
that region.

On 23 August 1983 an agreement on the protection of the
marine environment in the waters between Greenland and Canada
was concluded. The agreement refers to Article 234 of the
UNCLOS Convention. Thus, irrespective of the unilateral
competence that each country considers itself to have under the
! aw of the Sea Convention, once it enters into force, Denmark
and Canada have established a cooperation under the auspices of
Article 234 in order to avoid the particular problems that the
APP or similar projects, like the Beaufort Sea project, might
create.Relating to the 1 973 agreenent concerning the del Imitation
of the shelf areas between Canada and Greenland, Robert Smith
has referred to some uncertainty with regard to the basel ines.
That wasn' t exactly the problem when we were del imlti ng th Is
large area of sea or seabed between Greenland and Canada. The
problem was that we didn't have uniform charts covering the
whole area. We had two charts within two different data
systems. Because of the uncertainty due to the cartographic
material we had to make a margin for subsequent shelf
operations. In 1 977 when the first dril I i ng took place, the
operators had to keep some mil es away from the median line. We
are now in a position to revise the whole borderl I ne and
straighten it out up to the Nares Strait.

In the Kennedy Channel we stll I have an unsolved probl en, a
smal I island called Hans Island. Both Canada and Denmark claim
sovereignty over the island. The border line, which is stil I
open around Hans Island, continues further north to the I incol n
Sea. The delimitation in th Is northern west area stil I remains
to be negotiated.My question relates to the legal status of ice floes. We
all know that scientific research stations are located on ice
floes that follow the current in the Arctic Sea. Some of these
ice floes may enter the economic zones or fishery zones of the
countries bordering this area. The question concerns the
countries exercising a competence to regulate scientific marine
research within their zones. What should their attitude be when
such an ice floe suddenly starts moving into their economic
zones conducting scientific research which might relate to the
sea2 Secondly, what do you do about an ice floe when it is
deserted by the sclentl sts7 For practical reasons the
scientists often leave their equipment, oil drums, etcetera, on
the Ice floe before it floats southward along the east coast of
Greenland. We have discovered deserted Ice floes that had
started their careers in the Arctic Sea as far away as off the
west coast of Greenland, stil I equipped with oil drums and
mach I nery. If the ice f I oe f I nally breaks, down we may witness
serious effects on the vulnerable Artie marine environment when
oil drums are dumped into the sea. Thank you.
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BERNARD OXMAN: Thank you. Woul d anyone I ike to vol unteer to
respond to Ambassador Brueckner~s question regarding ice floes2

ROBERT KRUEGER: It is my understanding, and I think Mr. Herrera
concurs, that the ice that you get in the Bering Sea is not of
that character. It is only when you get above the Bering
Straits that you get into very heavy ice and iceberg problems of
the type Ambassador Brueckner described.

BERNARD OXMAN: Mr. Col son2

DAVID COLSON: I think Ambassador Brueckner has raised some
interesting questions about ice floes, I don~ t have answers to
those questions. We have encountered s Imil ar kinds of problems
in the United States; in particular, a few years ago there was a
murder on an ice station that basically involved U. S. citizens
and the federal government argued � and somebody may want to
help me � that this crime fel I within the special maritime
jurisdiction of the United States and therefore was part of the
U. S. criminal code. That case was reversed on other grounds, I
believe, but it ls a special kind of problem and it' s one that
is unique and arcane and that people don~ t think about very
much. But it does raise some very interesting legal problems.

BERNARD OXMAN: Thank you. I would only add a point which I am
sure Dr. Brueckner would agree with. I presume you, unlike
some, would ask questions before shooting. I hope you al I wil I
Join me In thanking our panelists and commentators again for the
excellent Job that they have done.
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PART V I I

ECONOMIC DEVELOPMENT AND MANAGEMENT OF FISHERIES
IN THE EXCLUSIVE ECONOMIC ZONES OF THE PACIFIC BASIN:

ACCOMPL I SHMENTS AND PROBLEMS





INTRODUCTORY REMARKS

Gordon R. Munro
Department of Economics

University of British Columbia

Our panel is devoted to economic development and management
of fisheries within the exclusive economic zone. Over the past
three days we have discussed problems of formulating and
developing the law of the sea, particularly problems of deep
seabed mining. Today we turn to f isheries, an area that, in
legal terms, has been more or less settl ed. For good or ll I,
the exclusive economic zone which encompasses f isherles has
become, as every speaker has agreed, part of customary
international law. The one fisheries question over which some
doubt appears to remain Is that of highly migratory species,
what one might call "the Article 64 probl en, « but beyond that I
th Ink that the f I sheries matter has been virtually settled. But
settling the legal aspect Is only the first step. We then
encounter the very great probl ems of implementation. The
coastal state can establish an exclusive economic zone or a
fishery conservation zone, but to invest these zones with any
meaning, at least In the realm of f I sheries, the coastal state
must devise effective means of managing the newly-acquired
resources. If management efforts fail, the exclusive economic
zones could confer negative economic benefits on the coastal
state, Jim Crutchfleld Indicated some of the management probl ens
facing the U. S. yesterday in his talk on U. S. Regional Fisheries
Management Council s.

In this panel we consider some of the problems of
implementation in the context of the Pacific. Two of the most
interesting exclusive economic zone "experiments" pertaining to
fisheries in the Pacific are to be found in the waters off
Alaska, in particular with respect to the great Alaskan ground
fisheries, and in the waters of the South Pacific. One
experiment involves a single and highly developed coastal state,
the other involves a cluster of coastal states at a very early
stage of development.

Our first paper addresses the Alaskan fisheries and our
second paper Is concerned with the South Pacific. The third
paper discusses some difficult fisheries relations under
extended fisheries jurisdiction that have arisen between
neighboring coastal states, one developed and the other
devel oping, the United States and Mexico.

Our first speaker, Lee Al verson, wll I talk on the Alaskan
fisheries question. He is a mar I ne biologist by training who
served many years with the U. S. National Marine Fisheries
Service and was and is an adjunct professor at the University of
Washington. He has been actively � indeed one might say
intimately -- involved with post-EFJ fisheries in Alaska through
his company, Natural Resource Consultants.

For our second paper on the economic development and
management of fisheries in the exclusive economic zones of
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Paclf ic island states, we turn appropriately enough to the South
Pacl f i c Forum F i sher les Agency, which has fourteen member
states. The paper was prepared jointly by Lesl le Cl ark, the
Deputy Director of the FFA, and by Tony Slatyer, the FFA's legal
officer, who w i I I present it. Tony has served with the Forel gn
Fisheries Agency since the beginning of 1983; before that he was
legal advisor to the Fisheries Division of the Austral ian
Department of Primary Industry. He received hi s I egal training
at the Austral ian National University in Canberra.

For our third paper on the development of Mexican f isherles
and fts effect on U.S. relations, we are pleased to have as our
speaker Roger Rosendahl, who is chairman of the International
Business Department of the I os Angeles firm of Finl ey, Kumbl e,
Wagner. Roger has had a great deal of experience in fisheries.
Between 1974 and 1979 he was general counsel of Starkist Foods,
the world' s largest processor of tuna and related products.
After that he was an attorney responsible for the major portion
of the U.S. tuna fleet~s expansion and financing, which occurred
up to and through 1982. He was involved in the organization of
Pal omar, one of the first major Mexican fisheries joint
ventures, in which both the United States and Italy
participated. Roger is also Y ice-President of the Asia Pacific
Lawyers' Association and is founder and President of the Asia
Pacific Law Institute.

The first commentator Is Lee Anderson, a fellow economist
who is from the University of Delaware where he holds a joi nt
appointment with the Department of Economics and the College of
Marine Studies. Lee has been at Delaware for the past ten
years. He did his graduate work at the University of Washington
in Fisheries Economics where he was a student of Jim
Crutchfield, who gave us a paper yesterday. Lee is going to
comment, properly I think, on the paper by the other I ee, Lee
A I ver son.

The second commentator i s J ames Joseph, D i rector of
Investigations of ihe Inter-American Tropical Tuna Commission.
Jim will comment on the papers by Tony Slatyer and Roger
Rosendahl. Both of those papers were dominated by tuna
questions, so who could be more appropriate than Jim Joseph2
Jim has been with the IATTC for at least fifteen years. He is a
marine biologist by training and received his PhD. at the
University of Washington.

Our last commentator is John Bardach, who will present an
overview of the three papers and talk about their differences
and their common themes. John is a marine biologist by training
and has a PhD. from the University of Wisconsin. He has been
with the Resource Systems institute of the East-West Center for
the past seven years, and before that he was the director of the
Institute of Marine Biology at the University of Hawaii and a
professor at the University of Michigan. His particular
Interest is in aquaculture. He has worked a great deal on AID
programs ln the Pacific and is extremely well qualified to give
us an overview on the subjects discussed.
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THE MAGNUSON F I SHERIES CONSERVATION AND MANAGEMENT ACT:
A FACTOR IN THE DEVEi OPULENT AND MANAGEMENT

OF ALASKAN FISHERIES

Dayton L. Alverson
Natural Resources Consultants

Seattle, Washington

I NTRODU CT I ON

The passage of the Magnuson Fisheries Conservation and
Management Act  MFCMA! in 1976 constituted a significant
declaration of a new national fishery policy for the United
States. The Act consummated efforts by major sectors of the
U. S. harvesters, processors, and recreational fishery Interests
to secure greater control over the resources adjacent to the
U. S. The MFCMA and iis amendments undoubtedly improved the
competitive position of U. S. fishermen and harvesters � perhaps
fishermen more than processors -- and also sharply altered the
legal basis for fishery management within the 200-mil e zone.
Nevertheless, the fisheries policies and procedures that emerge
from the MFCMA can be expected to be dynamic and the concerns
and disappointments of different sectors of the fishing industry
and other user groups will result in further amendments to the
Act and changes In implementation procedures.

It is the purpose of this paper to trace fishery
development In the fishery conservation zone  FCZ! off Alaska
since the implementation of extended Jurisdiction and to comment
on components of the Act, its amendments, and management
practices that have influenced development. The paper concludes
with a commentary on new crises arising in the industry and
potential policy solutions that will influence future use
patterns.

THE MFCMA AND ALASKA FISHERY DEVELOPMENT

In addition to the commitment that the Act makes to
conservation and management of the marine resources adjacent to
the U. S., it is an explicit decl aration of the intent of the
United States to develop Its underutii Ized or unused fishery
resources. The Findings of the Act and its Purposes both make
this commitment clear. Under the Act' s Findings, it Is stated,
"A national program for the development of fisheries which are
underutil ized or not util ized by the United States fishing
industry, including groundf I sh off Alaska, is necessary to
assure that our citizens benefit from enpl oyment, food supply
and revenue which could be generated thereby. » The Findings are
translated into action under the Purposes of the Act which state
that Congress~ intent was to

encourage the development by the United States
fishermen of fisheries which are currently
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underutil ized or not uti I ized by United States
f i shermen, including groundf ish of f Alaska, and to
that end to ensure that optimum yiel d determinations
provide such development.

For sectors of the U. S. industry seeking to develop and
promote vlabl e U. S. fisheries, these paragraphs generated
enthusiasm -- a promise for the future. With passage of the
MFCMA, there was great expectation among fishermen and some
processors that there would be rapid growth in domestic
harvesting and processing of fishery resources within the FCZ.
Many anticipated a quick phase-out of foreign fishing
activities, creating almost Immediate opportunities for the U. S.
fishing industry. Realizing the potential, however, was
painfully slow during the first years fol I woi ng implementation
of the MFCMA, and to some, legislative rhetoric conti nues to
sound hollow.

Hopes for rapid displacement of foreign fleets and growth
of U. S. fisheries faded as the stark realities of the MFCMA
became understood. The assumed management authority over the
FCZ did not lead to automatic expulsion of foreign fisheries but
required the U. S. industry to demonstrate the capacity to
harvest and market the resources available. Although
conservation goals could be more quickly real ized, the economic
dream of rapid displacement of foreign fisheries awaited a U. S.
commitment and capacity to harvest and sell its catch on the
world market. The priority right concept gave access to
resources to U. S. fishermen, but its value is contingent on the
ability of fishermen to competitively harvest and market their
catch.

The possibilities of developing Alaska~ s extensive
groundf i sh resources and underutil ized shel I fish and pelagic
fish resources received considerable attenti on prior to and
following the passage of the MFCMA. Development opportunities
were touted in the state legislature, assisted through state and
federal development programs, promoted by nati ona I I egi sl ation,
and explored and discussed In a number of public seminars.
Regardl ess, by early 1980 development was small-scale and
sporadic. It had not occurred along the I ines that many had
hoped. From the standpoint of many fishermen and harvesters
interested in the Alaska scene, there had been a lot more fish
rhetoric than fishery development.

A key turn I ng point on the Alaska development scene
occurred in 1980 with the modification of the MFCMA which
changed the criteria upon which allocation of surplus  excess to
U. S. needs! would be made. These criteria, soon to be referred
to as the "Fish and Chips Policy, "  Public 'Law 94265, Sec. 201
 e!  A-H!! were as follows:

A. whether, and to what extent, such nations impose
tariff barriers or nontarlff barriers on the
importation, or otherwise restrict the marKet
access, of United States fish or fishery
products;
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whether, and to what extent, such nations are
cooperating with the United States in the
advancement of existing and new opportunities for
f isheries trade, partlcul arly through the
purchase of f ish or f ishery products from United
States processors or from United States
f i shermen;
whether, and to what extent, such nations and the
f Ishing f Ieets of such nations have cooperated
with the United States in the enforcement of
United States f ishing regulations;
whether, and to what extent, such nations require
the fish harvested from the fishery conservation
zone for their domestic consumption;
whether, and to what extent, such nations
otherwise contribute to, or foster the growth of,
a sound and economic United States f Ishing
industry, including minimizing gear conf I icts
with fishing operations of United States
fishermen, and transferring harvesting or
processing technology which will benefit ihe
United States fishing industry;
whether, and to what extent, the fishing vessels
of such nations have traditionally engaged in
fishing in such fishery;
whether, and to what extent, such nations are
cooperating with the United States in, and making
substantial contributions to, fishery research
and the identification of fishery resources; and
such other matters as the Secretary of State, in
cooperation with the Secretary  of Commerce!,
deems appropriate. «

D.
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This amendment in concert with the harvesters~ preference
provision of the Act, which was passed In 1978, set the scene
for greater leverage to both processors and f ishermen In
util Izing fishery resources within the adjusted FCZ. The
catalyst for development rested on �! priority rights to the
avai I able resources by f ishermen who harvested and processed or
sol d their catch to U. S. processors, �! a preferential right
over foreign fishermen to U.S. harvesters and �! inducement of
the "Fish and Chips Pol icy" which authorized new entrants to
access resources assigned on the basis of historical fishing.

There can be I lttle doubt that the "Fish and Chips"
provision of the Act provided, if not the legal, the
psychol og i ca I impetus for devel opment. There were obv i ous I y a
sufficient number of foreign players interested in entering the
game to change the historical al location pattern. The growth in
U.S. fisheries fol lowing 1980 was drenatic In character and
almost unbel ievable In the eyes of the bystanders. Most of this
growth has been associated with the advent of joint ventures
which harvest and transfer their catch to foreign processors.
However, a review of the statistics suggests that growth in U.S.



catching and harvesting by several sectors of the Industry has
been signif icant.

THE GROWTH OF JOINT YENTURES

June 1982-May 1983
June 1983-May 1984

120,000 metric tons
200,000 metric tons
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A summary of Joint ventures and total domestic production
of groundf lsh from the FCZ off Alaska is shown in Figure 1.
From iis inception as an experimental effort in 1979, Joint
venture production  fish caught and delivered to foreign
processors! has grown from about 1,500 metric tons to over
352,000 metric tons in 1983. NRC has estimated that the 1984
Alaska Joint venture figure will exceed 580,000 metric tons,
making it the largest single food fish fishery in the U. S.
Foreign partners in this fishery include Japan, the USSR, South
Korea, West Germany, Taiwan, Spain and Portugal.

A breakdown of Joint venture production by species between
1979 and 1983 is given in Table 1. It is obvious from the table
that the extensive pollock resources of the Bering Sea and fn
the Gulf of Alaska have been the number one target of Alaska
Joint ventures. This trend has been fostered by the historical
Asian demand for pollock and pollock roe, high catch rates, and
the high quality of the at-sea processed f il I ets. To date,
Joint ventures for flounder have been dominated by the Soviets;
however, some Japanese involvenent occurred during 1984. In
addition to flounder Joint ventures, there has been a steady
growth of joint ventures targeting on Pacific cod, largely with
European partners, and on Atka mackerel purchased by the USSR.

he rapid growth of Joint ventures was in part stimulated
by the collapse of the crab and shrimp fisheries in Alaska which
occurred between 1 978 and 1982. This col I apse resulted in
considerable pressure on the U. S. Congress and the
administrative branch of government to promote and increase
Joint venture activity. The promotion of international joint
ventures was actively carried out by the U. S. Oepartment of
State and the National Marine Fisheries Service under the banner
of the "Fish and Chips" principles. There can be I I tti e doubt
that recent success in expanded joint venture activity was
greatly assisted by the efforts and attitudes of key individuals
in the previously noted government bodies and the U. S. Congress.
The efforts of these groups were stimulated by the long-standing
frustration of the U.S. fishing industry over its inability to
foster meaningful fishery development in the U. S. FCZ.

Pressures exerted by the U. S. government ultimately paved
the way for a major industry-to-industry Joint venture meeting
held In Seattle, Washington, in June 1 982 . The meeting resulted
in Japanese companies agreeing to expand Joint venture activity
with U. S. fishermen in accordance with the follow I ng schedule
and targets:



YEAR

1978
1979
1980
1981
1982
1983
1984

MT
DAP

4,160
5,879
6,571

20,6$3
31,992
46,651

100,000

MT
JVP

0
1,46$

34,495
95,442

1$3,366
352,526
580,000

MT
TOTAL

4,160
7,347

41,066
116,125
215,358
399,526
680,000

Figure 1. Summary of annual groundfish catches by U.S. vessels in the FCZ off
Alaska, 197$-1983 and projected catches for 1984. Domestic Annual Production
 DAP! is fish harvested and processed by U.S. nationals and joint venture produc-
tion  JVP! is fish caught by U.S. vessels and processed aboard foreign ships.
Sources: JVP from NMFS; DAP for 1982 and 1983 from ADF&G; DAP
1978-1981 from trade journals; and 1984 projections are by NRC.



Table 1. U.S. Joint venture trawl del iveries in metric tons,
by major species in the Pacif ic coast, Gul f of Alaska
and Bering Sea, 1978-1982

AREA/SPECIES 1978 1979 1980 1981 1982

Total 32, 570 78, 534 1 08, 602

582 1,135 16,856 73,917
711 465 57 193
229 307 50 336

Total 1,907 16,963 74,4461,555

Pacific Coast
Hake
Other

856 8,835 27,537 43,556 67,465
243 165 240

Total 856 8,835 27,780 43,721 67,705

GRAND TOTAL 856 10,357 62,257 139,218 250,753

Bering Sea
Pollock
Cod
Flounders
Atka Mackerel
Sabl cfish
Other

Gul f of Al aska
Pol I ock
Cod
Other

10,654
8,456

12,343
265

39
815

42,083
9,159

22,033
1,633

180
3,446

54,604
13,591
26,544
12,475

124
1,264



Although the rate of growth was less than hoped for by U. S.
f ishermen, many groups in the Pacif ic Northwest considered the
Japanese commitment to be a signif icant step toward ful ler U.S.
i nvol vement w i th groundf I sh. Th I s U. S./ Japan agreement was
amended by a subsequent industry-to- industry negoti at I on In
November 1983 which resulted in a signlf icant increase in the
I 984 joi nt venture commitment  Append i x I ! a I ong w i th
commitments to purchase U. S.-processed f I sh and improve the
general basis for exports into Japanese markets.

It is important to note that many foreign Joint venture
partners actively pursued arrangements to access groundf ish in
the U.S. FCZ. From the perspectives of Korea, the USSR, West
Germany, Pol and, Spain, and Portugal, Joint ventures meant the
posslbii ity of an increased TA! FF or access to productive
f I sh i ng areas and potent I a I f i sh i ng grounds f or vesse I s wh I ch
had I imited opportunities as a result of extended Jurisdiction
throughout the world. In the case of the Soviets, loss of their
directed al location fol lowing their Invol venent in Afghanistan
may have accelerated their Joint venture activities. In
contrast, Japan, which historical ly held the I longs share of the
fish al located to foreigners from within the FCZ off Alaska, saw
no particular advantage to early involvement in Joint ventures.
It is I ikely that Japan perceived Joint ventures as an
operational mode which would erode national f ishing efforts,
that was potential ly uneconomical and a threat to Japan~s
dominant harvester position in the northeast Paclf ic.
Accordingly, Japan~s movement into Joint ventures only fol lowed
considerable prodding by the United States government and
Congress.

The future devel opment of Japanese and other international
Joint ventures will, no doubt, have to continue to deal with
political and socioeconomic concerns within the U. S., but in the
end it will be essential that Joint venture arrangements be
consummated and carried out In a manner that is profitable to
both parties. Foreign interests may, of course, be willing to
"carry" limited Joint venture partners, even though the
operations are perceived as uneconomical, in order to protect
the level of their national directed fishing effort. Even under
these circumstances the combination of directed and Joint
venture fisheries must be profitable over time. As the ratio of
Joint venture fisheries to directed fisheries increases, the
profitability of Joint venture operations  to both parties!
becomes essential. Hence, although the political environment
w II I remain a stimulus to Joint venture growth, the economic
dimension of Joint venture operations in combination with the
impact on countries' existing TALFFs may have already become the
single most important factor governing the future growth
pattern.

Joint venture fisheries on Alaska groundf ish have survived
a six-year test, during which time harvests have grown to well
over a billion pounds. More than seventy U. S. trawlers are
partici pati ng in these fisheries of Alaska pollock, yel I owf in
sole, cod, Atka mackerel, and rockfish this year. Their
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catches, valued at $50-$60 mil I lon, wll I be del ivered by direct
net transfer at sea to foreIgn factory trawlers.

From a pol itlcal perspective, Joint venture f Isheries have
gained more acceptance and strength in the last couple of years,
due largely to their relative economic importance to the
harvesting sector of the industry and a growing I i st of
partlcl pants. These f isher les are based on high-volume, low-
value operations. They function on a short-term contract basis
and the sponsoring foreign country general ly has a dominant role
in formulating the agreements. Good Joint venture markets are
in large demand and short supply. They are highly competitive
and, accordingly, prices pal d for the Amer I can-caught f i sh,
particul arly pol lock, are currently about 70 percent of the
prices paid by foreign nations in 1980.

Joint venture fisheries are typically conducted for periods
of only three to six months during the year. Volume of
deliveries is also commonly constrained by foreign processing
capacity. As a result of these two factors, JoInt venture
fisheries are usually a financial success during actual months
of fishing, but often do not provide adequate income levels to
sustain the vessels on an annual basis. Under present
circumstances, most Joint venture trawl ers have minimal control
over their long-term operations or future prospects. Their
markets and ex-vessel prices are firmly controlled by foreign
venture partners. Individual U. S. fishermen are not in a
position to challenge these Joint venture practices since the
supply of individuals seeking such markets exceeds the supply of
markets.

FACTORY TRAWLER ACT IV ITY

Although over-the-side Joint ventures have dominated the
growth of Al askan product I v I ty sl nce 1980, devel opment has
proceeded on several other fronts. Factory traw I sr operations
began w ith the at-sea operati ons of the catcher/ processor

from 160 to 296 feet were operational. Three additional vessels
entered the fleet In early 1984, increasing the fleet to eight.
The primary target of these vessels has been Pacif ic cod,
although increasing quantities of Pacif ic pol lock have been
I anded dur I ng 1984. The total catch of these vessel s i s
expected to exceed 50 thousand tons in 1984.

Factory trawler catches have largely been processed into
fillets with some headed and gutted product. Sellers have
banked on high prices  $1.30-$1.60/ pound! based on quality
fillets. Unlike Joint ventures, this fleet has grown largely
without pal I tical pressure. Their ability to take advantage of
the high avail abil ity of cod and to produce a quality product
and, at the onset, the reduced supply of Atlantic cod placed
U. S. harvesters in a strong competitive position. However, the
competitive position of this fleet has deteriorated somewhat as
a result of increased competition for decl I ning Alaska cod
stocks and competition from lower-priced imports, largely from
Canada.
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SHORES IDE DEVB OPMENT

Sporadic efforts have been made since the passage of the
MFCMA to initiate shoreside processing activities. These
efforts have generally focused on cod which are filleted or
salted. Most shoreside processing has centered in the Kodiak
area; however, smal I-scale operations have occurred in southeast
Alaska and onboard floating processors west of Kodi ak. A major
salt cod operation was initiated in Akutan dur I ng 1982, but the
facility burned down in the spr I ng of 1 983.

Perhaps the most successful non-joint venture fishery has
been directed toward sabl eflsh or bi ackcod. Prior to passage of
the MFCMA, bi ackcod were primarily harvested by the Japanese and
Korean longline fleets operating throughout the Bering Sea, the
Gulf of Alaska, and south along the states of Washington, Oregon
and California. Between 1 960 and 1972, the bi ackcod f I shery
expanded rapidly, growing from about 7,600 tons to over 60,000
 Table 2!. During this period, Japanese fleets dominated
catches taken off Alaska.

After inception of the MFCMA in 1976, Japan~ s role in the
bi ackcod fishery declined, first as a result of stricter
conservation measures imposed by the North Pacific Fishery
Management Council and subsequently as a result of growth of the
U. S. longline fleet. U. S. production, which reached about 3,400
metric tons in 1983, is expected to more than doubl e this year.
Development has occurred largely as a result of U. S. entrance in
the Japanese market, first from expanded efforts off California,
Oregon, and Washington and more recently Alaska. The fishery is
expected to be converted to an all-U. S. fishery in 1984.

The total U. S. shoreside processing of bottomfish in the
Alaska region in 1984 will reach 30-50 thousand metric tons.

OTHER FISHERIES

This paper has concentrated on developments in groundf ish
fisheries, but It Is perhaps appropriate to note that
significant growth has also occurred in the post-MFCMA period ln
U. S. herring and Tanner crab fisheries. Both of these fisheries
benefited from the U. S. preference aspect of extended
Jurlsdictlon.

FACTORS INFLUENCING ALASKA DEVELOPMENT

Passage of the MFCMA in 1976 constituted a significant new
U. S. policy and has obviously played an important role in the
growth of Alaska f I sherles. The Act and Its amendments yielded
jurisdictional control over fishery resources which In turn led
to a more rational conservation regime but, perhaps more
significantly, provided priority access to U. S. industry which
resulted In strategic advantages over competitors for resources
that could be harvested and marketed. Passage of "Fish and
Chips" amendments opened the door to U. S. allocation of
resources In a manner favorable to U. S. development and thus
added another dimension to potential business arrangements.
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Although the Act itsel f provided major advantages to U.S.
fishermen, there can be I ittl e doubt that pol itical pressure on
Congress and the Administration resui ted in Increased demand for
foreign users of resources in the U. S. FCZ to expand Joint
ventures and/or assist the growth of U.S. fisheries through
purchase of U.S.-caught and processed products. Government-to-
government di scussions, Congressiona I pressure, and industry
efforts to "Americanize" the FCZ have played important roles in
the recent spectacul ar growth of Alaska non-salmon f isheries.
These factors, coupled with a modernization of the U.S. fleet
and improved technology, underl ie Alaska fishery development.

Finally, the contributions by the North Pac I f I c F I shery
Management Counc i I must be appr ec i ated. Fol I ow I ng
implementation of the MFCMA, the Counci I, in conjunction with
the NPFMC, moved swiftly to bring groundf lsh and crab catch
I evel s to those recommended by U. S. sci entl sts. Whether by
chance or good management, groundf ish stocks in the Gul f and
Bering Sea have general ly been rebuilt to high levels, and most
stocks except those of Pacific Ocean perch and sablef ish are
considered In good condition. Thus, status of stock reports
were encouraging to potential investors. It must al so be noted
that the Council adjusted the optimum yield and f ishing areas to
benef It U.S. fishermen. This, coupled with increased
operational costs Imposed on foreign operators in terms of user
fees and payments for the observer programs, made joint ventures
more attractive.

Over the longer term, it is obvious that continued
attractiveness of Joint ventures and U. S.-caught and -processed
catches depends upon resource availability and an array of basic
economic factors � not the least of which will be the
willingness of harvesters to accept some type of limited entry
program. The latter, however, will not be easily achieved
because of fishermen~ s reluctance to accept th Is management
tactic. This suggests that the economic benefits and advantages
of such systems have not been adequately communicated to many
fishermen or that there is a stubborn reluctance by fishermen to
accept this level of government involvement in fisheries.

THE AMERICANIZATION OF THE FCZ � WILL IT OCCUR2

In a recent paper exam I ning policy development In U. S.
fisheries, the possibility of ful I use of the fishery resources
by U. S. fishermen and processors was examined. The following
excerpt from that paper  Alverson, 1984! prepared for the 1984
Conference on Fisheries Management: Issues and Options, held in
Anchorage, Alaska, is appropriate in regard to this issue.

In the past year, Northwest and Alaska processors and
fishermen have Joined together to form the Alaska Pacific
Seafood Industry Coalition  APS IC!. United, this group forms a
powerful political force that can help to mold regional and
national fishery policy. Admittedly, it does not embrace all
elements of the fishery family as described in this paper;
however, it does bring together a significant component of the
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harvesting, processing, and labor force Involved in the
fisheries of the region and has the capacity to provide
leadership.

The coalition has taken a strong position advocating the
Americanization of the FCZ, a concept that promotes the full use
of the fishery resources within 200 mll es of the U. S. by U. S.
fishermen, processors, and I abor. It seems apparent from the
actions and correspondence by key elements of Congress and
departments of government that this goal is strongly endorsed
and is to be fostered to the extent possible. wTo the extent
possible" may be the caveat that could limit the possibilities
of Americanization and set the scene for future Intrafamily
conflict.

The hopes for devel oping the processing sector of the U. S.
industry ride on the crest of strong U. S. control over
significant fishery resources of vital interest to Asian and
some European countries. Processors and fishermen have banked
on entering the large national whitefish market by harvesti ng
the highly abundant pollock and other groundf ish resources in
the Gulf of Alaska and Bering Sea. High catch rates, the
productivity of U. S. fishermen, and advanced technology appeared
to prov I de the potential for supplying U. S. markets with h I gh-
qual ity competitively-pr i ced fillets. S imil arly, the use of

Ilock to supply a rapidly expanding U. S. surlmi/product market
has also been seen as a lucrative possibility. But these
aspirations are largely based on the premise of a U. S.
commitment to selective allocation of TARIFF and/or Joint
ventures to nations that would assist U. S. fishery growth and
not generate further problems resulting from export into U. S.
markets of fish caught by foreigners in the U. S. FCZ.

It is at this stage that conflicting U.S. interests and
I ntraf I shery family disputes are I ikely to test the level of
coalition unity and the implied national commitment. The
growing number of Joint ventures with nations that are expanding
their exports to the U. S. of pollock and cod products caught in
the U. S. FCZ is rapidly dimming U. S. processor interest in
expanded domestic processing activities. Failure to impl anent a
strict and carefully controlled set of criteria related to
allocation of TAI FF and/or joint ventures may quickly scuttle
the short term goals of total Americanization of the FCZ.
Attaining this strict control, however, seems to be running head
on with other fishery and national interests as indicated by the
recent arrangement with the Poles, expanding contacts with
Koreans, and potential developments with China.

The real question that requires Congressional and
Administration attention is whether fulfillment of the
Americanization dream is feasibl e in light of I! conflicting
national goals, 2! different user group interests, and 3! the
range of economic factors Impacting the U. S. processing sector.
It is apparent thai U. S. fishermen and processors cannot expect
government protection on the U. S. market in the form of tariffs.
If allocation of TALFF and authorized Joint ventures are not
controlled in a strict manner to achieve this goal, then the
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U.S. industry should not be left dangl ing with the expectation
that government can or should provide the control required to
achieve rapid Americanization of the FCZ. It may be a hard pi I I
to swal low, but the Councils and users wil I al I be better off
knowing the real ity of government~s intentions or I imitations.
This pol icy is not I ikely to be shaped by the f ishery family
alone but may be impacted by a variety of national interests.
It is better, however, that the pol icy be shaped now rather than
after slgnif icant f ishery Investment that may ultimately go down
the drain. If conf l icting national goal s make it unl ikely that
al I ocatl ons and Joi nt venture devel opments w i I I be used
sel ectlvely to ach ieve f ul I use of the f I shery resources by
Amer I can processors, then both f i shermen and processors have
alternative options that can and should be explored In order to
optimize benefits to U. S. interests.

APPENDI X I

MEMORANDUM OF DISCUSSIONS CONCERNING COOPERATION
BETWEEN THE U. S. AND JAPANESE INDUSTRIES FOR 1984

A. Del egatl ons of the commerci al f I sh ing industr ies of the
United States and Japan met in Anchorage, Al aska, on
November 4-6, 1983, to discuss the technical and economic
feaslbil ity of expanding Japanese purchases of U. S.
bottomf i sh and bottomf ish products. Government of f ici al s
of the United States and Japan attended the meetings as
observers. Mr. Cl ement T i I I i on served as the meet i ng
chairman. The Japanese delegation was headed by Mr. Fumio
Imanaga, Managing Director of Nippon Sui san Kai sha, Ltd.,
and Director of the Japan Deep Sea Trawlers Association.
The United States~ delegation was headed by Mr. Ronal d
Jensen, Chairman of the Board of the National Fisher ies
Institute and President of Sea Alaska Products. The
members of the delegations are I isted in the attachments.

B. During the course of the meetl ngs, the two del egations
reviewed and discussed their 1983 Joint venture f ishery
operations and problems experienced in those operations.
Both sides agreed that joint venture operations would be
based on these premises:

1. economic feasibility on both sides; and
2. consideration of technical problems and resource

issues and the negotiation of contract terms agreeable
to the Individual parties involved.

C. The parties expressed their willingness and desire to
partlclpate in the enhancement and development of the
mutually beneficial economic relationships In the fisheries
field which they have enJoyed for many years. In the
spirit of their long history of mutual cooperation, the
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parties agreed to the fol lowing goals for future f isherles
development:

1. The two delegations agreed that for calendar year
I984, Japanese over-the-side joint venture operati ons
targeting on pollock and arranged on an individual
company basis would be as follows:
a. Bering Sea - 210,000 metric tons

Shelikof Strait - 120,000 metric tons
b. Furthermore the U. S. side requested an additional

30,000 metric tons from areas within the Fishery
Conservation Zone where Japanese joint ventures
have not previously operated. The Japanese
delegation stated that Japanese fishing companies
will endeavor to cooperate on an Individual
company basis to make such additional purchases
if technical, economic, resource and other
factors permit.

c. Although the Japanese del egati on coul d not
project a higher purchase level at this time,
additional purchases in excess of the above
quantities might occur, depending upon areal,
operational, resource and other factors.

d. The Japanese delegation stated that a significant
level of fishery allocations to Japan is integral
to the achievement of their joint fishery
projects. The Japanese delegation expressly
conditioned its projections on full and timely
release of U. S. fishery allocations to Japan.
Furthermore, in making these projections, the two
sides agreed that realization of these
projections must be pursued in good faith but
recognized that unforeseen events could prevent
their achievement.

2. In addition to the above, the Japanese industry agreed
to purchase marketable bottomfish species other than
pollock and cod through joint venture fishery
arrangements on an individual company basis to the
extent that such species can be purchased under
conditions which would permit commercially viable
operations on both sides.

3. The U. S. delegation raised its concern regarding
current trade policies impacting the competitiveness
of the U.S. fish products entering Japan. The
Japanese side acknowledged U. S. concerns and members
of the Japanese delegation agreed to work toward the
development of mutually beneficial trade in U. S.
processed bottomfish products. Members of the U. S.
delegation agreed to work toward the ful I and timely
release of U. S. fishery allocations to Japan.

4. The Japanese delegation agreed to purchase marketable
U.S. processed bottomfish products on an individual
company basis to the extent that such products can be
offered at a price and quality acceptabl e to the
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Japanese market. The U. S. del egati on noted that to
achieve this goal, the issues in paragraph 5 must be
addressed in good faith by the Japanese side. The
U. S. stated its target of producing 50,000 metric
tons.

5. Members of the Japanese del egation agreed to exerci se
their best efforts to maximize U.S. participation in
al I segments of the bottomf Ish industry in the Pacif ic
Northwest. Members of the U. S. del egati on agreed to
exercise their best efforts to maximize harvest quotas
for bottomf i sh resources of the U. S. F I shery
Conservation Zone to the extent consistent with sound
conservation principles.

6. It is the intention of both delegations that this
memorandum shal I in no way affect existing f ishing
agreements on other species, nor result in adverse
trade barriers on other species. This agreement
rel ates sol ely to aggregate projections of purchases
and sales by the f ishing Industries of the United
States and Japan. The two del egatlons agreed that
this agreenent shal I not restrict independent actions
by any company or person.
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ECONOMIC DEVELOPMENT AND MANAGEMENT OF FISHERIES IN THE
EXCLUSIVE ECONOMIC ZONES OF PACIFIC ISLAND STATES

I . G. Cl ark
Deputy Director

and
A. J. Sl atyer
Legal Officer

South Pacific Forum Fisheries Agency

This paper draws on the authors~ experiences within the
South Pacific Forum Fisheries Agency Secretariat and reflects
their personal perceptions of the outlook of states that are
members of the Agency. As such, the views expressed in this
paper should not be taken to represent the views of any member
state of the Agency.

The Forum Fisheries Agency is established by a treaty to
which all of the thirteen independent South Pacific states:
Australia, Cook Islands, Fiji, Kiri bati, Nauru, New Zealand,
Niue, Papua New Guinea, Solomon Islands, Tonga, Tuval u, Vanuatu
and Western Samoa -- as well as the Federated States of
Micronesia are party. The Marshall Islands and Pal au
participate In the work of the Agency as observers. The task of
the Agency Secretariat is to assist member states to coordinate
and harmonize their policies on the law of the sea so far as
they relate to fisheries and to maximize the benefits for their
peoples and for the region as a whole. That may seem a selfish
goal, but the economic viability of some of these states depends
on what they can win from their waters. These benefits can be
real Ized by developing national fish I ng industries and by
selling the resource to foreign fishing interests. Both of
these goals are premised on their sovereignty over the
flsherles, which is now generally accepted as customary
international law.

The South Pacific is a vast area sprinkled with islands.
The Jurisdictional result of this geography is that large
sections of th Is part of the Pacific fal I within excl usive
economic zones. Small pockets of high seas exist where these
zones just fail to Join. As a consequence, commercially
significant fishery resources in the region live spend most of
their I ives within some national Jurisdiction and most fishing
in the region is carried out under the authority of national
laws. This fact influences the planning of management
arrangements that can most successfully conserve fishery stocks
and maximize the benefits to Pacific island states that accrue
from the exploitation of those stocks.

The subject of this paper is the economics, rather than the
mechanisms, of development and management. Nevertheless, one
should be aware of this jurisdictional base as the framework for
national and regional economic policy decisions. One should
also be aware of the principal shortcoming of any document on
this subject. In making generalizations about fisheries issues
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over such a range of countries, the wide differences in the
patterns of marine resources available, in historical attitudes
towards f ishing, In the social and economic importance of
fisheries, and in levels of development tend to be disregarded.
The differences are there but are too multifarious to address in
a paper of th I s s i ze.

For now, the only establ i shed commercial offshore f isheries
resources are the nighly migratory species of ski pjack, tuna,
and bi I I f ish. Paci f ic i sl and government concerns over the
management and development of these resources fal I into three
major areas. Firstly, they wish to develop national tuna
f ishing and processing industries. Secondly, they wish to
control foreign f ishing in their waters and extract maximum
benefits from it. Thirdly, they are confronted with the need to
coordinate their pol icies on the exploitation of these species
with other states In the region and to develop cooperative
rei ati onshi ps with distant water f i shing states over the
management of ihe resources.

Of these areas it is the first -- their aspiration to gain
employment, incomes, government revenues, and foreign exchange
earnings from industrial tuna fishing and processing � which
has highest priority in the medium term. Indeed, for some
states tuna seems to provide virtually the only opportunity for
industrial and export development, leaving aside for now the
longer-term prospect of gains from seabed mining. For Fiji and
the Solomon Islands, tuna is already a major export commodity
and occupies a major role in their economic development
strategies.

There were two earlier stages of development of national or
locally-based tuna operations. The first began in the mid-I 950s
when bases were first opened for Japanese longliners fishing for
albacore tuna for United States canners. The fish were landed
in Tahiti, American Samoa, and Vanuatu. Later, the Japanese
left this fishery for the more I ucrative ~iJIIj fishery. Their
place was taken by Korean and Taiwanese fisherman, many of whom
still fished under arrangements with large Japanese trading
houses. These fleets are still there, but economic conditions
have become difficult for them. Their numbers are fal ling.

The second stage came with the overall expansion of the
Japanese pole-and-line fleets to meet booming demand for
skipjack for canning in the early 1970s. Large pole-and-line
vessels found good fishing grounds and stimulated interest in
ventures based in the South Pacific. Joint venture canneries
were established in Fiji and in the Solomon Islands. A major
trans-shipper operated ln Papua New Guinea, and Van Camp
operated a base in Pal au.

These ventures were by the late I 970s generating exports of
frozen and processed fish worth around US$70 million. This
success encouraged expectations of further major gains,
especially after 200-mil e zones were established. As it turned
out, enlargement of the fisheries zone did not make tuna any
easier to catch or market and did noi make it any easier for
smal I island governments to obtain capital for investing in the
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risky business of tuna f ishing. On the contrary, sluggish
demand for tuna products and Increases in supplies from new
competitors in the Industry have forced prices down and
diminished returns, causing investment plans to be scrapped or
def er red.

At this point, isl and governments have a choice. They have
been pursuing strategies for tuna devel opmeht based on the use
of pol e-and-I ine vessel s and I ongl iners which are rel ativel y
smal I, generate more jobs, are I ess compl ex, and require I ess
capital than purse seiners. In the face of a drop in tuna
prices from over US$1000 per ton to around US$700 per ton, these
forms of f i sh i ng, wl thout economies of seal e, become I ess
competitive. The alternative is purse seining which, even with
smal I er vessels, carries a higher risk, absorbs more capital,
and creates fewer Jobs.

But considerable uncertainty attaches to the question of
participation by island countries In purse seining. The Western
Pacific purse seine fishery has increased dramatically with
recent improvements In technology. Until now the fishery has
been the preserve of I arge Japanese and U. S. vessels. Favoured
by their ability to stay on the fish I ng grounds for longer
periods, to fish in rougher seas, and to search over I arger
areas of ocean, these vessels fish Western Pacific waters and
land their catches in Japan or at U. S. ports In the region:
Guam, Tinian, Pago Pago, and Honolulu � or trans-ship to other
places. Processing capacity has shifted away from the U. S.
mainland because of production costs and out of U. S, territories
because of taste changes which have reduced effective tariff
barriers. At the same time, better knowledge of fishing
grounds, improved designs of smaller vessels, and greater use of
fish aggregating devices making it more viable to use smaller
vessels and land them w ith i n the region.

Though the development of their own fishing and processing
capabilities Is the maJor goal of Island governments,
establ I shing control over and deriving benef Its from foreign
fishing have been the focus of their immediate attention. With
the advent of exclusive economic zones, Pacific island states
assumed sovereignty over fishery resources which are harvested
by over 1000 vessels, carrying the flags of large and powerful
nations with whom island governments have diverse economic and
political relationships.

The objective of FFA member governments in managing foreign
fleets is quite clear. They seek to maximize the net gains to
their countries from the operations of foreign vessels. To
achieve this goal, they have adopted a notably positive attitude
towards foreign fishermen. In return for non-reciprocal access
rights, they wil I pursue the benefits of fees, technology
transfer, development assi stance, employment and information
that well-managed foreign fishing operations can provide. This
approach can result in stable overal I access and f I exi bi e
licensing arrangements for vessels whose flag governments are
prepared to ensure that their fleets comply with the regulatory
requirements of island states.
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Pacif ic island governments have al so adopted fairly tight
control s on foreign f ishing. Al I agreements in the region must
comply with a harmonized I I st of minimum access conditions.
These requirements are rel atively rigorous In comparl son to
those appl led by other developing coastal states, but they are
not unreasonable. A Regional Register of f i shing vessel s -- in
effect a bank of information on al I foreign vessels which
operate in the region -- works as a regional biackl ist against
vessels that Infringe seriously upon the laws of any
participating state and that do not submit to the legal
processes of that state. Establ ished only a year ago, the
Register has been invoked once with very satisfactory results
and evidence shows that it has encouraged foreign f ishermen to
comply with isl and governments~ f isheries I aws.

Information on vessels and on catches and fishing
activities is collected on standard regional forms and processed
at the South Pacific Commission in New Caledonia for scientific
purposes and at the Forum Fisheries Agency for monitoring and
negotl ation purposes. Regular meetings are held among Agency
states involved in fisheries agreements with foreign fishing
interests, and Agency staff now participate in almost al I
fisheries access negotiations as technical advisers to the
governments involved. There are training programs for national
negotiators, data analysts, administrators and legal and
enforcement officers.

Fisheries relationships between the South Pacific
governments have several bases. Most of the cooperative
activities described above arise from the work of the Agency.
In addition, seven of the governments most closely involved with
controlling foreign fishing are party to the Nauru Agr cement
Concerning Cooperation in the Management of Fisheries of Common
Interest. All also participate in the work of the Tuna and
Blllfish Assessment Programme at the South Pacific Commission.

Relationships between the coastal states and the fishing
states are largely defined within the terms of access
arrangements which usually comprise a treaty between the
governments of the coastal state and the fishing state and a
subsidiary agreement with commercial interests. The treaty
typically provides an overall framework for access regulated
under the subsidiary agreement and casts obligations on the flag
state to assume responsibility for the actions of its vessels.
Detailed terms and conditions concerning the usual range of
activities such as reporting, observers, fishing areas,
licensing procedures, fees, and vessel identification are set
oui in ihe subsidiary agreements which may be renegotiated as
the need arises. Individual Agency member states currently have
these kinds of arrangements with Japan, Korea, and Taiwan. In
addition, there are two separate mul til ateral agreements
involving eight member states and the American Tunaboat
Association. The focus of most of these arrangements has been
developmental, aimed at encouraging new fleets to enter the
fishery and at the exploration of new fishing grounds and
technologies.
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But the focus of interest is now changing to a coordinated
approach to I imitlng f Ishing activity. That interest has two
or i g I ns. From the econom i sts comes the observat i on that
scarcity creates value and that fee receipts should be increased
significantly when the amount of licensed access is limited.
From the biologists comes theoretical and empirical support for
looking more closely at the impact of the recent expansion in
f ishing activ ity on the stocks and, more parti cul arly, on the
catches taken by ex I st I ng f I sh i ng oper ator s.

The Impact of fishing levels on stocks is not viewed with
alarm, but it seems cl early in the interests of al I who depend
on these resources � foreign f ishermen and their governments,
national fishing managers and their governments, the regional
agencies, and the f ish processors � to seek to improve research
results and to prepare to establ I sh a more coherent mechanism to
control fishing effort.

That is not easily done. Generally the structure of
institutional relationships between coastal states and fishing
states generally is stil I in flux, especially with respect to
highly migratory species fisheries. Previous types of
arrangements for cooperative research and management of tuna
resources such as IATTC  Inter American Tropical Tuna
Commission! and ICCAT  International Commission for the
Conyervati on of Atlantic Tuna! were developed in an era when,
and in places where, there was no significant national
jurisdiction over tuna. There has been little consideration of
a form of arrangement which fully copes with the reality of
extended coastal state sovereign rights. The prospects for any
new arrangements in the South Pacific are unclear, There are
some factors, however, which can be identified as likely to
influence the shape of these arrangements.

For one, coastal states are likely to play a greater role,
and fishing states a lesser role, in any management structure In
the South Pacific. Pacific island states have derived
considerable leverage from the size and contiguity of their
zones. It is highly un likely that many purse-seine vessels
could operate profitably In only high seas pockets or in the
zones of non-Agency states. Also, coastal states may be
skeptical about involving fishing nation governments in any
management arrangements.

Secondly, if a singl e management regime is established, it
is likely to be relatively simple. There wil I probably be no
need to set quotas by nationality of fleet or by zone. For now
local fleets are small and largely concentrate on local skipjack
fishing grounds. Any mechanism for limiting foreign catches is
likely to either limit the number or capacity of operating
vessels or to manipulate fees.

Lastly, discussion on th Is set of issues would not be
complete without at least some reference to illegal f I shing and
to compliance control. It appears that where licensing
agreements are in place, the extent of compliance with I I censing
conditions is relatively high. Fees are reasonably low, there
is no I imlt on fishing effort, and penal ties such as vessel
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forfeiture and invoking of the Regional Register are relatively
heavy. I I legal f ishing occurs mostly when and where I icenses
are not avai I able. A government may decide not to al low access
to Its zone to protect a local fishing industry, as In the
Sol omon I sl ands. Or i I I egal f i shing may occur where
negotiations on renewing an access agreement have broken off or
where the vessel owner is not a national of a country or a
member of an organization with whom a f ishing agreement has been
conc I uded.

Greater difficulties can be expected in the future if
I imltlng effort shuts some operators out of I lcensed f ishing and
if, as seems I ikely, fees rise substantial ly at the same time,
leading to greater incentives for il legal fishing. This
perception has heightened interest amongst Agency member states
in eval uatl ng further forms of regi ona I sancti ons, in seek I ng to
define flag state responsibil ities more closely, in improving
the reporting provisions, and in looking ai strategies to make
the best poss I b I e use of resources th at are comm i tted to
survel I lance and enforcement operations.
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THE DEYEi OPMENT OF MEXICAN FISHERIES
AND ITS EFFECT ON U. S. RELATIONS

Roger W. Rosendahl

F I nl ey, Kumbl e, Wagner, Hei ne,
Underberg, Mani ey II, Casey

Los Angeles, California

INTRODUCTION

"The Development of Mexican Fisher les and Its Effect on
U. S. Relations" � I am going to exercise speaker~ s license, if
there is such a thing, and further define the title of my
presentation to read "The Development of Mexican Fisheries and
its Effect on U. S. Relations ~~. w I am underscoring
this limitation to relations with Mexico because the effect of
the development of Mexican f I sher ies on U. S. relations In
several other contexts would also make a very interesting
commentary, but this is not what I intend to address today.

I woul d also I I ke to cl ar i fy for your benefit my own
perspective on this issue. With the exception of some
assistance I provided to the governments of Mexico, Costa Rica,
and Panama In their preparation of coordinated responses to the
United States government regarding the United States
extraterritorial application of marine mammal protection
regulations, my participation In the Mexican fisheries has been
excl usively on behalf of private sector interests: U. S. tuna
processing interests; large European, italian-based, tuna
processing Interests; and various vessel-owning entitles.

From the private sector viewpoint, issues like the effect
of the development of Mexican fisheries on U. S./Mexican
relations are frankly rarely a focal point. Moreover, as I hope
to point out in more detail later, what may be most noteworthy
about the development of Mexican fisheries, and the accompanying
heated conflicts with the United States, is its lack of any
significant effect on overall United States relations, and by
this I mean of course relations outside the realm of fisheries.

The really interesting issue in the context of
Mexican/American fisheries relations, and the one on which I
intend to focus today, is an issue of economic competition and
survival� . Make no mistake; although governments are involved on
both sides because of the nature of the issues involved, and
more so on the side of Mexico, the real competition here Is
between the fishery industry of the United States, on the one
hand, and of Mexico, on the other.

I should also point out that my particular experience has
been focused in the tuna industry as opposed to shrimp or other
important species of fish, and that my comments today wil I be
colored heavily by my experience In that industry. For today ' s
purposes, I am hopeful that my focus wil I be particularly
useful . Both in terms of dollar volume of investment and dol I ar
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volume of production and sal e, tuna i s clearly the most
si gn i f i cant U. S. f I sh i ng I ndustry. I t i s a I so the Industry in
which most of the real ly interesting issues arise, at least with
respect to Mexican and U.S. f isheries relations.

My comments today wll I focus on the fol lowing:
What are the recent historical events and pol icies which

form the backdrop for current Mexican/American rel ations in the
f I sher i es context 2

What are the pr inc i pa I pol icy cons I deratl ons from the
United States~ side2

What are the principal pol icy considerations from the
Mexican slde2

What are the significant events in the U. S./Mexican
fisheries rel ationsh I p2

What are the implications of these events for U. S./Mexican
rel atlons2

What is the outlook for the future2
To hei p you fol low the story I am going to be tel I ing you

today, I have put together a I ist  see Table I ! showing certain
mil estones in the history of the United States/Mexican f isheries
rel at i ons and the ~~~~ dates when they occurred. I
underscore "approximate" because I did a lot of this from memory
and I wli I not warrant that I am not a year or so off in at
least a coupl e of cases.

WHAT ARE SOME OF THE RECENT HISTORICAL EVENTS WHICH PROV IDE THE
BACKDROP FOR THE QJRRENT STATE OF U.S./MEXICAN RELATIONS IN THE
FISHERIES CONTEXT2

The history of the United States-Mexican fisheries has for
years been characterized by Jurisdictional conflict. Mexico,
along with certain other nations, has claimed the right to
exercise unfettered Jurisdiction over fisheries up to 200 mil es
from its shores; the United States has denied that right.

it is interesting to note that the concept of a unll ater al
expansion of jurisdictional claims over fisheries originated
with the United States itself. Shortly after the end of World
War II, President Truman claimed the right to exclude foreign
fishing from certain "conservation areas" in waters fished
primarily by the American fleets. The rationale for the so-
called Truman Decl aration was the urgent post-war need to
preserve United States marine resources.

Following the United States~ lead, other nations including
Mexico soon claimed their own exclusive fishing zones. Although
the United States quickly abandoned Its own claims, the other
nations including Mexico did not. The Truman Declaration also
cal I ed for international cooperation in f I sher les management and
the United States policy moved In that direction. By 1950 the
United States and Costa Rica had formed the Inter-American
Tropical Tuna Commission, commonly known as the IATTC.
Eventually seven other countries including Mexico also joined
the IATTC and for a little over ten years, starting from about
1966, the IATTC operated with varying degrees of effectiveness
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Truman l3ecl aration

Mexico and other nations follow suit

1945

Ch II e and Peru propose 200-mil e
exclusive economic zones

1948

Organization of Inter-American Tropical
Tuna Commission  IATTC!

1950

Ecuadorian vessel seizures

Fishermen' s Protective Act

Mexico Joins IATTC

Fishermen's Protective Act of 1967

Mexico decl ares 200-mll e economic zone

U.S. decl ares 200-mil e economic zone-FMCA

1951

1954

1964

1967

1976

Mexico embarks on Fisheries Development
-Palmer Example

U. S./Mexl co Treaty1977

-Freeze on f ishing within 12 mll es

-U.S. shrimp fishing to terminate
in 1979

-Mexico to al locate quota to
U. S. vessels in Mexican
economic zone

-Tuna issue not affected

-U. S. to provide names of vessels
intending to fish for tuna

Mexico withdraws from IATTC

U. S./Mexico Treaty

-U. S. to allocate quota to Mexican
vessels in U. S. economic zone
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1977 Marine Mammal Protection Act of 1977

U. S./Mexico negotiate regarding
tuna probl em

1977-1980

1980

U. S./Mexico tuna negotiations
break down

J une

J ul y Mexico seizes U. S. vessels
in economic zone

J ul y U. S. imposes embargo on Mexican tuna

U. S. fail s to allocate squid quota to
Mexican vessels

Mexico terminates fishing treaties
with the U.S.

December

Mexi"an and U. S. tuna fleet expansions

Tuna industry recession

Pescaiun liquidates fleet

Oil prices flatten

Mexican inflation

U. N. Law of the Sea Treaty

Mexican debt crisis

1980-82

1982

December

1983

San Jose Treaty establishes regional
licensing program among U. S., Panama,
and Costa Rica

Mexican debt reorganization  FICORCA!

Pal mar liquidates fleet

13anpesca reflnances Mexican fleet

1984

Mexico claims No. I position
in tuna production
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to regul ate the f ishlng for yel lowf in tuna in the Eastern
Tropical Pacif ic, an area extending west from the coast of the
United States and south al I the way to Chil e  see Figure I !.

I think it is fair to say that the IATTC was never a
harmonious group. The Latin American members incl uding Mexico
were particul arly unhappy with the "f irst-come, f irst-served"
basis on which the catch within the regulated area of the
Eastern Tropical Pacif ic was al located. Because the United
States had the largest f ishing fleets, It consistently took the
largest yearly catch. Eventual ly, the dissatisfaction reached
the point where most of the Latin American members including
Mexico withdrew from the IATTC and the IATTC has never quite
recovered.

As early as 1951, certain Latin American countries,
commencing with Ecuador, began enforcing their claims to 200-
mile fisheries zones by seizing United States tuna boat found
fishing within their zones. The United States~ response, first
in 1954 and I ater in an expanded version in 1967, was the
Fishermen' s Protective Act. This Act encouraged the U. S. tuna
fleet to continue fishing in the 200-mll e economic zones claimed
by Latin American countries in the Eastern Tropical Pacific by
providing insurance coverage reimbursing vessel owners for the
value of a lost vessel and equipment as well as the cost of
fines paid to the foreign government. In this way, each U. S.
tuna boat became in effect an agent of the United States
government, declaring by its actions the United States~ refusal
to accept the expansion of jurisdictional claims over fisheries.

WHAT ARE THE PRINCI PA' POLICY CONSIDERATIONS FROM THE UNITED
STATES' SIDE2

Let us examine for a moment the principal pol Icy
considerations behind the United States~ position against an
expanded fisheries Jurisdiction. They are basically twofold:
security interests and economic Interests.

From a security standpoint, the United States Departments
of State and Defense have consistently pointed out the
importance of freedom of the seas. As many of you will recall,
freedom of navigation of the seas was a very important issue for
the United States in the recent Law of the Sea Treaty
negotiations.

How does freedom to fish affect freedom of navigation? As
I indicated earlier, tuna vessels in particular, because they
ply the seas worldwide, have been useful purveyors of the
American view of freedom of the seas. Any retreat from this
position posed the threat of setting a precedent which might
later result in more limited movement on the seas for security
pul poses,

From an economic standpoint, the United States, unti I
recently, saw I ittle to gain by restricting access of foreign
f ishermen to U.S. waters and saw much to lose by tolerating
restricted access of United States fishermen in foreign waters.
By and large, until the 1970s at least, U.S. fishermen suffered
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relatively I ittle from foreign competition in U.S. waters. On
the other side of the coin, the U.S. tuna fleet and, until
rel atlvely recent times, a substantial portion of the shrimp
fl eet, took the vast majority of its catch from waters off
foreign shores.

In the case of tuna, the principal argument which the U.S.
has cons i stently empl oyed agal nst ef forts to impose
jurisdictional claims focuses on the highly migratory character
of the species. Because tuna are constantly migrating from the
waters of f the coast of one nation to the waters of f ihe coast
of another, sometimes for thousands of mi I es, they bel ong to no
one. After al I, how can you cl aim as your own something which
is only passing through, like a passenger on a bus2

As you w ii I see In a moment, the U. S. perception of
economic Interests has in recent years undergone substantial
change.

WHAT ARE THE PRINCIPAL POLICY CONSIDERATIONS FROM THE hKXICAN
SIDE2

i.et us I ook now ai the principal policy considerations from
the Mexican side.

Stated simply, Mexico's principal policy consideration has
been iis interest in controlling and reaping the benefits from a
substantial natural resource. The Justifications and arguments
for this interest are manifold. The resource is physically
adjacent to Mexico and, fol I owing the arguments of numerous
other countries for the 200-mile exclusive economic zone, ought
to be control I ed by Mexico. Mexico is a developing country and
needs access to such resources. Mexico has a growing population
to feed and protein from the seas Is one answer to the problem.

With particular reference to tuna, Mexico~s objectives have
In recent years become more focused. Having watched for years
the growth and success of the American tuna industry, many a
Mexican must have thought: wWhy them2 Why not us2"

I suspect that this thought gathered considerable force
following the 1974 recession, which was particularly acute in
the tuna industry and which was attributable In substantial part
to the rising cost of fuel for tuna vessels. Having witnessed
the critical role of fuel in cost-efficient tuna operations,
Mexico could see its significant natural advantages in this
respect.

First, it had a blossoming oil industry which would permit
it to provide, if it so chose, fuel for Mexican source vessels
at a fraction of the cost to its northern neighbor. Second,
whereas United States vessels had to sail for days in order to
reach their fishing grounds, the most productive fishing ground
in the world at that time, the Eastern Tropical Pacific, lay off
the coasts of Mexico. Third, the United States tuna industry
suffered from high I abor costs. Labor in Mexico was rel atively
inexpensive. Fourth, Mexico needed a productive outlet for its
burgeoning oil revenues. What better choice than an industry in
which it already enjoyed so many natural advantages and which
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could be counted on to address one of Mexico~s most pressing
problems, a fast-growing population and a slower-growing source
of protei n.

I have to bel l eve that the princl pal location of the
American tuna Industry in Cal ifornla and, in particul ar, the
base of the San Diego f i shing fleet in San Diego, must have
played some role in this view. After al I, San Diego Is only a
short drive north from the Mexican f ishing port of Ensenada.
Why could not Ensenada, with al I of its natural advantages, or
Mazatl an, a thousand mil es to the south, or both, develop major
tuna industries of their ownl Indeed, tuna vessels are moveable
items. If Mexico was in fact a better pl ace to operate a tuna
vessel, perhaps the San Diego fleet or at least a portion of it
might be persuaded to relocate.

Another factor may have played some role at least in the
back of the Mexican mind. Mexico has long lived in the shadow
of its powerful neighbor to the north and has, I believe,
perhaps even more than Canada, suffered from a Big Brother
syndrome. Challenging the United States in an industry which it
has traditionally dominated not only made sense from an economic
standpoint but, if successful, would provide a certain degree of
satisfaction and even pr I de, a satisfaction and pride already
kindled by Mexi co~ s early oil successes.

The Big Brother syndrome, which I must say Is pretty much a
one-sided perception largely from the part of Mexico, has in my
view played a significant if not so obvious a role in the
negotiations and the heated disputes which have characterized
the Mexican-American relationship in fisheries over recent
years. In my view, moreover, It w il I continue to play a role in
future negotiations and, in particular, in fueling Mexican
determination not to succumb to Big Brother' s intimidation in
the fisheries context.

WHAT HAVE BEEN THE S IGN IFI CANT EVENTS IN THE U. S.-SEXI CAN
FISHERIES RP ATIONSHIP2

Earl ler I outl I ned very br lef I y a few of the more
signlf icant historical events in the evolution of the Mexican-
Amerlcan f isherles relationship. I woul d I ike now to focus on
more recent events.

Perhaps based upon some of the cons l derati ons Just
outl ined, the Mexican government concluded in late 1975 that,
notwithstanding United States disapproval, it would establ ish a
maritime economic zone of 200 mil es in which lt woul d control
al I resources. By I 976, the appropr i ate Const i tut i ona I
amendment and I egl sl ation had been passed and signed by the
President. The Mexican government indicated that it woul d al low
foreign f i shing vessels to purchase I icenses to f ish only for
those spec I es w h I ch Mex i co cou I d not I tse I f harv est.

Coincidental ly, at almost the same time, traditional views
i n the United States concerning freedom of the seas were
undergoing a major change. Over-f ishlng of traditional U. S.
f i shing grounds, particul arly by Soviet and Japanese "f I oati ng
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factories," created major pol itical pressure on the United
States Congress for restriction of U. S. fishing grounds to U. S.
fishermen. Notwithstanding strong opposition from the U. S. tuna
and shrimp industries, who were concerned with the implications
worldwide of U. S. establishment of its own fisheries economic
zone, and notwithstanding opposition from the Departments of
State and Defense on national security grounds, the Congress
passed the Fishery Conservation and Management Act of 1976. In
this Act, the United States established an exclusive management
authority over an area 200 nautical mii es from the United
States~ coast. Within this zone, the United States was to
exercise fishery management authority over all fish.

In order to accommodate the tuna Industry, however, an
important exception was made In the Act for «highly migratory
species, " which are defined in the Act as highly migratory
species of tuna. Moreover, in addition to exempting tuna from
regul ation under the Act, and thereby preserv I ng the United
States~ argument in opposition to regul ation of tuna by other
countries, the Act bolstered the worldwide bargaining position
of the U. S. tuna Industry in a significant way. Recognizing the
importance of the United States as the world~s principal
consumer market for processed tuna, the Act provided that if an
American tuna vessel is seized by a foreign country on a claim
of Jurisdiction not recognized by the United States, the
Secretary of the Treasury ~ impose an embargo upon the
importation of all tuna products from that country.

Although on its face the Fishery Management and
Conservation Act seems to very much favor the tuna industry, as
I pointed out earlier the Act was strongly opposed by the
industry for a very good reason. By asserting Jurisdiction over
a 200-nautical-mil e zone, the United States implicitly
recognizes the right of other nations to do likewise.

Apart from the difficulty of attempting to carve out any
kind of an exception to such a sweeping assertion of
Jurisdiction, the credibility of the tuna industry exemption
suffers from at least two other weaknesses: First, the United
States has not been consistent in its argument that "highly
migratory species" are not subject to the management control of
any nation. As a resul t of strong pressur e from the sport
fishing industry, swordfish and marlin, for example, which are
clearly classified as "highly migratory species, » are included
in the fish subject to management under the Act. Second,
exempting tuna from the Jurisdiction of our 200-mil e zone is not
especially meaningful since there are very few tuna within our
200-mile zone.

To quote the views of several Congressional opponents of
the tuna exemption from the Act, including Congressman McCl osky,

the proponents ... are urging that we have the right
to regulate all fisheries within our 200-mile zone,
except for species that do not exist there. For those
species, they ask that we enact a special law to
demand that the 200-mil e zone be inapplicable when
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cl aimed by other nations if they incl ude migratory
speci es such as tuna.

I would simply add to this comment that the awkwardness of
the United States' posi tf on under the Act i s cl ear to everyone,
including the U.S. tuna industry. It is precisely for this
reason that the tuna industry so strongly opposed the Act and
why some view the Act as a sel lout of the tuna industry in favor
of the more pol itical ly powerful fresh f ish industry. Once
became cl ear that the Act woul d become I aw, however, and that
the United States would declare its own 200-mile economic zone,
the exemption for tuna and the accompanying embargo provisions,
however logical ly indefensible, became critical to preventing
the tuna industry from being total ly overrun by the expanding
jurisdictions of maritime nations.

Having each establ ished 200-mil e exclusive economic zones,
both Mexico and the United States saw a need to negotiate new
agreements concerning f isheries as wel I as new maritime boundary
agreements recognizing each country's extension of Jurisdiction.
In 1976 and then again in 1977, Mexico and the United States
entered into an agreenent governing f isher les.

Under these agreements, Mexico was to al locate to United
States fishing vessel s a quota of the al lowabl e catch, if any,
for those f i sher i es where there was a ~~ above the
harvesting capacity of Mexican vessels. Simll arly, ihe United
States was to allocate to Mexican fishing vessels a quota of the
surplus, if any, beyond the harvesting ability of American
vessels. U. S. shrimp fishing in the Mexican economic zone was
to be limited and was to terminate in 1979. Licenses on bait
boats which had traditionally fished within the 1 2-mile
territorial zone of Mexico were frozen so that no new licenses
could be issued and existing licenses would expire as each
licensed vessel went out of service or changed ownership.

Apart from the freeze on licensing of bait boats, which
were primarily tuna vessels operating within the 1 2-mile
territorial zone in order to obtain balt, the U. S.-Mexican
treaties did not resolve the issue of regulation of tuna. In
the 1976 treaty, the United States simply agreed to provide to
Mexico the names of United States flag vessels Intending to fish
for tuna and to transmit on behalf of such vessels the payment
of a fee in connection with the issuance of a certificate for
each vessel. Nowhere In the treaties did Mexico provide any
assurances that such vessels would be allowed to fish in its
decl ared 200-mll e economic zone.

At about the same time these treaties were signed or some
time thereaf ter, both Mexico and the United States took steps to
bol ster the ab I I I ty of the f I sh i ng industries to harvest
increasing shares of f ish. For its part, the Mexican government
invested mil I ions of dol lars in f ishing vessel s, processing
facil itles, and even shipyards. Much of their funding was
obtained from external sources both private and public,
including an $80 mil I ion fisheries development loan from the
Inter-American Development Bank.
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For Its part, the United States, in the American Fisheries
Promotion Act of 1980, tightened the restrictions on foreign
vessel s f ishing in its waters.

The Mexican focus was on tuna, and it was the fai I ure of
the Mexican-American treati es to resol ve th i s i ssue which
eventual ly led to their demise. In 1977, unable to obtain the
quota al locations which it had sought from the Inter-American
Tropical Tuna Commission, Mexico withdrew from that
organization. During the next three years, Mexico and the
United States met f if teen times to attempt to negotiate a
solution to the tuna probl en. To no aval I, however, and the
negotiations eventual ly broke down.

Mexico reacted quickly to this breakdown in negotiations by
arresting, f ining, and conf I seating equipment from the United
States tuna seiners f ishing in Mexico~ s decl ared economic zone.
The United States responded equal ly quickly by imposing the
mandatory enbargo on tuna products from Mexico required under
the Fishery Conservation and Management Act of 1976. In
addition, notwithstanding the significant investment that Mexico
had made in squid fishing vessels, the United States refused to
allocate to Mexico a quota for squid fishing off the New England
coast. Mexico responded in December of 1980 by terminating its
fishery treaties with the United States.

Why did Mexico finally decide to play hardbal I with the
United States? I suppose Mexico itself would answer that, as
things were going, it was not getting anywhere in bringing the
United States to a reasonable position. The answer, of course,
is not so simple. Why did Mexico feel that it was in a position
to begin seizing U. S. vessels, knowing that the consequences
would be an immediate United States embargol Ordinarily, it
would take a great deal of confidence and determination to make
such a move.

The answer Is, I bel I eve, that at this particular per I od,
Mexico had a great deal of confidence and determination. It
had, as I pointed out earlier, a number of natural advantages
over the United States in terms of low-cost tuna production. It
had growing oil reserves and accompanying financial flexibility.
Most importantly, however, I believe that Mexico had made the
commitment to the development of a Mexican fisheries industry.
There was no turning back.

From about 1976, or the same year in which Mexico decl ared
its 200-mlle economic zone, Mexico began looking seriously at
ways to develop its fishing Industry. One way was to encourage
development by the private sector. Accordingly, Mexican
government officials approached the YISA and Alfa groups in
Monterey, the two preeminent Mexican corporate conglomerates,
and politely suggested that they consider the fishing industry
as an area of investment. Another road to fisheries development
was encouragement of investment by foreign tuna processors or
vessel operators, who could prov I de not only financing but
expertise. A third approach was simply direct investment or
financing by the Mexican government.
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Through a combination of these various approaches,
investment in the Mexican f isheries industry grew substantial ly.
The VISA group from Monterey, Star-Kist Foods from California,
and SOPAI, a large Italian tuna processor, combined to form
Palmar, the first major Mexican tuna joint venture, and a
project which I had the good fortune to help put together. The
Mexican government worked out an arrangement with Van Gamp Sea
Foods of San Diego and Ed Gann, a San Diego tuna vessel
operator, to form Pescatun.

As expected, a number of U. S. flag vessels relocated to
Mexico and at one point Pescatun owned and operated ien purse
seine tuna vessels. Hopes were high for further relocations to
Mexico. I can recall a comment of the Chairman of the Mexican
Fishing Association, Felipe Charat, that San Diego boat owners
should move to Mexico soon, because Mexico might stop accept I ng
additional flag changes.

All in all, confidence and hopes were high.
What happenedl
What follows sounds very much like a hard luck story.

Within one or two years after Mexico terminated its treaty with
the United States, the prospects for the Mexican industry began
to take a marked turn for the worse. A number of factors
combined to bring this about. Because of the United States
embargo, Mexico had to look elsewhere, primarily to Western
Europe, Japan, and Canada, to market its growing tuna
production. Unfortunately, these alternative markets were not
sufficient to enable Mexico to sell its production at prices
which could turn a prof It.

Efforts to develop ihe domestic market met strong consumer
resistance in the traditional Mexican distaste for fish. 1982
saw a worldwide recession which hit the tuna industry
particularly hard. In fact, an argument can be made that the
industry has yet to recover. The prices for both raw and
processed tuna began to drop. Oil revenues, Mexico~ s growing
strength, began to flatten, and inflation began to run rampant,
reaching upwards of 100 percent.

Because of a worldwide overbu il ding In new tuna vessels, in
many cases for tax and other reasons wholly unrelated to
production prospects, the average production per vessel dropped
substantially. Adding insult to injury, the weather changed and
a current known as "El Ninon created conditions which moved a
substantial portion of the available catch from the Eastern
Tropical Pacific into the regions of the Western Pacific far
from the coasts of Mexico.

Like many other segments of the Mexican economy, decreases
in productivity in the fishing industry and rising interest
rates on foreign debt, particul ary the foreign debt on tuna
vessels financed at floating rates, combined to create a debt
crisis in the tuna industry paralleling the debt crisis of the
nation as a whole.

in 1982, Pescatun, the largest single tuna vessel operator
in Mexico, was dissolved and many of the vessels returned to the
United States flag. In 1984, as a requirenent of its
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restructuring of debt with its foreign debtors, VISA sold its
fishing operations and withdrew from the industry. Al fa, which
had not yet become f ul I y i nvol ved I n the f i sh i ng I ndustr y, was
prevented from doing so.

The Mexican f ishing industry, it seems, had fal len victim
to a combination of poor Judgement � overpl aylng its hand with
the United States � and plain bad luck.

Such was the situation with the Mexican f isheries as of six
to nine months ago, or about the date that I was invited to
del iver this presentation.

Before I update you on events in the period since that
time, with perhaps a couple of comments on prospects for the
future, I would I ike to briefly address some of the impl ications
of this story for United States-Mexican relations.

WHAT ARE THE IMP ICATIONS FOR UNITED STATES/MEXICAN RB ATIONS2

The principal impl ication of the foregoing events for U. S.-
Mexican relations and the principal lesson to be learned from
them is, I bel leve, a positive one. As I indicated at the very
outset today, in my view the U.S.-Mexican tuna controversy, more
often referred to as a "tuna war," as heated as it had been at
times, has not had any maJor detrimental impact on U. S.-Mexican
relations In other countries. Although there was a good deal of
ill will at times as a result of the conflict, I do not believe
that Mexico holds the United States responsible for the decline
in the tuna industry which I have just described. Although the
tuna embargo did play some role, other factors which I noted
played a much more important role.

More importantly, I consider the Mexican-United States
experience as an encouraging example of the ability of two
neighboring countries with close common interests to confine
even severe disputes within controllable barriers so as not to
allow them to spill over into more serious areas of
international relations.

In this respect, I think we can look to the parallel
experience that the United States had had with Canada in exactly
the same area. This paper might wel I have been entitled "The
Development of Canadian Fisheries and Its Effect on U. S.
Relations. " Like Mexico, Canada also showed its determination
In this dispute by seizing U. S. vessels fishing In its waters
and, like Mexico, is similarly undergoing an embargo on tuna
products. Nevertheless, Canadian-American relations proceed as
they always have and, as in the case of Mexico, disputes such as
this one are more properly cast as domestic skirmishes over
legitimate differences of opinion and interests than as
relationship-threatening international incidents.

WHAT IS THE OUTLOOK FOR THE FUTURE2

What is the outlook for the future2 As many have noted,
the best clue to the future is the past. Given the story I have
Just told you, does this then mean there is no future for
Mexican f isheries2
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If my story had ended six months ago, I woul d have sai d
»yes," and at this point added a few ceremonial words expressing
admiration for Mexican gutsiness coup l ed with an admonition
about taking care when you are pl ay ing w ith the big guys.

But the story di d noi end and, indeed, a number of
developments have occurred within the last six months or so
which throw a signif icantly different I ight on prospects for
Mexican fisheries.

With the establishment of the FICOHCA trust, Mexican debt
had been restructured and the debt crisis considerably eased.
At the same time, inflation has subsided somewhat from earl I er
I evel s. Banpesca, the Mexican government bank formed for
purposes of financing the fishing industry, has decided to
finance or assist in refinancing virtually the entire Mexican
f I eet.

More importantly, production of the Mexican fl eet is up
over 250 percent over the same per iod I ast year. Al thougn
Mexico may not, as it has cl aimed, overtake the United States In
tuna production this year, if trends continue it is entirely
possibl e that it wi i I do so in the not-so-di stant future.

Al I wel I and good, but as the gent I emen at the State
Department have asked, in view of the embargo, where is al I this
production golngi' I wil I tel I you where it is going. Nowhere.
it i s stay i ng in Mexi co and i t I s be i ng consumed by Mexi cans, so
much so that the Mexican government at this point is not
granting permits for export. Whil e not thanking the United
States for its part, Mexico has pointed out the benefit of the
United States embargo in forcing Mexico to accelerate the
assimilation of its production into the domestic market.

In short, the outlook for the Mexican fishing industry is
much brighter today than it was one year or even six months ago.

What about the long term2 Who will be the survivors in
this industry, Mexico or the United Siates2

I am going to take a big risk here and put my money on
Mexico. Keep in mind that I am talking about the "Iong term. "
To be sure, they have had and they will continue to have their
share of problems in this industry, but the natural advantages I
described earlier, the determination which I described earlier,
and most importantly, the apparent successes in developing a
domestic market are all very much in Mexico's favor.

Let us look for a moment at the United States' side.
Although it may take a long time for people to realize and
accept, I think that the game is essentially over. Problems and
cost pressures of both processing and raw tuna production
industries are manifold and intractable. Yan Camp is packing in
Thailand. Star-Kist will close its Terminal Island facility
next month and is also looking at Thailand which, incidentally,
because of the significant advantages it enjoys in botn
availability of low-priced raw material and low-cost I abor, is
rapidly developing into a major processing center.

Similarly, the United States tuna vessels are operating at
extreme competitive disadvantage. Fuel, debt service, repair
and mai ntenance costs, crew costs, and insurance are all much
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higher here than in many other parts of the worl d. The
pressures to move vessel operations offshore are therefore
substantial.

In short, I predict that, in years to come, the U. S. tuna
industry will look much different than it does today with a much
greater component operating beyond the shores of the United
States.

I would like to conclude with a word on the future of U. S.-
Mexlcan relations on the f I sher i es issue. I do not believe a
solution to the problem with Mexico will be easily attained. I
think I have made sufficiently clear that Mexico is very
determined to be successful in its development of a powerful
fisheries industry. Notwithstanding some significant setbacks,
its prospects today are encouraging. As opposed to bringing
Mexico to its knees, the American embargo has apparently had ihe
reverse effect -- a point which ought to be taken into account
by our U. S. negotiators.

Stil I, lifting the embargo would be an overal I benefit to
Mexico, and topping this with concessions in allocations of
quotas In squid and other fish in U. S. waters would give the
United States something to offer. Hopefully a solution can
eventually be reached with Mexico similar to that contained in
the San Jose Convention, which is essentially a regional
licensing progren.

in the context of future Mexican-American fisheries
relations, it is a particular shame that joint Mexican-American
enterprises as exemplified in the Pal mar and Pescatun projects
were not more successful. Indeed, had they even survived the
rough period of Mexican fisheries, there might be a greater
prospect today for a combination of the seasoned experience of
the U. S. industry with the natural advantages and determination
of the budding Mexican industry, possibly with benefits for
both.

Perhaps it is not too late.
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COMMENTARY

Lee Anderson
College of Marine Studies and Department of Economics

University of Delaware

I learned a lot from Lee Al verson' s paper, but it would be
presumptuous of an East Coast person to comment on matters of
fact or interpretation of Alaska fisheries problems with a
person who spends a great deal of his working time on the
subject. So what I propose to do is to make some general
comments on this topic which, I hope, have general implications.

The first point I would like to make is one that Lee
emphasized In the written version of the paper. For fisheries
development to proceed until the industry can stand on its own,
the economic returns must be there. Legislative Intent is
simply not enough. The carrots and sticks provided through laws
and policies help in both the short run and the long run.
Subsidies are obviously going to help get a fishery going, but
once they are removed, if the economic returns are not there,
the industry wil I falter. The "Fish and Chips" policy, to the
extent that it is used  and Lee mentioned some problems with its
implementation! is one stick the United States government is
using to spur development. The carrot for those countries that
do participate in Joint ventures is sometimes a greater
percentage of the TALFF. Obviously these things can affect the
overall rate of growth, the type of growth, and the relative
rates of growth of different domestic fleets and of the domestic
versus the foreign components of the fishery.

I might add that one of the main reasons that I, as an
economist, an interested in the law of the sea is this very
issue: how do laws and policy affect the ultimate util izatl on
of marine resources2 But It is important to realize that at the
end of the day it is the bottom line that counts. Government
policies can help development, but there are limits. The firms
and the foreign countries must make profits, directly or
indirectly. A firm or a country can take a loss on a Joint
venture proJect as long as it earns enough in the directed
fishery, to which it otherw I se would not have access, to make up
for it. In addition, some countries have other goals such as
employment and/or maintaining a presence in an area. But the
returns, in one form or another, have to be there In order for a
fishery or an underutil ized stock to develop.

An issue that Lee did not discuss ln any detail is the
problem of devel opment versus management. I like to think of
this as a kind of accelerator-brake problem. Development
policies are those that help accelerate growth in an infant
fishery: establishing markets, devel oping ports, developing
distribution channels, etc. Often a probl en with a new fishery
is that processors say they'd I ove to handle a fish if they were
assured of a source of supply and, at the same time, the fleet
says they woul d love to harvest that same f ish If they were
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assured of a market. That~s the chicken and egg probl em.
Development pol icies may be abl e to break the f ishery into the
open. Once the di str i but ion channel is establ i shed, the f i shery
can run on Its own. Management, on the other hand, is a sort of
brake on util izatlon. The purpose of management is to stop the
industry before It runs over the resource with an overly large
f lect.

The problem is that often the accel erator and the brake are
not appl ied at the proper strength or at the proper time. In
many natl ona I and i nternati ona I organ izati ons, these two
functions are handl ed separately by distinct departments that
often don~t communicate with one another. While one department
Is apply ing the accel erator, another department is apply ing the
brake, and it is diff icult to have smooth util ization. I think
it is useful that the Council s have some say in both areas in
that they have input on joint venture decisions. They certainly
do not have ful I control over development, however.

In th i s regard I woul d I ike to make the fol I ow ing
suggestions for devel oping Al askan f isher ies, although they
woul d apply to any other f isheries as wel I. The f irst
suggestion is to manage the f ishery before over-exploitation
occurs. It is much easier to stop entry into a fishery than lt
is to face the problem of reduc I ng it. From an economic point
of view, pulling vessels out of a fleet when they may have no
alternative use Is wasteful. Politically it is very difficult
to get agreement on a regulation program that has to pul I people
out of a fishery. Neither of these problems exist if entry is
stopped early, however.

A second suggestion is to "do it right the first time"
because there are often problems with making mid-course
corrections. An example of not doing it right the first time is
the New England groundf i sh regulation progran. This is a very
complex fishery and I~II admit that I~m simplifying things
greatly. The program started out with a total quota which was
broken down into quarterly quotas, which were broken down into
area quotas, which were broken down into trip limits, which were
further broken down into trl p I imits per size of boat, etc.
Pretty soon the regu I at i on program got so comp I i cated that
neither the managers nor the industry knew what was going on and
both became very frustrated; they gave up, threw the whole thing
out the window, and started again. It~ s my contention that the
bad taste that was left in everybody's mouth after this fai I ed
attempt at management is one of the reasons why the management
scheme that is proposed to repl ace thi s compl icated one is a
simpl e program of size I imits determined by mesh contr ol s and
maybe by closed areas. There is no other constraint on effort
in the f ishery. I think this plan was chosen because it was the
only one the industry would agree to after al I of the trouble
they had with the other progren. They simply threw the baby out
with the bath water. The proposed program does not address the
open access problem which J im Crutchf iel d discussed yesterday.

An example of doing it right the f irst time is the offshore
f isheries of New Zealand. With the advent of their 200-mil e
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zone New Zealand discovered a very rich resource of orange
roughy, and they adopted a transferabl e individual quota program
where each f irm in the industry was granted the right to catch a
certain amount each year. This scheme solved the open access
probl em before the fl eet was too I arge. Additional ly, these
r lghts coul d be transferred between f irms to hei p Insure
flexibil ity and efficiency in harvest. There are some who say
that th i s type of program w i I I not work because of the
administrative detai I. I happen to have been in New Zeal and in
August at a meeting, and during a coffee break I was out in the
foyer with the CEO's of two f ishing f irms. One of them got a
telex from a captain on one side of the island saying that they
had run into a school of f ish for which they didn't have a
quot a. The CEO of the other f i rm happened to have some
remaining on his quota for that f ish, but his boats were on the
other side of the island. They haggl ed a minute over a price,
shook hands, and the transaction transferring a quota for that
year from one f irm to the other was completed before my eyes.
Both of them sent a telex to the Fisheries Minister indicating
their agreement and that was the extent of the paperwork.

Another interest i ng th i ng about th i s type of a progren i s
the fact that it is enforceabl e by an accounting audit of the
f irm. By checking the books the government can determine if
firms have harvested more f ish than they have rights for. This
is far cheaper than at-sea or dockside enforcement.

Now the point of my story was not to discuss various types
of f isher les management al though I hope the subtl ety of the
comments was not lost. My point was the importance of doing it
right the f irst time and the strengths and weaknesses of the
individual quota. Management notwithstanding, it is working in
New Zealand, the industry likes it, and there is no incentive to
change. Therefore the fishery will not face the disruption of a
management f I ux as did the New England groundf i shery. In
addition, the open-access problem was addressed before the
fishery was over-expl oltated. In fact, they are having such
good luck with this system that they are now trying to introduce
it into their Inshore fisheries which suffer from
overcapital ization. It w il I be interesting to see if they are
successful.

In summary, government policies can definitely help in the
development of under-util ized stocks. Furthermore, some
programs work better than others, and so careful policy choice
is necessary . However, wh il e policies can help break some of
the barriers to development, in the long run they cannot make
fundamental changes in true bottom- line profitability. Finally,
successful development always leads to the necessity of
management, and therefore development and management should be
considered Jointly.
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COMHENTAR Y

dames Joseph
D i rector of I nv est I gat i ons

Inter-American Tropical Tuna Commission

I would like to clarify one thing before I go any further:
I want to make sure that everybody understands who I work for.
The program says that I am with the "American Tropicai Tuna
Association" and I do not want to be confused with the American
Tunaboat Association whose objectives are quite different from
mine. I am an international public servant and I run a quasi-
scientif ic organization, although much of my time the last ten
or fifteen years has been spent in politics. I represent a
number of governments, one of which is the United States. What
I have to say today is not only as the director of the Inter-
American Tropical Tuna Commission but as adjunct professor at
the University of Washington and at Scripps Institution of
Oceanography.

My interests in the panel ' s deliberations are principally
with the eastern Pacific and Mexico. I have to agree with Tony
Slatyer~s comments regarding the western Pacific and the
interests of the developing island states. Tony mentioned that
the western Pacific is essentially a water area, an ocean area.
In fact the sea-to-land ratio is about 53 kilometers to
whereas in the United States it is approximately less than a
kilometer to land mass. There are about 5 mil I ion people in the
western Pacific, and if we remove the population from Papua New
Guinea and Fiji, l.5 mll I ion people remain among a I I of these
small, emerging nations. So the ocean is very important per
capita to the people. The gross national product of many of
those countries is on the average less than $50 mil I ion, and for
some of the countries only several million dollars. When we put
that in perspective with the cost of a tunaboat which might be
anywhere from $5 to $10 mil I ion and the gross receipts from tuna
sales which are anywhere from $3 to $4 mil I ion, we can quickly
see how important this industry becomes to the people of the
western Pacific Ocean. In commenting, I want to keep in mind
these economies of scale.

To exercise this new-found Jurisdiction over resources in
the western Pacific and in any other particular place with
respect to tuna, we really have to say something about the fish,
too, because tuna are somewhat different from most fishes. It
has been alluded to, but in fact I would just I ike to comment,
that the tuna and the tuna fisheries are quite different. The
tuna themselves are very mobile animals, some species more than
others. Some of The species transit oceans in a matter of
months; some of the species are less mobil e but transcend
jurisdictional zones quite readily. On one day they may be
within the Jurisdiction of one nation, two or three days later
within the jurisdiction of yet another, and after that on the
high seas. The fleets that fish tuna are Just as mobil e as the
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tuna themselves; they go al I over the world in pursuit of tuna,
some vessel s f lshing two or three oceans of the worl d In a
particular year. Likewise the markets for tuna are
international, and what happens in one area with respect to
sales affects sales in another area.

There are four or f ive major problems in the management and
exploitation of tuna that I woul d I ike to comment upon. When I
say wmanagement« I am talking about al I of the publ ic-sector
decisions made with reference to fisheries, not Just
conservation. One thing we real ly need to know to manage tuna
fisheries is something about the animals themselves. We need to
know how many are out there in the ocean and how they behave.
We need to know the effect of the f ishery upstream on a f ishery
downstream, and this is particularly important in the western
Pacif ic. It is important al I over the world. Once we know how
much f ish there are, we have to treat the problem of who gets
what share of what is there. Although this is not yet a
probl em in the western Pac I f i c, as Mr. Sl atyer ment I oned,
because the nations there have not developed I arge f isheries, it
is indeed a very important probl em in the eastern Pacif ic Ocean
and in other oceans of the world.

It is important for f ishery vessel s to have access. That
is one of the major problems and one that Mr. Sl atyer treated
quite extensively. Boats have to be abl e to go wherever the
tuna is, and since the tuna move from area to area, boats have
to go wherever it is the most abundant.

A fourth and Important problem but one that has never been
treated in discussions about tuna and one that a coupl e of
speakers have alluded to, particularly Jim Crutchfleld yesterday
in talking about common property resources, is the
capitalization problem. We have a lot of tuna boats. We have
far more tuna boats in the world than we need to harvest the
available resource, but nobody has treated the probl em of
capitalization. The problem is a difficult one in an
international fishery because the objectives of nations are
quite different. The objective of Nation A may be to provide
jobs, of Nation B to extract the maximum rent, but of Nation C
to gain prestige from having an international tuna fleet Just as
many nations have international airlines.

All of these unique problems of fishing for tuna were
recognized by the drafters of the Law of the Sea Convention, and
a special article deal ing with tuna was created, Article 64.
Article 64  I! says that tuna should be managed cooperatively.
Article 64 �! real ly puts that in some doubt because it refers
back to al I of the preceding artlcl es that concern coastal
states' rights with respect to Jurisdiction over fisheries. In
any event it is quite cl ear to me and to most peopl e that tuna
have to be managed international ly.

I woul d I ike to move on to comment briefly on a couple of
the points that Tony Sl atyer brought up. I think it woul d be
presumptuous of me to stand up here and provide advice from this
platform to western Pacif ic nations on how they shoul d develop
their tuna f isheries and how they shoul d manage then. I woul d
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I ike instead to make a few points that I think the nations
shoul d keep in mind as they go forward. First and foremost, I
think that any effort in the western Pacif ic and I ikewise
anywhere in the world to develop new tuna f isherles has to be
carried forward with great caution. A number of nations around
the world have attempted to develop tuna fleets from ground
level in a very short period of time, and most of these have
failed. We only have to look at the fleet development in Costa
Rica or El Salvador, in New Caledonia, places where sizable
Investments have been put into the development of tuna fisheries
but have not succeeded, probably because people moved ahead too
quickly in trying to develop those fisheries.

To develop a f I shery, certain criteria have to be met.
Number one, you must have access to the resource. There has to
be a resource base. The fact that tuna occur within 200 miles
of the coastal state doesn't guarantee that the resource is
going to be there all year long or over the next five or ten
years. This is because of the nature of the tuna fish
themselves. For example, in about 1960 Ecuador devel oped a very
I arge fleet of smal I boats that fished tuna locally. These
boats did very well until about 1971, when a major oceanographic
occurrence changed the distribution and behavior of the fish and
moved them beyond the range of those smal I vessels. As a
result, vessels were inactive and economic loss was tremendous.
The Ecuadorians have since rei nvested money into new types of
vessels, larger vessels, that go wherever the tuna are.

There must be adequate capital to develop a tuna fishery.
Finding ii is going to be a significant problem in ihe western
Pacific, and it is probably going to require cooperation among
groups of nations in developing their fisheries. There must be
personnel to manage, maintain, and run the vessels. Finding
these personnel is not always easy because tuna vessels are
high-seas vessels and by nature spend a lot of time away from
port. A nation planning to fish tuna must develop a tradition
in high-seas fishing if it does not already exist. There must
be an infrastructure for maintaining the vessels. A tuna vessel
ls capital intensive. It Is like an airplane; It cannot afford
to sit at the dock. It must turn over capita I al I the time.
There must be a processing capability, either freezer capacities
or canning, and there must be a market to get rid of the fish.
For many nations around the world and many of the nations in the
western Pacific, some of those th I ngs exist, some of them do
not. Before large sums of capital are Invested in tuna
fisheries development, one needs to evaluate these six items.

In my opinion, and certainly this was alluded to in Tony
Sl atyer~ s paper, one good way to do th Is Is through joint
ventures, at least initially, to spread the risk. Let somebody
else take a share of the risk and then transfer the technology
and slowly develop the f ishery that way.

The other point I wanted to mention is that, over the short
term, benef its can be real ized from coastal state adjacency to
tuna resources through the sal e of access permits to foreign
flag vessels. Licensing problens for tuna vessels are somewhat
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unique because when they go f ishing they may fish in the coastai
zones of two, three, or four nations in a single trip. For that
vessel to buy a I icense from each of those nations is very
uneconomical. Consequently tuna-f ishing nations and some
coastal nations have a great interest in I icensing agreements
that address th i s speci a I prob I en. From my ow n personal
experience, I think that the best way to approach this probl em
is through an international scheme where an international
I icense is made avai I abl e by the coastal states working Jointly.
Mr. Rosendahi referred to the San Jose Convention in the eastern
Pac i f I c wh I ch prov i des f or an i nternat i ona I I i cens I ng system.
lt is a I icensing agreement to which a number of the Central
Amer lean coastal states are party. The purpose of that
part i cul ar convention i s to make I nternat I ona I I i censes
availabl e. They are sold at a f ixed rate determined by the high
contracting parties to this convention. The revenues that are
recognized or real ized from the sale of these I icenses are
redistributed to the coastal states in proportion to the catches
that are made in those coastal state zones. This parti cul ar
I icenslng scheme is not yet in ef feet. It requires f ive
ratif icatlons. There are f ive signatories to the agreement but
so far there are only two ratif ications. It is anticipated that
it wil I come into effect in 1985. This scheme can provide a
format for developing simil ar I icenslng agreements in other
areas.

In the western Pacif ic authorities must recognize and deal
with some unique problems of I icensing and access by tuna
vessel s to the coastal zone. For exampl e, long-I ine vessel s, as
the name impl ies, put out a I ine about 70 mil es long to which
2000 hooks are tied and f ish general ly for the larger sashimi, a
lucrative market. The surface f ishlng vessels f ish for many of
the same species as longl iners do but often catch them at a
smal I er size, thereby af f ect i ng recruitment to the I ong-I inc
f I shery. Unl imited surface f I shing, if al lowed, is going to
af feet the prof itabil ity of long-I ine f ishlng. Therefore the
problem of maximizing I icense fees for different gear is going
to have to be dealt with in the western Pacif ic. There is a
long tradition of I icensing long I ine vessels there.

Another probl en that I think is important in the western
Pacific is the effect of unl imited f i shing on arti sana l
f ishermen. Here I think of the situation in Satawal Island, in
the Federated States of Micronesia. It i s a very sma I I i sl and
with very few peopl e, and they have a cul tural tradition of
catching tuna on logs that dr i f t into i ts coastal zone. They
are concerned that unl imited f i shing of f shore by large
commercial vessel s is af fecting the recruitment of tuna to those
logs as they drift in. It real ly has nothing to do with the
abundance of the resource but with interception. There are many
instances I ike that concerning arti sana l f isher les in the
western Pacif ic, and I think they must be given serious
consideration when I icensing schemes are developed.

One other thing: tuna are compl etely pelagic animal s
throughout their I ives; the dynamic processes of the ocean
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affect their distribution and abundance. Unless we address
ourselves to those problems we wil I not be able to provide the
proper kind of advice on management and development to nations.
Mr. Rosendahl mentioned that f ishing in the eastern Pacif ic
Ocean had decl ined there. Why did it decl ine there and why did
it increase in the western Paclf ic? Many economic factors
contributed to this situation, but one of the most important
factors was an environmental one. We are al I famil lar with the
strong El Nino that occurred in 1982 and 1983. That af fected
the thermocl ine topography in the eastern Pacif ic, al lowing more
space In which the tuna were distributed and thus making them
less vul nerabl e to f i shing. The f ish did not leave the area,
they are sti1 I in the area, but the boats left the area because
they coul d not f ish them. They went to the western I'acif ic
because of the abundance of f ish there. In the western Pacif ic
we have not looked at the environment in as much detai I, but the
I ittl e data aval I able shows the opposite ef feet, a shal lowing of
the thermocl ine, al lowing less space for the tuna and thus
making them more avai I abl e for f ishing. If one looks at the
catch rates, fishing success, and relates it to thermocl inc
topography in the eastern and western Pacific, one sees a very
close relationship. A declining fishing success in 1 982 and
1983 in the eastern Pacific was coupled with a deepening
thermocline and increasing fishing success in the western
Pacific in 1982 and 1983 with a shallowing thermocl inc. In 1984
the thermocl inc is back to normal in the eastern Pacific,
fishing success is high, and boats are beginning to return from
the west. In the western Pacific the thermocl inc is deep and
fishing success has dropped off.
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COMIQUE NTAR Y

John Bardach
Hesource Systems Institute

East-West Center

Mr. Chairman, ladies and gentl enen, as tail-end Charlie and
a kind of old man of the sea, I w il I take some license and also
suffer from having to say again what, luckily, others have
already said before, parti cul arly, Mr. Joseph and J im
Crutchf lel d yesterday. I w II I try to divide my time Into a
smaller and a larger part. The smaller part is: what might
these papers have had in common � not directly, but perhaps
Indi rectl yl First of al I, It is clear that management of 200-
mil e economic zones, in a manner intended by those who tried to
formulate the Law of the Sea Convention with regard to extended
economic zones, Is far more difficult than was anticipated.
This clearly is related to the fact that we have made
International common property resources Into national common
property resources, and we haven't really given proper thought
to the problems this brings in Its wake. Another general
thought: the gross national product of South Pacific island
nations and some others notwithstanding, by and large f I sherles
contribute little to the GNP because, compared to other
commodities, little value Is added as they go from water to
table. In a nation such as ThaII and, which is a very prominent
fishing nation, it' s only two or three percent. But the
emotional content, aside from the nutritional content, of
fisheries is very high indeed.

We have also referred several times to economics, market
competition, etc. Economics and market competition have a
particular bearing on tuna and its status in competition with
other animal proteins. If you were to compare the price of a
pound of chicken twenty years ago or even ten years ago with a
pound of tuna, you would have found near equivalence. It is not
surprising that It was called "chicken of the sea. " Wel I, if
you compare the price of a can of tuna today with the price of a
pound of chicken, you'd find that the price of a pound of
chicken has decreased greatly, relatively speaking, but the
price of the pound of tuna has Increased. It has done so

cannot bring to bear on its products all the effects and
influences of genetics, nutritional sciences, etc. In other
words, in broiler chicken production we are dealing with a
biotechnol ogy that can have certain advantages against a
mechanical technology that is, in turn, hedged In by prohibitive
and limiting management regulations applied to a common property
resource.

To compete with the advantages of land-animal production,
f I sher les, especially with fuel being a large component in its
costs, have to look to advances in technology. In the case of
the South Pacific tuna fishery, we~ve heard some allusions to
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advances in mechanical technologies of f ishing � for instance,
smal ler purse-selners or possibil ities of transferring catches
at sea � but there wil I have to be more. In the Gul f of
Alaska, in contrast, the processing technologies, in the surimi
component at I east, have moved f I sh out of its very del i cate
competitive position with land-derived meats into a more
advantageous one.

This means that the tuna Industry, especially with its
over-capitalization, will have to look very rapidly to certain
advantages in new technologies in order to compete properly.
But luckily the South Pacific and the Alaska i ndustr ies have an
advantage in common -- they are both in a less vulnerable
position than the eastern Pacific industry. By that I mean
there is room for expansion. Lee Alverson said that, even while
the largest U. S. contr I bution to fisheries products comes from
the Gulf of Alaska, perhaps 100 percent expansion might be
possibl e; and it is assumed from such scientific knowledge as we
have to date that at least ski plack stocks would be very
amenable to substantial increases in catches. Thus we have a
little time in these two fisheries in which to invent both new
management paradigms and new technologies.

Now, let me turn to management Issues. Mr. Joseph has
said that tuna, because of their migratory biology, might have
to be managed even where some expansion possibilities exist.
With reference to their total range I could not agree more. But
there are additional components to this problematique.
Especially when you catch tuna with purse seines you can~t be
very selective, and the yellow fin population status and the
skipjack situation are utterly different from one another, as is
also the blue fin population status. So what one has to do,
especially if one uses gear that is not or little selective, is
not only to look at sub-stocks and their relations and at the
effects of fishing heavily in one area on the fisheries in
another but also to look at species interactions. Clearly, we
have very incomplete information to do so, and only now nascent
regional cooperation on some levels. Let me say, though, that
what seemed to be a very, very difficult task in the South
Pacific � namely, the bringing together of a large number of
small new nations to attend to their very best immediate
interests � has proceeded faster and better than we
anticipated. We very often hear said, »Well, the ocean divides
as well as connects, " and "New nations have a great difficulty
with their national sovereignties, " etc.; but it appears that
with the Forum Fisheries Agency and the trends we see in it, as
well as the scientific efforts underway in Noumea, there is a
good chance that we may have some of the information, within a
reasonable time, to deal with tuna on a range-wide level and
begin to take into account species competition and species
bal ance.

It might be interesting to note when we compare Alaska with
tuna fisheries that, in Alaska, we deal with few nations and a
great many species. There we urgently need information on
species interaction because It is clear that if we press heavily
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on pol lock, for instance, there wil I be ef fects on other
groun df I sh. J im Cr utch f I e I d sa I d someth I ng yesterday about the
diff iculty for Alaska of time relations between formul atlng
sclentif ic advice and time constraints for inputs into
management measures. Whereas ln the South Pacif ic, and with
tuna in general, we are deal ing with many nations and relatively
few species. Whether the difficulties of having people take
concerted act I on can be overcome more qul ckl y than the
unravel ing of complex ecol ogies, only time wll I tel I.

To concl ude: have the papers here presented given some
indications on interactions among nations with unequal needs and
endowments and for deal ing with renewable vagrant I iving
resources2 I suppose "yes« ln the sense that the Law of the Sea
Conventi on has def ined anew what ocean governance might and
perhaps shoul d be. Joint ventures have been very much favored
and brought to the fore by extended economic zones and I think
this is a good thing. But I think in the future we have to look
at new modes of structuring Joint ventures to satisfy national
economics, international economics, and the need for food from
the sea al I in one. There has al so been stressed again the need
for regulatory and management paradigms to be taken on more than
a national level. We have barely begun with this task and note
that for now the I OS Convention gives us at least an initial
framework to do these things. I hope that the Law of the Sea
Institute among others wil I in the future continue to be a forum
to discuss these matters. Thank you.
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Dl SCUSS ION AND QUESTIONS

GORDON MUNRO: I call upon Al astalr Couper.

A~ ASTAIR CRIPER: I 'd I ike to ask two smal I rel ated questions of
Mr. Slatyer. The f irst one deals with the technical pol icy in
the Paclf ic isl ands and the other with the survei I lance pol icy.

The first one, relating to the appropriate level of
technology, Is something that has been touched on by several
speakers. I recal I the failure of a tuna f ishing attempt in one
group of Pacif ic isl ands which was measured by the number of
people who remained in the industry after they had been
recruited � Paci f ic i sl anders who had been trained and then
eventual ly disappeared after a few years working in the tuna
industry related to Joint ventures. There were very few sti I I
working on the ships some years I ater. Their disappearance
seemed to relate to the social deprivation which they
experienced during long periods at sea as wel I as to the nature
of the work. The sol utions which appeared to be around then
were to redesign vessels, to Improve the indigenous methods of
f ishing, to give local vessel s the appropriate size and
f1 exibil ity, and to reserve zones offshore specif ical ly for
these smal ler vessel s with their greater fl exibl I ity to range
over tuna and other species.

The other point rel ates to Tony Sl atyer~ s comment on
survei I lance. I think I 'm less optimistic than he about the
efficiency of I icensl ng and agreements to curtail il I egal
fishing in the Pacific. There are two problems. One is the
monitoring of quotas, the quantity and quality taken by licensed
vessels. The second is the curtail I ng of non- I icensed vessels
in this vast sea area. As for the first problem, it is easier
to monitor catches where the landings take place in the home
area. It is much more difficult to do where they've been
carried overseas. To the second probl en, the policing of non-
I icensed vessels, there was a radical solution that the I icensed
vessels might be authorized to conduct the policing themselves
since the capability of the islands to do this is pretty
minimal . May I put these two questions to Mr. Sl atyer'?

ANTHONY 9 ATYER: Regarding the technology issue and the
employment of Pacific islanders on fishing boats, it is a common
objective to maximize employment opportun I ties for islanders on
any vessels under the terms of some Joint venture arrangements.
Also, some South Pacific states have been successful in
persuading foreign boat owners to employ their people on board
outside of any agreement provisions. The complexity of the
technology on some fishing vessels, such as large purse-sei ners,
is a very real probl en. In national development strategies,
some states have favored the use of pole-and-line bait boats
which operate close to home. The fisherman can get out there
with a rod and a line and do the same kind of fishing as he used
to do out of a canoe, only with larger equipment. So, I think
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the need to be wary of how compl ex we get is widely perceived.
No one wants to discourage the Island f ishermen from adopting
the new f ishlng methods.On the survei I lance question, I was not at al I optimistic
that the existence of I icenses would be enough once management
regimes such as quotas are Implemented. In fact, I think I made
it clear that it was only when I icenses were freely avai I able
and did not contain catch I imitations that we coul d feel fairly
conf ident that foreign f ishing vessel owners would buy them and
woul d comply with them. Obviously, when the I lcenses start to
contain restrictive conditions, we wil I have quite a different
survei I I ance prob l en.In the South Pacific there are few physical survell lance
and enforcement resources, though in the next couple of years we
are hoping to benef ii from the gift of some patrol boats. Even
those patrol boats are not going to be al I that much use without
acr i al survei I I ance technol ogy, and aerial survei I I ance i s
expensive. Our approach has been, f irst of al I, to encourage
the f I shing state governments to accept a degree of
responsibil ity for the behavior of their national s In our
waters, and the Japanese, Korean, and Taiwanese governments have
been happy to do that. Of course, we have no way of checking to
see whether those provisions are being faithful ly adhered to,
but it is better than having no provision at al i. The other
system we are promoting is the use of legal devices to enable
the exerci se of coastal state Jur i sdi cti on outs I de of the
coastal state. Often we know that a vessel has done something
wrong but have no way of catching it. We are slowly developing
systems which wll I al low action to be taken in other countries
within the South Paclf ic region. I am not aware of any other
place in the world where these kinds of schemes are necessary.
We are uniquely short on survei I lance capabii ity. In my view,
however, the pen may end up being mightier than the sword and we
w i I I be abl e to exercise control in other ways than through
physical apprehension. The only example of this that I can give
you now is our Regional Register of Foreign Fishing Vessels, in
which our member states have agreed that if any foreign vessel
commits an offense or is thought to have committed an offense In
any one of our member states~ f I shery zones and refuses to
submit to the Jurisdiction of that state for the purpose of
proceedings being instituted or Inquiries being made, then that
vessel is refused access to the waters of al I of our member
states af ter a f a I r I y I engthy due process procedure. The
Regional Register was used once last year and was successful in
encouraging the vessel owner concerned to submit to the
Jurl sdiction of the state concerned. He paid up hi s I icense
fees, which is al I we ever wanted him to do, and he is now free
to fish whereever he likes.

GORDON t4JNRO: John Bardach.

J HN BARDACH: Reference was made to surveillance by licensees.
At the present time it seems rather difficult to imagine what
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the consequence woul d be of a Japanese vessel tel I ing on a
Korean or Taiwanese cr vice versa. In the f irst case, some
action might be possibl e; ln the other case it might be very,
very diff icul t.

JACQUES GRINBERG: I 'm from the Austral lan Embassy in Washington.
It is clear that Article 64 of the Convention has not solved the
question of tuna. The ambiguities between Artlcl es 64  I! and
�! have already been pointed out. However, as it's al so been
pointed out today, one of the changes which has been brought
about by the UNCLOS process and the discussion of Article 64 is
that at least a sizable number of states now consider that the
formerly international common property of tuna In fact may be a
national common property. I would venture to suggest that one
consequence of this, the transition from international to
national common property, is that national interests become more
directly engaged. I~d further venture the suggestion that the
degree to which national interests w il I be brought into play in
the discussion of, for instance, tuna, will vary with the
economic importance of that resource to those countries.

We~ve already heard about the central importance, both at
present and potentially, of the tuna resource in the South and
western Pacific. I therefore come to my question. Mr.
Rosendahl earlier in the discussion this morning mentioned that
one of the features of the U. S.-Mexico dispute over tuna was
that it was managed purely as a bilateral issue and confined to
a question of fish rather than of wider political ramifications
or wider political questions. I would suggest that this may not
be the case in the South and western Pacific. In the light of
the recent events with the apprehension and confiscation of the

would comment on the wider political questions that are
evidenced by that particular incident.

ANTHONY 9 ATYER: I am not sure how many people are aware of the
incident that is referred to. An American tuna vessel was
arrested in Solomon Islands~ waters for fishing without a
license. It was charged on that count and also with not stowing
its gear properly, and it was prosecuted in the same manner that
any other fishing vessel in those circumstances would have been
prosecuted. The result was that the court found the charges
proved and fined the owner and the captain of the boat on both
counts. On the illegal fishing count, the court -- and I
emphasize that it was the court and not the government
forfeited the vessel to the Solomon Islands as the court was
entitled to do under the Fisheries Act. As you know from the
previous discussion, the U. S. government in those circumstances
is required to take action under ihe Magnuson Aci and has taken
that action with the result that a signif icant proportion of
Solomon Isl ands~ tuna exports which had been directed towards
Pago Pago and Puerto Rico has now to find another market. The
American probl en, and I'm sure both sides perceive it as a
problem, is being addressed by the development of a fisheries
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access agreement between states in the South Pacif ic and the
United States so that there would no longer be such a thing as
f i sh i ng f or tuna w I thout a I i cense. The i dea of a mul ti I ateral
agreement of this kind has been bandied around for some time. A
decision of the South Pacif ic Forum this year gave some impetus
to that work and we have started talking with the United States.
This incident has def initely stimulated a regional sol idarity, I
guess you coul d cal I it, as woul d any incident that so directly
affects a member state of the Forum Fisheries Agency. I guess
that if the matter cannot be resolved swiftly through the
current processes, there might be some scope for other regional
responses in the future, but I cannot even specul ate on what
they might be,

GORDON MUNRO: Roger Rosendahl with his long association with
the U. S. tuna industry has asked if he might make a brief
comment or response to the question.

ROGER ROSENDAHL: Mr. Grinberg is the second person today to ask
me about my comment that the U. S. probl em with Mexico coul d be
conf ined to f isheries, and I want to clarify that statement. A
Norwegian lady asked me during the break whether there is
anything inherent in the f isheries industry that might make it a
conf inable Issue, and my answer is distinctly, «No,u in fact,
as others have pointed out, the situation is frequently to the
contrary, especial ly where f isherles tend to be a highly
emotional issue. The reason that the f isheries issue may be
conf ined in the instance of Mexico and the U.S. is that there
are many other more major issues which face us, such that
fisheries is fairly low on the overal I priority list. I have
al so had a fair amount of deal ings in Papua New Guinea, and I
can tel I you by way of contrast that the situation would be
quite different there; in terms of U. S, rel ati ons w ith that
country, f isheries is a much higher priority. I can see how it
would be more diff icul t in the South Pacific to conf ine this
Issue as we hope we have done in Mexico.

GORDON WNRO: ~ ee Al verson.

LEE ALYERSON: I have only a very short comment. Lee and others
ref erred to the importance of the management component,
particul arly as it acts as a brake. Lee spoke of the importance
of providing an economic dimension that woul d control I imited
entry and suggested very strongly that this be done right the
f irst time, and I think both Dr. Crutchf iel d and I woul d
certainly endorse these comments. But I woul d I ike to point out
a frai I ty, I think, of our current position. If I had to
forecast what wil I happen in Alaska, I don~t think we~ I I do it
right, and I don't think we' l l do it in time, the f irst time.
We' l l ignore history, and I think there's a very basic reason
why that w I I I happen. The concept of I imited entry and its
str ateg I es and importance I n terms of ach i ev i ng certa i n econom i c
goals are wel I understood at the intel lectual and academic level
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in forums I ike thi s. But I think what we frequently forget is
that the people who evolve f isheries pol icy at a counci I level
or at a national level are very sel dom members of a group I ike
thi s. They come from the user groups themsel ves who form a
I arge pol iti cal ly reactive party, the recreational and the
commercial groups, and they march to a different drum. And we
have not done a very ef fective Job in communicating to that
group at that level that there are major benef its from taking
those steps now. And I th ink that' s our real chal I enge, because
those people are the ones that wil I control that process.

GORDON l4JNRO: Nat B inghan.

NAT B INGHAM: I represent the Pacif ic Coast Federation of
Fishermen's Associations. Mostly we represent smal I-boat
f ishermen here on the West Coast in Cal ifornia. I ~ve been very
interested over the past few days to hear the themes of common
property, I imited entry, and management of resources weave their
way in and out of our discussions. I would like, Just in
passing, in phrasing my comment, to mention that the California
fishermen have in fact put a limited entry scheme together and
passed it into law here and have begun to take cognizance of
that probi en and to deal with it at their own I evel. We also
have recently lost or are going to lose our market for albacore
here on the West Coast because of some of the economic forces
that have been touched on this morning in some of the
discussions. My question is simply this: Is It worthwhil e
under the common heritage of mankind doctrine to take into
consideration cultural values as wel I as pure bio-econom ic ones
in trying to design our management strategies2 Is it worthwhil e
to protect some of the artisanal fisheries or are we going to go
strictly into large-scale agency governmental and economic
ventures and let the small fisherman go the way of the small
farmer2

GORDON NJNRO: Any members of the panel willing to take that on2

I EE ANDERSON: Very briefly, I think the answer is "Yes, » and
Jim Crutchf iel d said that yesterday. The only problem is that
you have to watch out for God, motherhood, and apple-pie
objectives. Though some protection of arti senal fisheries
 assumi ng you can define arti sanal ! is good, a lot more Is not
necessarily better. We have to be careful about the trade-offs.
We should know what we' re paying in terms of lost industrial
development and what we' re actually getting in return. I
personally don' t think we should completely protect these
fisheries at the cost of lost efficiency and lost biological
productiveness. I do think, however, that they are an important
issue and that we have to directly face the problems they pose.

GORDON MJNRO: I would like to ask all of you to Join me in
thanking all six of our speakers for excellent presentations.

644



LUNCHEON SPEECH





INTRODUCTORY REMARKS

Robert B. Krueger
FI ni ey, Kumbi e, Wagner, Heine,

Underberg, Mani ey II, Casey

Our luncheon speaker today is Dr. Anthony Cal io, who Is the
Deputy Administrator of NOAA, National Oceanic and Atmospheric
Administration. He is the chief operating officer of NOAA,
which as many of you know is an agency of some fourteen thousand
employees. Dr. Gal io provides policy guidance and determines
technical progran content and the budgets for the agency's
programs which deal, as all of this audience knows, with the
whole spectrum of oceanographic, oceanic and atmospheric
programs. Before Joining NOAA, Dr. Cal io was the Acting Deputy
Administrator of NASA, where he had full management
responsibility for el I programs through the first space shuttle
flight. He is a fellow of the American institute of Aeronautics
and Astronautics, the American Astronautical Society, and is a
member of the New York Academy of Science and the American
Geophysical Union. It is a pl easure to have Dr. Calio with us
today.
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A CONSCIENTIOUS NANAGBKNT OF THE FUTURE
 THE ADMINISTRATION'S POSITION ON OCEAN POL ICY AND LAW!

Anthony J. Cal lo
Deputy Administrator

National Oceanic and Atmospheric Administration

Over the past three days, you have been given an historic
gl lmpse of the ongoing evolution of ocean policy and ocean law.
It is an issue which is multifaceted, diverse, and complex and
which has no easy answers. It Involves virtually every nation
on the globe. It Involves also a vest geography, covering
nearly 70 percent of the planet on which we al I live.

Small wonder that It Is an issue which has provoked
emotional and, at times, heated debate. Unfortunately, what has
emerged from that debate is a flawed convention which the United
States cannot in good conscience sign.

There are some good and critical reasons for this decision.
While they are well-known, they deserve repeating because they
are the basis for a reasonable ocean policy � one which would
allow for this country' s conscientious management of its future.

This is particularly true in the area of seabed mining. It
ls no secret that the U. S. decision to refuse to sign the Law of
the Sea Convention centers on the Imperfect deep seabed mining
regime which the Convention contains, and the effect that regime
could have on options and developments In years ahead.

In our view, the regime included f Ive irreconcilable
problems. We felt that the provisions of the regime would:

deter future development of deep seabed mineral resources at
a time when such development is In the interest of al I
countries;

institute a decision-making process which would deny the
United States and others a role that fairly ref I acts and
protects I egitimate interests;
allow a system of binding future amendments which ignores
U. S. constitutional responsibilities;
require technology transfer without just compensation,
el low Ing national liberation movements to share in the
benefits of such transfer; and
fail to assure access for future qualified deep seabed miners
to promote the development of these resources.

Each of these problems by itself merits the decision made
by the Reagan Administration not to sign the Convention as
adopted by the Law of the Sea Conference. Let me explain.

As structured, the United Nations Law of the Sea Treaty
would act as a hindrance to the timely economic development of
strategic minerals. There are keen limitations imposed by the
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treaty on companies or consortia wanting to mine the rich
metal I ic ores of the deep sea floor.

The probl en here is twofold. In the f irst place, the Law
of the Sea Treaty seeks to regul ate quite severely the mining of
manganese nodul es. These nodul es have long been assumed to be a
f uture source of industr I al metals. However, the proposed
regime � replete as ii is with unacceptabl e mining constraints

would I imlt severely the prof it which could be made from
harvesting these nodules.

On the other hand, the devel opment of new ly dl scovered
sources of polymetal I ic sul phl des which are rich in industrial
ores is al so in Jeopardy because of the proposed convention.
The f irst discovery of polymetal I ic sul phides occurred in 1978,
a ful I four years after the United Nations Conference on the Law
of the Sea began. However, the Convent i on text conta I ns no
expl icit wording regarding the development of these deposits.
We are concerned that the exploration for and the extraction of
these rich resources could be put on hold indef inltely under the
term s of th e tr eaty.

What Is at stake, in either case, are val uabl e stocks of
man'ganese, nickel, cobalt and copper. Since the f irst discovery
of mineral ized zones in the ocean depths, new sites have been
found with nodules containing iron, zinc, silver and tin, with
trace amounts of gold and platinum.

Al I of these elements play an important role in industrial
growth and development. Given the interdependent nature of the
world In which we I ive, any effort to stymie the development of
deep seabed mineral resources coul d have an adverse impact on
our col I ective future. The recovery of these resources w il I
demand new mining and processing techniques � many of which
have yet to be commercially developed. To date, ocean mining
remains a risky and high cost venture requiring a capital outlay
of $1.5 to $1.8 billion per site. Pilot programs and prototype
development alone carry a $300 mll I ion pr Ice tag. Such outlays
by the private sector are not likely under the terms of the
treaty, since both the price of ore as wel I as supply channels
from land-based mines can be manipulated. In effect, the treaty
could foster several mineral cartels dominated by countr I es
already rich in strategic or industrially essential minerals.
These cartels would wreak havoc w ith normal competitive factors.

We believe that the new regime proposed by the treaty to
govern seabed mining could also hold the development of resource
sites hostage to the designs of an unel ected International
Seabed Authority. That Authority would be empowered to approve
mining ventures, issue licenses, validate claims, set production
limits, and distribute profits enong signatory nations. We have
determined that under these conditions, those who invest capital
and technological know-how In seabed mining are unlikely to reap
the benef its of their effort.

This cl early does not augur wel I for the future development
of val uabl e ocean mineral sites. And given these circumstances,
it is not in our best interest to become a signator to the
Convent i on.
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In the first place, the treaty provisions create a system
of pr I v I I ages f or devel op I ng countr I es that are not
simultaneously granted to private and national miners
representing many of the Industr lal nations. The treaty does
not al low a proportionate voice to the countries I ikely to make
the largest investment In deep sea mineral s exploration and
mining. As was pointed out in President Reagan~s statement of 9
July 1982 the countries voting "now or abstaining from the
adoption of the Law of the Sea Convention represent more than 60
percent of the world' s gross national product. These nations
I ncl ude most of the countries who have, or are I ikel y to
develop, seabed mining technology. Yet, it Is these very
nations who, under the terms of the treaty, would be I east
likely to have an effective voice in the process which would
determine the binding regulations affecting seabed mining.

We contend that the one nation, one vote rule for governing
the International Seabed Authority does not reflect fairly the
actual economic power and Interests of the United States. The
decision-making system of the seabed mining regime should
provide that, on issues of highest importance to a nation, that
nation wil I have affirmative Influence on the outcome.
Conversely, nations with major economic interests should be
secure in the knowledge that they can prevent decisions adverse
to their interests. Although we made specific proposals on this
point, and although we repeatedly compromised on this Issue, the
terms of seabed mining regime place our vital interests in
Jeopardy.

We are concerned, too, that the treaty would impose
burdensome financial requirements on U. S. mining operations on
the high seas. The Resolution on Preparatory Investment
Protection would require a pioneer Investor � such as one of
our existing U. S. mining companies -- to assume heavy f Inane I al
obligations in addition to those contained in the Convention.
The financial obligations themselves are onerous indeed. They
Include a payment of $250,000 upon registration with the
Preparatory Commission and an annual fee of $1 million upon
approval of a plan of work. In addition, the investors would
have to pay another $250,000 for processing a plan of work, as
wel I as pay expenditures to meet diligence requirements which
have not yet even been established.

As I noted earlier, the Convention would artificially limit
deep seabed mineral production. And the treaty would permit
discretionary decisions by the International Seabed Authority if
there is competition for limited production allocations.

This combination of financial requirenents and an almost
total lack of meaningful control over the proJect being financed
is unacceptable. If nothing else, it fails to meet the minimum
leverage reasonably expected by risk capital investors. Again,
given such circumstances, it fs not in our best interests to
become a signator to the Convention.

651



Under the terms of the treaty, a rev iew conference may
adopt amendments to the deep seabed mining regime af ter f ive
years of negoti ati ons. These amendments coul d automati cal ly
come Into force for the United States upon approval by three-
fourths of the states~ parties. This process runs contrary to
our country ~ s const I tut i ona I I y mandated treaty procedures.
Under no circumstances could the United States al low other
nations to bypass our approval � including congressional advice
and consent -- regarding international treaties, especial ly when
those treaties seriously threaten our future security.

Despite our legitimate concerns and protests at this point,
the developing countries insisted on keeping intact the future
review procedures for adopting amendments. We found their
intransigence on this issue incompatible with our Interests for
another reason as wel I. We fel t that the amendment process
coul d Jeopardize substantial investments already made in deep
seabed mining by holding out an either/or choice to companies
and countr i es � that I s, ei ther accept an amendment at some
future date or be forced to withdraw from and denounce the
entire Law of the Sea Convention. This Is hardly an acceptable
choice. And given such circumstances, it is not in our best
interests to become a signator to the Convention.

fzmafac
Protecting private technology remains a major concern of

the United States, especial ly when the technology is deemed
sensitive and defense-related. Yet, the provisions of the
treaty mandate that a company or consortium agree to sel I its
technology to the I nternati one I Seabed Authority or to anyone
the authority might designate. The price of the technology
would be determined through negotiations between the Authority
and the company seeking a permit to mine. This woul d give the
Author i ty undue I everage in the negoti atl ons -- another
unfortunate example of the either/or considerations which abound
in the treaty. In this case, the dictum is either sell at our
price cr be refused the permit.

Two other important issues hol d here, as wel I. First, any
technology whose transfer is prohibited by domestic law � but
which might be critical to successful mining operations � would
be barred from use  and, therefore, from the required "sale" ! in
private mining under the treaty. This provision coul d force a
shutdown of exp I oratory cr extract I ng oper at i ons w I th an
attendant substantial loss of risk capital already invested. On
the other hand, any mandated techno l ogy transf er might
ultimately benef it movements of national I lberatlon, such as the
Palestine I iberatlon Organization, whose avowed pol icy of
terrorism is repugnant to us. The benef its could accrue either
by making aval I able the technology itsel f or through prof its
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distributed by the Authority to countries whose aim it is to
threaten and upset political and economic security throughout
the world. Under these circumstances, too, it is not in our
best interests to become a signator to the Convention.

EQROJLUdkka.
The sum total of the priv ll eges and advantages granted to

the mining arm of the International Seabed Authority makes it
improbable that private ventures could compete in the future
development of deep seabed resources. The virtual monopoly
which the treaty guarantees to the Authority would preclude
other deep seabed exploration and mining activity.

The treaty falls to state clearly that companies meeting
objective standards would be guaranteed a license to mine. The
underlying fear is that some companies or an entire private
consortia venture might be excluded or constrained simply
because they or their sponsoring nation happen to be In disfavor
with Authority members. There is no way to prevent this type of
action under the terms of the treaty. Nor is there any
reasonable way to seek redress for such activity given the
substantive powers of the Authority.

Let me repeat one more time: Given these circumstances, it
is not in our best Interests to become a signator to the
Convention.

The fact that the United States has chosen not to sign the
Law of the Sea Convention for the reasons cited does not tie our
hands with regard to a workable future. On the contrary, the
decision provides the United States with an opportunity to
evaluate its oceans policies. As one news source put it, "The
possibility of a treaty has hung over five U. S. Presidents and
made it virtually impossible for them to look at the oceans
realistically.» The commentary went on to read that "when the
U. S. said »no» to the treaty, it represented a new beginning
for the cause of U. S. ocean policy ... » and that "the President
could announce a long, overdue, sweeping review of U. S. ocean
policy. »

in a way, that is what has happened. In his 10 March 1983
statement, President Reagan announced three Important decisions
aimed at promoting and protecting the oceanic interests of the
United States »in a manner consistent with those fair and
balanced results in the convention and international law. » In
this way, the President embraced those extensive parts of the
treaty dealing with navigation and overflight, as wel I as those
other provisions of the Convention which are consistent with
U. S. interests, and which indeed serve well the interests of all
natl ons.

Much has been said about that part of President Reagan~s
statement procl aiming an exclusive economic zone in which the
United States wil I exercise sovereign rights over I iving and
nonl iving resources w ith 200 nautical miles of its coast. But
very I ittle attention, It seems to me, has been given to the
quIet and tel I ing assertion that the! aw of the Sea Convention
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contains provisions with respect to traditional use of the
oceans which general ly conf irm exi sting maritime law and
practice and fairly balance the interests of al I states.«

This Is Informative and important.
To a considerable degree, the President' s statement asserts

forthrightly and correctly that certain rights embodied in the
Law of the Sea Convention are considered customary international
usage. As such, treaty rights involving navigation,
Jurisdiction over the continental shelf, fisheries, pollution
control, the conduct of marine scientific research and exclusive
economic zones should, in effect, be shared by all nations.
Certainly, the United States w il I exercise and assert its rights
in these areas. The proclamation regarding the Jurisdiction of
the United States over its exclusive economic zone attests to
this fact. This should neither surprise nor confuse those
critics who argue that our decision not to sign the Law of the
Sea Convention places us in a position of "I enentabl e isolation"
and abrogated any and all rights we might have had by adopting
the treaty.

Again, the contrary Is true. With the Procl enation, the
United States became one of 59 nations that have decl ared some
form of exclusive economic zone since 1951. The concept is now
general ly accepted as an estab l I shed part of internati ona I I aw
whether or not the Law of the Sea Treaty is widely adopted.
Furthermore, the Pres I dent~ s Procl enation I s f undamental I y In
accord w ith the prov i sions of the Convention. Thi s I s a
signif icant step forward in U.S. oceans pol icy, if for no other
reason than the sheer size of the area it embraces. The
exclusive economic zone encompasses some 3.9 bi i I ion acres
an area far greater than the 2.3 bil I lon land acres of the
United States and its territories. The importance of assuming
economic Jurisdiction over this area dramatically illustrates
the point that the United States will have much to say about the
conduct of nations on the high seas � especially in Its own
Jurisdictional area � in the years to come.

We are not prepared, nor are we willing, to concede that
signing the Law of the Sea Convention was the only way to go.
We believe that the President~s Procl enation is consistent with
existing legislation which has been gu I ding our offshore
activities and prov ides also the policy frenework for the
development of new Interests of benefit to the United States.
This framework is essential.

The Law of the Sea Convention which has been signed by 130
nations has obtained only 13 of the 60 ratlfications required to
bring it into force. It has been 22 months since the Convention
was opened for signature. And although there is a reasonable
probability that 60 nations might in time ratify the document,
it is possible that the Convention might never enter into force.
It is also distinctly possible that even if the Convention is
ratified, a significant number of important states will Join the
United States In not ratifying the treaty. However, regardless
of the ultimate fate of the Law of the Sea Treaty, it is
imperative that the United States -- whose maritime interests
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are surpassed by no other nation -- be prepared to assure its
future In the use of the ocean. As one American diplomat told
the Congress back in 1978, «... We have the means at our
disposal to protect our ocean interests ... and we wi I I protect
those interests if a comprehensive treaty eludes usi w

We sincerely wish to avoid unil ateral decisions that woul d
invite others to fol low suit. It is, therefore, important that
the United States take no action within our exclusive economic
zone that would provoke reprisals by others affecting U.S.
mar l time mobi I ity in their zones. We are committed to
exercising our Jurisdiction in a manner consistent with the non-
deep seabed provisions of the Law of the Sea Convention. And we
wil I work to discourage actions by other nations which are
i nappropr I ate or i ncons I stent w 1 th the non-deep seabed
prov I sions of the treaty. Al I this notwithstanding, an evol v lng
U. S. oceans pol icy wil I forge ahead and seek to develop with
other countries a regime � free of unnecessary pol itical and
economic restraints � for mining deep seabed mineral s beyond
national Jurisdiction. As President Reagan has said, "Deep
seabed mining renains a lawful exercise of the freedom of the
high seas open to al I nations. The United States wll I continue
to al low its f irms to explore for and, when the market permits,
exploit these resources."

It is unl ikely that commercial mining of the ocean depths
beyond the 200-mil e exclusive economic zone wll I begin before
the last decade of this century. In fact, the activities of
those companies pursuing commercial deep seabed mining have been
I imlted due to economic developments In the metal s market.
Nonethel ess, th i s apparent I ack of acti v I ty does not obv I ate the
need to devel op al ternatIves that woul d perm It Amer i can
companies to engage in mining the mineral riches of the ocean
floor when the metal s market recovers. Accordingly, the United
States during the past few years has kept a door open for a
dialogue with other seabed mining nations that woul d provide for
mutual recognition of mining I icenses granted in this country
and other countries.

The Deep Seabed Hard Minerals Resource Act of 1980 requires
the United States to seek reciprocating agreements with other
nations that have their own deep sea mining operations. That
effort has resulted In the UnIted States concluding agreements
with the Federal Republic of Germany, the United Kingdom, Italy,
France, Japan, Belgium and the Netherlands. The first agreement
of 2 September 1982, Ied to a successful resolution of
overlapping claims. The continuing negotiations which followed
th Is agreement led to the conclusion of the Provisional
Understanding Regarding Deep Seabed Matters of 3 August 1984.
The Provisional Understanding constitutes an agreenent among
those states possessing the most sophisticated technology and
who have invested the most capital in behalf of the future of
deep seabed mining. The Understanding prov ides for the
avoidance of confl lets over mine sites and for regular
consultations on various aspects of deep seabed mining.
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The economics involved ln deep seabed mining underscore the
need f or such agreenents and under standi ng. Based on one
off icial estimate of three representative seaf loor areas � each
18,000 square ki I ometers in size and each containing I arge
amounts of manganese nodules with smal ler percentages of nickel,
copper and cobal t � the market val ue for the recoverabl e
minerals in each area is in the neighborhood of $16 bi i I ion.
The accuracy of these estimates depends, in part, on the
ef fectiveness of the state of the art technol ogy when actual
mining commences. The more sophisticated � but workabl e � the
technology is, the greater the I ikel ihood of prof itabl e return.
Stl I I, with the dol I ar f igures being contempl ated, it Is no
smal I wonder that nations interested in developing the ocean
minerals are wil I ing to negotiate agreements anong themselves.
And under customary international law, they have every right to
do so.

Deep sea mining was stil I a hypothetical activity when the
Law of the Sea Convention del iberatlons began in 1973. No one
has even begun to engage in this activity on a commercial scale
and certainly not within the pareneters most often mentioned.
Mining ships, 1,000 mll es from land, wil I be extracting mineral s
at a depth of 15,000 feet of open ocean. The techniques
involved In such an operation are stil I beIng developed and
perfected. As I said earlier, commercial deep sea mining m Ight
be a decade away.

In the meantime, ihe United States has taken steps to
ensure that when this type of commercial mining begins it w ll I
have a voice in who does it, and how and where It will be done.
The current Administration w II I not tolerate anything I ass. We
are aware that there are those who might think that we have
sacrificed good faith for no apparent or for selfish reasons.
In reality, we have only sought to maintain a workable future
based on competition rather than bureaucracy � a competition
based on true enterprise rather than the whims of other
countries' ideologies. The demands of other nations that they
are entitled by philosophical flat to share In the wealth of the
oceans ignores the real ity of an enterpr I se invol v ing I abor,
capital and technology. Those who are engaged In the harvest of
these riches wil I share in the benef its. And the contribution
of those 1nvol ved must Incl ude more than mere piety of
statement.

It Is unsettl lng, too, to f ind nations whose verbal cl aim
to a shar I ng of th I s weal th becomes part of a sy I I og I sm
suggesting that the wealth be distributed to and shared with
countries supporting radical Ideologies inconsistent with the
freedoms on which our nation was founded. Do not misunderstand
me. We are not against sharing the prof its made from the
devel opment and exp I ol tati on of those resources. But at the
moment, the title to these resources is uncertain, given the
absence of a treaty in which we are denied a proportionate voice
in the decision concerning those resources. We fall to see
where the one natIon, one vote rule shoul d apply when In real ity
the successful development of ocean based minerals depends on
technology and risk.



We bel leve -- as we al ways have -- that our investment
 technological and f inane lal ! and our commitment to r I sk and
entrepreneurial chal lenges merit more that Just an opportunity
to pander to governments and countries that refuse to compromise
their principles, but who feel no compunction fn demanding that
we abandon ours. To those critics who have suggested that our
refusal to sign the Law of the Sea Treaty is tantamount to
ensuring a major disappointment for the future of the United
States, let me say that they underestimate the resol ve of our
private enterprise spirit and they understand I ittl e about our
exi sting technol ogi cal ah i I iti es.

We mean no one any harm. But we wil I not be hoodwinked
into handing out riches on a silver platter to those countries
who would use their new found wealth to precipitate conflict in
an uneasy world. We w II I not barter our future for a sow' s ear.
Those days are gone.

We will, Instead, insist on managing our future,
particularly in the area of oceans policy. We will do so in a
conscientious way.
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PART V I I I

SPECI At SYMPOS IUM;
THE 1982 CONVENTION:

WHAT OOES IT HAVE TO DO WITH MARITIME TRADE2





I NTRODUCTORY REMARKS

Jack Garvey
School of Law

University of San Francisco

I am Jack Garvey, Professor from the School of Law at the
University of San Francisco, one of the hosts of this
conference. I ~m going to begin by tel I ing you a I ittle about
the reason we created th i s sympos I um and the or i g I na I
inspiration for it. It grows out of a remarkabl e observation
which is that, notwithstanding the portentous descriptions of
the Law of the Sea Treaty which we~ve al I heard, descriptions
such as "the most extensive negotiations in history, « and "most
significant negotiations having to do with 71 percent of the
earth's surface covered by water, » there has been I ittl e
articulation of the relationship to those who are by definition
pre-eminently concerned with the part of the earth' s surface
covered by water, the members of the maritime trade. And this
is especially notable given that the 1 aw of the Sea Treaty grew
out of the felt need to reconcil e the increasingly ambitious
regulatory and other assertions of coastal states with the
navigational interests of the maritime powers. This need
remains the heart of the matter for the maritime tr ade. So
today what we w il I do is to try to address this central concern
and at least begin to analyze the impact of the Law of the Sea
Convention on maritime Interests.

We' re going to begin with a talk by Professor William T.
Burke from the School of Law, University of Washington. For
those of you who are familiar with the literature in this area,
I' m sure I need not say anymore by way of introduction.

Our second speaker is Rear Admiral Bruce Harl ow, the
Assistant Judge Advocate General of the Navy. He was formerly
the Department of Defense and Joint Chiefs of Staff
representative for Ocean Policy Affairs and Vice Chairman of the
U.S. delegation to the UNQ.OS I I I.

Our third speaker is Norman Letal ik, an Assistant Professor
of Law at Dalhousie University and a Research Associate in the
Dalhousie Oceans Studies Progran.

Then we~re going to hear from David Larson, who is a
Professor in the Department of Political Science at the
University of New Hampshire, and from Gordon Becker, who is
presently Of Counsel to the New York firm of Kiri in, Campbell
and Keating. Mr. Seeker was formerly a member of the Legal
Counsel' s staff at Exxon and was a Chairman of the Exxon Oceans
Committee. He~ s also a member of the Executive Board of the Law
of the Sea Institute. Professor Larson and Mr. Becker will
alternately address questions to each of the prior speakers.

Our last speaker is Mr. Carl Blom, a representative from
the business community that is indeed affected by what we~re
discussing today. We want to know his perceptions and whether
all he~s heard here makes him feel nervous.
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CHANGES MADE IN THE RUI ES OF NAV IGATION AND MARITIME TRADE
BY THE 1982 CONYENTION ON THE LAW OF THE SEA

Wii I lam T. Burke
School of Law

University of Washington

I NTRODU CT ION

This paper concerns some provisions of the 1982 Convention
on the Law of the Sea  herei naf ter CLOS! rel atl ng to state
actions that could have an Impact on the movement of vessels.
The focus I s upon treaty prov i sions that are ei ther
modlf ications of establ ished law cr completely new. Reference
to customary international law wll I also be made where relevant
and useful.

Concern for continued efficiency and safety in the movement
of vessels and aircraft, both civilian and military, was
probably the major Interest at stake from the point of view of
the United States, and of other maritime powers, in the process
of renegotiating the International law of the sea �$. Military
concerns were foremost in the minds of those in the United
States who in the late I 960s and early I 970s were responsible
for formulating policy regarding the LOS negotiations �!.
Their principal worries at the time were the continued expansion
of national territorial limits in the ocean and the extension to
such enlarged areas of traditional international law author IzIng
coastal states to regulate vessel and aircraft movements in the
territorial sea, including straits. As al I w ll I recal I, it was
the U.S. position then that only a three-mil e territorial sea
could be imposed on other nations by a coastal state and this
meant that al I ocean waters beyond that I imlt were high seas
over which coastal states had no authority to Interfere with the
passage of vessels and aircraft.

Accord I ng I y, th e ne got I at I ng ob J ect I v e of th e Un I ted
States, and I bel ieve of other maritime powers, was to secure
agreement upon specific I imits on national jurisdiction in the
ocean and on substantive and Jurisdictional principles which
would safeguard navigation from interference by a coastal state.
Although in the initial stages this goal was focussed upon the
territorial sea and straits, it was also sought in negotiations
invol ving al I the zones of authority that came into Issue.
Navigation issues in the EEZ were thus also of particul ar
concern to the U. S. and others.

As a gener al propos lti on, the 1982 treaty substanti al I y
meets the objectives Just summarized /3g. The purpose of this
di scuss i on I s to i denti fy probl ems that may sti I I cause
diff icul ties for flag states under the 0 OS and to comment upon
the uncertainties that now arise because the United States has
not signed the treaty and w i I I not rati fy it unl ess some
Administration adopts a more favorable pol icy.
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The range of provisions in the treaty that might impact
upon the movement of vessels is considerable. They include
those deal ing with the national ity of vessels, entry into port,
passage through the terr itor I al sea, passage through straits,
passage through arch I pe I ag I c waters, and trans I t of the
exclusive economic zone. More speci f ical ly the prov Isions of
interest are those concerning requlrenent of a genuine I ink in
the registration of ships �g, the new formul ation of the
concept of innocent passage $5j, the provisions on transit
passage and archipelagic sea lanes passage f6!, the provision
for sovereign rights for resource purposes in the exclusive
economic zone $7j, the provisions on Jurisdiction in the EEZ for
protection and preservation of the marine environment  87, and
the rel atl onsh I p of these latter two sets of prov I sl ons.
Obviously it is not possible to canvass al I of this in a few
minutes, hence most of the fol lowing discussion centers upon the
EEZ provisions, but some prel imlnary reference is made to other
I ssues.

NATIONALITY OF SHIPS

The 1958 Convention on the High Seas and the 1982
Convention both state that there must be a genuine link between
the state of registration and the ships it registers. Neither
provides a definition of genuine link, although the former
implied the requirement of conditions permitting the flag state
to exercise effective Jurisdiction and control over the
administrative, technical, and social matters of the ship. The
new Convention no longer suggests a direct relationship between
the genuine link concept and effective Jurisdiction and control,
but Art 94�! does provide for a means of complaining if a flag
state appears not to exercise the proper Jurisdiction and
control.

The absence of a definition of genuine link still suggests
that flag states may exercise discretion in registering vessels
and that other states cannot challenge the absence of a genuine
I Ink. Although the independent requl renent of effective
Jurisdiction and control for cer tain specified purposes might
provide some limitations on the exercise of that discretion, the
Convention prov ides no effective sanction for failure to
exercise Jurisdiction and control. Article 94�! simply
requires a flag state to whom a complaint Is made regarding
failure to exercise proper Jurisdiction and control to
"investigate the matter and, if appropriate, take any action
necessary to remedy the situation. "

It does not seem to me very likely that the CLOS provisions
on nationality of ships pose any imminent threat to vessel
movement or operation at sea or to the system of order built
upon the concept of nationality. The 1958 Convention
requlrenent of a genuine link has had no effect whatsoever In
deterring use of flags of convenience nor to my knowledge has it
had any effect upon the operation of vessels operating under
such flags. Indeed since 1958 the proportion of the world
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merchant fleet operating under flags of convenience has
increased to about one-third, suggesting the inef fectiveness of
th at tr eaty on th e pr act I ce of reg i str at I on under such f I ag  9!.
If flags of convenience continue to be used, and states feel
benef itted by the notion of open registry, it is unl ikely that
the concept of genuine I ink is perceived to be a signif icant
hindrance to ship movement.

The question of national ity of ships is now being addressed
in a separate international conference and it remains to be seen
whether nations acting separately can both establish an agreed
concept of genuine I ink and a sanction that w ll I assure its
recognition in practice �0!.

TERRITORIAL SEA

Apart from straits, the major innovation in the CL'OS
regarding the territorial sea is the attempt to establish an
objective concept of innocent passage. The discretion accorded
to the coastal state under the 1958 Convention would have
permitted that state to characterize passage as offensive or
prejudicial to coastal state interests on grounds that need have
nothing to do with actual occurrences in the territorial sea
other than the mere presence of the vessel. There was no
requirement under the 1958 Convention that a coastal state base
its determination about the character of passage upon the
behavior of the vessel itself during passage, hence it might
claim authority to consider the vessel~s cargo, previous
behavior, or some other factor persuasive to it that the vessel
was prejudicial to the coastal state. Although this
interpretation of the Convention was never tested, such a
subjective interpretation seemed plausible and a basis for
concern.

The 1 982 Convention seeks to renedy this difficulty by
specify I ng vessel actions as grounds for determining that a
vessel is not in Innocent passage. The list of these events
does in major degree provide assurance that a vessel will not be
surprised by a coastal state determination that it is not in
Innocent passage. Article 1 9, however, does leave a smal I
loophole for a creative coastal state official because it
Includes a catch-all category of events in the clause "any other
activity not having a direct bearing on passage. " Whatever this
might be Interpreted to Include, it needs emphasis that the
coastal state' s characterization under this category must stil I
be tied to an »activity» during passage.

The reason for mentioning this subject at all in the
present forum Is that in the M~giifIZ incident there were claims
by seamen against shipowners for alleged harms suffered,
alledgedly due to the owner's negligence, when Cambodia chose to
seize and detain the ship while in passage through the
territorial sea  ii!. A defense in the circumstances would have
been to establish that the vessel was in innocent passage and
this should also establish that the shipowner had no
responsibility for the seizure, detention, or any resulting
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harms. Th! s case was, I bel l eve, settl ed and there was no
deci s I on on the speci f I c I ssue of innocent passage. Inc i dents
of this type are not frequent and I would not anticipate any
change in that regard. Shoul d th I s recur, however, it woul d
appear to me now to be somewhat easier to establ ish that the
vessel shoul d have been regarded as in Innocent passage, at
least if the Convention is considered the appl icabl e law.

To pass to another question about innocent passage, the
Convention seems to me clearly to include mll itary vessels among
those entitled to exercise that right. However, it needs to be
noted that there were and are a signif leant number of states who
e I ther do not bel I eve war sh I ps shoul d have the r I ght or
currently provide to the contrary in their national legislation.
Shoul d the treaty come into force, the I atter group woul d
certainly be required to alter that legislation to provide that
mil itary vessels of treaty parties may enjoy the right of
innocent passage. Whether the right is recognIzed by customary
law is another matter, and it seems I ikely that some coastal
states wil I insist that it is not. This is precisely the kind
of problem the treaty was supposed to avoid, but the failure of
the U.S. to ratify the treaty may assure that the U.S. wil I
continue to bear the burden of uncertainty ln this respect �2j.

STRA ITS

The Q.OS provisions on straits contain provisions that, If
appl icabl e, go a long way toward Insulating passing traf f ic from
any form of coastal state authority. Some observers have raised
questions about the scope of the straits provisions, contending
that they do not of fer adequate assurance for transit of
submarines and mil itary vessels �3j. Not many agree with this
view, and such reservations are very uncommon among participants
in the negotiations. There appears to be an overwhelming
consensus that transit passage provisions of fer sati sfactory
assurance to vessels seeking unimpeded access to or over a
siral t L14j.

From a U. S. perspective, the probl em with the treaty and
straits is the weakness of the American argument that the treaty
now expresses customary law on which it is safe to rely for
assurance of secure navigational routes In straits. And the
root of that weakness Is the testimony of American of f iclal s
during or preceding the negotiations that a different transit
regime was needed for a territorial sea wider than the three
mi I es the U. S. had tradi ti ona I ly recogn ized L15j. It was
impl icit in th i s that the normal regime for straits,
nonsuspendabl e innocent passage as found in the 1958 Geneva
Convention, was not adequate. Accordingly it can hardly be
surpr I sing that the Reagan Admini strati on's sudden di scovery
that transit passage was customary law al I along may not f ind
many takers L16j.

It does not fol low from these remarks that movement of
vessel s through straits is going to be attended by frequent
interruptions or serious obstacl es. However, I think it does
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fol low that there cannot be easy certainty that any particul ar
instance of transit In times of crisis wil I be smooth and
noncontroversl al. Moreover, I suspect that from time to time
there may be need for some special arrangements or concessions
to particul ar states in order to assure that vessel movements
proceed as desired and without poi ltical difficulties. A major
purpose of the!.OS negotiations was to avoid uncertainty, escape
the associated pol itical difficulties and unwanted tensions, and
obviate any need for special agreements or arrangements. It
would be foolish indeed to rely on the insubtanti al foundation
of customary law to demonstrate that these probl ens will not
ari se.

ARCH I PELAG IC WATERS

The issue of archipel agic sea I anes passage does not seem
to me to be the same as that of transit passage. The reason Is
that the archipelagic regime itself is the creation of the CLOS
and I f that regime were not recognized there woul d be no
requirement for a special right of archipelagic sea lanes
passage. It can hardly be argued persuasively that the concept
of archipelagic waters was a matter of customary law prior to
the Convention's adoption. Nor can it be argued, at least yet,
that the Convention itsel f creates customary law regarding
arch I pe I ag I c states an d w ater s.

On the other hand, if the archipelagic states claim that
status and are wil I ing to recognize the obl igations concerning
passage, al I entirely apart from the treaty, then nonparty
states ought to be able to avail themselves of the rights that
are part of the arch l pel agl c regime al though they do not
otherw I se accept the treaty. Thus I f, apart from the LOS
treaty, the United States recognizes the archipelagic status of
indonesia, which the latter claims for itself, then the latter
must give to the United States the benef it of the rights of
passage. It does not seem to be very appeal ing or acceptabl e
symmetry to al low the arch I pal agi c state, bef ore the treaty
comes Into force, to take advantage of a consensus developed
through the treaty approach, and at the same time reject the
necessarily related cl aIms of nonparties because they don~t
accept other and different parts of the treaty.

In any event it seems to me that everybody is better off if
the arch i pel agl c arrangement, I ncl udi ng rights of passage
through and over the arch I pel ago, I s general I y accepted,
irrespective of the fate of the treaty. I suspect there is a
very good chance that the archipelagic regime wil I be recognized
as customary law before too many years pass, incl uding the
cr I ter I a f or recogn I t I on of the arch I pe I ag I c state, I f
navigation rights as provided in the treaty are assured.

EXCLUS IVE ECONOMIC ZONE

Potential probl ens concerning freedom of navigation and
movanent within the EEZ are of special interest because this Is
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a relatively new area of legal regulation and it poses unusual
probl ems of bal ancing coastal and other interests. As everybody
knows, the EEZ as created by the L'OS treaty I s a means of
satl sfy ing coastal state economic Interests in resources by
conferring sovereign rights on this state over al I resources in
the zone. In addition the coastal state is delegated certain
lesser authority with respect to other actlv lties, i.e.,
environmental protection and scientific research. Coastal state
authority, whether denominated as sovereign rights or
Jurisdiction, must have due regard fcr the rights and duties of
other states under the treaty, including those subsumed under
the freedoms of the high seas exercisable within the EEZ.

The legal probl em of Interest here is that of reconciling
coastal state exercises of its sovereign rights or Jurisdiction
in the EEZ with the exercise of freedom of navigation. The
exercise of sovereign rights over resources may on occasion
obstruct freedom of navigation in the area or in some respect
prevent its use for normal transit. Also the exercise of
coastal Jurisdiction for environmental protection could affect
navigation in some circumstances. A recent example of the
latter both illustrates the problem and raises a question about
Interpretation of the 1982 LOS treaty.

The U. S. Federal Register on 2 August 1 984 carried the
following notice: "NOAA is naming the East and West Flower
Garden Banks In the Gulf of Mexico an Active Candidate for
potential designation as a national marine sanctuary; and w ll I
proceed with subsequent steps In the evaluation process. The
site, located 123 mil es �98 km! due south of Sabine Pass,
Texas, was placed on the National Marine Sanctuary Program Site
Evaluation List on August 4, 1983w 4177.

Designation of marine sanctuaries Is prov ided in Title I I I
of the MarIne Protection, Research and Sanctuaries Aci of 1972,
as amended, for the purpose of preserving or restoring "those
areas of the ocean waters, as far seaward as the outer edge of
the continental shelf"  and other waters! "for their
conservation, recreational, ecological, or esthetic values"
118!.

The main reason for concern about the proposed designation
is contained in the following passage in the Notice under the
heading »Consideration of the Immediacy of the need for
sanctuary designation. "

Current Information Indicates that anchor damage
by large commercial vessels continues at the Flower
Garden Banks resulting In significant damage to the
I iv I ng coral communities. At this time, information
on such damage is only available from various
researchers performing monitoring studies for oil and
gas companies in the viclnlty of the Banks.
Substantial damage to the reefs from large anchors has
been reported by Dr. Thomas Bright, Texas AIIM
University .... The continued, cumulative effects of
such activities to the resources are also likely to be
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s I gn I f i cant. As part of the development of the E I S
and Management Pl an, formal doc umentat I on of such
occurrences and the extent of damage wll I be prepared
as the EIS is developed.

Other Federal regul atory author I ti es are not
suf f iclent to protect the Banks from thi s type of
anchor damage. Exi sting Minerals Management Serv ice
stipulations which establ ish a»no anchoring zone" are
not appl icabl e to vessels not engaged in actual oi I
and gas act i v I t i es at the Banks. Further, as
discussed above, the prohibition of reef anchoring by
vessel s over 100 feet in length has been el iminated
from the proposed regulations implementing the f inal
Coral Reef Fi shery Management Pl an, which appl les to
th e G ul f of Mex I co.

Tl tl e I I I of the Marine Protection, Research and
Sanctuaries Act provides that sanctuary regulations be
applied »in accordance with recognized principles of
international law ... » In a letter to Dr. Nancy
Foster, Chief of the Sanctuary Programs Division, the
Department of State advises: "The Department  of
State! believes that the United States does have
Jurl sdictl on to prohibit anchoring In the area, except

Edmund E. Wolfe, Deputy Assistant Secretary for Oceans
and Fisheries Affairs to Dr. Nancy Foster, Chief,
Sanctuary Programs Division, 19 April 1984! I 19!.

The question Is whether the no-anchor I ng regulation would
be consistent with "recognized principles of international law, »
having in mind that the current Administration has said that the
LOS treaty »contains prov I sions with respect to traditional uses
of the oceans which generally confirm existing maritime law and
practice and fairly balance the interests of all States" �0!.
The United States has also said that it w il I act In accordance
with the balance of interests estabi I shed in the LOS treaty for
traditional uses of the ocean. Is it lawful under the LOS
treaty standards for a state to prohibit anchoring over its
continental shelf or within its EEZ as a means of protecting the
environment2 �1! If the U. S. persists in this effort, Is this
another example of acting Inconsistently with the LOS treaty
while elsewhere continuing to hold out that we abide by the
nonseabed portions of the treaty2 is it necessary to
characterize this problem as one of environmental protection2

An important initial observation is that the letter from
Dr. Nancy Foster to the State Department requesting a written
reply suggested a basis for the no-anchoring rule that would not
have raised the jurisdictional Issue. Her letter of request,
dated 6 April 1984 �2!, reads in relevant part:

A major reason for establishing a marine sanctuary in
this ocean area would be to protect the coral
resources found In Flower Garden Banks from
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destruction caused by the anchoring of vessels waiting
for entrance to the United States ports. Most of the
vessel s reported to be anchor lng In the area are
foreign fl ag vessels, and since we must regul ate the
activities of non-citizens and foreign flag vessels
within marine sanctuaries in a manner consistent with
international law, I request that you state whether,
in the opinion of the Department of State�
international legal authority woul d al low the United
States to prohibit anchoring within Flower Garden
Banks. Speci f Ical ly, may NOAA, as an exercise of the
authority of the United States to prescribe port State
entry requirenents, deny entry to United States ports
to vessels determined to have anchored In Flower
Garden Banks?

In his reply, Mr. Edmund Wolfe of the State Department was
not content to affirm that the U. S. could get at this probl en
through establishing conditions on port entry. In fact the
specific request from Dr. Foster concerning ports is pretty much
ignored. His letter mentions the general question of whether
the U. S. has Jurisdiction to prohibit anchoring.

Resolution of that question necessarily involves a
determination of the appropriate balance between the
resource interests of the coastal State and the
navigational freedoms of the vessel flag States.
Anchoring Is a necessary part of the time-honored
freedom of navigation, and coastal State limitations
on the exercise of that freedom, beyond the
territorial sea, must not be undertaken lightly. In
this case, however, ii appears that the proposed
limitation ls Justifiable because of the demonstrable
damage that anchoring can do to the fragile carel
formations and because of the relatively limited area
In which anchoring w il I be prohibited. Therefcre, the
Department believes that the United States does have
the Jurisdiction to prohibit anchoring in that area�

As if to underline the claim being asserted, Mr. Wolfe
continues:

Coastal State rights to enforce resource Jurisdiction
do not, as you know, derive solely from the presence
of the offending vessel or person in a port of the
coastal State. This being true, lt would not be
necessary to rely on denial of port entry as the chief
enforcement device. The Department therefore suggests
that no reference to port State entry requirements be
made if NOAA decides to establish a marine sanctuary
in the Flower Garden Banks area �31.
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Unfortunately the Wol fe letter contains no anal ysl s of
relevant law, no discussion of state practice  if any!, and no
reference at al I to the provisions of the LOS treaty. Although
it seems highly probable that such analysis was attempted, in
addition to the brief observations In the DEIS, they do not
appear to be published L24!.

The preliminary question is whether it Is acceptable to
characterize this as an exercise of resource Jurisdiction rather
than as an environmental protection measure. The principal
thrust of the U. S. marine sanctuary legislation appears to be
environmental, not exploitation. Other statutes deal w I th
resource use and management, specifically the OCSI'A and the
MFCMA. As the Federal Register notice observes, the coral found
on the Flower Garden Eianks is subject to the authority of the
Gulf of Mexico Fishery Management Council which has a management
plan for coral. It had been thought that the Council would
recommend a no-anchoring regulation, but it did not do so.

Whatever the view of the Gulf Council or of the State
Department, the manifest objective of the no-anchoring rule Is
to prevent harm to the coral from an activity that is not itself
targeted on the coral. If some other activities were pursued In
the area, such as mil Itary exercises Involving explosives, they
too would need to be regulated and possibly prohibited In order
to protect the coral. No one would argue that the "management"
action in that circumstance was equivalent to a regulation of an
activity intended to exploit or even to affect the coral. In
th Is Instance, the vessels involved may be wholly obl Iv ious to
the nature of the bottom on which their anchors are fixed.

The Senate Committee Report, which originally rejected the
idea of marine sanctuaries, seemed to have in mind an
environmental purpose in its view of such sanctuaries:

The Committee believes that the establishment of
marine sanctuaries is appropriate where it is
desirable to set aside areas of the seabed and the
superjacent waters for scientific study, to preserve
unique, rare, or characteristic features of the
oceans, coastal, and other waters, and their total
ecosy stems. In th I s we agree w I th the House of
Representatives. Parti cul arly with respect to
sc i ent I f i c I nvest i gati on, mar I ne sanctuar I es woul d
permit basel ine ecological studies that woul d y iel d
greater know I edge of these preserved areas both in
thel r natural state and I n thei r al tered state as
natural and manmade phenomena ef fected change f253.

Continuing,

Marine sanctuaries require the forbearance of all
people, United States citizens and foreign citizens,
from acts that would destroy or harm the natural
values within the sanctuary. United States
Jurisdiction does not extend to foreign people or
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ships in high seas areas: domestic legislation
authorizing designation of marine sanctuaries in such
areas woul d be inef f ective unl ess internati ona I
agreements were executed to establ ish sanctuaries and
to regulate the conduct of signatories in then.

Because the sanctuary legl sl ation is aimed at env ironmental
protection, rather than at providing a regime for exploration
and exp l ol tati on of resources, appl I cab I e international I aw i s
that concerning protection of the marine environment. In I ight
of the U. S. Oceans Pol icy statement, noted above, announcing
U. S. adherence to the nonseabed portions of the treaty, It is
appropriate that Part XI I of the lOS treaty be taken to
establ ish the standards of acceptabi I ity for the proposed no-
anchoring requlrenent in the sanctuary. Part XI I is entitl ed
"Protection and Preservation of the Marine Environment" and it
is primarily concerned with marine pol lutlon.

For present purposes the most important aspect of the
treaty~ s def inition of "pol lution of the marine environment" I s
the broad reach of act I v I t I es I t embraces:

"Pol I uti on of the mar I ne env ironment" means the
I ntroductl on by man, di rect I y or indi rect l y, of
substances or energy Into the marine env ironment,
including estuaries, which results or is I ikely to

hazards to human health,
hindrance to marine aciiv itles, incl udlng ~ILIIIg and
other I eg I timate uses of the sea, impairment of
qual I ty for use of sea water and reduction of
amen I tl es;...  Emphas I s added. !

The activities toward which Part XI I Is aimed are those that
cause pol I ut I on In the sense of th i s def I nl ti on. The
consequences which are the target of the no-anchoring rule seem
easily to f it within this concept of pol lution. Anchoring
i ntroduces both a substance and energy into the mar I ne
environment and the effects are harm to I ivlng resources and
hindrance to fishing.

Article 1 94 suggests also that the prov I slons of Part XI I
are applicable to al I manner of pol I utlon, whatever the form
taken. The first paragraph of this article declares that "the
measures taken pursuant to this Part shall deal with all sources
of pollution of the marine environment" and then mentions some
of those measures. More significantly, the I est paragraph of
Article 194 appears to be aimed directly at the marine
sanctuary: "The measures taken in accordance with this Part
shall include those necessary to protect and preserve rare or
f rag I I e ecosy stems as we I I as the hab I tat of depl eted,
threatened or endangered species and other forms of mar I ne
I ife." These terms seem wel I chosen to describe the concept of
the marine sanctuary and they make it diff icult to contend that
under this treaty measures to create a sanctuary for protection
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of habitat are not a part of a coastal state~ s resource
jurisdiction.

In addition to clarifying the scope of the treaty regarding
the concept of pollution and the measures subject to
International standards, Article 1 94 also prov ides general
guidance regarding the standards applicabl e to measures to
protect and preserve ihe marine environment. Paragraph 4
provides that »In taking measures to prevent, reduce or control
pollution of the marine environment, States shall refrain from
unjustifiable interference with activities carried out by other
States in the exercise of their rights and in pursuance of their
duties ln conformity with this Convention. "

The LOS treaty does not spell out in detail what is
"Justifiable" and what is not. However, the treaty prov Ides
guidance for that assessment. The general provisions of Part
XI I indicate that this Part seeks to be comprehensive In dealing
with coastal state actions aimed at protection of the marine
environment. Accordingly great weight must be given the fact
that the Convention limits the scope of coastal state authority
to prescribe measures with which foreign vessels must comply in
the EEZ and carefully provides for decisions at the
international level regarding pollution standards in this area.
Moreover, the only coastal state enforcement actions for
pollution Incidents In the EEZ are for discharge violations of
international standards. No actual detention of a vessel in the
EEZ is permitted unless the violation results In a discharge
that causes "major damage or threat of major damage to the coast
I I ne or related Interests of the coastal State, or to any
resources of its territorial sea or exclusive economic zone

No other ship-caused pollution except dumping Is subject
to coastal enforcement measures.

Article 211 of the 1982 Convention highlights the limited
character of coastal authority regarding marine environmental
protection beyond the territorial sea under the treaty, which
the U. S. presumably supports as evidence of customary law with
which it wishes to comply. Paragraph 1 provides for
Internationally established rules and regulations for
prevention, reduction, and control of pol I ution from vessels,
including the provision of routing schemes "designed to minimize
the threat of accIdents which might cause pollution of the
marine environment. " Paragraph 5 prov ides that for enforcement
purposes In the EEZ coastal states may establish laws and
regulations, but these are limited to those conforming and
giving effect to generally accepted international rules and
standards. Paragraph 6 is highly significant because lt
provides for an International procedure and mechanism for a
coastal state which believes the international rules and
standards are inadequate to meet special circumstances. This
procedure essentially calls for international review through the
ll4! of the special circumstances and a determination whether
special measures are needed to deal with the special
circumstances. If an affirmative determination is made then the
coastal state may "for that area, adopt laws and regulations for
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the prevention, reduction and control of pol lutlon from vessels
impl enenti ng such internati ona I rul es and standards or
navigational practices as are made appl icabl e, through the
organization, for special areas. «

The coastal state is also authorized under paragraph 6 to
adopt additional rules and regul ations, which may relate to
navigational practices, but these must al so be submitted to and
agreed by II4!.

Whil e Article 211 may be aimed primarily at discharges and
routing schemes in special areas, the language is broad enough
to include restrictions on navigation such as proh I bltlons on
anchoring, especially having In mind the general purpose of Part
XII of safeguarding navigation ~ providing for marine
environmental protection. If the United States wishes to adopt
special regulations prohibiting anchoring, and to comply with
the balance of interests established by the I OS treaty, a new
approach seems necessary.

Even if Article 211 were narrowly interpreted so as not to
include anchoring regulations, th Is would simply confirm that
the coastal state is not authorized under the treaty to
interfere with navigation In such a way since the Convention
sought to deal with pollution and coastal authority in a
comprehensive way. The absence of provision for this element of
environmental protection means that the treaty does not
authorize such action by the coastal state vis-a-vis other
nations.

Since It is assumed for this discussion that the treaty
represents customary Iaw, as the United States appears to be
willing to assume, it follows that there is no authority under
international law to prohibit an Incident of navigation beyond
the terrltor I al sea. This conclusion is reinforced by what we
know of state practice, and confirmed by the assessment of
international law by the report of the United States Senate
Commerce Committee when the marine sanctuary legislation was
before that Committee in 1972. There never has been any state
practice of restricting navigation or of interfering with
elements of navigation for the purpose of environmental
protection. This was true in 1972 and It is still true today.
Accordingly, whether one looks to the 1982 LOS treaty for
evidence of customary law or to state practice or to both
combined, the United States would not be proceeding In
accordance with recognized principles of international law if It
forbade anchoring of foreign tankers in the Flower Gardens
Banks. Such a regulation would also, therefore, be in violation
of U.S. Iaw.

For present purposes it was convenient to focus upon a
specific instance of coastal state action affecting an incident
of navigation. However, the general issue involved deserves
more extended discussion, namely the relationship between the
coastal state~s rights and Jurisdiction for resource purposes
and its authority to prescribe and to apply policy for the
protection of the marine environment, on the one hand, and the
general international communlty~s rights and Interests in use of
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the EEZ and continental shelf. It has long been obvious that
env I ronmenta I protect I on cou I d hav e negat I v e ef f ects on
nav I gati on, and theref ore great care was taken in the I OS
negotiations to protect the latter, but less detailed attention
has been devoted to I ssues presented by resource r I ghis and
navigation freedoms. This probl en is not going to disappear and
it could prove increasingly difficult as time goes by.
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capability of the United States, Including Its
capacity to project naval power, declined to
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accept the Convention when lt was compl eted ln
1982 because of its deep seabed mining
prov I sions. This raises a more profound question
regarding the future of the regime of warships.
Lying behind the learned and conflicting
arguments about the content of the future
customary international law of the sea are
assumptions about priorities: the will to act in
a situation ln which law is made, and unmade, by
acquiescence. It was the strong priority
accorded economic over political or military
considerations that influenced the rest of the
world to concede to the maJor powers most of what
the latter desired on military issues at the Law
of the Sea Conference. In broad terms, the same
reasoning coul d apply to the reshaping of
"customary law" In the coming years.

The question is whether the maJor powers in
general, and the United States and Western Europe
in particular, are themselves beginning to lower
the prior lty they accord naval considerations
 particul ar ly the facll itatlon of global naval
mob l I ity and operations! as against economic,
environmental, and perhaps even al ternative
defense considerations ln shaping their ocean
policies.

If we are witnessing such a change in priorities
dramatized by the U. S., British, and West

German decisions not to sign the Convention
then we must expect corresponding changes ln the
law over time.

Oxman, The Regime of Warsh I ps under the Un i ted Nati ons
Convention on the Law of the Sea, 24 Va. J. Int~ I L. 809,
862-63 �984! .

13. See especially, Rei sman, op. clt. supra, note 3.
14. The LSI Workshop in January, 1984 brought together several

of the most knowledgeabl e particIpants and observers of the
III Law of the Sea Conference. Their comments and
discussions are remarkably clear and illuminating on the
contemporary expectations of negotiators. See especially
pp. 57-72, 292-311, and 540-549 in Van Dyke, ed., Consensus
and Confrontation: The United States and the Law of the
Sea Convention �985!.

15. See, for example, the testimony of John Norton Moore
reported ln Digest of United States Practice in
International Law 1975, pp. 43 1-32 �976!.

16. The United States argument at the time of the negotiations
was not that current customary international law recognized
free transit through straits. It was that in the U.S. view
the areas of straits that would be affected by a twel ve-
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mile territorial sea were high seas through which customary
I aw recognized freedom of nav i gati on. The Unf ted States
considered that recognition of a right of free transit
woul d preserve the gl st of the regime of the high seas,
although it would not be exactly the same and some aspects
of free navigation would be surrendered. The problem with
this, of course, is that it recognizes that in the absence
of a special right such as free transit, the extension of
the territorial sea carries with it lesser r Ights of
passage than are enjoyed on the high seas. It was argued
that this did not necessarily have to be the case because
straf ts are di f ferent areas than the terri tor I al sea
proper. This argument can be conceded, of course, in the
context of a treaty negotiation and, as has been seen, it
did win the day. But the situation the United States faces
Is that it rejected the treaty it tried so hard to secure.
And it cannot point to anything !n customary law that
suggests radically different treatment for the territorial
sea in straits. Indeed the evidence is that under
customary international law innocent passage was considered
appl icabl e in straits with the sole difference that it
could not be suspended. Neither the United States nor the
Soviet Union have been abl e to demonstrate that traditional
customary law recognized or required some special
limitation on the rights of coastal states In extended
territorial seas.
49 Fed. Reg. 30988, 2 August 1984.
16 U. S. C. Section 1432. The Marine Sanctuaries Amendments
of 1983 were approved after the above was written and are
not taken into account of th Is paper.
49 Fed. Reg. 30990, 2 August 1984.

17.
18.

19.

Compilation of Presidential documents of March I 4, 1 983.
In th I s instance the purpose of the proposed rul e of no-
anchoring is not to protect the coral from harvesting or to
establ I sh a conservative rate of exp l oi tati on, but to
prevent incidental harm from an activ ity that is not
directed at the coral. The objective of the proposed
action more closely resembles protection of the marine
environment than management of resource use. Particularly
In the case of living marine resources, management is dealt
with by an entirely d I fferent statutory and regul atory
structure and principles.
Letter in author's f iles.
Copy of letter from Edward E. Wol fe to Dr. Nancy Foster In
author<s files.
The Draf t E IS for Fl ower Gardens Bank does conta i n
references to international law, Including the 1958 Shel f
Convention. The DE IS otherwise employs the technique of
qual ify ing proposed actions by the phrase "in accordance
with international law, " I caving to others the task of
making that determination. Specifically, to avoid direct
regulation of navigation, the DEIS suggests securing

21.

22.
23.

24.
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20. Statement of Ocean Policy, March 10, 1983, Weekly



International recognition, through IMCO, of the sanctuary
as an area «to be avoided. " But the sanctuary designation
would still authorize such regulation «in accordance with
international I aw. «

25. U. S. Senate Report in 3 U. S. Code Congress I one I and
Adm I nl str at I v e News 4234, 424l, 92nd Congress, Second
Session I972.
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UNQ.OS I I I AND CONFL ICT MANAGEMENT IN STRAITS

Rear Admiral Bruce A. Harl ow
Assistant Judge Advocate General

United States Navy

My topic today involves the emerging law of the sea and its
consequences on the management of armed naval conflict.
Specifically, I am going to address the impact of the twel ve-
nautlcal-mlle territorial sea regime L17 on navigation In
straits during periods of armed hostilities. You may wonder why
I have chosen to present such an apparently "military" topic to
an audience consisting mostly of civilian lawyers, academicl ans
and business people. I can assure you that although I am going
to be addressing matters col I ateral ly relating to naval warfare,
the principal issue of navigation In straits In time of
hostilities is of crucial Importance to civilian as wel I as
military maritime interests. From a military perspective, our
naval and air forces must be able to move about the world' s
oceans to the degree necessary to meet a variety of military and
political commitments. We in the Navy are tasked with the
protection of U. S. citizens and their property at sea, and it is
impossible to predict with any certainty where our interests may
be challenged In the future. Further, unlike our principal
adversary, we are a maritime nation, dependent upon sea I anes of
commerce for our international trade, I ncl udl ng much of our
fossil fuel energy requirements, and many of the raw materials
essential to our Industry. Therefore, any encroachment upon our
abll lty to fully utilize the oceans must be viewed as a matter
of grave national concern In the boardroom and classroom as wel I
as the wardroom.

From the earliest efforts to codify the law of the sea at
The Hague in 1930 L2!, the principal goal of the United States
regarding navigational access and passage has been the
preservation of maximum operational mobility and fl exi bll ity at
minimum political and economic cost. It was not until the post-
World-War-II era that the tradltlonal expectations of maritime
nations regarding ocean access and passage were eel I ed into
question as the result of a growing capability of coastal states
to exploit I iv lng and non- living resources adjacent to their
coasts. The United States asserted sovereign rights over
certain resources beyond its territorial sea by the Truman
Procl anatlon of 1945 L3j. This procl enation, in essence, stated
that coastal state Jurisdiction over natural resources of the
subsoil and seabed of the adJacent continental shelf was
reasonabl e and Just, ~~~, because the shelf was an
extension of the land mass of the coastal nation. By the mid-
1950s, a sizeable number of nations had made maritime claims to
broad coastal areas of an even more comprehensive nature, citing
the U.S. example as precedent.

The first and second United Nations Conferences on the Law
of the Sea  in 1958 and 1960 respectively! were intended, among
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other things, to halt this prol iferation of coastal claims. The
1958 Conference resulted in the adoption of four conventions
 Terri tor i al Sea and Cont I guous Zone, the Hi gh Seas, the
Cont I nenta I Shel f, and F i shing and Conservation of L iv i ng
Resources of the High Seas! �j. Neither the 1958 nor the 1960
Conference was able to reach agreenent on the maximum breadth of
the territorial sea �g. This fal I ure to del lmlt the breadth of
the terr itor I al sea by convention resul ted in increased
unil ateral decl arations by coastal states arbitrarily extending
their territorial sea claims beyond the historic three-nautical-
mll e I imit, to ocean areas which traditional ly had been regarded
as high seas �j.The impact of increasing territorial sea claims was a
matter of concern particularly with respect to international
straits. Maritime commerce is presently dependent upon passage
through roughly 100 international straits that dominate themajor ocean avenues of world trade. An additional 161 straits
are similarly susceptible of use and may become important to
maritime communication in the future. Moreover, air and sea
mobility are essential to our fulfillment of some 40 bilateral
and multilateral mutual defense agreanents. Such mobility is
dependent upon unimpeded passage through straits.Concerned that the expansion of coastal state maritime
claims might Jeopardize the uniqueness of straits, the U. S. and
USSR In 1 967 discussed the possibility of a third Law of the Sea
Conference. The contemplated conference was to have three
purposes:

 I! to fix the maximum breadth of the territorial sea at twelve
m I I es;�! to expl icltly preserve, in international straits,
traditional freedoms of navigation as had existed In the
pre-twelve-mlle territorial sea regime; and

�! to resolve certain fisheries issues.
The U. S. and USSR reached agreenent on these i ssues and

began to pol I the world community through their enbassadors
abroad on the acceptabil ity of a new Conference on the Law of
the Sea I imited to these three Issues. At the same time as the
I ni t I al U. S.-USSR consul tati ons, Ambassador Pardo of Mal ta
focused international attention on the great potential value of
minerals on the bottom of the ocean in a 1967 UN speech cal I ing
fcr UN action to decl are that these minerals were the "common
heritage of mankind." Thus, by the time the U.S.-USSR proposal
was being sounded out in the capitals of the world, the Pardo
Initiative had alerted the UN to the general subject of deep sea
resources. As a result, a UN consensus for a Law of the Sea
Conference developed, but it was to be comprehensive in nature
and not I imi ted to the nav i gati onal issues or I gina I ly
contempl ated by the U. S. and USSR. Nevertheless, to the U. S.,
navigational access and passage were the key issues to be
addressed and resolved by the Conference.
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From the f irst substantive session of the Conference,
agreement on a twel ve-mi I e terri tor lel sea was a foregone
conclusion; ln publ lc debate, no other I lmit was seriously
discussed Dj. At the same time, one of the conditions for
acceptance of twelve mil es by the maritime nations was a
provision assuring unimpeded transit through those straits that
would no longer have a high seas corridor and In which there
would be no right of submerged transit or overflight if
agreement were reached that an "innocent passage" regime were to
apply 483. In negotiating an accommodation of both the
interests of the maritime states in guaranteeing continued
passage rights and those of the straits states regarding
navigational safety and pollution, the Conference subordinated
the coastal state's traditional i incidents7 of territorial
sovereignty to the needs of the international maritime
community. The straits regime the Conference adopted is not, as
many publicists would have you believe, anything new. Quite to
the contrary, the straits provisions reflect "business as
usual, " and are merely a recitation of traditional state
practice in the context of the recognition of a twelve-nautlcal-
mll e territorial sea standard.

The 1982 Conventionis straits regime may be summarized as
follows Lgg:

First, in recognition of the functional distinction between
straits and territorial seas, the straits regime Is entirely
separate within the Convention from the terr ltor lal sea regime.

Second, Artl cl e 38 of the Conventi on creates a term to
describe routine straits passage: transit passage. Transit
passage ls def fned as: "The exercise ... of freedom of
navigation and overfl ight solely for the purpose of continuous
and expeditious transit of the strait between one part of the
high seas or an exclusive economic zone and another part of the
high seas or an exclusive economic zone.» Transit passage
pertains in al I such straits, except those in which passage is
regul ated by long-standing International conventions, and except
where the strait is formed by an Island and the malnl and of the
coastal state, and an alternative, similarly convenient route
exists seaward of that Island. The Convention further provides
that transit passage is non-suspendibl e. Non-suspendibl e
innocent passage appl les in straits In which transit passage is
not appl icable,

The transit passage regime guarantees unimpeded surface,
subsurface, and air navigation in international straits for the
purpose of expeditious passage through the strait. Transltting
warships are restricted to those activities incidental to
passage through the strait consistent with security of the unit
 for exampl e, the use of radar, sonar, and air cover!. They are
also required to comply with generally accepted International
safety and pollution regulations, and to respect sea lanes and
traffic separation schemes properly adopted by the coastal
state.

Article 42 creates limited coastal state competence to
adopt laws and regul ations regarding transit passage; however,
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paragraph 2 provides that: " sjuch laws and regulations shat I
not discriminate in form or in fact among foreign ships or in
their appl Ication have the practical ef feet of deny ing,
hamper I ng, or impair lng the r lght of transit passage as def lned
I n th I s sect l on." Art l cl e 44 prob ib Its coastal state
interference with transit passage with the fol lowing language:
"States bordering straits shal I not hamper transit passage and
shal I give appropriate publ iclty to any danger to navigation or
overf I ight within or over the strait of which they have
know I edge. «

Parenthetical ly, at th I s point I shoul d emphasize that,
despite its rel atl vel y I arge number of signator les, the 1982
Convention has no status other than that of a treaty not yet in
force. It may never enter into force, and, even if it enters
into force, It might do so as the result of ratif fcati ons by
states of minimal maritime significance. It may faIrly be
concluded, however, that with respect to navigation, the
Convention generally represents customary international law as
developed through centuries of state practice. Accordingly, for
purposes of my presentation today, I wil I assume that
notwithstanding the uncertainties of ratification of the
Convention, future questions of navigation will be resolved
along the lines of the concepts contained In the Convention.

The legal regime articulated for international straits ln
the Convention is a significant mil estone In the reconciliation
of competing interests attendant upon navigation in
international straits. But I also submit that ultimately the
ref I nement of respective rights and obligations of states In
International straits can only be harmonized through the process
of claim and counterclaim, a slow and somewhat tedious process.
Extremely difficult, yet highly important, questions deserve
thoughtful analysis in the context of the 1982 Convention's
territorial sea and straits provisions.

One such question upon which I believe international
lawyers and national pol icymakers need to be focusing their
legal and political skills Is the analysis, In the context of
the 1982 Convention~s territorial sea and straits regimes, of
the rights and obligations of all states In international
straits during periods of armed conflict, particularly when
armed conflict is at a serious and sustained I evel, and states
begin to invoke the traditional rights of belligerents and
neutrals. In such an environment, which I might add ls not at
all far renoved from current reality, I can foresee serious
potential for confrontation unless states direct their actions
and claims ln respect to international straits ln such a way to
ensure a proper balance between the requlrenents of states
participating In the conflict and those states not
participating.

Let me first explain my reluctance In employing the terms
"bell Igerentw and "neutral " In referring to the rights and
duties of states during a period of armed conflict. We all
recognize that these terms are associated with a "state of war, "
and that the rights and duties of states during "ware have been
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codlf led in the 1907 Hague Conventions. We also know that, with
a few exceptions, there have been no formal ly decl ared "wars"
since World War I I LIOj, but that "armed conf I ict" or "armed
hostil ities" have been with us almost continual ly In the post-
Wor I d-War- I I per lod.

My point is that, given the real ity of armed conf l ict
between two or more states, the respective rIghts and duties of
the participants and nonparticlpants wil I not be determined by
the exl stence of a formal "state of warl w nor w I I I their
respective rights and duties be determined by an arbitrary
determination that the rules applicable during "peacetime"
govern. Rather, evaluation of the rights and duties of the
participants and nonpartlcipants under international law should
proceed by measuring basic I egal principles firmly establ I shed
by the practice of states during armed conflicts over the
centuries against the current national security requirements and
political realities. I would submit that these principles
include, at a minimum:

the principle that the use of force Is governed by military
necessity, and constrained by considerations of
proportionality and humanitarian concern, and
the principle that hostil Ities must be limited in scope and
nature to the participants themselves, and that
nonparticipants must renain unaffected to the maximum extent
poss I b I e.

If one proceeds from the perspective of these fundamental
princi pl es of armed conf I let, the eval uatlon of the competing
claims of participants and nonpartlcfpants regarding their
rights and duties in straits wil I result in the application of
some of the rules traditional ly associated with the "I aw of
war," as wel I as many "peacetime" rules. Many of the rules in
each category may be either not appl icabl e to a particular
conf l ict or unworkable and therefore unl ikely to be invoked.

Straits, I should point out, are not the only ocean areas
for which competing interests must be bal anced and permissibl e
activities defined in the context of armed conflict.
Arch I pel agoes, for exampl e, present slml I ar probl ems for the
lawyer, pol itlcian, and naval planner. I focus my remarks today
on straits only because of the time constraints and because
straits are the ocean area where dl f f erences I n states '
expectatlons are most likely to occur. You need only to look at
the front page of your newspaper to see that this Is so; straits
are, as I I Ike to say, where the "propeller bites the water. "

The traditional rules relating to bell Igerent naval
operations and neutrality are derived from the 1907 Hague
Convention XIII concerning the Rights and Duties of Neutral
Powers in Naval War  Hague Convention! Lilac. These rules were
refined over the course of two World Wars and may reasonably be
concluded to be reflective of customary international law. The
Convention refers to «neutral territorial waters" and "neutral
waters" without directly addressIng territorial waters in
International straits and prov ides, In summary, as follows:



military aircraft may not
airspace superjacent to

As a general rul e, bel I I gerent
enter neutral a I r space, i nc I ud I ng
territorial seas of a neutral.
A bel I igerent Is forbidden to use neutral territorial waters
as a sanctuary or base of operations against its adversaries.
A neutral may refuse to al low passage of a bel I igerent
warship through its territorial sea on a non-discriminatory
basis among the belligerents.
A neutral may, on a non-discriminatory basis among the
belligerents, permit submerged transit of submarines through
its terri tor I al sea or elect to allow only surface passage.
When a neutral is unable or unwilling to prevent abuse of its
neutrality by a belligerent, that belligerent~s adversaries
may take action to prevent further abuse.
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In my opinion, an analysis of the rights of participating
and nonparticipating states in contemporary naval armed conflict
I Imlted solely to super Imposing the twelve-nautical� -mil e
territorial sea regime in the 1982 Convention onto the Hague
Convention rules oversimplifies the issues to be resolved and is
I ikely to yield conclusions not reflective of emerging
international law. It is an error of logic to attempt to
overlay a 77-year-old articulation of rights intended to balance
belligerent and neutral interests, as they existed then, onto a
contemporary and significantly changed set of circumstances,
such as where the twelve-nautical-mil e territorial seas are
recognized as the norm and over 201 straits no longer have a
high-seas corridor. At the time of the Hague Convention In
1907, no distinction existed In the law of the sea between
peacetime navigational rights in straits and those applicable In
the ordinary territorial sea, because virtually all significant
straits contained high seas corridors. There was simply no need
then to articulate separate rules for straits passage.

The question is, then, not what is the effect of the
twelve-nautical-mlle territorial seas regime on neutral rights
in straits but rather, in view of the changed regime, what are
the rules that will preserve the interests of participants and
nonpartlclpants during armed conflict now and In the future?
The answer, I bel i eve, Is that, in v lew of their
Indi spensibt I ity to ocean navigation, straits shoul d not be used
in impl ementation of national tactical or defensive pol icy, even
in time of armed conf l lct.

For example, may a strait state participating in armed
hostil ities employ mining in its territorial waters in an
international strait as a measure of coastal defense2

I would answer that defensive mining shoul d be I imited to
non-strait territor lal waters. That is, the participating
coastal state should neither be permitted to suspend or hanper
trans I t passage and, In my op in ion, mini ng woul d cl ear I y
whamperw transit passage. The fact that the 1982 Convention
prov I des f or tempor ary suspens I on of I nnocent passage I n
territorial seas general ly, but not of transit passage, or
i nnocent passage I n stra i ts where trans I t passage does not



apply, highl lghts the distinction between terr I tor I ai waters
general ly and stral ts compr I sed of terr i tor I al waters. It I s
true that by strictly applying the transit passage concept In
th I s manner, the coastal state appears to "lose" a defensive
al ternative It had in straits under the three-nautical-mi I e
territorial sea regime. I woul d submit, however, that today' s
technology ln both weaponry and tactics has rendered an
arbitrary coastal defensive margin an anachronism, and the
coastal state~ s loss is merely I I I usory. For any contempl ated
activity in a strait that might encroach on the exercise of
transit passage, there wll I always be an alternative sultabl e to
the needs of the participants in an armed conf 1 ict.

Permit me to give another brief exampl e. Shoul d the
exercise of visit and search be permitted In the waters of an
i nternat i ona I str a I t?

Superf icial ly, straits are an attractive venue for visit
and search. A minimum of resources Is necessary to monitor
maritime traffic In straits. Furthermore, a ship~s
maneuverability is severely restricted In straits, I imlti ng the
likelihood of escape. From the perspective of the coastal
state, straits are particularly desirable for visit and search
because of the avail ability of coastal radars and shore
batteries as well as shore-based air cover and, in many cases,
because of the accessibil ity of friendly ports should the ship
be diverted or seized.

Notwithstanding this potential desirabi1 ity to the mil itary
planner, my view Is much the same as in the previous example.
Neither the warship nor a participating strait state shoul d be
perm I tied to conduct v I s I i and search i n an I nternat i ona I
strait. International straits passage is simply too important
to Inter nat i ona I commerce and commun i cati on to perm I t any
activity which limits or threatens Its exer cise. To permit a
belligerent warship to conduct visit and search in a neutral
International strait would, In my opinion, unacceptably alter
the delicate balance reflected ln the transit passage regime.

As a practical matter, the delay of a ship In a strait far
purposes of visit and search whampersw the right of transit
passage of the entire international community. Coastal
combatants and even small ocean-going combatants are highly
maneuverable in restricted waters; merchant ships do noi share
that capability. Their propulsion and steering systems are
designed for efficiency, not for responsiveness to rapid or
extreme course and speed changes. To place any extraordinary
requirement upon a merchant ship to maneuver in straits places
that ship and other ships using the strait at risk.

Finally, and perhaps most importantly in terms of conflict
management, In determining applicable rules regulating armed
conflict in straits, to permit visit and search in the
territorial waters of a strait bordered by a nonparticipating
coastal state risks drawing that state into the conflict. This
may occur by military confrontation with a participating state
In an attempt by the nonparticipating coastal state to prevent
visit and search In its territorial waters. It might also occur



as a result of direct actions by participants in the conf l ictwho perce I v e that the coasta I state perm I ts acts I n I tsterr I tor I el waters I ncons I stent w I th Its status as a
nonpartlcipant in the conflict.I am not suggesting complete dam II Itarizatl on of
international straits; that would be unreal Istic. Both straitsstates and straits users retain their Inherent right of self-
defense as recognized by the UN Charter. In an extraordinaryinstance of extreme national peril, It may be necessary torestrict the right of transit passage ln the interest ofnational survival. What I am suggesting ls that, except in acase of extreme peril invol v I ng national survival, the r Ightsand obligations of nations participating In armed conflict, andthose of nonparticipating states, can best be preserved by
mal ntal ning transit rights In straits.I have attempted to explore with you some of the vexingquestions thai policymakers must face as states begin to applythe rights and responsibilities articulated ln the 1982 LOSConvention. In this post-Conference setting, the law of the seais in a state of flux. International law will be determined toa large degree, in my opinion, by state practice ... the time-tested process of claim and counterclaim. The same can be saidfor the rights and responsibilities of participants andnonpartici pants In an armed conflict setting. If the law of thesea is to serve as a blueprint for peaceful and efficient use ofthe oceans, every aspect of those activities of states which mayhave an Impact on navigation must be critically scrutinized todetermine what impact they may have on the delicate balance
reflected ln the customary rules governing ocean use.

NOTES

Assi stant Judge Advocate General of the Navy, Former lyDepartment of Def ense and Joi nt Ch lef s of Staf fRepresentative for Ocean Pol icy Affairs, and Ylce Chairmanof the U.S. Delegation to the Third UN Conference on theLaw of the Sea. The views expressed herein embody only the
author's personal reflections and should not be taken asofficial positions of the U.S. Government, the Department
of Defense, the Joint Chiefs of Staff, ar the U.S. Navy.The author gratef ul ly acknow I edges the assi stance of
Commander Peter E. Mislaszek, JACG, USN; Head, Law of theSea Branch, International Law Division, Office of the Judge
Adv oc ate Gener a I of th e Navy ~1. Article 3 of the 1982 Convention provides for a maximumterritorial sea I imit of twelve nautical mll es. On 10March 1983, the President declared that the pol icy of theUnited States would be to recognize maritime claimsconsistent with the Convention so long as the coastal stateis wil ling to accord U.S. ships and aircraft the rights
set forth in the Convention.

685



2. 24 A. J. I.L. Supp. 1-79, 169-258 �930! . The Hague
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3. Proclamation No. 2667, "Policy of the United States with
Respect to the Natural Resources of the Subsoil and Seabed
of the Continental Shelf, " 28 September 1945; 4 Whiteman' s
Digest of International Law 756.

4. See for a complete text of the Conventions 52 A. J. I. L. 830-
862 �958!.
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I NTRODU CT ION

On 2 August I 926, Just before mi dni ght, a col I I sion
occurred on the high seas between the French mal I steamer ~
and the Turkish col I ler Qgz-5ggcf. The Qg~~ was cut in two
and sank. Eight of the el ghteen Turk l sh natl ona I s aboard
perl shed. When the ~ arrived in Constantinople the next
day, an inquiry into the collision was commenced by the Turkish
pol ice. On 5 August, L ieutenant Demons, the of f icer of the
watch on board the ~ at the time of the col I ision and the
f irst of f leer of the shi p, was arrested. Al though a French
national, Lieutenant Demons was forced to stand trial despite
his protests that the Turkish court had no Jurisdiction. On 15
September, the Cr imlnal Court del ivered its Judgment.
Lieutenant Demons was sentenced to eighty days~ imprisonment and
a f ine of twenty-two pounds. The off icer of the QgZJ~~, who
had survived the col I ision, was sentenced to a sl ightly more
severe penalty Cig.The French government protested the arrest of I ieutenant
Demons, i ts nati ona I . The dl spute was subm I tted to the
Permanent Court of International Justice  PCI J! which was asked
to determine whether Turkey had the right, under international
law, to institute criminal proceedings against an officer of a
foreign fl ag vessel for acts committed on a foreign flag vessel
whil e it was on the high seas. The Court decided by a majority
of seven to f ive that there was no rul e of international law
which prohibited a state, in this case Turkey, from exercisingJurisdiction over a foreigner in respect of an offense committed
outs I de I ts terr i tory f2!. Th I s dec I sl on was strongl y
criticized, as seamen could be held subject to foreign criminal
laws of which they coul d have no knowledge �g.

The decision of the PCI J In ~~ is sti I I worthy of
interest for two reasons: f irst, for the controversy it created
with regard to criminal Jurisdiction over col I isions between
f or el gn vessel s on the h I gh seas; and second, and more
importantly, because it graphical ly dl spl ayed the supr emacy of
state sovereignty inherent in the International legal system at
that time, l.e., a sovereign state could act in whatever manner
it w l shed provided that there was no positive rul e of
international law which expressly prohibited its actions. It is
thl s underly ing «abstenti oni sm" whi ch even today comes Into
conf l ict with the attempt of the world community to develop and
promote common norms.
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Today, Just as ln 1927, we fear that vessels may be subJect
to arbitrary arrest and detention by foreign coastal states be
it for penal or other matters. This paper wil I investigate the
international law of the arrest of vessel s In the pre- and post-
UNCLOS I I I era and specul ate as to its future directions. For
organizational purposes, thi s paper w I I I be dlv ided into two
sections, arrest for civil matters and arrest for ai I other
purposes. As civil arrest is by far the most common type of
vessel arrest, this division was deemed the most appropriate
even though It has only been dealt with in a cursory manner in
publ ic international legal fora.

ARREST OF SHIPS FOR CIV IL MATTERS

The f irst international conference by publ ic international
lawyers to deal with the arrest of ships for civil matters was
the Conference on the Progressive Codif ication of International
Law which was held at The Hague from 13 March through 12 April
1930. It was part of a general movement spearheaded by the
League of Nations to promote the codif ication of international
law fol lowing the end of "the war to end al I wars." As early as
1924 the Council of the ! eague of Nations had appointed a
committee of jurists to report on the codif ication of
international I aw. The Committee deci ded that "terr ltor I al
waters" was one of seven topics which was ripe for codlf ication.

The Second Committee of the 1930 Hague Conf erence was
entrusted with the task of developing a convention to codify the
I nternat iona I I aw rel at i ng to the terr i tor I al sea and the
contiguous zone. Although no agreement was reached by the
Second Committee of the Conference, its report �! neverthel ess
contained some Insights with regard to the state of the
international law of the arrest of vessels as it was perceived
at that time.

The draft on the legal status of the territorial sea dealt
with a number of issues which are related to the arrest of
vessels, namely: the right of innocent passage �!; a coastal
state~ s ah i I ity to protect its r I ghts in the terr I tor I al sea
L6!; charging fees for passage through the territorial sea �!;
the boarding of foreign vessels passing through the territorial
sea for the purpose of arresting persons aboard  8!; arresting
or diverting a foreign ship passing through the territorial sea
for the purpose of exercising civil Jurisdiction in relation to
a person on board the vessel P9!; the arrest of f or e I gn
government vessels I 10!; the right of hot pursuit /II!; and the
passage of foreign warships 412!.

The comments of the Rapporteur of the Second Comml ttee
reveal ed that "al I States admit the pr lnci pl e of freedom of
maritime navigation" $13!. As wel I, It was recognized that
international law "attributes to each Coastal State sovereignty
over a belt of sea around its coasts" �4!, subject only to the
right of innocent passage. The major differences at the Hague
Conference centered around the contentious issue of the breadth
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of the terr I tor I al sea and the conti guous zone. The
differences, however, were so great that it became imposslbl e to
conclude a convention. Consequently, the Committee, wishing to
sal vage its efforts, passed a resolution which requested that
the Counc i I of the League of Natl ons di str I bute the Draf t
Convention to its member states for consideration at future
conf erences �5!.

In many ways it is diff icult to evaluate the work of the
Hague Conference. On the one hand, it was never even put to a
vote, yet on the other hand, there was I ittl e evidence of
dissension on many issues related to the arrest of ships. It is
perhaps best to consider the Hague Conference as forwarding
evidence with regard to state positions in a contentious field.

The Comit Maritime International  CMI! Is a non-
governmental International organization dedicated to the
progressive codification of maritime law. Constituted by the
national maritime I aw associations of a number of maritime
states, the CMI has traditionally represented the views of the
international shipping establ I shment. By the time the CMI
convened its 1951 Conference in Naples to discuss, Jr~~, a
convention on the civil arrest of ships, it had already
concluded a string of successful conventions deal I ng with such
diverse topics as col I I sions between vessels 416!, salvage �7!,
limitation of I labil ity $18!, bills of lading �9!, maritime
liens and mortgages $20!, and the immunity of state-owned ships
421!. Of these conventions, all but the last could be said to
fal I with In the sphere of private international maritime law.

The 1926 Convention on the Immunity of State-owned Ships
dealt with Issues of sovereign immunity, normally the preserve
of public international law. In particular, the convention
attempted to place restrictions on the absolute immunity from
arrest of state-owned vessels, In essence differentiating
between ~ JI lgacjj.  acts of a sovereign in a public capacity!
and ~ ~~~  acts of a sovereign in a commercial
capacity!. Under the convention, government ships and cargo
aboard those ships were not entitled to immunity from arrest and
I labil Ity unless they were ships of war, state-owned yachts,
patrol vessels, hospital ships, fleet auxiliaries, supply sh I ps,
or other vessels employed by the government in a non-commercial
setting �2!. Even the immune vessels would be subject to
claims proceeding ln the courts of their flag state in respect
of: 1! collisions; 2! salvage and general average; and 3! claims
for repairs or necessaries �3!.

Here, therefore, was a significant public international
maritime law convention produced by an organization usually
entrusted with codifying private international maritime law.
Whil e only nineteen states $24! signed the Immunity of State-
owned Sh I ps Convention, their numbers Included such important
maritime states as Great Britain, Germany, Norway and the
Netherlands. By the time the Naples Conference of the CMI had
been convened in September 1951, sixteen states had either
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ratified or acceded to the Immunity of State-owned Ships
Convention, including the four above-mentioned states and Greece
L25, 26j. Whll e these numbers could not be said to be
overwhelming, especially considering the absence of the United
States, the Soviet Union and Japan, they nevertheless
represented a conslderabl e shift amongst major maritime states
regarding the right of state-owned ships to be immune from
arrest L27!. It must, therefore, be assumed that by this point
the CMI had a significant prof II e regarding conventions dealing
with public international maritime law Issues.

The agenda for the CMI~ s Naples Conference In 1 951 included
not only a Convention dealing with the civil arrest of sh I ps
428!, but lt also Included conventions on civil Jurisdiction In
matters of collision and penal Jurisdiction ln matters of
collision, the latter convention dealing with the same Issue
which had come before the Permanent Court of international
Justice a quarter of a century earlier ln the case of ~~.
Dealing at this point only with Article 2 of the 1952 Arrest
Convention, one can see that lt created a sweeping power of
arrest for the coastal state:

A ship flying the flag of one of the Contracting
States may be arrested

In respect of any maritime
claim, but In respect of no other claim, but noth I ng
ln this Convention shall be deened to extend or
restrict any right or powers vested In any Governments
or their Departments, Public Authorities, or Dock or
Harbour Authorities under their existing domestic laws
or regulations to arrest, detain or otherwise prevent
the sall Ing of vessels within their Jurisdiction �9j.

Unfortunately, the term "Jurisdiction" was not defined.
The wording of Article 2 would appear to create broad

powers of arrest for civil claims against al I vessel s w I thin the
territorial waters of a coastal state. It may be possible to
"interpret away" the meaning of the term "Jurisdiction" by
stating that lt would ordinarily refer to vessels within a
coastal state's port, but this ls surely an unnatural meaning
for a term which would ordinarily include the territorial sea of
a coastal state. Curiously enough, there was no discussion of
this point ln the Report of the International Commission which
had been entrusted with drafting the Arrest Convention �0j.
Examining the reports of the various national maritime law
associations also reveals that this wording was not considered
to be controversial. The report of the British Maritime Law
Association, for example, stated that under English law,
property which could be found on "English territory or within
English territorial waters" could be arrested L31!.

It therefore appeared that the Arrest Convention forwarded
the general proposition that foreign ships may be arrested ln
the territorial sea of a coastal state provided that the
creditor Initiating the action had a "maritime claim. " It is,



however, important to note that the cl ass of subjects which
coul d be termed "maritime cl aims" was I imited by the Arrest
Conventl on j 32!.

As if these powers were not suff iclently far-reaching,
Article 3 of ihe Arrest Convention provided that even the sister
ship of the ship against which the claim attached coul d be
arrested. F I na I I y, It I nv I ted f ur ther coastal state
arbitrariness in arrest by stating that the cl aimant~s I labll Ity
for false arrest woul d be determined by the I aws of the state in
which the arrest had been made �3!. Consequently, if a coastal
state~ s civil procedure rules do not provide for the payment of
damages when a vessel has been wrongly arrested, there would
seem to be few restrictions on the potential abuse of the
infringement of the freedom of navigation and innocent passage
through a coastal state~s territorial sea.

Mmm~aL343
The wide arrest powers of the Arrest Convention were in

stark contrast to the civil arrest provisions of the aborted
Hague Draft Convention on the territorial sea. The Hague Draft
Convention had stated in Article 9:

A Coastal State may not arrest nor divert a foreign
vessel passing through the territorial sea, for the
purpose of exercising civil jurisdiction in relation
to a person on board the vessel. A Coastal State may
not levy execution against or arrest the vessel for
the purpose of any civi I proceedings save onl y in
respect of obl igatlons or I iabll itles incurred by the
vessel itself in the course of or for the purpose of
its voyage through the waters of the Coastal State.
The above provisions are without prejudice to the
right of the Coastal State In accordance with its laws
to levy execution against, or to arrest, a foreign
vessel in the inland waters of the State or lying In
the territorial sea, or passing through the
territorial sea after leaving the inland waters of the
State, for the purpose of any civil proceedings P35g.

Under the Hague Draft Convention, vessels merely traversing a
coastal state' s territorial sea could not be arrested for civil
matters. The only derogati ons from this general rule indicated
that arrest could take place if the obligations leading to the
arrest resulted from the foreign vessel ~ s voyage through the
waters of the coastal state, and that the foreign ship could
then be arrested in the coastal state' s territorial sea provided
that it was passing through the territorial sea after leaving
the coastal state' s Inland waters.

When the International Law Commission  ILC! was entrusted
with the task of preparing a draft Territorial Sea Convention
for the 1958 Geneva Conference on the Law of the Sea, it was
confronted with the obvious conflict between the 1930 Hague
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Draf t Convention and the 1952 Arrest Convention. The II.C had
general ly been using the 1930 Hague Draft as a model for its
del iberations �6!. Initial di scussions by the Commi sslon
indicated that they wished to draft their Convention so that it
would be in conformity with the Arrest Convention L37!. This
path was, however, reJected for two reasons. First, it was felt
that summarizing the Arrest Convention woul d be misleading L38!,
and secondly, the 1952 Convention was not easy to reconcil e with
the Interests of navigation L39!.

The resolution of the issue by the Commission fel I on the
side of freedom of navigation. As a result, a stance similar to
the one which had been expressed in Article 9 of the Hague Draft
Conventl on was eventual I y adopted L40!. It I s Important to
note, however, that one of the reasons for this decision by the
II C seemed to be the low level of ratif ication which the Arrest
Convention had received at th Is point � only three
ratif icatlons �1!. In any case, some members of the Commission
fel t that al though they adopted a I ess coastal state
interventionist stance, it »in no way prevented certain States
from adopting other, more far-reaching, rules by means of an
international convention, if they so desired" $42!.

At the 1958 Geneva Conference the incompatlbll lty of the
II C draft with the 1952 Arrest Convention again came to the
f ore. As 14cDouga I and Burke put it, w I th character I st I c
understatement, the "del iberati ons of the 1958 Conference did
not succeed in dispel I Ing entirely the atmosphere of confusion
surrounding the question of the extent of coastal civ I I
Jur I sdictl on«L43!. Some del egati ons sti I I seemed to favor
making the 1958 Convention compatible with the Arrest Convention
L44!, while others were clearly against it $45!. The resolution
of this vexatious problem was proposed by Chairman Bailey of
Austral ia who noted that there was no di sagreement to a Dutch
proposal L46! which would have clarlf ied that the provisions of
the Terr I tor I a I Sea Convent i on woul d not prej udi ce the
appl icatlon of the Arrest Convention between the state~s parties
to that Convention because of the wording of Article 25 of the
Territorial Sea Convention which stated:

The provisions of this convention shal I not affect
conventions or other international agreements already
in force, as between State~s Parties to them.

To state that this solution was less than satisfying is an
under statement. None of the recor ded comments of th e I'L C
drafting committees nor the del iberations of the First Committee
showed any sy stemat I c attempt to cons I der a I I of the
impl ications of balancing interests between private creditors
and claimants in coastal states as against the need to protect
the freedom of navigation. For example, there is no evidence
that the decision of the American and PanamanIan General Cl aims
Arbitration ln the case of ~y~ $47! was even considered.

In that case, the ~ had col I ided with another vessel,
the Yg~~~. The owners of the ~~~ f il ed an ~
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action against the ~ before the United States District Court

received Judgment against the ~ in an uncontested action
before a Panamanian court. Because of the nature of the service
procedures within the Panamanian court, the Judgment was not
val id In the Canal Zone.

The ~ was arrested by a U.S. marshal In what was later
determined by the Tribunal to be the territorial sea of the
United States. The ~ gave a bond and was released the next
day. The owners of the ~ cl aimed before the Arbitration
Tribunal that the arrest of their ship was il legal and beyond
the Jurisdiction of the U.S. District Court, and that the
il legal arrest and the resulting necessity of giving a bond and
defending the suit in the Canal Zone forced the cl almant into a
settl ement which it woul d not otherw I se have made, »and
infl icted damages upon it comprising not only the difference
between the amount of the Panamanian Judgment and the amount of
the payment under the settl ement agreanent, but al so the
expenses of I itigation ... resulting from the Canal Zone suit«
[48!.

The owners of the ~ asserted, jg~~gjn, that since
she had been engaged in innocent passage at the time of the
arrest she shoul d not have been arrested. The maJorlty of the
Arbitration Tribunal disagreed and stated:

The general rule of the extension of sovereignty over
the 3-mil e zone is cl early establ ished. Exceptions to
the completeness of thi s soverel gnty shoul d be
supported by cl ear author I ty. There I s a cl ear
preponderance of author I ty to the ef feet that thi s
sovereIgnty is qual if ied by what is known as the right
of innocent passage and that this qual if ication
f orb i ds the soverei gn actual ly to prohibit the
innocent passage of al len merchant vessels through its
terr I tor I al waters. There Is no cl ear preponderance
of authority to the ef feet that such vessel s when
passing through terr itor I al waters are exempt from
civil arrest. In the absence of such authority, the
Commission cannot say that a country may not, under
the rules of international law, assert the right to
arrest on civil process merchant ships passing through
its territorial waters [493.

The dissenting Panamanian commissioner on the Tribunal relied on
resolutions by the Institute of International Law, research in
international law by Harvard I aw School, and the Hague
Codification Conference to support the proposition that
international legal authority did not recognize the right of
coastal states to arrest vessels engaged in innocent passage
[50j. Whil e this Judgment has been criticized [5I], it
nevertheless shows that when one is colored primarily as a case
involving commercial interests it is all too easy to subordinate
public international legal norms such as the preservation of the
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right of innocent passage. It Is this tendency to subordinate
which lead f Irst the ILC, and then the participants on the First
Committee at the 1958 Geneva Conference, to assume that it was
possibl e to al low both Article 2 of the Arrest Convention and
Article 21 of the ILC Draft, which ultimately became Article 20
of the Territorial Sea Convention, to stand separately, without
resolving their inherent conf l lets.

Forgetting for the moment the purported compromise
developed between Articl es 20 and 25 of the Terrltor lal Sea
Convention, Article 20 can nevertheless be said to take a strong
posl ti on on promoti ng freedom of nav I gati on. I ts f I rst
paragraph is in conformity with the Arrest Convention and as
such does not present any problens L52j. The second paragraph,
however, differs considerably from both the Arrest Convention
and the principles enunciated ln the Judgment in ~~~mM. It
states that coastal states may not arrest a ship for civ I I
matters unless the obl lgatlons or I labil ities were incurred by
that ship for the purpose of its voyage through the waters of
the coastal state. Thus the I lab I I itl es must be: 1! incurred
by the ship; and 2! incurred for the purpose of completing its
voyage through the waters of the coastal state. It is this
I atter po I nt wh I ch I s I n conf I I ct w I th the Arrest Convent I on and
j~~ Judgment, as neither required that the maritime cl aims
arise In the arresting state's waters. Final ly, the th ird
paragraph is again in conf l ict with the Arrest Convention and
the Judgment in ~~, as it would seem to prevent a coastal
state from arresting a vessel which Is merely traversing its
territorial sea. It only al lows for the arrest of vessels In
the territor lel sea If they are lying there cr if they are
passing through upon leaving that coastal state's internal
waters �3j.

McDougal and Burke posit some recommendations for resolving
the conf l lets presented by the Arrest Convention as against the
Ter r I tor I al Sea Convent I on L54j. It I s perhaps not too
surprising that, being publ ic International lawyers rather than
admiralty lawyers and thus having no anxious creditors to
placate, they favored the approach on arrest for civil matters
taken by the Territorial Sea Convention. They suggested that
states which wished to comply with both Conventions should: 1!
ratify the Terr ltor lel Sea Convention and incl ude a reservation
that the Arrest Conventi on woul d be cons i dered appl i cab l e to
"vessel s anchored in the territorial sea or passing through
after leaving port" and 2! ratify the Arrest Convention and
I ncl ude a reservatl on that the Terr I tor I al Sea Conventl on be
considered appl lcabl e to vessels merely passing through the
terrltorlal sea �5j. This set of actions would have the effect
of: 1! preserving freedom of navigation for vessels merely
traversing a coastal state' s terr I tor I al sea; 2! al I ow I ng
vessels to be arrested for civil claims only when in ports ly ing
in the territorial sea or when traversing the territorial sea
after leaving port L56j; and 3! limiting the number of claims
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for which a vessel may be arrested while ln the territorial sea
to those cl aims which are enumerated in the Arrest Convention,
thus limiting the potential interference in navigation fcr
specious claims. Whether private creditors wishing to have
their claims secured would accept the McDougal and Burke
compromise is another matter.

While ft is true that vessels are rarely arrested while in
transit through a territorial sea, this is most I ikely due to
the private creditor's ignorance of the shlp~s whereabouts. The
advent of coastal-based tref f ic management centres �7j and
vessel movement report l ng systens �8$ coul d el ter th I s
considerably. The ever-increasing regul ation of ship movement
for navigational safety and environmental protection Is I Ikely
to I ift the veil on vessels' whereabouts.

As wel I, the rationale for supporting the proposition that
vessels should only be arrested In port is weakening. First,
massive technol og ical changes in cargo handl lng $59j have
drastlcal ly reduced the time which ships spend in ports. This
increases the I ikel ihood that any arrest, even arrest in port,
wil I have an adverse impact on a vessel 's abll ity to trade.
Second, with unloading systems such as LASH or moor lng buoys
with pipel ines, ships may not have to enter ports at al i.
Third, with the advent of larger vessels, ships are increasingly
I ikely to load, unload, and anchor at roadsteads which, whil e
they are considered to be within the territorial sea, are often
not within the internal waters of a coastal state $601. Fourth,
offshore oil and gas explor ation and exploitation activities by
foreign fl ag vessels or structures make arrest outside of ports
more I ikely L61j. Final ly, there is no indication that coastal
states are either streaml inlng their rul es regarding the release
of arrested vessel s or that they are making the arrest of
foreign ships more diff icul t. If anything, the contrary is true
with the advent and widespread use of Interlocutory orders such
as "Mareva" Injunctions $62j.

In al I I ikel ihood, therefore, more ships or mobile offshore
structures wil I be arrested in territorial seas and beyond in
the coming years than ever before. Canadian legislation, for
example, already goes so far as to ai low the arrest of vessels
~ in Canadian "territorial waters" and in al I places "to
which legislation enacted by the Pari lament of Canada has been
made appl icable" �5j. This has prompted one prominent Canadian
admiralty lawyer to state:

Pursuant to these sections, a Marshal could, for
Instance, arrest an oil r!g  ship! situated at any
location off the East Coast to which Canadian
legislation has been made applicable. Such an arrest
would prevent the rig from moving $64j.

While it is, of course, true that coastal states have a
I egltimately greater interest in regulating economic activities
which occur off their coasts, which they do not have when
interfering in the innocent passage of foreign ships, It is
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I ikely that ihe distinction between some offshore activities and
innocent passage w i I I be bl urred. As wel I, wi th states
exploiting al I forms of offshore resources more intensively, the
intrusion of foreign vessel s wil I I ikely result in more arrests.

Article 28 of the Law of the Sea Convention is virtual ly
identical to Article 20 of the 1958 Territorial Sea Convention
f65!. The various proposals advanced by states never addressed
the conf l ict between the Arrest Convention and the provisions on
civil arrest borrowed from the 1958 Territorial Sea Convention
L66j. This inactivity can, at least partly, be attributed to
the I arge number of important issues which captured the
imagination of the delegations represented in the Second
Committee. Much time had to be spent deal ing with, ~~~~,
International straits, the exclusive economic zone, and the
outer I imits of the continental shel f. Against these monumental
issues, the civil arrest of vessels traversing the territorial
sea pales by comparison.

Unl ike the Terri tor i al Sea Convent l on, however, the LOS
Convention does not have an equivalent to Articl e 25; in fact,
the counterpart to Article 25 states:

This Convention shal I not al ter the rights and
obl igations of States Parties which arise from other
agreements ~~jILy with the Convention and which do
not affect the enjoyment by other States Parties of
their rights ar the performance of their obl igatlons
under th I s Convent i on �71.

This would seem to imply that a ratif ication of the I OS
Convent i on woul d have to be v I ewed as superceding those
provisions of the Arrest Convention which are incompatible with
its provisions. Since the LOS Convention elsewhere def ines
coastal states rights and fl ag state rights in far greater
detail than do the I958 Geneva Conventions, the regime for the
clv I I arrest of foreign vessel s adopted In the LOS Convention
woul d appear to be determinative for ratify ing states even If
the issues were not adequately discussed. In this connection,
it is Interesting to note that more than 50 states, incl uding
the United Kingdom, France, the Federal Republic of Germany, and
Greece, have ratified or acceded to the Arrest Convention �8J.
On the other hand, 46 states, Including the United States, the
Soviet Union, the United Kingdom and Japan, have ratified or
acceded to the Territorial Sea Convention L69!. Both
Conventions, therefore, can be said to be heavily subscribed.

Should the LOS Convention receive a large number of
ratif Ications, especially from the more than 50 states which
have ratified or acceded to the Arrest Convention, then the
uncertainty with regard to civil arrest for transiting vessels
w il I be resolved. Such rati f Icati ons are unlikely and even if
they were not, there is still a likelihood that the ~II
arrest procedure of many coastal states would not be brought
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into conformity to the LOS Convention. Whil e strictly speaking
this would be a violation of the Convention, there wii I probably
be many such viol ations as states ratl fy ing the Convention go
through the arduous and painstaking task of bringing all of
their national legislation in conformity to the Convention~ s
provisions.

In the interim, however, the time is right for states to
once again consider the subject of arrest. Appropriately
enough, the CMI has convened a Conference for Lisbon in May 1985
to deal with the arrest of vessels as well as maritime liens and
mortgages. This time, however, It Is hoped that the
participants will keep at the forefront of their thoughts the
conflicts inherent between the wide powers of arrest for
claimants in coastal states promoted by private maritime lawyers
and the right of innocent passage promoted by public maritime
lawyers. Such a conference would, for once, have to mix private
and public maritime lawyers -- admittedly a potentially vol atll e
combination. Then these issues could finally be aired rather
than ignored as they have been by one group or the other over
the past half century.

ARREST OF SHIPS FOR NON CIVIL MATTERS

Latuuhu~
Whil e there are many provisions in the LOS Convention which

deal w I th arrest, th I s paper w I I I touch on onl y a f ew:
f I sher les viol atl ons, the suppression of piracy, sl ave tref f ic,
narcotics traf f I c, unauthor Ized broadcast i ng, and penal
Jurisdiction. The prov I s i ons with regard to arrest for
pol lutlon wil I not be dealt with here as they have already been
adequately dealt with el sewhere �0j.

The issues surrounding freedom of navigation as against
coastal state competence over f I sheries have been extensively
covered by Burke $71j. He concl udes that only "very I imited
authority to affect navigation should be recognized and then
only in exceptional situations" �2j. He goes on to clarify
that "psguch situations should probably be I imited to instances
of very large resource zones outside developing States with a
speci al dependence on f I sher ies for economic devel opment but
without enforcement capabil ity" �3j. As this paper, however,
deals with arrest, attention wil I be I imited to Article 73 of
the LOS Convention �4j. No equivalent to it existed in the
1958 Convention on Fi shing and Conservation of the t. Iv I ng
Resources on the High Seas $75j. This no doubt stems from the
fact that in 1958 a coastal state could not claim exclusive
jurisdiction over the living resources beyond its territorial
sea. Only the coastal state' s »special interest in the
maintenance of the productivityw of the living resources In high
seas areas adjacent to its coasts was recognized �6j.

Paragraph one of Articl e 73 allows the coastal state to
board, inspect, arrest, and institute Judicial proceedings to
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ensur e compl lance with f ishing regulations in the exclusive
economic zone. These coastal state regulations must, of course,
be In conformity with the provisions of the LOS Convention. As
there was considerable discussion at UNQ OS III concerning these
provisions, there will no doubt be some divergence in state
interpretation and practice L77!. The second paragraph of
Article 73 indicates that both the arrested crews and vessels
must be promptly released upon the posting of a reasonable bond
or security. What "prompt release" will be interpreted to mean
is unclear, as is the notion of a "reasonable" bond or security.
No doubt there will be some divergence in Interpretation on
these matters.

The third paragraph is particularly Important as it states
that In the absence of specific international agreenents to the
contrary, violations of fisheries laws in the EEZ may not
include Imprisonment or other forms of corporal punishment.
There are undoubtedly many states which w il I have to alter their
current legislation before it conforms with th Is provision L78!.
Finally, as a safeguard, the fourth paragraph of Article 73
requires that the arresting coastal state "promptlyw notify the
flag state of any arrests, inspections or boardings undertaken.
As well, Information regarding the penal ties imposed must also
be passed along "promptly. "

These provisions provide reasonable safeguards against
arbitrary arrest and will probably work reasonably well with
larger foreign fishing vessels. With artl sanal fishing vessels,
however, the procedures may prove to be very cumbersome and
unreal istic. No doubt coastal states whose arti sanal fishermen
often cross boundaries will wish to consider special agreenents
to create more appropriate enforcement regulations.

While often considered to belong to the era of "Iron men
and wooden ships, " piracy is sti I I a probl en In many areas. The
tales of ship boardi ngs in Southeast Asia and in particular In
the Straits of Malacca, boardings off the coast of West Africa,
and the theft of yachts for the drug trade In the CarIbbean make
the newspapers almost dally L79!. As piracy has been around as
long as there have been criminals and ships, it is not
surprising that the! eague of Nations Committee of Experts for
the Hague Codificatlons Conference first considered the topic
 80!. No provisions with regard to piracy were, however,
included In the 1930 Hague Draft Convention as it dealt only
with the Territorial Sea. From the perspective of international
law, piracy can only take place in areas where coastal states do
not exercise criminal jurisdiction. Piracy within a coastal
state~s territorial sea is a violation of the criminal laws of
the coastal state rather than a violation of international law.

The 1958 High Seas Convention, however, dealt with piracy
 81!. Artl cl e 14 of the High Seas Convention contained a
general provision that al I states were to cooperate to suppress
piracy. Article 15 def ined piracy and Article 19 authorized the
seizure of pirate ships on the high seas. In parti cul ar,
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Article 19 al lowed states to seize al I pirate ships or ships
taken by pirates and arrest the persons and seize the property
on board. It then al I owed the courts of the f I ag of the
arresting ship to decide on the penalties to be imposed and to
determine the action to be taken with regard to the ships and
the property aboard subject to the rights of legitimate third
parti es.In order to protect agai nst unwarranted coastal state
interference in the freedom of navigation of ships, the High
Seas Convention prov ided that: only shi ps in the government
service coul d make the arrest $82!, and seizures made without
adequate grounds would make the seizing state I lable for any
loss or damage caused by the seizure  83!. If confronted with a
vessel suspected of engaging in piracy, the coastal state' s
arresting vessel may send an off icer to the suspected ship for
the purpose of check i ng documents. I f susp I cion rema i ns
fol lowing the documentary inspection, then the coastal state~s
officer is authorized to board the ship for further examination.
Again, should the suspicions prove to be unfounded, the boarded
vessel is entitled to be compensated for any losses or damages
sustained $84!.

The LOS Convention~s provisions with regard to arrest for
piracy are a virtual carbon copy of the provisions of the High
Seas Convention  85!. As in many other areas of arrest, no
substantive changes were made. Although the High Seas
Convention has been widely ratified  86!, there is no real
evidence that international piracy Is less of a problem today
than it was in 1958. One would therefore have to suspect that a
slmil ar level of effectiveness should be expected from the LOS
Convention. With the advent of twelve-nautical-mile territorial
seas and archipelagic states, more waters which in the past
would have been high seas are now under coastal state control.
Therefore, by def ini tl on, th I s w I I I physical I y reduce the
geographic area in which "high seas" piracy coul d take pl ace,
leaving therefore greater responsibi I lty on coastal states to
repress piracy. Whether developing coastal states wll I have the
wherewithal to undertake this new responslbil ity is another more
d i f f I cul t quest I on.

The High Seas Convention al lowed government vessel s the
right of visit where a vessel was suspected of engaging in the
sl ave trade  87!. The saf eguards were I denti cal to those
Incorporated Into the Convention regarding the right of visit of
ships engaged in piracy.As slavery is universally condemned in International Iaw
 88!, li is appropriate to take account again of this in a
constitutive treaty such as the Law of the Sea Convention. It
is, therefore, not surprising to find provisions which are
virtually identical to the High Seas Convention in the LOS
Convention $89!.
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Much I ike the slave trade, traffic in narcotics i s
universal ly condemned in international I aw  90!. To this end,
the Territorial Seas Convention provided In Article 19 I! d! for
coastal state criminal Jur I sdlctlon for foreign ships passing
through the territorial sea for the purposes of the suppression
of I I I icit narcotic traf f ic. No rights were, however, granted
to suppress narcotics traf f ic on the high seas. With the entry
into force in 1964 of the widely accepted  91! Single Convention
on Narcotic Drugs, 1961  92!, there was reason to incorporate
the suppression of narcotics traf f ic at UNCLOS I I I. As a resul t
of this widespread acceptance, it became appropriate to Include
a general statement against the II I icit traf f lc in narcotic
drugs or psychotropic substances in the Part Y I I of the LOS
Convention deal ing with the high seas  93!. No powers of
visitation against foreign flag ships were granted, however, and
in this respect the suppression of the narcotics trade differs
from the suppression of piracy, the sl ave trade, and even
unauthorized broadcasting. Owing to the widespread diff icul ties
which the worl d community has in suppressing the narcotics
trade, one wonders why such a pol icy choice should have been
made. It is Interesting to note the diff icul ties presented by
these strictures and American attempts, through the Mari Juana on
the High Seas Act  94! to counteract these strictures 495!. In
any case, criminal Jurisdiction to suppress traff ic in narcotic
drugs on vessels passing through the territorial sea st i I I
exists in the same form as under the Territorial Sea Convention.
Now, however, the suppression of psychotropic substances has
been added to the I i st for the purposes of coastal state
criminal Jurisdiction  96!.

Added to the I i st of activities which al low visitation and
arrest on the high seas under the I OS Convention Is unauthorized
broadcasting from the high seas  97!. No such rights existed in
the High Seas Convention. Now, any state where such broadcasts
can be received or where they interfere with authorized radio
communication may prosecute the unauthorized broadcasters before
their courts. The rights of visitation and arrest are permitted
in the same way with the same safeguards as for visitation and
arrest for the purposes of suppressing piracy and slave trade.

~MXLaII
The 1958 High Seas Convention adopted the rul es developed

in the CMI's International Convention for the Unif ication of
Certain Rules Relating to Penal Jurisdiction in Matters of
Col I i sion or Other Incidents of Navigation $98!. This
Convent i on came to the opposi te concl us Ion reached by the
P.C. I.J. in the much criticized decision in ~~. That is,
now only: I! the flag state of the ship on which the master or
crew members served  99! or 2! the states in which they are
national s �00! may proceed in criminal actions against them for
their rol e in causing a col I i sion on the high seas or
optional ly, in the territorial seas of a contracting state
�01! .
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The LOS Conventl on has adopted th I s same approach In
Article 97. Therefore, there Is complete uniformity between the
High Seas Convention and the LOS Convention and, as wel I, there
I s v I rtua I conf orm I ty w I th the CIN I i s Pena I Convent I on.

With regard to criminal jurisdiction against persons on
board vessels traversing a coastal state's territorial sea, the
1958 Terr itor lal Sea Convention had substantial ly fol lowed the
1930 Hague Dr aft Convention �02!, the major addition to the
Terr ltoriai Sea Convention being the granting of the right to
coastal states to arrest ships passing through their territorial
seas which are engaged in illicit narcotics trade. The LOS
Convention has substantially followed the Territorial Sea
Convention in this regard �03!. The only changes made from the
Territorial Sea Convention to the LOS Convention were the
granting of additional authority to the coastal state to
suppress illicit traffic in psychotropic substances and to allow
the arrest of a foreign ship engaged tn innocent passage through
the territorial sea if it has violated the coastal state' s
marine pol I utlon regulations In the coastal state's exclusive
economic zone 4104!.

Otherwise, the rules are the same, I. e., the coastal state
may only arrest the vessel fcr criminal activities:

 a! If the consequences of the crime extend to the
coastal State;

 b! if the crime Is of a kind to disturb the peace of
the country or the good order of the territorial
sea; or

 c! if the assistance of the local authorities has
been requested by the master of the ship or by a
diplomatic agent or consular off leer of the flag
State L.I05!.

As well, the coastal state may arrest a vessel while passing
through its territorial sea if it has Just left the internal
waters of the coastal state. To counterbalance these rights,
the coastal state must have due regard for the interests of
navigation. Presumably, therefore, the arrest of a ship for the
purposes of arresting an individual who has committed a minor
offence would be inappropriate.

The provisions In the I OS Convention on hot pursuit �06!
have their origins In the 1 930 Hague Draft Convention �07! and
the High Seas Convention $108!. The High Seas Convention
elaborated on the provisions in the Hague Draft Convention.
There are very few substantive changes to the doctrine of hot
pursuit as between the High Seas Convention and the LOS
Convention which do not Involve applying hot pursuit to
violations which occur within the exclusive economic zone or on
the continental shelf of the coastal state �09!. The
additional rights which coastal states now exercise In the
offshore give them the right to regulate vessel traffic for
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certain functional purposes. These rights are protected by the
LOS Convention, Jatos~, by al lowing the right of hot pursuit
to be used tn enforcing these rights. This geographic expansion
of the doctrine of hot pursuit is, of course, of considerable
I mpor tance.

CONQ.'US ION

As can be seen, very I ittle original thought took place at
UNQ.'OS I I I regarding the arrest of vessels. Th I s I s
unfortunate, as with expanded coastal state activities in the
of f shore being the order of the day, we shoul d expect that
transiting vessels wil I increasingly come Into conf l ict with
coastal state activities in the offshore. Although the LOS
Convention In many ways balances the rights of ships to freely
navigate with the coastal state's rights to exploit and manage
Its offshore, there are bound to be dl f ferences In the
interpretation of the balance of these rights. As many of the
differences of opinion are I ikely to manifest themselves in
arrest, in retrospect more thought should have been addressed to
the issue.

As wel I, at least In the area of civil arrest and in some
areas of criminal arrest, there is a gap in the perceptions
about arrest between private and publ ic international lawyers.
This gap has not been adequately dealt with by either the 1958
Geneva Convention or the LOS Convention and wil I I ikely be a
source of friction. In the short term, it is hoped that the
delegates to the CMI Conference in L'Isbon In May 1985 consider
publ ic international legal norms presented in the 1982 Law of
the Sea Convention I ike innocent passage when they draft a new
arrest convention.

Perhaps it has been unreal istic from the start to assume
that any broad-based set of rules on the law of the sea could
deal at the same time with arrest procedures. It may wel I be
time to separate arrest procedures from basic international
norms concerning navigation rights versus coastal state rights.
In separating the issues, it may ul timatel y be eas I er to
reconci I e then. Whi I e UNQ.OS I I I has admirably bal anced the
basic International norms, ii has sacr If iced ihe procedural
elements. As any student of I aw knows, there are times when
form equals substance and when the lack of procedure can lead to
an abuse of basic norms.

NOTES

1. The Case of the S.S. 'Kotusw P.C. I.J. Ser. A, No. 10 �927!
at 10-11. Herel naf ter ref erred to as IhgLLg~.

2. ~. at 19.
3. OPPENHEI M, I INTERNATIONAL LAW ed. H. Lauterpacht 8th ed.

�955! at 61-62.
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18.

20

22.
23.
24.

25.

4,

5.
6.
7.
8.
9

10.
11.
12.
13.
14.
15.

16.

17.

19.

21.

is reprinted in 24The Report of the Second Committee
AM. i. INT'L L. �930! Supp. 234-581.
Artlcl es 3-5.
Artlcl e 6.
Artlcl e 7.
Article 8.
Articl e 9.
Art I c I e 10.
Articl e 11.
Articles 12 and 13.
~ note 4, at 234.

See Resolution Concerning the Continuation of the Work of
Codification on the Subject of Territorial Waters in ~.,
at 257-58.
International Convention for the Unification of Certain
Rul es of Law with respect to Collision between Vessels,
signed at Brussels, 23 September 1910, reprinted in N.
SINGH, 4 INTERNATIONA' MARITIME LAW CONVENTIONS   1983! at
2953.
Convention for the Unification of Certain Rules of I aw
relating to Assistance and Salvage at Sea, signed at
Brussels, 23 September 1910 reprinted in SINGH, ~ note
16, at 3084.
International Convention for the Unification of Certain
Rules relating to the Limitation of Liability of Owners of
Seagoing Vessels, signed at Brussels, August 25, 1924,
reprinted in SINGH, ~ note 16 at 2959.
International Convention for the Unification of Certain
Rules of Law relating to Bills of Lading, signed at
Brussels, 25 August 1924, reprinted in SINGH, ~ note
16, at 3037.
International Convention for the Unification of Certain
Rules of Law relating to the Maritime Liens and Mortgages,
signed at Brussels, 10 April 1926, reprinted in SINGH,
~ note 16, ai 3053.
International Convention for the Unification of Certain
Rules concerning the Immunity of State-owned Ships, signed
at Brussels, 10 April 1926, reprinted in SINGH, ~ note
16, at 3096.
See Articles 1-3.
Article 3.
The signatories included: Germany, Belgium, Brazil, Chil e,
Denmark, Spain, Estonia, France, Great Britain, Hungary,
Italy, Mexico, Norway, the Nether I ands, Pol and, Portugal,
Romania, Sweden and Yugoslavia. SINGH, ~ note 16, at
3099.
These Included: Germany, Belgium, Brazil, Chil e, Denmark,
Estonia, Greece, Hungary, Italy and colonies, Norway, the
Netherlands, Curacao, Netherlands Indies and Surinam,
Poland, Portugal, Romania and Sweden. It should be noted
however that Poland and Romania denounced the treaty on 17
March 1952 and September, 1959, respectively. SINGH,
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26.

27.

28.

29.

31.

note 16, at 3100. These actions were no doubt taken so as
to ensure bloc sol I dar i ty once they adopted state-owned
economies.
McDougal and Burke in their classic THE RJBL IC ORDER OF THE
OCEANS �962! suggest at 150 that state practice seemed to
confirm the authoritativeness of the 1 926 convention. They
cite SUCHARITKUL, STATE IMI4JNITIES AND TRADING ACTIVITIES
IN INTERNATIONAL LAW   1959! at 1 00 to support this
proposition.
International Convention for the Unification of Certain
Rules relating to the Arrest of Sea-Going Ships, signed at
Brussels 10 May 1952, reprinted in SINGH, ~ note 16, at
3101. Hereinafter cited as the Arrest Convention.
Emphasis Added. Note that a maritime claim is defined in
Article 1 of the Convention as:
 a! damage caused by any ship either in collision or

otherwise;
 b! loss of life or personal injury caused by any ship or

occurring in connection with the operation of any
ship;

 c! salvage;
 d! agreement relating to the use or hire of any ship

whether by charterparty or otherwise;
 e! agreement relating to the carriage of goods in any

ship whether by charterparty or otherwise;
 f! loss or damage to goods including baggage carried in

any ship;
 g! general average;
 h! bottomry;
  I! towage;
 j! pilotage;
 k! goods or materials wherever supplied to a ship for her

operation or maintenance;
 I! construction, repair or equipment of any ship or dock

charges and dues;
 m! wages of Masters, Officers or crew;
 n! Master~ s disbursements, Including disbursements made

by shippers, charterers or agents on behalf of a ship
or her owner;

 o! disputes as to the title to or ownership of any ship;
 p! disputes between co-owners of any ship as to the

ownership, possession employment or earnings of that
ship;

 q! the mortgage or hypothecation of any ship.
The Arrest Convention by enumerating the types of maritime
claims necessarily limited them.
Comit Maritime International, Bulletin No. 105, ~

Miller acting as Rapporteurs!.
BrItish Maritime Law Association "Memorandum upon
Jurisdiction of English Admiralty Court in Comit Maritime
International, ~ note 29, at 34.

~ note 28.
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32. Art I cl e 3 �! states:
A claimant may arrest either the parti cul ar ship
in respect of which the maritime claim arose, or
any other ship which is owned by the person who
was, at the time when the maritime cl aim arose,
the owner of the particular ship, even though the
ship arrested be ready to sall; but no ship,
other than the particular ship in respect of
which the claim arose, may be arrested in respect
of any of the maritime claims enumerated In
Article 1�!  o!,  p! or  q!.

33. Article 6 states:
All questions whether in any case the claimant is
I labl e in damages for the arrest of a ship or for
the cost of the bail or other security furnished
to release or prevent the arrest of a ship, shal I
be determined by the I aw of the Contracting State
I n whose jur I sd1 cti on the arrest was made or
app I I ed f or.

The rules of procedure relating to the arrest of
a ship, to the appl ication for obtaining the
authority referred to in Article 4, and to al I
matters of procedure which the arrest may ental I
shal I be governed by the law of the Contracting
State In which the arrest was made or applied
for.

�958!
16 and 123, para. 15 A/CONF. 13/39!

respectively.
at 120, and
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34. Convention on the Territorial Sea and the Contiguous Zone,
adopted by the United Nations Conference on the Law of the
Sea, April 29, 1958  U. N. Doc. A/CONF.13/L.52!.
Hereinafter cited as the Territorial Sea Convention.

35. Report of the Second Committee, ~ note 4, at 244-45.
36. McDougal and Burke, ~ note 26, ai 27'
37. I , ai 157, see esp. paras.

26, 27, 30, 32 and 33.
38. I I , at 257, see esp. paras.

14 and 16.
39. jd. at 257, paras. 18 and 22 and 258, para. 27.
40. I at 208, paras. 26, 69

and 70; and esp. 209 and 289 para. 15. It is important to
note that the British Delegation seemed to reJect th Is
trend toward stressing the freedom of navigation at the
expense of the r I ght to arrest for maritime cl aims, ~.
208, paras. 72 and 73.

41. ~. at 208, para. 71 and 285, paras. 22 and 23.
42. I I at 285, paras. 22 and

23.
43. ~ note 26 at 278.
44. See especially the statements of the British, Dutch and the

Philippine delegations at 3



See especial ly the statements, ~g~1LjJ1, of the Chilean,
Norwegian, American and Israel I delegations at jJ1. p. 123-
24, paras. 16, 17, 18, and 20 respectively.
Document A/CONF.13/C. I/L.51 which proposed the addition of:

45

46

The prov i sions of ... Lthe rel avant paragraphsg
do not prejudice the appl ication of the

Brussel s Convent l on of 10 May 1952 for the
Unification of Certain Rules r elating to the
Arrest of Sea-going Ships, as between the States
parties to that convention.

to Article 21   later Article 20! of the Territor lal Sea
Convent I on.

V, 647.
  1933! 382-86.

at 383.
j{f. at 384

at 386
P. Jessup, "Civil Jurisdiction over Ships in Innocent
Passage, " 27 AM. J. INTEL L. 747 at 750 �933!. McDOUGAL'
and BURKE, ~ note 26 at 276-77.
Article 20 states:

48.
49.
50.
51.

52.

The coastal State should not stop or divert a
foreign ship passing through the territorial sea
for the purpose of exercising civil jurIsdiction
In relation to a person on board the ship.
The coastal State may not levy execution against
or arrest the ship for the purpose of any civil
proceedings, save only in respect of obligations
or liabilities assumed or incurred by the ship
itself in the course or for the purpose of its
voyage through the waters of the coastal State.
The provisions of the previous paragraph are
without prejudice to the right of the coastal
State, in accordance with its laws, to I evy
execution against or to arrest, for the purpose
of any civil proceedings, a foreign ship lying in
the territorial sea, or passing through the
territorial sea after leaving internal waters.

2.

3.
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53. The Arrest Convention also does not al low a foreign ship to
be arrested merely for the purpose of exercising civil
jurisdiction against a person on board. The maritime
cl aims enumerated in the Arrest Convention may only be used
as a basis for arrest if the cl aim is against the vessel as
a whole rather than any indlv I dual s who happen to be on
board the vessel.

It shoul d further be pointed out that during the
course of the 1958 Conference the wording of Artlcl e 21�!
 later 20�!! was altered from a "coastal State 11II1g rig'..
arrest or divertw to a "coastal State ~~gj arrest or



54.
55.
56.

57.

58

59.

60.

61.

62

divert". I Emphasis added!. For a discussion of the effect
of this change see L. Lee, "Jurisdiction over Foreign
Merchant Ships In the Territorial Sea: An Analysis of the
Geneva Convention on the Law of the Sea," 55 AM. J. INT'L
L. �961! 77 ai 83-86. Cf. McDOUGAL' and BURKE, ~ note
26 at 279-280.
McDOUGAL and BURKE, ~ note 26, at 281-282.

at 282.
McDougal and Burke state that, as a matter of practice,
virtually no arrests are ever made when a vessel is merely
traversing a state's territorial sea, thus this solution
would not unduly take away from the power of a private
creditor to secure his claim. They cite Sir Gerald
Fitzmaurice of the U.K. delegation at the Territorial Sea
Conference as stating that: »His technical advisors had
informed him that there had never been a case of a foreign
ship being arrested during continuous passage through the
territorial sea. » jJ1. Apparently, the advisers to the
U. K. delegation had uncovered neither the reports of the
~ nor the decision of the Supreme Court of Canada In

» » v
38 S. C. R. 303. I t

I ikely that such arrests are few and fari s, however,
between.
Canada, for example, has vessel traffic management centres
in place for much of its eastern seaboard territorial sea.
See TRANSPORT CANADA, YESSEI TRAFFIC MANAGEMENT SYSTEMS; A.
Provan and W. Stuart "The Eastern Approaches: Canada's
Traf f I c System, «

March 1979, 16-18. The European Economic Community
Is also developing a vessel traffic management system.
Canada, for example, has a vessel movement reporting system
in place named ECAREG for Eastern Canada Traffic Zone,
SOR/78"669, 22 August 1978.
Consider for example the changes ln the last twenty years
in containerization, ro-ro, and LASH to name but a few.
See Article 9 of the 1958 Territorial Sea Convention and
Article 12 of the 1982 Law of the Sea Convention,  A/CONF.
62/122 7 October 1982!. Hereinafter cited as the LOS
Convention.
While it may be true that most oil rlgs would not be
protected from arrest under Article 20 of the 1958
Territorial Sea Convention, in the sense that they are not
simply engaged in transiting the coastal states~
territorial sea, It would be possible to question whether
or not supply vessels going to a rig are engaged In
innocent passage. The 1958 Convention do not seem to cover
such eventualities.
In this regard see, for example: Gapes, Robert, »The
Development of the Mareva InJunction" 4 AU X AND U. L. REY.
170-181 �981!; Charity, David E. »'Mareva~ Injuctions: A
Lesson in Judicial Acrobatics. " 12 J. MARIT. L. 4 COMM.
349-62 �981!; and Moisel, Frank, "The ~ Injunction--
Recent Developments, » L. M. C. L.Q. 38-46   1980!.
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63. S. 55�! of the Federal Court Act, R.S.C., 1970, c. 10 �nd
Supp!. Moreover, s.55�! of the Federal Court Act states,
In part:

A sheriff or marshall shall execute the process
of the Court that is directed to him whether or
not it requires him to set outside his
geographical jurisdlctlon....

64.

65.

66.

Government ships operated for commercial purposes
in foreign terr ltor Ial waters shel I enjoy
immunity, and therefore the measures referred to
in this article may be appl led to them only with
the consent of the State whose f I ag the ship
fl ies.

This addition, of course, is In conformity with the general
Eastern Bloc position that government-owned shi ps are
entitled to absolute immunity regardless of whether they
are engaged in commercial purposes or not.
Emphasis added. Article 311�!.
As of January 1, 1981. SINGH, ~ note 16, at 3106-07.
UNITED NATIONS, MULTILATERAL TREATIES DEPOSITED WITH THE
SECRETARY-GENERAL: STATUS AS AT 31 December 1981 �982!
587.
See, for example: D. ABECASSIS, THE LAW AND PRACTICE
RELATING TO OIL PO~ LUTION FROM SHIPS   1978!; P. Bernhardt
"A Schematic Analysis of Vessel-Source Pollution:
Prescriptive and Enforcement Regimes in the t.aw of the Sea
Conference, " 20 YIRGINIA J. INT'L L. �980! 265-311; I.
Booth "International Ships Pollution Law: Recent

67.
68.
69.

70.
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W. SPICER, CANADIAN MARITIME LAW AND THE OFFSHORE: A
PRIMER, 1984, 22. Spicer cites as examples of appl icabl e
legislation: s.4�! of the Territorial Sea and Fishing
Zones Act, R. S. C., 1970, c. T-7; and s.255 of ihe Income
Tax Act, R. S. C. 1952, c.148. Jzf. at 23.
The words: "The provisions of the previous paragraph" In
Article 20�! of the 1958 Convention have merely been
replaced by "Paragraph 2." Paragraphs �! and �! of
Article 20 are identical with paragraphs �! and �! of
Article 28 in the L'OS Convention, ~ note 60.
A/CONF.62/C.2/L.3 United Kingdom draf t articl es on the
terri tor I el sea and straits; A/CONF.62/C.2/! .16 Mal aysl a,
Morocco,  !uam and Yenen, draf t artl cl es on nav I gati on
through the territorial sea, including straits used for
international navigation; A/CONF.62/C.2/L.19 Fij I: draf t
articl es rel ati ng to passage through the territorial sea.
These were al I virtual ly identical to Articl e 20 of the
1958 Convention. Onl y A/CONF.62/C.2/L.26 Bul ger i a, German
Democratic Republ lc, Poland, USSR: draft articles on the
territorial sea differed tn that a fourth paragraph was to
be added:



the application of territorial sea authority to
fishing vessels passing through the exclusive
fishing or economic zone;
the prohibition of entry by unlicensed fishing
vessels into the EEZ or EFZ unless specifically
authorized;
requiring the use of prescribed seal anes by
transiting fishing vessels;
requlrlng report of entry and exit together with
route used;
the stowage of fishing gear during passage;
the requirement for carriage and use of
transpowders during passage; and
the use of international agreement to determine
protective measures.

2.

7.

He cogently argues the pros and cons of each method.
74. Article 73 entitled: "Enforcement of laws and regulations

of the coastal State" states:

1. The coastal State may, in the exercise of its
sovereign rights to explore, exploit, conserve
and manage the I Iv I ng resources In the exclusive
economic zone, take such measures, including
boarding, Inspection, arrest and judicial
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Developments at UN�0Sw 4 MARINE FO! ICY 215-228 �980!; N.
Hashimoto, "Marine Pol lution: Survei I lance and Regul atory
Contr ol and Gul dance Toward Preventl on" I n NEW TRENDS IN
MAR ITIVE NAV I GAT ION   1980!, Proceed I ngs of the 4 th
International Ocean Symposium-1979, 44-45! R. M'GON IGLE and
M. ZACHER, POL'LUTION, POLITICS AND INTERNATIONALLY I AW:
TANKERS AT SEA �979!; S. Meese "When Jurisdictional
Interests Collide: International, Domestic and State
Efforts to Prevent Vessel Source Oil Pollution" 12 OCEAN
DEYP' T II, INTEL L.   1982! 71-139; J. Moore "Protection of
Navigational Freedom and the Probl en of Vessel Source
Pol I uti on" In NEW TRENDS IN MARITIME NAY IGATION   1980!,
Proceedings of the 4th International Ocean Symposium-1979,
39-42; T. Okuhara, "The New Law of the Sea and Prevention
of Pollution by Vessels" in ~. at 36-39; T. Salto "Vessel-
Caused Marine Pollution" ln ~. at 42-44; J. Schnelder,
"Prevention and Control of Marine Pollution: Pollution
from Vessels, " In D. Johnston  ed. ! THE ENVIRONMENTAL LAW
OF THE SEA �981! 203-217; J. SCHNEIDER, WORLD PUBLIC ORDER
OF THE ENYIRONhENT �979!; AND McDORMAN ~ ~., THE MARINE
ENY IRONhENT AND THE CARACAS  X!NYENTION ON THE L'AW OF THE
SEA �981! 30"35.

71. W. Burke "Exclusive Fisheries Zones and Freedom of
Navigation" 20 SAN DIEGO L. REV. 595-623.

72. ~. at 623,
73. ~. ~~~~, Burke considers such restrictions on

navigation as:



75.

76.
77.

78.

79.

proceedings, as may be necessary to ensure
compl lance with the laws and regulations adopted
by It ln conformity with this Convention.

2. Arrested vessel s and their crews shal I be
promptly released upon the posting of reasonable
bond or other security.

3. Coastal State penalties for viol ations of
fisheries laws and regulations ln the exclusive
economic zone may not lncl ude impr I sonment, in
the absence of agreenents to the contrary by the
States concerned, or any other form of corporal
punishment.

4. In cases of arrest or detention of foreign
vessels the coastal State shall promptly notify
the flag State, through appropriate channels, of
the action taken and of any penalties
subsequently imposed.

Adopted by the United Nations Conference on the I aw of the
Sea, April 28, 1958  U.N.Doc. A/CONF.13/L.54!. Hereinafter
cited as the Fishing Convention.
Artl cl e 6  1 !.
For accounts of the fisheries provisions see,
C. Hudson "F I shery and Economic Zones as Customary
International Law," 17 SAN DIEGO L. REV. �980! 661-689; R.
Khan "Some Ref I ectl ons on the Legal Impl lcatl ons of
Extensions of Exclusive Fishery Zones" 21 INDIAN J. INT'L
L. �981! 534-545; S. Mohan "Fisheries Jurisdiction" ln R.
Anand, ed., LAW OF THE SEA: CARACAS AND BEYOND �980! 223-
252; Moore, G. LEG ISLAT ION ON COASTAL STATE REQU IREMENTS
FOR FORE I GN F I SH ING FL EETS �981 !  FAO!; S. Rosenne
"Settlement of Fisheries Disputes ln the Exclusive Economic
Zone" 73 AM. J. INTL'L L. �979! 89-104; UNITED STATES,
CENTRAL' INTELIL IGENCE AGENCY, NAT IONAL FORE I GN ASSESSMENT
CENTER, THE NEW GLOBAL F I SH ING REG I HE: IMPACT AND
RESPONSE, �980!; R. Anand, The Pol it I cs of a New Legal
Order for Fisheries", 11 OCEAN DEVP'T II, INTl 'L L. �982!
265-295; and F. Mlrvanabl "Fishery Disputes Settlenents and
the Third United Nations Conference on the Law of the Sea",
57 REVUE de DROIT INTERNATIONAL, de SCIENCES DIPLOMATIQUES,
et POLi ITIQUES �979! 45-58.
In an international seminar held In Basseterre In St. Kltts
ln June 1983, a number of Chief Fisheries Officers from the
smal I lsl and states of the region Indicated a great
rel uctance to el lml nate the power of arrest and
lmprl sonment of foreign f I shermen. Thl s may be a
partlcul arly difficult problem where the foreign fishermen
are artl senal f lshermen with few assets to be attached.
The proceedings of th I s conference wl I I be publ I shed
shortly by The Dalhousle Ocean Studies Programme under a
grant from the Canadian international Development Agency.
A. Welner, «Piracy: The Current Crime" L1979j 4 LMCLQ 469
at 470-471.
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80. League of Nations Documents, repr Inied in 20 AM. J. INTEL
L. �926! Sup. 223.
Convention on the High Seas adopted by Uni ted Nati ons
Conference on the I aw of the Sea, 29 April 1958  U.N.Doc.
A/CONF. 13/L. 53 ! . Her el naf ter c I ted as The HI gh Seas
Convent I on.
Piracy is defined as:

81.

1. Any il legal acts of viol ence, detention or any
act of depredation, committed for private ends by
the crew or the passengers of a private ship or a
private aircraft, and directed:

 a! On the high seas, against another ship or
aircraft, or against persons or property on
board such ship or aircraft;

 b! Against a ship, aircraft, persons or
property in a place outside the Jurisdiction
of any State;

Any act of voluntary participation in the
operation of a ship or of an aircraft with
knowledge of facts making It a pirate ship or
elrcraf t;
Any act of inciting or of intentional ly
facll itating an act described in sub-paragraph 1
or sub-paragraph 2 of this article.

3.

82.
83.
84.
85.

86.

87.
88.
89.

90.

91 '

92.
93.
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Article 21.
Articl e 20.
Article 22�! and �!.
Articles 14, 15, 16, 17, 18, 19, 20, 21 and 22 of the High
Seas Convention have become Articles 100, 101, 102, 103,
104, 105, 106, 107 and 110 respectively of the LOS
Convention.
The High Seas Convention has been ratified or acceded to by
57 states. UNITED NATIONS, ~ note 69, at 594.
Article 22.
McDOUGAL and BURKE, ~ note 26, at 879.
Cf. Articles 13 and 22 of the High Seas Convention with
Articles 99 and 110 of the LOS Convention. Their meanings
are for all intents and purposes Identical.
I. Waddell, «International Narcotics Control", 64 AM J.
INTEL L> �970! 310-323. Work on the suppression of the
narcotics trade started In 1 909 and the first convention
against the narcotics trade was started in 1912. ~. at
311-12. Waddell states that there Is a striking
resembl ence between the early movements to control the
slave trade and the narcotics trade. ~.
113 states r atifled or acceded to the Single Convention as
of 31 December 1981. UNITED NATIONS, ~ note 69, at
206-07.
520 U.N. T.S. 151.
Article 108.



94. 21 U. S. C. 955a  Supp. IV 1980!.
95. S. Lewis "The Marijuana on the High Seas Act: Extending

U. S. Jur lsd lctl on Beyond International Limits" 8 YAL'E J.
WORI D PUBLIC ORDER �982! 325. See also Note, «High on the
Seas: Drug Smuggl Ing, the Fourth Amendment, and
Warrantless Searches at Sea", 93 HARV. L. REV. �980! 725.

96. See Article 27   1! d! of the LOS Convention.
97. Article 109. Unauthorized broadcasting is defined as "the

transmission of sound radio or television broadcasts from a
ship or install ation on the high seas intended for
reception by the general public contrary to international
regulations, but excluding distress calls. " Articl e 109�!
of the LOS Convention.

98. Adopted In Brussels, 1 0 May 1 952, reprinted In S INGH, ~
note 16, at 3111-3113. Hereinafter cited as the Penal
Convention.

99. Article 1 of the Penal Convention.
100. Article 3 of the Penal Convention.
10'I. Under Article 4, the contracting states had the option of

preserving such panel jurisdiction for themselves in their
territorial seas.

102. Article 8, ~ note 4 at 243.
103. Article 27 of the LOS Convention.
104. Article 27�!. See also Articles 220 and 56 of the ~ OS

Convent I on.
105 ~ Article 27�! of the I OS Convention.
106. Article 111 of the LOS Convention.
107. Article 11 of the 1930 Hague Draft Convention.
108. Article 23 of the High Seas Convention.
109. See esp. Articl e 111�! of the LOS Convention.
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DISCUSSION AND QUESTIONS

JACK GARVEY: As I indicated earlier, we have changed the format
from the prior sessions. We~re going to hear now from David
Larson and from Gordon Backer, who w II I alternately address
questions to each of the prior speakers. Then Professor
Letalik's talk will draw questions from the audience, especially
from the maritime lawyers that may be among us for this special
session. Mr. Becker.

GORDON BECKER: Thank you, Mr. Chairman. I can't help thinking
before I ask my first question how fortunate we all are on this
lovely afternoon to be engaged in this exciting voyage of the
Good Ship with our three
intrepid master-mariners at the helm: Professors Letalik and
Burke, plus Admiral Harlow. Certainly we~re in good hands. Now
I would like to train my sights on my friend B II I Burke and ask
a cluster of questions which I know he wll I find easy to answer.
I would appreciate your giving us your views on a statement made
by Professor Riesenfel d some two years ago at a seminar at Duke
University wherein he was discussing what was then the Draft
Convention which later became what we cali the Law of the Sea
Convention. Professor Riesenfel d said this: "Thus the glorious
freedom of the high seas has been severely restricted by
juridical encroachment. Article 87 of the Draft Convention
makes this abundantly clear. The freedom ot the high seas may
be exercised only under conditions laid down by th Is
Convention. « And Professor Rlesenfel d goes on to say about that
Article � "Of the six enumerated aspects of the freedom, called
the freedoms, solely navigation and overflight are not further
qualified by specific references to other parts of the
Convent I on. "

Beginning with that statement, Professor Rlesenfeld went on
to discuss such parts of the Convention as the deep seabed
provisions and the exclusive economic zone provisions. So I
would like to ask as my first question: what are your views on
that statement, particularly in light of your satisfaction with
the navigational provisions of the Convention2 Do you foresee,
for example, continuing probl ens about reconciliation of EEZ
rights and obligations and navigational rIghts and obllgations2
And if your answer Is yes, do you think that these probl ebs will
be more serious for non-parties to the treaty than for parties2
I wonder also If ln answering this question you would tel I us
whether you think that Articl e 300 of the Convention, which
forbids states parties to the Law of the Sea Treaty from abusing
their rights fn enforcing the Convention, wil I be a factor in
helping r esolve, say, disputes fn the EEZ2

W IL'L IAM BURKE: With respect to the f irst quest I on about
freedom of the high seas, it seems to me that the creation of
extended coastal state Jurisdiction for resource purposes has
obliterated freedom of fishing in the area where 90 to 95
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percent of world fishery catches are taken, so there is no
longer a significant freedom, with the exception of those areas
fal I ing outside. And perhaps for non-controversial species
later the area outside 200 nautical miles wil I be meaningful,
but that Is a severe restr lction.

The same can be said for sclentlf ic research. Scientific
research now is totally subject to coastal state control, cannot
be conducted without the consent of the coastal state, and, I
believe, does now and will In the future face restrictions of
various kinds. And that is a drastic change from the prior
situation. In my opinion this Is a very undesirable and
counterproductive change In contrast to, for example, fishing,
where at least the opportunity exists to change from
international common property to national common property with
allowance for some foreign access when it serves coastal
Interests. The Introduction of appropriate fishery management
could lead to more benefits gained from fisheries than under the
prior regime which required general agreement before fishery
management measures could be introduced in a specific situation
Involving more than one state.

With respect to navigation and overflight, it seems to me
that the treaty is generally satisfactory. I thought the
negotiations coped well with the potential effects of extended
Jur Isdlctlon and with the protection of navigation In the
exclusive economic zone. The latter was a very difficult
probl en, and I~m not sure It has been worked out. I think It
w il I have to be worked out over time In implementation of the
agreement. This wll I cause difficulties because there w il I be
new uses, new methods, or new techniques for dealing with
threats to the marine environment; such threats may Increase or
new threats may arise that could require some Interference with
nav I gati on.

Also in connection with resource Jurisdiction, particularly
In the case of f Isherles, navigation may be affected. In al I of
those Instances I woul d argue for a very strong wei ght on
navigation rights. I would attempt to I lmit the occasions for
any I nterf erence w I th nav I gati on because the interest I n
navigation is universal. There are fairly restricted
circumstances in which coastal states need to protect their

rights by regulating navigation.
With respect to continuing probl ens of reconciling EEZ

rights and obligations with navigation rights and obligations,
non-parties may have some difficulty in getting access to
dispute-settl anent procedures available under the treaty for
d! sputes over I nterferences with navigation. I happen to agree
with Bruce Harl ow that it would be highly desirable to take the
treaty arrangements as the appropriate legal principle without
arguing about customary I aw. I th Ink that' s probably not
posslbl e, but it would sure be desirable. The United States may
face some difficulties, because of its non-party status, in
raising questions about interference with navigation. I believe
that as a non-party we may find it more difficult to object to
what others do in interpreting the treaty and that may well be
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to our disadvantage. I think that is one of the probl ems that
we wll I face because of the position we~ve taken on the treaty.

With respect to the Article 300 abuse of rights, I don~t
know how helpful that wil I be because I don~t think there wil I
be an overwhelming number of probl ens that ar I se out of
adJustments. There wil I be specific difficulties from time to
t I me but the ut I I I ty for everybody I n imp l ament I ng the
arrangements that were so caref ul ly negoti ated I s fairl y
obvious. Even if the United States is regarded as recalcitrant,
over time that may diminish as a factor. I woul d think it
would. In a sense the U.S. is in a no-lose position because
practice may very wel I be cons i stent with the treaty and
distinctions based on party and non»party wil I be irrelevant.
It Just simply won't be effective to Invoke such a distinction.
And therefore the occasion for invoking abuse ot rights woul d be
minimal.

GORDON BECKER: Thank you.

DAVID LARSON: I should say l~m not a maritime lawyer although I
had a tour of duty at the Naval War College as a visiting
professor and got Indoctrinated there by Admiral Harl own s
friends. I agree with Bill Burke's fundamental premise, »From a
U. S. perspective the probl en with the treaty and the straits is
the weakness of the American argument that the treaty now
expresses customary Iaw on which It Is safe to rely for
assurance of secure navigational routes and straits. " That
seems to me to be the central issue and I would Just focus on it
for a moment. I think that military transit passage through
straits and innocent passage through territorial seas may be
enforced on the basis of customary international Iaw as
expressed in the Corfu Channel case of 1949 and the 1958
Convention on the Territorial Seas largely because, as Admiral
Harl ow suggested, the U. S. Navy has the power to do so as it
manifested in the Gulf of Sidra incident a few years ago off
Libya. However, even such an enforcement of asserted rights
under customary international law, I think, is open to question
in the very simple practical sense that the development of new
modern missiles, such as the Exocet, which were used so
successfully in the Falkl ands war, have now been acquired by a
number of coastal and straits states, thus making military
surface vessels clearly much more vulnerable than they were in
1946 when the British forced their way a second time through the
Corfu Channel. Also customary international law � and I~m
coupl I ng this with what Admiral Harl ow sai d � has developed
through centuries of state practice and did not really
contemplate the modern SSBN cr strategic bal I istic missile
submarine which really only became operational in about 1960.
Article 39 1  c! refers cl early to their transit passage in
normal modes of continuous and expeditious transit, which I
think is an expl icit recognition in the 1982 UNO OS Convention
of the need for the safety and security of these SSBN. Without
that protection afforded by this new regime of transit passage,
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SSBN would have to rely upon the old regime as set forth in
1958, as Admiral Harl ow wel I indicated, of surfacing and showing
the flag. However, it may be from a strategic standpoint that
the U.S. Navy has shifted its strategy and deployment of SSBN
with the advent of the Ohio class SSBN and the Trident I I
missile; it may no longer be necessary or desirable to deploy
these SSBN near the Eurasian land mass. This obviates the
necess i ty of trans I t passage through internat I ona I stra i ts,
because the reported range of the Trident I I missile is now
somewhere between 6000 and 8000 nautical miles. This means that
these SSBN can deploy in the South Atlantic, South Paclf ic, or
South Indian Ocean and stil I be able to target much of the
Eurasian land mass.

However, I th Ink that the mli I tary of el I nations,
including the United States, has shown an incredible ingenuity
to adapt and be flexible to changing circumstances and, as
indicated, they usually can take care of themselves. It seems
to me, though, that the real problem is on the safety and
security or the passage of commercial vessels through such
narrow straits as Ha-muz, Malacca, Sunda, Bab el Mandeb, as well
as the English Channel. The recent attacks on tankers in the
Persian Gulf, underwater expl oslons in the Red Sea, the
collision and sinking of the g~~ at the eastern end of
the Engl I sh Channel � al I of these recent events tend to
highlight these continuing difficult probl ans of surface
navigation for commercial vessels. Essentially in agreement
with 8 il I Burke, I feel uneasy and uncomfortable that the United
States relies for the safety and security of its commercial
vessels upon customary international law which may not be
adequate to meet the needs or the requirements of modern
navigatIon. And so I~d stop at that in regard to both Burke' s
and Admiral Harl ow' s paper.

GORDON BECKER: Admiral Harl ow, you devoted your talk primarily
to a defense of your position that the right of transit passage
is indeed customary international law. If I understand your
argument, it goes something I lke this. In the past, when the
territorial sea was typically three nautical miles, many straits
used for international navigation had a high-seas corridor.
Accordingly, there was no question about stopping vessels using
the high-seas corridor and no question of innocent passage was
involved ln such transit. I think you'd probably say also that
vessels using that high-seas corridor were in effect using what
today would be known as transit passage. And then I think you
argue that despite the expansion of the territorial sea, or
rather the right of a coastal state to expand its territorial
sea from three to twelve nautical miles, we can assume that a
right which is the equivalent of that former high-seas corridor
right still exists through that strait and accordingly is
customary international law. In other words, it seems to me
that what you do in your argument is transpose a right which in
the past, at the time of the three-mlle territorial sea, was a
high-seas right, into the expanded territorial sea created under
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the Law of the Sea Convention � a change not of substance but
rather of form, putting a new name on an old right. I have to
say that I donit f ind this a very convincing argument. I also
am troub I ed, In try ing to accept your argument, by other
provisions of the transit passage provisions, such as Article 38
and Article 45. Article 45 deals with the regime of non-
suspendab I e I nnocent passage through carta I n I nter net I ona I
straits where transit passage is not appl icable. It seems to me
that there is a paral lel ism in the provisions I ive mentioned,
under which the right of nonsuspendabl e innocent passage which
comes from the 1958 Convention Is stated, and what looks I Ike
the statement of a completely new right of transit passage with
a new name through other terr I tor I a I seas, a r I ght not
artlcul ated in the 1958 Convention. I suggest to you that this
paral I el ism tends to defeat your argument. What do you think
about that2

BRUCE HARLOW: David I arson mentioned that perhaps there would
be a practical probl en in asserting any right of transit passage
in the current situation because coastal states now have a
destructive capability to threaten warshlps In a way that they
didn' i have in the past. I should emphasize that the pattern of
conduct that I characterized as having existed for several
decades has been non-confrontational. Admittedly warshlps,
including United States warships, navigate cautiously. They do
not stand into danger if they can avoid it. They have sensors
to try and detect danger if it exists, but their activities
whll e navigating through a strait are undertaken in a way thai
in no sense threatens the coastal state. The warships, of
course, are very careful not to pollute or endanger any other
coastal interests In the strait whil e they're navigating through
it. Presupposing that the ship Is not contemplating attack upon
the coastal state, that itis simply transiting through to some
other destinatlon, I find it inconceivable that a coastal state
would engage in armed battl e with a foreign warship. The
coastal state might complain if the warship were acting
improperly or endangering other activities or polluting, but to
me It would be astounding to think that a nation would resort to
armed force in the face of a long-standing practice that has
been non-confrontational and indeed has worked quite well.

Some people have argued that perhaps the navies of the
world donit need to preserve this right, that because of the
Trident' s long range, we would no longer need to be concerned
about any other mode but surface passage. This is absolutely
and categorically not the case.

The third point involves the impact on commercial ships. I
would emphasize that the probl ens mentioned vis-a-vis commercial
ships involve circumstances wherein they were exercising the
traditional right of innocent passage or, Indeed, high seas
navigational rights. Unless commercial submarines are
developed, the regime of primary concern to the commercial
maritime Industry is that of innocent passage and not transit
passage.
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Gordon, you mentioned that what I'm trying to do is put old
wine in a new bottl e, but that analogy doesn't f it because
real ly we~re deal ing with a new concept. Certainly I would be
the f irst to admit that yours is an argument. On the other
hand, as someone said the other day: when the map differs from
the terrain, it's almost compel I ing to deal with the terrain as
we find it. And again I would maintain that, if you set aside
al I the characterizations and the language in the Convention and
look at what ships of maritime nations are doing, the existing
practice looks, tastes, and smells like what is now called
transit passage. Whether one argues that they~ re operati ng on
the high seas or in territorial seas but nonetheless with
special rights, whether one says it~s a matter of Q~~
acquiescence or formal agreement, the bottom line is, transit
passage goes on.

The final point concerns exceptions to the transit passage
regime, as, for exampl e, in straits that have routes of equal
convenience. Again, that exception characterizes what has been
going on for some time.

GORDON 8ECKER: Norman, I would like to make a few comments on
your talk. Basically you point out the predicament that arises
with arrested vessels when you have two different Conventions
with two different sets of provisions. You suggest that the I aw
of the Sea Treaty is a problem-creator rather than a problem-
solver when it comes to the matter of arrested vessels, and you
suggest a new conference to try to resolve this matter. I~ m not
sure that you and I have any disagreement at all, because I
think that your suggestion Is a very practical one.

The thing that bothers me about your presentation is that
there are many provisions in the Law of the Sea Convention on
arrest and related matters which are desirabl e and constructive
from shipping interests~ point of view. I' ve been mainly
interested in those concerning environmental protection. For
example, we' re all aware that under the Convention there are
elaborate prov i sions for port and/or coastal state enforcement
of various international pollution standards as they may be
implemented by local measures, and that these enforcement
measures include such things as interrogation of vessels,
investigation of vessels, inspection of vessels, detention of
vessels, and proceedings against vessels. However, the parts of
the above environmental provisions of greatest interest, at
I east to me and I think to shipping interests, are those which
contain safeguards protecting the rights of vessels, master, and
crew when they get involved with the enforcing authorities.
These provisions include among other th I ngs the prompt release
of vessels on the posting of bond. They require also the
expeditious handling of investigations and non-discrimination
between vessels of different flags. They permit flag state
preemption of proceedings against vessels and generally restrict
the form of penalties that may be imposed in pollution cases to
monetary penalties, with imprisonment pr eel uded. Although they
are not arrest provisions as such, the provisions which
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guarantee the accused indiv iduai � say, a master or an of f leer
or a crew member � are the general ly accepted rights of an
accused defendant. One extremely important provision says that
an enforcing state which takes excessive enforcement measures or
il legal enforcement measures under the Convention has to subject
itsel f to appropriate Judicial recourse. Lastly, Article 292 of
the Convention permits a state, one of whose vessels al legedly
has been improperly detained, in violation by the detaining
state of Convention provisions for prompt release of vessel or
crew on posting a bond, to submit that dispute to the Law of the
Sea Tribunal or other appropriate court for a decision and for
the purpose of securing the release of the vessel. I think that
we should poInt out these prov I sions as innovative and practical
and constructive insofar as shipping interests are concerned.

NORMAN LETAL IK: Thanks for pointing out those Items, Gordon.
Of course, I don't really have any quarrels with any of those
points that you mentioned; in fact, I address some of them in my
paper. I don't really believe that the Law of Sea Convention In
this field is a probl en-creator; rather, in a lot of ways it is
a problem- ignorer. The probl an was created when a very poor
compromise was struck in the 1958 Territorial Sea Convention
with regard to the civil arrest of vessels. I chose to focus on
that point this afternoon. Because the new Law of the Sea
Convention Is a problem- ignorer, it perpetuates the problems
created by the 1958 Convention.

With regard to the other matters, I think you~ re perfectly
right. Some of the prov I slons within the Convention, especially
those which deal with arrest for environmental violations, and
in particular those dealing with port state Jurisdiction, are
very much steps in the rIght direction. It Is, interestingly
enough, in those areas where the Law of the Sea Convention has
dealt with new functional areas, particularly within the
exclusive economic zone, that you find the resolution of the
probl en the greatest.

The probl en, to my way of thinking, Is that the Second
Committee merely adopted many of the general arrest provisions
in the 1 958 Conventions, in particular from the Territorial Sea
and the High Seas Conventions, without properly adapting them to
generally accepted powers of civil arrest. In the deliberations
of the Second Committee one finds very little discussion of many
basic Issues dealing with civil arrest. However, when the
Convention dealt with issues arising from the creation of new
coastal state rights in the exclusive economic zone where, for
example, exclusive f I sheries rights were created, then I
entirely agree with you. Important protections were given, for
example, to foreign fishing vessels to prevent their unlawful
arrest and detention. I think that provisions such as those are
very much steps in the right direction.

Nevertheless, in practice, probl ens will undoubtedly arise.
For exampl e, the concepts of bond and prompt rel ease are not
def ined. We al I know what variations presently exist between
states in those areas. Now, admittedly, it becomes diff icul t in
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a constitutive treaty I ike the Law of the Sea Convention to deal
with those kinds of technical procedural issues. I wondered, as
I posited my conclusion, whether it was appropriate to deal with
those procedural matters ln a broad-based treaty that sets out
fundamental norms. I think it~ s unreal istic to expect that the
Law of the Sea Convention � as it was already such a protracted
exper lence � woul d begin to deal with so many parti cul ars and
so many dIfferent areas of arrest.

What we need is, first, to have the fundamental norms
accepted by the international community. Once that happens, we
should think in a very creative fashion about what kinds of
procedural safeguards should be entrenched. Admittedly, one has
to be very careful . When coastal and f I ag states don~ t agree,
as was often the case at UNCL'OS I I I with regard to the bal ance
between some fundamental norms, the need for procedural
safeguards is al I the more obvious. But it's a diff icul t
bal ancing act. I think that with regard to civil arrest, and In
some Instances with regard to criminal arrest, the procedures as
they are outl ined at the moment are not adequate.

DAY ID I ARSON: You mentioned "the gap In percept I ons about
arrest between private and publ ic international lawyers.» I ~m
not quite sure what the nature of this gap is. Is it economic,
is it order2

NORMAN LETAL IK: It Iles in their fundamentally different
interests.

GORDON BECKER: You stated that you think that there are some
ambiguities particularly of a procedural or technical nature,
and that it might be necessary to have a subsequent or special
conference dealing with these. My question, which you~ve
partially answered, is: what would you think the agenda for such
a conference might include, or what do you think are some of the
outstanding maritime legal issues or procedural issues that need
cl arlf icatl on2

NORMAN LETAL IK: I think it is a function of the different way
that private and public maritime lawyers look at matters.
Trained first as a publ I c maritime lawyer, I admit my prejudices
fal I very much In that direction. Nevertheless, I think It~ s
safe to say that public maritime lawyers take a broader look at
al I of the issues. They are concerned with the bal anc I ng of
rights between coastal and flag states, whereas the private
mar Itime lawyer Is overwhelmingly preoccupied w Ith only one
notion, and that is making sure that his client~s claim is
satisfied, which usually means that a ship has to be arrested.
As a result, he~ s I ess concerned with whether there~ s been a
viol ation of that sh I p~ s freedom of navigation or of its right
of innocent passage when he arrests a vessel. Rather he is only
concerned that his cl lentil s claim w il I be fulfilled. His focus
is narrow. But traditionally public maritime lawyers naven' t
had as much regard for the commercial interests as perhaps they
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should have. That~s where they can probably learn something
f rom the pr i v ate mar I t i me I awyer s.

Final ly, civil arrest has not been an overwhelming problem
in the past, but thi s is I ikel y to change in the future,
particul arly with the technological changes that are taking
place. For these reasons, it concerns me that the civil arrest
provisions were baslcal ly ignored at IJNO OS I I I.

JACK GARVEY: Thank you. Now we wil I hear from Carl Blom as to
whether the discussion today indicates a more or less risk-free
env ironment for the conduct of the maritime trade as he
understands it.
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COMMENTARY

Carl 8 lorn
Overseas Shipping Company

San Francisco

Every time we talk about the situation, I~m supposed to
feel nervous about what is going on. When I first got involved
with the "Law of the Sea" issue, everybody asked me, "Does this
make you nervouslw Immediately I started to get nervous about
not being nervous about being nervous. I know that is a lot of
gobbl edegook, but when I hear about commercial submarines and
all sorts of "regimes, " you can understand that a simple
businessman like me gets confused. I mean, it's tough enough
making a dollar with surface carriers, let alone going into
things like commercial submarines. We do have to be practical.
I'm neither nervous nor concerned about all these things that
have been discussed, and there is a reason for that. I don' t
think the U. S., the great maritime nation that it is, is going
to allow anyone to play around with our rights to the freedom of
the seas. I~m sure that we will always have that access. I'm
sure our navy will see to that, and I don't think that we are
without support. The market here in the U. S. Is probably the
greatest marketplace in all the world. I can~t imagine that all
those nations out there who are running trade surpluses with the
U. S. are going to deny us access to their markets when ours is
so important to their own prosperity.

I~ m not sure you realize how important our market is to the
nations of the world. The deficit on our trade balance is one
clue; another clue I can give you is the rapid increase in
imports in the Port of Los Angeles/Port of Long Beach over the
last couple of years. This last year the increase was 45
percent over the year before, and in 1983 the increase was 35
percent over 1982. Those are tremendous growth factors,
particularly when you consider that in 1 984 the growth in
Silicon Valley has only been 20-25 percent per year over the
last few years. Again, what I am trying to emphasize is the
importance of the U. S. marketplace ln world trade. Surely
that' s the "goose that is laying the golden egg" today, and I
can't believe anyone wants to fool with that. I don~t think
that any nation is going to allow disputes over nodules
somewhere on the ocean floor to disrupt that market, that flow
of trade. At least that is the way I see it. I know that some
abrasive things have been said at th Is conference, and some
peopl e might take offense at what has been said by Secretary
Malone and/or others. But the fact is that freedom of the seas
and freedom of trade are important to all of us, maybe even more
so to the world at large than to the U. S., and it is important
that people come straight out and say that. The U. S. has to
protect lts interests; we also have a responsibility to protect
the freedom of the seas and free trade for the good of all.
Most of you agree, and I think most nations agree, with the U. S.
position. Some nations might not come out and say that, but
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they~ I I tel I you in private that they agree with the U. S.
pos I tl on on al most al I these I ssues.

Wel I, I don~t know if my remarks have been helpful; I ful ly
understand that a good many of you are concerned about the "I aw
of the Sea" and al I that that impl les, and you should be, but I
think one has to look at the I arger economic issues and see to
i t that these I esser i ssues are resol ved in a peacef ul and
proper way. I thought Admiral Harl ow put it very wel I; I
thought he put the pieces in their proper perspective. So
getting back to where I started, I~m noi anxious about what has
been discussed here this week. I think the foreign business
community has too much to lose to want to pull the string on the
U. S. Have you been to Hong Kong or Singapore I ately2 Have you
seen all the Mercedeses, Rolls Royces and fancy cars that they
have out there2 Do you think, for example, that all those
nations in the Pacific Basin are going to give up their
favorable trade balance with the U. S. to side with some of those
positions that have been argued this week2 I don~t think so.
No, I~m not nervous.
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JACK GARVEY: Thank you, Carl. When I awyers talk to one another
too much, they forget about their cl ients~ point of view, and I
think you set us right to a renarkabl e extent.

We have some time, so I invite anyone in the audience to
address the panel .

FREDERICK S. WYLE: Although I have been active in the law of
the sea on behalf of a smal I island nation, I speak here
personally. I want to appl aud Mr. Bl om~ s statement and
sympathize with it. We do have a growth industry in the legal
community which puts to shame the container and the si I icon
industry. We may be engaged in an exercise that has carried us
away, but I do think we have a di I emma. That is, on the one
hand, we could say, as we are constantly tempted to say, m ook,
we w I I I do what we need to do. We, the Un i ted States, have the
force and the resources to do what we want to do and make
everybody accept it, for self- interest or for simple reasons of
sel f-preservation. w

On the other hand, If we spend too much time enforcing our
wil I, we' l l have no time for some of the things we want to
protect, such as our normal defense functions, trade functions,
and so on.

So the judgement was made in the 1960s: rather than meet
nuisance attacks, nuisance barrages, nuisance legal arguments as
they come up, let' s get one big law of the sea resolution, which
cuts down to an absolute minimum the nuisance activities. Now,
that kind of judgement can never be proved to have been right or
wrong. I have my personal doubts about it, but that was the
judgement.

Now the United States has basically shifted its position
and said, "Well, on balance, it wasn't worth having one Law of
the Sea Treaty because, having waited, we find that the seabed
provisions are not worth the advantages of the navigation. »

Now, ours is a huge country, constituencies in the U. S.
differ, and the Navy has to try to get what it can out of the
Treaty. The mining industry In theory Is satisfied to have had
the Treaty turned down. I'm sympathetic to the Navy and to the
different interests that are trying to do their best. I do want
to say one thing, though. I think lt would be a mistake, it
would be no service to our friends in the Administration, if we
didn't use an occasion such as this, which is the continuing
dialogue about the I aw of the sea in the world community, to
send them back to Washington with the message that, right at the
moment, the U. S. posit'ion w il I not wash with independent
opinion.

The U. S. is trying to have its cake and eat it, which is
what we all try to do all the time. But sometimes we are in a
position where that is not possible. The U. S. is in the
position with respect to tuna, overflight, transit passage, the
items recited in Professor Burke's paper, and a number of other
items, where it simply cannot have the advantages of the treaty
without giving up some of what it hopes to retain.
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I 've heard of a number of instances where the U. S. tean
has reported back to Washington that there seemed to be general
acceptance of the U. S. position. These reports were, in many
cases, quite false; they were poor apprehensions of what people
real ly thought. The outcome of this enormous effort shows that
there have been some mlsapprehenslons and some mistakes on the
U. S. si de.

I would I ike to emphasize those parts of the message to our
U.S. Administration friends that say, wyou cannot real ly hope to
maintain the current U.S. posture; you'd best get about trying
to come up with a real istic set of renegotiating positions so
that you can fix the seabed portion of the Treaty in a minimal
way, enough to get by. Until you succeed in doing that, while
of course you have to maintain certain positions, don~t kid
yoursel f. Those positions are not going to be accepted." Any
comment on that general proposition, which in a way is the theme
of the Conference, from any of the panel members2

BRUCE HARL%I: J ust a general comment. I apprecl ate Car I ' s
comments and would want to make perfectly clear that, although
we al I tend to parade horribl es, the overal I view in the United
States Navy is one of optimism for the orderly development of
the law of the sea, notwithstanding a disagreement over seabed
mining. We share the view Carl espoused that coastal and
maritime nations wil I work through this situation very
positively. Indeed, when I deal with commanding off icers of
ships, whose eyes do not comfortably focus at distances of less
than a quarter of a mil e, it's diff icul t to get them to pay too
much attention to any of these rather esoteric legal theories.
They are more concerned with the underlying responsibil ity of
navigating reasonably and safely and, I can assure you, in a
non-confrontational manner.

There is a "have cake and eat it, too" syndrome that has
been dominant for the last several years, and it relates, I
suppose, to the "package deal" � that is, the Treaty was
negotiated as a package. The inference was that we couldn't
enjoy navigational rights unless we agreed to the Treaty' s
seabed regime. The timing is off for that type of an approach
to work, in my Judgement. I know that it was impossible to
separate the document into two separate pieces, although after
1977 I thought that it would make eminent sense to do so, not
because there shouldn't be vigorous work on both the seabed
issues and the navigational issues, but because I thought it was
a mistake to tie, in one document, long-range futuristic
problems to current day-to-day issues. There Is I ittl e prospect
that any nation will eat the seabed cake for thirty, forty, or
fifty years. What do we do in the meanwhil e2 A monumental
irony of maritime history would be If nations tried to impede or
stop a balanced, a navigational, regime from being implemented
because of perceived seabed mining interests. We would face,
perhaps, chaos and confrontation when in the final analysis the
entire seabed mining issue might become moot, might be rendered
Irrelevant through technological change. I very much hope,
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therefore, although I can see the "package" and "have-cake-and-
eat-lt-too" issues arising, that we can get on with the urgent
maritime business of the day: sorting out the energlng regimes
In the I ight of actual practice. I don't view this approach as
a one-sided proposition; I think it's In the interest of both
coastal and marItime states to sit down and work towards a fair
implementation plan and a balanced approach to these issues.

DAVID LARSON: I~d like to respond to that. I think It comes
down to the question of procedure and approach. I agree with
Mr. Wyl e; that is to say, I disagree with Admiral Harl ow. I
think he's advocating a states' rights precedence, a muddle-our-
way-through approach, to try to resolve some of the anbigulties
and confusions which do exist. I don~t think we can deny that
they exist; you canno t w I sh them away, they ~ re there. To try to
get out of this dilemma the United States is in, we should Issue
a declaration to the effect that we regard the 1982 UNCL~OS
Convention as customary International law, not say "It' s
reflective of" or «evidence of» � those are euphemisms. We
should come out and flatly say, "It' s customary International
Iaw, and we~ll abide by its provisions on a reciprocal basis
with all of the states which also agree to do so except for Part
XI which should be renegotiated. " I think that can be done ln
the form of an executive decl aration, which of course Is an
executive agreenent equally binding in international Iaw. We

~IILgig~, , etc. � so there' s no problem
there. I agree with Mr. Wyle; I would prefer that as an
ideal istic but neat, clean, direct approach to the probl en.

DANIEl. CHEEVER: Optlmlsts and pessimlsts � I'm not quite sure
where I stand, but I am reninded of a story. It seems to me the
optlmlsts are In danger of being a little bit like the girl on
Christmas morning who woke up to find her stocking full of
droppings from the stable, and she turned to her parents and
said, "Oh, Mummy and Daddy, how wonderful I Santa Claus tried to
give me a pony, but it got awayl"

My concern, of course, Is that the things that Admiral
Harlow and Professor Larson talked about may get away and may
escape us. The United States could have taken an optimistic or
a more positive approach to the Law of the Sea Convention.
Instead, it placed too much on the negative, insisting that the
Sea-Bed Authority won' t work without really having proved the
case � though I admit I share the skepticism. My point is that
the United States attached too much Importance to the Area and
the common heritage and not enough to codified navigation
rights. From what we heard yesterday from Mr. Welling about the
march of technology, I suspect the Area is going to be a non-
Issue and that Chapter XI will be a non-probl en because we can
get these minerals under different forms of Jurisdiction when we
need then.

Meanwhile, what have we done? We in the U.S. have singled
out the most difficult part of the Convention and have taken a



negative approach to the Treaty as a whole. The Treaty is the
fruit of one of the most extraordinary pol itical processes
directed towards the establ ishment of a system of world order
that, in my Judgment, has ever been seen, at least in modern
history. We coul d have been leaders for the positive, it seems
to me, rather than yielding leadership to other powers and other
ideologies. Why emphasize the negative when technology,
science, goodwil I, and leadership are mov ing so positively
towards a new, stable world order. Forgive the sermon; I coul d
hardly forbeart

GEIR ULFSTEIN: I have a question for Professor Burke. He
focused on the conflict between the coastal state~s resource
jurisdiction and the freedom of navigation, and he explicitly
mentioned fisheries jurisdiction and environmental jurisdiction.
But we now see also a simil ar development on the continental
shelf activities. In the Norwegian sector of the North Sea
there are now regulations prohibiting anchoring and trawling
outside the ordinary 500-meter safety zones. There is a special
competence to establish a 500-meter safety zone in the
Continental Shelf Convention, Article 5 . But the question to
Professor Burke is: do the sovereign rights of the coastal
state, according to Article 2 in that Convention, imply a
competence to impose such restrictions outside the 500-meter
zone to a greater extent than is provided for in the specific
prov I sions of Article 57 Don't you now see, in several fields,
what we usually call a "creeping Jurisdiction«'?

Wl! LIAM BURKE: Well, as I understand it, the problem under the
Shelf Convention is not new. It was well known at the time of
the Convention and the preparatory work that there were problems
of accommodating the use of that area for oil and gas with
navigation. There wasn't any way around that probl en, It had to
happen. Article 5 refers to "unjustifiable, » as in "there shall
not be any unjustifiable Interference with nav igati on, " so that
what you have is a continuing problem of determining what' s
"Justifiable" and what is not. As for the 500-meter safety
zone, my recol I ection is that distance came primarily from
national laws which were dealing with problems of avoiding fire.
For the movement of vessels at sea, 500 meters is hardly a very
great distance. It is a minimal area for safety around an
installation, I would think; if it were 1000 meters or more,
that wouldn 't bother me very much. The question Is, what w il I
work? There is no doubt that the use of the area for both oil
and navigation is going to continue and w il I spread around the
world into areas that are, from an environmental point of view,
more difficult to work in. Therefore there may need to be
adjustments that would have a more severe impact on navigation
than in the past. As I said, I don't see why that should bother
us very much, as long as you~ re attempting to balance these uses
so that they can continue together. The activities that I
referred to in connection with no-anchoring were not resource
use itself but protection of aspects of the environment. I' m
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concerned about a proh i b i t i on on i nc i dents of nav I gat i on f or
env ironmenta I protecti on reasons because the Treaty i s very
careful about this balance and because states may adopt
exaggerated Interpretations of their authority in order to
protect the env ironment at the cost of severe impacts on
navigation.

We have already seen in the statements at the closing
ceremony in December, 1 982, if my recol I ection Is correct,
interpretations that give much greater authority to the coastal
state than the Treaty provides. I think there is a potential
for this kind of extravagant interpretation in connection with
environmental protection. The kinds of activities tnat are
protected by freedom of navigation or that are incidents of
navigation and similarly protected are varied, including
military activities. The Treaty was very carefully phrased to
avoid some of these problems which could be raised if states
follow the lead of the United States in the Flower Garden Bank
area.

DERMOTT DEYINE: My question is basically to Professor Burke.
It ar I ses out of Admiral Harl ow' s talk on the international
customary law position of passage of warships through straits.
As I understand your thesis, Admiral Harl ow, you base your
arguments on a doctrine of acquired rights here. Maritime
countries have exercised certain rights for their warships
through international straits. They have acquired customary
rights in the past. These are not merely rights of innocent
passage, bui they are full high seas transit rights because, at
the time when they were acquired, these corridors were a part
and parcel of the high seas. You then argue that these rights
have been maintained by constant practice against encroachment
and have been asserted where necessary. You argue that they can
only be lost by acquiescence or consent or perhaps by disuse but
that they certainly cannot be lost by a change in the status of
the waters through which they exist. I think myself that there
is a precedent for th i s in the rules relating to the drawing of
baselines. When we draw straight baselines, the right of
innocent passage is preserved to landward of the straight
baseline. Therefore, the right of innocent passage is preserved
in waters despite the fact that the status of those waters is
changed from territorial seas, on the one hand, to Internal
waters, on the other hand. So there is an analogy here for what
it's worth.

But my basic questions to Professor Burke are the fol low ing
three. First, whether he woul d agree with Admiral Harl ow's
description of the way in which rights have been acquired here.
Secondly, whether those acquired rights have been lost or not,
and, if they have been lost, by what process. And thirdly, in
the future, how such rights could be lost if a maritime state
might continue to exercise these rights and might not become a
party to the 1982 Convention.
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WILL IAM I3URKE: I disagree that the rights were establ ished in
the f irst place except under the doctrines of international law
relating to the high seas. The premise on which this argument
Is based, as you pointed out, is that you coul d not change the
status of the waters to affect the rights which had previously
been exercised in those waters. The example you give,
unfortunately, proves the opposite of what you' ve said. The
areas that were invol ved, as I understand it, in the
del imitation of the straight basel ine system in Norway were
previously high seas, not territorial sea, and the right
subsequently recognized by negotiation at the 1958 LOS
Conference was the right of innocent passage. They did change
the rights. Freedom of navigation did not survive the change
to, or recognition of, Norwegian Internal waters.

Secondly, we have numerous instances where rights which had
been acquired have been changed, and the process of change is
through the evolution of customary law. The exclusive fishing
zones are not a creation of the 1982 Convention on the Law of
the Sea. The exclusive economic zone is a resul t  at I east
partial ly! of the I OS Conference, but there were excl usive
f ishery zones at least f Ifteen years before that, where the
rights previously accepted under freedom of f ishing no longer
existed, and that has been accepted. That was accepted in the
case of the United States itsel f in 1966 when we adopted a
twelve-mile exclusive fishing zone. So I think that there are
ampl e precedents for changing rights and that the use of the
"acquired rights" is a real ly tired way to try to get at this
probl en. I said I didn't think the rights were establ i shed, but
with respect to aircraft I'm absolutely positive that that~s the
case, that there was no freedom of access for aircraft, state
aircraft, above any part of state territory. The change in
extent of state territory woul d impact the passage of alrcraf t.
With respect to submarines, the unfortunate part of submerged
transit is that If it occurred prior to the Treaty, If It
occurred during the period since World War I I, if it were
submerged passage through the territorial sea, then cl early it
was in violation of the law. On the other hand, it~s very
difficult to document this alleged practice of submerged transit
because it is submerged. States weren't supposed to know the
submarines were there, so they were not in a position to object.
It's very hard to establ ish acquiescence when one of the parties
ls doing something which they are del iberately conceal ing from
the other. So it seems to me rather difficult to establ ish that
side of the argument.

The other compl icating factor with respect to movement of
submarines is that agreements exist with some states providing
for submerged movement through their territor lal areas. That
compl icates the problan of establ ishlng a right, because a
practice which resul ts from an agreement negotiated with the
coastal state is not very good evidence, at least to my mind,
for the creation of customary law.
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JOHN KNAUSS: Much of the seminar this afternoon has dealt with
navigational rights, both mil itary rights and commercial rights,
in I ight of the fact that the United States wil I not be party to
the 1982 LOS Convention. Mr. Blom suggested that, in spite of
any other diff icul ties we have with not being party to the
Treaty, the economic wel I-being of the wor I d I s such that
economic forces wil I overcome these diff icul ties and commercial
navigation w ii I continue. Admiral Har low has suggested that,
one way or another, by hook or by crook, the mi I itary
navigational rights of the United States wil I continue. Many of
the questions addressed to Admiral Harl ow suggest that there may
be some problens with his position.

I woul d I lke to ask anyone on the panel whether or not
there~s any concern about Mr. Blom~s position. Are the economic
forces that require commercial traf f ic to continue to flow
unimpeded back and forth between nations suff iciently strong or
do you see f or csee any f actor s th at woui d I mpede U. S.
commercial shipping if anyone wanted to use the provisions of
the 1982 LOS Convention to which the United States is not party2

BRUCE HARLOW: If you' re talking in terms of surface commercial
navigation, you~re either talking navigation on the hign seas or
through straits; you ~ d be ta I k i ng about what woul d be termed
"I nnocent passage, «w hi ch renders moot the whol e I ssue of
transit passage. When it comes to commercial navigation, the
coastal state generally has a strong economic interest In
permitting conti nued flow of maritime traffic. It would be an
exaggeration of the perils that we face to think that
responsible nations are I ikel y to interfere with commercial
maritime traffic. Even if all nations signed the Treaty and we
all reached agreement on all these Issues, we would still be
facing a potential chal I enge from irresponsible nations. Even
vis-a-vis military ships, I do not believe that nations, for a
nebulous, futuristic, iffy concern about seabed mining, would
seriously contemplate undermining what most people consider is a
balanced and fair navigational regime contemplated in the 1 982
Conv ent i on.

JACK GARVEY: Thank you, Admiral Harl ow. I 'd I ike to thank the
members of our panel and the audience as wel I for very f ine
comments and questions.
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BAN !UET SPEECH





I NTRODUCTORY REMARKS

John P. Craven
Law of the Sea Institute

University of Hawai I

When I ask myself what is the real success of this
conference and of this institute, it is the fact that it~ s an
organic process, that we are here as the result of a U.S. and
world organic consensus process that is bringing practitioners
and scholars from the ful I spectrum of the ocean to come and
talk, free from the constraints of their official capacities, to
talk and propose modif icatlons and initiatives which wil I al low
us to develop that peaceful crder of the ocean.

History fails to record that there are a few individuals
who are the Machiavel I is of this process, and so when we came
down to look for the banquet speaker for this evening we decided
that we would look for the Machiavel I lan organization and the
Machiavel I i associated with that organization. For a moment, a
brief moment, we had a dii emma because we concluded that the
Machiavel I lan organization was the National Advisory Committee
for the Oceans and Atmosphere and therefore the chairman of that
organ I zatl on ought to be that Mach I avel I i. We made that
conclusion at a time that NACOA, instead of having a low
prof il e, had a high prof il e. We said, "Wel I, that's good:
NACOA has a high prof ii e. " And then events transpired In which
the world knew about NACOA but they dldn~t know about the
chairman. And we said, "Ahal Machiavelli has been restored to
the throne. " We looked at the chairman of NACOA and we said,
"Who is this individual2w and discovered that he is one that we
have long known. This Individual was the Machiavelli who really
started the Law of the Sea institute.

There was once a man educated as an oceanographer, wno
through some sort of mistake on the computer was put on the
Stratton Commission In order to look at ocean policy In the U. S.
Suddenly he began to think about ocean policy as wel I as
oceanography and he got together with a few cohorts and they
started a conference at Ohio State � the Mershon Conference
and out of the Mershon Conference came the strange organization
called the Law of the Sea Institute which had enough money to
publish its first volume in leather-bound buckran and its second
volume as mimeographed pages. It~ s been In that state ever
since. And it was under the guidance of the individual who is
now our banquet speaker.

I~m not going to recite all the National Academy of Science
and Engineer I ng Committees that he' s been on but he' s the
chairman of NACOA. He~ s been involved with NACOA ever since.
He's the University of Rhode Island' s number one oceanographer
and guiding spirit and we are very privileged to finish this
conference with some Insights from the man who has been involved
in the organizations that really set ocean policy for the United
States.

733



I got a warn I ng from this individual� . He sa Id to me,
"Craven, if you give the introduction of me that you intended to
give, I w il I deliver the speech that the Administration wrote
for me. But If you are faIrly mild and temperate, I w ll I give
my own." Johnny Knauss.
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CREEPING JURISDICTION AND CUSTOMARY INTERNATIONAL LAW
John A. Knauss»

Graduate School of Oceanography
University of Rhode Is I and

I am an amateur practitioner in marine pol icy in the strict
sense of the word. My formal training Is in science, and for
ihe past 35 years I have been paid to do marine science or to
administer marine science programs. Much of my or Iglnai
interest in the law of the sea was sparked by concern for the
future of internatl ona I mar I ne scient l f i c research, and duringthe 1970s I spent some time attempting to design strategies andto persuade others, in an effort to insure a benign marine
scientlf ic research regime in the Law of the Sea Convention. Wewere I argely unsuccessful, and, in retrospect, my ef forts and
those of my col leagues may have been counterproductive in the
sense that our continuing chanploning of marine sclentif ic
research gave it a vislbil ity that It might not otherwise have
had and a regime that is more complex than might otherwise have
been the case. Once hooked on marine pol icy and the law of the
sea, it Is difficult to put it aside, and I continue to take an
active Interest in these matters.I find myself Increasingly fascinated by two terms in the
lexicon of those who deal with the law of the sea. The first is

the second I s
I bel ieve I have at I east a rudimentary understanding of

the forces that shape the former. However, In spite of somereading on the subJect, as wel I as I istening to experts, I admit
to being largely confused by how one determines the latter. Yet
I bel leve it Is the interplay of al I that is impl led by creepingJur I sdictlon and customary international law that is going to
shape the law of the sea over the next 25 years.Let us consider creeping Jurisdiction first. We have come
a long way since the first and second Law of the Sea Conferences
of 1958 and 1960. We now have a 24-mil e contiguous zone ratherthan 12. We have a 12-mile territorial sea. Where we had no
fisheries zones before we now have a 200-mil e exclusive economic
zone  EEZ!. We now have a Juridical continental shelf that
extends at least 200 mil es offshore and to a depth of at least2,500 meters, far beyond most interpretations of the 1958
Continental Shelf Convention. We now have a precise def I nitlonof archipelagic waters. We have a sufficiently liberal
definition of an Island, at least in a Juridical sense, which
permits almost any rock sticking out of the sea to be made intoan island with a corresponding 200-mile EEZ if the resources oflts potential EEZ Justify the necessary investment to establish
an automated I ighthouse. Al I of these new zones, and the wider
old zones, are measured from a set of baselines that stretches
"The views expressed here are my own, and not those of anygroups of which I am a member, including the National Advisory
Committee on Oceans and Atmosphere.
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ever further seaward as geographers and I awyers continue to
build on the International Court of Justice's rather open-ended
basel ine def initions of the Anglo Norwelglan Fisheries Case,
long since enshrined in our LOS Conventions.

We have all of these measures of creeping Jurisdiction, but
these are noi formal manifestations of creeping Jurisdiction
unless we have a widely accepted Law of the Sea Convention of
1 982 . We do not have that as yet, and some, including at least
two U. S. spokesmen at this meeting, are now suggesting we may
never have. Then again, perhaps most of these carefully
negotiated, often highly ambiguous, articles of the 1982
Convention are now a part of customary international law as has
also been implied by some.

It is at this point I become a bit confused. I have heard
spokesmen from within the Reagan Administration and those
outside the Administration, and outside the United States, argue
that the EEZ is now part of customary international law, but
whose EEZ2 Does the EEZ of customary international law include
the "implied consent" provisions of Article 252 by which I can
send my research vessel into your exclusive economic zone if you
take longer than four months to respond to my official request
for permission to do research in your exclusive economic zone?
I have yet to find any of those who proclaim the exclusive
economic zone as customary international law who w II I also agree
it includes Article 252. Are the special rights of land-locked
and geographically disadvantaged states in other nations~
exclusive economic zones as spelled out in Articl es 69 and 70,
and elsewhere, a part of customary international I aw2

I expect the answer is no, and I expect at least one of the
reasons It is no is because of creeping Jurisdiction. If a
criterion for customary international law is a widespread and
uniform practice, then I very much doubt that many of the
special international rights for research and resource use in
exclusive economic zone and continental shelf are going to
survive unless the 1982 Convention enters into force, and those
who believe otherwise are kidding themselves. Furthermore, in
the absence of a widely adopted LOS Convention of 1982, I am not
sanguine about the preservation of some of the more traditional
international rights of commercial navigation and military use.

The reason we have creeping Jurisdiction Is because of
ocean resources, both real and potential. I believe, and most
of my science col I eagues believe, that ocean resource use and
ocean development w il I increase. Fishing, oil, gas, other
minerals, ocean thermal energy, ocean aquaculture, or at least
ocean ranching, waste disposal, and more. It is not a question
of whether it is, only a question of when. Such developments,
at I east In some areas, are not consistent with the
unconstrained movement of shipping.

There is no technical reason why shipping cannot be
controlled; therefore, why not control it2 In a very few years
the U. S. government Is going to make available to the world a
fancy new navigational system, Global Positioning System, or GPS
for short. In fact, a prototype system is already in place.
All it takes is a simple radio receiver  that presently costs
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about $100,000, but in f ive years w il I cost $5,000, and in ten
years wil I probably cost no more that a few hundred dol lars! and
you wil I know your position within a few feet 24 hours a day
anywhere on the surface of the earth. These smal I radio
receivers soon wil I be in the hands of campers and recreational
boaters, as wel I as mil ltary and commercial users. Chrysler
Motors is even considering making It an option on their
automobil es in the 1 990s. It, along with computer-stored maps,
should keep any driver from getting lost. It may not be good
enough to tell you which side of the street you are on, but it
should be able to tell you the name of the street.

With GPS any coastal state anywhere in the world can
justifiably establish narrow and separate sea lanes, if for no
other reason than to minimize collision and pollution and It
w ii I be able to enforce international commercial traffic to stay
within those lanes unless permission Is granted to do otherwise.
We already have the basis for such a move in Article 53 on
archipelagic sea lane passage. A disinterested observer might
find it only a small creep to apply the archipelagic sea lane
passage concept to an exclusive economic zone which has to
accommodate significant commercial traffic as well as resource
development or environmental protection. With GPS to mark the
paths, I expect widespread use of commercial sea lanes may
become a part of customary international law in the next 25
years.

Nor do I believe the traditional military rights to the
ocean are going to remain free of creeping jurisdiction, and I
am not referring simply to wstraits passage, « a subject about
which we have heard much this week. Those who advocate freedom
of the seas in its broadest sense have been fortunate the last
15 years that the so-called navigational goals of both the
United States and the Soviet Union have been largely concurrent.
A reading of history suggests that one cannot always count on
the major military powers having such common strategies. In
fact, it was only a few years ago during the 1958 Law of the Sea
Conference that the Soviet Union was a strong advocate of a I 2-
mil e territorial sea as well as advance notification of warships
transiting the territorial sea, while the United States was
holding out for a three-mil e territorial sea and with minimum
constraints within it. It must be remembered that, although
the Soviet Union was a major military power in 1958, it was not
yet a major naval power. I am not prepared to predict how
military freedom of the sea will be eroded in the next 25 years
or even if it w il I be. But those who believe they have al I the
widespread and uniform practice they need to maintain current
military freedoms of the sea under customary international law,
absent a widely accepted 1982 LOS Convention, I believe have
their heads in the sand. If nations bordering the Indian Ocean
decide to make that body of water a military freeze zone, and if
China, the Soviet Union, and the Group of 77 concur, I question
how long ihe United States can hold out.

In the absence of a widespread and uniform practice, as
manifested by a widely adopted 1982 Law of the Sea Convention, I
see little to slow creeping Jurisdiction in the next 25 years.

737



Nor do I mean to suggest that widespread adoption of the LOS
Convention w I I I freeze international law. As many of you in
this room are acutely aware  since you were responsible for the
negotiations!, there is suff icient ambiguity In many of the
articles of the 1982 Convention to Insure a continuing creep of
national Jurisdiction if that Is what the forces demand. Al I
the Convention wil I do Is slow the creep rate. I have heard a
cynic describe customary international law as whatever a nation
can get away with. Stake a cl aim, as In the Truman Proclamation
or as in the Decl aration of Santiago, and see what happens.
Test the waters, as Brazil did in its reservations on mil itary
use of the exclusive economic zone. If there is widespread
support, or ai I east relatively inef feciive opposition, you are
wel I on the way to establ ishing a new norm In customary
I nter nat I ona I I aw.

Sea lanes for commercial shipping, extensive pol lution-free
zones, even mll itary-free zones from which al I foreign shipping
is forbidden, extension of Jurisdiction beyond 200 miles to
f isheries stocks that extend beyond the EEZ, the expansion of
the archipelagic nations concept to smal I island nations where
the ratio of land to water does not meet the required one to
nine ratio � al I of these movenents seem possible in the future
as coastal nations f ind reason to develop increasing sovereignty
seawar d.

O~Connel I, and others, have written of the cycl ical nature

the seas dominates when one or a few commercial powers achieve
dominance or parity and that closed seas is the rule when power
is more widely distributed. I agree that one can read history
in that I lght, but what was absent before has been the actual
occupancy of the sea. Man has yet to dominate the sea, as he
has the I and, and the romantics amongst us do not want to
bel ieve we ever wil I. But we are getting there, faster than
most casual observers real ize. With the abii ity to occupy the
sea, to work the sea, to extract the resources of the sea, to
dominate the sea as we have the land, comes sovereignty of the
sea. I bel ieve the continuing flow of marine technology is a
more cogent argument for creep i ng J ur I sdi ct ion than the
pol itlcal argument of the dominance or division of power between
natl ons.

Let me close on a different note. So far I have been
arguing that the forces of creeping Jurisdiction are going to
determine future customary international Iaw. Is there any
counter force that wil I increase the international character of
the oceans? I can think of one and it is not seabed mining. As
you might have guessed by now, I am an advocate of the 1982
Convent i on though I agree the deep seabed parts of the
Convention are not useful. But given my views of the role of
Jurisdiction and my bel ief that it is in the best Interests of
the United States to slow the creep rate, I bel leve we should
have swal lowed hard and signed the Convention. My candidate for
making the oceans more international is the prospect of global
ocean pollution and the need to reach agreement on protecting
the ocean commons.
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Transnational pol lutlon probl ens are of increasing concern:
the acid rain effects of coal-burning in Germany and France on
the forests of Scandinavia, the same issue between the United
States and Canada, and between the mid-western industrial states
of the United States and the aci d rain-sensitive lakes and
forests of northern New England. Other examples are pollution
In rivers like the Rhine where a nation~s input affects
downstream states. On the truly gl obal level we have the
worldwide increase of carbon dioxide in the atmosphere caused by
the burn I ng of ol I, coal, and wood.

Waste management I s a spec I al form of pol I ut I on. That
which cannot be ef fectively recycl ed must be dl sposed of
somewhere. As we in the United States and el sewhere unearth
more and more horror stor i es about incompl ete I nc i neratl on,
landf ills that pollute drinking water aquifers, lack of record
keeping that allows housing developments on abandoned waste
sites, a number of persons look longingly at the oceans as an
alternative. I belong to a group that believes that under
proper controls, the ocean can be used as a site for waste
material with minimum risk and with minimum adverse effect on
the oceans.

I also believe we are going to see an increased pressure to
use the oceans for waste disposal in the future because of the
concern about human health effects of our present waste
management policies. Most coastal nations are party to the
London Dumping Convention. It is too early to tell whether the
increasing number of annexes and protocols of the London Dumping
Convention can keep pace with the growing interest in the ocean
as a waste disposal site. More Importantly, the London Dumping
Convention has yet to be truly tested. Are the nations of the
world prepared to let some international body determine their
waste management practice when the regulations are strongly
contrary to their perceived natural interestsl I expect the
answer is no. I may, however, be wrong because the alternative
Is to let each natl on go its own way in determining where and
how to dispose of highly toxic material in the ocean, or low
level radioactive wastes, to regulate at-sea incineration, even
to determine individually how, and under what conditions, it
should use the deep seabed for the disposal of high level
radioactive waste.

It is barely possible that concerns about pollution of the
global commons w II I drive the United States back to the
international treaty table to discuss not an International
Seabed Authority for seabed mining but an International Seabed
Waste Management Authority to protect the global commons. But I
will not hold my breath.

Absent widespread adherence to the 1982 Law of the Sea
Convention, including the adherence of the United States, I
expect to see creeping Jurisdiction continue to drive customary
international law for the next 25 years at as fast a rate as it
did between 1982 and 1985.
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