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THE ENVIRONMENTAL REGIME 



INTRODUCTORY REMARKS 

Thomas A. Cl lngan, Jr. 
Faculty of Law 

Univers i ty of Miami 

Among the unique features of the Third United Nations 
Conference on the Law of the Sea was the manner In which It 
addressed env I ronmenta I issues. Of course, when one speaks of 
the env i ronmenta I issues In the treaty, a tremendous I y broad 
range of questions are covered, Including the many provis ions in 
the treaty dea I Ing with conservat I on of resources. It wou Id be 
impossible here in the time that we have to address al I of those 
Issues, even though we have a very distinguished panel and 
commentators to address them. 

Our first speaker Is Ms . Jan Schneider . She has been long 
Involved in both law of the sea and matters ; she has wr itten an 
extreme ly fine book on the environmental law of the sea; and she 
Is one of the most able people I know on issues of this type. 

Our second speaker wil I be Ambassador He lge Vlndenes . He 
Is now posted in Santi ago. I remember him best, of course, as 
an outstanding member of the Norwegian delegation during the 
many years of the Law of the Sea Conference and, I might add, 
especially as the rapporteur of the now famous Evensen group In 
1975 . As Ambassador Castaneda pointed out, this was the famous 
Evensen/Vindenes team that estab l ished the procedures which were 
to set the tone for the way In which the Conference was to 
proceed from then on . So It gives me great pleasure to 
Introduce an old fr iend, Helge Vlndenes . 

Our third speaker is another old fr iend -- so old In fact 
that it Is difficu l t tor me to summarize al I the things that he 
has been invo lved In. As you al I know, Ambassador Bees ley was 
the Head of the Canadian delegation and in that capacity he was 
extreme ly active in al I areas of the treaty, environmental 
matters not the least among them. In referring to Informa l 
groups at the Conference and their Influence on dec ision making, 
one must, of course, always remember the famous Beesley 
luncheons and the round tab le that proceeded from them. In 
addition, I had the pleasure of laboring under Ambassador 
Beesley's gavel In his capacity as Chairman of the Dratting 
Committee and I must say that It gives me great p leasure tor the 
first time to Insist that he refer to me as Mr . Chairman. I 
wll I not say more because you al I know his influence upon the 
Conf erence . 

Our f i na I speaker Is a person who Is h I gh I y qua I it i ed to 
present his particular paper, Mr . Er ic Lykke, Director Gener al 
of the Mini stry of Environmenta l Affairs of Norway . We are very 
pleased to have him with us today. Mr. Lykke was formerly with 
the Foreign Ministry and he wil I address a topic which is 
considered to be one of the hot Issues of ocean environmenta l 
law . Of course, that is the question of the disposa l of nuclear 
wastes . 
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For our commentators, wil I ca l I first upon Professor 
Jesper Gro l in of Arhus Univers ity. He wll I be fol lowed by 
Professor Douglas Johnston from Da l hous ie University, where he 
directs a very fine Institute for ocean management which was 
last year's host for the Law of the Sea lnstitute ' s Annual 
Conference. Doug has been kind enough to step in at the very 
last minute for Brian Flemmlng who through forces beyond h is 
contro l was unab le to join us. 
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PROTECTION AND PRESERVAT ION OF THE MARINE ENVI RONMENT: 
WHAT IS NEW ABOUT THE LAW OF THE SEA CONVENTION? 

Jan Schnelder 
Attorney 

Washington, D.C. 

Certain spokesmen agai nst the Law of the Sea Convention In 
the US have recently been propounding, to those concerned with 
the protection and preservation of the marine env ironment, the 
contention that they shou ld not support the new t reaty because 
Its env ironmenta l prov isions are superfluous. Everything that 
Is conta ined In the provisions of the Convention on the 
protection and preservation of the mar ine environment, so this 
argument goes, can a lready be found In pre-ex ist ing 
environmenta l agreements. 

There are, Indeed, a number of highl y s ignif icant 
precedents. At the multilateral level an Impr ess ive arr ay of 
Internationa l agr eements springs to mind: the ear ly conventions 
negoti ated under the auspices of the Internationa l Maritime 
Organization (then the Intergovernmenta l Maritime Consultative 
Organization), the 1972 London Dumping Convention, the 1973 
Pol lutl on from Ships (MARPOL) and the 1974 Safety of Life at Sea 
(SOLAS) Conventions and the ir 1978 protocols, etc. And for 
particular areas or bodies of water one thinks of the seri es of 
agreements concluded under the auspices of the United Nations 
Environment Programme through UNEP ' s Regional Seas Programme, 
notably: the 1976 Barce lona Conventi on for the Protection of 
the Mediterranean Sea Against Po l lutlon , the 1978 Kuwait 
Regional Convention, the 1981 West and Centra l African Regiona l 
Convention, and, most recently, the Convention tor the 
Protection and Development of the Marine Envi r onment of the 
Wider Caribbean Ar ea. 

In short, treaty cr itics conc lude there Is nothing new 
under the sun or , rather, under the new "umbrella t reaty." But, 
It Is submitted, t hey are wrong. 

ENVIRONMENTALIST AND THE ENVIRONMENTAL PERSPECT IVE 

Those concerned with envi ronmenta l protection should not 
let themselves be lull ed Into passivity or s ubmi ss iveness, by 
the pro-comp lacency campaign I j ust described . The tact Is that 
env I ronmenta I Interests have a gr eat dea I to I ose through 
perpetuat ion of the current ant i-t r eaty stance by the US. 

First of a l I, as Ambassador Yankov demonstrated so 
eloquently In his remarks In Pane l II, the Law of the Sea 
Convention Is truly a compr ehensi ve "umbre ll a treaty" from the 
envl ronmenta l perspective. It provides an overa l I f r amewor k for 
the Interpretat ion and app l !cation of existing International 
env I ronmenta I I aw and t or the tuture progress Ive deve lopment of 
t he law. This framework represents a car ef ul balancing of 
coastal state Interests In the protection and preservat ion of 
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the marine environment on the one hand, and the rights and 
Interests of others In preserving navlgatlonal freedoms and 
various shared uses of the world's oceans on the other. 
Incorporated by reference within It are the envlronmental rules 
and standards wh I ch have been "genera I I y accepted" by the 
International community, as wel I as some Important Innovations 
to enhance the comprehensiveness of the new regime. Moreover, 
the Jurlsdlctlonal reach of several previous agreanents Is 
extended or clarlfled by the Convention, partlcularly with the 
advent of the excluslve economic zone. 

Beyond the provisions of the new treaty Itself, 
envlronmental lsts, with their preoccupation with common or 
shared resources (or "lncluslve Interests," to adopt some 
pol ltlcal-economlc or "pub I le goods" Jargon), are among those 
with the most to lose from the disintegration or destabll lzatlon 
of the constitutive process whereby lnternatlonal law Is made 
and app I I ed. In short, they have ab Id Ing Interests both In the 
treaty provisions on the environment and In the treaty process 
ltsel f. 

Since on this panel we are focusing on the envlronmental 
rights and duties of states under the Law of the Sea Convention, 
I would I Ike to approach this subject In the hopes of 
demonstrating what Is new In the new Convention and why those 
concerned with the protection and preservation of the marine 
environment should give It their active support. At the same 
time, I would also llke to offer a few suggestions for the 
future progressive development of the envlronmental regime for 
the oceans. 

ENVIRONMENTAL PROVISIONS OF 11-IE NEW "UMBRELLA TREATY" 

To repeat, the Law of the Sea Convention represents a 
significant advance In lnternatlonal envlronmental law, both on 
the general and theoretlcal and on the more specific and 
practlcal levels. As far as Its underlylng assumptions and 
basic theory are concerned, the new Convention reorients 
existing lnternatlonal law so as to lodge the right or power to 
prescribe and apply envlronmental rules and standards In those 
states with the economic, pol ltlcal and other Incentives to do 
so, namely, In coastal and port states. However, one hastens to 
add, It also sets forth certain basic guldel Ines for the 
exercise of such rights and powers, as wel I as concomitant 
responslbll !ties or safeguards to protect the legltlmate 
Interests of other states and their natlonals In their use of 
ocean space. 

Turning to the specific provisions of the Law of the Sea 
Convention, It Is somewhat difficult to determine at what level 
of complexlty to try to approach an overview. I see In the 
audience both a number of Individuals much more famll far than I 
with the environmental negotiations at the Third U.N. 
Conference on the Law of the Sea and some others who may have 
very llttle notion about what the new treaty says and does 
concerning the marine environment. 
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Suffice It to say -- trying very briefly to encapsu late 
Ambassador Yankov's exce l lent remarks the other day -- that the 
Convention deals comprehensive ly with environmental subjects, 
that Is, the protection and preservation of the marine 
environment, leaving aside for purposes of this panel the 
subject of conservation of I Iv Ing resources, which cou ld a l so 
come under the rubric "env ironmenta l ," prlmarlly, although not 
excluslvely, In Part XII. Part XI I conta ins far-reaching 
provisions both on law-making or prescription of environmenta l 
rules and regulations and on enforcement or app l !cation of the 
law . As Ambassador Yankov stressed, It seeks to deal 
comprehensively at differing levels of abstraction with al I of 
the various sources of marine pol lutl on: po l lutlon from l and
based sources, from sea-bed activities In areas under natlonal 
Jurisdiction, from activit ies In the lnternatlonal Area, from 
dumping from vesse ls, and from or through the atmosphere. As I 
said before, In accordance with var ious po l ltlcal-economlc 
theories of 11publ le goods" or "external lt i es" with regard to 
each of these sources, the Convention attempts to lodge In those 
states, with Incentives for environmenta l protection and 
preser vation, the rights and powers necessary to achieve these 
objectives within a carefu ll y balanced system designed to 
protect the legitimate Interests of other states. 

Ambassador Yankov discussed extensively the Improvements In 
the environmenta l provisions of the new Law of the Sea 
Convention over those In the four Geneva Conventions on the Law 
of the Sea, which, as he po i nted out, col lectlvely contai ned 
only three provisions on the protection and preservation of the 
marine environment. Here, I wll I Just try to comp lement that 
discussion by giving a few examp les In various areas of the 
foundations for the prov isions of the Convention, by saying 
something on what Is new In the new Convention, and by 
Indicating what further progressive development of the law may 
be contemplated. 

Yessef-Source Pol futlon 
One thinks first of po l lutlon from ships, as that was the 

pr imary focus of attention during the negotiat ions on marine 
pol lutlon at UNCLOS I I I and as the articles on this subject are 
by far the most detalled of those In Part XI I of the new 
Convention. Whlle sh ips account for on ly a relatively smal I 
part (perhaps 20 percent or less) of the pol lutlon of the marine 
environment, preoccupation with this subject was natural In 
I lght of the sudden and dramatic nature and often catastroph ic 
results of vesse l accidents (the number of Jurisdictions 
typically Involved, I.e., the state of the flag or registry, the 
vessel owners, the cargo owners, the Injured state or parties, 
and sometimes the port of destination), and of the widespread 
attention attracted by these ca l amitous events. 

Delegates at UNCLOS I I I had, of course, an Impressive body 
of law to build upon In the area of vessel-source pol lut lon. 
The I ltany of Important existing agreements ls we l I known: 
beginning back with the 1954 Convention for the Prevention of 
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Pol lut lon of t he Sea by OJ I , through the IM'.> (former ly IMCO) 
1969 Intervention and Civil Ll ab ll lty Conventi ons and 197 1 Fund 
Conventions, the 1972 Co l I lsl on Regulations Convention, leading 
up to t he 1973 Po l l utlon from Sh ips (MARPOL) Convention, the 
1974 Safety of Lite at Sea (SOLAS) Convention, the 1978 
Convention on Training and Certif ication, and the 1978 MARPOL 
and SOLAS protocols. These conventions may already be said to 
have been "generally accept ed" by the International communi ty . 

But UNCLOS I I I bu ilt upon this foundation. The Convention 
not on ly provides t he overa l I framework within which to 
Interpret the Jur isd ict ional provisions of these numerous 
precedents, but It also contains notable Improvements In, or 
"progressive deve lopment" of, the l aw. As tar as prescription 
or law- making Is concerned, article 211 of the new Convention 
recognizes augmented powers of coasta l states to adopt laws and 
regu lations tor the prevention, reduct ion and control of 
pol lutl on from vesse ls, conforming and giving eff ect to 
generally accepted Internationa l r ul es and standards. And on 
the enforcement s ide, probab ly the most notable development Is 
the acceptance or recognit ion for the first time In treaty form 

In artic le 218 -- of the concept of universal port state 
enf orcement jurisdiction : when a vesse l Is voluntari ly within a 
port or at an offshore termina l of a state, that state may 
undertake Investigations and Institute pr oceedings with respect 
to any discharge from the vesse l In v iolation of International 
law, even though the discharge occurred outside Its Interna l 
waters, territorial sea or even exc lusive economic zone . 

Pol iut lon From Land-Based Sources 
Another area that must be mentioned Is pol l utlon from land

based sources, representing 75 percent or more of a l I po l lut lon 
of the marine env ironment. This was probab ly the most 
Intractable problem facing delegates In t he environmenta l 
negotiations at UNCLOS II I, not on ly because of the scope and 
magnitude of the overal I problem, but a l so because of some of 
the Inherent economic and po l ltlcal polem ics Involved . These 
included: dlftlcul tles In Identifying and r egulating sources of 
l and- based po l lutlon; the tact that contro l of land- based 
sources necessarily Involves restriction or reorientat ion of, or 
compensation tor, certa in activities on l and, I.e. at home, In 
the country of origin; and certai n Inherent or perceived 
contl lets between the goa ls of economic deve lopment and of 
env ironmenta l protection. 

The Conference had some law upon which t o bul Id, In the 
form of regional agreements. The 1974 Paris Convention tor the 
Prevention of Marine Pol l utlon from Land-Based Sources relating 
to the North At lantic and Arctic Oceans was quite I lmlted In Its 
scope . There was a lso a rather I lmlted article and annex on 
land-based sources In the 1974 Helsinki Convention tor the 
Balti c Environment. The most comprehens ive reg iona l effort t o 
date ls the Protoco l on Land-Based Sources to the 1976 Barce lona 
Convention tor the Mediterr anean, with efforts underway under 
UNEP auspices to draft s imilar protoco ls tor other areas. 
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Delegates at UNCLOS recognized that their work was a start, 
but only a start, towards deal Ing with the problem of land-based 
sources. Therefore, article 207 of the Convention provides that 
states "shal I adopt laws and regulations to prevent, reduce and 
control pol lutlon of the marine environment from land-based 
sources, Incl udlng rivers, estuaries, pipe! Ines and outfal I 
structures" and that they must take other measures toward these 
ends. Article 207 also provides that states "shal I endeavour to 
harmonize their pol lcles In this connection at the appropriate 
regional level . 11 It adds that states "acting especially through 
competent lnternatlonal organizations or dlplomatlc conference 
shal I endeavour to establ lsh global and regional rules, 
standards and recommended practices and procedures ••• taking 
Into account characteristic features, the economic capacity of 
developing states and their need for economic development." A 
lot of this Is only hortatory, but It Is at least hortatory. 

Other Sources gt Marine Pollution 
Since time Is short, I wll I add only a very few words about 

other sources of marine pol lutlon dealt with In the Convention. 
Ocean dumping Is really a part of the general problem of land
based sources, but It has proved more amenable to International 
prophylactic action, perhaps because Instances of ocean dumping 
have become relatively easy to Identify and, therefore, the 
effective enforcement potential Is greater than with other land
based sources. 

Very briefly to complete the I 1st -- as the much pub I lclzed 
lxtoc spll I In the Gulf of Mexico not long ago and the current 
I lttte-noted major blowout In the Gulf off Iran forcefully 
demonstrate -- pol lutlon from sea-bed sources, In particular, 
offshore drllllng, ls a subject that has received too little 
lnternatlonal attention. The potential for environmental harm 
of deep sea-bed mining activities on the other hand, Is a topic 
about which really very little Is known and the environmental 1st 
objective In this area, as seems to be recognized by the 
Convention, Is necessarily to provide for flexlbll lty to prevent 
unreasonable risks and to deal with new threats as they 
mater I al lze or are perceived. The last source dealt with 
speclflcal ly In the new Convention, pol lutlon from or through 
the atmosphere, Is a bit obscure, except as It may relate to the 
pressing problem of acid rain Involving air-borne transit of 
land-based pollutants or to the Issue of atmospheric nuclear 
testing. However, the Convention at least notes the existence 
of a problem area and commits states to do something about It. 

Other Noteworthy Provisions 
While the source-specific provisions of the Convention 

contain a number of progressive developments, equally welcome 
from the environmental perspective are some Innovations In more 
general, functional provisions. As Ambassador Yankov emphasized 
In h Is remarks, of fundamenta I Importance Is the fact that the 
concept of "protection and preservation of the marine 
environment" ls much more comprehensive than Just combating 
pol I ut I on. 
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Moreover, artlcles 192 and 193 for the first time raise to 
the level of a binding treaty obi lgatlon the responslbll tty set 
forth In Prlnclple 21 of the 1972 Stockholm Declaration on the 
Human Environment: states have "the obi lgatlon to protect and 
preserve the marine environment." As another example, In 
article 204 states for the first time undertake the positive 
responslbll lty to participate In marine pol lutlon monitoring 
programs. And article 206 contains an envlronmental assessment 
procedure mode I ed on the requ l rement for Env l ronmenta I Impact 
Statement under the US Natlonal Envlronmental Pol fey Act. 
Another particularly notable advance ln the law ls found fn 
article 235 on responslbll lty and I labll lty, which provides, 
Inter al la, that "States shal I ensure that recourse Is avallable 
ln accordance with their legal systems for prompt and adequate 
compensation or other rel lef" with respect to marine pol lutlon 
damage caused by natural and juridical persons under their 
jurlsdlctlon. In addition, there are a number of Important 
environmental provisions outside of Part XI I, particularly 
noteworthy among them the envlronmental dispute settlement 
provisions ln Part XV and Its annexes. 

One could give a number of other examples. But the point 
ls, once again, that the Convention ls an "umbrella treaty" 
covering and supplementlng provisions scattered ln a number of 
previous Instruments and providing guldel Ines for future legal 
developments . Just as so much remains to be done to regulate 
land-based and other sources of marine pol lutlon, so too are 
there a number of functlonal areas which suggest themselves for 
the further concentrated attention of the lnternatlonal legal 
community. The general subject of llabll lty and compensation 
for marine pol Iutlon ls, for example, one such area. For the 
legal practitioners It might be noted that the procedures for 
the evaluation of Injury and the assessment of compensation 
could do with a Jot of work on International standardization or 
harmonization. And one would not soon exhaust proposals for a 
plan of future environmental actions. 

CONCLUSION 

To return, however, to the question raised at the outset, I 
hope that what has already been said ls enough to persuade you 
that the argument by critics of the Law of the Sea Convention 
that !ts environmental provisions are superfluous, ls sorely 
misguided . That argument Is erroneous for at least three basic 
reasons. 

First, because It Is simply not true that the new 
Convention merely reiterates and knots together a patchwork of 
provisions from already existing environmental agreements. 
There are a number of Important new elements, In particular, to 
repeat: the exp I felt statement of the general obi lgatlon of 
states to protect and preserve the marine environment, the 
enhanced prescriptive rights of coastal states ln offshore 
areas, the recognition of universal port state enforcement 
jurlsdlctlon, expanded notions of state responslbll lty for 
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environmental protection and for redress of Injury, and so 
forth. 

Second, because environmental agreements often have a quite 
1 lmlted number of parties although their terms may stll I be said 
to have gained general International acceptance. The new 
Convention extends Its umbrella to cover and Incorporate such 
"generally accepted" rules, standards and recommended practices 
and procedures, thereby expanding the scope of their 
appl !cation. It was, of course, expected that more states would 
subscribe to the Convention and Its overal I "package" than could 
be persuaded to sign and eventually ratify, or In any case 
apply, the provisions of particular environmental agreements. 

Third and final ty, because one comes back to the need for 
preservation of the constitutive process whereby the law Is made 
and appl led. Some of the achievements In the conclusion of 
previous ·envlronmental agreements may be attributed to 
negotiation of these Instruments symbtotlcal ly with negotiations 
at the Third U.N. Conference on the Law of the Sea and with the 
expectation that what was being agreed to would come within the 
jurisdictional guide! Ines of, and would be subject to the 
balance and safeguards of, the overal I "package" emerging from 
that Conference. Certainly, rejection of the new Convention, 
which ls, at this point, tantamount to rejection of an entire 
decade of tnternattonal cooperation towards molding a broadly 
mufti lateral consensus, wll I not result In a future 
International cl !mate receptive to the progressive development 
of lnternatlonal environmental law, or perhaps any other kind of 
International law. 

In conclusion, It therefore seems clear that 
environmental lsts should actively support the Convention on the 
Law of the Sea. They should support It for reasons that are 
particular to their own cause, Including the basic environmental 
framework and the elements of "progressive development" 
conta I ned In the new "umbrel I a treaty." And they shou Id g Ive 
It their active support for the same basic reason that a number 
of others with varying Interests are counted among Its 
advocates, namely: the preservation of the lnternatlonal law
making system and, ultimately, of the rule of law on the 
International plane. 
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THE ENVIRONMENTAL RIGHTS OF COASTAL STATE AND 
THE FREEDOM OF NAVIGAT ION 

Helge Vindenes 
Norweg ian Ambassador t o Ch i l e 

SCOPE OF PAPER AND KEY EXPRESS IONS 

The pur pose of this paper is to ana lyze t he r e lat ionsh ip 
between the freedom of navigation and the environmental r ights 
of coasta l st ates In t he exc l us ive economic zone. The 
corr espondi ng Issues of t he r e lati onship between t he 
environment a l ri ghts of the coast a l state and, respect ive ly, t he 
ri ght of in nocent passage In the t erri tor ia l sea and t he ri ght 
of t r ans i t in str a its used for Internationa l navigation wl l I not 
be dea lt with. Nor wi l I t he paper dea l with the jur isdicti ona l 
ri ghts of the por t state . 

What is meant by t he freedom of navigation? Fi rstl y , t he 
term "freedom" w I 11 not here be used In an abso l ute, but i n a 
r e lative sense . Thus , the I Imi tat ions on t he freedom of each 
vesse l whi ch f low f rom par t ic ul ar treat ies t o which a l so the 
f lag st ates are par t ies , suc h as IMO t r eaties , wl I I not be 
considered I Imitations on t he freedom of navigation. The 
freedom with wh ich we ar e concerned here is a freedom of a mor e 
I imited k ind, name ly the freedom from un i latera l Imposition of 
j urisdi ct iona l measures on t he par t of the coasta l st ate . 

Second ly, the t erm "nav igat ion" obv ious ly covers not only 
c iv il Ian, commercia l and non-commerc i a l , but a lso mil itary 
traf f ic. And wi t h regar d t o owner sh ip it is Immateria l whether 
the vesse l s are pri vate or st ate owned. More difficu lt 
quest ions arise with regar d to types of act ivit ies , the most 
important be i ng whether the term nav igat ion shou ld be used in a 
narrow sense , I . e. , covering on ly such act iv i t ies as are 
necessary for t he complet ion of t he voyage . Re lat ed act iv ities , 
suc h as anchori ng or t he carr y ing-out of nava l exerc i ses , woul d 
then not be cover ed by the term. In conform ity with what is 
be li eved to be the r ight interpretat ion of the term navigat ion 
as appli ed in the Convention, t h is paper wil I use it in the 
narrow sense . 

Never the less , the paper wll I a lso, though adm itted ly th i s 
invo lves go ing somewhat beyond t he language of its t itl e , t ake 
up the re lat ionshi p between the environmenta l r ights of t he 
coasta l state and nav igati on- r e lated activ iti es s uch as t hose 
menti oned above . Fur thermore, it wl l I be necessar y in this 
connection to take a look at the fundamenta l question of whether 
In the exc lus ive econom ic zone t he so- ca l led "res i dua l rights ," 
meani ng t he r ights t o authori ze and contro l act iv ities other 
t han t hose dea lt wi t h expr ess ly by the Convent ion, I le with t he 
coasta l state or with the internationa l commun ity . 

Tur n ing t o t he t erm "environment a l rights of t he coasta l 
state, " in the paper t his wt 11 be I im ited t o those 
j uri sdictiona l r ights of regul at ion and enfor cement which t he 
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coasta l state enjoys In t he exc lusive economic zone for the 
pur pose of protecting the marine environment. One should not 
for get, however, that In add ition to such jurisd ict iona l r ights 
the coasta l state a l so enjoys a who le range of materia l r ights 
of env ironmenta l protection , such as t hose fl ow i ng from lr.-K) 
convent ions and the vari ous conventions on dumpi ng, as we l I as 
from many Important prov is ions in the Law of the Sea Convent ion 
i tse lf. 

SURVEY OF THE LIMITAT IONS ON THE FREEDOM OF NAV IGATION 
REPRESENTED BY THE ENV IRONMENTAL RIGHTS OF THE COASTAL STATE 

Obvious ly , In deal Ing with those I imitations on the f r eedom 
of nav igat ion whi ch ar e t he consequence of t he env ironmenta l 
rights of the coasta l state, t he focus of attention must be on 
those prov i sions of t he Convent ion which deal with vesse l source 
po l I uti on . 

Here, the sal lent point is that these provisions do not 
g ive t he coast a l state any genera l po l l ut lon j uri sd ict ion In the 
exc l usive economic zone, nei t her with r egard to the right to 
regul at e nor in terms of the r ight to enforce appli cab le 
r egu I at ions . In read ing t he text of the Convent ion, It is 
impossib le , at least for t he author of this paper , t o escape t he 
conclus ion that in most essential issues the interests which 
prevai led in t he negoti at ions were those of the mari t ime power s. 

Fi rst ly, t he regulatory capacity of the coasta l state 
Car t I c I e 2 1 I, paragraphs 5 and 6) Is cont I ned to I aws and 
regulations "conforming to, and g iving effect to, general ly 
accepted inte r national ru les and standards estab li shed t hrough 
the competent internat iona l or gan izat ion or general di p lomati c 
confer ence ." Even in the case of part icu l arl y vul nerable 
geogr aph ic areas (arti c le 2 1 I, paragraph 6), the power of the 
coasta l state to adopt national laws and r egu lations more 
stri ngent than the internat iona l ones Is contingent upon the 
"competent internationa l organ ization" approving such laws and 
r egul at ions wi t hi n t we lve months. As such laws and r egulations 
do not become applicable to foreign vesse l s unti I after f i fteen 
months , ther e Is an inbuil t guarantee against their bei ng 
app l ied on a provis iona l basis . A further condition ls that t he 
add it iona l regu lat ions concerned do not app ly to "design, 
construct ion , mann i ng or equipment ." 

In sharp contr ast to this prov i s ion deal Ing with vu lnerab le 
areas general ly stands artic le 234 on lee- covered a reas. Th is 
art ic le does g ive a right of un il atera l regu l at ory jurisd ict ion 
and enforcement jur isd ict ion to the coasta l state . Onl y in this 
particular case did the two major maritime powers , the US and 
the USSR, f ind it poss ible to accommodate t he pressure for a 
general coast a l state jur i sdiction on vesse l source poll ut i on in 
t he EEZ. Thus , the f ina l resu l t of the c la ims f rom coasta l 
states in Africa, Latin America and many parts of Asia for a 
genera l coasta l state jurisdiction on vesse l source po l lutlon 
with in 200 miles was I imited to a clause g iving such 
jur i sd ict ion to a relative ly sma l I number of countries In polar 
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regions, and restricted to the ice- covered parts of their 
exclus ive economic zones. 

Baslcal ly, the only regulatory competence which coasta l 
states In accordance with the Convention genera ll y enj oy in the 
area of vesse l source pollution In the EEZ ls the right to 
transform Into their leg is l ation such r egu lations as have met 
with genera I i nternat Iona I approva I • Leav ing as I de the Issue of 
the criter ia for determin i ng when a ru le has become genera ll y 
acceptable inter nationally, this hardly amounts to the 
acqu isition of significant new coasta l state Jurisdict ion . 

Turni ng then to the enforcement rights of the coastal 
state, and we are stl I I In the area of vessel source pollution, 
one might have thought that in order to offset the absence of 
any real standard- setting competence for the coastal state, the 
coasta l state would at least ach ieve a genera l power to enforce 
internationally agreed rules and regulations. However, also on 
this point the marit ime powers fought a fair ly successful battle 
at UNCLOS I I I, though not with such complete success as with 
regard to the question of regu latory competence. Although 
article 220, paragraph 6, does give a certain right to the 
coasta l state to Institute proceedings , Inc lud ing detent ion of 
the vessel, this right is so c ircumscribed as to apply only 
where the violation has consist ed In a discharge, and then on ly 
if such discharge has "caused major damage or threat of major 
damage . " 

In addition to this highly circumscribed right to arrest 
and prosecute, there Is also a right to stop a vessel and to 
carry out Inspection. As elaborated In t he Convention (article 
220, paragraph 5), this right is somewhat broader than the right 
to arrest, the main difference be ing that In this case It is not 
necessary that the discharge has caused, or ls threatening to 
cause , "major damage. " For a right of Inspect ion to exist, It 
is sufficient that the discharge ls "substantial" and that the 
po ll ution which it has caused, or ls threatening to cause, Is 
"significant." Nevertheless, It Is clear that even in the case 
of the right to stop and Inspect, the competence given to the 
coasta l state fa l Is far short of any general power to enforce 
even International ly agreed ru les. Thus, the coastal state Is 
bar red from Inspection of any vessel for the purpose of 
establ ishlng whether it conforms to appl !cable rules on 
construct ion, manni ng, equipment and design. Only where a 
significant and ii lega l discharge has taken place can action be 
taken and even then on ly under the condit ions mentioned above. 

In the case of less serious transgr ess ions, a l I the coastal 
state can do Is to "requ ire the vesse l to give i nformation 
regard Ing I ts Identity and port of registry, its I ast and its 
next port of ca l I and other re levant Information required to 
estab l ish whether a vio lat ion has occurred" (article 220, 
paragraph 3) . 

This strict limitation of the powers of the coastal st ate 
with regard to vessel source pol lutlon In its EEZ contrasts 
sharp ly with the much broader power s which the Convention 
extends to it in respect of dump Ing . Dumping, however, is not 
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an act iv ity which Is part of norma l navigation, or a consequence 
of navigation, and the maritime nations , therefore, found it 
possib le to agree to the coasta l state having both regulatory 
rights (article 210 , paragraph 5) and enforcement rights 
(artic le 2 16, paragraph la) as far as dumpi ng Is concerned . 

Such competence as the coastal state has In enforcing 
app l lcable environmental regulations on foreign vessels, whether 
In relation to vesse l source po l lutlon or to dumping, is sub ject 
to the special safeguards which are set out In the articles 223 -
233 of the Convention. The content of these safeguards wi I I not 
be examined here, but In their tota li ty, they amount to a 
considerable additional weakening of the posit ion of the coasta l 
state. In this connect ion, reference Is a l so made to the 
dispute settlements provisions in article 292 on the "prompt 
release of vessels and crew ." 

Furthermore, It is necessary to note that warsh I ps and 
other state-owned or state- operat ed sh ips on "government non
commercia l service" are exempt from the provis ions of the 
Convention dea l Ing with the protection and preservat ion of the 
mari ne env ironment (arti c le 236) . Thus, t he Convention appl les 
the principle of sovereign Immunity for warships not only In 
relation to the enfor cement powers of the coasta l stat e, but 
also In relation to Its regulatory competence . However, f lag 
states must ensure that such vessels "as far as Is r easonab le 
and pract icab le" act i n a manner consistent with the Convention . 

The exercise of the sovereign rights which the coasta l 
state enjoys for t he purpose of the economic exp lo itat ion and 
exploration of the EEZ wll I, of cour se, pose certain problems 
for the exercise of the freedom of navigation. However, as 
these sovereign rights are not speclflca l ly "env lronmental " In 
character, the pr ob lem of how they are to be balanced against 
the right of freedom of nav igat ion fa l Is genera ll y outside the 
scope of this presentation. , One aspect which shou l d be 
ment I oned, however, is the right of the coast a I state to 
estab l lsh safety zones around fixed and f loating installations 
(artic le 60, paragraphs 4 and 5) . Here, we have an examp le of 
the Convention laying down criter ia for the balanc i ng of 
activities under the jurisdiction of the coastal state against 
other act ivit ies which are not subject to coasta l state 
jur i sdiction. Article 60, paragraphs 4 and 5, provides, inter 
al la, that the coasta l state may, wher e necessary, establ lsh 
reasonable safety zones and that the breadth of such zones sha l I 
be determined by the coasta l state. However, this breadth may 
not exceed 500 meters, except as authorized by general ly 
accepted International standar ds or as recommended by the 
competent Internationa l or ganization. Here again , we see how 
the maritime powers have succeeded In closing what would 
otherwise have been an openi ng for the coasta l state using 
environmenta l concerns at Its own d iscret ion for the purpose of 
regulating navigation In the EEZ. 
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THE QUEST ION OF GENERAL ENV IRONMENTAL JUR ISD ICT ION FOR 
THE COASTAL STATE 

In the above are mentioned the more important of those 
spec ific envi ronmenta l ri ghts of the coastal state wh ich have a 
bearing on the freedom of navigation In the EEZ. The next 
question Is whether the genera l environmenta l juri sdiction as 
set forth In artic le 56, paragr aph 1 b (iii), adds anything to 
these specific provisions. The answer clear ly Is no, as 
article 56, paragr aph lb (I I i) , onl y speaks about juri sdicti on 
"as provided for In the re levant provisions of this Convention." 

More diffi cu lt is the quest ion of whether paragraph la of 
the same art icl e, conferri ng on the coasta l state sovereign 
rights for the purpose of exploring, expl oit ing, conserving and 
manag ing the natural resources of t he EEZ, does not establish a 
general j uri sd ict ion In env ironmenta l matters, go ing beyond that 
referred to In paragraph b (II i). This certainly is a possible 
interpretat ion, a lthough It does give ri se to the question of 
why a separ ate sub-paragraph on env ironmenta l juri sdiction was 
included i f this aspect was to be regarded as covered a l ready. 

If such a genera l coasta l stat e env ironmental j uri sdiction 
In the EEZ Is deemed to exist, covering situations other than 
those which are dea lt with In the speci fi c provisions, we shoul d 
cons ider whether there exists a general principle of 
i nterpretation offer ing guidance as to which of the two sets of 
rights should norma ll y take precedence In case of co l I Is l on, 
envi ronmenta l jurisd iction or the right of freedom of 
navi gat ion. 

It Is the contention of th is paper that no such general 
pr incip le of Interpretat ion ex is t s . The Convent ion does not 
indicate a genera l pr iority as between the spec i fied ri ghts of 
t he coasta l state and the specified rights of the international 
communi ty. On the cont r ary , It envi sages that these two sets of 
r I ghts are to be regarded as equa I In Importance. Without the 
estab l lshment of such equa l lty, consensus at the Conference 
wou ld not have been possib l e . 

Thus, while in article 56 the coastal state is g iven 
sovereign ri ghts for the purpose of economic exp lo itation and 
exploration of t he EEZ, article 58 establishes, Inter al la , that 
other states wi l I enjoy the f r eedom of nav igation . Although in 
the latter art icl e there Is a phrase to the effect that t h is 
freedom "sha l I be subject to t he relevant pr ovisions of this 
Convention," th is should not be read as r eferring to arti c le 56, 
but as a reference to the many speci fi c pr ovisions in other 
artic les which, part icu lar ly In the ar ea of marine pol iution, 
qua li fy the freedom of navigation . Otherwi se, we wou ld be 
disturb ing that ba lance of equa l lty between the two sets of 
ri ghts on whi ch the Conventi on Is based. 
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This balance of equality is emphasized both by article 55 
in its reference to ''the rights and jurisdiction of the coastal 
state and the rights and freedoms of other states" and in the 
structure of artic les 55, 56 and 58. Thus, whi le artic le 56 
speaks of the rights, jur isdiction and duties of the coastal 
state, article 58 dea l s with the rights and duties of other 
states. Furthermore, both articles inc l ude a phrase cal I Ing tor 
"due regard to the rights and duties" of the other side (article 
56, paragraph 2, and article 58, paragraph 3). 

THE QUEST ION OF RESIDUAL RIGHTS 

So tar the focus has been on situations where the exercise 
of coastal state environmenta l jurisdiction would affect the 
freedom of navigation. The freedom of navigation Is important 
not on ly from the point of view of commercla l shipping, but 
also, obviously, tor military activities. Therefore, to the 
extent that the provisions of the Convention protect the freedom 
of nav igation, they are of importance to those powers which give 
paramount weight to the maintenance of the i r global military 
freedom of action. 

However, navigation Is not the only form of mil ltary use of 
the marine environment. There are other actual and potential 
uses, some of them of great strateg ic importance. Perhaps the 
most obvious of these is the use of the marine environment for 
purposes of monitoring the activities of others through the use 
of I istening devices. There are also military activit ies which 
are related to navigation, I Ike the holding of nava l exer cises 
and the positioning of warships in readiness for act ion. 
Although some of these activities could perhaps be regarded as 
coming under the term "navigation" in its broadest sense, this 
is somewhat uncertain and it would anyway clearly not apply to 
al I of them. 

From the point of view of the superpowers and their 
respective a l I ies, it was of great importance during the 
Conference to ensure that the protection against the exercise of 
coasta l state jurisdiction given to navigation, should extend 
also to these other forms of mil ltary use of the marine 
environment. To obtain such protection was, however, not an 
easy negotiating task, particularly as, for obvious reasons, 
there was no inc l I nation to specify the types of act ivity 
concerned. 

The central element of the solution to this problem worked 
out after intensive behind-the-scenes negotiations Is to be 
found in artic le 58, paragraph I, of the Convention. This basic 
provision on the rights and duties of other states in the EEZ 
mentions, in addit ion to the freedoms of navigation and 
overfi ight and of the laying of submarine cables and pipel Ines, 
"other internationally lawful uses of the sea related to these 
freedoms, such as those associated with the operation of ships, 
aircraft, and submarine cab les and pipe! Ines." 

Although this formula obviously went a long way towards 
meeting the needs of the s uperpowers and their al I les to ensure 

~9 



that their mil ltary freedom of action would not be unduly 
restricted by the establ lshment of EEZs, It did not dispose of 
the problem ent ire ly . A need was felt to protect not only those 
mil ltary uses which exist today, but a lso the application of 
such mil ltary techno logy as wi l I be developed in the future. 
Such future technology might conceivably be of kinds which could 
not be said to be "related to" the freedoms of nav igation, etc., 
I lsted in artic le 58, paragraph I. 

As by its very nature this problem could not be solved 
through the elaboration of specific clauses for the types of 
uses concerned, a need was fe lt for some sweeping formulation 
which would make c lear that al I activities not expressly p laced 
by the Convention under coastal state jurisdiction would be 
"free for al I." One way of doing this would be to Insert a 
clause proc laiming that the EEZ retained its character of "high 
seas." Some delegations insisted for a long time on such a 
c lause, but they met with strong resistance from the members of 
"the group of coastal states, " a l I of whom were of the opinion 
that the EEZ must be regarded as a zone sul generjs, neither 
part of the high seas nor of the territorial sea. 

it ls the latter approach which the Convention reflects 
(see article 55). With regard to the underlying question of 
jurisdiction over activ ities not mentioned in the Convention, 
the key clause ls article 59, "the Castaneda formula." The 
point of this artic le, which on the face of It ls a clause on 
the settlement of disputes and which Is intentionally vague In 
its selection of criteria, ls to make c lear that the Convention 
does not contain a general answer to the question of 
jurisdiction over activities other than those referred to in the 
Convention itself. 

SOME GENERAL OBSERVAT IONS 

The provisions of the Convention are very detailed and 
complex. This ls the case not least in the chapters with which 
we have been dealing In this paper. For an understanding of the 
Convention, It ls helpful to recognize that Its complexity and 
length, at least as far as questions of Jur isdiction are 
concerned, ls due not to the inherent comp lex ity of the issues 
as such, but quite simply to the need to reach a so lution 
acceptab le to al I. In order to reach a consensus so l ution by 
building bridges between positions, it became necessary to sp l it 
those concepts on which opposing positions were adopted into 
their various constituent parts. On ly in this manner could the 
necessary "building blocks" for a consensus based on compromise 
be found. 

Thus, in the case of coastal state jurisdiction over 
navigation for the purpose of protecting the marine environment, 
wanted by some and rejected by others, the term jur isdiction had 
to be spilt first into regu latory jurisdiction and enforcement 
Jurisdiction. The hope was that a comprom ise cou ld then be 
worked out on the basis of reserving the standard setting rights 
for flag states and the International community, while a l lowing 
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the coasta l state to enforce Internationally agreed standards . 
However, even this proved too slmpl lstlc to "fly." It 

therefore became necessary, as we have seen above, to sp l It a l so 
the concept of enforcement jurisdiction Into Its various 
component parts ( l nvest l gat l on, l nspect ion, detention, etc . ) and 
to do the same with regard to regulatory jurisdiction by working 
out differentiated so l utions for vessel source pol lutlon, 
dumping, ice- covered areas, etc . 

No attempt wl l I be made ln this paper to describe any 
further the evo lutlon of this long process of mutua l 
accommodation. However, it Is Interesting to note, as a l ready 
pointed out, that the consensus which eventually emerged does 
not seem to I le l n the centre but ts leaning rather heavi ly ln 
the direction of the positions taken by the maritime powers. 

What are the r easons for this? In the view of the author 
of this paper, the main reason ls the difference between the 
majority of coasta l states and the maritime powers with regard 
to the r elatlve pr iorities of their respective Interests. For 
the major ity of coasta l states, the main concern at the 
Conference was always the need to ensure their sovereign rights 
with regard to the natural resources in the EEZ. Compared to 
this overriding need, the desire to obtain environmenta l 
jurisdiction over navigation in the EEZ was a lways an objective 
of secondary rank, a l though, obvious ly, this was rare ly 
adm itted . 

For the maritime powers, the situation was very different. 
For them the ma i n concern was to ensure that the resource rights 
l n the EEZ 1s, which the US had good reasons not to oppose and 
wh ich the USSR already In 1974 obvious ly regarded as an 
unfortunate but lnevltab le future deve lopment, should not ln any 
significant way l lmlt the freedom of navigation or, for that 
matter, any of the mil ltary uses of the sea. They therefore, 
consistently and successfu ll y, and with the support of most 
other Industria l !zed countries, opposed the attempt of coasta l 
states in Africa, Latin America, and Asia to win acceptance for 
a general coastal state environmental jurisdiction over 
navigation In the EEZ as a desirable corollary to the sovereign 
rights with regard to its exploitation and exploration. 

THE CONVENT ION AND OTHER SOURCES OF INTERNATIONAL LAW 

Some of the leading maritime powers have chosen not to sign 
the Convention, and we must take a look at the question of how 
this wl l I affect the re lationship between the freedom of 
navigation and the environmenta l rights of coasta l states. Do 
these rights depend entirely on the Convention? Or wll I the 
coastal states be able to argue that the provisions of the 
Convention on coastal state rights represent no more than a 
codif icati on of what has evolved a lready on the bas t s of other 
sources of law? Wl l I they perhaps even be ab le to say that the 
Convention amounts to a restrict ion on coastal state powers when 
compared to a l ready existing rights? 
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The establishment of 200- mii e zones, in which the coasta l 
states c l aim sovereign rights with r egard to the exp lor ation and 
exploitation of the natural resources, did not await the outcome 
of the Law of the Sea Conference. in the great majority of 
cases, such zones were estab l !shed already in 1976-78 on the 
basis of an expressed doctrine to the effect that sufficient 
foundati on for such measures already ex i sted in internationa l 
law. Furthermore, it shou ld be noted that those states whic h 
did not find this deve lopment to thei r I iking acquiesced 
nevertheless, In the great majority of cases, and Indeed often 
cooperated with it . Genera ll y speak ing, those states whose 
distant- water fishing interests were affected by the new zones 
chose the way of acqu iescence and bi later a l negoti ation, rather 
than the way of protest and conf l let. 

In the v iew of the author of this paper, t here can 
therefore be I itti e doubt t hat a lready in the second half of the 
sevent ies ther e existed a genera l internat ional recognition of 
the coastal s tates ' sovereign rights t o the natural resources in 
a zone extendi ng up to 200 mil es from the coast I ine. A fa irl y 
broad International consensus had developed to the ef fect that 
the app l !cation of these sover eign rights need not await the 
outcome of the Conference. 

However , resource j uri sd iction is one thing, environmenta l 
jurisdiction affecti ng navigation qu ite another. Whil e it is 
true t hat a number of the states which during the seventies 
extended thei r r esource jurisdiction to 200 mil es Included 
provisions on environmental powers affecting navigation In their 
new legis lat ion, the lega l ity of such clauses was bei ng 
seri ous ly cha ll enged by the mar iti me powers during t he sess ions 
of the Conference. And the maritime powers which themselves 
extended resource Jurisdiction to 200 mil es in the years 1976-
78, Including the US and the USSR, a l I carefu l iy avoided 
includi ng coasta l state powe rs over vesse l source po i lut ion in 
their new 200- mil e legislation. 

Norway for its part chose a middle road. The Act on the 
Economic Zone of Norway, a zone which was estab li shed with 
ef fect from January 1, 1977, does conta in a clause empowering 
the government to estab li sh ru les and regulations on 
env i ronmenta I pr,otect ion w I th In the zone in accordance w I th 
international law . However, the government decided to await the 
outcome of the Confer ence before taking action on t he bas i s of 
this prov ision. Indeed, as of today, there are stil I no 
spec ifi c rules estab i lsh ing Norweg ian jurisdiction i n t he 
Norwegian economic zone with regard to vesse l source pol iut ion. 

Th is paper wli I not attempt to analyze In more deta i I the 
question of whether and, if so, to what extent -- other 
sources of I nternat Iona I I aw g Ive suffici ent bas Is for 
un il ateral coasta l state env ironmenta l jurisd iction affecting 
nav igation In the EEZ. it shou ld, however, be po inted out that 
when in the middle sevent ies so many coastal states estabi !shed 
200-mile zones in which they assumed sover e ign ri ghts over the 
natur a l r esources, they were act ing in accordance with what was 
an "emerging conse nsus " at the Conference . In cons idering 
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whether other sources of law than the Conventi,on, the latter 
non-existent at the t ime, were sufficient as a basis for the new 
zones, a major factor was, obvious ly, this compatlb il lty with 
the emerg ing Conference consensus . 

The view of the author of this paper Is that a l so with 
regard to the element of jurisdiction In respect of vessel 
source pol lution, the test of the lega l lty of the powers assumed 
by the coasta l state shou ld be the compatlb il lty of these powers 
with the consensus which emerged at the Conference . This 
consensus Is now ref lected In the Convention Itse lf. 
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AN ACT ION PLAN FOR COMPE TENT INTERNATIONAL ORGANIZAT IONS 
ON MARINE POLLUTION 

J. Alan Beesley 
Ambassador for Disarmament 

Government of Canada 

INTRODUCTION 

It is a wide ly he ld view that the fate of the 1982 Law of 
the Sea Conventi on wil I have an important effect upon the Un ited 
Nations itself. Thi s is particular ly significant in I ight of 
the numerous attacks upon the U.N . emanating from various 
quart ers. Two successive Secretary- Gener a ls of the U.N. have 
pointed to the Law of the Sea Convention as one of t he most 
successfu l achievements of the U.N., as have many Heads of St ate 
and Heads of Government. By the same token, the fate of th e Law 
of the Sea Convention may raise to some s ignifi cant deg ree , when 
cons idered in th e context of changing att itudes towards the 
U.N., the quest ion as to whether we wish the U.N. to go the way 
of the League of Nat ions . It is wel I known that the two 
international institut ions created by the Convention, the 
Interna t ional Sea-bed Authority and the Interna t iona l 
Enterprise, ar e opposed by a handf u I of powerf u I states . It is 
widely recognized that the Convention delegates to a seri es of 
other interna t ional inst i tut ions important standard-setti ng , 
l aw- creat ing, and conservation and monitoring functions . With 
the notab le except ion of the delegation of Portugal, 
part icul arly Dr. Mario Ru ivo, now Secr etary of th e 1.O.C., 
insuffic ient at t ention has been g iven t o this issue, and it is 
not overstating the s ituation to suggest t ha t unless a 
coordinated acti on p lan is deve loped to ensur e that the 
"compet ent internat ional organ izat ions" carry out their assigned 
tasks , a threat to the success of the Convention wi l I arise from 
the impat ience of the coastal states concerned to cope with 
urgent po ll ution prob lems . Thi s is particu lar ly true in the 
field of the preservation of the marine environment s ince the 
Law of the Sea Convention was del lberately devised as an 
"umbrell a convention" which de l egates to various global and 
r eg iona l inst ituti ons most of the t ask of ens uring that the 
substantive provisions of the Convention des igned to protect and 
pr eser ve the ma ri ne env ironment are imp lemented. 

Much of the internat ional legis lat ive process has been 
comp let ed , but much st il I remains to be done. Per haps more 
important ly, the impl ementat ion and app li cation of t he 
Convent ion depend upon t he development of effect ive enforcement 
laws , inc l uding in parti cu lar l iab ility and compensati on , a 
fi e l d which requ ires much further work . A preliminary but basic 
question r e lates t o the apportionment of s uch tasks amongst the 
ex ist i ng internat ional intergovernmenta l organizat ions. It is 
the thes is of th is paper that what is needed is, in the words of 
Peter Thatcher, who was a d is tinguished international pub I le 
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official serving with 
cooperation of states 
env ironment, " which would 
activities , guard against 
necessary momentum for 
uncompleted work. 

UNEP, "a univer sal forum for the 
in the pr eser vat ion of the marine 
ensure the necessary coordination of 
overl apping functions, and provide the 
continuing action on a whole range of 

THE NATURE OF INTERNAT IONAL INSTITUT IONS 

It is we l I known that much of the Convention re lating to 
the marine environment had its orig in in the U.N . Conference on 
the Human Environment, held in Stockho lm in 1972 . As one of the 
de legates to that conference and the r epresentative of a country 
seeking to deve I op consensus upon a series of I ega I pr inc i p I es 
directed to the protection of the marine environment, wh ich 
might later be translated into techn ica l ru les by institut ions 
such as IMCO (now IMO) and new substantive rules of law in the 
Law of the Sea Conference, I can attest to the widespread 
satisfaction on the attainment of agr eement by consensus on such 
principles , particularly Principle 21 that "states have the 
ob I i gat ion to protect and preserve the mar ine env ironment." As 
a participant in the 1973 London Dumping Conference, I witnessed 
the agr eement, agai n by consens us, on an effective Dumping 
Convention based on the innovative "bl ack I ist /gray I ist" 
approach pioneered in the Oslo Convention. However, shortly 
afterwards on being posted to Vienna as Ambassador to Austria 
and Canadian Governor on the Board of Governors of the 
Internationa l Atomic Energy Agency, I rece ived some usefu l 
lessons on the nature of internat iona l institutions, even though 
I had already worked close ly within the U.N. system in New York , 
Geneva and Par is for over ten years . The lesson is a s imple and 
se I f-ev i dent one : i nternati ona I institutions are on I y as 
et f ect i ve as their member states perm it them to be . I ought not 
to have been surprised t o discover in Vienna that the same 
s t ates which had expressed varying degrees of opposition to the 
Stockholm Pri ncip les and to the London Dump i ng Convention were 
equa lly active in the IAEA and in the related act ivities of WHO 
In seek ing to preserve the oceans as a dumping ground for 
radioactive waste. 

I found at my first meet ing of the IAEA Board of Gover nors 
that a "mode l" or act ion p lan had been devised for dumping 
radioactive waste in the ocean which did not, in my layman's 
view , provide adequate safeguards . I had been under the 
impression that the dec is ion at the London Dump ing Conference to 
de l egate such decisions to the IAEA was of itse l f an ample 
safeguard. As a resu l t of a series of quest ions not onl y by me, 
but a l so by representatives of Sweden, Aust r a l ia and the Federal 
Republi c of Germany, we found that the Secretari at experts were 
a l so unh appy with the dumping p lan, but had dutiful ly prepared 
it in accordance with the instructions of governments . They 
we lcomed the request to deve lop a new mode l providing mor e 
str ingent safeguards . The eventual dec ision was in accor dance 
with the high ly responsib le approach traditiona ll y fo l lowed by 
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the IAEA, both on non- prol iteration and on preservation of the 
mari ne env ironment. The poi nt of my anecdote is that it i s not 
enough to delegate important tasks to international 
institutions, part i cular ly to unnamed "competent internat ional 
organizations , " and assume that everything necessa ry wi ll be 
done through some inev itable process. In the fi eld of 
mu l ti lateral dip lomacy and particular ly in the case of law
making activit ies, there is no princip le of automatic ity. 
r emain of the view that the preservation of the marine 
environment, more perhaps than any other f ield of activity 
covered by the Law of the Sea Convention, requires a very 
activist multi - d isciplinary approach based upon a continuing and 
determined comm itment to the preservat ion of the environment . 
It is to the credit of the internationa l community and to t he 
international institutions t hrough which action is taken to 
protect the marine env ironment that in the decade since the 
Stockho lm Conference so much has been ach ieved, particular ly 
through UNEP ' s Regional Seas Programme . 

NEW ENV IRONMENTAL LAW 

A I itt le less than ten years ago in an article on the 
Canadian approach to international environmental law, I 
expr essed the view that international environmental law is 
inadequate both in scope and s ubstance: in scope in that it is 
incomplete and in substance in that it is inconsistent, 
f r agmentary and in large part inchoate. The article argued that 
internationa l environmental law must be developed on the basis 
of the princ iple that al I states have the duty to preserve the 
environment and that states must accept res pons i bi I i ty for any 
damage they cause to the env ironment of another state or the 
environment beyond any stat e ' s jurisdict ion. The article 
s uggested further that both substantive and ad j ect i va I I aw must 
be deve loped so as to enab l e effective applicat ion of this 
pr incip le, either through exist i ng institutions or through new 
ones, includ ing those established for the purpose of resolving 
environmenta l d isputes . 

It is not necessary for me to reiterate the importance 
attached by Canada to the 1909 Boundary Waters Treaty between 
Canada and the US, one of t he ear l iest international agreements 
prohibiting water po i iution, nor to the Trail Smelter 
Arbitr ation, in wh ich Canada accepted r esponsibi l ity for the 
acts of a private concern wh ich was damaging the environment of 
a foreign Jurisdiction. Suffice it to say that Canada's 
approach to the Stockholm Conference , the London Dumping and 
IMCO Conventions and to the Law of the Sea Conference was based 
on these important early precedents. The environmental 
provisions of the law of the sea negotiations are, I ike a l I of 
the prov is ions in t he Convention, the resu l t of a series of 
accomodations and compromises . No state was successful in 
who ll y obtain ing its ob j ectives. I doubt, however, if any state 
takes mor e satisfact ion than does Canada from the who le new 
chapter of law relating to th e preservation of the marine 
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environment which emerged from the intensive negotiations on the 
series of controversial and divisive issues which we faced and 
resolved. For the first time, we now have a clear-cut 
ob i igation of states to serve the mar i ne environment: article 
192 states categor i ca I I y that "states have the ob I i gat ion to 
protect and preserve the marine environment." Chapter XI I of 
the Convent ion sets out the detailed and sometimes complex 
series of compromises between coastal states and flag states, 
including a l so the concept of port state jurisdiction, which 
emerged from our years of negotiations under the capable 
chairmanship of Alexander Yankov of Bulgaria, who is with us 
today. 

It is not my function to analyze these provisions and other 
environmental prov1s1ons of the Convention, except to refer to 
those requiring action by international inst i tutions. I wou l d 
be remiss, however, if I did not express my view that if the 
Conference had achieved nothing but the creation of this whole 
new chapter of law, the Conference would have been a worthwhile 
expenditure of time, action and money, since this chapter 
constitutes a great achievement of the U. N. system . When it is 
coupled with the series of innovative provisions for third-party 
settlements of disputes, the Convention must be regarded as a 
tremendous accomplishment. Of course, a question arises, 
although not strictly within my mandate , as to how much of the 
new env i ronmenta I I aw can be deemed to have emerged as sett I ed 
I aw th rough the customary I aw creation process and whether 
recourse to third-party sett lement procedures can exist for non
parties to the Convention. In another paper, a member of this 
panel argues that the major maritime powers were the winners in 
the batt le with coastal states over coasta l state environmental 
jurisdiction . One wonders what the eventua l outcome of that 
batt I e w i I I be if the treaty does not come into force, given the 
extent to which states have delegated standard- setting powers to 
internationa l organizations while reserving to themselves 
certain enforcement powers. 

STATE PRACT ICE 

Before turning to the question of an action plan for 
international organizations, it is necessary to consider the 
rights and duties of states pursuant to the Convention. Even 
the most cursory read ing of the Convention indicates the need 
for every state, both signatories and non- signator ies, to make 
a detai led analysis of the Convent ion and to measure its 
national legis lation against the yardstick of the Convention In 
order to determine what amendments to existing legis lation are 
required and what new legis lat ion is needed . Ideal ly, a process 
of g loba l harmonization and legis lation is required. The 
arguments against "pi ck i ng and choosing" with respect to the 
provisions of the Convention app ly particu l arly to the need for 
national env i ronmental legislation. It ls said, for examp l e, 
that the two major powers sti I I have legis lation permitting the 
setting of construction standards for vesse l s passing through 
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their territorial seas. Numerous oth er examples might be cited, 
but t here is no need to belabour the point. It is not enough , 
however , to argue that the Convent ion codifies or cr eates 
customary law on the preservation of the marine environment. In 
no other field, except perhaps in the case of the deep sea-bed, 
is there s uch a requ i r ement for specif ic ki nds of national 
legis lation to enab le states to comply with the Convent ion or, 
alternative ly, to argu e that on the basis o f stat e practice the 
Convention mer e ly cod ifi es customary law. 

THE HEALTH OF THE OCEANS 

There is one further pre lim inary question which should be 
addr essed before considering the prob lem of the ro le of 
international inst ituti ons and the need for a global action 
pl an, name ly the present state of the oceans. The subject is 
too vast to permit anything but the most summary reference to 
the issue. Fortunate ly, there is a recent au t horitative 
statement on the sub ject to which one can turn. I refer to t he 
report entitl ed "The Health of the Oceans, " whi ch is No. 16 of 
UNEP1 s Regiona l Seas Reports and Stud ies . The study was made by 
the "Jo int Group of Experts on th e Sc ient i fi c Aspects of Mar ine 
Po l lution, 11 and it took this Group four years to prepare t he 
study. From now on, t he GESAMP experts plan to issue every four 
years an updated review of the s tate of po l lutl on of the wor ld 's 
oceans . It is of interest that the report was prepared in 
coope rat ion with the U.N., FAO, UNESCO, WHO, WMO, IMO and th e 
IAEA. 

The repor t was r e lat ive ly reassuring with respect to those 
areas far from land with whi ch f ew of us come into contact very 
frequently. Presumab ly, it wil I take time to degr ade to a 
dangerous degr ee the environment of the vast areas of deep ocean 
space. However, the report makes c lear that: 

Po llution is gene r all y most severe in semi 
enc losed marginal seas and coastal wat ers border ing 
hi ghly popul ated and industrialized zones. Such areas 
have substant ia l concentrati ons of contami nants from 
land-based sources . The envi ronmental effects vary 
from one part of the coast a l zone to another , 
depending on the type and volume of the wastes and the 
nature of coasta l activiti es. Many po llutants 
introd uced to the coasta l zone remain there, at least 
temporar i I y. 

Effects of o il re leased into the marine 
env ironment depend on the type of oi l, the na ture of 
the ecosystem affected, and on a var iety of physical, 
chem ica l and bi o logica l processes that may be 
operative at the time of r e l ease. Oil spl l I effects 
on pelagic communi ties ar e r are ly drastic and r ecovery 
is us ually a question of weeks or months. Impact on 
intertida l and subtida l communities may be sever e with 
recovery t ak ing years or decades, parti cu l arly in the 
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shore l ine commun ities where o il penetrates the 
sediments; o il on beaches can serious ly affect thei r 
crnenity as recreat ional areas. Birds are particular ly 
at risk, but there is no evidence that oil a lone can 
threaten species survival. 

The vast bulk of marine fishery resources, more 
than 90 percent, is located in continental shelf areas 
and in the upwel l ing regions of the oceans . Coastal 
fisheries are particu larly exposed to the effects of 
po l lution, since the h ighest concentration of metals, 
ha logenated hydrocarbons, petro leum hydrocarbons, 
suspended so l ids, and I itter are found in these areas. 
Effects of po l lution on fisheries tend as yet to be 
local or regiona l. 

The use of the coastal zone for sewage disposal 
is wor ld- wide, and the input is increasing. Incidents 
have occurred when human health has been severely 
threatened as a resu It of the sewage I oad in the 
coasta l zone, and in p laces the nature of the habitat 
has been a l tered and the species composition of p lant 
and animal populations changed. There are also 
records of the ecosystem recovering and returning to 
normal when proper control has been instituted . A 
proper management of sewage disposa l and a re
examination of sewage d isposal practice are necessary; 
otherwise the combined effects of many loca l 
disturbances cou ld become serious on a regiona l and 
perhaps gradua ll y on a g loba l scale . 

The import ance of l iving marine resources as a 
protein source is increasing . Fisher ies management 
has in recent years prevented the comp lete destruction 
of sever a I threatened fish stocks, and it is c I ear 
that the pract ice of management must continue and 
deve lop. Adequate management requires an assessment 
of a I I pressures on stocks, po I I ut ion as we I I as 
fishing. 

Concerning energy : the extension of oi I 
exp loration into extreme ly hosti le ocean areas may 
give rise to major spil Is and greater low-leve l 
inputs. Production is expected to increase in co l d 
areas where oi l degrades mor e slow ly. Nuclear power 
is being developed in several countries which see this 
as essentia l to their energy requirements so that 
increased discharges of low- leve l radioactivity and 
f urther marine dumping of wastes can be expected. If 
any of the severa l attempts to win energy from the sea 
by unconventional methods is successful, effects of 
this must a lso be considered and proper control 
instituted. 

I f deep- sea mining becomes economic and i f an 
active i ndustry deve lops, potentia l effects shou ld be 
assessed and, aga in, any necessary contro l instituted. 
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Many contam inants eventually reach the sea f loor 
where they inter act with the marine sediment and biota 
at the sed iment- water interface. As yet, serious 
damage is known to have occur red only in very 
loca l ized r eg ions . 

The Group noted that a l though ef fects of po l lut ion have not 
so far been detected on a global sca le , genera l trends of 
increasing contamination can be r ecognized i n some areas, and 
these trends are warning signals . The signals are main ly in 
mar ine areas most intens ively used by man , i.e . , coasta l waters . 
The oceans are capab l e of absorbing I imited and control led 
quant ities of wastes and, as such, represent an important 
resource, but careful contro l of waste d isposa l is necessa ry. 
Programmes must be maintained for this purpose and initiatives 
taken to regu l ate the entry of new contaminants to the oceans . 
The effects of po ll ution shou l d be carefully monitored and our 
understand ing of the fate and effects of po ll utants in the 
oceans must be improved. This approach makes for more accurate 
predictions and assessments and, ther efore , prov ides the most 
effective means of ensur ing that the health of the oceans is 
maintained . 

The conc l usion seems inevitab l e that there is ser ious cause 
for concern over the state of the oceans and a continuing and 
immediate need for a coord inated act ion plan to prevent the i r 
fur ther degradation. 

ROLE OF INTERNAT IONAL ORGAN IZAT IONS - THE NEED FOR A MASTER PLAN 

The prob lem of coordination of act ion by the various 
inter national organ izations concerned with marine affairs, 
inc luding the preservat ion of marine environment, has for some 
time been recognized by the U.N. A study on the future 
functions of the Secretary- Genera l under the Convention and on 
the needs of countries , especial ly deve loping countries, for 
information , adv ice and assistance under the new legal regime in 
et feet was issued by the U.N. Secretariat on August 18, 1981, 
under Document No. 62/L.76; it drew attention to the need to 
ensure an adequate understanding on the part of the U.N. 
Secr etariat and the secretariats of the spec ia l ized agencies of 
the purposes and specific provisions of the Convention. This 
document const i tuted a usefu l pre l iminary study, dea l ing with 
the need for nationa l legislation and regulation, pub I ication or 
not i f icat ion, survei ll ance and enforcement , administration, and 
organizationa l requ i rements in cooperation d i rect ly with other 
states or through international organizat i ons . Part I I , chapter 
5, paragraph 9, of the study dea ls with environmenta l 
administration and inc l udes the fol lowing observations on the 
need for act ion by states: 

Adoption of pol icy, and its implementation 
through appropriate mechanisms, may enta i I 
considerations of its relationship both to more 
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genera l environmenta l policies outs i de the ambit of 
the fut ure Convent ion (e . g. dump ing at sea may be 
v iewed as one aspect of a genera l po l Icy of waste 
management), and to other aspects of marine pol icy
making (e.g., development of fisheries and other ocean 
resources and uses). Adm inistrative mechan isms may be 
expected to var y accord ing to the source of po ll ut ion 
be Ing dea It with, a I though important f unct ions 
associated wi th the monitor ing and assessment of the 
r isks and effects of marine pol lution and of 
activ ities I ike ly t o cause po l lution may depend on 
c lose cooper at ion and coord inat ion among many branches 
of government. Also , the wide range of sc ientific and 
t echnical s upport needed to identi fy research needs , 
study quest ions of g iving effect to internationa l 
rul es , etc . , or formul at i ng r u les with s imil ar effect , 
for examp le, wi l I have important administrat ive 
imp I i cat ions . In t he case of "vesse I -source 
pol lution, " administrative mechanisms may depend 
essentia ll y on whether po li c ies are adopted f r om the 
standpo int of a coasta l State wi th major por t 
facilities or of one without them , of a coasta l State 
with port faci I ities a lso used by neighbouring States , 
of a State with merchant mar ine or important fish ing 
f leets or one wit hout them, of an arch ipe l agic State , 
of a State border ing a Strait , of a St ate des ignati ng 
a spec i a I area with in its EEZ , or of a State 
coordinating its policies at an appr opriate regional 
level . <For examp le, a State wi th a sign i ficant 
merchant marine is more I ike ly to approach pol l ut ion 
prevention as a basic aspect of mar i time safet y wi th 
consequent emphasis on the adoption and enforcement of 
safety standards and navigational rules , and on the 
competence of sea- going personne l. ) 

The report goes on to highlight the need for joint action 
by states, as required by various provisions of the Convent ion . 

Env i ronmenta l administration may encompass, as 
appropriate: 

(a) Arrangements for part icipat ion in 
internat iona l organ izat ions and conferences 
est ab I i sh i ng or re-examining i nternat i ona I ru I es and 
standards, etc. , and developing appropriate sc ientif ic 
criteria in this connection; formu lating prog r ammes of 
stud ies, research, educat ion and tra i ni ng , information 
and data exchange, monitor ing; and coordinating or 
harmoniz ing policies at appropri ate regional levels. 
Account would have to be take n of parti c ipat ion also 
in conferences on safety of marit ime operations, 
tra i ning and competence of crews, etc., and of needs 
for consultations with other States (arts . 194, 197, 
200, 201, 204, 207, 208, 210, 211, 212); 
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Cb) Arrangements in connection with coor d inati on 
in e nc losed or semi-enclosed seas Cart. 123); other 
arrangements associated with harmonization of 
pol ici es , particularly at appropriate regiona l leve ls 
Carts. 194, 207 ,208) ; 

Cc) Arrangements with other Stat es regarding 
po l lution from ships in straits (art . 43); 

Cd) Parti c ipation in pr og r ammes of sc ientific and 
technica l ass istance to develop ing Stat es and 
ut i I ization of results . This r equi r es assessments of 
avai lable manpower and associated training needs ; of 
the capabi I iti es of exis i ting infras tructure for 
research, education and training, information and data 
exchange and monitor ing; and of equi pment needs Cart. 
202) ; 

Ce) Arrangements for making observat ions, 
measurements, eva luati ons and ana lyses of risks or 
ef fect s of po l lution and prepari ng reports in this 
connection ; assessing planned activities under 
nat iona l jurisdiction in terms of potential 
env ironmental effect s , pr eparing and communicat ing 
reports t her eon and r equesting assistance in 
prepar at ion of envi ronmenta l assessments Carts. 202 , 
204-206); 

Cf) Arrangements to prov ide for such coordinat ion 
as needed between programmes and projects on marine 
pollution and those concerning marine sciences and 
fisheries ; 

Cg) Arrangements for r esponse to pollution 
inc idents, parti cularly with respect to joint 
deve I opment of contingency p I ans; i nternat i ona I 
ass is tance t o minimize effects of major incidents; 
a rrangements for providing prompt not ifi cat ion in 
cases of pollution or incidents invo l ving discharges; 
meas ur es to deal with emergencies created by maritime 
casua lti es (a rts . 198, 199, 202, 211, 221); 

(h) Specific arrangements to dea l with dumping, 
inc lud ing des ignat ion of t he competent author i t ies, 
issuance of permits, coord inat ion with other waste 
management aut hor ities and consu ltations with other 
States (art. 210); 

( i) As a port Stat e , administrat ion of particu lar 
requirements establ ished for entr y of foreign vesse l s 
into ports, interna l waters, or offshore termina ls; 
pri or eva luat ion of need for their estab li shment and 
of abil ity to imp lement; consultations with other port 
States on harmon ization of po licies and establishment 
of cooperative arrangements ; communicat ions to the 
competent internationa l organization and pub l icity . 
(Account would need to be t aken of other laws and 
regu lat ions app ly ing to sh ips nav igat ing the 
terri torial sea , straits, the exc lus ive econom ic zone 
and any special ly designat ed ar eas of the excl us ive 
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economic zone, and t o ships f lying its flag or of its 
registry . ) Arrangements for investigat ion and 
institution of proceedings aga inst vesse ls in respect 
of alleged discharges and violation of internationa l 
rul es , etc., outside its internal waters, territoria l 
sea or exclusive economic zone; s imil ar action at 
request of flag State or an affected State; 
transmittal of record of investi gat ion to r equesting 
State or transferral of ev idence and records and any 
bonds posted to that State on suspension of 
proceedings (art. 218, 228); 

(j) Admi ni strati on of special areas of the 
exclusive econom ic zone: pr ior study of its 
oceanographical and ecological cond itions, quest ions 
of uti I izati on and protection of its resources , and of 
traffic conditions; consultations with other States 
through the competent international organization 
regarding estab lishment of special mandatory measures; 
submiss ion of evidence in support of measures 
including information on reception facilities to the 
competent internationa l organization; pub I icat ion of 
I imits of area and measures to be applied (taking 
account of time I imits specif ied); participation in 
activit ies developing internat ional rules and 
standards or navigational practices for such spec ial 
ar eas; enforcement (arts . 211, 220, 228); 

(k) Admin)str ative implications of adopting 
environmental laws with respect to ice-covered areas 
of the exc l usive econom ic zone, inc l uding col lecti on 
and analysis of scient ific information and study of 
nav igational requirements (art. 234) ; 

Cl) Administrative meas ures regarding 
seaworthiness of vesse l s : ascertai ning that a vessel 
is in violation of applicab l e internat iona l rules; 
retention in port or at offshore termina l ; ens uring 
rectification of causes ~f violation Car~ 219) ; 

(m) Administrative measures r egarding vio lat ions 
of ru l es app l icable to the territorial sea, straits, 
exc lusive economic zone or special area of the 
exclusive economic zone . These might include, 
depending on the violation and the area to which th e 
rule in question applies: ascertaining ident ity , 
registry and itinerary of vesse l ; conducting on-board 
inspection and other investigat ions associated with 
institution of proceed ings in respect of the 
viol ation; detaining and re leasing vessels ; securing 
bond or other financial secu rity; imposing monetary 
pena lties. Such measures would need to take account 
of safeguards on exerc ise of enforcement powers, e.g . , 
ensuring that proceedings are fac ilitated , that 
vesse ls are not de layed unduly, that flag States are 
promptly notified of enforcement actions, that 
proceed ings are s uspended when corresponding charges 
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are brought by the flag State, that monetary pena l ties 
are appropriately app li ed, that recourse for I lab i i ity 
is a l lowed for damage or loss arising from enforcement 
action, etc. Carts . 220, 223- 233); 

{n) Administrative measures to ensure prompt and 
adequate compensation for pol lution damage; 
cooperation in implementation of ex i sting 
international laws, fur t her deve lopment of 
i nternat i ona I I aw, and deve I opment of er i ter i a and 
procedures with respect to compulsory insurance or 
compensation funds, for example {art.235). 

For those who think that the law-making is completed, the 
foregoing I isting of action through international organizations 
req u I red by the Conventi on speaks for i tse I f. The 
implementation program is certai nly a vast and comprehensive 
one . 

More recently, in March 1982, the U.N. Envi ronmental 
Program issued a report reviewing UNEP activities relevant to 
issues before the U. N. Law of the Sea Conference. It out I i ned 
deve lopments in UNEP 1 s highly successfu l regional seas action 
p lan covering ten separate reg ional seas agreements and went on 
to discuss lega l aspects of offshore mining and dri l I ing with in 
national j uri sdict ions and cooperat ion concerning shared natural 
resources; it also out lined a I ist of international 
env ironmenta l convent ions. That register has been issued as 
UNEP/GC/INFORMATION 5/Supp lements 1-5 and UNEP/GC.10/5/Add.1 . 
The review paper reported that the UNEP Secretariat has prepared 
an in-depth review of envi ronmental law , issued as a discussion 
paper under Symbo l A/Conf.62/ 11 2, and it referred to the 
conc lus ions of the Ad Hoc Committee of sen ior governmenta l 
officia ls, expert in envi ronmenta l law. 

An even more recent and dramatic study has been released by 
the Econom ic and Socia I Counc 11 in a document dated March 1 5, 
1983, No . E/AC.51/1983/2, ent itled "Cross-organizational 
programme analysis of the activities of the United Nat ions 
system in marine affairs. " The impact of the report is 
overwhe lming in the number, scope and var iety of activities and 
organizations related to mar ine affairs, incl udi ng, in 
particu lar, the preservat ion of the marine environment. The 
report po ints out that duri ng the biennium 1982- 83, some 17 
major organ iz ati onal units of the U.N. and 11 specia li zed 
agenc ies are undertaking 456 distinct mar ine affairs activities, 
whose t ot a l cost is estimated at a relatively modest $371 .3 
mil I ion. The institutions referred to Include: the U.N. Office 
of the Spec ial Representat ive for the Law of the Sea (UNCLS), 
the Off ice of Lega l Affai rs , the Department of Political and 
Security Council Affairs (PSCA), the Department of International 
Economic and Soc ial Affa irs {DIESA), the Department of Technical 
Cooperation for Deve lopment CDTCD), the U.N. Centre on 
Transnational Corporations (UNCTC), the U.N. Centre for Human 
Settlements (UNCHS), the Econom ic Commiss ion for Europe CECE), 
the Economic and Socia l Commission for As ia and the Pacific 
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(ESCAP), the Economic and Socia! Commission for Asia and the 
Pacific CESCAP), the Economic Commission for Latin American 
(ECLA), the Economic Commission for Africa CECA), the U.N. 
Industrial Development Organization (UNIDO), the United Nations 
Environment Programme (UNEP), the U.N. Development Programme 
CUNDP), the U.N. Institute for Training and Research (UNITAR), 
the U.N. University (UNU), the International Labour Organization 
( I LO), th e Food and Agricu I ture Organization of the U.N. (FAQ), 
the U.N. Educational, Scientific and Cultural Organization 
(UNESCO), the Division of Mar ine Sciences and the Secretariat of 
the Intergovernmental Oceanographic Commission (IOC), the World 
Health Organization (WHO), the World Bank, the International 
Civil Aviation Organization (ICAO), the International 
Telecommunication Union (ITU), the World Meteorological 
Organization (WMO), the Internati onal Maritime Organization 
( IMO, formerly IMCO, the Inter-Governmental Maritime 
Consu I tat i ve Organization), the I nternat i ona I Fund for 
Internati onal Maritime Organization, the Inte rnational Fund tor 
Agricultural Development CIFAD), and the Internat ional Atomic 
Agency C I AEA). 

I am taking the liberty of append ing to this paper a copy 
of Table 2 to the ECOSOC report, outlining the programmes in 
question. Another table, Table 5, I ists issues addressed by 
organizations in the field of control of pollution. Leaving 
aside I iv ing resources and conservation, the U.N. is addressing 
23 issues; IMO (formerly IMCO) 16, UNESCO/IOC 15, FAQ 7, IAEA 5, 
WHO 2, and WMO 1. This information should provide food tor 
thought tor al I of us. Paragraphs 43 and 44 of the report on 
the "Control of marine pollution" are also worth noting: 

Some 70 activities address this issue, which 
ranks sixth in terms of total expend iture committed 
during the biennium ($37.5 million). Over half are 
programme activities, and the leading organizations 
are the United Nations, IMO, UNESCO/ICC and IAEA. 
Programme activities of the United Nations are 
undertaken by UNEP, UNIDO, the Department of 
International Economic and Social Affairs and the 
regional commissions, with UNEP having the central 
ro I e. UNEP I s reg i ona I seas programme, as we I I as 
other aspects of its work, addressed this issue. The 
United Nations CDIESA and UNEP), FAO, UNESCO, WHO, 
WMO, IMO and IAEA together sponsor the Joint Group of 
Experts on the Scientific Aspects of Marine Pollution. 
IMO has 12 programme Experts on the Scientific Aspects 
of Marine Pollution. IMO has 12 programme activities 
on marine pollution from ships and from dumping. IAEA 
is concerned with pol lutlon from marine radioactivity. 
FAQ has a regular programme technical cooperation 
project on marine pol lutlon and its effects on 
fishing. WHO work covers recognition and control of 
marine hazards, especially in the Mediterranean, and 
WMO has an environmental pollution monitoring 
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progrooime. UNESCO/ICC supports the Global 
Investigation of Pollution in the Marine Environment. 

Among techn i ca I cooperation activities, I MO has 
several projects concerned with the prevention and 
control of marine pol lutlon, and UNESCO supports 12 
marine research centers whose progrooimes Include 
marine pollution. Several projects executed by the 
United Nations (DTCD) In coastal area development and 
hydrographlc surveying are concerned with pollution 
problems. 

Paragraph 69 of the report reads as fol lows: 

Fol lowing the United Nations Conference on the 
Human Environment in 1972 when UNEP was given the 
mandate to serve as a focal point for environmental 
action within the United Nations system, UNEP 
developed, in 1974, the regional seas progrooime, now 
covering ten regions and involving 120 coastal States, 
14 bodies of the United Nations system and other 
g loba l and regiona l intergovernmental and non
Intergovernmental organizations and national 
Institutions . Genera l cooperation between UNEP and 
other United Nations agencies on environmental matters 
is organized through periodic meetings of the 
Designated Officia ls for Environmental Matters, as 
well as through bilateral or thematic Joint 
programm ing. There have been three inter-agency 
meetings on the regional seas progrooime, in 1976, 1978 
and 1981, and inter-agency consultations for specific 
regions are organized by UNEP on an ad_hQC basis 
whenever necessary. 

The report concludes that, since there are no fewer than 28 
organizational institutions of the U. N. system active In marine 
affairs with a multi pl !city of mandates, activities and working 
relationships, "there may be an advantage In keeping the overal I 
consistency and comp lementarity of the whole range of related 
activities under review." Even by the standards of the U.N. 
Secretariat, this Is a masterly piece of low- key understatement. 

In spite of the comprehensive nature and the high cal lbre 
of the ECOSOC report from which I have Just quoted, critics of 
the U.N. system may be surprised to learn that the study was 
criticized in the subsequent report of the U.N. Committee for 
Progrooime and Coordination as being too up-beat In tone and not 
sufficiently comp lete in its scope. An interesting comment made 
in the CPO report, dated June 14, 1983, and numbered A/38/38 
(Part 1), is that the Committee noted that the Secretariat had 
approached the Commission on Human Sett lements for Its guidance 
on the preparation of the cross-organizational progrooime 
analysis. It further noted that no equivalent Inter
governmental body existed which dea lt with al I aspects of marine 
affairs, The document also drew attention to problems of 
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overlap and potential duplication between the work of the U.N. 
Conference on Trade and Development CUNCTAD) and the 
International Maritime Organization CIMO) In the area of 
maritime legislation, as wel I as the possibility that the work 
of the U. N Environment Programme CUNEP) in this area was 
developing beyond its inltlal mandate and that potential 
problems existed, especially in relation to the 
Intergovernmental Oceanographic Commission CIOC) of the U.N 
Educational, Scientific and Cultural Organization (UNESCO). As 
regards the problem which had become evident between UNCTAD and 
IMO, the Committee noted that the optimistic tone of the report 
stemmed from assurances to the Secretariat that the Issue was 
being satisfactorily resolved. It further noted that one 
positive side-effect of preparing reports such as this one was 
to encourage resolution of such problems. 

CONCLUSION 

hope I wil I be forgiven for not attempting to produce my 
own master plan concerning the apportionment of activities 
amongst international institutions pursuant to the provisions of 
the Law of the Sea Convention. What is clear is that there is a 
need for an overal I coordinating mechanism or process which does 
not yet exist. For those of us concerned with ensuring the 
success of the Convention, but even more perhaps for those who 
hope to operate outside it, it is clear that a coordinating 
mechanism capable of ensuring the development of an overal I plan 
of action Is a necessity, and a necessity that becomes 
increasingly urgent. 
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Table 2. Coverage of substantive areas by regular programme and technical cooperation 
activities of the United Nations system In the biennium 1982-1 983 

REGULAR PROGRAMME TECHNICAL COOPERATION TOTAL 
Number of Number of Number of 
activities activities activities 

ORGANIZATIONS REPORTII\G with Thousands with Thousands with Thousands 
Substantive pr lmary of pr lmary of pr lmary of 

area Pr lmary emphasis Secondary emphasis emphasis dollars emphasis dol I ars emphasis dol I ars 

Fisheries FAQ, United Nat Ions, United Nations, FAQ, UNESCO/ I (X) 10 17 430.0 93 27 000.5 103 44 430 .6 
UNESCO/IOG, Wor Id Bank, 11-'0 I~() 

Shipping 11-0, United Nations, Un lted Nations, FAQ, ITU, IMO 27 7 027 .8 55 8 367 .1 82 15 394.9 

~ 
World Bank, ICAO 

Research UNESCO/IOG, United Nations, United Nations, FAQ, UNESCO/IOG 22 9 297 .o 31 1 5 47 3 .6 53 24 770 .6 
0<;2 FAQ, lt-'O, IAEA WHO , WMO , I~()• IAEA 

Ports United Nations , IMO, ILO, United Nations, ILO, FAO, ITU, 180.0 31 4 47 5. 5 32 4 655. 5 
World Bank IMO 

Institutional United Nations , FAQ, IMO United Nations, ILO, FAQ, 
control UNESCO/JOG, WHO, ITU, IMO, IAEA 19 22 606.3 10 741 .9 29 24 348 . 2 

Process Ing FAO, United Nations United Nations, FAQ 2 143 .8 18 3 465 . 0 19 5 608.8 
I Iv Ing 
products 

Equipment United Nations, IMO, FAO, ILO United Nations, FAQ 15 592.0 15 592.0 

Legislation United Nations, FAQ, I t-0 United Nations, UNESCO/JOG, ILO 10 6 391 .6 5 280.0 15 6 671.6 
& regulation FAQ, WHO, I TU, ICAO, I t-0 • IAEA 

Mon I tor Ing IAEA, UNESCO/IOC , United United Nations , FAQ, UNESGO/IOG 10 4 836.8 2 969.0 12 5 805. 8 
Nations, FAQ, WHO WHO, lt-0 

Meteorology Wr-0, United Nations UNESCO/IOG 10 2 098.8 2 20.0 12 2 118.8 

Communications ITU, I~() United Nations, IMO 4 856.4 6 2317.0 10 3 173.4 



Mappl ng United Nations, 11-0,UNESCO/IOC United Nations, UNESCO/IOC, FAO 3 492.6 5 2 562.2 8 3 054.8 

Ml neral s Un I ted Nations Un lted Nations, ILO, UNESCO/ IOC 2 514.6 4 124.2 6 638.8 

Hydrocarbons United Nations United Natl ens, ILO, UNESCO/IOC 6 314 . 2 6 314.2 

Conditions ILO United Nations, ILO, FAO, ITU, 4 2 976.8 105.0 5 3 081 .8 
of service I l-0 

Conservation United Nations United Nations, FAQ, UNESCO/IOC 3 95.0 3 95.0 

'"°. IAEA 

Health United Nations, WHO, IAEA United Nations, FAO, UNESCO/IOC 3 652.9 3 652.9 
WHO, WMO, '"°. IAEA 

Aviation ICAO United Nations 3 68.7 3 68 . 7 

Transfer of United Nations United Nations, FAO, WHO, Wl-0, 2 168.0 2 168.0 
technology IAEA, UNESCO/IOC 

Pol ltlcal United Nations United Nations 704.0 704.0 

V"\ Navigation IMO United Nations, ILO, FAO, ITU, 345.0 345.0 
J:) and safety ICAO, WHO, IMO 
_Sl 

Offshore United Nations United Nations, ILO, lt-0 46 .7 46. 7 
instal latlons 

Tourism Un lted Nations 120.0 120 . 0 

Process Ing of United Nations United Nations, FAQ 14.0 14.0 
non-I Iv Ing 
products 

Conell latlon United Nations 

New & renew ab I e United Natl ens, UNESCO/IOC 
sources of energy 

Archaeology United Nations 

TOTAL 134 78 837 . 9 296 70 117 .8 430 148955.7 
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Table 5 . Issues addressed by organizations 
---------- -------------------------------------------------------------------------------------------------------------------

Percentage of activities addressing 

Issue area 

Legal 

Pol Icy and 
management 

Living 
r esources 

Non-I Iv Ing 
resources 

Use of ocean 
space 

Organizat ions Involved 
(number of non-financial 
assistance activities) 

United Nations (27), FAO (7), 
IMO C5l, ICAO Cll, UNESCO/IOC Cll, 
ITU ( ll 

United Nations (43), FAO (41) , 
IMO (9), ILO (3), ITU (3), 
UNESCO/ ICC C2l 

FAQ (127), United Nations •( 14 ), 
UNESCO/IOC (8), World Bank (1), 
ILO ( 1), 11-0 (1 l 

United Nations (26), UNESCO/ICC (2), 
ILO (1), FAQ (1) 

Regulation IMO (73), ITU (2), FAQ (2) 
and control 

Other United Nations (74), FAQ (11) , 
aspects ITU (6), WMO (6) , ILO (5), World 

Bank (4), ICAO (4), 
UNESCO/ ICC ( 1) , WHO ( 1) 

Total 

9. 8 

23. 7 

35 .6 

7 .0 

17 .9 

26.7 

Technical co
Program operation 

19. 4 5. 4 

23 .9 23.6 

15. 7 44.6 

9 . 7 5. 7 

17 . 2 18.2 

32 .1 24.3 

is sues* 
Means of action used In over 20 per cent of 

programme activities 
(nunber of programme activities) 

Co-ordination (13) , pub l !cations (11), Intergovern
mental meetings (11), standard-setting (10), expert 
groups (9), seminars (9), reports (8), advisory 
services (7), case studies (7) , surveys (6), 
training courses (6) 

Pub llcat Ion s ( 1 5), co- ord I nat I on ( I 5), I ntergovern
menta I meetings (14) , training courses (12), advisory 
services (Ill, backstopping technical cooperation (11), 
surveys (11), seminars (11), reports (9), standard 
seminars (11), reports (9), standard-setting (9), 
expert groups (8), manuals (8), TCOC/ECOC (7) 

Publ lcatlons (11), advisory services (10), TCOC/ ECDC 
(9), Intergovernmental meetings (8), backstopping 
technical co-operation (8), ongoing research (8), case 
studies (8), expert groups (7), surveys (7), 
coordination (7), training courses (6), reports (6), 
annuals (5) , seminars (5) 

Publ !cations (5), backstopping technical cooperation 
(5), advisory services (4), coordination (4), Inter
governmental meetings (4), expert groups (3), case 
studies (3), training courses (3), ongoing research(3) 

Co-ord I nat I on ( 19), I ntergovernmenta I meet I ngs ( 18), 
standard-setting (18), model legislation (17) 

Standard-sett Ing ( 16), pub I I cat Ions ( 15), sem I nars 
(14), co-ordination (14), reports (13), advisory 
services (12), Intergovernmenta l meetings (11), expert 
groups (10), backstopping technical cooperation (10) 



Conser
vation 

Control of 
pol fut Ion 

Knowledge 

Supporting 
services 

Industry 

FAQ (22), Uni ted Nations (15), 
UNESCO/ IOC C 11 l , IAEA C 1) 

United Nati ons (23) , 11-0 (16) , 
UNESCO/IOC (15), FAQ (7), IAEA (5) , 
WHO (2) , Wf,IO Cll 

UNESCO/IOC (42), FAQ (27), United 
Nations (23), Wl-0 C 10), IAEA (5) 
lt-0 C3l, WHO Cl) 

FAQ (23), United Nations (12), 
WM:> (11), llU (9), UNESCO/IOC (6), 
fM) (2) 

FAQ (58) , United Nations (16), 
m'.l <4> 

Total number of activities 

11.4 

16 .3 

26 .3 

14 . 7 

18.6 

C 430) 

11.9 11.1 

29.9 10 . 1 

41.0 19.6 

20 . 1 12.2 

4. 5 25 .0 

C 134) (2~) 

Publ !cations (8), co-ordination (8) , case studies (8), 
advisory services (7), man uals (6) , expert groups (6), 
reports (6) , seminars (6), surveys (5), Intergovern
mental meetings (5) , standard- setting (5), t raining 
courses (4) , directories (4) , ongoing research (4) 

Co- ordination (19) , Intergovernmental meeti ngs (17) , 
standard- setting (15) , pub l !cations (2) , ongoing 
research C12l , semi nar s ( 11 ) , model legis lation (10), 
advisory services (10), case studies (10), reports 
(9) , manuals (8) 

Expert groups (30), lntergoverrvnental meetings (25) , 
ongoing research (24) , publ !cations (22), coordination 
(22), advisory services (21), case studies (21) , 
reports (18) , surveys (17) , seminars (16), TCOC/ECDC 
(15), backstopping technical co-operation (14), 
est ab I I shment of data bases ( 13), manua Is ( 11 l 

Co- ordination (17), expert groups (16), Intergovern
mental meetings (16) , establ lshment of data bases 
(13) , advisory services (11) , pub l !cations (1D), 
seminars (9), r eports (7), standard- setting (9) , 
ongoing research (8), surveys (7) , TCOC/ECDC (7), 
case studies (7 ), backstopping technical cooperation 
(7), nen,orks (7), symposia (6) , manuals (6) 

Publications (4), advisory services (3), reports (2), 
TCDC/ECOC (2), symposia (1) , establ lshment of data 
bases ( 1), sem I nars ( 1) 

*A given activity can address more than one Issue . The figure Is the portion of al I activities other than 
f inancial assistance which address the Issue . 



INTRODUCTION 

THE LAW OF THE SEA CONVENTION 
AND DISPOSAL OF NUCLEAR WASTE 

Erik Lykke 
Ministry of the Environment 

Government of Norway 

The present method used to d ispose of radioactive wastes in 
the marine environment Is through direct dispersion Into coasta l 
waters or through dumping at the International high seas of 
wastes packed in containers for the purpose of delaying 
dispersion . A "second -generation" concept is to have 
radioactive wastes permanently disposed In the sea-bed beyond 
any l imit of national jurisd iction. 

This paper reviews the main aspects of international law 
re levant to dumping and proposed sea- bed activities in the 
Internationa l Area of the mar ine environment. 

DUMPING 

Dumping of high-level radioactive wastes is proh ibited by 
the London Convention on the Prevention of Marine Pollution by 
Dumping of Wastes and Other Matter, s i gned In 1972, which at 
present has some fifty Contracting Part ies. The responsibility 
for defining "hi gh-l eve l radioactive wastes" has been left to 
the I nternat i ona I Atomic Energy Agency ( i AEA) . in 1 973 the I AEA 
developed "Provis ional Definition and Recommendat ions'' and in 
1978 "Revised Def in ition and Recommendations. " 

Dumping at sea of radioact ive wastes insofar as not 
proh ibi ted by the London Dumping Convention has been carried out 
by a few countries in the North- East At l antic Ocean in 
co l laboration with the OECD Nuclear Energy Agency (NEA). Since 
1977 these operations have been or ganized accor ding to the 
requirements of the "Mu It 11 ater a I Consu I tat I on and Surve i I I ance 
Meehan ism for Sea Dumping of Rad I oact Ive Waste" approved by the 
OECD Council. It should be noted, however, that several member 
countries of the OECD made a reservation to the OECD Decision 
adopting the NEA mechan ism . This reservation was to the effect 
that they "object in principle to sea dumping operations, and 
that nothing In this decision sha l I be interpreted as 
encouraging the dumping of radioact ive waste" [1] . 

The wastes dumped at sea are packaged by incorporating them 
into conta iners, which are designed t o remain intact unti I after 
they have reached the ocean f loor . Dispersal of the radioactive 
materia l is expected to beg in after a short time. The use of 
this form of disposa l is, t herefore, not based upon the 
integrity of the conta inment, but is cons idered acceptab le by 
its supporters because of the dilut ion capacity of the ocean and 
t he long transportation time back to humans . 

A research and surve I i I ance program Is being prepared 
with i n the OECD Nuclear Energy Agency to deve lop a better 
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assessment of the impact of sea disposal practices . Recently, 
an expert group convened by the Agency has also recommended t hat 
an analysis of the risks Involved in the sea transport of wastes 
be carr ied out and that the principles of any emergency plans 
which might be found necessary be included in the operationa l 
procedures for sea dumping of radioactive wastes. 

At the most recent meeting of the Contracting Parties to 
the London Dumping Convention in February 1983, a r eso lution was 
adopted which ca l led tor the suspension of al I dumping at sea of 
radioact ive mater ials pending the presentation to the 
Contract ing Parties of the outcome of an expert study on 
proposals to amend the Convention, banning sea disposa l of 
radioactive wastes [2]. 

When this matter was considered by the meeting, the Nordic 
delegations pr esented a joi nt statement In support of bringing 
to a halt al I sea disposa l of radioactive wastes. They argued 
that dumping of radioactive matter may have a negative impact on 
fisheries and other exploitation of marine or sea- bed resources 
and that no sing le state should have a right to make parts of 
international sea areas inaccessible to other states. It was 
argued further that efficient control of the waste after it has 
been dumped into the sea is comp I lcated and expensive and that 
the current trend towards expanded dumping w i I I Increase the 
prob I em [3] . 

The February 1983 meeting of the Contracting Parties to the 
London Dumping Convention a l so considered and agreed to a 
proposal to the effect that the Contracting Parties wi l I seek to 
resolve the circumstances under which sea-bed disposal of 
radioactive and other hazardous wastes would be contrary to the 
provisions of the Convention [4]. A simi l ar problem exists in 
relation to the Convention on the Law of the Sea since some of 
its relevant language -- definition of dumping is only a 
slight l y modified version of that contained in t he London 
Dumping Convention. 

A minimum requirement before sub-sea- bed disposal can be 
considered as outside the prohibitions of the London Dumping 
Convention would seem to be that it must be conducted in an 
env I ronmenta I I y sate manner. The II i so l at ion and cont a I nment" 
concept recognized, inter a ll a , In the IAEA "Revised 
Def lnition and Recommendations of 197~• -- must be effect ive l y 
rea I I zed [5]. 

THE LAW OF THE SEA CONVENT ION 

The articles of the Law of the Sea Convent ion which are 
relevant tor the sea-bed disposal issue are those concerning 
marine environmental protection; marine scientific research; and 
those regulating the international sea- bed Area [6]. 

The Convention's marine protection articles refer the 
states, parties to the Convention, back to exist ing 
international marine pollution ru les and require measures to be 
taken to control a l I sources of mar i ne pollution . However, 
these articles would not exp I icitly prohibit the burial of 
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radioactive wastes within the sea-bed, provided such activit ies 
can be conducted in an env ironmenta ll y saf e manner . 

Likewise , the marine sc ient ifi c researc h arti cles of the 
Convention do not present any di r ect obstac les to any pr oposed 
sea- bed disposa l of high-l eve l rad ioactive wastes . The 
r equirements would be that such act iv iti es are I lm lted to 
peacefu l purposes, are compatib le with the marine protection 
articl es, and do not inter fer e with other leg itimate uses of the 
mar ine environment. 

However, the ar tic les of Part XI deal i ng with the "seabed 
and ocean fl oor and subso il thereof beyond the I lmlts of 
national jurisdiction" referred to as the "Area" -- would 
seem to provide the International Sea-bed Author ity with some 
jurisdicti on or contro l over any future sea- bed disposal 
program. 

Under art ic le 147 "other activities In the mari ne 
envi ronment" must be conducted "with reasonab le r egard for 
activ ities In the Area. " Thus , the Authority could c l aim a ro l e 
and r equ ire to be consul ted concerning r isks posed to the marine 
environment [7] . The other key artic le is 137, which forbids 
any nation or juridica l per son from appropr iating any part of 
the Area. 

The authors of a report from the Inst itut e of Marine 
Studies , Uni versity of Washington, are of the opi nion that the 
area In which cannist ers conta i ning r ad ioactive wast es ar e 
emp I aced w 11 I ipso facto be appropr I ated, as others are exc I uded 
from us ing the same ar ea for other purposes [8]. Anoth er author 
argues that the mere "use" of an ar ea of the ocean floor can be 
accompl !shed without the intention to appropriate [9]. A third 
author has conc l uded as fo l lows : 

By reason of the special nature of the radioactive 
waste thus d isposed of , such disposal might produce, 
if not the actua l "appropriati on" of the buria l site, 
at least a ki nd of "freezing " of the area 
affected , which woul d thereby be rendered as 
unava il ab le for any other use for an Indef inite 
period. This might be seen as prejud ic ial t o the 
princip le of the common heritage and contrary to the 
prohi b ition on States appropriat ing any part of the 
Ar ea. The consent of th e Authority would therefore 
seem to be essentia l ... [ 10]. 

The last author has also concluded that the Authority has 
"lmpl led powers" necessary for the exercise of Its functions and 
wh ich provide the Authority with an "Inter nal momentum" to claim 
much broader power s of contro l over any and a l I activities 
taking place In the Area than are enumerated In the Conventi on. 

A general conc lus ion would seem to be that any buria l of 
nucl ear waste In the Internationa l sea- bed wou l d require the 
pri or approva l of the Authority or at least the pri or 
notification of the Authority , wh ich would then be entitled to 
state Its objections or make r ecommendat ions [ 11 ] . 
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GENERAL INTERNAT IONAL LAW 

A r evi ew of the lega l quest ions r e lated to t he di s posa l of 
radioact ive wast es in t he mar ine env ironment wou ld al so invo lve 
genera l pri ncip les or norms of inter nationa l law . Various legal 
r esearches have a l ready conc l uded that it is now r ecognized that 
hi gh- leve l wastes cannot be dumped into t he oceans s ince the 
London Dumping Conventi on r u les have enj oyed wide i nternat iona l 
practice and observance over a suf fic ie ntly long per iod of t ime . 
Princip les 2 1 and 22 adopted duri ng the 1972 United Nat ions 
Conference on t he Human Envi ronment a l so evidence genera l ly 
accept ed concepts of internationa l e nvironmenta l law . 

Mor e genera ll y , two deve lop ing pr i nci pl es of int ernat ional 
env ironmenta l law must be cons idered: f irst , an e nv i ro nmenta l 
standard of ca r e or duty , t o be Imposed upon a l I nat ions when 
usi ng t he wor ld ' s oceans and, second, a measur e of 
r esponslbi l lty and I iabi l ity for any damage that may r esult from 
such use . Based upon wide ly accepted po l l uti on cont r ol 
conventi ons , Int ernat iona l statement s of env i ronmenta l 
pr i nc iples, and t he pract ice of states the first genera l 
pr inc ip le would impose a standa r d or duty or care upon nations 
not to cause damage t o the inte rnat iona l marine e nv ironment so 
as t o infringe upon t he r ights of ot her nations [ 12]. 

A FRAMEWORK FOR SEA- BED DISPOSAL OPERAT IONS 

In addit ion to the need for resol v ing Its l ega l ity under 
the London Dumpi ng Convent ion, a sea- bed d isposa l opt ion woul d 
r equire a rev iew of -- and poss i bly ame ndment s to -- ex i sting 
I iabi l i t y agr eements . Also, it may become necessar y to r ev ise 
both the IAEA 1 s Regulations for the Safe Transport of 
Radioactive Materia ls and the IM0 1 s International Marit ime 
Dangerous Goods Code [ 13] . A framework tor ef fecti ve and wide ly 
suppor ted Internat iona l contro l and management of any sea-bed 
disposa l oper ations would also be required , since unr egu l ated 
or poorl y r egulated d isposa l operat ions would clearly be 
t ot a l ly unacceptabl e t o t he wor l d commun ity . 

CONCLUD ING REMARKS 

The sc i ent i f ic , technica l and lega l uncer ta i nt i es Ind icate 
t hat sea- bed d isposal is at the ver y least not a r ea l istlc 
option tor t he near f uture. It s mai n att raction compared to 
ot her opti ons is probab ly the di stance f rom humans i f someth i ng 
s houl d go wrong . Given the h igh tox ic i ty and extr eme longevi ty 
of the re levant wast es , it would appear that this of fers I ltt le 
comfort . 

It woul d seem t hat in parti c ul ar those nati ons t hat 
gene r at e gr eat quantiti es of r ad ioact ive wast e shou ld rather -
and in I ine with the requi r ement s of inter nationa l law 
incr ease t heir effor ts to develop such permanent disposal 
opt ions as wou ld e nta il no ri sk of infringements upon the ri ghts 
of other nat ions . 
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NOTES 

1. OECD/C (77) 15, Final. 
2 . LDC 7/12, Annex 3. 
3 . LDC 7/ INF . 19. 
4. LDC 7/12, Annex 4. 
5. See for instance the pre l lmtnary report of the OECD/NEA Ad 

Hoc Task Group referred to In note 6 . 
6. This review draws In particular on the fo l lowing papers: 

E. Miles, K. Lee and E. Carling, "Sub-seabed Disposal of 
High- Leve l Nuclear Waste: An Assessment of Po l icy Issues 
for t he US , 11 Institute of Mar ine Stud ies, University of 
Washington, Seattle, July 21, 1982; Lawrence H. Eaker, 
11 I nternat i ona I Leg a I and Po l it i ca I Cons I de rat Ions 
concerning the Seabed Disposal of Nuclear Waste," prepared 
for the OECD Nuclear Energy Agency, Paris, October 19, 
1982; Seabed Work ing Group , ~ Report by the 
legal and Institutional Ad Hoc Task _G_rQ.u.p_, OECD Nuclear 
Energy Agency , Parts, May 5, 1983. 

7 . A s I i ght I y di f terent interpretation is suggested by Eaker , 
note 6 . 

8. Mi les, note 6, page 93. 
9 . Eaker, note 6, page 19. 

10 . Jean-Pierre Queneudec, "The Effects of Changes in the Law 
of the Sea on Legal Regimes Relating to the Disposal of 
Radioactive Waste In the Sea," paper prepared for the OECD 
Nuc lear Energy Agency, Paris, January 28 , 1982 (not 
pub I i shed) . 

11 . Queneudec, Eaker, Miles, notes 10 and 6. 
12. OECD/NEA Task Group, note 6, page 12 . 
13 . Eaker, note 6, page 43. 
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THE STABI LITY OF THE ENVIRONMENTAL REG IME OF THE 
1982 LAW OF THE SEA CONVENT ION 

INTRODUCTION 

Jes per Grol In 
Institute of Pol lt lca l Science 

University of Arhus 

Standing here today with the fi ni shed product of near ly a 
decade of hard work at UNCLOS I I I, one may look back and ask why 
things turned out as they did, or one may look ahead and ask 
whether the 1982 Convention wll I provide a stable ocean regime. 
l Intend to focus on the latter question: wl l I the 
envlronmenta l regime of the 1982 Conventi on be a stable one? 

I wl l I seek to raise what I consider to be r e levant 
questions ln th is connection and thus organize my comments to 
the four papers of this session around t hese questions. By 
"stabll lty" I mean that the r egime leads to such r esu lts with 
regard to the protection of th e mari ne envi ronment t hat states 
wi l I not feel a strong incentive to break the provisions of the 
Convention. 

I think there are at least three key variab les that must be 
considered in order to eva l uate the stabl l lty of the futur e 
marine envlronmental regime: 

1. Wil I lt be effective ln reducing po ll ution to leve l s that 
ar e po l ltical ly sat i sfactory? 

2 . Wll I rt distribute the costs of pol lutlon abatement l n a 
po l itlca l ly acceptab le way? 

3. Wll I lt be suft lc ient ly ~.Qll.SJ..y_e to meet new dangers to 
the marine envi ronment that are I lke ly to result from 
future econom ic or techno loglca l changes? 

Let me make my basic attitude clear from the beginning. 
Due to the phys ica l characterist ics of t he oceans, I bel !eve 
that an International approach is needed to manage the marine 
environment properly. Consequent ly , I bel !eve that a zonal 
appr oach l s only a second-best so lutl on, which must be 
supp lemented by International agreements ei t her of a reglonal or 
a globa l scope. 

THE EFFECTI VENESS OF THE REGIME 

The LOS Convention does not contain any specific technlca l 
standards tor the r eduction of marine po ll ut ion. However, it ls 
a constitutlona l document that specifies who shou ld set such 
standards and who is to enforce them. Of the many sources of 
marine po lluti on dea lt with in the Convention, the three major 
ones ar e land-based po l lutl on, vessel - source pollution, and 
dumping. As stated several times ln the papers, the 
distr ibution of standard- setting and enforcement Jurlsdlctlon ls 
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not ldentlca l for al I th ree sources of mar ine pol lutlon . The 
Important question Is whether the Convention assigns 
Jurisdiction to actors that have an Incent ive to I lmlt 
po l lutlon . I bel !eve Jan Schneider ' s answer here Is a "yes", 
whereas I am a bit skeptica l. 

Primary jurisdiction over marine pol lutlon from land-based 
sources ls ass igned to the coasta l s t ate. Whether a coastal 
state wit I have the Incentive to I lml t such pol lutlon wl l I 
l arge ly depend on whether the coastal state ln question wi t I 
ltse t f feel Its f ut I consequences. To the extent that land
based po l tutton ls effectively transported by ocean curr ents 
either Into t he water s of other coasta l states or onto the high 
seas , we may expect the Incentive of t hat coasta l state to 
diminish. Except for states with very long coasts, I am afraid 
that po l lutlon wll I rarely stay within the man-made border of a 
coast a I zone. Therefore, In most cases coast a I state 
Juri sd icti on wit I be Insufficient . 

The authors of this sect ion of the Convent ion are c lear ly 
aware of this deficiency si nce International cooperation and 
harmonization of standards are strong ly recommended. As Jan 
Schnelder po ints out In her paper, this ts only hort at ory, but 
at least the problem ls recognized. 

The provision on dump i ng suffers from the same deficiency, 
although t he basis for International regulation seems stronger. 
Art icle 210, paragraph 6 states: "National Laws, regulations and 
measures sha t I be no l ess effective In preventing, reducing and 
control I Ing such pol lutlon than t he globa l ru les and standards. " 
But , of cour se, there Is the question of which "rules and 
standards" a r e to be considered "global •11 Are t he r ul es of the 
London Dumping Convention global? 

In his paper Erik Lykke mentions that the Internationa l 
Sea- bed Author ity must have "Imp! led" powers to regulate dumping 
of radioactive waste since s uch dumpi ng could r ender the Area 
unavat l ab te to any other use, Inc luding sea-bed mi ning. I on ly 
wish that this had been st ipulated exp l lcltly In the Convention. 

Finally, wi th regard to vessel-source pol lut lon, 
Jurisdiction on standard-setting ls divi ded between the coasta l 
state and the IM), with th e IM) being clearly dom inant In most 
cases. And author ity as to enfor cement ls divided between the 
flag-state, the coasta l state and the port-state, with t he f lag
state In a dom inant position, although not as strong as before 
the Convention. 

Seen from the point of view of the ln tt l a l negotiating 
pos i t ions at UNCLOS I I I, It ls true, as stated by Ambassador 
Vindenes, that the consensus reached "does not seem to I le In 
the center , but leans rather heavlly In t he direction of t he 
positions taken by the maritime powers." 

One cou ld fear that this would result In lrresponslbly lax 
standards and lax enfor cement. I do not believe this wl ll be 
the case. Firstly, although the IM) has tradtt lonal ly been seen 
as a cl ub of maritime states , coastal states have a potential 
major i t y and In recent years third world states have become 
Increasingly active ln IM) . Second ly, a uni l ateral option on 
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the side of coastal states continues to exist as an ultimate 
threat. Both the enclosure movement and the more active 
participation of coastal states In IM'.l have resulted In a 
gradua l change of power re lations between coastal states and 
maritime states. 

However, there Is one big problem that Is neither dea lt 
with nor recognized In the Convention: the Institutional 
fragmentation of the regime and the consequent lack of 
coordination In the management of the many sources of mar i ne 
pol lutlon. For examp le, IM'.l takes care of vesse l-source 
po l lutton and provides the secretariat to the London Dumping 
Convention, the Oslo Commission and Parts Commission share a 
secretariat, and UNEP deals with yet other regional Conventions. 

Since the se l f-cleansing capacity of the oceans Is I lm lted, 
It must be Important to constant ly monitor the total amount of 
po l lutlon from al I sources. Al so, wh il e discharges of different 
materia ls permitted under different Conventions may be fairly 
harmless Individually, they may become toxic when mixed. 

DISTR IBUT ION OF THE COSTS OF POLLUTION ABATEMENT 

A stab le marine environmental regime also requ i res a fair 
distribution of the costs of pol lutlon abatement. Let me just 
briefly Ind icate what I be l !eve are two Important aspects of 
this prob lem. 

First ly, pol l utlon standards must be uniform In order to 
avoid distortion of competition. It ls hard ly possible 
pol ltlcal ly for a country to Impose high po l lutlon standards on 
Its Industry, ff that means losing market shares 
International ly. Second ly, there must be adequate rules on 
I lab II lty so that t he pol luter pays for the Immediate damage he 
causes. 

Both of these problems require Internationa l 
and agreement and again this Is only dealt with 
adequately In the area of vessel - source pol lut lon. 

THE RESPONS IVENESS OF THE REG IME 

cooperation 
more or less 

The major disadvantage of International pol lutlon 
regu lation Is that It may respond very s lowly to new 
deve lopments. This has at least been a widespread and, I should 
add, Just i f ied crltlclsm of IM'.l. IM'.l Conventions have In 
genera l taken close to a decade to enter Into force, which has 
meant that they were often partia ll y outdated before they became 
binding. 

While this clearly Is not conducive to the stab II lty of the 
regime, I a lso bel leve that IM'.l has taken at least some steps to 
reduce the problem. In the 1973 MARPOL Convention and the 1978 
SOLAS and MARPOL protocols, actual dates were stipu lated as to 
when the provisions on ship construction would app ly, I.e., even 
before the lega l entry- Into- force of the agreements. 

Another method of speeding up ratif ication has been created 
by stipul ating that contract i ng parties are to app ly the 
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provisions of a new conventi on to a l I vessels rega r dless of 
whether or not the flag state Itself Is a party. This has the 
effect of put t i ng any non-complying state at a competi t ive 
disadvantage vis-a-vis the contract i ng parties and not the other 
way around. This method was fo l lowed In the 1969 Llabll lty 
Convention, where a contracting party Is ob i !gated to require 
ful I Insurance of al I vesse l s enter ing Its ports. 

Another way of mak ing the syst em more flex ible and 
responsive Is to speed up the pr ocess of amending existing 
Conventions, baslcal ly by e l lmlnatlng the need for ratif ication 
of such amendments. The "tac It acceptance" procedure of the 
MARPOL Convention makes this possible as far as Its annexes are 
concerned. And In the present preparations for rev is ion of the 
1969 Clvll Li ab ll lty Convention and 1971 Fund Convention similar 
prov is ions for an ongoing adjustment of I labll lty levels are 
being discussed . 

CONCLUSION 

have pointed out a number of problems In connection with the 
preservation of the mari ne environment . Whether these prob lems 
wll I be so lved depends ultimately on the pol ltlca l wi l I, 
Interests and Incentives of states . Those who benef It 
economically from po llution or from usi ng the oceans as a si nk 
for wastes must be countered In the po l ltlcal process. Their 
economic Incentives should be met with strong pol lt lca l 
disincent ives. 

With r egard to vesse l-source pol lut lon there seems to be a 
new and viable balance of power between marit ime and coastal 
states created, inter a l la, by geographical factors that give 
coast a l states an unilateral option. However, I am less 
optimistic as to marine pol lut lon from land- based sources. 
Her e, the victims of pol lutlon do not have a sim ilar threat of 
unilateral regulation. In this area the preservation of the 
marine env ironment depends exc lusively on Internat ional 
negotiation and regu lat ion. Since land-based pol lutlon 
constitutes the largest source of mari ne pol lutl on, this problem 
presents a major challenge to the Internationa l community and 
Its processes of regul ation and regime formation. 
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COMMENTARY 

Douglas M. Johnston 
Da l housie Ocean Studi es Programme 

Dalhousie University 

Like Mr. Grof In would I Ike to comment on the 
environmental r egime of the oceans created In UNCLOS I I I, and 
perhaps I could start where he left off. Mr. Grol In's emphasis 
was on the stab II lty of that regime; I would I Ike to focus on 
Its efficacy . In trying to organize my thoughts around that 
question, I could perhaps proceed under three different 
headings, al belt very briefly. 

First of al I, as the environmental regime of the ocean Is 
largely dependent -- not wholly, but largely upon the 
phenomenon of extended Jurisdiction, some thoughts about the 
environmenta l significance of extended Jurisdiction. Ten years 
ago, environmenta l lsts and eco logists around the world were 
nervous at the prospect of a prol Iteration of new man-made 
I lmlts, not least because It seemed that the I lmlts which were 
about to be drawn at UNCLOS I I I owed I lttle -- If anything -- to 
the ecological patterns of the ocean. So from any environmental 
perspective there was an artificia l lty built Into the 
distribution of regimes of national Jurisdiction. That was 
somewhat dismaying, but then perhaps It merely meant that In the 
future we had to put our faith In transboundary arrangements for 
environmental protection, as we have heard thi s week we must do 
for the effective management of transboundary stocks and other 
transboundary resources. As Mr. Grol In has Just suggested, there 
also was nervousness about the prospect of national 
environmental action within these new zones of national 
Jurisdiction. The question was : Is national environmental 
action within these zones more I lkely to be efficacious than the 
kind of action that might have been expected If there had been 
no such revolution In the law of the sea? I assume the 
a lternative would have been no revolution, no extended 
jurisdiction, but the maintenance of most of the ocean under the 
regime of the high seas. And I do not think we could have 
expected exciting and significant Improvements In the protection 
of the ocean environment under the old regime. 

So If we look at these two a lternatives, then I think that 
we have the better prospect In the case of UNCLOS I I I, although 
I concede t hat many -- perhaps even most -- coasta l states wll I 
not necessarily regard the protection of the environment within 
their national I lmlts as their top priority. We have to 
envisage a variable response, a variety of state practices for 
the protection of the marine env ironments of the world. There 
wll I be different way s of Interpreting the balance between 
coastal state rights and the freedoms of navigation, which have 
been referred to by Ambassador Vlndenes. Obviously, many states 
wll I lean to the navigational side, as he has suggested. Others 
assuredly wll I not: they are more I lke ly to lean more to the 
other side of the balance. So there wll I be a variety of state 
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responses varying from t he max ima l 1st response pole of the 
spectrum to the minimal 1st response pole of the spectrum. Those 
who take action c loser to the maximum side wll I, of course, be 
chal Jenged by criti cs on the outs ide for rely Ing too heavily on 
coastal state rights and for having not enough regard for 
navigationa l rights. Those who lean more on the minimum side of 
the spectrum wil I be chall enged by critics -- both ins i de and 
outside -- presumably for fail Ing to fulfil I their environmental 
responslbll it les under the Convention. 

One other question that comes up In this connection is, of 
course, whether from an env ironmenta l perspective there Is 
something positive in the compartmenta l lzl ng of the ocean . On 
the positive side it might be that those coastal states that are 
environmentally concerned and are I lkely to take environmental 
act:on -- states on the max ima l 1st side -- may see In the fact 
of compartmental izatl on an encouragement to engage In 
experiments In zoning of one kind or another, something which 
they might not otherwise have thought of doing but for the 
revolution in the law of the sea . There are provisions In the 
Convention that seem to encourage precise ly that ki nd of 
approach to effective environmenta l act ion. Artic le 211 , the 
specia l ru l es on "i ce cover ed waters," and a number of other 
provisions are examp les of situat ions where vulnerable areas 
within the econom ic zone of certai n states cou ld be brought 
under zoning practices In a way that might not have been thought 
of by these states but for the zona l approach to the Jaw of the 
sea genera I I y. 

Second , what Is there to say about the history of the 
conservation movement at UNCLOS I I I and what can we learn from 
it? A first observation is that the area of environmenta l 
concern that was l east wel I served by UNCLOS I I I Is what we 
m I ght ca I I the conservat ion area, If we interpret that more 
narrowly than env ironmenta l Ism. Conservation I wou ld take to 
mean the conservation of spec i es In general and endangered 
species In particu lar and the protection of ecosystems In 
genera l and vu lnerab le areas in particular . In that def in ition 
conservation has not been particularly we l I served by UNCLOS I I I 
nor , I s uppose, cou Id It have been wel I serv ed by UNCLOS 111. 
So what we must hope for now would be a blendi ng of the hol lstic 
ecological view of the ocean presented eleven year s ago by the 
Stockholm Conference with the lega l framework provided by UNCLOS 
I I I. A reconcll lat lon of the two rather different perspectives 
must now somehow be effected by appropriate coal ltlons In the 
appropriate forums. 

I think we have to be honest in recognizing that if they 
had been left to themselves, the delegations at UNCLOS I I I would 
have given very low priority Indeed to conservat ion matters In 
the ocean. But they were not left to themselves they were 
badgered by various kinds of environmental organizations on the 
outs ide. We must sure ly acknowledge the efforts of the non
governmental organizations (NGOs) with environmenta l concern s to 
bring some Influence to bear -- albeit a modest Inf luence -- on 
targeted delegates which proved to be more sympathetic than the 
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majority. As many of us in this room know, th i s effort went on 
for ten years or more with a degree of success that shou l d not 
be exaggerated, but perhaps with sufficient success to give us 
some hope that that kind of hybrid Initiative in the 
International community is the on ly one that wi l I fina l ly be 
very sat i sfactory . That hybrid approach may be even more 
satisfactory In a different forum than UNCLOS I I I was able to 
provide. 

I would I Ike to add a rider before go on to my 
conclusion . I have a personal pet theory that If you look at 
the hi stor y of conservation genera ll y - - not just of the ocean -
- you find that e l ites have historical ly played a rather 
important role, particu larly on land. Of course, it is a 
terrib ly unfashionable thing to have to po i nt out, but it is 
true nonethe less that e l itism is chief ly responsib le for the 
conservation movement of the wor l d since the nineteenth century 

not popular pressures, and popular perceptions, but elitist 
perceptions and el itlst pressures . My point Is that the e l ites 
that have supported the cause of conservation have not been as 
effective in the world of ocean affairs as they have been on 
land; this is certainly true for UNCLOS 11 i . It is an 
interesting question whether now, after UNCLOS I Ii, other forums 
may wish to make use of these elites. 

Finally, where do we go from here? Ambassador Beesley has 
raised this question and pointed out the range of United Nations 
agencies Involved In marine affa i rs and in marine environmental 
Issues. It Is a long I ist. Mr. Gro l in has also commented on 
some of the difficu lties in advancing international 
environmenta l action in the ocean . As mentioned by others, we 
should note that many initiatives are now about to be taken. 
For example, GESAMP is at work again, revising the regional seas 
program of UNEP. However, it may be d I ff i cu It for 
environmentalists to penetrate al I these types of act ivities . 
Environmentalists tend to be officious intermeddlers by nature -
- pretty unscrupulous people who are uni ikely to be stopped by 
the normal standards of decency -- but in a l I these areas It is 
difficult for them to come in in a usefu l way and contr i bute to 
the shaping and molding of the various programs. So we may have 
to look beyond activ ities of that kind . 

Of course, there are ad hoc initiatives on dumping, 
including dumping of nuclear wastes . And certain regions 
I ike Antarctica are very popular and fashionable right now 
and attracting the attention of environmentalists . However , 
none of this seems good enough and what we seem to need is -- as 
mentioned by Ambassador Beesley an orchestration and an 
effort that is systematic . We need something along the I Ines of 
the Stockholm Conference with Its focus on ocean conservation . 
Fortunately, UNEP has recently designated certain matters for 
prior ity attention and three governments have come forward with 
the offer to take the Initiat ive on these matters on behalf of 
UNEP . I believe the Federal Repub l ic of Germany is to take the 
initiative in the area of the disposal of hazardous wastes, the 
Netherlands in the area of the transportation of chemicals, and 
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Canada In the area of land- based marine pol lutlon . I urge a l I 
three of these gover nments to proceed with dispatch in the 
appropriate forums. 

But this Is not enough either. would have thought that 
we have no a l ternative but to pursue the kind of action plan 
that Ambassador Beesley referred to. In this effort a l I the 
appropriate United Nations bodies and other governmental bodies 
must be Invo lved, as wel I as non- governmental organizat ions. I 
hope that I may say here t hat the International Union tor the 
Conservation of Nature and Natural Resources has been 
particularly act ive In recent years In trying to organize the 
ca l I for International, regiona l and national action on the 
conservation of the ocean . Two years ago the IUCN pub l ished a 
major study that made recommendations for such action to 
governments and agencies around the wor ld and I wou l d I ike to 
think that that ki nd of I lsting of requirements could now be 
carried further and taken into the world of official action. 
Also the IUCN is about to announce its intention to prepare a 
master char t of the requirements tor ocean environmental action 
within the framework of the Convention on the Law of the Sea. I 
wou ld hope that this chart wou ld be sent to al I the United 
Nations agencies and other official bod ies and that on it they 
wou ld indicate the action they are taking or pl anning to take 
under the ir particular jurisdiction. When that chart has been 
fi l led in, we can see what blanks remain and what needs to be 
done. 
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DISCUSSION AND QUESTIONS 

THOMAS CL INGAN: Before tak ing questions from the floor, 
would I ike to ask If there Is anyone on the panel who would I ike 
to res pond to any of the comments that have been made so far. 

ER IC LYKKE: My remarks wll I be directed towards the 
presentation of Mr. Vindenes, not to argue with h im but to try 
to add one or two considerations. It cou l d be said that to some 
extent the sort of general concept which he developed is at 
variance with the presentation made by the Chairman of the Third 
Committee on Wednesday. My point is that there Is a cont i nuous 
deve lopment of international law In th i s area, a process which 
was perhaps started, or else given part icular impetus , by the 
Torrey Canyon acc i dent. Since then we have seen an ever further 
deve lopment of a number of protective meas ures directed a l so 
towards the protection of natural resources. I do perhaps fee l 
that Mr. Vindenes in his reference to what hap pened in the 
UNCLOS I I I negotiations is drawing too fine a distinction 
between jurisd ict ional aspects of resources and environmenta l 
aspects. Marine pollution Is often an Important th r eat to the 
natural resources, and coastal states would fee l a need to 
protect themselves in th i s respect . So my point is that there 
is an ongoing process here and that a er it I ca I issue in th Is 
pr ocess Is whether the existing system wil I provide suff ic ient 
protection of natural r esources on the basis out! l ned by Mr . 
Vindenes. If, for examp le , new accidents were to occur in the 
field of c hemical transport, which is of course a very difficu l t 
th ing corning up, this might force governments whether they like 
It or not to supp lement the existing system and to deve lop 
further coasta l state juri sdiction. 

HELGE VINDENES : In response I wou l d just I ike to point out 
that, as Mr. Lykke said, there Is no real difference of view 
between him and myself, nor do think that there is any 
difference of view between myself and the Chairman of the Third 
Comm lttee. I may be wrong, but persona I I y I d Id not f Ind in my 
own views anything wh ich was inconsistent with the v iews 
expressed by Ambassador Yankov. I am a l so In fu l I agreement 
with Mr . Lykke on his comment that there i s a cont i nuing and 
ongoing process of development of law. However, there Is one 
point which merits attention, and that is that in this ongoing 
process we have had a trend towards extension of coastal state 
jurisdiction. In my view this has occurred because It has been 
possible to reconcile the new powers of th e coasta l state with 
those concerns that are considered to be vital by the mariti me 
powers. As I see It, the reconci l lation of these two different 
sets of concerns is one of the great achievements of the Law of 
t he Sea Conference. However, I do not think that it wil I be 
very easy to carry the trend towards the strengthening of 
coasta l state jurisd iction in e nvironmental matters beyond the 
po i nt where it begi ns to get into conflict with the vita l 
interests of the maritime power s. Fina ll y, I agree entirely 
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that pol lut lon Is very much resource-related in that pol lutlon 
of the sea represents a threat to the resources. Indeed, it was 
for this r eason that in my statement I raised a question as to 
the provisions of article 56, which states that the coasta l 
state has sovereign rights not on ly for the exp loration and 
exploitation of the natura l resources in the EEZ , but also with 
regard to "conserving and managing." The question Is whether In 
this reference to sovereign rights for the purpose of conserving 
and managing the resources there is not inherent a general 
j ur i sd i ct ion on po I I ut ion. 

TI-lOMAS CLINGAN: Thank you . We now move to the aud ience 
and the first speake r is Dr . Marlo Ruivo from the IOC. 

MARIO RUIVO: Thank you , Mr. Cha i rman, for giving me the 
f I oor . I cert a In I y need to exert contro I on my Lat I n 
temperament in order to be brief. Th is session has been so ri ch 
and has touched on so many s ubjects in which I have been 
Invo lved that I am tempted to comment on them more extensively. 

To beg in with, the subject matter that we are dea l Ing with, 
the environment, ls by Its very nature an area where 
i nteractions between different users and re l ated institutiona l 
arrangements become apparent. It r aises , therefore, a number of 
questions deserv ing further exp loration . 

I shou l d I ike to point out, as some other speakers have, 
that one of the factors that stimulated t he need for a new ocean 
regime was the progress In the know ledge of the oceans through 
science and the development of marine technology. Throughout 
the Conference an effort was made to respond to these new trends 
by providing a comprehensive framework. The negotiating process 
itse l f was marked, particul ar ly during its initial phase, by a 
c lose interact ion between scient i sts, espec i a ll y at the national 
level and as part of the br iefing of their respective 
delegations. As the negotiations went on, scientific experts 
progress iv e ly d isappear ed from the scene, which was 
understandable, and t he negotiators proper took over. 

As we are entering the phase of implementation of the new 
ocean regime, it is again time to react ivate, both at the 
national and at the i nternational level, the dia logue between 
sc ie ntists and other experts, on the one hand, and decis ion
makers, on the other. As stated in the Convention itse l f, 
imp lementation in respect of the use and management of 
r esources, as wel I as the protect ion of the marine environment, 
shou l d indeed be based on the best sc ient ifi c find ings 
avai I ab le. For examp le, the formulation of globa l standards for 
management and protection purposes, and t heir approval for 
i nternati ona I use, depends bas i ca I I y on the adequacy of the 
sclentif lc input avai l able. 

Without enter i ng Into detail, 
out that institut iona l adjustments 
enab le them to cope with the 
science as a bas i s for act ion. At 
77 s ubm itted a draft resolution 
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endorsed by the General Assemb ly of the United Nations. It 
noted the enormous gap between developed and deve loping 
countries in the field of marine science and technology and i t 
recogn ized that unless an increased international effort is made 
in the coming years to reduce t hi s gap, the implementation of 
the Convent i on may not be real lzed, nor the opportunities for 
soc io- economic development opened by the new r ights granted to 
coastal states . 

There are three levels at wh ich this process needs to be 
promoted. One is at the nationa l level ; nati ona l structures 
were developed hi storica l ly on a sectora l basis and they do not 
reflect the Integrated approach under which ocean affairs should 
be dea l t with in the contemporary wor l d. The second is that of 
internat i ona l mechanisms of a globa l and r egional leve l . The 
third i s that of mechanisms for coordination. It is quite clear 
that there Is considerable i nteraction among these three levels, 
but it is stl 11 not sufficient to modify substantially the 
stat us quo. The internati ona l structures are strong ly 
inf l uenced by the nat ional structures and the latter have 
impeded the evolut ion of the former. 

It should a l so be pointed out that unless r eal progress is 
made in t he coming years in strengthen ing nationa l capab il itles 
in mari ne science and re l ated fie l ds - - that is, In achieving 
self- rel iance legal developments will become mere ly 
theoretical and wil I not achieve their purpose. 

In t h is connection I should a l so I ike to make some comments 
on the ro l e of appropr iate I nternatl ona I Inst I t ut ions in the 
implementation of the Convention. I was very touched when 
Ambassador Bees ley mentioned the proposals I made at UNCLOS I I I 
as Head of the Por tuguese delega t ion on the role a nd impr ovement 
of inst i tutiona l arrangements i n the fie l d of ocean affai rs. 
The existing organizations have played a most useful role in 
facilitating Internationa l cooperation and many of them are 
potentia l ly usefu l , prov ided that adj ust ments ar e made t o a l low 
then to pl ay s uch a ro le under the new ocean reg ime. However , 
In view of t he comprehens ive and Integr ated nature of that 
regime, t here Is a need for an lntersectoral approach, wh ich 
a l so ca l Is for l nterdl sclp l lnary research, whereas In t he past 
t he approach was ma inl y sector a l . 

It Is r ather encourag ing to note that governments are 
progressively becom ing awar e of the Inst i t utiona l lmp l !cations 
of t he new tre nds In multi p le use and management of th e oceans. 
In t hi s pr ocess two ma in approaches ar e emerg i ng at t he national 
leve l . One Is towar ds t he estab l lshment of an lntersectora l 
admi nistr ation dea l Ing with ocean affai r s as a who l e ; the 
creati on of Mini stri es of t he Sea, as In France a nd Por t uga l, 
fal Is In t h i s cat egory . The other Is based on t he use of 
existi ng sectora l adm ini strations fisher ies , merchant 
navigati on, et c . -- operating In a concerted manner under a body 
with the power to formu late a nati ona l po l Icy In ocean af fa irs 
and t o coordinate Its lmpl ementatl on. Thi s Is th e case with the 
De partment of Ocean Deve lopment In Indi a . 
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At the International level steps have already been taken, 
or are under way, to adapt the UN organizations deal Ing with 
ocean affairs to the new demands and to the need to fulfil I 
effectively the functions assigned to "competent lnternatlonal 
organizations" In the Convention. Having this In mind, the IOC 
Initiated an In-depth study of the Imp ! !cations of the 
Convention In order to strengthen Its program and to undertake 
the structura l adjustments needed to cope with the new demands 
of the International community In the fields of marine science 
and ocean services, Including training, education and mutual 
assistance. I am convinced that the feedback between national 
and International entitles, g loba l , regional and subreglonal, 
wll I acce lerate this Institutional re-shaping process. 
Neverthe I ess, In spec I a I c I rcumstances and as part of a broader 
process of adaptat ion to the requirements of the new regime, It 
may prove necessary to set up new mechanisms. The proposed 
Internationa l Sea-bed Authority Is a case In point. 

I st! I I bel !eve In the val ldlty of the draft resolution 
submitted by Portugal and a number of other states to UNCLOS I I I 
on the estab l lshment of a group of dist inguished personal !ties 
to study International Institutional arrangements In the field 
of ocean affairs, Including existing coordinating mechanisms and 
their future adaptation to the regulrements resulting from the 
Convention, and to report through the Secretary Genera l to the 
General Assembly. That resolution merits further consideration. 

THOMAS CLINGAN: Thank you, Mr. Ruivo. The next speaker ls 
Rose Pfund. 

ROSE PFUND: Thank you, Mr. Chairman. By way of 
Introduction: the relatlonshlp of what I have to say to the 
present discussion fal Is under the general rubric of pol lutlon 
and It also ls of a hortatory nature. I' d I Ike to entit l e It, 
"Was It Miss Muffet's tuffet or was it a hole In the ground?" 
The ocean environment has many femin i ne characteristics 
traditionally assigned to her by near ly a l I cultures. 
Furthermore, much of the feminine attributes describing the 
ocean have sinister and even derogatory overtones . I point to 
such examples as the power of the Sirens who lured hapless 
sailors to their deaths, the Inconstancy of the oceans, and the 
v I o l ence and power masked by surf ace gent I eness, etc. It Is 
also safe to assume that these descriptions of the ocean have 
largely originated In the minds of males and have been part of 
the risk factor of ocean enterprises, whether computed according 
to the ca lculus promoted by the London School or the Chicago 
School of Econom I cs. However, th Is I l.jr Id h I story Is 
overshadowed by the new heights of metaphorical creativity which 
have been r eached In this 1983 LS I conference on the Law of the 
Sea. Therefore, I would hope that this body fervently pledge, 
corporately and Individually, to desist from adding further 
unear ned earn ings to the existing t raditional capital stock of 
feminine-related myths by creat i ng metaphors such as, "A fat 
peasant woman sitting with her backside to real tty" to descr i be 
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stup Id macropo I Icy. And, I ast I y, it Is hoped that future 
anthropomorphic references to macro or micro failures of 
character or actions be properly neutered to prevent further 
violence to mother ocean and women. (Applause). 

Tl-lOMAS CLINGAN: Thank you, Ms. Pfund, for that very 
refreshing comment. Now I cal I on Mr. Valenzuela from I~. 

MARIO VALENZUELA: I know that the time Is very I ate so I 
wll I exclude many points. Working with I~, I am very much 
concerned with the matters dealt with In al I the four excel Jent 
papers, but I would not want the International civil servants to 
monopol lze the commentaries on this panel. I should add that I 
am much helped by Ambassador Yankov's paper which was presented 
two days ago. He covered many Important Issues, thus 
facll ltatlng my task. Also, Mr. Grol In has taken care In large 
measure of the remarks would make. One factual point 
concerning his commentary: the latest and the most Important 
conventions of I~ were drafted In 1978 and they are either In 
force or they are going to enter Into force shortly. So the 
time It takes for IIIO conventions to enter Into force Is In fact 
not ten years, but less than five years. 

Coming to another specific point: as one of the few 
participants with the national lty of a developing country, I 
would Ike to comment on something mentioned by Ambassador 
Vlndenes in his very good paper: the dichotomy between maritime 
and coasta I states. I was a de I egate of my country and I was In 
some way responsible for the Introduction of coastal state 
powers for the protection and preservation of the marine 
environment In the exclusive economic zone. One of the 
explanations for the compromise on marine pol lutlon Is that the 
developing countries went through a process of education In al I 
these years. The experience In I~ shows that the great danger 
has always been that of uni lateral action, as mentioned today by 
Ambassador Beesley. And the developing countries, especially 
the coastal states among them, have real lzed that they are not 
only coastal states, but that they are also either maritime 
states or potential maritime states. 

In this context, the great danger does not I le In the 
provisions referring to the different jurisdictional powers, but 
In the provisions on enforcement by port states, provisions that 
cannot be separated from those on which Ambassador Vlndenes has 
commented. The fact Is that after the Amoco Cadiz Incident I~ 
and the Law of the Sea Conference took very strong action. Of 
the provisions then approved, I should quote only article 211, 
paragraph 3, which has far-reaching consequences. As far as I 
know, the Memorandum of Paris, which has not been mentioned 
here, does not ref er to this article, but that provision has 
served In fact as an Imp! iclt basis for this action on the part 
of the most Important maritime states In the world. These 
fourteen states of western Europe have establ lshed a system of 
port state control which makes rather unnecessary a discussion 
on the Implementation and enforcement of I~ conventions. These 
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states are using the best weapon they have: If any f lag state 
does not comply with the genera ll y accepted Internationa l rules 
and standar ds, Its ships ar e not ab le to enter Into the ports of 
the most Important maritime states, which In this case behave as 
coasta l stat es. 

11-iOMAS Q INGAN: Unfortunately , the chairman must exercise 
his prerogative, as unpleasant as It Is, and terminate this 
session . I hope you wl l I a l I join me In expressi ng appr eciation 
to our exce l lent panel. 
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LUNCHEON SPEECH 



BERNARD OXMAN: Our three previous luncheon speakers have 
come from the developing countries of Africa, Asta and Latin 
America. Just as one could Imagine no more artlculate spokesmen 
for the views held by many of those countries, so I bel !eve we 
could not have hoped to have a more artlculate representative of 
the values espoused by many Western governments, partlcularly 
their commitment to the rule of law. Our speaker today has 
served the British Government as a legal advisor at both the 
Foreign and Commonwealth Office and abroad, lncludlng Its 
Permanent Mlsslon to the United Nations. Hls duties brought hlm 
to the law of the sea negotiations both during the earl lest 
preparatory stages and then again as Deputy Head of delegatlon 
durfng the cruclal ffnal stages. lt ls a great honor to 
fntroduce Mr. Henry Darwfn, 



THE CONVENT ION AND THE DISTR IBUT ION 
OF ECONOMIC AND POLITICAL POWER 

Henry G. Darw In 
For eign and Commonwea lth Office 

Un i ted Kingdom 

Mr . Chairman, your Exce l lencles, ladles and gent lemen: 
In hi s brl l I lant speech of yesterday on an Insp ir ing theme 

Ambassador Castaneda gave me a d I ff I cu It act to fo I I ow. Indeed, 
befor e yesterday the Immense ly high qua l lty of the speeches of 
Ambassador Koroma and Ambassador Pi nto g ive me - - In a l I -
thr ee difficu lt acts to fol low. I hope the last act does not 
turn out to be a tragedy. 

At this meeting we have heard many contribut ions on many 
aspects of the United Nations Law of the Sea Convention. It Is 
not easy, on th Is I ast day, to say much that Is new _on spec If I c 
aspects; but the t l t l e under wh ich I was Invited t o speak 
J ustifies some personal comments on the Convention as a who le. 

The distribution of pol lt lcal and economic power, wh ich Is 
the specia l theme of this act, as a phr ase has a fine r ing to 
It. It suggests that one Is comment Ing on some r ad I ca I 
convu Is I on In wor Id arrangements . I doubt l f such extreme 
language ls a correct description of t he Convention, but this 
does not mean t hat the developments which It records are not 
Important. The mere hold ing of the Conference was Indeed a most 
Important event. For It was the first occasion when the ful I 
membership of the wor ld community, as now constituted after the 
dissolution of the hlstorlca l empires , was gathered toget her to 
debat e the great curr ent Issues In the l aw of the sea. If th e 
Conference and Its Convent i on In fact drew heav il y on past 
pract ice, they have a l so Indicated new so l utions to many o ld and 
many new prob lems; and they have themse lves a l ready generated a 
mass of new pract ice which has revo l utionized the law of the 
sea. 

One can, therefore, legltlmate ly look at the distr i bution 
of power In two distinct senses . First, there Is the 
distr i bution of power which brought about and shaped the 
Convention. Second ly, there Is the distribution of power which 
would res ult from the Convention. 

Let me speak first of pol ltica l power. 
In the strictest sense of the word, the Convention Is not 

fundamenta ll y a po l ltlcal treaty. It does not dea l with the 
great po l ltlca l Issues, s uch as ml I ltary and political 
groupings , leagues and a l I lances, and even less with the 
ultimate Instrument of pol ltlcal power, the use of armed forces 
for the conduct of hostl I ltl es . It Is not a disarmament or arms 
control agreement designed expressly to control or moderate 
activities In the mll ltary f le ld. In the Interest groups 
estab l lshed at t he Conference most of the po l ltica l groupings of 
the world were distr i buted, If not even ly, at least wlde ly, 
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s ince the econom ic concerns of each count r y on the matters of 
the Convention had some pr iority over the affi li ations which 
apply in more purely politica l activities . 

i t is true that some of the rights protected by the 
Convention are of interest in t h is f ie ld of pol i t ica l power in 
the strict sense. Thus, the right of freedom of passage through 
and over straits enab I es states to to I I ow their own desired 
courses of deve lopment , even i f these are not always po l itica ll y 
pleasing to their neighbors . The techn ical ru les about passage 
th rough straits have a surprising ly close I ink with issues in 
the domain of self- defence. However, this is only one aspect of 
nav igation: a r ight main ly exerc ised as part of commercia l 
intercourse between states. 

Neverthe I ess, in debates on so vast a subject matter, to 
have attained so broad a consensus is indeed an achievement . If 
only it could have been even broader! If the Convention itself 
does not make a distribution of po l itica l power, neverthe l ess 
the work on it has , in a sense, shown a distr ibution of 
po l iticai power . The course of negotiations showed a 
wil I ingness to move towards agreement on many issues in a spirit 
of mutual concess ion. On many issues no interest group thought 
it necessary to try to exercise pol iticai power to coerce others 
to abandon po ints of fundamenta l importance. The Convent ion 
wou Id have been stronger if th is had been true on a I I issues. 
But the app i icat ion of consensus, as far as i t went as a 
mechanism for achieving a balancing of forces, evidenced a 
d istribution of power which was not one- sided and was not 
ty ran n i ca I . 

What then can be said about economic power? Here one can 
g ive a longer and more aff i rmative answer . 

The Convent ion is fundamenta l ly an economic treaty and the 
distribution of economic power in it ca l Is for more comment. 
Those who worked at the Conference wil I reca i I how it was 
dominated by the diversity of interests and of geography . 
States divided about a mu l titude of issues. If I may be a l lowed 
a digr ession, at least at this s t age in th is exce l lent mea l , it 
was I ike a wedd ing cake with many tiers or f loors which was 
divided d i fferently on each tier. One ' s c losest f r iends on some 
issues were the b itterest foes on others. Simi larities of 
geographical circumstances led to groupings which cut across 
every known I i ne of regions of the wor l d, po l it ica i 
affi li at ions, and even t hat most pervasive criter ion: l eve l of 
wea lth. Work i ng with other de legat ions, one had to have, so to 
speak , a prof ii e of the characteristics of each country with 
which one was dea li ng in one ' s head in order to carry on 
business. Furthermore, the issues were very rea l. They were 
not on ly verbal. Ships go to rich and to poor countr ies. Rich 
and poor countr ies have s pecia li sed communit ies part icul ar l y 
dependent on, for examp le, fish ing. And us ua ll y poor 
communities they are. The land- locked countries incl ude some of 
the richest and some of the poorest in the world . The producers 
of miner als found on the deep sea- bed include among the i r 
numbers some high l y developed and some much less developed 
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countries. Nevertheless, It was possible over a wide range ot 
Issues to achieve a balanced distribution of power. 

In resolving al I these Issues the Conference was perhaps 
helped by the very real lty of current practice. The Conference 
could see much more clearly what It was deal Ing with. For 
example, the necessity for more extended fishery zones, the 
problem of overfishing and the need for regulation for the 
benefit of the fishing industry had, before the Conference, 
begun to show themselves. They became ever more widely 
recognised over the long period during which the Conference 
wrestled with its monumental agenda. The Importance of 
navigational rights In the offshore waters of others, Including, 
particularly, straits; the Interest of coastal states In 
protection from unsafe vessels and the Impossible burden for 
shipping of a multlpl lefty of divergent and even contradictory 
technical requirements; the need for greater scientific 
knowledge to make ful I and wise use of the seas; and the desire 
of coastal states to protect Information of economic value about 
their own offshore resources; al I these and others, and I am 
only giving examples, were known In International I lfe and In 
the International use of the sea. However difficult the 
balancing of the different Interests, on the basis of their 
knowledge of the subject the delegations groped their way to 
texts which In general could be given adoption by consensus. 

Any modern consideration of economic power wll I also 
Include the protection of the environment. A good environment 
was not within the traditional meaning of economics or wealth, 
but the world Is wiser now and a good environment certainly Is 
part of the underly Ing sense of wealth, namely wel I-being. The 
Convention In Its work on these matters represents a significant 
advance . Measures for the protection of the environment are 
often expensive and ultimately Impose a cost on the persons 
benefiting from them. So here there was again a compromise to 
be struck, even If the working out of this compromise In detail 
may have been dependent on the competent International 
organisations concerned. But It was not an unexplored area and 
much was known of the physical and economic facts which must be 
taken Into account. 

Slmllarly, the formulations on marine technology In Part 
XI I I and on the settlement of disputes In Part XV al I built on 
knowledge and practice from the past. 

This did not mean, and I stress this, that the Conference 
was a slave of practice or had any fear of Innovating. On the 
contrary, It consciously Introduced new rules and new principles 
when the need for them was clear to al I. As Ambassador 
Castaneda pointed out so brll I lantly yesterday, there was 
conscious decision-taking and not the slow accretion of practice 
as a means for the development of law. 

But on al I these subjects, whether the rules were new or 
old, there was a balancing of power to produce a compromise. By 
the end there was a certain recognition within the Conference 
that In these fields and In general the distribution of powers, 
and of the rights and Interests which would result from the 
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Convention, was a better distribution than had resulted from 
earlier rules and regimes. 

On deep sea mining the situation was unhappily different. 
Though many new uses of the sea have been introduced over the 
centuries, state practice was so far I imited to experimental 
dredging for deep sea nodules and, as the Conference continued, 
to legislation in a I imited number of countries whose companies 
were interested in this activity and which, therefore, found it 
necessary to contro l those compan ies and avoid conf li cts between 
them. It might have been thought that negotiations would be 
eas ier on an activity which was only becoming economically 
interesting than on other maritime activities, the history of 
which had been unfortunately marked by disagreements over years 
and centuri es. Paradoxica ll y, it did not prove so. With the 
benef it of hindsight, one can say that in some ways the First 
Committee and its Chairman had a more difficu lt task than the 
others. A blank sheet of paper is not the easiest paper to 
write on; in some ways it is easier to write on a paper with 
I ines. Nobody knows whether the resources of the deep sea are 
recoverable at a reasonable cost. Any piece of land or coasta l 
sea-bed which nobody has explored is always bet ieved to be ful I 
of oil! Every square mile of water which nobody has fished is 
believed to be fut I of fish! Simi l ar ly, nobody knows the real 
va lue of deep sea nodules or the rea l shape of an industry based 
on them . But if they are of economic va l ue, then the world 
shou Id not be deprived of them . I f they are resources which can 
be economica ll y exploited, then they should be available. l·/ith 
a reasonable regime which does not obstruct access; with a 
reasonable return on the high investment which is involved; and 
with a reasonable degree of security of access in the I ight of 
that investment. Th is, unhappily , was, however, an area where 
the Conference was not able to reach the same meeting of minds 
as on other i ssues. A clear ly identified minority was 
overridden. 

On this particular topic, therefore, I have with regret to 
say that, in my v iew, powers were exercised by delegations in 
the Conference which had better been left unexercised. And the 
distribution of powers which resulted fel I below the standard 
achieved on other topics. 

Fortunately , it was a lways recognized that the rules and 
regulations for sea-bed mining to be drawn up by the Preparatory 
Commission, even if the Convention had been achieved by 
consensus, would have been an essent ia l e lement in so novel a 
fie ld of regulation, and an e l ement by which states cou l d assess 
the Convention and on the basis of which they would rat ify or 
not ratify the Convention. The Preparatory Commission, for a 
Convention which was not adopted by consensus, becomes even more 
important. Perhaps, as was sa id by Ambassador Koroma, the 
Preparatory Commission can indeed be a framework to find 
solutions to al I the necessary questions. 

"The captains and the kings depart," though happily we have 
had here at least one king and severa l most distinguished 
captains. The Conference itself has come to an end and 
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discussion must take a new form. But this leaves to the states 
to appraise its work and to decide their future conduct. To 
them is distributed, under the Convention and under 
international law, the power to rat i fy or accede to the 
Convention when its true power is known; t he power not to rat i fy 
or accede to it; or the power to work together to achieve those 
solut ions by consensus for which so many worked so long and so 
devotedly. Let us hope that the states choose how to exerc ise 
t hei r power s with that wisdom, moderation and farsightedness 
which inspired so many dec isions in the Conference . 

So much for the ser ious theme which I accepted . Since I 
have not exhausted my t ime and I hope I have not exhausted your 
patience, may I touch br ief ly on one other matter? It happens 
sometimes to a participant in a conference to have a text which 
has not been widely distributed . The text I am mentioning is 
not in a language which is wide ly known and I wi l l not venture 
to quote a vers ion in the or ig ina l Ice l andic . I wi l I give it in 
Eng li sh. The tit le wou ld be in Ice l and ic D~_SjQ!hlngfacasaga, 
which an Ice l and ic friend has to ld me can fa i rly trans late as : 
"The Saga of the Travel lers to the Sea Thing". "Thing " is, of 
course , the old Scandinavian word for an assemb I y . Fo I I owing 
the norma l saga form, it begins as fol lows: 

There was a man; he was ca l led Evensen . He I ived in a 
beaut i tu I town surrounded by f ine forests and wide 
waters. The waters were we I I stocked with fish . And, 
when the t ime for the Sea Thing was due, he prepared a 
ship. When a l I was ready , he sai l ed to the Thing and 
wi th him sailed h is henchman whose name was He lge and 
his fr iends. And his friends were few but famed for 
their ski 11 and hard work . And when he arrived at the 
Thing he would s i t in his booth and many great men of 
the Thing came to him, singly or in groups. And he 
heard them grave ly, and wou l d make an award. And 
often they would accept the award ; and that was a 
great honour to him. Or when they took their case to 
the court of the Quarter, or the Fi fth Court which 
heard from a l I the four quarters of the is l and, the 
Court and its chief often would uphold his award, 
though he was the Lawspeaker of the Court, and that 
was an even greater honour to h im. 

will not go on, but wou l d li ke to offer this li tt l e 
I ighthearted tr ibute to Ambassador Evensen and his country for 
the i r work towards the Convention. I would I ike to offer It as 
a gesture of t hanks a lso to the Institute named after another 
great Norwegian worthy of a saga, the Institute to whom we are 
so much indebted for this most interest i ng meeting . I wish I 
coul d do the same for the other Inst i t ute from Hawa i i to which 
we ar e equa l ly so much indebted . But, unfortunate ly , the first 
great Pac i fic navigators of Po lynesia, sometimes cal led the 
"Vik ings of the Sunrise, " though no doubt they had sagas, had no 
means of writ ing them down. And the techno logica l adventures 
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which may occur at some future date in ad under that ocean have 
not yet merited their sagas. But w thout any more com i c 
literature, I would like to offers ncere thanks equally to 
them. 

The two Institutes and al I those who have worked so hard 
for this conference w i I I by the end of tonight be ab I e to 
congratulate themselves on a wel I-merited success. 
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PART V 11 

TiiE FUTURE OF TiiE CONVENT ION: RELATED ISSUES 



INTRODUCTORY REMARKS 

Albert Koers 
Institute of Pub I le International Law 

University of Utrecht 

Ladies and gentlemen: 
I wou l d I ike to cal I th is last panel of the Seventeenth 

Annua l Conference of the Law of the Sea Institute to order. I 
wil I chair this pane l In place of Dr. Gamb le, whose name you may 
have seen in earlier vers ions on the program, but who was unable 
to attend . The topic of th i s pane I is "The Future of the 
Convent ion : Re lated Issues. " I think you wil I agree with me 
that it is not for thi s panel to settle the issue of the future 
of the Convention; only time can do that. Therefore, you shou l d 
see this pane l primarily in light of its. s ubti tle, "Re l ated 
Issues ." We wi ll look at some spec i a l iss ues affecting the 
future of the Convention. 

Our first speaker Is Professor Riphagen, Lega l Advisor to 
the Mi nister of Foreign Affairs of the Nether lands. It g ives me 
great pleasure that Professor Riphagen has accepted the 
Invitation to participate in this panel and that he was wi l I ing 
to interrupt his work in Geneva in the International Law 
Comm Iss i on. I am sure that Professor R i phagen Is known to most 
of us as the Head of the Netherlands delegat i on at UNCLOS I I I. 
He was a lso very much Invo l ved In the draft ing of the last annex 
to the Convention dealing with the part icipation of 
internationa l organizations In the Convention . Thus, Professor 
Riphagen Is eminent ly qual lfi ed to speak to us about the topic 
of the UN Convention and the Treaty of Rome. 

When it became clear last week that Mr . Bo Johnson was 
unable to come to Os lo, Mr. Sol I ie , our second speaker, 
graciously accepted ihe invitation to part ic i pate in this panel . 
He could do so on such short notice because of an invo lvement of 
many, many years in the pr ob lems of the polar regions . We are 
very fortunate to have Mr . Soll ie with us today . 

Our third speaker is Miss Renate Platzoeder , who has been a 
par ticipant in UNCLOS I I I of some long stand ing. She i s 
associated with the Stiftung fur Wis senschaft und Po l itik i n the 
Feder a I Repub I i c of Germany and we are a I I in her debt because 
she prepar ed the most complete co l lectlon of UNCLOS I I I 
documents so far genera ll y ava il ab le. 

It would be presumptuous on my part to make much of 
introducing our fourth speaker , Professor Oxman, to you, not 
on ly because he has done so much introducing h imse l f In ihis 
conference, but a l so because I am qu ite sur e that a l I of us are 
aware of his contributions to the negotiations in the Third 
United Nations Conference and to the law of t he sea generally. 
So a l low me to make on ly a persona l observation. Be i ng one of 
th i s conference ' s program chairmen, it was a privi l ege for me to 
wor k with him In defin i ng the program of this conference and If 
that program has had any mer i t , I am sure it is due to him . 
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Our first commentator, Ambassador Holger Rotk irch, is 
Deputy Director of the Lega l Department of Foreign Affairs in 
Finland and he was invo lved in the Conference as a member of The 
Finni sh delegation. 

Our l ast speaker, at least from behind t his tab le, is 
Professor Tu l I lo Treves of the Univers ity of Mil an and a member 
of the Itali an de legation. 
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THE UN CONVENTION ON THE LAW OF THE SEA AND 
THE TREATY OF ROME 

W 11 I em RI phagen 
Ministry of Foreign Affai rs 

The Nether lands 

INTRODUCTION 

The relat lonshlps between t he UN Convent ion on the Law of 
the Sea and the Treaty of Rome (EEC) must be looked at from two 
po ints of view. The Conventi on' s, and more genera lly the 
genera l lnternatlonal l aw, point of view and the EEC po int of 
view are both needed In order to under s t and -- and comp lete! 
the synthes i s of these points of view as at tempt ed In Annex IX 
of the Law of the Sea Convention. 

The ru I es of genera I I nternatl ona I I aw are based on the co
ex I stence of separate, I nterna I I y Independent and externa I I y 
sovereign states . This co- ex istence requ ires at least a minimum 
of rules of International l aw. The minimal character of the 
rules of Inte rnationa l law Is reflected In their technique, 
wh I ch Is essent I a I I y b 11 atera I In the sense that they norma I I y 
do not create "norms," but rather b 11 atera I I ega I rel at l onsh I ps, 
I.e., obi lgatlons correspond i ng to r ights and rights 
corresponding to obi lgatlons, between each pair of two states 
separately, even If the content of those separate relationships 
may be uniform. This bilateral Ism Is a l so apparent In the legal 
consequences of breaches of Internat iona l ob i lgatlons. 

In a sense the ru les of, or rather the lega l relationships 
created by, International law a l so require the separation, 
Inte rnal Independence and externa l sover e i gnty of Indi vidua l 
states. The lega l relationship between state A and state B 
presupposes those three factors, Inasmuch as It may Ignore, 
I.e., not recognize, a situation In which state B has Indi r ect l y 
"transferred" Its rights to state C by exercising such rights 
for the benefit of state C or In which It has actua ll y 
"transferred" some of Its rights to state C. An examp le of the 
former situation Is the case where state B gives the right to 
fly Its flag to ships which have no genuine I Ink whatsoever with 
state B, but rather with state C; an examp le of the latter 
s ituation Is the case where state B admits state C to patro l In 
state 8 1 s terrltorlal sea for the pur pose of enforcement of 
state C's l aws and regu lat ions even as against sh i ps fly i ng the 
f I ag of state A. In the case of a fu I I transfer of rl ghts, 
I.e., a transfer of part of the territory of stat e B to state C, 
treaties between state A and state B cease to be app l lcable to 
the transferred territory (article 15 under (a) of the Vienna 
Convention on Succession of States In respect of Treat ies) and, 
more r e levant In our context, even In the Inverse case of 
transfer to state B of part of the terr itory of state C, 
treaties between state A and state B wll I not become appl lcable 
to the transferred territory If "It appears from the treaty or 
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Is otherwise establ !shed that the appl !cation of the treaty to 
that territory would be Incompatible with the object and purpose 
of the treaty or would radica l ly change the conditions or Its 
operation"(~, under (b), In fine). 

Obvious ly, for the same reason that the mere co-ex i stence 
of states without rules of Internat iona l law ls untenable, this 
isolat ion of bi l atera l re lationsh ips does not correspond to the 
rea l !ties of modern lnternatlona l I lfe and Indeed we see In 
state practice many Instances of a 11 1 lnkage" or even a "fusion" 
of bl l ater a l re lationships. One example Is given by the I lbera l 
Interpretation put on the notion of "origin" of products, 
possib ly based on the recognition by a deve loped country of the 
needs of develop i ng countr ies to expand trade between than. 
Another examp le Is the most favored nation c lause and the 
exception of custom unions from the appl icatlon of thi s clause, 
In the case of GATT under certain provisos ! Stl l I another 
exampl e Is the recognition by a treaty between state A and state 
B that not only state B Is In fact not completely Isolated from 
state C, but Is In I aw "bound" to state C. In the I atter case 
state A, In Its treaty with state B, may even go so far as to 
treat, In the re levant context, states Band C as one "unit." 
This "re levant context" may then cover the -- as between states 
Band C lega l ly required! - - absence of barriers at the frontier 
(between state B and state C) to the movement of goods, etc . , 
the common exercise of jurisdiction <strlcto sensu) by states B 
and C, or even the common exercise of externa l sovereignty 
through the conc l usion of treaties . 

The pr ob lem of the rel ationsh ip between the Law of the Sea 
Convention and the EEC then may be described as fol low s : 

- The Convention Is based on, and requires to the extent to be 
discussed later, the "separation" of states, as regards the 
rights of use of their territori es, as regards their 
Jurisd ictions (strlcto sensu) and as regards t heir externa l 
sovereignties (treaty- making power, state responslbil tty); 

- The EEC effects, as between Its member states, a partia l 
"fusion" of usage rights, of Jurisdiction, and of external 
sovere ignties; and 

- The fusion being only partia l , third states may logica l ly 
either Ignore It as a res Inter al los acta or as a purely 
Internal (domestic) matter of each member state or they may 
treat It as a fut I fusion of the member states, I.e. , 
assimi late the EEC to one state In al I the contexts of the 
Convention . 

Ne ither the former nor the latter course of act ion of third 
states would comp lete ly correspond to the actual s ituat ion . ~ 
lacrlmael 

The EEC ts an Internationa l organization, If we take this 
techn ica l legal term to Include both purely Intergovernmental 
organizations (do they stl l I exist?) and organizations with a 
"supranatl ona 111 e I ement, If on I y an Independent secretar I at I On 
the other hand, as a l ready ment ioned In the above, there ls a 
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lot of state practice recognizing the I Inks between states. We 
may, therefore, have a look first at the treatment of 
i nternat Iona I organ I zati ons In other ru I es of I nternatl ona I I aw 
than those embodied In the Law of the Sea Convention and at 
rules of the Convention other than Annex IX In which such I Inks 
seem to have been recognized. 

RULES OF INTERNATIONAL LAW OTHER THAN THE CONVENT ION 

As to the other ru les of International law it Is 
Interesting to note article 36 bis of the draft articles 
prepared by the ILC concerning "treaties between states and 
International organizat ions and between International 
organizations." This draft artic le reads as fo l lows: 

Obi lgatlons and rights arise for States members of an 
international organization from the provisions of a 
treaty to which that organi zation Is a party when the 
parties to the treaty Intend those provisions to be 
the means of establ lshlng such obi lgatlons and 
according such rights and have defined their 
conditions and effects In the treaty or have otherwise 
agreed thereon, and If: 

(a) the States members of the organization, by 
virtue of the constituent Instrument of that 
organization or otherwise, have unanimously agreed to 
be bound by the said provisions of the treaty; and 

(b) the assent of the States members of the 
organization to be bound by the relevant prov is ions of 
the treaty has been duly brought to the knowledge of 
the negotiating states and negotiating organizations. 

The article on ly deals with one stage In the process of 
International law: the lega l re lationsh ips created or not 
created by the conc l usion of a treaty between an International 
organization and a state. Presuming that the article i s a 
"codification" of "existing" international law and concentrating 
our attention on treaties between an International organization 
and a state wh ich is not a member of that organ ization, we note 
that the article does not dea l with : 

- The procedure through which the member states parti cipate in 
the conc lusion of the treaty; 

- The position of member states vis- a- v is the further 11 1 ife" of 
the treaty (denunciation, etc.); 

- The (ot her) conditions and consequences affecting the "force" 
of the treaty < such as a "f undamenta I change of 
c I rcumstances" or, for that matter, a change In the 
memberships of the Internationa l organ ization); and 

- The legal consequences of a breach of the treaty 
("responsibi I tty " ) . 
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The first point Is dealt with in other draft artic les, 
partly by reference to the Internal rules of the organization, 
partly by article 46 which concerns the possible non-conformity 
of the conc lus ion of the treaty with those Internal rules. But 
there Is nothing on the position of member states as to 
reservations to the treaty, nor on the question whether a 
"bilateral" treaty between an organ ization and a third state 
possibly becomes a multilateral treaty for the purpose of the 
appl lcatlon of the rules of the Vienna Convention on the Law of 
Treaties relating to modificat ion of the legal relationships as 
between some "parties" to the treaty only ( Inter al ia, articles 
41 and 58). 

The second point Is apparent ly supposed to be dealt with 
in, or at the occas ion of conclusion of, the treaty Itse lf 
between the International organization and a non-member state. 
Clear ly, there are a lot of questions left open by the draft 
articles but, after a l I, the draf t art ic les are concerned with 
treaties and not with the law of Internationa l organizations, 
nor with the law of "state responslbl I lty"l 

The main point for the present context Is, of course, that 
artic le 36 bis recognizes that direct lega l relatlonshfps 
between a member state and a third state may arise from a treaty 
concluded by an International organization. 

In this respect article 36 bis Is a "projection" Into the 
realm of general International law of article 228, paragraph 2 
of the EEC Treaty, though, of course, a "mirror projection" Is 
embod ied In artic le 36 bis' requirement that the parties, I.e., 
the organization and the third state, really Intend to create 
direct legal re lationships between the third state and each 
member state of the organization. We are, therefore, faced with 
a synthesis between two points of view, as referred to above In 
the first paragraph. 

In this connection It should be recalled that the Treaty on 
the European Coal and Steel Community (ECSC) remained sf lent on 
both the treaty-making power of that organization and on the 
( Internal) lega l consequences of treaties concluded by the ECSC. 
It needs a l so to be kept In mind that the Treaty on European 
Atomic Energy (EURATOM) has Internal rules of the organization, 
entirely different from those of the EEC, on treaty making and 
that It conta i ns no provision ana logous to article 228, 
paragraph 2 of the EEC Treaty. 

THE PROVISIONS OF THE CONVENT ION OTHER THAN ANNEX IX 

Turning now to the prov isions of the Law of the Sea 
Convention other than Annex IX, a first observat ion Is that 
these prov Is Ions dea I I I tera I I y w I th re I at! onsh I ps between 
"states." Furthermore, the main questions dea lt with In the 
Convention are those concerning the relationships between a 
coasta l state and a flag state, between a coasta l state and 
another coasta l stat e (def Imitation problems, Including certain 
provisions I lmf tlng the posslbll lty of drawing straight base 
I Ines; de f Imitation In bays and mouths of rivers not l.o.ieJ:. 
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fa uces tercarum of one st ate Is del lber ate ly left open!); and, 
occas iona ll y, between a flag state and another f l ag state. Even 
the deep sea mining r egime of the Ar ea dea l s with "f l ag state" 
r ights Inasmuch as It at tempts to arri ve at a cer ta i n 
"a utomatlc lty" of contr acts with th e Author ity and even 
st i pul ates a compul sory dispute sett lement pr ocedure In case of 
r efusa l of a contr act. 

Now, apa r t from not be i ng a s t at e, the EEC Is at pr esent 
neither a coast a l state nor a f l ag state, nor even a 
"sponsoring" state In the sense of Par t XI on t he deep sea 
mining reg ime of the Areal But th i s Is, of course, not the 
who l e answer! 

The separat ion of st at es ts r ef lect ed In t he wor di ng of 
some of th e Convention ' s prov is ions . Thus ar t ic le 91, for 
example, requires t hat ther e be a "genui ne I Ink" between a ship 
and the state whose f l ag It Is ent itl ed t o f ly. Perhaps 
fortunate ly, the Convention remains s i lent on what exact ly Is a 
genui ne I Ink and a lso on t he lega l conseq uences of an absence of 
such I Ink (compare a contrar fo, articl e 92, pa r agr aph 2 dea l Ing, 
In a sense , with multipl e nat iona l lty of ships). 

If It were oth erwise, th e quest ion coul d ar i se whether a 
ship f ly ing the f lag of a member state of t he EEC, but owned and 
managed comp lete ly by nationa l s of one or more other member 
states, could be cons ider ed as hav ing a genuine I Ink wit h th e 
f l ag st ate. Actua l ty, an ana logous quest ion ar i ses wit hi n t he 
f r amework of Protoco l no. 2 to t he Act of Mannheim whi ch 
r eserves cabotage between po ints on the Rhine t o, essent ia ll y, 
vesse l s r eg i st ered In one of the stat es part i es t o t he Act and 
Protocol and hav ing a genuine I Ink with that s t ate par ty as to 
be defined In common agreement bet ween those states par t i es . 
The common def init ion pr epared In the Cent r a l Rhi ne Navigat ion 
Comm iss ion Indeed so lves t he prob lem by ass i mil ati ng national s 
of states member s of the EEC, not pa r t ies to the Act of 
Mannhe im, to nat iona ls of stat es parties t o t he Act , t he 
Intent ion bei ng that an Ident ica l def initi on of the "genuine 
I Ink" wl l I be adopted by the competent or gan of the EEC. 

Severa l provisions of the Law of t he Sea Convent i on ar e of 
t he most favor ed nat ion type , Inasmuch as they forbi d 
di scri mi nation as between fore ign sh ips . Thus , articl e 24, 
par agr aph 1 (b) ; ar t ic le 25, pa r agr aph 3; and artic le 26, 
par agraph 2 req uire non-d iscr iminatory t r eatment of fore i gn 
s hi ps In t he exerc i se of a coasta l st ate ' s powers r e l ating t o 
nav igat ion In It s t err itor i a l sea (see a l so t he ref er ence t o 
t hese ar t ic les In ar tic le 211, paragraph 4 and the more genera l 
ar t ic l e 227 covering the exercise of a l I powers of non-f lag 
stat es In the f ie ld of the protect ion of the marine 
env ironment ). Obv ious ly, In t he app l lcatl on of these pr ov isions 
by stat e A It Is Ir re levant whether a shi p fl y ing the f lag of 
st at e B Is "genuine ly" a sh i p of st ate B, rather than a ship of 
st ate C. 

But her e the Inverse question ar ises whether s t ate A may 
discr iminate In favor of state Bas compared with the t reatment 
g iven t o s t ate X If state A Is " I Inked" with st at e B, e . g. , when 
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states A and B are member s of a group of states app lying a 
"common pol lcy11 In t he matters dea lt with In those provisions of 
the Convention. Could a coasta l stat e , member of NATO, 
di stingui sh between sh ips of other NATO members and ships of 
non-member states If It suspends temporaril y In specif ied areas 
of Its ter ritoria l sea the Innocent passage of foreign ships 11 if 
s uch suspension Is essentia l for the protect ion of Its secur ity" 
(article 24, paragraph 3) ? 

More Important In the pr esent context Is the quest ion 
whether a coasta l state, member of the EEC, may exempt vessels 
f ly Ing the flag of another member state from the app l !cation of 
Its l aws and r egul at ions r elat ing to the prevention, reduction 
and control of po l lutlon of the marine env ironment . 

In this connection It Is Interest ing to note that artic le 
211, paragraph 3 envisages, In the I lmlted field of coastal 
state requirements as conditions for the entry Into Its ports, 
the posslb ll l ty of "cooperati ve arrangements" between two or 
more coasta l states. Whil e art ic le 25, paragraph 2 empowers the 
coasta l state "to take In Its territorial sea with respect to 
ships proceeding to Its Internal waters the necessary steps to 
prevent any breach of the cond iti ons to which admission of • •. 
ships to Interna l waters ••. Is subject, " s uch meas ures ca nnot 
be taken by another, poss ib ly ne i ghboring, coast a l state In Its 
territoria l sea, even If between these two coasta l states there 
Is a cooperative arrangement, Incl ud ing Identical conditions of 
admission t o Interna l waters. In other words, a coastal state 
cannot exerc i se Its powers In Its terri toria l sea "on beha lf of" 
another coastal s t ate. Articl e 211, paragraph 3 only ob i lges 
the flag state to r equire th e masters of Its ships to furnish 
Information as to whether It Is proceed ing to a state of the 
same region participating In such cooperative arrangement and, 
If so, to Indicate whether It comp ! Jes with the port entry 
requirements of that state. Th is ob i lgatlon of the flag state 
Is part of the general ob i lgat lon of f lag states to "adopt l aws 
and regu lations for the prevention, r educti on, and control of 
pol lutl on of the marine environment from vesse ls fl y ing their 
f l ag" (artic le 211, paragraph 2) and It Is, In a way , comparab le 
to the general duty of a f lag state to "effective l y exercise Its 
jurisdiction and cont ro l In administrative, techn ical and soc i a l 
matters over ships flying Its flag" (artic l e 94) . The 
d ifference Is, of course, that, wh il e the articles 94 and 211, 
par agr aph 2 refer to Internationa l standar ds, article 211, 
paragraph 3 dea ls with the appl !cat ion of reg iona l standards . 

It Is a lso s i gni ficant that other "cooperat ive 
arrangements" of a r eg iona l nature, a lthough adm itted and even 
prescribed In other provisions of the Convention, are not being 
g iven any effect as t o third states. Thus, while articl e 199 
pr escri bes cooperat ion between "Stat es In the area affected" as 
regards "el lmlnatlng the effects of po llut ion and preventing or 
minimi zi ng the damage" and, In particu lar, as t o "jo i nt ly 
deve lop and promote contingency pl ans for respond ing to 
po l lutlon Incidents In the marine envi ronment, " artic le 221 
recognizes the right of a state In case of a maritime casua lty 
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"to take and enforce measures beyond the territorial sea 
proportionate to the actua l or threatened damage" only to 
protect 1.1s. coast! lne or re lated Interests. 

Several provisions of the Convention "discriminate" between 
states, Inasmuch as they give a special "status" to developing, 
In contradistinction to developed, states; to land-l ocked 
states; to "geographically disadvantaged" states; to states 
bordering enc losed or semi - enc losed seas; etc . On the other 
hand, some provisions withdraw an otherwise existing "status" 
from states which have not fulfil led certain ob i lgatlons. Thus, 
a flag state cannot "take over" proceedings Instituted by 
another state against one of Its ships In connection with a 
vio lation of anti - pol lut lon provisions If It has "repeatedly 
disregarded Its obi lgatlons to enforce effectlvely the 
app l !cable lnternatlona l rules and standards with respect to 
vlolatlons committed by Its vessels" (art. 228, paragraph 11. 
Also, "outstanding obi lgatlons to the coastal state from a prior 
research project" may nu I I I fy whatever "r I ght" of consent 
another state may have with respect to marine scientific 
research In the exclusive economic zone or on the continental 
shelf (article 246, paragraph 5 and article 252, paragraph di. 

Theoretica ll y, It would be conceivable that these cases of 
acquisition or loss of "status" were Influenced by the 
relationship between a state and a third state. For example, 
one could Imagine that a land-locked state which has secured for 
Itself access to the sea through a treaty with a coastal state 
would no longer be treated as "land-locked" for the purpose of 
the app l !cation of provisions of the Convention giving specla l 
rights to land-locked states. Actual ly, the Convention app l les 
a different technique. On the one hand, some provisions of the 
Convention create legal relatlonshlps between a flag state, 
undertaking marine scientific research with the consent of a 
coastal state, and the "neighboring land-locked and 
geographically disadvantaged states" (artlcle 2541, Irrespective 
of any arrangement between the latter states and the coastal 
state. On the other hand, as regards fishing rights of a land
locked state In relation to a particular coastal state, account 
Is taken of "the extent to wh ich the land-locked state . •• Is 
participating or Is entit l ed to participate In the 
exploitation of I lvlng resources of the exc l us ive economic zones 
of other coastal states." 

Obviously, rights given by provisions of the Convention to 
states on the ground of their specia l status cannot, In 
prlnclple, be "transferred" to another state which does not have 
that status. As regards the fishing r ights of land-locked and 
geographica ll y disadvantaged states, article 72 prohibits a l I 
transfers, "dlrectly or Indirectly," to third states "or their 
nationals." No such provision Is made as regards the fishing 
rights of the coasta l state Itself. While the coasta l state Is 
obi lged to give other states access to the surp lus of the 
allowable catch which It cannot harvest Itself, the question 
whether a coastal state does "Itself" harvest when It admits 
foreign nationals to fish under Its f lag Is not addressed In the 
Convention I 
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Looking now at the Convention from the point of view of the 
Treaty of Rome, we can note Immediately that the EEC creates a 
very specia l relationship between Its member states on al I three 
"levels" of their sovereignty: t hese member states are not 
"separate" any more, Inasmuch as there Is a freedom of movement 
between them as regards goods, persons, etc.; there are common 
regulations with "direct effect" with in each member state; and 
common Institutions are empowered to enter Into treaties with 
third states . Yet, each member state remains a sovereign state 
and the EEC as such has no territory, nor nationals, nor even a 
government In the norma I I nternatl ona I sense of those words. 
Why then bother about the relationship Convention-EEC? The 
simple answer Is that the member states of the EEC, and the EEC 
as an International organization, wish to be treated as a unity 
and wish to act as a unity, both as regards the exercise of 
their rights and as regards the performance of their ob i lgatlons 
under the Convention, thi s In order to avo id any lncompatlbll lty 
between their mutua l relationships, present and future, and 
their relationships with third states. Obvious ly, third states 
cannot accept such a w I sh un I ess the un I ty as such, I.e., the 
EEC as an International organization, "takes over" the 
obi lgatlons wh ich wou ld otherw ise rest on the member states and 
exercises on ly the rights which the member states otherwise 
would have. 

As to the last-mentioned point, the Convention creates a 
specla l difficulty Inasmuch as it Is far from c lear to what 
extent r ights of states, as stipu lated In the Convention, are 
dependent upon obi lgatlons of the same states , as st l pul ated In 
the Convent ion, nor to what extent those rights and ob i lgatlons 
are Independent from the status of a state as a party to the 
Convention, In other wor ds, are r ights and obi lgatlons under 
customary genera I I nternatl ona I I aw. Th Is Is a part I cu I ar I y 
difficult question as the Convention provides for an 
Institutional framework by st lpul at lng many ob i lgatlons to 
cooperate, the establ lshment of a new International organization 
and last but not least, compulsory forms of d ispute settlement! 

There Is no doubt that the Convention was a lways considered 
as a "package deal •11 According ly, reservations are not admitted 
unless express ly al lowed In Its prov is i ons. 

Furthermore, by virtue of article 36 of the Vienna 
Convention on the Law of Treati es , a treaty may create rights 
for a state which is not a party to it and the presumed assent 
of the state to the creation of such rights carries with It that 
the state exercising s uch r ights "sha l I comp ly with the 
conditions for Its exercise provided for In the t reaty or 
estab l I shed In conformi ty with t he treaty." According to the 
draft artic les adopted by the ILC In 1982 this provision wou ld 
also apply to t r eaties to which an Internationa l organization Is 
a party . Obviously, this provis ion presupposes that the parties 
to the treaty are legal ly In the position to create the right In 
question and, therefore, to Impose "conditions" on the exercise 
of such ri ghts without the express consent of the third state . 
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This Is not the place to dwel I on the question of which 
stipulations In the Convention are a 11codlflcatlon11 of already 
existing customary rules of International l aw. Suffice It to say 
that the recognition of several coastal state rights and flag 
state rights by the Convention Is clearly dependent upon the 
acceptance by the state concerned of the Institutional framework 
provided In the Convention. 

ANNEX IX OF THE CONVENT ION 

Turning now to Annex IX of the Convention, we note that Its 
main legal significance Iles In the recognition of what cou ld be 
cal led the 11dlrect effect upwards11 of the Treaty of Rome and the 
decisions taken under that treaty In short, of EEC l aw. 
Indeed, the 11dlrect effect downwards 11 of EEC l aw means that Its 
provisions, If Intended to have this effect, are automatlcal ly 
Incorporated In the domestic law of each member state and cause 
the lnappl lcabll lty of existing domestic law, the app l lcatlon of 
which would be Incompatible with EEC law. This direct effect 
Imp! les, If necessary, a transformation of a lega l re lat ionship 
between states Into legal relationships with other entitles than 
states, In particular with natura l and lega l persons under the 
jur isd iction of the member states . We can l eave aside here the 
exact extent of this penetration of International law Into 
domestic l aw. 

A simi lar transformation and penetration takes place 
11upwards, 11 If legal relationships with the member states are 
transformed Into lega l relationships with the EEC as an 
International organization. In a sense this Is the mirror Image 
of the 11dlrect effect downwards" envisaged by article 36 bis of 
the draft articles referred to In the above. 

This transformation Is effected by article 4 of Annex IX: 
the International organization accepts 11the rights and 
obligat ions of states under this Conventlon, 11 It 11shall be a 
Party to this Conventlon, 11 and It "shal I exercise the rights and 
perform the ob i lgatlons wh ich Its member States which are 
Parties would otherwise have under the Conventlon. 11 

Al I these formulae refer to matters with respect to which 
the International organi zation has competence and Its member 
states have 11transf erred" competence to It . Indeed, the I ast 
sentence of article 4, paragraph 3 stipulates that "the member 
States of that International organization shal I not exercise 
competence wh ich they have transferred to It." The terminology 
of "transfer of competence" a l so appears In artic le 1 of Annex 
IX. What does this actua ll y mean? 

Li ke a l I t r eaties, the EEC Treaty I lmlts the sovereignty of 
the Individual member states: they are bound not to exercise 
their sovereignty In certain ways Incompatible with the 
existence of a "common market11 between them. Furthermore, as Is 
In principle the case with any treaty establ lshlng an 
International organization, the Institutions of this 
organizat ion are given certa in powers, the mere ex i stence of 
which, and even more so the exercise of which, again I lm its the 
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freedom of action of the member states . Some of those powers 
are treaty-mak i ng powers. 

Although the "competence" which the member states have 
"lost" does not fully correspond to the "competence" the EEC has 
"acquired," since the EEC rnstrtutlons cannot e ither take 
decfsfons fncompatfble with the existence of a common market 
between the member states and since It Is not a lways fu ll y clear 
to what extent the existence or exercise of their powers puts 
additional I fmlts on the sovereignty of the Indi v idual member 
states, and a lthough most of EEC l aw leaves the enforcement of 
Its prov isions to the Individual member states, a l I this can, 
neverthe less, be considered a "transfer" of competence, be It a 
very partlcu lar and compl lcated one! In this connection, It 
must be reca l led a l so that, even though article 228, paragraph 2 
of the EEC Treaty provides that treaties lawfully conc l uded by 
the EEC are binding on the member states, In actual practice 
there are many so-cal led mixed treaties, I.e., treaties with 
third stat es conc luded by the EEC and rts fndfvfdua l member 
states. One of t he r easons for this Is that one can sf mpf y not 
a lways foresee whether a treaty concluded with a third stat e or 
states may not, under certai n circumstances, require conduct for 
which the EEC rs not competent. 

The upshot of artfcle 4 of Annex rx then c learly rs that 
third states, parties to the Convention , accept that neither the 
fndfvfdual member states of EEC, parties to the Conventi on, nor 
the EEC as s uch, also party to the Conventi on, have .all the 
rights and ob i fgatfons resuftfng from the Convention. 
Furthermore, rt fol lows clear ly from artfcles 3 and 8, paragraph 
c of Annex IX that the posslbfl fty rs envisaged that the EEC rs 
a party to the Convention whf l e one or more of ft s member states 
are not a party, and vice versa! The combined effect of those 
provisions rs, to say the least, not quite rn conformity with 
the object and purpose of either the Law of the Sea Convention 
or the EEC regime! 

Actually, both regimes are "package deals" and a perfect 
combination of the two regimes can only be effected ff a l I the 
fndlvf dual member states of the EEC and the EEC Itself are 
parties to the Convention . And even then the transformation of 
member states rights and obi fgatlons Into EEC rights and 
obi lgatfons a lter s the substance of those rights and 
ob i fgatfons. 

It Is t he poss ible c !aud Jcans sftuatfon referred t o fn the 
foregoing paragraph that rs r esponsfb le for some pr ov fsfons of 
Annex IX which fn themse lves do not make much lega l sense. 
Thus, rt rs c lear ly rn the Interest of the Conventi on ' s regime, 
Intended t o become unfversa l , that an lnternatronal organfzatron 
with "competence over matters governed by this Convention" 
accepts the obi fgat fons l afd down fn the Convent ion and that 
this acceptance take place frrespectfve of the pos ition of fts 
member states v r s-a-v rs the Convent r on. Indeed, under art r c I e 1 
of Annex IX (.J,.uru;m artfc le 305, paragraph 1 (fl and artfc le 
306) the EEC rs qual ff led to become a party to the Convent ion 
even ff none of Its member states had s igned and ratified; and 
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article 8, paragraph c CI) makes it Impossible tor the EEC, once 
it has become a party, to withdraw from participation as long as 
only one of the member states Is a party. On the other hand, 
under artic les 2 and 3, the EEC can on ly become a party to the 
Convention It the major ity of Its lndlvldual member states a re 
parties to it; and artlcle 8, paragraph c (ii) forces the EEC to 
withdraw when none of Its member st ates are part ies any longer. 

There Is clearly no consistency In these provisions . No 
doubt this ls due to the pers istent I inking of rights with 
ob i lgatlons under t he Convention In a sort of cost/benef it 
relationship. The Conference apparent l y somehow reasoned that 
an Internationa l organization should not exercise rights "on 
beha lf of" member states wh ich were not part i es to the 
Convent ion and, consequently, should not have obi lgatlons 
either. Now this reasoning may be correct in respect to r ights 
given by the Convention, so to speak, "In r eturn" tor 
obi lgatl ons Imposed by the Convent ion, but it cannot app ly to 
rights a lready given to states by pr e- ex ist ing customary 
I nternatl ona I I aw and "transferred" to an I nternat l ona I 
or ganizat ion . It ever member states of t he EEC "transfer 
competence" to the EEC with respect to their terrl tor la l seas, 
ft ls certa inl y unthinkable that the EEC, being itself a party 
to the Convention, would not be bound by its prov is ions Imposing 
ob i lgatlons with respect to the exercise of those rights. 

Furthermore, the r eason ing overlooks the fact that whatever 
rights and powers are "transferred" to the EEC, the EEC can, 
under the Treaty of Rome, only exercise those r ights and powers 
"on beha lf of " .a.LL Its member states . In any case ft ls c lear 
that member states of an International organization cannot 
"transfer" to that organ izat ion rights they do not have 
themselves. Rights of "representation" are c learl y new rights 
g iv en by the Convention to states parties. Art lc le 4, paragraph 
4 of Annex IX rs, therefore, se l f-ev ident . On the other hand, 
article 4, paragraph 5 stating that partic ipat ion of an 
lnternat lonal organizat ion wl l I in no case confer any ri ghts 
under this Convention on member states of the organization wh ich 
are not parties to the Convention ls also self- ev ident with 
respect to new r r ghts. Indeed, there can be no "re-transter" 
from the or gan ization to the member states. The on ly lega l 
sense of art ic le 4, paragraph 5 then ls that ft makes c lear that 
the rule la ld down in artlcle 36 bis of the ILC's draft artlcles 
(see above) does not apply In the Law of the Sea Convention. 

Equal ly se lf-ev ident Is artic l e 4, paragraph 6 of Annex IX. 
Actually, ft ls an appl !cation of the ru le of lnternatlona l law 
lald down In article 27 of the Vienna Convention on th e Law of 
Treaties and made appl lcab le to treaties with internationa l 
or gan izat ions in art icle 27 of the ILC's draft rules (see 
above) . One can hardly assume that artlcle 4, paragraph 6 of 
Annex IX by not ment ioning the prlnc l ple embodied In artlc le 46 
of the Vienna Convent ion and art lcle 46 of the ILC draft rules, 
manifest violation of an Internal rule of fundamental Importance 
regarding competence to conc lude treaties, means to Imply that 
this principle does not app ly In matters governed by the Law of 
t he Sea Convention. 
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Actually, as the International organization only has 
ob i lgatlons under the Convention to the extent that competence, 
Including the competence to enter Into treaties, has been 
transferred to ft, the question dealt with In artic le 46 cannot 
ar ise In that form. 

But the question comes back In another form. Third states 
shou ld be In a position to know the extent to which competence 
has been transferred, or the transfer withdrawn, at any given 
moment. This thought ls behind article 2; article 3 , paragraph 
2; article 4, paragraph 2; article 5; and artic le 6, paragraph 2 
of Annex IX. 

As a matter of fact and as noted already In the above, It 
ls extreme ly dif f icult to Indicate precisely to what extent 
"competence ls transferred" by member states to an Internat ional 
organization. In the case of the EEC an additional difficulty 
Is that whatever the member states and the Institutions of the 
EEC may dec lare In this respect I s, as regards these states and 
Institutions, subject to the final decision of the complete ly 
Independent European Court of Justice. 

When, therefore, artic le 5, paragraph 3 of Annex IX 
st i pulates that "States Parties which ar e member States of an 
International organization which ls a party to this Convention 
shal I be presumed to have competence over a l I matters governed 
by this Convent ion In which t ransfers of compet ence to the 
organizat ion have not been spec lflcal ly dec lared, notif ied or 
communicated by those states under this article," this Is In 
possib l e contradiction both with the objective formulation of 
previous artic les and with the equally objective determinat ion 
by the European Court of Justice. 

Furthermore, It gives a somewhat unreasonable precedence to 
the dec larat ions, notifications or commun ications of a member 
state concerning transfer or non-transfer of competence over 
possib ly divergent dec larations etc. of another member state or 
of the Institutions of the EEC! And, flna l ly, with respect to 
"responsibility and liability" there seems to be a contradiction 
bet ween article 5, paragraph 3 and article 6 , paragraph 2 as It 
seems to result f rom article 6, paragraph 2 that In case of non
contradictory information provided "within a reasonable time," 
that Information, rather than the declarations etc. under 
artic le 5, determines whether the EEC or one (or more) 
Ind Iv I dua I member state( s) Is (are) 11r espons I b I e. 11 

The practical s ignif icance of these contradictions should 
not be exaggerated . For one thing, article 5 , paragraph 5, 
particularl y the last sentence thereof, gives the opportunity to 
the organizat ion and the member states to communicate, on their 
own lnltlatlve, Information as t o competence "with respect to 
any specific question wh ich has ar isen." For another th ing, one 
may presume that the Institutions and the member states wl l I 
coord inate their declarations, notifications and commun ications. 
In r espect of the EEC It ls Import ant to note that the views of 
the European Court of Justice can be ascertained beforehand 
(art icle 228, par agraph 1 of the Treaty) . 
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Finally, one should not forget that a breach of obi lgatlons 
under general International law, particularly In matters of the 
Convention, results In most cases from an exercise of physical 
power. Since powers of enforcement are generally not 
transferred to International organizations, the question does 
normally not arise. There are, of course, also obi lgatlons to 
take positive measures possibly of a non-physical kind, e.g., 
the making of regulations, but then the question of competence 
wll I In practice be solved before any breach of obi lgatlons ls 
Involved. 

Does article 4, paragraph 6 of Annex IX stipulate more than 
the general rule that a party to the Convention cannot Invoke 
Its Internal law as Justification tor Its failure to perform the 
Convention? 

The wording of article 4, paragraph 6 Is akin to that of 
article 103 of the Charter of the United Nations. Nevertheless, 
one could hardly assume that this article Intends to create the 
same type of hierarchy of obi lgatlons as article 103 of the UN 
Charter. In particular, there ls no reason to assume that It 
Intends to affect the legal relationships between the 
organization and Its member states, which, In themselves, are a 
transformation In the sense Indicated above of the legal 
relationships between the member states as created by, or under, 
the treaty establ lshlng that organization. Indeed, the 
"transfer of competence" by the member states to the 
organization may wel I be qual It led by obi lgatlons of the 
organization vis-a-vis Its member states In respect of the 
exercise of such "transferred competence." And since the 
organization only has obi lgatlons under the Convention to the 
extent that It has competence, a cont I let between those 
obi lgattons and the obi lgatlons It has vis-a-vis Its member 
states cannot then arise. Of course, the qua I lttcatlon of such 
transferred competence must be mentioned In the declarations, 
notifications and communications of Information under article 5 
of Annex IX. 

Furthermore, article 311 of the Convention seems to be 
relevant here, It only by analogy. Actually, the paragraphs 2, 
3, 5 and 6 of this article address the question to what extent 
between two or more states parties to the Convention a regime 
derogating from the Convention's regime ls admissible. One can 
argue that the provisions of Annex IX of the Convention, as wel I 
as their object and purpose, "permit and preserve" In the sense 
of art I c I e 311, paragraph 5, I nternatl ona I agreements 
establ lshlng International organizations as defined In article I 
of Annex IX. This does not mean, of course, that such 
agreements are "permitted and preserved" Irrespective of their 
content, but It must mean that such agreements are admitted as 
compatible with the Convention also as regards those of their 
prov Is Ions wh I ch are necessar 11 y 11 nked w I th the "transfer of 
competences" to the organization establ I shed by them. This Is 
Important because, as mentioned earl ler, to substitute the 
International organization for Its member states necessarily 
"affects the enjoyment by other States parties of their rights 
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or the performance of the ir obi lgatlons" under the Convention. 
In other words, If the International organization becomes a 
party to the Convention, the resulting substitution of the 
organizat ion tor Its member states to the extent of the transfer 
of competence Is admitted, and even prescribed, the relevant 
words of artic le 311, paragraphs 2 and 3 notwlthstandlngl 

The same reasoning Is va l Id tor other e lements of the 
treaty establ lshlng an International organizat ion In the sense 
of article I of Annex IX. Indeed, the transfer of competence 
referred to In that article, In particu lar the transfer of 
competence t o enter Into treaties, never stands alone; It Is the 
culmlnatlon of a regime between the member states of the 
organization and the organizat ion Itse l f, which necessarily 
lmpl Jes and Is bu lit upon special lega l relationships between 
the member states In the fie ld of "Integration" of their 
territories and "fusion" of parts of the ir domestic 
Jurisdictions, t . e ., Jurisdictions str lcto sensu. Actua ll y, if 
this were not the case, one cou ld not possibly Justify the 
substitution of the organizat ion tor Its member states! 
Inversely, this substitution lmpl les the recognition of this 
spec ial relationship between the member states of the 
organization by third states; In other words, the recognition 
t hat the member states of such an organization may give each 
other a treatment different from that which they give to non
member states to the extent that such dif ference Is justified by 
the "transfer of competence" to the organization. 

Artic le 311 of the Convention contains three other notions 
I lml t lng the admlsslbi l tty of agreements between two or more 
states parties which derogate from the provisions of the 
Convention, namely: (1) "Incompat ibl e with the effective 
execution of the object and purpose of the Convent ion"; (2) 
"affecting the appl !cation of the basic principles embod ied 
herein" (sic); and (3) "amendment (sic) to the basic principle 
re lating to the common heritage of mankind, set forth in article 
136." Actua ll y, the three notions would seem to overlap each 
other . It Is hard to ascribe a single "object and purpose" to 
the Convention, which comb ines provisions embodying centuries 
old customary Internationa l law, such as the freedom of the high 
seas, with rather new concepts and principles, such as the 
obi lgatlons to conserve the I Iv Ing resources of the sea to 
protect the marine environment, and the treatment of the Area 
and Its resources as "the common her itage of mankind." Anyway, 
the substitution of an International organization, as referred 
to In article I of Annex IX, tor Its member states, whi le 
chang i ng the modal !ties of execut ion, obviously does not affect 
the bas ic princ ip les themselves . 

Artic le 6 of Annex IX dea l s with "responslbil lty and 
I Jabil lty," apparent ly using the two terms as synonyms. The 
ma in point here Is that "responslbl I lty" Is I Inked with 
"competence" ; In other words , It Is divided between the 
International organization and Its Individual member states. 
This seems log ica l since the organization under article 4, 
par agraph 3 has "taken over" the ob i lgatlons of Its member 
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states "on matters relating to which competence has been 
transferred to lt. 11 But, as noted earl fer, this "transfer of 
competence" Is a rather compl lcated affair, at least In so tar 
as the EEC ts concerned. In particular, where lnstltuttons of 
the EEC are empowered to make regulations on matters pertaining 
to the Convention and to take decisions as to the appl !cation In 
concrete cases of such regulations, the enforcement of such 
regulations and decisions within the territory or zone of 
jurlsdlctlon of a member state ls normally left to that member 
state, which vis-a-vis the other member states and the 
organization In principle ls obi lged to proceed to such 
enforcement, but of necessity also has some discretion as to the 
modal lties of the enforcement. 

The Convention Imposes a variety of types of obi lgatlons: 
obi lgatlons to cooperate (e.g., article 117, article 118 and 
article 197); obi lgatlons to enter Into agreements with other 
states (e.g., article 62, paragraph 2); obi lgatlons to make 
national regulations (e.g., article 61); obi lgatlons to 
effectively exercise jurlsdlctlon and control (e.g., article 
94); obi lgatlons to provide local remedies (e.g., article 32, 
article 235, paragraph 2 and, by lmpl !cation, the articles 113-
115); obi lgatlons to abstain from certain enforcement measures 
(e.g., article 226 and article 230); and obi lgatlons relating to 
modal lties of enforcement (e.g., article 27, paragraph 4 and 
article 225). 

In many cases It ls easy to establ lsh that the EEC as such 
has taken over such obi lgatlons from Its member states, e.g., 
the obi lgatlon under article 62, paragraph 2, or that the facts 
of the case have nothing to do with an act or omission on the 
part of EEC tnstttutlons, e.g., a breach by a member state of 
the obi lgatlon laid down In article 225. But there may be cases 
where a non-performance of obi lgatlons under the Convention ls 
the combined effect of an act or omission on the part of a 
member state and an act or omission on the part of an EEC 
Institution. Actually, article 6, paragraph 2 of Annex IX 
permits In such cases an arrangement between the EEC and the 
member state Involved to "channe I" the res pons I b 11 I ty one way or 
another. In any case, there ls at least one responsible 
"entity." 

In addition, where the violation consists of a physical 
act, such as the arrest or detention of a ship or crew, the 
Injured state can, It would seem, always hold responsible the 
state to which such conduct can be attributed under the general 
rules of state responslbll tty, Irrespective of the question of 
whether the conduct was related to some act or omission on the 
part of EEC tnstltutlons for which the EEC could be held 
responsible. The principle of division of responslbll lty laid 
down In article 6, paragraph 1 of Annex IX cannot be appl led In 
such a case to shift responslbll tty to the EEC, even If the 
member state could be said to act "on behalf of" the EEC. 

Indeed, In this case a right of a third state ls Infringed 
by the physical act of a member state and the "obi lgatlon" not 
to Infringe rights cannot be "transferred" together with the the 
"competence" to perform ob I I gatl ons . 
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In th is connection, It Is Interesting to note that artic le 
28 of the draft articles on stat e responslbll lty, up ti I I now 
adopt ed In first r eadi ng by t he ILC, stipulates that "an 
Internationally wrongfu l act comm itted by a state In a fleld of 
activity in which that state Is s ub ject t o the power of 
direction or contro l of another st ate entai ls the International 
respons lblllty of that other state, " but it adds that this Is 
"w I t hout prej ud Ice to the r es pons I b 11 i ty ••• of the stat e which 
has comm itted the internationally wrongfu l act." 

On the other hand, the prlnclple of div is ion of 
respons lb ll lty does Imply t hat a member state cannot be he ld 
r esponsib le for the fact that an organ of the EEC, rightly 
cal led "Institution" in the Treaty of Rome, does not perform Its 
ob i lgatlons under the Convent ion In matters r e l ating to which 
competence has been transferred to It, notwithstanding the fact 
that s uch member state through Its representation In the Counci l 
of the European Commun iti es "Influences," t o put It mildly, the 
conduct of the EEC. It would even seem that a specia l pr ovis ion 
s uch as artic le 139, paragraph 3 would not be appl !cable in case 
of an lnternatlonal organi zati on which ls Itself a party to the 
Convention. 

The Convention does not make any attempt at def ini ng what 
responslbll lty of an international or ganization, party to the 
Convention, actua lly means and what, in the terms used by the 
ILC, "the forms, contents and degrees" of that responslbll lty 
ar e. If "responslbi I ity Is taken as cover ing a l I the l ega l 
consequences of an I nternatl ona I I y wrongf u I act, I.e., not on I y 
the dut y to make "reparation," but also the poss i ble right of 
the Injured to app ly "reciprocity" and even to take "reprlsa ls, 11 

a number of formidable questions are left open In the 
Convention! Even only as r egards reparation In pecuniary terms, 
ther e Is the problem of what happens If the Internationa l 
organ izat ion has no funds ava il ab le t o fulfil I this duty. Is 
there then a s ubs idi ary dut y of the member states to pay the 
s ums due to t he th ird state? Would this then be a "Joint and 
sever a l I labi I lty"? 

If questions of reciprocity and reprisa l s are also 
cons idered, a host of other questions arise, again deal Ing with 
the Invo l vement of the member states "behind" the organization. 

Furthermore, the l nternatlona l or gan ization party to the 
Convention may we l I be Injured by an act of a third state which 
ls International ly wrongful under t he Convention, and as regards 
reciprocity and reprisals, again the quest ion arises of a 
possib le "injur ed state" status of the lndlvldual member state. 
And, Inc I denta I I y, what, If any, Is the Impact of the "package 
dea l " concept of the Convention on the notion of "reciproc ity"? 
And what Is the Impact of the Interests of the community of 
states as a whol e, underlying prov is ions In the Convent ion on 
conservation of I Iv Ing resources , protection of the marine 
environment, and the common heritage of mankind, on the 
admlss lb ll lty of reprisa ls? 

The last two questions, of course , are r e levant beyond the 
scope of the present topic. But even within that scope, this 
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paper cannot begin to try to give answers to questions on wh ich 
the provisions of the Convention remain complete ly sllentl 

Ar tic le 7 of Annex IX dea ls with (part of) the 
"Impl ementat ion" of responslbl I lty, name ly the settlement of 
disputes. The princip le Is c lear: s ince the International 
organization Is party to the Convention, there are lega l 
re lati onsh ips between the organization and third states, both 
"primary" and "seconda ry," I .e. , a ri s ing out of breaches of the 
"primary" r e lat i onsh ips, and the dispute sett lement prov is ions 
of the Conventi on then s hould apply . A "technica l" problem Is 
that disputes between the Internationa l orga nization and a state 
cannot be brought befor e the ICJ under the latter's statute. 
According ly, artic le 7 exc l udes for the Internat ional 
or gan izat ion the choice of this means of sett lement . Under 
article 287, pa ragr aph 5, th is means that If the organizati on Is 
a plaintiff aga i nst a thi rd state party which has chosen only 
the ICJ, the di spute can only be subm itted to arbitrat ion In 
accordance with Annex VII. If the organizati on and the 
defendant t hird s t ate have chosen the same procedure, that 
procedure app l Jes under article 287, paragraph 4 . 

The next tech nical problem Is the case of a dispute In 
which the organizat ion and one or more of Its member states are 
joint parties to the dispute or parties In the same Interest. 
Actually, thi s problem may a l so arise If any two or more states 
which have not made the same choice under article 287 are Joint 
parties or parti es In the same Interest. Presumab ly, article 
287, paragraph 5 wll I then app ly, the thr ee or more parties to 
the dispute not having accepted the same procedure and t his 
irrespective of whether the Joint parties or parties In the same 
Interest are plaintiffs or defendants In the dispute. But here 
arti cle 7, paragr aph 3 of Annex IX derogates from this solution 
If an International organi zation and one or more of Its member 
states are Joi nt pa rties or parties In the same Interest. Then 
the choi ce of the Internat iona l organ ization Is d iscarded In 
favor of the common cho ice of the member states Involved. Thi s 
Is certai nly not In conformity with the principle of division of 
rights and other prov isions of Annex IX. Obviously, some choice 
between the different procedures accepted by the Internationa l 
organ izat ion and the member states Invo lved has to be made In 
the case of "joint and severa l I lab II lty" as referred to In 
article 6, paragraph 2 Jo fJoe, but that choice coul d very we l I 
be the so l ution envisaged In artic le 287, paragraph 5, I.e., 
arbitration, a solution which app l Jes anyway If the member 
states Involved have not accepted th e same procedure. 
Furth ermore, the case of articl e 6, paragraph 2 Jo fJoe on ly 
ari ses when the organizat ion and Its member states are 
defendants . Anyway, when t hey are pla intiffs, for the reason 
that part ly transferred competences and partly non-transferred 
competences are Involved In the case, one procedure s hould a l so 
app ly, but aga in , that procedur e might we l I be the one Indi cated 
by artic le 287, paragraph 5. Actually, that procedure app l Jes 
under art ic le 7, paragraph 3 of Annex IX If al I of the member 
states Involved happen to have chosen on ly the ICJ ! 
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FI NAL REMARKS 

Al I In a l I , Annex IX Is a typica l compromise leaving many 
questions unsolved . This is not surpr ising s i nce the 
"dovetal I Ing" of the "object ive regi mes" of the EEC and of the 
Convent ion Is a nove l prob lem. The mere exist ence of "object ive 
regimes" Is a l ready respons i ble for a number of quest ions of 
app l lcab ll tty of r ul es of genera l Inter nat iona l law, based on 
b il atera l ism, as between the parti es to such object ive r egimes. 
The counter pa r t of t he lega l re lationshi ps bet ween the par t ies 
t o a r egiona l , objective reg ime and stat es wh ich are not parties 
t o the r egi me is a l so a compli cated af f ai r . One could, 
ther efor e, hard ly expect t hat Annex IX of the Law of the Sea 
Convent ion woul d g ive a fu l I answer to the pr ob lems raised by 
t he comb inati on of t he two compl teated Issues ! 
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POLAR SEAS: 
ISSUES NOT DEALT ~IITH IN THE LAW OF THE SEA CONVENTION. 

INTRODUCTION 

REASONS AND PROBLEMS 

Finn So l I ie 
FridtJof Nansen Institute 

At the Twelfth LSI Conference, at the Hague in 1978, on the 
subject of issues neglected at the Third United Nations Law of 
the Sea Conference (UNCLOS I I I), the problems of polar r egions 
were inc I uded, together with mi I i tary quest ions, amongst the 
issues that were seen as neg lect ed, or insuf fi c iently dealt 
w I th, at UNCLOS I I I. The f Ina I text of the Law of the Sea 
Convention that is be ing discussed at this LSI conference has a 
tota I of 320 art i c I es and eight annexes and f i I Is a I most 200 
typewritten pages. In t hat mass ive document ther e is one 
single-pa r agraph article on ice-covered waters which dea l s 
directly with a polar seas problem . As to mi litary questions , 
there is not much more dealing open ly with warships and military 
uses of the oceans , but we know, i .e., from Ken Booth's paper at 
this LS I conf erence, that i f military matters were neg lected in 
the pub I ic deliberat ions, they were never ignored in the 
interna l consider at ions of those parties with an understanding 
for, or interest in , nava I matters . Mi I i tary Interest certain I y 
inf luenced positions on many questions and did in some respects 
determine the final outcome of negotiations, particu larly on 
issues involving the freedom of navigation and trans it. 

It is for obvious reasons that polar issues have been much 
less important than military questions, which can af fect any and 
a I I parts of the wor Id seas . Po I ar sea prob I ems are by 
def inltion restricted to the regions where, in the words of 
art icle 234 , "particu larly sever e c li matic conditions and the 
presence of ice covering such areas for most of the year create 
obstructions or exceptiona l hazards to navigation. " These areas 
are I lmited in s iz e to some 12 mi l I ion sq. km in the North and 
some 18 mil li on in t he South, i. e . , less than 12 percent of the 
wor ld oceans (362 mi l li on sq. km). Po lar seas a lso are remote 
from por ts and shipping lanes and the uses of them have been 
rather i imited in the past . 

THE STATES INVOLVED 

On ly a few countries are direct ly involved in polar 
affa irs . In the North, f ive countries border the Arctic Ocean 
and have an immediate interest in the po l ar seas : the United 
States with Alaska, Canada, Denmark with Green land, Norway with 
Jan Mayen and Svalbard/Spitsbergen, and the Sov iet Union which 
a lone encirc les a lmost half the Arctic. In the South, only 
fourteen states have demonstrated sufficient interest t o become 
actively involved as Consultative Parties under the Antarctic 
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Treaty. Seven ot them have territorial claims in Antarctica: 
the United Kingdom, New Zealand, France, Australia, Norway, 
Chile, and Argentina (in chronological order). Seven are non
claimants and do not recognize the c laims of others , but have 
manifested interest through past and present activities: (1) as 
original signatories to the Treaty: Be lgium, Japan, the 
Republic of South Africa, the Soviet Union, and the US; and (2) 
as acceding parties: Poland and the Federa l Republic of 
Germany. Another fourteen states have acceded to the Antarctic 
Treaty without yet having demonstrated, in the words of the 
Treaty, sufficient "interest in Antarctica by conducting 
substantial scientific research activity there" to become 
entitled to participate in the Consultative Meetings, which are 
held regularly under article IX of the Antarctic Treaty. 
However, some of these states ar e expected soon to claim tul I 
consultative status. Furthermore, additiona l states are 
acceding to the Treaty; the most recent accession was China a 
few weeks ago, and others are expected to fol low suit . 

Even It the number of states with a direct polar interest 
is st i 11 sma l I , the I ist of par ties participating in the so
ca l led Antartic Treaty system inc ludes important nations and 
interest In Antarctic matters is stead il y grow ing. Furthermore, 
with new techno logies more extensive use of the polar seas may 
be expected and with these new capabilities follow new 
expectations tor advantages and benefits and, of course, fresh 
desires to secure access to those advantages, or to protect 
established or claimed rights within polar regions. Thus, In 
relation to the polar seas we can see the same clash of 
interests and the same tug-of- war between opposite demands tor 
rights to resources and rights to control maritime operations, 
or to not Q~ contro l led, which have been so characteristic of 
the whole development of the law of the sea in recent decades . 

SPECIAL FEATURES AND PROBLEMS OF THE POLAR SEAS 

The question, then, must be If po lar seas are so different 
in any significant respect from al I other seas in the world that 
they must be treated as specia l cases cal I ing for special rules 
and regulations or even for the application of other genera l 
principles than those which prevail, by tradition or as a resu l t 
of deliberations and agreements, such as the Law of the Sea 
Convention, in the law of the sea. Article 234 of the Law of 
the Sea Convention certainly recognizes one such difference in 
natural conditions and hazards for navigation and for that 
reason determines that in polar seas (covered by ice for most of 
the year) coastal states have "the right to adopt and enforce 
non-discriminatory laws and regulations for the prevention, 
reduction and control of marine pol lution from vessels in ice
covered areas within the I lmits of the exclusive economic zone." 
But Is that sufficient? Or are there perhaps other prob lems and 
issues in regard to po lar seas that were neglected at UNCLOS 
111 , de l iberately or by def au lt, and that may require action now 
or soon or that, If action is not taken, may lead to serious 
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problems In the use and utll Izatt on of po lar seas and, possibly, 
to Internationa l di spute? 

One obvious observation Is that If conditi ons In polar seas 
a r e so bad that special author ity Is required to regulate 
s hip ping within EEZ 1s, simi lar authority shou ld be r equ ired also 
beyond areas under national Jurisdi ction . The ent ire central 
part of the Arctic Ocean, which In a not-too-distant future may 
become a shipp ing Jane between the North Atl antic and the 
Pacific, I Jes beyond 200- ml le I lmlts and It may require spec ial 
measures. The Arctic Ocean may, of course, be seen as an 
"enclosed or semi - enc losed sea" as defi ned In article 122 of the 
Convention, where border ing states "should cooperate with each 
other In the exercise of their ri ghts and In the performance of 
the i r duties under this Convent ion" (artic le 123). But If their 
rights and dut i es ar e restricted to the EEZ's, can they then 
exert regulatory powers col lectlvely, as a sma l I gr oup of 
specially concerned stat es, beyond their area ot Jurisdict ion? 
Or shou ld they act In accordance with art icle 197 on a g lobal 
or, more appropr iately, on a regional basis "d irect l y or through 
competent I nternatl ona I organ I zatl ons" to estab I I sh 
"Internationa l rul es, standards and recommended practi ces and 
procedures?" And what about the Antarctic seas? These are 
certa inl y not e nclosed In any way; national Jurisdiction has not 
been genera ll y recognized for any part ot the Ice-covered areas; 
and It Is not possib le to Identity any one regional group ot 
states with specific Interest In al I Antarctic seas. 

The question about national Jurisdiction In Antarctic 
waters leads automatlca l ly to the dltftcult question about 
disputed sovereignty as a basis for Juri sd ict ion over land a r eas 
and, by lmpl lcat lon, for extended J urisdi ction as recognized In 
I nternatl ona I I aw In zones beyond the coast. Th Is Is not a 
question that Is di rect ly dea lt with In the Convention, nor can 
It be eas ll y subsumed under any ot Its provisions. The 
Antarctic Treaty, on the other hand, states that neither the 
Treaty Itse lf, nor any acts and activiti es whi l e the Treaty Is 
In force, Imply Cll any renunc iation of existi ng claims to 
territorial sovereignty; (2) any weakening of any basts for a 
cl aim; or (3) any prej udi ce to the pos iti on ot any Contracting 
Party In regard to r ecogniti on or non-recognition of claims. 
Furthermore, as long as the Treaty Is In force, no new claim or 
enlargement of ex isting c l a ims can be made (Antarctic Treaty, 
article IV , par agr aphs 1 and 2). Thi s last provision Is 
parti cularly Important In regard to the unclaimed sector between 
90 degr ees and 150 degrees West long itude. Under the terms of 
the Antarctic Treaty this sector and Its coast Is not only 
unc laimed, but a l so unctatmable by any of the parti es . It Is, 
however, an Integr a l part of the Treaty area where the 
principles and the provisions of the Antarctic apply and where, 
under the terms of the Treaty, the Consultative Parties may 
formul ate and adopt measures In furtherance of the principles 
and the objectives ot the Treaty, Including measures regarding: 
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Use of Antarctica for peaceful purposes only, 
Facll ltatlon of scientific research, 
Facl I ltatlon of International scientific cooperation, 
Facl I ltatlon of the exerc i se of the rights of Inspection, 
Questions relating to the exercise of Jurisdict ion, and 
Preservation and conservation of I iv Ing resources. 

It should be noted that this I 1st of article IX of the Antarct ic 
Treaty ls not exhaustive. Other matters too may become a 
subject of consultat ion and the adoption of measures. One such 
matter, ls, of course, that of regulating the exploration and 
exp loitation of resources within the area covered by the Treaty . 

Two further comments should be made at this point about the 
Antarctic Treaty. One Is that the Treaty Is an International 
Instrument that has been In force for more than twenty years and 
that It remains In force. In t his connection and In re lation to 
the law of the sea, It must be noted that the Law of the Sea 
Convention wll I not enter Into force before "12 months after the 
date of the deposit of the sixtieth Instrument of ratification" 
(article 308). Pending the entr y Into force of the Convention, 
which may or may not happen soon, further and necessary measures 
may be adopted for Antarcti ca. The second point ls that under 
the terms of the Antarctic Treaty the parties must "exert 
appropriate efforts, consistent with the Charter of the United 
Nations, to the end that no one engages In any activity In 
Antarctica contrary to the principles and purposes of the 
present Treaty" (Antarctic Treaty, art ic l e X). 

The conclusion ls, of cour se, that the Antarct ic Treaty Is 
a va l id and operating International Instrument for cooperation 
In the Treaty area, which extends north to 60 degrees South 
latitude and thus Includes the southern polar seas. Within this 
area the consultative arrangements of the Treaty function as an 
effective rule-making system. So far, the most Important 
measures have been directed towards the protection of the 
environment and th e preservatl on of I Iv Ing resources. In 
add ition to environmenta l measures, the parties have adopted 
"Agreed Measures for the Conservation of Antarctic Fauna and 
Flora" (1964); a special "Convent ion for the Conservation of 
Antarctic Sea ls" (1972); and a "Convention on the Conservation 
of Antarctic Mar ine Living Resources" (1980) . At present, the 
Consu ltative Part ies are actively negotiating a special regime 
on mineral resources for appl lcatlon If and when minera ls, 
Including hydrocarbons, may be systematica ll y explored and 
commercial ly exp loited. It ls the view of experts that resource 
potentials are gross ly overestimated In some of the pub l le 
statements that can now be heard, but a certain potential for 
future development wl l I exist. Under the circumstances, a basic 
reg ime Is required to avoid a disorder ly, competit i ve rush and a 
Jugg l Ing for positions which may upset the tenuous pol ltlcal 
equl l lbr ium In regard to the sovereignty problem, an equl l lbr lum 
wh ich must be mai ntai ned If "Antarct ica sha l I continue forever 
to be used exc lus ive ly for peaceful purposes and shal I not 
become the scene or object of International di scord" (Preamb le, 
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Antarctic Treaty) . For this reason and to prevent damage to the 
environment that may be caused by i rregu lar, speculative 
ventures even of a preliminary nature, early agreement on the 
fundamental pr inc iples of a reg ime ls required. 

The quest ions and Issues that have been ment ioned here are 
but a few of the specia l prob lems that relate to polar seas but 
they shou ld be sufficient to demonstrate that polar seas are 
indeed different from other oceans and that these differences 
can be measured both in terms of natural conditions and hazards 
and in terms of regu I atory measures and po I it i cs. On this 
basis, one might have expected that po l ar issues would be 
brought up in the UNCLOS 111 de l iberations and that further 
provis ions might have been inc luded in the Law of the Sea 
Convention. 

We know that some governments and de l egations did in tact 
cons Ider the need and poss i bi I ity of I ntroduc Ing po I ar issues 
for dei iberation at UNCLOS Ii I and that Arctic as we l I as 
Antarctic questions were involved. The motives tor ra ising such 
questions were not the same tor the North and the South and the 
par t ies were not the same part ies that considered possib l e 
initiat ives. The reasons why proposa ls were opposed or why they 
were not submitted and pursued also were different tor the 
Arctic and tor the Antarctic. These differences were, of 
course, caused by the very rea l natural and po l itica l 
differences between the the two polar regions and the different 
nature of the prob lems that arise. 

THE ARCTIC OCEAN 

Excepting s imil arities in c l imate and ice problems, 
northern and southern polar seas are I itera l ly po les apart in 
a l I essent ia l respects. The Arctic Ocean is a centra l polar sea 
surrounded by cont i nenta I I and masses . These I and masses are 
divided between established and internationa ll y recognized 
nation states . Territorial disputes did occur as late as t he 
1920 1s and 1930 1s with disagreements on the appi !cation of the 
so-ca l led sector pr i nciple and disputes over the degree of 
effect ive contro l required to justify terr itoria l c la ims in 
po lar regions . Examp l es are the dispute between Denmark and 
Norway over Greenland which was sett led in favor of Denmark in 
1933 by the Permanent Court of International Just ice and the 
Norwegian protests to Canada and the Soviet Union in r e l ation to 
the sector princ iple. Th is principle was first advocated by 
Canad ian poi i ticians and subsequently applied by the Soviet 
Union in a Decree of 1926 , which declared "a l I l ands and islands 
discovered, as we i I as those wh ich may be discovered in the 
future" between the Soviet Union's mainland coast and the North 
Pole as being part of Soviet territory. 

For a l I practical purposes, Arct ic land d isputes must now 
be considered as sett l ed. Consequent ly, there can be no doubt 
as to the severe i gn rights as defined in i nternat i ona I I aw in 
zones beyond northern coasts or as to the rights of the 
respective Arctic states to exercise nat iona l jurisdiction in 
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accordance with internat iona l l aw In their maritime zones. The 
actual and potentia l disputes that do remain concern the exact 
del Imitation between the national zones of adjacent states, as 
in the case between Norway and the Soviet Union in the Barents 
Sea. Here, t he di fference between these negotiations and 
simi lar negotiations e l sewhere is that the Soviet Union insists 
on a dividing I ine that wil I fol low the sector I ine due north, 
whi le Norway mainta i ns the principle of equidistance or med ian 
I ine and has dec l ar ed its wi l I ingness to reach a compromise . 
Other rea l or potentia l disputes concern possib l e attempts in 
Arctic waters to ext end national control beyond norma l I imits, 
be it in a geographical or in a material sense. Here, a re
interpretation and extension of the sector principle may be 
attempted or references to except iona l conditions i n Arct ic 
waters may be used to justify excessive claims tor extended 
zones or for expanded powers with in the zones. 

Soviet lega l theory is r ich In arguments for spec ial rights 
and powers i n polar seas. Thus, wh il e the officia l sector 
Decree from 1926 lays claim to a l I lands and islands northward 
to the pole point, several writers cla im that the very nature of 
Arctic waters is such that It requires and justif ies the 
exercise of fu l I territor ia l r ights In t he who le sector: 
islands, ice, water and a l I . Other c laims are that the circum
polar rim seas between the northern islands and the ma i nland ar e 
historica ll y interna l waters. In this connection the Soviet 
Statute on the Protect ion of State Boundaries of August 5, 1960, 
is s ignificant by stating that bays, seas and straits which 
belong historically to the Sov iet Un ion are Soviet internal 
waters. I f such claims are pressed in the Arctic, Soviet 
base I i nes and, consequent i y, Soviet 200-m i I e zones, w i I I extend 
tar beyond normal I imits . 

On the whole, Soviet pol icy must be considered as 
ambiguous. Apparent ly, this was a contributing r eason why 
western shipping companies did not accept a Soviet otter in 
1967, when the Suez Canal was c losed, t o use the Northeast 
Passage for sailings between the North Atlantic and the Pacific . 
Such use was cond itiona l on payment of dues and observance of 
regulat ions and this might possib ly be construed to imply 
acceptance of the Passage as an internal, national route. 
However , actua l non-use of th e passage when it was in tact 
ottered may be seen later as proof that the Northeast Passage 
cannot be regarded as an internationa l strait . 

Canada too has fol lowed an expansive pol icy in northern 
waters. Thus, in 1970 the Arctic Waters Pol lution Prevention Act 
was adopted to introduce strict standards and controls for 
shipping within 100 mi les of Arctic basel Ines. This uni l ater a l 
extension of nati onal jurisdiction was Just ified as a necessary 
measure in lieu of effective internationa l agreement . At the 
time , the United States - - as the pr imary potentia l user of 
those waters protested strong ly aga i nst t he measure as an 
ii l egitimate interference with the f r eedom of nav igation. The 
Act can now, of course, be justified under the Law of the Sea 
Convent ion' s provis ion on ice- covered waters as long as the 
regu lations are non- discr iminatory . 
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An extra comp I lcation in the North is the strategic 
importance of the Arctic Ocean and of the polar rim seas. 
Together they form an Arctic Mediterranean between the North 
American and the Euro-Asian land masses and they constitute a 
crossroads between the continents and between the Atlantic and 
the Pacific. With the superpowers on each side, the Arctic Is 
important as a buffer, as wel I as as a passageway for airplanes, 
rockets and nuclear submarines. Therefore, security Interests 
are particu larly important and they wll I necessari l y influence 
policies as we l I as positions on questions of l ega l princip les 
and their application. Thus, while c larification and more 
precise definition of lega l principles may be desirable In 
re lation to the north polar seas, national Interests and 
po l icies which stl l I are In a developing phase -- wil I make 
active negotiations difficult and time-consuming. 

Apparently, this was one reason why the states most 
directly concerned the Arctic states themselves -- did not 
want to introduce polar sea prob l ems with al I their comp lexities 
into the UNCLOS I I I negotiations. Such a move would make these 
most difficult negotiations even more comp lex and could endanger 
the ultimate outcome . The net effect is, of course, that many 
and difficu l t problems remain unresolved even If the Law of the 
Sea Convention enters into force and is approved by al I Arctic 
states. However, one very significant question must be regarded 
as being settled by that one short artic le In the Convention on 
ice- covered waters. 

In providing for a special right of coastal states to adopt 
and to enforce specia l non- discriminatory measures to prevent 
pollution from vessels in hazardous ice- covered waters within 
their EEZ 1s, the Convention does in effect exc lude other and 
more extensive measures to control navigation within the 
economic zone, as we l I as measures beyond the 200- mi l e I lmit. 
Thus, further measures must obviously come as a result of 
international negotiations and agreement between the parties 
concerned, either on the basis of the Arctic being a semi
enc losed sea (artic l e 123 of the Convention) or on a genera l 
global or regiona l base, directly or through competent 
internationa l organizations (article 197 of the Convention) . 

THE ANTARCTIC 

Turning once again to the problems of the south polar seas, 
we find a different situation a ltogether. Here, the central 
polar area is made up of the Antarctic continent and the south 
po lar seas I ie in the middle of nowhere - - a wide cold-water 
zone between the continent and the world oceans. The remoteness 
and isolation of the Antarctic, including the seas, is 
demonstrated by the fact that a 200-m il e zone around Antarctica 
does not even touch the 200-mi l e EEZ of any state on any other 
continent. The only "continenta l connection'' between Antarctica 
and other continents fol lows the long loop of the submerged 
ridge from the Antarctic Penins ula over the South Orkneys and 
South Sandwich Islands , South Georgia, Shag Rocks and the 
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Fa lk land ls l ands/Malvinas to Tierra del Fuego at the tip of 
South America. 

Two fundamental issues dominate the legal and political 
prob lems In the south . One stems from the disputed status of 
the territoria l claims on the Antarctic continent and involves 
the ar gument that Antarctica must be regarded as part of the 
common heritage of mank ind and must thus be control led and 
managed by a universal internat iona l organization and, 
presumably, must be deve loped for the special advantage of the 
poor countries. If the continent Is part of the common 
heri tage, so must obviously be the surrounding shelf and the 
waters, wh ich coul d then be administer ed by the International 
Sea- bed Authority as part of the Area beyond nati onal 
Jurisdiction, as defined In artic le 1, paragraph 1 and ar tic le 
137 of the Law of the Sea Convention. Suggest ions to this 
effect d id turn up at UNCLOS I I I - - and in other fora -- but met 
with strong opposition from the Antarctic Treaty parties. 
Sign i ficant ly, this oppos ition came from claimant and non
c laimants states a like: no matter what their position on the 
question of terr itorial claims , they could not accept extension 
of the Sea- bed Authority to Incl ude contro l over Antarctica. 
Their opposition, however, could not prevent Antarcti ca from 
remaining an I nternat Iona I Issue. The non-inc I us ion of southern 
polar seas questions In the Convention must be seen as the main 
reason why Ma laysia brought up the question of Antarctica at the 
UN Genera l Assembly In 1982, after the conc l usion of the law of 
t he sea negotiations. The Ma l aysian Initiative addressed itself 
di r ectly to the question of uninhabited lands, "the largest of 
which is the continent of Antarctica" and which, it was 
suggested, "belong to the internationa l community. " It goes 
without saying that if Antarctica and other uninhabited lands 
were to be established as Internationa l areas, so wou ld their 
offshore regions. 

However, the part ies to the Antarctic Treaty do mainta i n 
and wil I cont inue to maintain that the Antarctic Treaty remains 
the proper and authoritat ive I nternat i ona I I ega I base and that 
the Antarct ic Treaty system with its consultat ive procedure 
remains the correct and best- su ited instrument for the continued 
handling of Antarctic affairs, inc l uding matters relating to the 
south po lar seas, defin ite ly within the 200-mll e I imit and, 
possib ly, up to the 60 degree I imit of the Antarcti c Treaty 
area. 

Thus, a second issue ari ses: the r e lationship and the 
accommodation between the Antarctic Treaty system, on the one 
hand, and the wider internat iona l community and the Sea-bed 
Author ity, on the other. If a model of "col lectlve domain" 
under the Antarctic Treaty is deve loped including a 
c ircumpo lar economic zone -- the lega l quest ion as such wou ld 
seem to be a simple one as a para l l e i to the "norma l" EEZ's . 
More diff icu lt but no less necessary may be poi itical 
accomodation and the acceptance by al I concerned of the 
Antarct ic Treaty system as a "regu latory agency" for the 
Antarctic area and the manager of Antarctic resource development 
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if and when such deve i opment becomes techn i ca I I y teas i b I e and 
commercia lly attractive. 

In this connection, it shou Id be remembered that the 
Antarctic Treaty is an open system, with a right to accede and 
participate on equa l terms for any and a l I nations. As a lready 
noted, "membership" is increasing and inc I udes states from a I I 
continents , of a I I sizes, and at varying stages of deve I opment. 
Al I of them, it seems, agree that the achievements of the Treaty 
and its system are worth pr eserving and lay the best base for 
continued internat iona l cooperat ion towards the peace f u l use of 
Antarct ica . However , one feature of exc lusivity is typical of 
the Treaty system: only those acced ing par ties who demonstrate 
their interest 1n Antarctica "by conducting substant i a l 
scientific research activity there" are entitled to part icipate 
in the consu ltative meet ings and , hence, in the "governing 
process ." By recent decision, non- active pa rti es may 
participate in these consu ltative meetings as observers . This 
c learly is less than ful I membership, but in a system that 
oper ates on the bas is of the principle of consensus and 
unanimity, thi s may be less important t han unde r a majority rule 
system. 

Defender s of the pr esent system wil I claim that po l ar 
problems are spec ial and require know ledge, experience and 
unde r standing that can on ly be acquired through act ive 
participation in the field. That, obviously, is part of the 
special cha ll enge of polar problems and the ultimate reason why 
it rema ins necessary to treat polar seas issues as something 
different from the bl ue waters of the world . 
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WHO WILL RATIFY THE CONVENTION? 

Renate Platzoeder 
Institut e of International Affa i rs 

Munlch- Ebenhausen 

So tar only six countries out of 168 states partic ipating 
in the Th ird UN Conference on the Law of the Sea have ratified 
th e Convent ion and at thi s point it is near ly imposs ib le to 
answer the question: Who wi l I ratify the Convent ion? 
Therefore, the most r e l iable approach might be to take a look 
Into a crysta l ba l I and in prepar ing t his paper I was almost 
tempted to get a piece of Steuben glass at Fifth Avenue, New 
York -- inc identa ll y, t he materia l preferred by the White House 
for roya l wedding gifts. 

Unfortunate ly, the decision taken in Washington not to sign 
the Convent ion i s only one aspect of th e quest ion betore us. 
Not having a crysta I ba I I, I suggest we r e ly on t he anc I ent 
Socratic method of aski ng more and more questions in cases where 
an answer is not yet available : 

One: 123 states have s igned the Convention . WI 11 these 
states a l so r at i fy the Convent i on? 

Two: 45 states have not s igned the Convent ion. Wil I these 
states s ign and ratify or accede to the Convention? 

Three: the President of the United States announced on 
June 9, 1982, that t he US wil I not s ign the Convent ion . How 
f Ina I is th i s dee Is I on? 

Four: the British government has dec ided to sign if the 
deep sea- bed r egime wii I be improved. France and Japan have 
s igned the Convent ion but have expressed concern about the deep 
sea- bed mining r egime. Is there a chance to meet the requests 
of these countr ies? 

Five: the government of the Federa l Repub li c ot Germany 
has postponed the decision without giv ing a date for 
recons ider ation . Wi l I the Federa l Repub li c of Germany s ign and 
rat i fy or accede to the Convent ion? 

Six: wil I the European Community sign and accede to the 
Conventi on? 

Seven: wi l I the Sov iet Un ion ratify the Convention? 
Eight: i s there an alternative to the Law of the Sea 

Convention? 
Nine : what are t he chances that the Law of the Sea 

Convention wii I enter into force? 
Fina ll y, ten: what rema ins to be done to make the Law of 

the Sea Convention general iy acceptable? 
Now I wou ld I ike to try to answer my t en I itt ie questions . 
The first question . Signature by a stat e Is an i nd icat ion 

of support, but it does not lead to an ob i igat ion to ratify the 
Convent ion. As a genera l ru le, about 60 percent of the states 
s ign i ng a mu ltilatera l t r eaty wil I ratify it. However, in the 
case of the Law of t he Sea Convention this ru le can not be 
app i led uncond iti ona ll y . Before deciding whether or not to 
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ratify the Convention, states wil I take into account the work of 
the Preparatory Comm i ss I on, in part I cu I ar w I th respect to the 
costs involved in estabi lshing the International Sea-bed 
Authority and the International Tribunal for the Law of the Sea. 
Having heard two days ago the extremely competent statement by 
Mr. Mati Pal on planning for the Sea-bed Authority, I am very 
confident that the UN Secretariat wll I make a very important 
contr ibution to the successful work of the Preparatory 
Commission. If the states participating in the Commission wli I 
refrain from philosophical discussion and wishful thinking and 
wi l I work in a constructive and practical manner, the 
Preparatory Commission wll I produce genera lly acceptable 
results, at least for the participating states . If this Is the 
case, I see no reason why at least 60 percent of the states that 
have signed the Convention wll I not a lso ratify lt later on. 

The second question. Wll I the 45 states that have so far 
not signed the Convention sign and ratify or accede to the 
Convention? From among these 45 states on ly a few have openly 
stated they wil I not sign. These are the United States, 
Argentina, and Turkey. Quite a club. Therefore, one can assume 
that the remaining 42 states are considering s igning the 
Convention and perhaps, later, ratifying it. 

My third question concerns the decision of the President of 
the Un ited States. How final is this decision? To answer this 
question, I would I Ike to start with a genera l remark. A big 
power is always good for the price, as we have experienced in 
the Law of the Sea Conference. I wou Id not exc I ude the 
possibility that President Reagan may change his mind. Perhaps 
he has not been told yet that his ocean pol icy has contributed 
to the successfu l conclusion of the Third UN Conference on the 
Law of the Sea. I want to recal I the fol lowing two events. 

When the Reagan Admin istrat ion announced In 1981 a holiday 
period of about one year to reconsider the results of the 
Conference so far, the father of that Idea did not anticipate 
the positive effects of this decision. It Is my view and the 
view ot many of my col leagues that thls decis ion helped In 
mak Ing poss I b I e a successt u I cone I us l on of the Conference. In 
my recol lectlon a, It not the most, decisive day in that long 
Conference was August 28, 1981, when Its President , Tommy Koh, 
got his five-stage program of work for the eleventh and final 
session of the Conference adopted. l remember very wei I that 
the Head of the US de legation, Mr. Maione, tried to propose a 
flexible progr an of work and not to agree to a f ina l one. Tommy 
Koh snapped at him asking whether the United States had decided 
to come back to the negotiations and if President Reagan knew 
that. As Ma lone cou ld not answer, Koh then concluded that a 
consensus had been reached on a final program of work. 

Another major constructive contribution towards the Law of 
the Sea Conference i s In my view the request by the United 
States for a recorded vote on the Draft Convention and the 
related Draft Reso luti on on Apri l 30, 1983. This initiative put 
an end to the desire of a number of delegations to have a 
consensus convention, which would have been contrary to the 
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rules of procedure of the Conference and contrary to the 
traditiona l dec ision- making process of law- codifying and l aw
making conferences. In my view a Convention adopted by a vote 
is more viab le because It Is clear who voted yes and who voted 
no. The very high number of votes, 130, for the Convention and 
the high number of s ignatures of the Convention so far, ls, of 
course, a demonstration aga inst the US po l icy, but at the same 
time it wil I assure that this Convention wll I come Into force, 
at least in my view. 

So a l I who have worked for the progressive development of 
the Law of the Sea and Its codification shou ld pay tribute to 
the Reagan Administration for Its po l Icy, and perhaps that is 
one way to change the m Ind of that Adm in I strati on. I can think 
of several additional possibi l ltles to reverse the decision of 
the Reagan Administration. First, if the Soviet Union really 
wants the Convention, It shou ld have a word with the White House 
and should take Initiatives for consultations among the most 
powerful states of this world , the so- cal led Group of Five. 
Secondly, the states participating In the Preparatory Commission 
shou ld take Mr. Leigh Ratlner's advice not to care about the 
present US pol Icy. Instead, they shou l d go ahead without the 
Un I ted States . I can not Imagine the Un I ted States remaining 
outside the Preparatory Commission If that Commission undertakes 
serious work and this work gets done without the US. Third, the 
United States and scho lars who know the advantages of 
convent i ona I i nternatl ona I I aw over customary i nternat i ona I I aw 
shou l d start a dialogue on the criteria of customary 
int ernational law and on the principles estab l ished for the 
identification of customary Internat ional law In the Law of the 
Sea Convention. As we know from its decisions, the 
International Court of Justice, so far the only organ of the UN 
system on dispute sett lement, Is very conservative to declare 
new trends in international law. I advise, for examp le, the 
present Reagan Administration to read the judgments of the Court 
in the North Sea Continenta l She l f Cases; in the case on the 
fisheries dispute between Germany, Iceland and the United 
Kingdom; and In the case on the dispute between Libya and 
Tunisia, and especial ly the dissenting opinion of Mr . Evensen, 
who served as a judge ad hoc. In doing this the Administration 
wl l I perhaps comprehend the criteria establ !shed for customary 
I nternati ona I I aw, and It w 11 I a I so understand that these 
criteria cannot easi ly be manipulated. Fourth, the states with 
which the US wishes to conclude bi latera l agreements concerning 
rights in their respective waters should refer to the provisions 
of the Law of the Sea Convention when undertaking those 
negotiations. And it the United States wishes to depart from 
the Convention, the states concerned should ask for a high 
price. 

Having I istened to Mr. Breaux•s statement three days ago 
and having spoken to some of the architects of the present US 
ocean po l icy, I was reminded of a statement made by a British 
dip lomat in the UN Sea- bed Committee . Being very disgusted over 
proposals presented by developing countries that did not take 
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the interests of other states i nto account, he exclaimed: "l'le 
have got to re-invent the wheel!" In my v iew time has come for 
the wheel to be re-Invented by the most developed states. 

The fourth question . The Brit is h government has dec ided to 
sign the Convention if the deep sea-bed regime wil I be Improved . 
France and Japan have signed, but expressed concerns about the 
deep sea-bed regime. Is there a chance to meet their requests? 
The answer is simple : yes. The PIP Resolution and the 
Preparatory Commission prov i de such opportuniti es , but wil I the 
states participating in the Commission accept changes in favor 
of the United Kingdom , France, and Japan? The answer is : why 
not? The states opposed to a regime more acceptab le to these 
countri es shou l d consider that Industry interested in deep sea
bed mining might lose interest in mining the sea- bed under lying 
the high seas proper . Miners of the 200- ml l e zones and the 
continenta l shelf beyond 200 miles are the real competitors for 
the sea- bed mining regime of the Convention and not the 
participants In the mini-treaty. 

Now my fifth question on the Federal Repub lic of Germany 
having postponed its decision without naming a date for 
reconsideration. The decision on signature was postponed by the 
government for severa l reasons. First, there was only recently 
qui te a dramatic change of government and at the moment the new 
government has to deal with more urgent probl ems than the law of 
the sea. These are unemployment, economic and budgetary 
problems, and perhaps a bove al I the prob l ems related to the 
deployment of medium-range missiles in Europe . Secondly, the 
Minister for Economics Is not sat i sfied with the deep sea-bed 
regime . He i s not new to the Cabinet, having been a member of 
the Schmidt-Genscher Cabinet, and he holds the view that 
alternative ways to the Convention ' s deep sea-bed mining regime 
must be exp I ored . Thi rd I y, the new Chance I I or, He lmut Koh I , 
heads a coa I It ion of "three parties. In order to manage the 
dlfficulties of such a comp l icated house, It Is not I ikely that 
he wil I overrule a member of his Cabinet if it can be avoided . 
Consequently, the Federal Republic of Germany wi 11 in al I 
probability sign the Convention only if the Minister of 
Economics has been convinced . 

The sixth question. \'Il l I the European Community s ign? The 
ten member states of the European Community and the Community 
itself have fought hard tor a set of provisions in the Law of 
the Sea Convention to al low participation by international 
organizations. The so-ca l led EEC c l ause contained in Annex IX 
provides that an organization may sign the Convention if a 
majority of its members are signatories of the Convention . At 
present, the Eur opean Community has ten members and, 
consequently, s ix signatures are r equired. So far, only fiv e 
EEC member states have signed the Convention: Denmark, France, 
Greece, Ireland, and the Netherlands. \'/ho wil l be the sixth 
state to sign? Be lgium, Luxembourg, the Federa l Republic ct 
Germany, Italy, or the United Kingdom? Except for Luxembourg, 
al I are interested in deep sea-bed mi ning, and they are not 
satisfied with the deep sea-bed mining regime . Consequently, 
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Belgium, the Feder a l Republic of Germany, Italy , and t he United 
Kingdom ar e sitt i ng more or less in the same boat and t hey have 
adopt ed a wait- and- see pos i tion on the law of the sea issue. 
Now the question ari ses as to why Luxembourg has not s igned. 
Attempts were made t o persuade Luxembourg to s ign the Convention 
as the sixth member state of t he European Community. What has 
conspired In Br usse l s concerning the signature of Luxumbourg Is 
that Luxembour g Is the on ly land - locked state of the Community 
and at the same time i t s smallest member, and i t d id not want to 
take the responsibil ity of setting in mot ion t he comp I icated 
decision- making process r equired for EEC partic ipat ion In t he 
Conventi on. 

The seventh question. Wi l I the Sov iet Union r ati f y the 
Convention? I am not an exper t on the Soviet Union. I can only 
reca l I that the Soviet Union was very reluctant to agree to the 
Third United Nations Conference on the Law of the Sea . If I 
remember wel I, the Soviet Un ion had on ly two major interests In 
the negotiations: the twe lve-m i l e territorial sea and the new 
regime for internationa l straits . In my I lmlted knowledge of 
the Soviet Union and Its maritime Interests, I can assume that 
th is big power cou l d do without the Convention if the twe lve
mile terr itoria l sea as we l I as the transit passage r egime were 
customary interna t iona l l aw. 

The eighth question. Is there an alternati ve to the Law of 
the Sea Convention? Th e alter nat ives s uggested by th e United 
States, c ustomary International law as identifi ed by the US and 
mini - treaties on deep sea- bed mining , are no alternatives in my 
view, and I guess they are no alternatives for the majority of 
states. One might thi nk of a Fourth Confer ence on the Law ot 
the Sea in due time, but I woul d I ike to ask the question of 
what to discuss and what to negot I ate there . It is a 11 in the 
Convention and In the Reso luti ons within the competences of the 
Preparatory Commission. 

The ninth question on the chances of the Law of the Sea 
Convention enter i ng into for ce? To answer this question, one 
has to Identify the major incentives to ratify the Convention by 
the required number of states. Accord ing to art ic le 308 of t he 
Convention, s ixty Instruments of ratification or accession are 
needed. So the Convention w i I I enter into force i f sixty states 
have decided that i t satisf ies the ir interests and is a better 
choice than the a l ternatives just mentioned. In my view the 
fol low ing categories 0f states are satisfied with the 
Convention. First, the major ity of deve loping states . Second , 
the coasta l states with long s hore l ines and broad continenta l 
she lves . Third, st at es having interests in deep sea- bed mining 
and which tavor the deep sea-bed mining r egime of the Convention 
s uch as India, China and Canada . Fourth, the archipe l agic 
states. Fifth, the straits states to which the exceptions of 
the strai ts regime app ly, such as Denmark, Sweden , Fin l and and 
Italy . Sixth, there Is the category ot states benefiting from 
special regulations: for example, Sri Lanka with regard to the 
delimitation of its cont inental she l f, Bang l adesh with respect 
to the drawing of special baselines, and Canada and Inola with 
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provis ions In the text concerning marine po l lutlon In special 
areas . There might be other states to be identified which 
benefit from special regulations in the Convention. In my view 
the fol lowing categories of states cannot afford to rely on the 
alternatives available, I.e., mini-treaties and customary 
internat ional law as Identif ied by the US. First, states wi th 
interest In deep sea-bed mining other than the United States and 
the Soviet Union. Secondly, broad margin states who wi sh to 
benefit from the defin ition of the continental s helf of the 
Convention . Land-locked and geographica ll y disadvantaged states 
also cannot rely on the development of International customary 
law in l aw of t he sea matters. 

In conc l usion, it Is my view that only big powers and some 
odd states having no Interest in the use of the sea can affor d 
to stay away from the Convention . I hope that there Is not a 
third category besides big states and odd states, namely states 
upon which a big power asserts pressure to rely on customary 
internationa l law and mini-treaties . I hope this considerat ion 
is empty specu lation. 

The tenth question. What remains to be done to make ihe 
Law of the the Sea Convention generally acceptab le , resulting i n 
at least sixty ratifications? The major responslbll lty Is with 
the Preparatory Commission . lnternatlona l organizations hav ing 
competences In the uses of the sea , such as the European 
Community and the spec ialized agencies of the United Nations, 
can contribute by stress ing the need for conventiona l l aw and by 
making clear that their work In marit ime affa irs depends upon 
the entering i nto force of the Law of the Sea Convention . 
Extremely helpful Indeed would be wnat cou l d be ca l led the 
Sputnik effect, by which I mean that at least one state or one 
industrial consortium would prove that It can mine the deep sea
bed under the Convention and the Resolutions on the Preparatory 
Commission and Pioneer Investment Protection and under 
arrangements with the Preparatory Commission . 
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CUSTOMARY INTERNATIONAL LAW IN THE ABSENCE 
OF WIDESPREAD RATIFICATION OF THE U.N. 

Are we 
comprehensive 

That is 
Reso I ut ion of 

CONVENTION ON THE LAW OF THE SEA 

Bernard H. Oxman 
Schoo l of Law 

University of Miam i 

better off with or without a widely ratified 
treaty on the law of the sea? 
a po l icy issue now facing most governments. 

that issue depends on t hr ee re lated questions: 

- What do we want from the i nternat i ona I I aw of the sea? 
- What is the situation I ike ly to be in the absence of a widely 

ratif ied t r eaty on the law of the sea? 
- What are the comparat ive benef its and costs of accepting or 

rejecting a treaty in I ight of our answer s to the two 
pr ev ious questions? 

PRIORIT IES 

Anyone who has ever attempted to answer these questions has 
lear ned to approach them with cauti on, if not hum ii ity. The 
activities affected by the law of the sea, to name but a f ew : 
defense, fish ing, m1n1ng, sh ipp ing, travel, communi cat ions, 
scient ific research, r ecreat ion, and mere r epose - - al I compete 
for priority of attent ion . With respect to any one of these 
act ivities In any one country, Interests may be contradictory. 
Experience and specia li zed experti se ar e r equ ired to sort out 
these interests in each case. Gener a lists are then required to 
s ift this Informat ion and advise the politicians who must decide 
on priorities. They make th ese dec is ions in response to the 
competing demands for attention at home and in I ight of the 
Interests and preferences of foreign governments. 

LAW, RESTRA INT AND FREEDOM OF ACTION 

It Is the unhappy lot of law and l awyer s to set I imits on 
what any one act or can do in pursuit of a particular goa l. Any 
seri ous s tudent of individual freedom understands that freedom 
itse l f must be r estra ined if only to avo id conflict with the 
freedom of others . Thi s point is r ef lected in the f undamenta l 
pr incipl e of high seas law: the freedoms of the h igh seas must 
be exercised with due regard to the interests of others in 
exercising the freedoms of the high seas. 

In this connect ion, one might r eca l l , if only 
s impl lstical ly, a basic tenet of Hohfeldian ana lysis: every 
ri ght has a corr espondi ng duty. To say that a state has freedom 
to nav igate c lose to t he shor es of another state is to say that 
the law does not permit interference with that freedom by the 
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coastal state. Sim i l arly, to say that a coastal state has the 
right to regul ate fishing off its coast is to say that the law 
does not permit fishing by any other state or its nationals in 
contravention of coastal state r egu lat ions . 

Thus , while governments that invoke international law 
freq uent ly speak in terms of their own ri ghts and freedoms, what 
they mean is t hat the freedom of action of foreign states is 
limited by the l aw and that exceeding those limits may 
justi fiably entail an unpleasant or even vio l ent response. 

Seen from this perspective , which is by no means the on ly 
perspect ive, what we want from the internationa l law of the sea 
are restraints on the freedom of act ion of others. 

We must bear in mind that d irect appl ication of military 
force by a foreign government is not th e on ly, or even the 
pr incipa l , kind of freedom of action we wish to restrain. We 
wish to I imit a whol e range of private and commercia l activ ities 
by for e igners that we pe rce ive to be adverse to our interests 
and we want to accompli s h this wi thout p lacing ourselves in a 
posture where we must pay for those I imi tat ions in each case 
through a forcible r esponse or a concess ion of va l ue. Moreover, 
in at least some cases, such as property interests in movables, 
it is the judicial as much as the polit i cal organs of a foreign 
state that we wish t o influence. 

Opt imally, what we seek t o induce is se lf- restraint. 
Let me attempt a brief, and necessari ly simplistic, 

elaboration of this point . Let us assume that there is an 
international air route that some governments believe is freely 
open to use by al I, but that the government of a state a long the 
route believes is subject to its sovere ign control . How many 
peop le in this room would board an a irliner that proposed to f ly 
that route without the consent of th e object ing government? If 
the use of a different route were me r e ly inconvenient and a bit 
more costly, but not imposs ibl e , how many people in this room 
woul d support an armed confrontation over the i ssue? Economic 
reta l iation might not be effective and could be cost ly. On the 
one hand, the economists te l I us that the industria l countr ies 
have great bi I atera I I eve rage . But when it comes to using 
economic leverage in a parti cular case , th e economist s te l I us 
th at politica l disruption of internati onal trade is harmful to 
a l I . The point is that the key objective is to inf luence what 
other peop le think are t he ir duti es t o you . A persistent error 
made in the analysis of the law of the sea is the assumption 
that the use of for ce or other retaliatory measures are readily 
available tools for dea l ing with the day-to- day prob lems of this 
sort. That error is compounded by the fa,i l e assumption t hat 
bi l atera l negotiati on wii I resolve the matter; it wi l I if the 
objecting state r eceives a concess ion of value, be it po l it ical, 
econom ic or military. At that point, the proc l a imed "right" to 
use the air l ane has been converted into an opportunity to 
bargain for its use, and nothing more. 

In many di scussions of i nternat i ona I I aw , and indeed 
municipal law, lega l restraint and fear of a forcib l e response 
are equated. This Is at best an undu ly slmp l ls tic application 
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of Thomas Hobbes. The wor ld In which we operate most of the 
time is one in which most governments, at least for the time 
being, do not wish to resort to violence to resolve their 
differences with each other . They a lso do not wish to negot iate 
al I of their rights and duties toward each other al I of the 
time, a task that would render a l I negotiation meaningless and 
a l I p lanning impossib le . 

A government bends to the restraints imposed by law for at 
least three basic reasons: 

To avoid signa l I ing aggressiveness in its behavior toward 
another government; 

- To preserve its option to insist on such restraint by others 
without resort to force or new negotiation or concessions; 
th is r eciprocity of restraint Is not I imited to related 
issues , but affects the credib il ity of a state in insisting 
on Jaw-abiding behavior in general; and 
To avoid the risk that widespread interest in ensur ing 
respect for a rule of restraint wil I incr ease support for 
some retaliatory response to a breach, put simply, t o avoid 
framing a dispute with an adver sary in terms that are I ikely 
to promote support for the adversary. 

THE CALCULUS 

A comp lete analysis of the costs and benef Its of accept i ng 
or rejecting a treaty r equires , with respect to each activity 
affect ed by that treaty, a decision as to what kinds of actions 
we wish to restrain and the efficacy of the a lternatives for 
achiev ing such r estra int. Once this exercise is completed , we 
cannot si mpl y add up our tota l differentials. It Is at this 
point that we must assign d if fer ent weights to the different 
restraints that we seek; s ince a lesser difference in 
comparative restraint between a treaty and no treaty on an issue 
of great importance might outweigh a relatively greater 
difference on an Issue that is less Important to us . 

A signi fi cant error can be made In fai l ing to distinguish 
between the importance of an activ ity and the importance of 
achieving a particular lega l restraint on for eign actions 
detr imenta l to t hat activity . The latter Is the relevant 
question. Normally, we need not trouble ourselves with 
r estraining behavior that is either impl aus ibl e or Inevitable. 

We must a l so r eca l I that the difference between a treaty 
and no treaty may not be I imlted to the degree of restra int. 
The nature of the r estra int Itse lf may be d ifferent. 

We must not assume that there are onl y two a lternati ves 
ava ilabl e, a treaty law restraint or a customary law restraint. 
There Is a thi rd alternat ive : no law. In other words, in the 
spirit of the Lotus case, there would be no l ega l restra int on 
the particular behavior In question. 

By this I do not mean that governments wou ld actually say 
there Is no law on the subject , nor do I mean that the 
International Court of Justice, if ca l led upon to resolve a 
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dispute, wou ld necessarily reach that conc l usion. What mean 
is that competing inconsistent views of the law would be 
maintained by signif icant groups of states and, therefore, none 
would be successful in inducing the other to behave in 
accordance with desired restraints on legal grounds. 

It Is aga inst this background that we need to address the 
question of what, If anything , are the ru I es of the customary 
i nternat i ona I I aw of the sea. In each case, the answer depends 
on why we are asking the question. What do we want? 

LAW AND LABELS 

wi l I assume we a l I agree that we want more than labe l s 
without much content . Thus, since it was not ca l led upon to do 
so, the International Court of Justice did, for examp le, not add 
very much with its r ecent dictum to the effect that the economic 
zone may now be r egar ded as part of customary international law. 
A cursory exam inat ion of national cla ims reveals zones 
containing I ittl e more than resource contro l, with exceptions 
for tuna, to zones that are barely distinguishab le from 
territorial seas. 

CONVENT IONAL VERSUS CUSTOMARY LAW 

For ease of ana lysis , we 
is the U.N. Convention on 
customary international law? 
is either customary law or no 

can tackle the problem by asking: 
the Law of the Sea dec laratory of 

If so, why do we need it? If not, 
I aw better? 

WHAT IF THE RULES ARE THE SAME? 

There Is widespr ead agreement that many, perhaps most, of 
the ru l es set forth in the new Convent ion are the same as the 
ru I es of customary I nternat i ona I I aw in for ce today. 
Neverth e less, we must r ecognize that even if the rules of the 
Convent ion and customary law are the same, there are at least 
fou r signi ficant differences : 

1. How stab le Is the rule? The Convention conta ins difficult 
procedures for amendment and disincentives to denunc iat ion. 
Since they rest on the custom and practice of states, 
Individua l rules of customary law can be changed or eroded 
mor e eas ily by individual act ion of states . 

2. How do we decide whether there has been a vio lation? In 
many, although not a l I, instances a state a lleging 
vio lat ion of the Convention can r equi re that t he dispute be 
ar bitrated or adjudicated. Outside the Convention, third
party sett lement of disputes is rare and frequentl y depends 
on specific agr eement after the dispute arises. 

3. How ri sky are ad hoc pragmatic adaptations of and 
var iations from the rule? While customary law Is often 
g l lbly praised as a source of flexlbil ity, the reverse Is 
often true. Since bi latera l arrangements a r e themselves 
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cited as evidence of state practice, governments are 
f r equent ly unwll I Ing to make pragmatic accomodatlons In 
particular Instances for tear of eroding a general 
prlnclple . The Convention contemplates a role for specific 
agreements In derogation of Its prov is ions and I lm tts their 
scope . A system of third-party dispute settlement a l so 
permits gradua l adaptation without endangering the entire 
system. A Convention ls therefore less susceptible to 
erosion and stress In the course of practical accomodatton. 

4. Who Inf luences the Interpretation of the rule? Parties to 
the Convent ion wll I have more Inf luence over Its 
Interpretation than non- parties. Thi s re lates In part to 
the general rule of treaty law that great, If not decisive, 
weight Is to be given to the Interpretations of the 
part ies. It a lso re lates to the fact that the parties wll I 
choose the Judges and arbitrators, frame the Issues and 
appear before the tribunals that produce highly respected 
Interpretations. Need less to say, If one takes the 
pos i tion that the ru le has moved Into customary law but not 
the Interpretation, then one l s no longer saying that the 
Conventiona l and customary r ules are In fact the same . 

These differences can have a great Impact on se l f-restraint 
by a government. It wll I be reca ll ed, for examp le, that In Its 
Arctic waters pol lutlon cla im, which had a direct effect on 
navigation rights, the Canadian government stressed Its view 
that It was promoting a desirab le change In customary law and 
simultaneous ly flied a reservation to Its acceptance of the 
Jurtsdtctlon of the International Court of Justice. I submit 
that If that uni latera l claim were contrary to a treaty 
containing compu l sory and bi nd ing dispute settlement procedures, 
It ls less I lke ly that Canada wou ld have acted uni laterally . I 
shou ld add, however, that I think Canada 's dlplomatlc success In 
negotiating on the Issue would have been as great, If not 
greater, without such uni lateral action had there been such a 
treaty. 

WHAT IF THE RULES ARE NOT THE SAME? 

Ther e ls a l so widespread agreement t hat some of the rul es 
set forth In the new Convention are not today binding on non
parties under customary International law . In this case, there 
l s a cr ttlcal difference between assert ing that there ls a 
different or more s ubstantial restra int under customary law and 
s imply asserting that there Is no restrai nt under customary law. 

The latter Is easter, s ince one Is not attempting to 
e levate other sources of law above the results of a ten- year 
g lobal negotiation. One l s merel y propounding a negative: 
those resu lts have not themse l ves become bind i ng on non-parti es. 

On the other hand, there ls a fundamental dlfflculty In 
attempting to prove the continuing vital tty of rules of law that 
are directly at variance with those In the Convention. That 
dlffl culty relates on ly part ly to state practice . The more 
serious challenge relates to the second, frequent ly overlooked, 
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requirement for finding a ru l e of custcmary law: that of an 
oplnlo_jurls . What is requ i red is a sense of legal ob i igation. 
That , in turn, depends on perceptions of I eg It I macy. 

It is exceeding ly difficu lt to po int to an internat ionally 
accepted source of legitimacy regarding the rules of the law of 
the sea superior to that of the new Law of the Sea Convention, 
at least for the time being . Invocation of histor ic princ i ples 
rejected or modified at the recent Conference may have the 
opposite effect on precisely those states where se l f-restrai nt 
is most at issue. 

In this connection, lawyers can err in merely equat ing the 
impact on custcmary law of the new Convention with that of the 
1958 Conventions on the Law of the Sea . Although very 
influential, the 1958 Conventions were prepar ed before 
decolonization was comp lete and in much more 1 imited technica l 
for a and contexts. The Thi rd U.N. Conference on the Law of the 
Sea and its preparations engaged most countries at high levels 
for over a decade. It, therefore, has affected their 
expectations more profound ly. 

A GENERAL CONCLUS ION 

The foregoing ana lysis leads to a potential iy important 
general conclusion: in the post- Convention world, whether or 
not a purported ru le of customary law is the same as the rule In 
the Convention, its restraining impact wil I often be weaker 
than, or weakened by, the Conventiona l ru l e . Only rarely, if 
ever, wi l I it be stronger . 

UNDIV IDED COMIION INTERESTS 

One of the shortcomings of trad it Iona I ana I ys is of 
i nternat i ona I 1 aw is that it tends to focus on the re I at i onsh i p 
between identifiab le states . It does not take account of the 
desire to impose restraints on al I states, in order to advance a 
common interest in situations where there is not necessarily an 
identifiab l e adversely affected party. Scme conservat ion and 
env ironmental protection questions raise problems of this sort. 
So do questions of shar ing benef its or, more broadly, wealth 
distribution and human r ights . 

Customary internat ional law is a weak instrument for 
deve lop ing dut ies where there is arguab ly no precise state that 
is the object of the duty, that has a severab l e and identifiable 
corresponding right . First of a l I, states are fess prone to 
rai se such issues bi l atera lly. Second, even if they do, they 
face legal prob lems of the sort encountered in the dismissal of 
the first Southwest Africa Case and that probab ly would have 
arisen in a different form in the Nuclear Test Cases had the 
Court proceeded to the merits . 

Customary I aw med I ates between autonomous actors. It 
often invokes , but rare fy bui l ds, a sense of community. I f 
anything, it more often presumes a beggar-thy-ne i ghbor att itude . 
Even if a state were prepared in principle to accept a 
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part icular obi igatlon in the genera l community interest , it wil I 
be r e luctant to do so without t he assurance that other 
slmilar ll y situated states wll I a lso do so. Thi s norma ll y 
requ i res something more than custom and practice, it requires 
some k ind of agr eement . 

Customary law is a particu lar ly weak inst rument with 
respect to imposing env ironmenta l and fi nanc i a l ob i igations and 
wea lth transfer, wh ich, I think, in part exp lains the facile 
pref erences for customary law by some conservatives. 

Thus, one reaches a further general conc l usion: the 
restraining impact of ru l es designed to protect or advance an 
undivided and ind ivisib l e Interest in a common va l ue wl l I be 
weak i n the absence of a wide ly ratified Convention . 

WHEN IS THE CONVENT ION DECLARATORY OF CUSTOMARY LAW 

Against this 
questions and offer 

QlJ.es!i~w : I s 
internationa I I aw? 
It ru l e by rule. 
depend? 

background, let me return 
some more specific responses. 
the Convent ion dec laratory 
Ans~.er : Yes, maybe, and no . 

And in each case, it depends . 

to the basic 

of customary 
We must analyze 
On what does it 

Some wou ld say it depends on state practice. That is a 
ha l f- truth . State practice can certa in ly demonstrate the 
absence of a consensus on a rul e st ated in the Convent ion. But 
it would be difficu lt to find suffic ient uniform state practice 
and oplniQ_jlJris today to demonstrate conv inc ingly that there is 
some other genera ll y accepted positive restraint of customary 
law substantial ly more restrict ive than, or inconsistent with, 
the Conventional rule of restraint . 

Some wou ld say It depends on the nature 
Citing the North Sea Continenta l Shelf Cases, 
that genera l princip les are capable of absorption 
law and techn ica l detai l s generally not . 

THE EXCLUSIVE ECONOM IC ZONE 

of the r u le . 
they wou ld say 
into customary 

What then, for example, do we make of the exc l usive 
economic zone? Artic le 55 of the Convention states that the 
essence of the econom ic zone is precise ly the functiona l 
al location of rights and freedoms set forth in the Convent ion. 
Once we get beyond resources, article 56, the bas i c I ist of 
coastal state powers, is essentia l ly a table of contents that 
cross-references highly detailed prov isions . Similarly, art icle 
58, the basic provision on the freedoms of al I states in the 
economic zone, is in substance a cross-reference to virtual ly 
a l I the non-resource r ul es of high seas law. 

FISHERIES 

Even the principle of coastal state sovereign rights over 
I iving resources of the exclusive economic zone offers an 
examp le of the problem . Under the Convention, the rights of the 
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coastal state, while very extensive, are not completely 
unfettered. They are qual I fled by overal I duties to ensure 
conservation; to protect the overal I ecological balance; to 
promote optimum utll izatlon; by spec I al rules regarding 
anadromous species, catadromous species, highly migratory 
species, marine mammals, and stocks that traverse the I lmits of 
a particular state's economic zone; and by the Interests of 
land-locked and geographically disadvantaged states. Any 
participant in the negotiation of these articles knows that 
these I Imitations were necessary to secure a consensus on the 
underlying principle of sovereign rights. 

Clearly, there were many states In the negotiation that 
would have preferred, and stil I prefer, unfettered coastal state 
control over fisheries to 200 miles and perhaps beyond. Any 
reasonably trained international lawyer can manipulate the twin 
pillars of state practice and general principle to produce a 
plausible argument that customary law confirms coastal state 
sovereign rights, but that the specific coastal state duties set 
forth in the Convention are merely contractual In nature, 
binding only the parties. 

The key point is that the Invocation of the Convention as a 
source of law In that case is a sham: the argument is In fact an 
attempt to propound a rule of law different from that in the 
Convention, but is masked by selective quotation of quids 
without the corresponding quos. 

VESSEL-SOURCE POLLUTION 

The most dramatic and probably most important ii lustration 
of this problem is found in the treatment of coastal state 
control of pollution from ships in the economic zone. 

The underlying problem was that of reconcil Ing navigational 
rights and freedoms with potential interference by the coastal 
state on environmental grounds. In this case the apparent 
general principle In article 56 of the Convention, that the 
coastal state has Jurisdiction to control pollution in the 
economic zone, Is not only essentially a cross-reference to 
other detailed provisions; In the case of ships it Is In fact 
quite misleading. 

The detailed pollution provisions make clear that, outside 
ice-covered areas, unilateral coastal state legislative 
competence is I lm!ted to intentional dumping of wastes, that 
there is neither legislative nor independent enforcement 
competence over navigation or construction violations, and that 
enforcement competence with respect to discharges of pollutants 
In violation of international standards is restricted by a large 
number of detailed procedural safeguards and compulsory third
party settlement of disputes when it is alleged that such 
enforcement infringes navigational rights. 

is there any expert in constitutional law 
rights who is prepared to argue that the 
jurisdiction and the establishment of procedural 
the exercise of that Jurisdiction are unrelated? 
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a pecu l larly Amer ican perception based on the fact that adopt ion 
of our Bi l I of Rights was necessary to gain acceptance of a more 
powerful central government? 

Yet t he pund its of customary law simply copy the I 1st of 
coastal state powers in artic le 56 without more. Indeed, even 
the recent US Declaration on the economic zone can be misread as 
doing the same, to the apparent de l lght of some observers . 
Once again, if one is arguing that the coastal state has 
comprehensive jurisdiction over navigation for environmental 
purposes In the econom ic zone, any re l iance on the Convention 
is mere wi ndow dressing: the Conventional ru les are in fact 
quite different. 

INSTAL LAT IONS AND STRUCTURES 

A sim i lar examp le exists with respect to objects on the 
sea-bed. Once again, the supposed princip l e in article 56 is in 
fact a cross- refer ence to the f ine ly honed provisions of art icle 
60. If one reads artic le 60 carefully, one discovers that it is 
most, but not quite a l I , instal lations and structures in the 
economic zones and on the continenta l she l f that are subject to 
coasta l state jurisdiction. This Jurisd iction embraces: 

- Al I art i ficia l is lands; 
lnstal lat ions and structures used for resources or other 
econom ic purposes; 
lnstal lat ions and structures subject to coastal state rights 
over scient i fic research; and 
I nsta I I at ions and structures that may interfere with the 
exerc ise of the rights of the coastal state In the zone. 

Moreover, If one exam ines t he text of the Convention 
c losely, one wl l I notice that other provisions use the word 
"device" as d istinguished from 11 instal lations" and "structures;" 
that word Is not used In articles 56 or 60. 

Is a l I of this mere deta il ? Does the prefer ence of a 
majority of coastal states tor comprehensive Jurisdiction over 
a I I i nsta 11 at Ions and structures make that customary I aw, even 
though certain major mar itime powers had made c lear that they 
could not accept a Convention containing such a result? How 
easi ly can one assemb le a respectab le argument that state 
practice confirms an exception for non-economic lnsta l lations 
that do not Interfere with coasta l state rights? How useful is 
the argument If most coasta l states disagree? 

ARCH IPELAGIC WATERS 

The application of simi lar l ines of argument to other 
aspects of the law of the sea is obvious. 

If the r ight of a nation to assert sovereignty over 
archipelag ic waters Is a genera l principle, but the specific, 
and admitted ly somewhat arbitrary, I imitations on the lengths of 
base I Ines and t he land-to-water ratio are merely contractual, 
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what I imit is there 
Is there any nation 
its disposal abl e 
are reasonab l e? 

to the princ iple? A ru le of reasonableness? 
in the world that does not have lawyers at 
to make plausible arguments that its claims 

What of the nav igationa l r ights through archipe l agos? Is 
the rule that the sea- lanes must be approved by an international 
organization the k ind of principle one normally finds in 
customary international law? Is the I imitation of the principle 
to Independent island nations of that nature? 

Again, as everyone invo l ved in the negotiations knows, 
these I imitations and others were necessary to achieve agreement 
on the archipelagic princ iple. 

CHARACTERISTICS OF CUSTOMARY LAW 

Among the many responses that can be made to these 
observat ions, perhaps the most important is that al I I have done 
is po Int out the di ffer ence between treaty I aw and customary 
law . As Ambassador Castaneda raninded us yesterday, the key to 
treaty law is express agreement in a fairly I imited time frame, 
whereas the key to customary law is acqu iescence In fact over 
time . That may be so. But if it is, let us c learly understand 
what we are saying: 

1. Customary internat ional law is continuous ly changing in 
response not merely to rational dialogue or a batt le of 
words and ideas but to a contest of action, sometimes 
vio lent. The " is" and the "shou ld" become less 
dist i nguishab le. Law loses some of its stab i i izlng and 
c ivilizing functions. 

2 . Because it is so difficult to prove a level of state 
practice and QPlDlQ __ Jucl~ beyond general ities sometimes 
bare ly dist i nguishab le from mere labe ls, customary 
international law is a much more blunt instrument than 
written law . Broad al locations of power can move eas il y 
into the corpus of customary law, refined I imitat ions on 
the exercise of powers are more easi ly avoided. Absent 
express agreement, mandatory obedience to the decisions of 
international organizations or tr ibuna ls is for al I 
practica l purposes out of the question. 

3. As a consequence of the foregoing points, little if 
anyth ing in the Convention -- properly understood may 
prove to be dec laratory of customar y law, precise ly because 
the essence of the most important regimes i n the Convention 
are the detai l ed, sometimes purely arbitrary, co l lective 
interpretations of what const itutes a reasonable exercise 
of power. 

THE RELAT IONSHIP BETWEEN THE CONVENTION AND CUSTOMARY LAW 

In making these points, I do not wish to be under stood as 
endorsing the view that the Convention is a package dea l that 
must be accepted or rejected in its entirety as a source of 
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customar y law. My poi nt is that t he comb inati on of ri ghts and 
dut I es w I th r espect to each part i cu I ar use w i I I have an 
inevi t able tendency t o unr avel , substant i a ll y a lter ing the 
ba l ance and therefore t he content of each of the 
par t icul ar r eg imes. 

I a l so do not wish to be understood as sayi ng that the 
inev itabl e alternat ive to the Convention is imm i nent chaos. 
Governments have many reasons for restr ain ing themse l ves and 
th e ir nati ona ls that do not derive f rom a sense of lega l 
ob i igat ion. The I Ines between inerti a , caut ion, hab it, usage, 
cus t om and law ar e not pr ec ise. 

My bas ic point is that to t he extent that we look to law 
itse l f as a source of r es t r a int , It is foo lhardy to suppose that 
the same r estr aints, in kind and in degr ee, wi 11 operat e with or 
without a widely rat ified Convention. True, t r eaties are far 
from perfect instruments of restrai nt. But t he difference is 
s ubst ant i a I • 

THE CONSEQUENCES OF NO TREATY 

Wi thout a wi de ly r at if ied Conventi on, It wll I be harder to 
r est ra i n trends In 20th century state pract ice t hat a r e c l earl y 
d iscernib l e to anyone who bother s to look: 

It wi l I be harder to restrai n the t endency t o expand coastal 
state Jur isdiction, not onl y with respect to a r ea, but 
perhaps mor e important ly, with respect to t he object and 
degr ee of untr ffilmeled coastal state discret ion; 
It wi l I be harder to ma intai n t hat outs iders have t he same 
ri ghts in semi-enc losed seas as the I ittor a l states ; and 
It wi l I be harder to restr ain t hose with power 
proceedi ng to par t it ion the commons, be It coast a l 
r each ing ever further out to sea or major power s 
r eci proca ll y r ecognized c la ims. 

f rom 
states 
maki ng 

We must face t he fact that many wi l I welcome this state of 
af fairs, somet imes voca ll y, sometimes secret ly, but a lmost 
a lways for dif fer ent reasons . Ther e are very f ew stat es that 
have noth ing at a l I to ga in f rom avoid ing at least some of the 
res t rai nts of the Convention . That, of course, is not t he 
Issue . The issue, to use an Amer ican ph r ase r ecent ly in vogue, 
"the bottom 11 ne," what are t he net ga Ins and I osses for each 
stat e after a l I the advantages and disadvant ages are we i ghed and 
added? 

In cons i der i ng thi s question, we must avo id the temptat ion 
t o ass ume t hat th is is a zero- s um ca lcul at ion, In whi ch 
compar at ive advantage as between d i ffer ent stat es or groups 
East and West, deve loped and develop i ng, coasta l and land- locked 
- - dec ides the issue . The object of every barga in or exchange -
from t he s impl e sa l e of a house to a complex internat ional 
treaty -- is to produce a s i t uati on in wh ich every party is on 
ba l ance better off with the exchange t han without it. 
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s ubmi t that every stat e wll I suf fe r some pr ejudi ce t o 
s igni fica nt inter est s If ther e Is no wide ly r at if ied t reaty on 
t he law of t he sea . To c ite but a few exampl es: 

- The costs and uncerta inti es of g lobal nava l operat ions wil I 
Incr ease. Th Is w 11 I prejudi ce t he inter ests not on I y, or 
even es pecia ll y, of the major powers , but of other coun tr ies 
t hat look t o g loba l nava l power s to of fset th e pressures of 
the ir ne i ghbor s or adver sari es; 

- The costs and uncerta int i es of gl oba l sh ipp ing operations 
wll I inc r ease . Thi s wil I prejud ice t he Inter est s not on ly of 
the t r ans por t indust ry, but of producers and consumer s t hat 
can II I af for d mar ket d isrupt ions and higher costs ; 

- Uncerta inty as t o th e prec ise location of t he outer I imi t of 
t he continenta l mar g in may comp I icat e investment In 
deve lopment of t he continenta l ri se; 

- Deve lop ing cou nt r ies are l ess I ike ly to receive a shar e of 
the wea lth exp lo ited f rom the vast cont i nenta l mar gins beyond 
200 mi l es off the coast of deve loped stat es or f r om deep sea
bed mini ng ; 

- The land-l ocked and geogr aphi ca ll y d isadvantaged stat es wi l I 
have to r e ly on th e largesse of the ir coasta l ne i ghbor s 
rather t han on un iver sa l treaty r ights for access to t he sea 
and a share of fi sher ies r esources ; 
A most s ignif icant advance in t he law of envi ronmenta l 
prot ect ion, a binding t r eat y conta i ni ng broad ob i igat l ons 
subject to compul sor y dispute settl ement, wil I be lost as 
what some ca I I "hard" I aw ; 

- The abse nce of compul sor y settl ement of di s putes wil I expose 
t he weak t o the t yranny of power and the strong to po l ltt ca l 
b I ackma i I ; and 

- The common her itage of mank i nd wi l I become t he object of 
r ancor, r at her than an experi ment in internationa l 
cooperati on: t he major goa l of a cooper ative i nternationa l 
endeavor in r egul at ing t he exp lo itat ion of a common resource 
wll I , by def inition, be frustrat ed. Iron ica ll y cat apulted 
into a ful crum, the Sov iet Uni on can de l Iver ne ither western 
techno logy to t he thi r d worl d nor g loba l l eg iti macy to 
wester n miners . 

SOME SUGGESTI ONS 

Can anything be done t o ame l !or at e t hese consequences? In 
t he long r un , onl y a g loba ll y accepted law of the sea treat y can 
ach ieve th is goal . 

But t her e Is an inter im step that cou ld he lp. To t he 
extent possible, let us a ll, party and non- part y a l ike, act as 
i f t he rul es of the Convention are bi nd ing on a l I. Let us 
behave as i f t he non-inst itut iona l pr ov is ions were cus t omary 
law. Thi s does not mean we abandon our respecti ve 
i nterpret ati ons . But i t does mean at least three th ings: 

1. We shoul d not choose between the re lated ri ghts and 
obi igat ions of ind ividua l reg imes i n the Convention; 
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2. We should vol untari ly imp lement provisions on dispute 
sett lement and revenue shari ng; 

3. Both the West and the Third Wor ld should leave the door 
open to eventual accomodat lon on deep sea bed mining and 
resist the efforts of those who wou ld drive a deeper wedge 
between them. 

To th i s end, the lega l community can make, bel !eve, a 
contribution of some importance. Even if professiona l scruples 
or persona l conviction force us to stop short of describing the 
ent i re Convention as declaratory of customary International law, 
we can take the position that a c lear showi ng of state practice 
and QlUfllQ_JYrls is necessary to demonstrate that there is a 
r u le of law at variance with the non-i nstitutional prov isions of 
the Convention. At the very least, th is should ca l I attention 
to the fact that the choice Is freq uent ly between the Convention 
ru l e and no ru l e at al I . 

What then of the institutiona l provisions, in particular 
the Sea-bed Authority? I bel ieve it ls futi le, and se l f
defeating, to mainta i n that non-parties are bound to yie ld to 
the powers of an International organization. It Is equally 
futi l e to assert that a l I states are lega ll y bound to recognize 
the permisslbil ity of sea-bed mining outside the Convention. 
The real lty Is that neither side can make an effective c l aim to 
a universa l duty to respect its posit ion as th ings now stand. 

A solut ion can be found in a renewed commitment to the 
procedural lmp l icat lons of the common heritage pr incip l e : a 
duty to keep negotiat ing In good faith unti l a universal ly 
acceptab le regime rs ach ieved. This wl l I sure ly take some t ime 
and a gr eat deal of diplomatic sk i I I . But it remains the only 
rational and the on ly I lkely long t erm solutlon. 
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THE FUTURE OF THE CONVENT ION 

He lger Rotklrch 
Ministry of Foreign Affairs 

Government of Finl and 

The theme of th i s pane I is the f uture of t he Convent I on. 
We have heard four interesting and very thought-provok ing 
statements, taking up different aspects . 

Professor Riphagen dea l t with the question of a new 
dimens ion of internationa l l aw , treat i ng the d iffi culti es we 
face in Integr at i ng into the community of states internat iona l 
organizations I Ike the EEC which have certain supr anationa l 
powers , i . e ., parts of sover e i gnty wh ich the member states have 
g iven up and transferred to the organiz ation. Professor 
Riphagen a l so presented a survey of t he Intricac ies involved in 
the t r ansfer of competences from a member state of t he EEC to 
that organizat i on, which was part icu lar ly Interesting to those 
I Ike myse l f who are not famil iar with the Interna l relationships 
between the EEC and its member s t ates . We a l I know that the 
draft i ng and accept ance of Annex IX to the Convention was the 
r esu l t of lengthy and comp I icated negotiations dur ing which the 
representatives of the EEC member states often were ca l led upon , 
both forma ll y and informally, to expl a in in which particular 
instances competences had been tran sferred t o the EEC . Having 
I lstened to Professor Riphagen ' s bri 11 iant ana lysis, we now know 
the reason why it was so difficult to get a short and c lear cut 
answer . 

I wou ld I ike to make an observation on ly in relation to the 
transfer of competences . My question dea l s with the 
relationship between those EEC member states that rat i fy the 
Convention and other Contract Ing Parties . It seems that the 
drafters of Annex IX did not contemp late the situation which 
wil I ar ise if certain members of the EEC become Contracting 
Part ies to the Convention , but not the EEC itself as a n 
organization. Professor Riphagen said that third states can 
never be unc I ear as to who bears res pons I bi I I ty in each case . 
But this po i nt is not c lear to me . It would seem that if the 
EEC does not a l so become a Contracting Party , the EEC member 
state which has ratified the Convent ion wou ld stand on one leg 
only In its relation to other Contracting Parti es . The other 
leg can only be provided if the EEC accepts the Convention , thus 
creating a s ituation wher e the responsibi li t ies in re lation to 
ot her Contracting Parties can be fully undertaken . 

Dr. So l I ie has d iscussed certain extreme ly interesting and 
important issues not dealt wit h in the Law of the Sea Convention 
In any deta i I . I think that we a l I shou ld be gratefu l for his 
c lear and comprehensive presentat ion of the different and 
comp lex prob lems which have to be so lved , both for the Arctic 
and Antarctic regions . Although neither of the regions received 
any specia l treatment In the Law of the Sea Convent ion , it was 
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for very different reasons based on thei r phys I ca l 
c haracteri stics and dif fer ent lega l regi mes . This t opic wou ld 
need a pane l of its own and It could be discussed at length . I 
wou l d only I ike to make two short observat ions . 

As regar ds the Arct ic Sea, I complete ly agr ee with Dr. 
So l I le that the provis ions of the Convent ion are fu l ly 
app li cab le a l so In Arctic areas as far as the lega l regimes of 
the territoria l sea, the EEZ , the ext ens ion of the continenta l 
she l f and t he high seas are concer ned. 

As to the Antarctic region, It is obvious today t hat , In 
v iew of the expiration of the Antarctic Treaty in 1990 , In the 
next few year s an ever i ncr eas ing Interest wll I be focused upon 
the who le comp lex of quest ions r e lated to Antarctica , Inc l uding 
the exp lorat ion and explo itation of its sea and sea- bed 
resour ces. As Dr . Sol I ie said, Malays i a has a l ready brought 
this question up in the UN Genera l Assemb ly . These questions 
are of inter est to the wor l d community as a who le and they wi l I 
become exceedlngly Important in view of po l l t ical, lega l, 
economic , env ironmenta l and strateg ic considerat ions. These ar e 
certain ly questions which the LS I conferences wll I be discussing 
in the future . 

Dr. Platzoeder and Professor Oxman have both dea l t with 
questions which have formed the red thread throughout this 
conference, begi nning with Ambassador Evensen ' s keynote address . 
The question of when and how the Convention wll I enter Into 
force and the ru les of customary international law under lylng 
the Convent ion, and possibly created by it, have been 
intensively discussed both Inside and outside this room during 
these four conference days . 

I would I Ike to compliment both Dr. Platzoeder and 
Professor Oxman tor their very honest and, I would say , 
courageous statements based on the ir vast experiences. I wou ld 
I Ike to add certain persona l comments , taking into account 
various arguments presented duri ng this conference. In some 
statements it has been argued that It is not so relevant If the 
Convent ion is ratified or not as most of its central provisions 
ar e in force anyway as customary internatlona l law. Th is seems 
to be a I ine advocated particular ly by those who wou ld prefer 
not to accept Par t XI of the Convention, i.e. , the provis ions on 
the international sea- bed Area and the establ lshment of the 
International Sea- bed Authority . To me it is a very surpr i sing 
argument and also a dangerous one. 

Why did we embark upon draft ing a globa l convention on the 
l aw of the sea in the first place? Clearly, it was to bring the 
ru le of law to apply to the var ious uses of the sea and the sea
bed and this with the ultimate aim of creating a satisfactory 
order governing the world ' s oceans and reducing the 
poss ib i lities of inter- state conf i lets . Our aim was to 
harmonize the conduct of the different states in the world. 
Such harmonization can only be achieved through the instrument 
of a g loba l convention , the prov is ions of which wi i I be 
incorporated into the nationa l laws and regulations of each 
state. Customary international law can only give lega l force to 
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certain princip les of l aw; but their detai l ed regulation, 
including particular exceptions to the rule, can on ly be 
effected through the provisions of an International convention. 

In the Law of the Sea Convention in particu lar the various 
provisions were extreme ly careful ly dratted, often giving 
expression to delicately worked out compromises. We al I know 
how careful de legat ions fol lowed even the fina l stages of work 
in the Drafting Committee to secure that no new nuances would be 
Introduced which could undo the agreed compromises. How cou ld 
such careful ly worked out provisions ever be expressed as norms 
of customary international law? 

I find it rather surprising that at this st age when ser ious 
work Is about to begin, or In many cases has a l ready begun, in 
order to adapt the various national legislations to the 
requirements of the Convention, severa l of our esteemed 
col leagues start arguing that It really does not make that much 
d ifference whether the Convention Is ratified or not or whether 
it enters into force or not. 

If st at es do not fol low up their signatures by ratifying 
the Convent ion , and hopeful ly this shou ld happen in the near 
future, we wll l face a very unfortunate situat ion where various 
national laws wl l I conta i n certain elements of the Convention 
while leaving out others; in certain cases the nationa l laws 
might even be contrary to the provisions of t he Convention. If 
we a l low states to pick and choose prov isions to their I lking 
while rejecting others, we wil I quickly destr oy the careful ly 
worked out ba lances. 

My final observation deals with the question of wh ich 
provisions of the Convention are based on genera lly accepted 
princip les of internationa l law . 

Ambassador Yankov in his statement on the first day of this 
conference demonstrated how the vast majority of the provisions 
fal I Ing under the mandate of the Third Committee, e l aborated 
under his able leadership, basical ly form a body of new rules , 
reflecting the progressive deve lopment of the law of the sea . 
It would be difficult to argue that these provisions have 
created what has been cal led Instant customary international 
law . Many of these provisions, e.g., those dea l Ing with 
enforcement with respect to pol l utlon, could c lear ly not be 
Implemented without a convention which is in force. 

A controversy has developed over the status of the 
princip le of the common heritage of mankind . In my opin ion 
Ambassador Beesley was quite correct last Wednesday when he 
questioned the ar gument that the provisions of the Convention 
ref lect customary international l aw with one exception: the 
common heritage of mankind. I bel leve that there are good 
grounds for considering in part icu lar the concept of the common 
heritage of mankind , including the proh i bit ion of states from 
c laim ing or exerc is ing sovereignty or sovereign rights over any 
part of the international sea- bed Area, as a princip le of 
customary international law. There were no object ions to this 
principle when the Declaration of Princ ip les was adopted by the 
UN Genera l Assemb ly in 1970 in Reso l ut ion 2749 (XXV) , nor at any 
time during the Conference or Its preparatory stage . 
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During the Conference It was even asserted that the 
principle of the common heritage of mank ind had a l ready acqu ired 
the status of ius cogens . As a resul t of the ensuing discussion 
a provision was added to artlc le .311 in the Fina l Provisions of 
Part XV I I according t o whi ch the "States Parties agree that 
there sha l I be no amendments to the bas ic pr i nciple re lat ing to 
the common her i tage of mank ind set forth In artic le 136 and that 
they sha l I not be a party to any agreement In derogation 
thereof." 

Mr. Chairman , as lawyers we have a particular Interest In 
and r espons lbll lty for promoting and str engthening the rul e of 
law In the world. The United Nations Convention on the Law of 
the Sea is a unique Instrument In ach iev ing that goa l . We 
should not a l low the pr ospect for Its real lzatlon to be 
undermined . We shou ld work for gett ing It r espected and upheld 
throughout the world. 
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THE U.N. CONVENTION ON THE LAW OF THE SEA 
AS A NON-UNIVERSALLY ACCEPTED INSTRUMENT : 
NOTES ON THE CONVENTION AND CUSTOMARY LAW 

INTRODUCT ION 

Tu I I i o Treves 
Law School 

University of Mi l ano 

The present situation of the U. N. Law of the Sea Convention 
can be characterized as fol lows: 

- The Convention has been signed by a sizable number of states, 
but ratified only by a few; 
It may be assumed that some years wi l I elapse before the 
sixty ratifications or accessions needed tor entry into force 
are deposited; 
It seems certain that even after entry into force more time 
wil I be needed for the Convention to become b i nding as a 
treaty tor a wide major i ty of the states of the wor ld; and 
It is tar from certain that the Convention wil I ever become 
binding tor al I the major maritime and industrial states. 

As the British representative said at the Montego Bay 
session of the Confer ence, "We have to contemp late that the 
Convention may come into force without enjoying general 
acceptance." This implies that the question of the relationship 
between the rules of the Convention and customary international 
law is particularly urgent and important . How much of the 
Convent i on corresponds to customary law? Wh ich ru les of the 
Convention are I ikely to become binding upon non-contracting 
states as customary ru I es of i nternat i ona I I aw recognized as 
such in accordance with artic le 38 of the Vienna Convention on 
the Law of Treat ies? 

The importance of answering these questions is evident in 
order to assess the situation of the law of the sea as it stands 
today and as it may stand in different points in time in the 
f uture. Among other things, on this assessment depends whether, 
and to what extent, states may re ly on the 1958 Geneva 
Convent ions, be they a party to these instruments or not. And 
th is assessment in part i cu I ar is, and w i I I be, of t undamenta I 
importance in inf luencing the decision of states on ratification 
and accession . 

Whi l e the question can be put in a c lear manner and wh il e 
i ts importance is easy to understand, the answer is difficu l t 
and cannot be given in terms that are at the same time simple 
and unambiguous . One important point only seems easy : 
provisions that set up new institut ions, in particular the 
International Sea- bed Authority and the International Tribuna l 
on the Law of the Sea, are not susceptib le to becoming customary 
law. The establ ishment of institutions requires inter-
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governmental cooperation of the kind that can only be the 
consequence of conventiona l obi igations. The same ho lds true 
for rules providing for the compulsory settlement of disputes: 
no state can bring another state before an international court 
or tribuna l unless that state has g iven its agreement. With 
certain restrictions, such agreement is given by becoming a 
party to the Convention, but that cannot, of course, be Invoked 
by or against a state that is not a party. 

As regards the other provisions of the Convention, leaving 
aside for the time being those on deep sea-bed mining, no 
general answer to the question can be given. A detai l ed study 
is needed on each ru I e or group of ru I es. However, it seems 
possib le to make some genera l observations that can serve as 
guidance wh i I e undertaking such study, a task that w i I I 
certainly keep legal advisers, as wel I as legal scholars, busy 
for many years. These observations concern the method of 
envisaging the prob I ems, as we I I as some aspects of substance. 

METHODOLOGY 

The main methodological observation is that the inclusion 
of a given rule in the Convention is a relevant element in order 
to consider it as generally accepted by the international 
community, or, at least, as I ikely to become so, but that this 
cannot be deemed a decisive e lement unless corroborated by state 
practice. Th is seems to be what the International Court of 
Justice had in mind when, in its judgement of February 24, 1982, 
in the case concerning the continenta l shelf between Libya and 
Tunisia, It observed that "it could not ignore any provision of 
the draft Convention if it came to the conclusion that the 
content of such provision is binding upon al I members of the 
internationa l community because it embodies or crystal I izes a 
pre-existing or emergent rule of customary law." 

Compromise formulations accepted within the framework of 
the Conference with a view to obtaining "packages " that could be 
accepted by consensus cannot as such be considered as binding 
law . It ls the actua l behavior of states that gives the most 
persuasive Indication of their conviction as to their rights and 
duties. 

Uni l atera l action subsequent to the Convention being opened 
for signature can be significant from this point of view . It 
seems Interesting at this juncture to refer, as a very re levant 
example, to the Proclamation of March 10, 1983, issued by the 
President of the United States on the creation of an exc l us ive 
econom I c zone and to the "ocean po I icy statement" of the same 
day. The protests of states c laiming that the US Is purporting 
to "pick and choose" among the provisions of the Convention may 
be understood pol itlcal ly. However, it seems safe to say that 
the acceptance by the major non-signatory state of the substance 
of an Important group of provisions of the Convention is a very 
relevant element in internationa l practice In order to conclude 
that the rules contained In these provisions have a l ready become 
general international law. Of course, no conclusions can be 
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drawn from this Proclamation and statement as regar ds matters 
not covered by them, such as the continental she l f. 

As regards points where the Proc lamation deviates from the 
Convention, one cannot but admit a weakening of the the 
content ion that on these points the Convention reflects 
customary law. This seems particu lar ly true in relation to the 
fact that the US has abstained from c l a iming sovereign rights 
over tuna in its economic zone . This s uggests that the 
compromise between fishing states and coasta l states struck in 
article 64 of the Convention is not so l id ly based outside the 
Convention . To a lesser degree, as different sets of 
observations might be developed, the same can be said about the 
positions taken in the US Proclamat ion as regards marine 
sc ientific research and t he delim itation of maritime areas 
between neighboring states. 

The second methodo logical observat ion is that the answers 
to the quest ion may change with the passing of time. A few 
years ago it could be argued relat ively easi ly that the 
relevance of the Convention for customary law would become 
greater upon its being opened for signature, i.e., when compared 
with the stage of provisiona l drafts; but the same argument is 
perhaps l ess easy to present today in the I ight of the fact that 
the drafts ref lected a process fu ll y deve loped by consensus 
while the final text does not. In the same vein and looking 
towards the future, it may be sa id that for as long as there are 
sol id chances of the Convention's drawing a substantia l number 
of ratifications, its influence on customary law wil l be 
important. However, this inf luence wi l I have to be reconsidered 
after a certain number of years when the measure of success of 
the Convention has become more clear. 

Last ly, it must be underscored that even if state pract ice 
reflects fa ithfully the contents of the Convention's provisions, 
there is a lways a difference between the customary law evidenced 
by this practice and the written rules of the Convention. Even 
when the principle is the same, it wou ld not be wise to presume 
that the customary rule cor responds in every detai l and shade of 
meaning to the written ru l e: it is in the nature of written 
ru les to cover detai Is and convey shades of mean i ng that 
unwr itten rules cannot express. Consideri ng the amount of 
detai l they contain, this seems to be particu larly true for the 
rules of the Law of the Sea Convention. 

SUBSTANCE 

As far as substance is concerned, ther e seems to be a 
cer tain measure of agr eement that the provisions of the 
Convention, apart from those setting up new institutions, are to 
be divided into th r ee categories. This division emerges in 
almost ident ical terms from the interventions made at Montego 
Bay by the representatives of the United Ki ngdom and Indonesia, 
two Important states, one from Western Europe and the other f rom 
Asia and the Group of 77. 
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The first category includes , in the words of t he Indones ian 
representat ive, provisions that codify "the ex ist ing l aw of the 
sea whi ch has deve loped either through customary or through 
conventional law" or, in the words of the UK delegate, 
provisions that are "a restatement or codifi cation of exist ing 
convent l ona I and customary I aw and practice. 11 The second 
category includes, In the Brit ish formulation, prov isions that 
"make more precise what Is inher ent or imp I icit in existing 
international law . They manifest concepts which have emerged 
over the past 25 years." In the Indonesi an formu lat ion the 
second category consi sts of "prov is ions that clarify and 
redefine rul es on issues that are the result of politi ca l, 
sc ientific and t echnol og ica l developments." The third category 
includes provisions which, in the words of the Br itish delegate, 
"are new, indeed unique" and whi ch , in the words of the 
I ndones I an representative, are "comp I ete l y and tot a I I y new and 
without precede nt in State practice." 

Although this c lass ificat ion seems to be commonly shared, 
there was I lttl e agr eement in the interventions at Montego Bay 
on whi ch rules should belong t o which category, nor on t he l ega l 
consequences of including a provision in a given category. For 
example, In the UK v iew rul es of the first and second category 
wil I bind both parties and non-part ies , a l beit on different 
lega l grounds, whereas for Indones ia thi s ho lds true for 
prov isions of the first category only. As stated by the 
Indones ian de l egate , while provis ions of the second category 
"are gaining universal acceptance as new law , It cannot be 
c laimed that a country may benef it from them without being a 
party to the Convention." 

However, these and s imil ar posit ions taken by other states 
were , at least in part, dictated by t he needs of the occas ion. 
Thus, It seems preferable not to g ive them too much weight and 
assess the s ituation independentl y , start ing from the overa l I 
c l ass ificat ion in three categor ies, on which there seems to be 
no disagreement, and leaving as i de for the time being the th ird 
category, which inc ludes matters connected with deep sea- bed 
mining. As regards the oth er two categori es of provis ions, 
whi le the first does not seem to raise t oo many difficulties, it 
is the second one that seems to cause the most difficu lt 
problems. 

The first category includes rules whi ch confirm traditional 
i nternat Iona I I aw. These ru I es correspond to customary I aw and 
ar e b ind ing on a I I states , ei ther as convent i ona I ru I es or as 
customar y rules. The main set of ru les in this category ar e 
those on the high seas and on the territorial sea. However, 
even her e some doubts may ar ise . For examp le , ar e the rul es on 
"unauthori zed broadcasting, " whi ch set a new except ion t o the 
freedom of the high seas, a lready enshrined in customary law ? 
Can th e i !st of act iviti es that make passage in the territoria l 
sea "innocent" be cons idered as already corresponding to 
customary I aw l n its entirety or in deta i I and is the I i st 
exhaustive, as it purports to be? 
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The second categor y conta ins most of the r ul es of the 
Convent ion, rang i ng f r om r u les on arch ipe l agic waters t o r u l es 
on the exc lusive economic zone and f rom rul es on sc ient i f ic 
resea rch to ru les on t he protect ion of t he marine environment . 
Without an in- depth analysis of each r ul e or set of ru les and 
without much knowledge of state practice subsequent to the 
Convention, it is d i fficu l t to go beyond the fol lowing short 
observat ions . 

Some of the most impor tant new concepts in the Convention 
seem to cor respond a lready to cust omary law. However , whi l e 
th is may be true for t he ma in ideas , it is not possib l e t o say 
that al I detai l s as expressed in the Convention a lready be long 
to cust omary I aw and a I ready bind a I I stat es . 

Obv ious examples of th i s may be found in the prov1s 1ons on 
the exclus ive economic zone. The princip le t hat the coastal 
state has exclusive r ights wi th respect to a l I economic and 
resou r ce- or iented activit i es wi th in the 200- mile I imit seems to 
be accepted by a l I states . However , it is not poss i ble, wi thout 
g iv ing f urther ev idence , to say the same, for examp l e, with 
regard to t he ob i igat ion to conc lude agreements as set for t h in 
the pr ov is ions on fisher ies or with regard to some of t he 
except ions and attenuat ions that qua li fy the pr inci pl e of 
coasta l state consent laid down in the art i cles on scientific 
research. 

Passage through straits presents another aspect of the 
Convention where the assessment of how far the prov 1s1ons 
cor respond in a l I deta i l to customary law may have important 
conseq uences on decis ions as t o rat i f icat ion. The same may be 
t r ue a l so in r e lat ion to the r u les on a rchi pe l ag ic waters. 

For the th i rd category of provis ions, those dea ling wi th 
sea- bed mini ng, the question of the re lationship bet ween the 
rules in the Convention and customary law seems to bo il down to 
one very difficult problem: is it international ly permissible 
to exp lore and exp lo i t the resources of the international sea
bed in today ' s situation? Has the principle of the common 
her i tage of mank i nd ach ieved customary I aw status? And, if it 
has, wh ich are its scope and meaning? 

As it is we l I known, the opinions of states, as we l I as of 
scho lars, are div ided on th is subject. Indeed, there are 
a rguments that can be put forward for upho l d ing either opinion. 
It is not my intent ion to dwel I at length on this subject as 
there exists an abundance of I iterature . I wi I I just give some 
indications of the directions tor inquiry t hat seem to me to be 
the most promising. 

Fi rst , it seems interesting to ask whether in the light of 
the Resolution on Prepar atory Investment Protect ion a poss i b le 
internationa l unl awfu l ness may be I lmited to the exp lo i tat ion of 
the deep sea-bed resources and thus does not extend to 
exp lor ation tor them. 

Second, the relevance of domestic legislation on deep sea
bed mining and of agreements or arr angements between states 
having passed such leg islation cou ld be examined in order to 
eva l uate its impact on customary law . 
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Third, it seems very useful to Inquire into the meaning of 
the common heritage principle. One might, for example, use as a 
working hypothesis that whl l e the substantive aspect of the 
principle , i.e., that exp l oitation must entai I some form of 
sharing of the benefits, is genera l ly accepted, the same cannot 
be said of the more procedural aspect, I.e., that exploration and 
exp l oitation must be conducted under a regime and within a 
franework and a machinery set up by a genera l convention . 
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DISCUSSION AND QUESTIONS 

ALBERT KOERS: Ambassador Kolosowsk l has asked me to al low 
him to make an Intervention from behind this rostrum and I am, 
of course, happy to give him that opportunity. 

IGOR KOLOSOWSKI: Mr. Chairman, ladles and gentlemen: 
The participants of this forum have been acquainted in some 

detail with the views of the representatives of different 
countr I es. I th Ink It wou Id be Interest Ing for those present 
here to know the views of the Soviet participants, taking into 
account in particular that the Soviet Union Is Interest ed not 
only In the problem of the territorial sea and straits, as was 
stated here, but In al I the problems of al I the oceans. We were 
participating actively in the work of the Conference and now we 
are participating actively In the work of the Preparatory 
Commission and it would not be our fault If that Commission does 
not work as quickly as we want. As a matter of fact, we want 
peace, cooperation and security In the world ocean and the 
earl lest possible ~eginning of the productive work of t he 
international Sea-bed Authority. This would be my answer to the 
question of what the real attitude of the Soviet Union is 
towards the law of the sea, towards the Convention and towards 
the Preparatory Commission. 

Now, Mr. Chairman, I would I Ike to draw the attention of 
the audience to some aspects of the new Convention which I 
consider to be of predominant Importance for its future. The 
first point Is that the Convention Is a source of contempor ary 
universal rules of the law of the sea. There have been 
statements here w·h I ch created the Impress I on that the d If ferent 
parts of the Convention have a different nature and a different 
status and that the Convention could be divided Into different 
parts, that it could be separated In pieces. In my opinion such 
an approach Is absolutely erroneous and unjustified from the 
legal point of view and very dangerous from the poi ltlcal point 
of view. 

That this approach has no legal Justification has been 
successfully demonstrated by my esteemed col leagues, the 
Ambassadors Evensen, Yankov, Engo and Beesley, as wel I as by a 
number of other participants . They are quite right that al I 
parts of the Convention represent an indivisible package of 
compromise decisions on al I, closely Interrelated questions of 
the law of the sea. The Convention Is a package deal and any 
attempts to recognize some of Its parts and not recognize other 
parts would be unjustified. This assertion Is based on a very 
Important legal argument already presented here and It is also 
supported by the very history of the Conference. 

As to the pol ltlcal aspect of this Issue, al low me, Mr. 
Chairman, to bring to the attention of this forum a very 
important page In the h I story of the Conference. I have In m Ind 
the Interventions made by the participants In the final session 
of the Conference. There Is the position of the Group of 77 as 
it was expressed by Its Chairman, Ambassador Arias-Schreiber. 
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He sa id that the negotiat ions and t he adopt ion of t he Convent i on 
as an lnd lv ls lb le package exclude t he poss l bll lt y of se lective 
imp l ementation. Any measure concern ing the Inter nationa l area 
adopted uni l atera ll y under natlona l law or thr ough mul tilatera l 
agreement outside the Convention wou ld thus lack International 
va l ldlty and woul d res ult In other states adopting In t heir turn 
al I measures necessary to pr otect their Interests . Th is 
statement of t he Group of 77 was supported by t he Socia l ist 
countr I es and by some of t he ~lestern countr I es . As an examp I e I 
quot e from the st atement made by the repr esentative of 
Austra l la . He said, "Mi ni ng the sea- bed outs ide t he Convention 
would be hlgh ly divisive and the country concerned would Incur 
the host lll ty of the bulk of the wor ld ." Summar iz ing a ll these 
statements the Pr esident of the Confer ence, Ambassador Tommy Koh 
of Singapore, said, "The pr ov isions of the Convention ar e 
c I ose I y Inter rel ated and form an l ntegr a I package • • • It Is not 
posslble for a state to pick what It I lkes and to disregard what 
It does not I Ike. Any attempt by any state to mine the 
resources of t he sea- bed outside the Convent ion wl l I earn t he 
un iversa l condemnation of t he Internat iona l commun i ty and wl l I 
Incur great pol lt ica l and lega l consequences. " Thus, the 
representat ives of many count ri es concluded t hat t he so- ca l led 
mi ni- treat ies and so on are II lega l and void . 

I hope that a r easonab le approach and a sense of rea l lty 
wl 11 pr eva l I In those countri es which have not yet abandoned the 
Intention not to accept t he Convent ion and whi ch act In 
contraventi on of Its pr ov is ions . However, It they do not 
abandon thi s Intent ion, t hey wll I come Into cont I let with the 
enti r e lnter nat lona l community and they wl l I assume grave 
r espons lbll l ty tor t he consequences of the ir act ions. 

My second po l nt , Mr. Cha I rman . I wou Id I Ike to express 
sati sfact ion with the fact that, according to the speeches 
de l lvered here, common sense and a sense of r ea l lty ar e 
preva ll Ing In the t hink ing of some r epresent at i ves of the st at es 
whi ch have not yet s igned t he Conventi on, s uch as Great Br itai n 
and t he United States. I think t hat In hi s Intervent ion Mr . 
Archer ar ri ved at the conv inc ing conc l us l_on that the member 
count ri es of the EEC wll I s ign the Convent i on as soon as 
poss ib le as th is would benef i t the lndl vldua l EEC countr ies and 
the who le of the EEC . It would a lso cont r ibute, I quote, "to 
establ ls hlng a more st abl e lega l regime of the worl d ocean and 
he l p to res ist excess ive demands of t r ansnationa l corpor ations 
as mi rror ed In the po l Icy of the Reagan Adm ini strat ion" . I a l so 
agree with the stat ements made by Mr. Ri char dson and Mr . Rat lner 
t hat ne i t her t he Interna l laws of the Un it ed St at es nor mi ni
t r eat i es cr eate lega l foundati ons tor t he exp lo ltatlon of t he 
sea-bed resources and that any expect at ion t hat such t reat ies 
can r ep lace the Convent ion are not r ea l lst lc. 

I woul d add, however , that these plans coul d be ver y 
dangerous If they d isregard t he lega l order of the wor ld ocean. 
Attempts t o put Into pract ice uni later a l act ion lncompatlble 
with t he Convent i on woul d Inev itab ly r esu lt In serious 
contrad I ct l ons and cont I l ct s l n t he wor Id ocean. In th ls 
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connect ion a report to this forum is worth mentioning In which 
suppositions are made as to the I lkel I hood of a demonstration of 
military force to support a country's claim tor unilateral 
action on the sea- bed. This under! Ines the necessity for a l I 
countries that pursue a po l icy of international peace, security 
and cooperation to pr event and to oppose such attempts and to 
act iv ely promote the successfu l achievement of the purpose of 
the Convention and of the Preparatory Commission. 

My last point, Mr. Chairman. How to assure the s uccess of 
the Convention? At this stage It Is first of al I essential to 
tac II itate by al I means the activities of the Preparatory 
Comm i ss I on . It Is common op In I on that the future of the 
Convention depends to a considerable extent on the possible 
success or failure of this Commission. Proof of its efficiency 
would be an equitab l e and effective system for the exploration 
and exploitation of the resources of the sea-bed. If this Is 
achieved, It wll I urge countries that have not yet signed the 
Convention to join . However, from this correct premise as to 
the necessity to ensure for the future success of the Convention 
that the Commission works efficiently, the conclusion Is drawn 
that the main task of the Preparatory Commission Is to obtain by 
al I possible means the goodwll I and sympathies of those 
countr I es that d Id not s I gn the Convention. I think th Is 
conclusion Is wrong. Moreover, It Is suggested that the 
Commission should strive to achieve this Irrespective of the 
positions taken by those countries and of their actions. I 
think this conclusion Is a l so wrong. 

Those who support this view forget that the Preparatory 
Commission has another main task to secure the effective and 
quick fu lfillment of Its function, that Is to pr epare the normal 
work of the Internationa l Sea-bed Authority. And the 
Internat ional Sea- bed Author ity and the Preparatory Comm iss ion 
wll I be ab le to function and fu l fi l I their tasks even If 
membership remains as It Is now. Certain ly, in that case the 
Authority wll I have some dlff lcultles. It wl l I I Ive modestly, 
It wll I have economy c lass tac II !ties and no l uxuri es at al I, 
but It wll I live and It wll I function. At the same time there 
are great doubts that those countries which prefer to stay 
outside the Convention wl 11 have an easier I lfe. In any case 
they are guaranteed to be In a situation of Isolation from the 
rest of the international community. Of course, the door to the 
Preparatory Commission Is so far open to these countries and the 
Commission should try to bring them back on board. But, as 
Ambassador Paul Engo r ightly under! lned, It Is worth taking up 
this matter "only In case the fe ll ow trave lers are prepared to 
demonstrate a clear wl l I lngness to be helped back aboard." 

Unfortunately, so far the fe l low travelers do not 
demonstrate a wl l I lngness to be helped. On the contrary, they 
take an attitude of wait and see and of skepticism towards the 
Commission and the future Internat iona l Sea-bed Authority. They 
approach the Issue this way: f irst, wait and see what the 
Commission wll I do for us and then we wll I determine our 
attitude towards the Commission . Why, at this stage, shou ld 
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emphasis be given to what the Commission can do for the 
countries that did not sign the Convention so that they wou ld 
become ful I members of the Commission? Why not put the emphasis 
on what these countries shou ld do for the Commission so that the 
Commission wou ld accept them Into ful I membership? It Is 
II logical and ft is unjust that a majority of countries, having 
signed the Convention, would work hard In the Commission to 
prepare very Important rules and regulations and that a minority 
would only await the result of this hard work. 

This concerns, first of a l I, those countries that have a 
big advantage In comparison to others, namely a potentia l right 
to be a pioneer Investor. This fact Is part icularly Important 
because Resolution II, which grants th ls right, has already 
entered Into force. Therefore, the future place and role of the 
countries which have not yet signed the Convention Is, so to 
say, In their own hands. They shou ld demonstr at e a clear 
wll I lngness to be a party to the Convention and to sign It as 
soon as possible. 

In concludlng, Mr . Chairman, on behalf of a l I the Soviet 
participants I would I Ike to thank the organ izers of this 
conference for Inviting us and to express the hope that this Is 
not the last time we meet and discuss these very Important 
prob I ems. 

ALBERT KOERS: Thank you, Ambassador Kolosovski. I now open 
the floor for discussion. 

UWE JENISCH: This late hour of our Os lo meeting seems to 
be the hour of medical doctors offering alternatives and In that 
vein would Just I Ike to make a brief remark on the unpopular 
alternative of mini-solutions. Let me say at the outset that 
the Idea of one comprehensive Convention covering a l I ocean uses 
should not be abandoned, but In the absence of consensus It Is 
timely to think of a lternatives, to open ways for others to 
join. As a starting point we have to accept the fact that there 
wl l I be no large scale sea-bed mining In the foreseeable future. 
Mr . Rattner took away our last II fusions two days ago, te l I Ing 
us that we are twenty years away from sea-bed mining and this Is 
exactly what I am told by Industry In Germany. The 
technologlcal, financial and legal obstac les and the commodity 
pr Ices stand In the way of substant I a I Investments. As a 
logical consequence, the sea-bed regime Is premature and In Its 
bureaucratic perfection It Is at the same time too comp I teated. 
Under these circumstances sma l I Is beautiful. 

The first a lternative wou ld be a mini-treaty, probably the 
most advanced a lternative for the time being. A mini-treaty Is 
currently under discussion among several non-signatories and 
this wou ld lead to another multilateral legal Instrument, 
Independent of and competing with the Convention . An 
Interesting new proposa l has been tabled by D1 Amato In the April 
edition of the American Journal of International Law, the so
ca I I ed "expanded ml n I-treaty" cons I stl ng of a new sea-bed reg l me 
plus non-sea-bed provisions taken from the Convention. This 
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would lead to two competing comprehensive regimes, on an equal 
footing with each other and serving as a val Id example of state 
practice. However, one might question whether there ls any 
pol ltlcal wll I at al I among non-signatory states to proceed 
along this avenue. 

Therefore, a second alternative comes to mind, which 
would I Ike to cal I the mini-sea-bed-authority, subject to the 
Convention, but operating on the basis of a mini-regime. This 
would require a suspension of Part XI, totally or In part, for a 
considerable period of time -- for example, for the whole 
lnltlal period ending with the Review Conference. Part XI would 
then have to be replaced by means of a memorandum or a 
resolution slmllar to those which were adopted at Montego Bay. 
ft would be the Preparatory Commission's task to develop this 
Idea of a mini-authority, characterized by a minimum of 
personnel and a reduced mandate. However, the mint-authority 
would at the same time require a mini-regime. Substantial 
Incentives for mining and substantial Improvements In the fields 
of transfer of technology, production I Imitation, Review 
Conference and so on are necessary. On the other hand, and this 
ls my main point, such a mint-regime should Incorporate also the 
posslbll lty of joint ventures between firms from developing 
countries and from Industrial lzed countries and It should do so 
In much stronger terms than ls the case In the present 
Convention In order to pass the test of being a credible 
alternative, attractive to many states. 

Unfortunately, and here they have to blame themselves, al I 
Industrial lzed states have failed so far to Introduce reasonable 
joint venture models for sea-bed mining as an alternative, while 
experience In other fields, Including terrestrial mining, shows 
that profit-sharing, transfer of technology and training of 
personnel can be accommodated In Joint ventures much better than 
In International organizations. Anyway, the flnanclal and 
technical risks of sea-bed mining are so enormous that they can 
only be handled by consortia and not by Individual firms. 
Moreover, Joint ventures with developing states would, In my 
view, be In the mutual Interest of a workable and fair mining 
system. So my suggestion would be that the Industrial lzed 
countries, either lndlvldual ly or col lectlvely, would be wel I 
advised to come up with some new Ideas or reactivate old Ideas 
on Joint ventures between developing countries and 
Industrial lzed countries In order to show a way out of the 
di I emma. 

HENRY DARWIN: Very briefly, and I regret taking the time 
of the meet! ng. In her dazz I Ing and enterta In Ing account of the 
present position Dr. P!atzoeder has unhapplly not quite 
correctly stated the British position. The United Kingdom has 
not taken the decision which she suggests. For brevity I slmply 
quote the Under-Secretary of State for Foreign and Commonwealth 
Atta I rs In the House of Commons on December 2, 1982, "As the 
Convention ls open for signature for two years, there ls ample 
time for revision before taking a final decision." 

695 



J. ALAN BEESLEY: Given the very high level of discussion 
this afternoon, which think not only meets the standard of 
previous panels, but may even raise ft to a higher level, I 
think ft Is presumptuous tor me to comment on what has been 
said. It Is no secret, of course, that the statements of some 
of the speakers, like Professor 0xman 1 s, express my own views 
perhaps more eloquently than I could hope to do. And In defense 
of Miss Platzoeder ft seems to me that we have seldom heard a 
more succinct and entertaining, and somehow pleasing, expression 
of views based on a vision taken from the crystal bal I. I want 
to do something a I fttle narrower. 

Firstly, I want to say a word tor the league of forgotten 
countries. We do hear a lot about the Industrial lzed countries 
and the Group of 77, but I think ft Is worth noting that several 
I ndustr i a I I zed countr I es have s I gned the treaty. I w I I I refer 
only to Western Industrial !zed countries because as we know 
Eastern Europe supports the Convention. The fol low i ng countr ies 
have also done so: Austria, Austral fa, Canada, Denmark, 
Finland, France, Greece, Iceland, Ireland, Japan, the 
Netherlands, New Zealand, Norway, and Sweden. That Is not an 
fnsfgnftlcant I 1st of lnslgnfflcant countries. And I think this 
should be borne In mind ln appraising the future of the 
Convention. 

I have a purely personal observation to add. If a way can 
be found to bring Into force a skeleton International machinery 
without a massive bureaucracy and ff an arrangement to that 
effect could be worked out wlth the Group of 77, one might find 
such countries as I have Just I fsted ratifying sooner rather 
than later. It they hold back tor the time being, ft may be tor 
functional reasons , but ft may also be out of a desire not to 
Incur huge costs any earl fer than ls necessary. I say this from 
the point of view of a country which estimates that ft wfl I be a 
major contributor, whether or not the United States signs and 
ratifies the Convention, because of the comblnatlon of revenue 
sharing with respect to deep ocean sea-bed mining and revenue
sharing with respect to offshore drfl I Ing on the continent al 
shelf beyond 200 miles, but within Canadian Jurisdiction. 

I wanted to make another comment. You have heard today a 
fascinating and elegant statement by my old friend and col league 
Henry Darwin who ventured In his luncheon speech the suggestion 
that freedom of transit Itself ls the greatest kit !er of self
determlnatfon. For al I I know, I agree with him, but I Just 
never heard that suggested before. I am afraid I was under the 
Impression left wlth me by Buckmfnster Fuller who descrlbed some 
years ago the old law of the sea -- that ft Is a total freedom 
of navigation with flag state Jurisdiction, except for a narrow 
territorial sea within whlch there was the right of Innocent 
passage -- as a system of I aw ta I I ored for g I oba I emp I res. I 
thlnk ff we agree on anything, we at least agree that that Is no 
longer the law and that we have Improved the law. And I am sure 
that this ls some klnd of foundation tor the future In spite of 
the differences of view we have heard expressed. 
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My flnal comment Is that even though am speaking here 
personally I ought perhaps to give an Indication as to the 
Canadian government's position on an Issue that keeps recurring 
In our d I scuss Ions. I wou Id I Ike to read from a statement by 
the Right Honorable Pierre El I lot Trudeau, the Prime Minister of 
Canada, "We cannot, at the same time that we are urging other 
countries to adhere to regimes designed for the orderly conduct 
of lnternatlonal activities, pursue pol lcles Inconsistent with 
that order slmply because to do so In a given Instance appears 
to be to our brief advantage. Law, be It munlclpal or 
lnternatlonal, Is composed of restraints. If wlsely construed, 
they contribute to the freedom and wel I-being of lndlvlduals and 
of states. Neither states nor lndlvlduals should feel free to 
pick and choose, to accept or reject, a law that for the moment 
may be attractive to them." 

Now, It may surprise some present here to know that however 
Immediate and timely that statement may be, It was not directed 
to some of the events be l ng d l scussed th Is week. It was 
del lvered In the Canadian House of Commons on October 24, 1969, 
during the Speech from the Throne and It was directed to the 
problems of safeguarding Canada's Arctic environment. So I feel 
I owe it to this meeting to make a comment In the I lght of the 
action taken by Canada at the time and referred to very klndly 
or at least in kind terms by Professor Oxman. Prime Minister 
Trudeau referred to Canada's reservation to the jurisdiction of 
the International Court on that Issue as "an interim measure 
pending multilateral development of the law, intended to push 
back the frontiers of lnternatlonal law." It ls a nice choice 
of phrase, especlal ly seen a decade later. Some of us have 
written on this subject and In the words of US Supreme Court 
Justice Wil I lam Douglas: "the Arctic Waters Pol lutlon Prevention 
Act alert ly fll Is a void created by the fa I lure of the tamlly of 
nations to create a common environmental code for the oceans." 

With respect to one of the papers presented by the 
panel 1st, I want to stress that Canada did not assert Its long
standing clalm to sovereignty over Its Arctic waters, but 
rather, and I quote, "only that degree of Jurisdiction was 
asserted that was essential to meet the real, as distinct from 
the psychologlcal, needs." Now, my reason for saying al I this 
ls slmply to add that, speaking personally and certain ly not 
oftlclal ly on behalf of the Canadian government, It Is my view 
that the time has come to withdraw the reservation to the 
Jurisdiction of the International Court. 

PAUL BAMELA ENGO: I apologize for taking the floor at this 
late hour, but I thought that I should clarify the air a I lttle 
bit In view of the emphasis, Interest and enthusiasm that seems 
to have been attracted at this last moment by the question of 
decision-making. Those who were In the Conference wll I recal I 
that this Is the subject that was taken up last of al I, and for 
very good reasons. Everything that has been suggested here 
today was, at one stage or another, suggested at the Conference. 
One had to examine the feel lngs of states against the background 
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of the exper r ence r n the r nternat r ona I commun r ty. rt cannot 
rfghtly be sai d that the Convention has Imposed on the 
fnternatfonal community a blunt or unqua l ff fed one-man-one- vot e 
s ituat ion . Contrary to that thesis, the decision-mak ing process 
adopts a unique categor izat ion of Issues and prescribes a 
real Istre methodology for tak ing dec isions on them. 

The rea l problem that has to be addr essed rs not the 
adjustments that the fnternatfonal commun ity rs constantly being 
ca l led upon to make with r egard to the g loba l power structure In 
the economic, pol rtrca l and mil ftary fields. It rs my v few that 
we must approach globa l problems on the basis of trying 
r ea l fst fca l fy to fdent ffy the crltfca l Interests of each and 
ens uri ng that these are not frrespons fbl y undermined, either by 
an unthi nking majority or by a repressive and powerfu l minority . 

We must note, however, that the experience In the 
Internationa l community, espec fa l ly fn the United Nations 
system, has shown that rt rs not the majority that t ends to use 
fts voti ng power tyrannfcal ly aga inst the mi nority; t he trend 
has been the contr ary. 

At the Conference, we were Inspired by the real ftfes of our 
contempor ary times. We designed a progressive system that 
r esponds to the del fcate economic and socfal concerns of states. 
The voting system prescr ibed protects Interest groups and does 
not expose crftfca l Interests to decisions based pure ly on 
po l ltf ca l cons iderations. In the bus iness of exp loiting mineral 
resources, the a l lgnments do not fo l low pure ly Ideological or 
pol itfcal 1 Ines. They are dogmat lca l fy Interest-oriented and ft 
woul d have been amiss for us to be swayed by discussions that 
were Irrelevant. The sfmp l lst lc and often overworked concept of 
one-man- one- vote was as Irrelevant as the sfngle state veto Is 
anachronistic In modern cfvf l !zed thinking. 

FILLtlORE EARNEY: Whereas many of the speakers have been 
rather genera I In the Ir comments, I wou Id 1 1 ke to ask one 
spec if ic quest ion of Mr. So l I le. Cou ld you please Indicate 
specff fca l fy In the case of the Arcti c, the area that you 
referred to as the Mediterranean of the North, how you view the 
future of the "Gray Zone" In the Barents Sea, given that 
negotiations are stl l I going on between Norway and the Soviet 
Un ion and a l so given that the Soviet Union now has a drll I ship 
oper ating In disputed waters that are not far from your 
terrftorlal sea? 

FINN SOLLIE: The answer to that quest ion Is that the "Gray 
Zone" agr eement Is adopted for a year at a t ime . It Is a 
temporary and non-prejudfcfaf arrangement to avoid prob lems and 
ep isodes In connection with fishing within the "Gray Zone," 
which rs not Identical to the disputed area . As soon as we get 
an agreement on the f fna l dfvfdfng I fne, the "Gray Zone" 
arrangement wfl I obv fous ly lapse; rt wfl I not be necessary 
anymore. The so- cal led "drfl I sh ip ep isode" r elates to a Soviet 
shfp drfl I Ing one mlfe and a ha l f to the west of the median I fne 
suggested on Norwegian maps used In the negotiations. The 
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Norwegian government has declared the ship to be within the 
margin of error because there Is not yet agreement on the 
basa l Ines for t he proposed med ian I lne. The government thereby 
stated that It does not cons ider the ship to be In viol ation of 
a tacit understanding that there should be no drll I Ing In the 
disputed area, but It Is very close. The government has a l so 
sa id that the margin of error can be considered to be 
approximately two to three mi les . Any move by any dr ll I s h ip 
further Into the disputed area than th is margin of error wll I be 
demonstr ating somethi ng because It would contravene a c lear 
pol ltlcal statement by the Norwegian government . Obvious ly, 
t his wl l I have to lead to some sort of reaction on the Norweg ian 
s ide, but this does not mean that we wll I not negot iate In good 
faith for a compromise as that Is the st ated goa l of the 
Norweg I an gover nment. The so-ca 11 ed "dr 11 I-sh Ip ep I sode" has, 
from the poi nt of view of the Norwegian authorities, been 
clarified with the definition of the margin of error and wit h 
the statement that any action beyond t hat marg in must be 
regarded as something less than a friend ly act. 

ALBERT KOERS: Ladles and gent lemen, I have now no choice 
but to conclude this meeting. I do so after apo log izi ng to 
those who wished to speak but did not get the opportunity and 
after thanking the members of the panel for their contributions 
to the success of this meeting. The last session of the 
Seventeenth Annual Conference of the Law of the Sea Institute at 
Oslo Is c losed . 
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BANQUET SPEECH 

Thomas A. Cl lngan, Jr. 
Facu I ty of Law 

University of Miami 

Let me begi n by expressing my deep appreciation to the 
organlzers and co-sponsors of thls meetlng and to the excel lent 
co- chairmen who put the program together and made It such a 
success. I bel !eve I can speak for a l I of us In that regard. 
The proceedings of these meetlngs wll I indeed contribute much at 
a ver y crlt lca l s t age of our hi stor y. 

When I was asked to say a few words at the banquet, I 
confess I was seized wlth alarm and this alarm has, over the 
past few days, been acce lerated to the point of near panic by 
the qua I I ty of s uperb I uncheon speakers we have had. I had 
a lways thought that a banquet speaker was se lected because he 
was thought to be an appropriate person to say somethi ng 
profound and of lasting Import. The prospect of responding to 
such a cha! lenge frankly humb led me. But a col league of mi ne 
placed my mind at ease by expla ini ng that a banquet speaker ls 
something that comes af ter a meal. At home, he said, we cal I 
t hat the leftovers. 

After my final role as the Chairman of the US de legat ion at 
Montego Bay, I fee l that I indeed qua l lfy as a leftover and so I 
am prepared to share a few thoughts with you tonight, not as a 
r epr esentative of the United States , but as a member of the 
Inte llectual community of wh ich we are a l I a part. 

You have had a ful I platter of substance In the past few 
days, so it would be appropr iate for me to depart a blt from the 
normal format and talk a I ltt le about t he s ignifi cance of t hi s 
partlcul ar meeting. I speak tonight to you as co l leagues in a 
Jolnt Inte ll ectua l effort. 

Thi s meetlng confirms that these are Interesting times. Of 
course, in the long hlstory of the l aw of the sea the same could 
have been said at many stages . Perhaps this particular stage ls 
unlque because of the circumstances In wh lch we f ind ourselves. 
We tend to lay the blame tor our d il emma, In part, upon these 
unlque t imes, but as Thomas Fulfer once sa id: "Accus ing the 
times ls but excus ing ourselves." In the months since the 
slgnlng of the Conventlon, many meetings such as this one have 
been held. They have given us a good start in anal yz ing the 
Convention , but ln large part they have tended to be 
Introspective. They have reflected upon the obv ious questl ons : 
"What happened?" "Why did it happen?" "What could have been 
done differently?" 

It ls very natural, It not essentl al, that we shoul d pass 
through thls phase, a lthough for the most part it does not seem 
to be very productive. Pur suing the answer s to such questlons 
may, in the long run, be useful in shedd ing I lght on fut ure 
multilateral negotiating procedures, but more lmmedlate concerns 
I le ahead. It Is true, no doubt, that there were missed 
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opportunities during the Conference, but dwel I Ing upon t hem at 
this poi nt may not produce results that are Immediately useful. 
When one thinks of missed opportunit ies , one may take some 
measure of gu idance from the experience of the man from 
Louisiana during the recent torrentia l storms that swept his 
area causing devastating f loods . He stood unperturbed as the 
water rose around his ank les. When It reached his knees, he was 
approached by a man In a boat, who offered him rescue. He 
repl led: "No, thank you, I place my trust In God, " When the 
water r eached his chest, another boatman offered him safe 
transport, but he r ep I led In the same fashion. Later, when the 
water reached his chin, a hel !copter arri ved and lowered a rope. 
Once again, he refused rescue, placing his faith In God . 
Fi nal ly, the water rose over his head and he drowned . When he 
confronted h Is Maker, he demanded: "God, why d Id you forsake 
me?" God rep I led: "What do you want of me, I sent you two 
boats and a hel lcopterl" 

Though we may have missed a boat or two In t he recent 
years, the story suggests that we can gain from experience, but 
we can not profit from remorse. The very sea Itself Is 
remorseless. As 0 1 Iver Wende l I Holmes once wrote: 

The sea Is fel lne . It I lcks your feet, Its huge 
f lanks pur r very pleasant for you; but It wll I crack 
your bones and eat you, for a l I of that, and wipe the 
crimsoned foam from Its jaws as If nothing had 
happened. 

If that Is true for the sea, Is It not a l so true for the Law of 
the Sea Conference? Now that our bones have been cracked, must 
we not now wipe the foam from our own jaws and move on? But 
just what Is It that I les ahead tor the co l lectlve oceans 
community? 

The answer, It would seem, wl l I depend In large part upon 
the measure of our maturity as an Intell ectua l community. That 
community, which has done so much In the past to help formulate 
and test Ideas, must once aga in accept Its role as the cata lyst 
that wl l I make possible the emer gence of new Ideas and new 
solutions that are consonant with t he times. For that reason 
one must attach much Importance to meetings such as we have 
witnessed this week. 

Many of us can recal I the meetings organized In the years 
before the recent Conference was convened, many of them 
organized by the Law of the Sea Insti tute. Scholars, decis ion
makers, r epresentatives of Interest groups and others gathered 
to put forward new Ideas that were then ana lyzed, debated, 
t ested, sy nth es ized, and co l lated . Al I po ints of v iew were 
a ired. People spoke unfettered by officia l posi ti ons or 
governmenta l Instructions. As a result, sound pos iti ons were 
advanced and fa ulty ones exposed and lai d to rest. Many new 
formu lae, some of which found their way Into the Convention, 
wer e f irst presented on such fertile grounds. 
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During the Conference Itself there was a period of relative 
Intellectual malaise, because al I were absorbed by Its 
procedures and the emerging consensus. Most of the academic 
community busied Itself on studying new texts and procedures. 
The notable thing about this period Is that the meetings that 
were held al I seemed to work upon the assumption that there 
would eventually emerge a unlversal ly acceptable Law of the Sea 
Convent I on. 

That, of course, proved to be but a fond and elusive hope. 
So now we find ourselves In a situation which, for the most 
part, we did not anticipate; and the new situation creates a new 
and demanding challenge for the Intellectual community of today, 
a challenge which It dares not Ignore. 

At Montego Bay I said: "We need not fear the future . " 
Some thought that In using the plural pronoun I was referring to 
the Un I ted States. I d Id not so Intend It. Rather, I was 
addressing the International community In the aggregate. I 
stll I bel !eve that to be a true statement, but perhaps I should 
have posed It differently. Whether we need fear the future Is a 
direct function of the degree to which we are wll I Ing to put 
Intel I ectua I I ntegr I ty ahead of part I sansh Ip, the degree to 
which we treasure logic above rhetoric, and our abll lty to shun 
opportunism and Instead embrace pragmatism. Governments, 
because of pol ltlcal constraints, may not be able to Indulge In 
such luxuries, at least for the moment. For the Intellectual 
community, however, Integrity, logic and pragmatism are 
traditional charges upon Its processes and Its failure to 
embrace them would be deserving of the greatest condemnation and 
contempt. 

The faint-of-heart may falter at the thought of undertaking 
the monumental task of restabll (zing the law of the sea. We are 
Indeed weary of the effort already expended. But If we do not 
have the strength, then upon whom can we rely? And whom can we 
chastise If nothing Is done? 

History proves that logic and Integrity wit I out In the 
final analysis. Historical deviations from rational behavior 
only prove the rule, for In these rare Instances the Inherent 
power of logic has survived to create even stronger human 
Institutions, Immune from the defects that created the Initial 
chaos. 

It Is the Intellectual community, not pol ltlclans and not 
those who profit or lose from pol ltlcal decisions, that must 
remain the proper custodians of logic and In their hands this 
logic wll I assure rational lty devoid of the expediencies of the 
pol ltlcal arena. This Is the cha( lenge that Iles ahead and we 
have not the option of rejecting It. 

If governments are forced by circumstances to look to the 
future only In pol ltlcal terms, then It befal Is this 
Intellectual community to begin the slow but Inexorable process 
of loglcal persuasion with the objective of the progressive 
development of law and the encouragement of beneficial state 
practices. 
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This chal lenge, admittedly, wl l I not be easy to meet. The 
task wl l I be especially difficu lt with regard to deep sea-bed 
mi ning. The ph i losoph ical divisions among us are deep . Some of 
us wll I argue that the common heritage of mankind has a l ready 
r isen to the level of customary International law binding upon 
al I nations. Others wll I reject that argument. Stll I others 
wll I accept the principle, but wl l I be divided regarding Its 
defi nition and substantive content. These divergences of view 
can easi ly lead us Into separate paths. Evidence exists to show 
that the divisive process has a lready begun . The difficulty 
Iles In the fact that somewhere In the future these paths 
Inevitably wl l I Intersect and It Is that Intersection that 
shou ld concern us. At the present, the Intersection appears to 
be devoid of stop signs or traff ic I lghts, without speed I lmlts, 
and with no po l Iceman on duty to direct traffic and avoid 
col I lslons. 

It Is fortunate, however, that there Is time available to 
us. Deep sea- bed mining, by the best estimates, wl l I not occur 
until sometime In the future . Leigh Ratlner's estimate was 20 
to 30 years. Thus, we do not approach the Intersection at a 
great rate of speed. We shou ld utll lze this time wisely to 
explore means, In the first Instance, for returning the traffic 
to a sing le path. But that, although worth the effort, does not 
seem a I lke ly occurrence in the near and Immediate future. 
This, however, should not prec l ude us from exp lor ing the costs 
and benefits of various options that could be open in the 
future. Whi le governments may not now be prepared to exercise 
the po l ltlcal wll I to pursue this course of Inquiry, the 
academic community ls not hobb led by the same restraint. 

If logic, In the short run, does not appear to demonstrate 
an obvious me ld of the various divergent Interests, It shou ld at 
least lead us to explore ways to achieve the maximum possible 
harmony. The Inte ll ectua l commun ity should provide the focus 
for th is exercise. It ls incumbent upon us to narrow the areas 
of difference, to point an unerr ing f inger of truth at the 
mlsleadlng rhetoric that may emerge from the po l ltlca l arena, 
and to prov ide guide ! Ines so worthy of emulat ion that they 
cannot be d i sm issed out of hand. We must not be accused of 
encouraging an Irrepress ible cont I let between opposing and 
enduring forces. 

It we do not accept this responslb l l lty, the alternative 
wll I be that the prob lems wll I remain In the pol ltlca l arena 
a lone, where raw nationa l Interests are often poured Into the 
crucib le, without the benefit of a broad ly based and neutra ll y 
created Intellectua l catalyst. 

As I prev iously Indicated, there Is time for us to examine 
and debate sea-bed Issues In some detail. The same, 
unfortunate ly, cannot be said of the wide range of other Issues 
covered by treaty provisions . Here, the t ime frame Is short by 
comparison. Thus, we cannot afford to fal I v ictim to our normal 
academic propensities. It ls most tempting to become engaged in 
a debate over which, If any, of the provis ions of the Convention 
other than those deal Ing with mining constitute presently -
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existing norms of customary International law. That debate Is 
reminiscent of the one that fol lowed the 1958 Convention on the 
Continental She lf over the "exploltabil lty" text. Those debates 
may have enhanced many a scholarly reputation, but they 
contr ibuted I lttle by way of practical solutions. We should not 
be so sterile. While In 1958 problems concerning the 
exploitation of the outer continenta l shel f may have seemed more 
academic than real, today's problems are much more Immediate. 
The oceans are now being used for navigation. Marine scientific 
research Is being conducted. Marine pol lutlon Is more than a 
faint spectre. Offshore of I Is being extracted In significant 
quantities from ever-expanding offshore areas. Fishing has 
taken on new signif icance. For these reasons, systems for 
rational ocean management are essential and not Just a fond 
dream for the future. 

When the Conference convened, It was widely perceived that 
there was a body of law, albeit deficient In some respects, 
govern ing such activities. The task of the Conference was to 
strengthen these norms, to elaborate them more fut ly, and, where 
desirable, to adjust them to accommodate the newer uses and 
technologies. It has been widely recognized that In this 
endeavor the Conference was h I gh I y successf u I . It reached 
accommodations between coastal and other states In areas where 
other conferences had fai l ed. Whether the formulation of these 
accommodations can be viewed as customary norms of International 
law Is not the relevant consideration, although that question 
must eventual ly resolve Itself over time. The proper question 
Is whether the academic community Is pr epared to al low these 
accommodations to be rejected for reasons that are essentially 
po l ltlcal In nature, whether we are prepared to see the 
structure dismantled with the Inevitable return to a spate of 
new and extended claims to national Jurisd iction. If the answer 
to that Is, as I be t lave It must be, no, then It Is our 
col lectlve responslbl l tty as serious scholars to make our views 
known. It Is up to us to make the persuasive case that wl 11 
Induce governments to act with responslbll lty In a manner 
consistent with these desirable ru les, regardless of their 
technical. source. If they are valuable to the oceans community, 
they must be preserved. 

The rules to which I refer are, happl ly, agreeable to most. 
We recognize their viabll tty and applaud their potential for 
confl let avoidance and stabil lzatlon of expectations. Can we 
now permit their abandonment? Sane have a lready stated, on the 
record, that when the present Conference convened, the s late was 
wiped clean and a l I previous norms rendered moot. I, for one , 
can not accept such a premise. That view wou ld leave us, or at 
least sane of us, with no universal rules at a l I, not even the 
sanct I on aga Inst p I racy. I do not be I I eve that anyone w I shes 
such a state of affairs to obtain. 

I am not Ignorant of the po l ltlcal ram ifications of what 
am say Ing. If a I I states were to fol I ow the non-sea-bed 
provisions of the Convention because they are universally 
beneficia l In protecting International communication -- which Is 
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a fundamental objective of modern International law -- then the 
United States would have achieved outside of the Convention a 
large segment of th e national objectives for which It 
negot I ated. In that sense, my arguments can eas 11 y be 
perceived, because of my prior assoc iati on with the US 
negoti ating effort, as a devious trick designed to turn th e 
"pick and choose" argument against those who articulate ft. But 
our responslbll tty, as members of the Intellectual community, ls 
broader than Just al locating blame. ff the US ts play Ing the 
pi ck and choose game, then let history Judge her. But let not 
the same history Judge us poorly. Let us not throw the baby out 
with the bath water. 

It Is t ime, once aga in, to muster the Intellectual forces 
of log ic t hat r epose In our academic community to preserve the 
Integrity of the oceans, an Integr ity that wll I long outl Ive our 
own generation. We must not abdicate to the dynamic and 
potentlally destructive propensities of pol !tics. Should t hose 
In the pol ltlcal arena fall to sa lvage the beneficial principles 
embedded In the Convention, there wll I be no tears shed In many 
cap l ta ls. But the tel lne Jaws of the ocean are not easl ly 
stayed and, If they are not, they w 11 l vorac I ous I y seek to 
gobb le more and more until I lttl e remains of rational resource 
management, the common heritage of mankind, or the obj ect ives 
toward which the Conference long l abored . If these Jaws cannot 
be quieted by those who lead us, then it remains our task to 
bel I the cat. So, my friends and co l leagues, gird yourselves 
with catnip . But In the end, remember that whlle we may pac i fy 
t he great ocean cat, we may never de lude her . 

In conclusion, I wou ld I Ike to share the fo l lowi ng tidbit 
with you. It purports to be a US Interna l memorandum on t he law 
of the sea, a lthough when you hear ft you wil I agr ee that Its 
authenticity may be doubted. You wit l a l so agree that one of 
the prerequi s ites of diplomacy Is the abll ity to make fun of 
onese lf. I now exercise that pr ivi l ege. 

PURPORTED US INTERDEPARTMENTAL MEMO ON THE LAW OF THE SEA 

There once was an ocean regime 
So good, or so ft might seem, 
That all men app lauded 
Although ft def rauded 
The hope of the new Reagan team. 

The Prepcom wll I c learl y not fly 
It's nothing but pie In the sky . 
The sea-bed wl l I send 
It s r iches on end 
To those who are ready to try. 

Science may suf fer al ltt l e . 
Fishing, wel I, that Is a riddle. 
Po l lutlon may come 
To a slzab le sum 
But who cares for that littl e titt le? 
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Navigation wit I truly be free 
Throughout the whole of the sea. 
Straits wl I I be open 
Our fleets wll I be copln' 
And subs wll I run fast In the lee. 

So forget al I the negl lglble things. 
We'll see Just what Santa Claus brings. 
Our rights, we proclaim, though 
Remain just the same, so 
Ignore the phone when It rings. 
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