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OPENING CEREMONIES 



WELCOMING ADDRESS 

General Chairman WII ly Ostreng 
The FrldtJof Nansen lnstftute 

Mr. Foreign Minister, Excellencies, Ladies and Gentlemen: 
On behalf of the chairmen of this Conference, It Is a great 

pleasure for me to extend to you al I a sincere welcome to 
Norway, to Oslo and to the 17th Law of the Sea Institute 
Conference co-sponsored by the Frldtjof Nansen Institute. We do 
hope that you al I have been comfortably accommodated and that 
you wl l l have a nice and worthwhile stay In Norway. 

The 17th Law of the Sea Institute Conference has chosen as 
Its theme nrhe 1982 Convention on the Law of the Sea: The End 
Result of UNCLOS I I I . 11 As stated In the program, the completion 
of this Convention Is the culmination of the longest, largest 
and most ambitious col lectfve effort ever underfaken to promote 
peace and prevent confl let by agreeing on the precise 
distribution and effective I imitation of power among al I the 
nations of the world. 

Assembled here today and In the forthcoming days are some 
of the most outstanding experts In the complex web of ocean 
affairs. Sane three-hundred participants have registered, 
coming from forty-three different countries al I over the world. 
The Oslo Conference thus represents a unique occasion for an 
authoritative assessment of the Convention's significance, its 
Impact on sea and land, Its shortcomings, what remains to be 
done -- and, not In the least, the prospects for the future. 

Bot given the prominence of the participants who ho ld high 
positions in their respective countries, ft should be stressed 
that the Oslo Conference Is a private undertaking beyond the 
realm of official representation. What we want to provide Is a 
neutral forum for discussion involving Individuals from 
governments, universities, corporations, research Institutes and 
various kinds of educational lnstftutlons. Thus, al I 
participants speak In their private capacity and not as 
representatives of their respective organizations. This 
approach Is a prerequisite to promote an atmosphere where al I 
can speak their minds on al I Issues. 

The Important thing at the present Is to avoid 
national ftles to avoid parting minds even further; rather we 
should lnsptre minds to unite national Itles. Consequently, no 
Idea, no thought, Irrespective of how controversial It might 
appear, should be turned down for any reason before It has been 
the object of scrutiny and analysis. Any solution to 
comp I lcated Issues starts wfth the mind, with an Idea. So, rt 
Is up to you to make this Conference a forum of minds. 

With these words, I wish you al I a stimulating, 
challenging, and fruitful Conference -- hopefully, for the best 
of the future of the sea, the common denominator of our mutual 
Interests. Thank you. 
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Now, I have the great honor to cal I upon the Foreign 
Minister of Norway, Mr. Svenn Stray, to open the Conference. 

WELCOMING ADDRESS 

Svenn Stray 
Ministry of Foreign Affairs 

Norway 

have been Invited to say a few words on behalf of the 
Norwegian Government at the opening of the 17th Law of the Sea 
Institute Conference, and I do so with pleasure. 

The Institute has convened a great number of experts on the 
law of the sea and I heartily welcome you al I, and in particular 
al I the distinguished foreign participants. I am certain that 
your stay here wll I be interesting from a professional point of 
view, but I also hope that your visit wll I be pleasant and wll I 
gfve you an opportunity to get acquainted with Oslo and Its 
surroundings. Again, a hearty welccxnel 

Throughout their history the Norwegian people have been 
dependent upon the sea to a large degree. Fishing and shipping 
have always been a vital part of our I Ivel ihood. In recent 
years the of I which we have found in the North Sea has added a 
new dimension to our econany. Experience has taught us that a 
legal order of the sea ls Just as necessary a condition for a 
prosperous development as laws have been, and stl I I are, for 
peace and prosperity in our national domain. 

It is, therefore, with great satisfaction that we have 
witnessed that the United Nations, after many years of hard work 
and with active participation from our side, has been able to 
carry out a review of the principles of the law of the sea and 
elaborate the 1982 Convention. Admittedly, It Is a 
dlsappoln1ment that It was not posslble to reach consensus on 
the Convention. We have to note that the Interests at stake 
with regard to an important part of the Convention were such 
that a consensus on the present text was unattainable. 

However, th Is does not mean that we sha I 'I cease our et torts 
to arrive at a solutlon which wll I secure the widest possible 
acceptance of the Convention. It Is thus Import ant to 
consol ldate those parts of the Convention on which there Is 
general agreement and transform them Into rules binding on al I 
states. State practice wll I play an important part here, but so 
w 111 the further work of experts 'I Ike you. Progress In the 
fleld of law ls normally a question of an Interaction between 
the experts and the deciding authorities. I see your meeting 
here not least frcm this perspective. 

With regard to the provisions relating to the International 
sea-bed area, it should be admitted that the particular 
appl icatlon of the principle of the common heritage of mankind 
which Is laid down in the Convention Is not the only feasible 
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one. The negotiations on this question were particularly 
complex. We must realize that there has to be a reasonable 
degree of correspondence between the pol ltical and economic 
real ltles, on the one hand, and the solutions chosen, on the 
other. It would be difficult to establ lsh an effective 
International regime on the basts of a majority decision which 
confl lets with the vltal Interests of some of those few states 
which have the necessary technical and economic capacity to 
utll lze the resources of the seabed. 

Efforts aimed at overcoming this last obstacle are 
continuing, and It may not be without reason that some progress 
Is expected from the work of the Preparatory Commission for the 
Seabed Authority. However, the responsibility for achieving 
this rests with al I parties, and ft Is a responslbll lty that we 
al I shal I have to take most seriously. 

Against this background, Mr. Chairman, the Government of 
Norway offers Its best wishes to the 17th Law of the Sea 
Institute Conference. We are confident that this International 
assembly of pranlnent experts wll I make an Important 
contribution to the discussion and clarification of several 
Issues In the field of the law of the sea. 

May I, Mr. Chairman, Excel lencles, Ladles and Gentlemen, 
with these words dec lare the 17th Law of the Sea Institute 
Conference opened. 

WILLY OSTRENG: Thank you very much, Mr. Stray, for your 
kind and encouraging statement concerning the possible 
usefulness of our conference. 

I now have the great pleasure to glv~ the floor to the 
foremost representative of the Law of the Sea Institute, Dr. 
Paul M. Fye, President of Its Executive Board. 

WELCOMING ADDRESS 

Paul M. Fye 
Woods Hole Oceanographic Institution 

Mr. Foreign Minister, Mr. Ambassador, Mr. Chairman, Ladles 
and Gentlemen: 

It Is a great privilege and honor to welcome you to the 
17th, and largest, Annual Conference on behalf of the Law of the 
Sea Institute. It Is an even greater privilege to meet In this 
beautiful city of the sea, here In Norway. 

We come to Oslo very conscious of those who have preceded 
us. In particular I think of Frldtjof Nansen, to whom Indeed 
al I seafarers and oceanographers and al I others concerned with 
the sea owe a great tribute. He was one of the great explorers 
of our oceans and our world. In my home Institution, which ts 
In Woods Hole, Massachusetts, we have the custom of naming sane 
of our buildings or residences after famous research ships of 
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the past. And, of course, one of these houses is named "Fram 
Cottage." 

Some years back, as I left the director's residence on my 
way to the office, I looked across at Fram Cottage and saw that 
lt was all buttoned up, curtains drawn. Fram Cottage being 
usually occupied by graduate students, I remember thinking that 
students were no longer made of the stuff we were made of In my 
day. I thought the student was stll I In bed. Halfway to the 
office, however, I met the student I Iv Ing at Fram Cottage and he 
told me that he had been working al I night In hts laboratory and 
that he had such an exciting experiment going that he could not 
put It aside. I then real lzed that he Indeed merited the 
privilege and honor of I Iv Ing In Fram Cottage. 

Mr. Chairman, the Law of the Sea Institute Is already 
Indebted to the Nansen Institute for the co-sponsorship of this 
Conference. I am also confident that your wishes, Mr. Foreign 
Minister, wll I come to pass and that this wll I be Indeed one of 
our best and happiest annual Conferences. 

It Is now my privilege to Introduce to you the Director of 
the Law of the Sea Institute, Dr. John Craven. Al I of you who 
know him real lze that he Is a bundle of activity -- and a poet. 

WELCOMING ADDRESS 

John P. Craven 
The Law of the Sea Institute 

Mr. Foreign Minister, Excel lencles, participants and 
co I I eagues: 

Each year members and associates of the Law of the Sea 
Institute meet with anticipation -- anticipation of a vltal, 
stlmulatlng and relevant Interchange on the Law of the Sea. But 
we have also come with the anticipation of obtaining an Insight 
Into the history, culture, and perceptions of the country of our 
host Institution as It contenplates the sea. And as our 
thoughts turn toward Norway, that nation of mariners, the names 
of Intellectual giants dominate our mind: Nansen In 
oceanography, Munch In art, Grieg In music, Ibsen In drama. And 
as we seek to find the Norweglan's primary and fundamental 
feel lngs with respect to the sea, we are drawn Instantly to the 
fifth act of Ibsen's Peer Gyo±~ 

Peer Is returning from the sea after years abroad, and as 
he leans on the rail he strains through the mist seeing, at 
least In his own mind, the mountains and fjords of Norway -- as 
we, coming to this Conference, strained to ·see this fabled land 
from the ports of our aircraft flying over the Arctic along the 
western coast of Norway or across the North Sea. Peer Gynt sums 
it up for us In the opening I Ines of Act Five. He says: 
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Se Hal I lngskarven I vlnterham; --
han brisker slg, gamlen, I kveldsols bram. 
Joklen, bror hans, star bag paskra; 
han har endnu den gronne lskaben pa. 
Folgefonnen, hu n er nu sa fin, --
llgger som en Jomfru I skaere I In. 

am not sure If anyone understands what I Just read, but that 
may have been evocative. There Is a less romantic and more 
real istlc view of the sea later In the Act. A storm has arisen. 
Now t he theme of the Act I s the theme of the magnificent poster 
of Espol In Johnson behind me. It tel Is us that at sea we are 
al I In the same boat -- Just as the theme of this Conference Is 
that we must al I pul I together. Peer Gynt sums thls al I up with 
Scand i navian candor . In th e Engl lsh trans lation he says: 

1A clear conscience makes an easy pll low.' 
Wei I, that may be true when you're on dry land, 
But It's not worth a pinch of snuff at sea 
Where a decent man Is Just one of the mob. 
At sea you can't ever be yourself; 
You must toe the I lne with the rest of the ship. 
If the hour has struck for the bos•un and cook 
I , even I, shal I sink with the whole boil Ing •.• 

WILLY OSTRENG: Thank you very much, both Dr. Fye and Dr. 
Craven. 

I now ca l I upon Mr. Alf Sanengan, Chairman of the Board of 
the Frldjtot Nansen Institute, to del Iver his welcomlng remarks. 

WELCOMING ADDRESS 

Al f Sanengan 
Chairman of the Board 

Frldtjof Nansen Institute 

Mr. Fore ign Minister, Excel I enc l es, Ladles and Gent lemen: 
On beha lf of the Frldtjof Nansen Institute It Is a great 

pleasure to welcome you al I to the 17th Law of the Sea Institute 
Conference. 

For many years our Inst itute has devoted Itself to the 
study of the law of the sea and to related Issues of 
International law and International relations. We have ~Ith the 
greatest Interest taken part In the prior Law of the Sea 
Institute Conferences, and we consider them very successfu l . 
Under the leadership of an outstanding scholarly board the Law 
of the Sea Institute has become a truly academic Institution. 

The Frldtjof Nansen Institute was founded exactly twenty
five years ago. It Is, therefore, a particular pleasure for me , 
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as Chairman of the Nansen Institute, to have the experience on 
this anniversary of cooperating with this great and Important 
Conference. To us this has surely been the most chal lenglng 
professional undertaking during these years, and I may assure 
you that our young and enthusiastic staff has taken up this 
challenge most seriously. 

Our Institute bears the name of Dr. FrldtJof Nansen. He 
devoted his I lte to science, humanity, diplomacy, and 
International understanding. It Is the legacy of our Institute 
to promote his Ideals and to convey fnto the future the stubborn 
bel lef In the posslbll tty of making the world a better place to 
live for all of us. However, realism must prevai l In 
International relations. In this Conference we wl l I be tree to 
speak our minds on al I Issues, but the outcome of the Conference 
wll I also depend on our wit I lngness to I lsten and to understand. 

Fran the I 1st of participants I see that we have convened 
probably the greatest gathering of scholars possible In the 
field of the law of the sea. I think this ensures that the 17th 
Law of the Sea Institute Conference wll I prove to be yet another 
successful meeting of the minds on Issues of the utmost 
Importance to humanity and International I lfe. 

I wtl I, therefore, Mr. Chairman, congratulate you on your 
efforts and on the opening of the Conference. I alo extend my 
best wishes to al I the distinguished delegates who have come to 
Oslo to take part fn this particular event. 

WILLY OSTRENG: Thank you ever so much, Mr. Sanengan. 
From here we proceed directly to the keynote address. 

Ambassador Jens Evensen's achievements and contributions to the 
1982 Convention on the law of the Sea are so wel I-known to this 
audience, and world-wide, that there should be no need for any 
further Introduction. I, therefore, now cal I upon Mr. Evensen 
to address the meeting. 
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KEYNOTE ADDRESS 

Jens Evensen 
Ministry of Foreign Affairs 

Oslo, Norway 

Distinguished Representatives and Friends: 
It ts with great pleasure and with some trepidation that I 

address this august gatherfng of representatives fran al I over 
the world. The purpose of this 17th Annual Conference of the 
Law of the Sea Institute ts to make an assessment of the 1982 
Convention on the Law of the Sea, an evaluatfon of Its legal and 
pol ltlcal Importance and Impact, present and future. 

It ts also a source of humble pride for us Norwegians to 
note that the Frldtjof Nansen Institute ts co-sponsor for this 
timely Initiative. It Is a great pleasure for me personally to 
meet again so many outstanding personal ltles and friends fran 
the Law of the Sea Conference and fran other fora of 
rnternatronal law and International relations. We hope that you 
wll I have a fruitful and enjoyable stay In Norway. 

INTRODUCTORY OBSERVATIONS 

Allow me at the outset to try to place the UN Law of the 
Sea Convention of December 10, 1982, In a proper pol tttcal and 
legal perspective. 

When the United Nations In the fal I of 1970 decided to 
proceed with the Third United Nations Law of the Sea Conference, 
the Organization embarked on a gigantic attempt to create a 
modern internatlonal constitution for the world oceans. These 
efforts were as much a daring venture of International pol ltlcs 
and International relations as an exercise In International law. 
It Is certainly the most comprehensive pol Jtlcal and leglslatlve 
work undertaken by the United Nations In Its 38 years of 
existence. We have created a "New International Order" for 
five-sevenths of the surface of our globe. The results obtained 
by this unique exercise have been revolutionary In their 
pol ltlcal and legal lmpl !cations. In many respects a centuries
old system relatlng to the oceans has been changed or 
fundamentally amended by the Introduction of the 1982 
Convention. 

Admittedly, the traditional system governing the oceans 
with which the International community has I lved for so long 
contains basic principles that are Invaluable. But we must bear 
In mind that this tradltlonal law at the sea and the underlying 
principles of foreign pol Icy were mainly formed over the 
centuries by the world powers: the nations of Europe and later 
the United States and Japan. 

Certain principles of this governing system of law met, 
perhaps first and foremost, the special needs and Interests of 
these powers and of the Industrial !zed world: their spec I al 
rights and interests in unimpeded freedom of navigation; their 
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right to construct, equip, and man their merchant marines as 
they deemed flt; an d the i r right to control th e ocean by the 
overwhelming superiority of their naval forces, Including their 
right to carry out naval maneuvers and naval warfare right up to 
the threshold of other coastal states. Of essential Importance 
to th ei r economies were their rlghts to fish freely and wi thout 
control al I over the oceans, presumably up to three miles from 
the coastl lne of other states, and to enjoy and exploit al I 
other riches of th e sea and the seabed up to this I lmlt, 
Including the right to use the oceans and the seabed thereof as 
dumping grounds for whatever waste their land areas could not 
absorb. It was a general freedom that In many ways was a 
blessing, and stll I ts. But, at th e same time, these 
traditional doctrines and freedoms reflected a stage of 
economic, technological, and political development that became 
Increasingly outdated by the turn of this century. After the 
technologica l revolution and the compl ete upheaval of the 
existing Internationa l order fol low ing In t he wake of the Second 
World War, this system was hopeless ly doomed. 

The factors contributing to the downfal I of the system were 
many, Including the overal I technological revolution after the 
Second World War with the fundamental breakthrough of a 
technology that opened up the oceans, the ocean floor and Its 
subsoil to a mode and rate of exploltatlon hitherto undreamed 
of. At the same time, this new technology exposed the marlne 
areas to abuses and overexploitation of the I Iv Ing resources as 
wel I as of the mineral resources to an extent that mankind had 
never before envisaged. 

Thus for the first time In the history of man, the 
real lzatlon dawned upon us that the living resources of the 
oceans were not Inexhaustible, but were, on the contrary, highly 
vulnerable to new technologies and fishing techniques, and also 
to grave disturbances of the marine ecology and environment fran 
the Introduction by man into the oceans of a whole range of 
pol I utants. 

One future chapter of the history of man, of which we have 
been al lowed only a few gl lmpses at present, Is the potential 
for exploltatlon of the oceans and especially of the ocean floor 
and Its subsoil through the extraction of their enormous hidden 
mineral resources. Perhaps the oceans are even a potential 
habitat for man as foreseen by Professor Cousteau and others. 
The posslbll !ties of the oceans as a self-perpetuat ing source of 
energy through wave action, tidal actlon an d currents I lkewlse 
seem to be a thing of a not too distant future. 

The existence of exploitable petroleum resources In the 
continental she lves of a number of countries has added new 
dimensions to their status and Importance In foreign pol Icy 
matters. I am convinced that developments up to the year 2000 
and beyond wll I entail Increased competition to secure food, 
protei ns , essential minerals, energy, and other natural 
resources from the oceans. In a world where the land becomes 
ever more depleted with regard to these essential riches, ocean 
space wll I Increase In posslbll ltles and Importance. 
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Another factor contributing to the downfal I of the 
traditional system was the abol ltlon of colonial Ism and the 
emergence of some hundred new states with their dreams and 
aspirations anchored In concepts that In many respects are 
different fran those of the Industrial lzed and westernized 
world. Thus, we experienced In the UN Conference on the Law of 
the Sea clashes of Ideologies and cultural concepts with regard 
to the rights and uses of the seas and their seabeds that 
obviously caused and wll I cause International strains. 

A serious problem for the Industrial lzed world as wel I as 
for the developing world Is the fact that mankind has exhausted, 
or Is rapidly exhausting, basic mineral resources on land 
because of centuries of use and, unfortunately, also centuries 
of abuse of these land-based resources. The dissolution of the 
colonial empires dramatized the situation for the former 
colonial powers and tor their multinational corporations. The 
activities of the multinationals have In the last decades been 
curtailed by the pol lcles of a number of developing countries, 
whose aspirations naturally enough are to control and obtain 
"sovere I gnty II over their proper natura I resources. In these 
circumstances the oceans offer tempting new opportunities for 
the multinationals. 

The advent of the nuclear age, rn which states are 
seemingly more bent on the destruction of our globe by the mad 
nuclear arms race than on the constructive use of the atom for 
the benef It of mankind, has also added new dimensions to ocean 
space, especially the strategic Importance thereof. And this 
seems especially true with regard to the seas washing the shores 
of Norway. 

The emergence of two superpowers that are both divided and 
I Inked by the oceans has polarized and accentuated this enhanced 
strategic Importance of the oceans. The terror balance which 
they have establ lshed In the weird and perhaps Justified hope 
that It wll I preserve world peace Is, to a frightening extent, 
linked to the oceans, especially through their nuclear-armed and 
nuclear-powered submarines. 

The U.N. Law of the Sea Conference decided after thorough 
del lberatlons that these strategic lmp l lcatlons and the 
questions of arms control and disarmament In relation to the 
world oceans should not be taken up by the Conference. But the 
general view of the Law of the Sea Conference was expressed In 
two articles of the Convention. Article 88 entitled 
"Reservation of the high seas for peaceful purposes" provides, 
"The htgh seas shal I be reserved for peaceful purposes." Article 
301, entitled "Peaceful uses of the seas," Is somewhat more 
specific In reminding al I states of their obi lgatlons under the 
United Nations Charter. It states, "In exercising their rights 
and performing their duties under this Convention, States 
Parties shal I refrain from any threat or use of force against 
the territorial Integrity or pol ltlcal Independence of any 
State, or In any other manner Inconsistent with the principles 
of International law embodied In the Charter of the United 
Nations. It ts high time that we return to these basic tenets 

xxi ii 



of the United Nations Charter on land, at sea, In the air and In 
space. 

In view of the developments I have briefly out] lned, ft may 
be assumed that the opening up of ocean space Is In many 
respects as fundamental and unprecedented In Its extension of 
human activities as Is the opening up of outer space. And we 
should approach problems In ocean space with the same reverence 
and feel Ing of Interdependence with which we must approach the 
problems In outer space. 

The U.N. Law of the Sea Convention was drawn up with al I 
these new dimensions In mind. It is for these very reasons that 
It must succeed In attaining the status of a val Id Instrument 
and pit tar of International law and International relations. 
The final success of this pioneering effort Is essential If we 
are to be able to control and solve the confrontations and 
confl lets that I le smoldering In the sphere of ocean space. We 
must attempt to control the global tug of war with Its Inherent 
pol ltlcal, legal and economic confl lets of Interest a 
Juggl Ing act with far-reaching strategic lmpl lcatlons and with 
peace-preserving and environmental challenges that are 
mlndboggl Ing. 

The world should also remember that the Law of the Sea 
Convention Is the first concrete Implementation of a New 
Economic World Order, especially with regard to the 
"International area" (that Is, the deep ocean floor and Its 
subsoil outside national Jurisdiction). The enormous resources 
of this area have been vested "In mankind as a whole," and the 
area and al I Its resources are solemnly declared to be "the 
common heritage of mankind" under artlcle 136 of the Convention. 

In our modern world we must recognize and accept the 
Interdependence between states and between peoples and nations, 
the wholeness of our existence, our dependence upon and 
obi lgatlons towards everything al Ive, towards our surroundings 
and nature as a whole. The U.N. Law of the Sea Convention Is a 
modern International Instrument In this respect as wel I. 

lllE MECHANISM OF THE U.N. LAW OF THE SEA CONFERENCE 

The fabulous mlneral resources In the form of manganese 
nodules situated on the surface of the deep ocean floor have 
been known to the scientific world for some time. But the 
attention of the pol ltlcal world was drawn to the Inherent 
pol lttcal and legal consequences thereof by Ambassador Arv Id 
Pardo of Matta In his famous speech In the General Assembly on 
November 1. 1967. As a consequence the General Assembly decided 
to establ fsh a Sea-bed Ccmmlttee to develop the guiding 
principles applying to these matters. 

Under the brll I lant chairmanship of Ambassador Hamilton 
Shirley Ameraslnghe of Sri Lanka, the Canmlttee embarked on Its 
work In 1968. The choice of Shirley Ameraslnghe as Its 
president was a stroke of luck for the Conference and for the 
United Nations. More than anybody he was the towering 
personal lty In the Conference and behind the scenes. He was the 
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unequal led dlplanat and president In the U.N. system In the 
1970's. For more than ten years our friend Shirley presided 
over the Sea-bed Committee, preparing the U.N. Conference, as 
we/ I as over the Third U.N. Conference on the Law of the Sea. 
His untimely demise came as a shock. He Is sorely missed by al I 
his devoted friends and admirers. 

Ambassador Ameraslnghe presented to the 25th General 
Assembly In 1970 a Declaration of 15 seabed principles 
elaborated on the basis of the discussions In the Seabed 
Committee. These 15 princip les were adopted by the U.N. 
General Assembly on December 17, 1970; 108 countries voted In 
favor and 14 states abstained. The Declaration establ lshed a 
worthy memorial Indeed for the 25th anniversary of the United 
Natlons Organlzatlon In 1970. 

I shal I not touch upon these 15 prlnclples In detail. They 
are synthesized from certain basic tenets of International law 
and lnternatlonal relatlons. In this crucial area of human 
relations they obvlously fll led a void created by the rampant 
technological revolution. By sheer necessity and the very 
nature of things, some of these basic prtnclples have, In my 
respectfu l opinion, acquired the force of International law, 
especially the fol lowing tenets of the Declaration: 

erln&lRl§_l which declares that the seabed, ocean floor and 
the subsol I beyond national jurisdiction and their resources 
"are the common heritage of mankind." 

erlnk1Rl§_2 which provides that no state or person can 
"appropriate" this area and "no state shal I claim or exercise 
sovereign rights over any part thereof." 

e.cl.n~Rl.!Ll provides that no state or person can: "claim, 
exercise or acquire rights with respect to this area 
Incompatible with the International regime to be established and 
the prlnclples of this declaration." 

It Is further provided In ~cln,1~1L1 that the exploration 
and exploitation of this International area and of Its resources 
"shal I be carried out for the benefit of mankind as a whole 
taking Into partlcular consideration the Interests and needs of 
the developing countries." 

These main principles have been Included In Part XI of the 
1982 Law of the Sea Convention as the main take-off points for 
the International management and administration of the deep 
ocean floor and Its resources. 

The t970 Declaration foresaw the establ lshment of a new 
International organization endowed with I lmfted supranatlonal 
powers. This was one of the main tasks to which the Law of the 
Sea Conference directed tts attention. Accordingly, the 
Convention contains in Part XI detalled provisions concerning 
such a new organization, the so-cal led International Authority 
charged with the task of the administration and management of 
the natural resources of this common heritage of mankind. 
However, It can hardly be conceived how these provisions 
concerning the establ lshment of an International organization 
(endowed with supranational powers) can be Implemented except as 
express treaty provisions. Thus, the organlzatlonal provisions 
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of Part XI of the Convention cannot be Implemented without the 
entry lnto force of the 1982 Convention. 

During the work of formulating the 15 sea-bed prfncfples ft 
became clear to the Unlted Natlons that the whole area of the 
Law of the Sea was ripe for revision. The four Geneva 
Conventions on the Law of the Sea of 1958 seemed totally 
Inadequate to meet the new challenges, especially those offered 
by the emergence of some 100 or more new states. The 
preparations for overhaul Ing the law of the sea started In 1970 
upon the adoption of the 15 sea-bed prtnclples. 

After three years of preparatory work, the UN General 
Assembly, by a Resolution of November 16, 1973 (Res. 3067 
XXVI I I), cal led for the convening of the Third UN Law of the Sea 
Conference. The first session of this Conference a 
procedural session -- met In December of the same year. The 
Conference has held eleven sessions In al I from 1973 to 1982. 
The second session, which actually was the first substantfve 
session, convened for more than two months In Caracas, Venezuela 
on June 20, 1974. The final part of the eleventh session -- the 
signatory session -- convened In Montego Bay, Jamaica from 
December 6-10, 1982. 

The Third United Nations Law of the Sea Conference wfl I 
remain a significant chapter Jn the history of the United 
Nations and Indeed In the history of International law. Al I 
member states contributed to the best of their abll lty. The 
United Nations Secretariat functioned throughout these many 
years with such unexcel led efficiency and wll I to succeed that 
rt deserved and gafned the unreserved respect and admlratfon of 
al I participants. 

The decision-making process adopted for the Conference was 
unique. From the outset It was acknowledged that It would be an 
exercise In tutti tty to draw up a draft conventfon unacceptable 
to one or more major groupings within the United Nations. It 
was felt that If any main grouping remained outside the 
Convention, the Conference had failed In Its main function, 
namely to create a pol ltfcal and legal constitution for the 
oceans acceptable to al I. The universal Jty prfnclple was thus 
the prlnctple around which the Conference had to but Id Its 
structure. 

The unique features of this decision-making process 
consisted of 3 elements: 

1. The consensus principle; 
2. The gentlemen's agreement adopted by the General Assembly 

on November 16, 1973; 
3. The concept of the package deaf. 

The consensus prlnc(ple was the cornerstone of the 
decision-making process of the Conference. As defined In the 
Law of the Sea Conference, It meant adoption of articles -- and 
the text of the Convention as a whole -- by general agreement 
<or understanding) without resorting to a vote and, In effect, 
without requiring an unanimous decision. It ls a rather subtle 
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and equivocal manner of making decisions, but also a flexible 
one that presupposes a special atmosphere of understanding and 
detente In the negotiating forum. 

The G§nil§ID§fl!~_Agc~~m~n± was a necessary corollary to the 
consensus principle. The developing countrtes, and other 
countries as wel I, feared that a consensus principle without the 
posslbll lty to resort to voting at some final stage -- ff the 
process of consensus bogged down -- could in certain 
circumstances emasculate the Conference. Consequently, they 
Insisted on voting as a final resort In such cases. After 
protracted negotiation, the Gentlemen's Agreement was arrived 
at. This compromise consisted of two elements. Firstly, al I 
possible efforts towards arrlvtng at consensus must be exhausted 
before voting should take place. When an affirmative vote 
declared that al I such posslbll !ties had been exhausted, voting 
on the outstanding Issues was foreseen. But even then a 
cool Ing-off period of up to ten days was provided for, so as to 
al low for an ultimate round of negotlattons before the fateful 
vote was cast. 

Closely connected with the consensus approach was the 
concept of a ~a~kage_~aal. The package deal entailed the notion 
that al I the main parts of the Convention should be looked upon 
as an entity, as a slngle negotiated package, where the laws of 
give and take presumably had struck a reasonable balance between 
participating states considered as a whole. The package deal 
seemed a pre-condition for adopting the Convention by consensus. 
On the other hand, the package deal concept could obviously 
create comp I I cations If efforts were made to change or amend a 
single chapter or Isolated articles during the course of the 
Conference -- however praiseworthy such efforts may have been. 

Great store was put on this novel decision-making process. 
It was felt that it might mean a new Impetus to the United 
Nations with regard to efficacy. Thereby It might enhance the 
reputation of the Organization not only with regard to law of 
the sea matters, but also as an efficient decision-making 
mechanism In general, for the future. 

Two additional features with regard to the procedures of 
the Conference developed in a more spontaneous fashion. 

One unique feature rn the negotiating process was the role 
that Informal groups -- either self-appointed or establ !shed by 
the Conference -- played In preparing draft articles. One such 
group was a self-appointed group of so-cal led legal experts. It 
worked as an entirely Informal group of persons acting In a 
"private and personal" capacity, although the group in general 
consisted of heads of delegations. The group produced 
preliminary drafts on several of the main topics. Other groups 
worked In a similar fashion. The results obtained In such 
grouP.s were frequently channeled tnto the Conference as 
anonymous papers by "friends of the President" or stmtlar vague 
wordings. They were extensively used by the President. One 
group that had a fundamental tmpact on the Conference In 
advancing claims but also fn formulating compromise texts was 
the Group of 77 -- a group consisting of al I the developing 
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countries In the United Nations. Another group that exerted 
considerable influence In regard to certain problem areas was a 
somewhat heterogenous group of so-ca 1l led "I and locked and 
geographically disadvantaged states." 

Another unique feature which contributed to the successful 
outcome of the Conference was the Initiative which the President 
took, beginning with the third session, to prepare comprehensive 
working papers together with the chafnnen of the three main 
Committees and In close co-operation with the Law of the Se.a 
Secretariat. These working papers, In the form of articles, 
grew from single negotfatfng texts (1975), and revised 
negotiating texts (1976) which served as a basis for the 
negotiations on, and formulation of, compromises In the 
Convention. Based on the work of the thre'e main Commf ttees and 
formal or Informal negotiating groups these prel fmfnary texts 
grew Into a composite negotiating text (1977) and an Informal 
draft convention (1979) as the discussions and compromises 
became more and more authorltatfve through the workings of the 
Conference. But It was the enormous prestige of President 
Ameraslnghe and his exceptional Impartial fty, recognized by al 1, 
that made such an Initiative acceptable to the Conference. In 
retrospect I bel feve that this unique approach chosen by 
Ambassador Amerasfnghe at crucial stages saved the Law of the 
Sea Conference from foundering. 

ADOPTION AND SIGNATURE OF THE U.N. LAW 
OF THE SEA CONVENTION 

The text of the Convention of the Law of the Sea was 
adopted at the United Nations headquarters In New York on April 
30, 1982, after some 15 years of arduous negotiations In wh ,fch 
virtually al I states of the world took part. It had been our 
aspiration that the Convention should be adopted by consensus. 
Unfortunately, we did not succeed. In a formal vote requested 
by the United States, 130 states voted In favor of the 
Convention, 4 voted against and 17 abstained. 

Practically al I states fran the developing world voted tor 
the Convention. So did a number of countries fran "the Western 
European and Others Group" including the five Nordic countries, 
Austral fa, Austria, Canada, France, Greece, Ireland, Japan, 
Portugal and Switzerland. Thus a number of members of the EEC 
and of NATO voted for the Convention. The four countries that 
voted against, for somewhat different reasons, were the United 
States, Israel, Turkey and Venezuela. Among the states 
abstaining were the remaining countries fran the Western Group 
and the Eastern European states with the exceptlon of RQJJanla 
and Yugoslavia. 

The crowning event of the Law of the Sea Conference was the 
signing session, convened In Jamaica In the second week of 
December 1982. At this session the Incredible number of 119 
signatures was secured on December 10, 1962. 

Additional signatures have been forthcoming. According to 
the latest count, 125 countries (and territories) have now 
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signed the Convention, Including the overwhelming majority of 
developing countries, all the Eastern European countries (with 
the exception of Albania) and a great number of the 
Industrial lzed western countries. 

A few countries have even ratified the Convention already, 
I.e. FIJI, Jamaica and Mexico. 

Admittedly, ft was a disappointment that the adoption of 
the Convention by consensus eluded us In the very last phase of 
the Conference. This was mainly due to the hardened position of 
the new U.S. administration that took over In 1980. Even so, 
the struggle for a consensus text proved to be fruitful. The 
fact that the Convention obtained 119 signatures on the opening 
day demonstrates how widely the Convention has been accepted In 
the minds and pol ltlcs of UN member states. The consensus 
approach may I lkewlse have enhanced the possfbll fty of rapid 
ratifications and accessions to the Convention by a sufficient 
number of states -- namely 60 -- for Its entry Into force. It 
may also fact I ltate the recognition of main parts of the 
Convention as general principles of International law, binding 
for the Internationa l community even before the Convention 
enters Into force. 

The law-making effects of the UN Law of the Sea Conference 
and the 1982 Convention may defy categorization under 
traditional doctrines of the sources of International law. But 
these general law-making effects should not be underestimated. 
They are clearly at work today and wll I be so In the future. 

BRIEF OVERVIEW OF CONTENTS 

Al low me now briefly to examine certain main aspects of the 
Law of the Sea Convention. 

Jurtsd!cttooal Zones and Areas 
The provisions on the territorial sea and contiguous zone 

are contained In Part I I of the Convention. The Convention 
provides for a territorial sea of a maximum breadth of 12 
nautical miles according to article 3. The negotiations In the 
Conference, together with the Inclusion In the Convention of the 
12-mlle principle as to the maximum breadth of the territorial 
sea In the Convention, may have the effect of establishing the 
12-mlle llmlt as the governing pr inciple of International law 
with regard to the extent of the terrltorlal sea of a coastal 
state. 

This assumption may have repercussions In two directions. 
It runs counter to the doctrine adhered to by a dwlndl Ing group 
of states which have claimed that the 3-mlle limit Is the only 
val Id doctrine of International law In this field. 

But the 12-mlle principle Is equally significant In 
affecting claims In the opposite direction, namely the claims of 
a growing number of coastal states to territorial seas wider 
than 12 nautical miles and up to 200 miles. The underlying 
reasons for such claims been mainly to protect the I lvfng 
resources of these areas from over-exploltatron by Invading 
fishing fleets. 
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Admittedly, the 12-mile doctrine has been somewhat 
beclouded by the fact that the Convention was not adopted by 
consensus. Thus, certain states may maintain in prlnclple that 
they have the right to clafm a wider breadth for the territorial 
sea, at least untf I af I the elements of the package deal have 
fallen Into place. 

However, the principle lald down In the Convention of a 12-
mfle terrftorfal sea combined wlth the concept of a 200-mile 
exclusive economic zone -- glvfng the coastal state exclusfve 
functional soverefgnty for the purpose of economic exploitation 
of the natural resources of this wider zone -- should meet the 
main concerns of coastal states. In my opfnfon, the concept of 
a 200-mfle economic zone has also acquired the force of law. 

Thus, the combination of a 12-mlle maximum of the 
territorial sea and the concept of 200-mfle economic zones 
should be considered part of prevail Ing principles of the 
International law of the sea. But special situations or 
geographJc pecul iarftles, such as historic bays, historic 
waters, etc., may affect or temper these general prfncfples. 

The provisions In article 33 of the Convention deal with 
the tradftlonal concept of contiguous zones for specific 
purposes, namely the maintenance of customs, flscal, Jmmlgratfon 
and health laws and regulations. According to article 33 the 
contiguous zone may now extend to 24 miles from the basel Ines of 
the territorial sea. In the views of many, this fmpl !es an 
extension of the contiguous zone by 12 miles. It seems 
reasonable to assume that this 24-mfle zone may also be 
consfdered as the establ fshed maxlmum breadth for contiguous 
zones. 

Another major achievement of the UN Law of the Sea 
Conference is the Introduction In Part I I and Part IV of the 
Convention of the concept of archfpelaglc states. Under the 
Convention archlpelagfc states -- that Is, states made up of a 
group of closely related Jslands and Interconnected waters -
have sovereJgn rfghts over the archfpelaglc sea areas enclosed 
by straight I fnes drawn between the outermost points of the 
Islands of the archipelago. But thelr sovereign rfghts over 
these archlpelagfc waters are subjected to the right of "sea
lanes passage." The sh fps of al I other states enjoy the right 
of passage through archlpelagfc waters In sea-lanes designated 
by the archfpelagic state. This doctrine of fnternatfonal sea
lanes passage ls laid down In article 53 of the Convention. 

Another del fcate pol ltlcal and legal Issue was the questfon 
of passage through International straits. This Issue became a 
focal pofnt at several sessions of the Law of the Sea Conference 
as a direct consequence of the proposal that the territorial sea 
might extend to a breadth of 12 nautfcal miles. Certain 
countrJes considered this as an extension of the territorial 
seas as compared to prevfous doctrines, resultfng In the 
fnclusfon of a great number of straits in the terrftorfal seas 
of adjacent coastal states. A new doctrine of so-cal led 
"transit passage" was adopted In article 37 of the Convention In 
order to meet these concerns. It was a major compromise. The 

XXX 



prtnclple of "transit passage" provides that ships and aircraft 
of al I nations are granted transit passage by normal modes of 
continuous and expeditious passage through the waters of such 
straits. It ts Inherent In the notion of transit passage that 
the states bordering such straits shal I not hamper ordinary 
"transit passage" (article 44). 

Have these concepts of 11archlpelaglc sea-lanes passage" and 
"transit passage" acquired the status of governing principles of 
International law? The new concept of transit passage through 
straits and the concept of sea-lanes passage through 
archtpelagtc states' waters were closely tied respectively to 
the acceptance of a maximum breadth of 12 miles for territorial 
seas and to the concept of archlpelaglc states throughout the 
discussions of these topics in the law of the Sea Conference. 
My submission, therefore, Is that It would be both pol ltlcal ly 
unreal lstlc and legally untenable not to accept that the 
provlstons tn the 1982 Convention concerning the unhampered 
passage through International straits and the concept of sea
lanes passage through archlpelaglc waters are prevail Ing 
principles of International law. These conclusions seem val Id 
whether the Convention enters Into force or not. 

One of the major Innovations of the 1982 Convention is the 
Introduction of the concept of the exclusive economic zone of 
200 nautical mtles laid down In Part V of the Convention. 
Within this 200-mtle zone, the coastal state may exercise 
sovereign rights for specific functional purposes, namely the 
exploration, exploltation, conservation or management of al I 
I lvlng and non- I lvlng resources. The coastal state may likewise 
exercise Jurisdiction over the establ lshment and use of 
art If fetal Islands, lnstal lat ions and structures, marine 
scientific research and the preservation of the marine 
environment. The exclusive economic zone serves a dual purpose. 
With regard to I Iv Ing resources It Is a fisheries zone with the 
tradltfonal rights of coastal states, but also with the 
Introduction of certain new obi lgatlons. As tar as exploitation 
of non-I Iv Ing resources Is concerned, the provisions of the 
economic zone are ldentlcal with those applying to the 
continental shelf. 

The provisions of article 56 are an Innovation In 
connection with the exploration and exploitation of the economic 
zone. The article provides that the coastal state possesses 
sovereign rights also with regard to such other activities In 
the economic zone as the production of energy fran water, 
currents and winds. This Inc l udes the production of electrtclty 
frccn wave action, hydro-electric plants, ocean currents or tldal 
action, etc. These aspects may acquire considerable Importance 
In the future. 

One reason for Introducing continental shelf aspects tnto 
the concept of the 200-mlle economic zone was to ensure that 
states that hav e no geographical or geological continenta l shelf 
or only a very I lmlted shelf can enjoy continental shelf rights 
up to the 200-mlle I lmtt. 
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The coastal states of the world have adopted the economic 
zone concept ln their national legislation and International 
relations. 

The Idea of this extended zone of 200 miles for the 
exercise of certain functional sovereign rights was and is 
revolutionary frcm the point of view of foreign pol Icy as wel I 
as International law. In my opinion, It seems beyond doubt that 
these provisions have acquired the force of International law 
with the rights, but also with the I Imitations, laid down In 
Part V of the 1982 Law of the Sea Convention. 

This Is a strange and thought-provoking phenomenon. It 
seems that In this respect the United Nations have acquired some 
law-making functions which are difficult to define and which do 
not seem to emanate fran the UN Charter. The accepted 
assumption Is of course that the General Assembly has no law
making authority. Is this concept being subtly changed as an 
inherent characteristic of the United Nations? 

Perhaps so. But other forces are also clearly at work. 
The fact that representatives of al I UN member states met 
off lei ally year after year In the Conference and worked out 
compromises In the form of articles is not devoid of legal 
significance, even when the guiding principles are the consensus 
principle and the package deal. State practice, based on such 
minutely formulated compranlses and draft articles, tends to be 
uniform and wll I thus have an Inherent capabll lty to create law 
In a shorter perfod of time than otherwise might have been the 
case. Such unification of actlvltfes through the United Nations 
has fll led a legal vacuum created by the almost rampant 
technological revolution -- a vofd whfch needed to be fll led for 
pol ltlcal and legal reasons. These special law-making effects 
of United Nations activities are peace-preserving to an extent 
that should not be underestimated. 

Part VI of the Conventfon Is devoted to the continental 
shelf. According to article 76, the outer edge of the 
continental shelf may extend beyond the 200-nautlcal-mlle llmft 
of the exclusive economic zone. Whether the outer I lmlt of the 
continental shelf of a coastal state extends beyond this 200-
mlle zone depends on a rather ccxnpl lcated geological and 
sedlment-thlckness formula laid down In article 76. The 
contlnental shelf can In no event extend beyond 350 nautical 
miles frcm the coast or, alternatively, beyond a line drawn 100 
nautical miles fran the 2500 meters lsobath (water depth). The 
Conventfon also provides that part of the benefits derlved from 
exploitation of the shelf beyond 200 miles shal I be payable 
"through the [International Seabed] Authority, which shal I 
distribute them to States partles ••• on the basis of equitable 
sharing crfterJa" (article 82). 

The provisions In Part VI, together with the provisions In 
Part V on the economic zone, strengthen the position of the 
continental shelf concept as an establ lshed principle of the 
modern law of nations, a concept that had already been adopted 
In state practice worldwide. In this context as wel I, the 
question arises as to whether the specific formula laid down 
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with regard to the outer I lmlt of the continental shelf ln 
article 76 and the benefit-sharing provlslons contalned 1n 
artlcle 82 have also acquired the force of lnternatlonal law 
Independent of the entry Into force of the Convention. State 
practice to this effect Is consplcuously lacklng. As a matter 
of fact, the practice of states with regard to the outer I lmtt 
of the contlnental shelf vis-a-vis the deep oceans stlll tends 
to favour the exploltabll lty criterion -- that Is, the natlonal 
contlnental shelf extends as far out as modern techntcal 
development permits exploitation of the natural resources of the 
shelf and Its subsoil. The Inherent weakness of this yardstick 
Is apparent. With modern technology and lts futurlstlc 
posslbfl 1ties there Is no I lmlt as to how far out the ocean 
floor and the subsoil wll I be exploitable. This ls exactly what 
Part Xi on the lnternatlonal area and the "common heritage of 
mankind" are al I about. 

It should be borne In mind that the provisions of article 
76 on the outer I lmtt of the contlnental shelf and the 
provisions of article 82 on the sharing of revenues fran the 
continental shelf outslde 200 mlles were Important comproml'Ses 
arrived at In order to obtain, Inter al la, the untversal 
recognition through the Law of the Sea Conference of the 
economic zone concept and of the concept that the continental 
shelf can extend beyond the 200-mrle I lmlt. Hopefu,t ly, states 
wll I abide by the provisions of artlcle 76 even before the entry 
Into force of the Conventlon, based both on the general 
obi lgatlons of states to act In good faith and on a spirit of 
co-operation and frlendly relatlons, as, for example, laid down 
In articles 1 and 2 of the UN Charter. There also exists an 
additional basis for such action, namely article 18 of the 
Vienna Convention of May 23, 1969 on the Law of Treaties, which 
provides that states are obi lged to "refrain from acts which 
would defeat the object and purpose of a treaty" when they have 
signed a treaty. On the other hand, It cannot be assumed that 
the provisions of article 82 on benefit-sharing may become 
effective before the ratification and entry Into force of the 
Convention. 

Issues of Del lroJ-ta+Jon 
One of the most crucial Issues with which coastal states 

wit I be faced In the Immediate future Is the drawing of the I lne 
of del Imitation between neighboring coastal states with opposite 
or adjacent coastl Ines. It Is obvious that whenever maritime 
zones of coastal states are greatly extended -- be tt to a 12-
mlle territorial sea, 200-mlle economic zone, or a continental 
shelf which may extend up to 350 miles or more from the coast -
unsolved def Imitation problems must necessarily arise between 
neighboring states. This Is by no means due to fl I wlll or bad 
faith on the part of the states concerned. It stems from the 
fact that vast new areas of the adjacent oceans are suddenly 
subjected to the Jurisdiction of coastal states tor specltlc 
functional purposes. Furthermore, experience shows that the 
drawing of frontiers between neighboring states has proven to be 
one of the most dlfflcult, even most fateful, tasks In the field 
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of International relations. Another compl !eating factor Is that 
the elements on which to base the drawing of maritime boundaries 
become more and more vague. 

No wonder then that the provlslons pertaining to 
def Imitation, especially of the exclusive economic zone and of 
Issues at the Law of the Sea Conference. The coastal states 
were more or less equally divided In two camps: "the median llne 
group" which advocated the equldlstance prlnclple and "the 
equitable principle group" which advocated that equity should be 
the only guiding principle. In spite of their protracted 
negotiations, the two groups were unable to reach a compromise 
formula. But In the very last days of the 1981 session of the 
Conference, the President -- Ambassador Tommy Koh of Singapore -
- proposed, on his own Initiative, a compromise formula for the 
del Imitation of the economic zone and the continental shelf. 
The new formulations were acquiesced In by the Conference and 
are Included as artlcles 74 and 83 of the Convention. 

Actually, the Convention contains three articles deal Ing 
with the del Imitation of maritime zones between neighboring 
coastal states: article 15, deal Ing with the del Imitation of 
the territorial sea; article 74, deal Ing with del Imitation of 
the economic zone; and article 83, deal Ing with the del Imitation 
of the continental shelf. There ls a considerable difference In 
approach between the provisions contained In article 15, on the 
one hand, and articles 74 and 83 on the other. 

Article 15 repeats the provisions of the Geneva Convention 
of 1958 deal Ing with the del Imitation of the terrttorlal sea and 
uses as Its point of departure the fol low Ing approach: 

Where the coasts of two States are opposite or 
adjacent to each other, neither of the two States Is 
entitled, fall Ing agreanent between them to the 
contrary, to extend Its territorial sea beyond the 
median I lne every point of which Is equidistant from 
the nearest points on the basel Ines from which the 
breadth of the territorial seas of each of the two 
states Is measured. 

Article 15 also provides that "where ft Is necessary by 
reason of historic title or other special circumstances," the 
actual del Imitation could be "at variance" with the equfdlstance 
I I ne pr I nc I p I e. 

Articles 74 and 83 choose a different approach to the 
problem of del Imitation. The main principle, as In article 15, 
Is that neighboring states must effect the drawing of the I lne 
of del lmltatlon concerning their respective zones by agreement. 

But when the parties are not able to reach such agreanents, 
the approach chosen In article 74 and 83 differs from that of 
article 15. Articles 74 and 83 contain no reference either to 
the prlnclple of equldlstance or the principle of equity, nor TO 
the principle of "historic title" or "other specrat 
circumstances" for that matter. They confine themselves to a 
broad reference to article 38 of the STatute of the 
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International Court of Justice. That Is the article referring 
to sources of International law appllcable In cases before the 
/nternatfonal Court [1]. The formulatlon was meant as a 
compranlse formula where the two opposing groups reserved their 
prlnclpal points. 

It remains to be seen whether this compromise formula Is a 
fortunate one. Its main strength Is that It was accepted or 
acquiesced In as a compromise. But Its weaknesses are equally 
obvious. It gives I lttle or no guidance In concrete disputes as 
to appl lcable principles and concrete solutions. The reference 
to "equltable solutlons" seems to give little comfort. 
Baslcal ly, It Is the aim of al I negotiations, agreements and 
lawsults to reach solutions that are equitable. Furthermore, 
article 38, paragraph 1 of the Statute seems quaintly outdated 
to a modern student of International law In regard both to Its 
drafting and to Its contents 

A few additional remarks with regard to the Interpretation 
of article 74 and 83 may be cal led for. The reference to 
article 38 of the Statute of the International Court of Justice 
does not Imply would Indicate that the lnternatlonal Court of 
Justice Is the only, or the preferred, means of peaceful dispute 
settlement In del Imitation cases. The reference Is meant solely 
as a reference to appl !cable sources of International law. Nor 
does the reference to article 38 of the Statute Imply that Its 
enumeration of the sources of lnternatlonal law Is exhaustive. 
The dynamics of the International community, espectal ly In such 
a progressive field as the law of the sea, must mean that 
addltlonal elements of a legal nature may be relevant In 
concrete del Imitation cases. Furthermore, the reference to 
article 38 of the Statute must be a reference to paragraph 1 of 
article 38. The provisions of article 38. paragraph 2. 
concerning decisions 11ex aequo et bono, 11 apply only where the 
parties agree In the concrete case. The reference to "an 
equitable solution" In artlcles 74 and 83 does not detract from 
this obvious conclusion. 

In concludlng my brief remarks on del Imitation, would 
mention one lacuna In the Convention. There Is no reference In 
article 33 on the contlnguous zone to the question whether the 
outer 12 miles of this zone must be del lmlted according to the 
provisions of article 15 on the territorial sea or the 
provisions of articles 74 and/or 83. Hopefully, this question 
has theoretical rather than practical Interest. 

Seabed roloJog 
In retrospect, It was Part XI of the 1982 Convention, 

deal Ing with the exploitation of polymetal lie nodules and other 
mlnerals of the deep ocean floor, which caused the greatest 
difficulties but which also resulted In the most epoch-making 
solutions. These questions were, and stl I I are, the most 
controversial Issues of the Conference. Even today. the 
arguments for and against the Convention are mostly arguments 
for or against Part XI. 
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Over the years, herculean efforts were made In private 
meetings, In Informal or formal meetings of the First Committee, 
and In the Plenary of the Conference to elaborate compromise 
solutions. By the end of 1979, the Conference bel leved that the 
pieces had fallen Into place: that the Law of the Sea Conference 
more or less had arrived at a consensus with regard to the 
management and exploitation of the mlneral resources of the 
International seabed area. The system establ I shed for the 
exploitation of these enormous mineral riches ls In most 
respects revolutlonary and future-oriented. Al I states of the 
world participated In this unique endeavor, and the participants 
bel leved that with some minor last-minute refinements of Part 
XI, a consensus solution was within reach. 

The Convention establ lshes a new International 
organization, the so-cal led Authority, with certain functional 
supranational features. According to article 158 the principal 
organs of this Authority are the Assembly, the Council and the 
Secretariat. In addition, article 170 provides for the 
Enterprise which Is the commercial arm of the Authority. The 
Assembly ls the supreme organ of the Authority consisting of al I 
member states (article 159). But the Convention provides that 
the Council, consisting of 36 member states elected by the 
Assembly, shat I have the power to direct sea-bed mining as the 
"executive organ of the Authority" (article 162). The 
composition of the Council was a major source of dlsagreanent. 
It was solved by the elaborate compromise formula contained In 
article 161. Part XV and Annex VI of the Convention also provide 
for the establ lshment of a new International tribunal, the 
International Tribunal for the Law of the Sea. 

The underlying dlfflcultles In dratting the provisions of 
Part XI were due to a fundamental difference In approach between 
the developing countries and a number of the Industrial lzed 
countries. The approach of the developing world was that the 
riches of this "common heritage of mankind" should be exploited 
only by the International organization, "the Authority", through 
tts commercial arm, "the Enterprise." A number of 
Industrial lzed countries advocated a completely opposite stand. 
In their view, the exploitation should be free, left to private, 
and to some extent also state, enterprises, and the 
International Authority should remain solely an authority for 
the registration of mining claims. The system elaborated In 
Part XI of the Convention and Annexes I I I and IV was, with this 
background In mind, an Ingenious compromise. formulation. 

The Convention establ !shes a so-cal led "paral lei system" 
for exploring and exploiting the riches of the "Area." In 
principle, al I these seabed activities must be carried out 
either by the Enterprise or by private or state entitles In 
association with the Authority. The Authority conducts Its own 
mining operations through the Enterprise and, at the same time, 
Issues permits to private enterprises or state enterprises to 
conduct mining operations. But the system ts termed "parallel" 
for another reason as wel I. Article 8 of Annex II I to the 
Convention provides that when a private corporation or state 
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enterprise flles an appl lcatlon for a mlneslte, the appl lcatlon 
must cover a total area "sufflclently large and of sufficient 
estimated commercial value" as to al low -t.o mlnesltes! The 
Authority must then, within 45 days, decide whfch of the two 
mlnesftes ft wants to reserve for Itself and then give the 
appl leant a mining contract for the other. In this manner, the 
Authority may obtain reserved sites for lts Immediate use or for 
future exploitation. 

The Convention contains provisions (In article 144 and 
article 5 of Annex Ill) concerning obi igatory transfer of 
technology In order to provide the Enterprise with the 
technology necessary for Its mining operations which Is not 
available on the open market at fair prices. These provisions 
on transfer of technology were severely criticized by certain 
Industrial lzed countries and were one of the reasons why the 
United States refused to go along with adoption of the 
Convention by consensus. 

But other arguments against Part XI of the Convention may 
have been based on ldeologlcal considerations. Part XI wfl I 
create an organization with certain supranational powers, thus 
allegedly reducing the "sovereignty" of states. A successful 
Convention wll I obviously also strengthen the United Nations as 
the World Organization, a thought which unfortunately goes 
against the trend In certain circles. Furthermore, the system 
may allegedly restrict the freedom of International mining 
Interests and may In this respect also create undesirable 
precedents for the management and exploitation of outer space. 

However, In my opinion the Interests of the lndustrlallzed 
world seem to have been taken care of through compromises 
entered Into during the last few days before the Convention was 
adopted on April 30, 1982. Significant In this respect are the 
two Resolutions which were adopted together with the Convention, 
namely Resolution I on the Establ fshment of the Preparatory 
Commission for the International Seabed Authority and for the 
Law of the Sea Tribunal and Resolution II governing Preparatory 
Investment In Pioneering Activities Relating to Polymetal lie 
Nodules, the so-called PIP Resolution. 

The PIP Resolution concerning protection for preparatory 
Investments entails major concessions to the major mining 
Interests of the Industrial fzed world. It Is based on proposals 
from the United States, and was bel leved to be the compromise 
which would secure consensus and general support for the Law of 
the Sea Convention. Actually, the purpose of this Resolution -
which was adopted during the very last days of the final 
substantive session -- Is first and foremost to secure mlnesltes 
for special Interest groups. Eight such claims take precedence 
over other competing claims. Thus, four main consortia of the 
Western World each get one mfneslte each of their own choice and 
preference. These consortia possess the national lty of, or are 
control led by, the fol low Ing s~ates: Belgfum, Canada, the 
Federal Republ le of Germany, Italy, Japan, the Netherlands, the 
United Kingdom and the United States. In addition, four states, 
namely France, Japan, India and the USSR, have been secured one 
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mlneslte each. The size of the mlnesltes Is considerable, 
namely 125.000 square kllometers each; a rel lnqulshment period 
of 8 years wll I reduce the mlnesltes to one-half of their 
original size. 

The PIP Resolution Is a highly compl lcated document, both 
technically and pol ltlcal ly. One additional problem which has 
arisen, and which may cause conslderable pol ltlcal tension, Is 
that certain time-limits stlpulated In the Resolution have 
already lapsed. This Is not the fault of the pioneering 
Investors. The time I lmlts were obvlously too s~ort. 
Furthermore, the Preparatory Commission, which has been 
entrusted with certain tasks In regard to registering the mining 
cl alms under the PIP Resolution, has not yet become fully 
operative. 

CONCLUSIONS 

The practical lmpl lcatlon of the compromises arrived at In 
the PIP Resolution Is that the need tor nodule exploitation has 
probably been pre-empted through these eight mlnesltes for the 
foreseeable future, that Is for the next 20 to 30 years. 
Furthermore, It Is presumed that these eight mlnesltes wll I 
cover the most promising nodule areas presently known, namely 
the Clarlon-CI lpperton zone In the Pacific, an area of some 2-3 
mil I Ion square kllaneters [2]. Thus, the developing world made 
major concessions to the Industrial lzed countries In accepting 
the PIP Resolution. They did so In the hope that the 
Industrial lzed world would adhere to the Convention, and 
especlal ly comply with the system of exploratlon and 
exploitation provided tor In Part XI of the Convention. Serious 
clashes between the developing world and main Industrial fzed 
countries In this area are, unfortunately, not uni fkely In the 
situation which has arisen. Several Industrial lzed countries 
such as the United States, the United Kingdom, Germany, France, 
Japan and Belglum have enacted unilateral leglslatlon. By 
virtue of this legislation these countries clalm the authority 
to grant natlonal llcenses for the exploitation of nodules In 
the International area contrary to the provisions contained ln 
Part XI of the 1962 Convention. The developlng world protests 
the val ldlty of such leglslatfon and such licenses. Here the 
stage may be set for a major North-South confrontation contrary 
to one of the capital alms of the UN Law of the Sea Conference. 

The Industrial lzed countries concerned argue that as long 
as they have not signed and ratified the Convention, they are 
not obi lged to respect the system establ lshed In Part XI. 
Furthermore, the Convention has not yet entered Into force, and 
wll I not do so for some time. The main point of departure for 
these states Is that the prfnclple of the freedom of the seas 
prevails and consequently that every nation enjoys the freedom 
to reserve mlnesltes In the "Area" for Itself and Its nationals 
for the exploitation of nodules without regard to the system 
laid down In Part XI. 
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The developing world has an equally clear I lne of legal and 
pol ltlca/ argumentation consisting of the fol lowing three main 
arguments: 

1. The 15 seabed principles adopted by the UN General Assembly 
on December 17, 1970, by an overwhelming majority prohibit 
states from going It alone. These r iches are the common 
heritage of mankind that no state or person may 
appropriate. No state can claim or exercise sovereign 
rights over any part of this area. These prtnclples have 
become part of International law. Thus, the unilateral 
legislation recently promulgated by some states violates 
these principles. 

2. The Law of the Sea Convention Is a comprehensive package. 
No state can extract at wll I from this package those 
articles which suit Its specific purposes and discard the 
rest. Thus, the whole finely balanced compromise 
Convention Is at stake, leaving the world In a void. Al I 
kinds of cont! lets and exploslve situations may arise In 
this sltuatlon. 

3. The baslc prlnclples of the freedoms of the high seas are 
completely al fen to any assertion by states that they can 
stake out vast areas of the ocean floor beneath the hlgh 
seas for thelr excluslve use and exploltatlon. 

Thls Is a deeply disturbing sltuatlon. We must attempt to 
flnd solutions thereto before It ls too late. A major 
posslbll Tty has been offered us through the work of the 
Preparatory Cornmtsslon. The Commlsslon has been charged, Inter 
al la, wlth the task of preparlng the rules and regulations for 
the exploltatfon of nodules ln the lnternatlonal area. Of 
course, the Commlsslon has no authority to change or amend the 
articles of the Convention or Its annexes. But In preparing the 
rules and regulatlons appl lcable to the sea-bed mlnlng 
actlvftles, the Commlsslon can -- with the asslstance of the 
Industrial lzed countries -- work out a system which may be 
acceptable to al I. 

The next meetlng of the Preparatory Comlsslon wltl take 
place In Klngstonr Jamaica from August 15 to September 9. Some 
major lndustrlallzed countrles have not yet slgned the 
Conventlon, but take part ln these meetlngs as actlve observers. 
Hopefully, they wll I ln due tlrne adhere to the Conventlon. 
Unfortunately the United States has not deemed It possible up to 
now to participate ln the work of the Preparatory Commlsslon 
not even as an observer. There ls, however, a genulne wish ln 
the Commission to make a flnal attempt to elaborate rules and 
regulatlons for mining actlvltles ln the lnternatlonal area 
which are acceptable to those major lndustrlal countrles that 
for the tlme being remain outside the Convention. Thls deslre 
should not be frustrated by the absence from thls endeavour of 
any one of the major powers. 

Is lt not unduly pesslmlstlc to feel that the world In the 
post-war era has not I lved through a more crttlcal perlod than 
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the 1980's, a period of Increasing disregard for International 
codes of conduct between states, of pressures and strains on 
peaceful co-existence, and of unfulfll led demands for a more 
moral, rational and equltable administration and distribution of 
the limited resources of our globe. 

We have through the Instrument of the United Nations 
created a modern Constitution for Ocean Space. Hopefully we 
shal I also be wll ling -- and wise enough -- to recognize the 
Interdependence between states: wise enough to admit that the 
supreme goal of lnternatlonal peace and security can only be 
attained through co-operation and through the certainty of law 
and Justice as It has been developed for ocean space In the 
United Nations Convention on the Law of the Sea of December 10, 
1983. 

Thank you. 

NOTES 

1. Article 38, paragraph 1 provides that In deciding a dispute 
brought bet ore It, the Court sha I I app I y: " (a) 
International conventions, whether general or particular, 
establ lshlng rules expressly recognized by the contesting 
States; Cb) International custom, as evidence of a general 
practice accepted as law; Cc) the general principles of law 
recognized by civil lzed nations; (d) ••• Judicial decisions 
and the teachings of the most highly qual !fled publ lclsts 
of the various nations, as subsidiary means for the 
determination of rules of law. 11 

2. India wll I probably concentrate on an area In the Indian 
Ocean. 
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PART I 

INTRODUCTORY OVERVIEW: A DEBATE 



INTRODUCTORY REMARKS 

Panel Chairman Bernard H. Oxman 
School of Law 

University of Miami 

Ladles and Gentlemen: 
Before proceeding to Introduce our f lrst panel, I would be 

remiss If I failed to acknowledge, on behalf of us al I, the 
Immense debt of gratitude that the International community owes 
to Norway, to Its distinguished son, our keynote speaker, Jens 
Evensen, and to his resourceful col leagues for over a decade of 
leadership in the law of the sea negotiations. 

It Is now my honor to present our speakers. Their presence 
here amply demonstrates the I Ivel lness and complexity of the 
American pol ltlcal system. Speaking In favor of the Convention 
Is a distinguished Republ lean. Speaking against It Is a 
distinguished Democrat, a member of the majority party In the 
House of Representatives. This should remind us that a decision 
to accept treaty commitments Is complex and difficult in the US. 
It does not depend only on the preferences of the President and 
his advisors, but also on the wll I of an independent Congress 
that rarely divides along strict party lines, and ultimately on 
the conclusions of an Informed pub I le I lstenlng and making Its 
views known, often at meetings such as this one. 

Our first speaker Is my former boss. He has held the 
positions of Attorney General of Massachusetts and of the United 
States, Deputy Secretary of State, Secretary of Commerce, 
Secretary of Defense, Secretary of Health, Education and 
Welfare, Ambassador to the United Kingdom, and -- most germane 
to thrs meeting -- Specral Representative of the President to 
the Third UN Conference on the Law of the Sea. It Is with pride 
as an American and as a col league that I Introduce Ambassador 
El I lot L. Richardson. 
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THE CASE FOR THE CONVENTION 

El I lot L. Richardson 
MIibank, Tweed, Hadley & McCloy 

Thank you very much, Professor Oxman, for those gracious 
words of Introduction. Old friend and col league in debate and 
in the constructive effort to achieve a universal regime for the 
oceans, Congressman John Breaux, Distinguished Guests, Ladles 
and Gentlemen: 

It ts a privilege tor me to stand at this rostrum and 
acknowledge the Indebtedness of al I participants at this 
conference to the Frldtjof Nansen Institute and to the Law of 
the Sea Institute for this opportunity to assess the prospects 
for the law of the sea In the I lght of the recent achievements 
of the Law of the Sea Conference. 

It would be dlff lcult, I think, to conceive of a more 
moving representation of the theme of this conference than the 
poster that has been affixed to the wal I behind me or the 
I ithographs by Espol In Johnson exhibited In the hal I outside. 
It would be difficult to conceive of a more fitting theme 
because these works of art so graphically portray the 
universal lty both of the oceans and of the human condition. We 
are Indeed, as was said earlier this morning, in one boat, and 
it is appropriate that I should open my statement on the case 
for the Convention by echoing this theme. 

Parenthetically, I might note that the title of this panel 
"Introductory Overview" merely speaks of a debate without giving 
any real clue as to what the debate Is about, except Insofar as 
It Is Identified as a debate between a member of Congress of the 
US and a former head of the US delegation to the Law of the Sea 
Conference. Therefore, you are led Inevitably to Infer that this 
must be some kind of an argument Internal to the United States. 
To a degree that is true. 

Yet I think it would be a mistake to let the situation rest 
there. With that In mind It occurred to me that perhaps 
should Instead present to you a picture of the kind of debate 
that might take place If the two participants In this panel 
were, as It happened, both representatives of the Group of 77. 
They too could have an internal debate, but It might sound quite 
different. 

They would denounce, for example, the degree to which the 
Law of the Sea Conference has failed to achieve any genuinely 
meaningful expression of the underlying concepts of the New 
International Economic Order. They would point to the 
extraordinary successes of the western Industrial countries In 
gaining access to the exploitation of deep sea-bed manganese 
nodules for their multilateral corporations. They might, 
Indeed, attack Part XI as having made the deep ocean safe for 
the multlnatlonals. It would not be hard to demonstrate the 
degree to which this Is true, particularly In those provisions 
that guarantee the opportunity to negotiate a contract for the 
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exploitation of manganese nodules whose terms cannot be modified 
without agreement during Its I lfe of perhaps 20 years. They 
mfght point to the fact that the revenue provisions of the 
Convention start at relatively low levels by comparison with the 
provisions commonly entered Into by mineral extraction companies 
and developing countries. They mlgfit cite articles by a number 
of Americans who have demonstrated that, by and large, the 
provisions for the conduct of deep sea-bed mining operations by 
state corporations and multinational companies compare very 
favorably with the provisions normally entered Into by mineral 
extraction enterprises in developing countries. This Is true 
whether you look at the provisions for technology transfer, for 
the training of people In the acquisition of this technology, 
or for payments to the International Sea-bed Authority. 

It Is fair to say that this point of view Is not recognized 
In the United States. Indeed, the misunderstanding In the 
United States of the significance of the achievements of the Law 
of the Sea Conference tends largely to derive fran the 
assumption that the United States and other western Industrial 
countries entered the bargaining process with no real need or 
incentive to make concessions. The result, therefore, is that 
when I have to appear before a committee of Congress and when I 
am Interrogated by a congressman less wel I Informed than 
Congressman Breaux, I often find myself having to answer the 
charge that I gave away the advantages of the United States. 

This parochial assumption rests on the premise that 
American companies, as wel I as the companies of other countries, 
have a high seas freedom to engage In deep sea-bed mining which 
they can exercise at any time In the manner of their choosing, 
without let or hindrance, and certainly without the permission 
of anyone else. Given that assumption, to be required to make 
payments to an international body, to be obi tgated In certain 
circumstances to make technology avatlable to an operating 
instrument of that body, and otherwise to submit to Its 
Jurisdiction can only be viewed as having unwarrantedly departed 
frcm an opening position of dominant strength. 

But, of course, the real lty was and ts -- quite 
different. If you picture yourself as a potential investor in 
deep sea-bed mining, you start with the fact that even to define 
the area In which you propose to I 1ft manganese nodules fran the 
deep sea-bed, you need to spend upwards of $150 mil I ton in 
detailed exploration of the sea bottom; you need to feed Into a 
computer Information about the terrain and the distribution of 
the manganese nodules; and you need to take Into account the 
metal composition of the nodules thE!!J1selves In the design of the 
extraction equipment that you wll I employ at the shore-based 
fact I ity where the metals are removed fran the nodules. This 
means that you need to be able to continue to carry out al I your 
future mining operations within that defined area In accordance 
with the detal led Information used by your computers. 

These practical considerations require, therefore, that you 
have a secure right to continue to carry out these operations 
within the same area for at least 20 years, because it wil I 
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require at least 20 years to recover a quantity of manganese 
nodules sufficient to earn a fair return not only on the lnltlal 
$150 mil I Ion, but also on the nearly $1.5 bll lion more required 
to purchase al I of the capital equipment, -- lncludtng the 
mining vessel, the transportation ships, and the shore-based 
processing facll lty -- needed for a single deep sea-bed mining 
project. 

If Indeed deep sea-bed mining were a high-seas freedom 
equivalent to catching tuna, anyone else who came along would be 
free to engage In the exploitation of that same area of the deep 
sea-bed -- even perhaps deciding to fol low your mining vessel In 
the same track -- and you would have no legal recourse. It Is 
essential for the deep sea-bed miner, therefore, to acquire a 
right to engage In deep sea-bed mining that cannot be exercised 
by anyone else In the same area. 

The miner, to be sure, could go to his own government and 
seek such a right, but his government can confer It only as 
against other nationals of the same country. No one dtsputes 
this proposition as a reflectton of existing prlnctples of 
lnternatlonal law. Certatnly the United States does not dispute 
It. Since, therefore, a sovereign state can confer a secure 
right good against others only for the beneftt of Its own 
nationals, the would-be deep sea-bed mtner must go somewhere 
else to acquire rights good against other nattonals. 

The miner could conceivably go to each country which might 
be contemplating deep sea-bed mlntng and try to gain recognition 
of his claim by every such country. Indeed, thts ts essentially 
the concept embodied In the reciprocal leglslatlon that has 
already been adopted by the US, the UK, France, the FRG, and 
Japan. Under this legislation, these countries would In effect 
recognize the claims of each other's mtners. 

But what of the rest of the world? There ts nothtng unique 
about the capactty to engage In deep sea-bed mining. It Is an 
exercise which can be dupl teated by anyone wll ltng to spend a 
certain amount of money on technological development and 
englneertng. Indeed, It Is Increasingly likely that as time 
goes on the technology wll I be available on the open market. A 
decision to go Into deep sea-bed mining requires only an 
Informed Judgment as to fts potential profltabll lty. While It 
may wel I be that metal prtces wll I not In fact reach a level 
Justifying deep sea-bed mining for a conslderable ttme, to the 
extent that It does look like a profitable opportunity, any 
group of lndlvlduals, companies, or countries could decide to 
put together the resources requtred to engage In deep sea-bed 
mining. They would not be required to respect the laws of any 
other country or Indeed the reciprocal arrangements entered Into 
by several other countries -- at least, they would not be 
required to do so to the extent that deep sea-bed mining Is a 
high seas freedom. 

The result Is that, In order to achieve the security that 
wll I Justify Investing $1.5 bll I ton In a stngle deep sea-bed 
mining site, and In order to have the opportuntty to recover 
that Investment over a period of twenty years, the miner must 
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have the consent of substantially al I countries. Universal tty 
thus becomes necessary to the Investor. By this route we come 
back -- even at the most advanced technological frontier of 
ocean resource exploitation -- to the theme so eloquently 
expressed by Mr. Johnson's I lthographs. 

But there Is another aspect of the need for universal tty on 
which the case for the Convention rests. Ironically, It Is once 
more the advanced Western Industrial countries, particularly 
those with major rel lance on naval vessels and merchant fleets, 
which need It most. 

At the beginning of the sequence of steps leading toward 
this conference -- back In 1969 and 1970 I was Deputy 
Secretary of State. I worked then with the Deputy Secretary of 
Defense, David Packard, toward the convening of a new conference 
on the law of the sea that could help to check the tendency of 
coastal states to assert claims In coastal waters Incompatible 
with the traditional freedoms of navigation and overfl lght. 
This was an objective In which the Defense Departinent and the 
State Department were united because of their awareness that the 
mobll lty of our air and naval craft requires universal rules 
pursuant to which such freedoms can be exercised. 

During the years since then, there have been those -- to be 
sure -- who have raised the question why the superpowers should 
care what the rules are. The fact Is that the superpowers have 
special reason to care because their defiance of the rules wll I 
Inevitably incur heavy pol itlcal costs -- and these costs are 
cumulative. The United States cannot I lghtly defy the views of 
a country such as Indonesia regarding the movement of vessels 
through the waters Interior to Its Islands; If we do so, we do 
It at Inevitable cost to the good relations between our 
countries. And what Is true as between the United States and 
Indonesia ts true of the relations between the United States and 
countless other coastal states around the world -- as It fs also 
true of relations between the Soviet Union and the coastal 
states. 

We need to be able to send our ships and planes through the 
vital chokepolnts of the oceans without having to pause and 
calculate the pol lttcal cost. That Is why transit passage of 
straits was from the outset vitally necessary to any wll I tngness 
on our part to acquiesce In an extension of the terrltorlal sea 
from three mlles to twelve. Al I of the world's major straits 
are less than 24 miles wide. We could not acquiesce In the 
extension unless It were accompanied by the assurance of freedom 
of navigation and overfl lght through these straits. 

The Importance of universal rules, then, Is simply this: 
because they are universal, we can Invoke them when we exercise 
the rights they purport to confer, In the confident bet lef that 
most other countries wll I support our assertion of right whether 
or not they agree with our purposes In exercising that right. 
Lacking such rules, we would constantly face the risk of defying 
other countries. 

Beyond this speclflcal ly ocean-related interest In 
universal lty, It needs to be emphasized that the United States 
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ln common wtth any other power exercising major global 
responslbll ftles -- has a vital Interest In the rule of law 
Itself. We have such an Interest because the rule of law Is the 
foundation of International stabll lty, and for many obvious 
reasons we have a larger stake In the achievement, preservation, 
and enhancement of global stabll lty than perhaps any other 
single country. Therefore, the Law of the Sea Conference and 
the Convention that emerged from It need to be perceived also 
In terms of their contribution to the enlargement of the rule of 
law, not only with respect to the oceans, but equally with 
respect to al I the many other matters arising out of the 
Interdependence of the world, both In terms of security and In 
economic terms. 

In the last decade, the nations of the world have been 
fal I Ing farther and farther behind In their abll lty to manage 
the Increasingly difficult real ftfes of Interdependence. This 
Is a dangerous lag. The most significant gain towards 
overcoming ft so far achieved Is the Law of the Sea Convention. 
This Is true not only, or even primarily, because of what the 
Convention does to extend the rule of law over more than two
thirds of the earth's surface, but also because of what It has 
done, and can yet do, to encourage comparable responses to other 
needs tor managing the real !ties of Interdependence. 

To be sure, whenever one discusses the rule of law, one 
touches an Ideal fstlc chord. But these are practical 
requirements . Just as law throughout the mfl lennla of 
civil lzatfon has contributed to the creation of cf vii lzatfon 
Itself -- first as between Individuals In a community and within 
a nation and slowly among nations -- so we shal I need 
Increasingly to Invent the multilateral Institutions required to 
deal with problems that no nation can cope with by Itself. 

Because of what the Law of the Sea Convention stands for as 
a precedent for addressing this kind of requfranent, al I those 
who had any part In It can Justifiably feel that whatever Its 
def I cf encl es or I Imitations -- whether perceived from the 
perspective of the Group of 77 or from that of the Reagan 
Administration -- they are no more than the price of agreement. 
A bargain can only be the product of concessions from each side. 
By definition ft cannot be perceived as wholly satisfactory to 
either side. Indeed, any bargain that Is viewed with too much 
satisfaction by one side Is Inherently unstable as ft Is I fkely 
to be the product of overreaching by that side. 

The ultimate case, then, tor the Convention Is that It 
embodies an extraordinary accommodation among the val Id, 
competing, and often Intense Interests of all nattons of the 
world In the most complex, anbltfous, and far-reaching 
International agreement ever achieved. 

BERNARD OXMAN: Thank you, Ambassador Richardson. 
Napoleon once predicted that the cession of Louisiana would 

make the United States a great maritime power. It Is, 
therefore, not surprising that our next speaker has, In a decade 
of service In the Congress. become one of the best Informed and 
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most Inf luentlal members on ocean matters. He fol lowed the law 
of the sea negotiations closely, not merely In Washington but 
also by taking the time to come to the meetings of the 
Conference to talk to foreign delegates. As Chairman of the 
Subcommittee on Oceanography and now the Subcommittee on 
Fisheries and Wlldl lfe and the Environment, he has helped shape 
most of the modern US legislation on fisheries and ocean 
matters, and he wll I certainly continue to have a commanding 
role In shaping future legislation and pol Icy In this field. As 
a former civil servant, I can assure you that II I-prepared 
Executive Branch witnesses appear before our speaker at their 
peril. As a former member of the US delegation to the Law of 
the Sea Conference, I can also assure you that he did everything 
he could to help the delegation. It Is a great honor for me to 
Introduce Representative John Breaux of Louisiana. 
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THE CASE AGAINST THE CONVENTION 

John Breaux 
House of Representatives 
United States Congress 

Mr. Chairman, Ambassador Richardson, Distinguished Guests, 
Ladles and Gentlemen: 

I thank the conf~rence leadership tor the opportunity to 
appear on this program. Unfortunately, my stay In Norway wf I I 
be much too short. Having arrived only yesterday, I must leave 
this afternoon. 

Last night I decided to set up a meeting with al I those who 
supported my position -- and I want you to know the meeting was 
very smal I. As a result of that, we decided not to cal I for a 
vote after this debate. 

I doubt very seriously that I wil I be able to change the 
minds of any of you In this meeting who have strong opinions -
and opinions that are arrived at through years of study -
regarding the Law of the Sea Conference and the Law of the Sea 
Convention. But I do think that this Is a good opportunity for 
those of you who may not be as famfl lar with our system of 
debate In the US Congress. You may get a better understanding 
of the perspectives that I hold and of the perspectives that are 
shared by many In our government. As Ambassador Richardson 
Indicated, I am a Democrat and he Is a Republ lean. So there may 
be some contusion as to why our Republ lean president, President 
Reagan, has decided not to sign the treaty and how the United 
States has arrived at Its current position. 

I am particularly pleased to be on the same platform once 
again with our distinguished Ambassador, El I lot Richardson, who 
has had a long career of distinguished publ le service to the 
United States In many varied and Important positions, but I must 
add that he and I disagree on this particular subject. I must 
also point out that my comments are my own and that they should 
not be considered an official statement on the part of the US 
government -- even though I have tried many times to convince 
Washington that my opinions should become official pol Icy. Not 
having been always successful, I would point out that I was the 
original author of the deep sea-bed mining legislation, passed 
by the Congress and signed Into law by President Carter. Since 
then I have Introduced domestic legislation establ ishfng an 
exclusive economic zone for the the waters surrounding the 
United States. Recently I Introduced legislation for the 
creation of a National Oceans Pol Icy Commission, to be composed 
of the best and the brightest minds within my country, to look 
carefully at where the United States needs to go, now that we 
have made a decision not to sign the existing Law of the Sea 
Convention. 

At this stage In my country's history as a major maritime 
· power that has so much at stake In the orderly utfl fzatfon of 
the natural resources of two-thirds of the surface of the earth, 
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I consider ft extremely Important that we have a pol fey that Is 
clear -- and that Is wel I understood by other nations with I Ike
minded Interests. Although I often felt that my days of 
debating and arguing about the need for an International law of 
the sea treaty had come to an end, it Is, therefore, no surprise 
that I find myself once again at an International forum 
discussing the advlsabll tty of the Law of the Sea Convention. 

It Is very clear that my country has made a strong 
statement In opposition to the existing treaty as It now stands. 
This ts not to say that we should not be continuing our 
discussions about the good features of the existing Convention 
as wel I as about those that we found to be unacceptable, but I 
agree with the decision of the President of the United States to 
reject the Convention as being fundamentally flawed In a number 
of areas. In appearing before one of the committees of the 
Congress In 1977, our distinguished Ambassador to the Law of the 
Sea Conference also took th e position that the text In existence 
at that time was fundamentally flawed from the US perspective 
and that ft could not be accepted In that particular form. I 
would take that position and bring It up to date by saying that 
in my opinion ft Is stll I fundamentally unacceptable Insofar as 
the basic Interests of the United States are concerned. 

This would also be my view even In the event that, In the 
absence of a treaty for the seas of the world, there would not 
be a clear set of rules and regulations to fal I back on. My 
position would not be different If the utll lzatton of the oceans 
of the world were not governed adequately by existing custanary 
International law. I would say that we should not accept 
something which my government has decided ts flawed because It 
falls to meet our concerns In a number of areas, and 
speclflcal ly in the areas deal Ing with the mining of the sea
beds. 

I think that these flaws cannot be corrected by the 
Preparatory Commission. When a treaty, a statute or a law Is 
clear In Its direction, adoption of rules and regulations cannot 
change that direction. In Congress we frequently pass a statute 
that Is fairly simple and quite clear In Its stated purpose, yet 
sometimes rules and regulations are written that Interpret the 
statute In a manner contrary to Its clear Intent. The courts In 
the United States have generally struck down such rules and 
regulations on the ground that they are not consistent with the 
clear Intent of the statute. 

I also submit that If the defective portions of the 
Convention were somehow magically corrected by the Preparatory 
Commission In a manner to which the United States could agree, 
the other nations of the world would disagree. Would they not 
object and declare that this ts not what was negotiated for ten 
years, that the outcome of those negotiations cannot be 
corrected In a Preparatory Commission, and that the corrections 
do not conform to the Intent of the Convention? Of course, they 
would object, and I think that they would be correct In their 
objections. 
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The President has stated, and many members of Congress have 
agreed, that In the area of deep sea mining the Convention Is 
flawed because there Is no assured access to the mineral wealth 
of the oceans. The security of tenure of contracts Is lacklng; 
production Is uncertain; production controls are unacceptable; 
and technology transfer requlrenents are unfair and lmpractlcal. 
I could spend a great deal of time on each of these Issues, but 
I speak to experts: all of you know what our objections and our 
concerns In these areas happen to be. 

For Instance, on the question of technology transfer It Is 
not sufficient to say -- as Ambassador Richardson had Indicated 
-- that the technology Is not that compl Teated and wll I be sotd 
eventually on the commercial market. I submit that when we are 
considering this treaty we are not Just deal Ing with the law of 
the sea; there are Imp I lcatlons for future treaties and for 
future discussions on technology transfer. How about technology 
transfer In other areas that are sensitive to my country and to 
your country: microchips, or computers, or other scientific 
developments that wll I not be sold on the open market? I fear 
that the precedents and principles on which we agree In this 
Convention are going to be around for a long time and that the 
parties to an International agreement on technology transfer In 
the area of deep sea mining will be called upon In the future to 
agree to slmllar technology transfers In other areas. It would 
be pretty difficult to say why technology transfer In deep sea 
mining Is appropriate and why It Is not appropriate In other 
areas that are very sensitive to al I our countries• Interests 
and that we want to protect. 

In addition, the United States has some very serious 
problems with the make-up and voting In the Council and In the 
other forums which are going to make the real decisions with 
regard to the Convention and deep sea mining. The Council can 
be argued both ways. It can be said that as a leadlng consumer 
of the m I nera Is, the US w 11 I be assured a seat on the Counc 11 • 
But by whose standards are we the leading consumer of the 
minerals that wll I be mined? It depends on the standards that 
are used. I do not think that by any accepted standard we would 
be assured a seat on the Council, and that gives the Congress 
and the Administration some very legltlmate concerns. The 
present Convention Is defective and deficient In this respect. 

Contract approval can also be argued both ways, but In my 
view there Is a serious question as to whether a qual If led sea
bed miner would be able to obtain a contract to carry out sea
bed mining. Approval Is certainly not assured, as an 
appl !cation would be handled by the Legal and Technical 
Commission. Of course, If It rejects an appl lcation, we would 
have the right of trying to reverse that decision In the 
Council, but I think that the odds would be against us. So even 
at the very best there Is not assured access In the way In which 
we would llke to see It. 

Production llmltatlons are something that we consider 
unprecedented In any lnternatlonal commodity arrangements . We 
feel that they are Inappropriate. It Is not sufficient to say 
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that the US should not worry about the production eel I lngs 
because they are so high that they wil I never be reached. The 
fact that they exist wll I cause market distortions and affect 
Investment patterns, and they discriminate against developed 
countries In the area of sea-bed mining. 

I have already mentioned my concerns about technology 
transfer and these I consider most serious. 

The Review Conference provisions are also unacceptable 
because that Conference would be able to amend the Convention 
and we would be bound by those amendments without ever agreeing 
to them. I think this Is also a very Important flaw. 

Sane would make the argument that the United States and 
other countries have negotiated on this Convention for more than 
ten years in good faith, that the other countries have made 
concessions to the United States and that for these reasons we 
are somehow under a moral obi lgatlon to agree to It. That Is 
rldlculous. Along the way we have also made concessions In 
many, many areas in an effort to reach agreement on a treaty. 
It would be llke Congress working on leglslatlon and at the end 
of the session Speaker Tip 01 Nell I arguing to me that somehow 
should vote for the final package merely because we have been 
working on It for two years. That is certainly not a sufficient 
reason. The fact that we have worked very hard, very honestly 
and very seriously In a spirit of compromise does not 
necessarily mean that we have to support the final product. The 
final product has to be judged on It own merits -- and on those 
merits alone. That we worked so hard for so long Is not 
sufficient reason for any country to say that sanehow we are now 
bound to ratify the Convention. The Convention Is flawed. I 
wish that It had come out differently, but that Is our opinion. 

I am In agreement with sooiethfng that my good friend 
Ambassador Richardson said In his comments about the need for a 
treaty. I disagree with some of the hard-I lne Ideological foes 
of the Convention In the United States who say, 11We wll I never 
mover We wll I never compromiser" I think it would be far better 
to have an International agreement that governs two-thirds of 
the surface of the earth and It would be far better for us al I 
to be able to agree on an orderly system of governance for that 
large a portion of the world. I agree with Ambassador 
Richardson on the need tor an International order and I would 
agree further that such an order could probably best be clearly 
spelled out In an International treaty. 

But I would disagree that this Convention provides that 
type of agreement. And I would disagree that It Is in the 
interests of the United States to sign the Convention In Its 
present form. I think that the price to my country 
consrdering the Interests that we are concerned about -- Is too 
great and the rewards too I lttle. As I mentioned earl ler In my 
statement, that would also be my opinion If there were no system 
of rules and regulatrons to govern the sea In the absence of the 
Convention, but In my view there Is very little outside the deep 
sea mining part of the Convention that rs not already adequately 
covered by customary International law. Apart from the deep 
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sea-bed provisions, the Convention reflects In almost al I other 
areas a codification of the principles that have developed over 
the years by the nations that are most concerned with the use of 
the natural resources of the ocean. 

The United States does not take this position because we 
are big and strong -- of course not. We take this position 
because we think custanary Internat ional law has developed to a 
point that makes these prlnclples right and correct. Transit 
through straits, navigation, marine research, and martne 
pol lutlon -- those areas that are not pr esently covered by 
ex r st Ing custanary r nternat Iona I I aw -- I th r nk that they are 
being dealt with very properly In I lmlted treaties that cover 
those particular areas. We have not had such a huge number of 
problems In these areas that there is an absolute need for a 
treaty. 

I would also disagree with those who argue that somehow the 
US would rose Its rights under custanary International law 
merely because we refuse to sign and ratify a treaty that 
baslcal ly codifies customary International law. submit that 
customary Internationa l law could continue to govern our 
actions. 

I also take Issue with those who say that other nations 
have problems with the Convention too, that It Is, of course, 
not perfect, but that ft comes very close to serving th e needs 
of the world. I am fearful, as I mentioned before, that what we 
are writing In this treaty wll I become the basic doctrine to be 
fol lowed In other International agreements such as the treaty on 
Antarctic resources. What we do here wll I be remembered long 
after we have finished debating the points directly related to 
the law of the sea. 

In closfng, I recognize that the United States cannot go It 
al one In the International community. I recognize that the 
world and the community of nations Is rapidly changing and that 
the Interests today are different from those of twenty-five 
years ago or even a decade ago. I recognize th e needs and the 
rights of deve loping nations. But I reject the Idea that In 
order to protect the rights of other nations, my nation should 
somehow be cal led upon to make basic compromises -- and 
compranlses In areas that are of fundamental Importance to the 
United States as a sovereign nation. I think that we can do 
better than this Convention and I hope that we continue to work 
towards that end. Such an effort wou ld certainly have my 
support as one member of my country's national parl lament. 

Thank you very much for your attention. 

BERNARD OXMAN: Thank you very much. Our speakers now have 
the opportunity to exercise a right of rep ly. 

ELLIOT RICHARDSON: I can only say, Congressman Breaux, 
that I think you did the best you could have done In the 
circumstances with the case you had to make. 

As to the Convention being fundamentally flawed: I think 
you gave your posit ion away at the end In your very closlng 
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words when you said that the United States should not be cal led 
upon to make basic compranlses. Frankly, I do not see how the 
United States or anyone else can ever undertake to engage In any 
serious International negotiations unless It Is prepared to make 
basic compromises. 

As to my own observation In 1977 that the treaty was 
flawed, I would I Ike to remind you that I was referring to what 
was then cal led the Informal Composite Negotiating Text, and 
that In the period from July 1977 to the end of the August 
session of 1980 there were 138 changes made In the sea-bed 
mining provisions alone -- al I but seven of which were In favor 
of the Western lndustrlal countries. 

As to the proposition that the work of the Preparatory 
Commission Is Irrelevant to the criticisms that have been made 
of the text, I would I Ike to point out that fundamental to the 
compromises achieved, partlcularly In 1980, was the notion that 
a number of key Issues would be dealt with by regulation. It 
was also fundamental that the regulations emerging from the 
Preparatory Commission would take effect as binding regulatlons 
upon the Convention's entry Into force, and that they thereafter 
could be changed only by the Council. The provisions on Council 
procedures state that alterations of the regulations can be 
adopted only by consensus. The result Is that the regulations 
that come out of the Preparatory Commission wll I take effect on 
day one of the Convention and that, If the United States Is 
represented In the Council, they can be changed after that only 
with the consent of the United States. This means that the 
question of the US seat on the Council can clearly be determined 
by regulation because regulation Is Just as necessary here In 
order to make clear what "largest consumer" means as It would be 
under a US tax law. 

There Is similar opportunity to clarify by regulation the 
significance of the so-cal led pro-production clause In the 
article setting forth the general purposes of the lnternatlonal 
Sea-bed Authority. 

One criticism against the Convention which Is constantly 
being made In the United States Is that It provides for the 
sharing of the proceeds of deep sea mining with I lberatlon 
movements, Including the Pal&stlne Liberation Organization. The 
answer here Is that the regulations would expressly address the 
question of who Is el lglble, and It has been assumed by the US, 
as It was understood In the process leading to this language, 
that the United States would be able to prevent the Inclusion of 
the PLO In the drafting of the regulations. 

The same can be said with respect to the provisions 
Involving the approval of a contract and the clarification of 
the language -- If there Is any need for clarlflcatlon, which I 
personally doubt -- with respect to access and with respect to 
the transfer of technology. And as to that, lest there be 
anyone here who does not clearly understand It, the technology 
transfer provisions deal only with the sale ot technology, on 
fair commercial terms and conditions, subject to commercial 
arbitration of any dispute arising over that Issue. 

15 



'~ for one, am not concerned about the fmpl /cations of the 
Convention from the standpoint of Its precedent-setting Impact. 
In th e case of the deep ocean floor we are deal Ing with 
resources be longing to a global commons. To the extent that ft 
Is appropriate to regard outer space or Antarctica as a global 
commons, ft wll I again be appropriate to deal with the question 
of what ls fair as wel I as workable. And only a fair and 
workable agreement can be a unfversa l one. 

Finally, I would simply point out that al I of my remarks 
and al I of Congressman Breaux' remarks on sea-bed mining to this 
point have been focused solely on Part XI of the Convention 
Itself. As Ambassador Evensen said this morning, It can well be 
argued that the preparatory Investment provisions -- the so
cal led PIP provisions, carving out special treatment for the so
cal led pioneer Investors -- are substantially more favorable to 
the mu I ti national corporations of the Industrial lzed countries 
than the Convention itself. You wll I hear more on this tomorrow 
morning when the former Deputy Chief of the US delegation, Mr. 
Leigh Ratlner, explains the lmpl !cations of the PIP provisions. 

BERNARD OXMAN: Congressman Breaux. 

JOHN BREAUX: I really do not have a lot to add. With 
regard to the Preparatory Canmtsslon I would I Ike to say that 
there were many of us In Congress, and a l so In the 
Administration, who felt that when a treaty Is fairly clear In a 
number of areas, ft wll I not be possible to make substantial 
pol Icy changes in a group that Is going to write rules and 
regulations Interpreting what is fairly clear. In addition, If 
the rules and regulations adopted by the Preparatory Commission 
do In fact make changes that are of substance and that make the 
Convention more acceptable to the US, I venture to say that 
these new rules and regulations would not be adopted by 
consensus In the Council. Therefore, It would not be 
appropriate for us to try to make maJor changes In the 
Preparatory Commission -- changes that we were not able to make 
In a ten-year period of negotiations. Our experiences In 
Congress with sfmllar procedures have not been very good. 

On the Issue of revenue sharing tn relation to national 
I iberatton groups, I tend to agree with Mr. Richardson that this 
Is sc:methlng that could adequately be taken care of. I would 
a lso point out that there are a number of developing countries 
that are making substantial progress right now on a 
reciprocating states agreement, which would be lfmited 
legislation directed at trying to orderly manage deep sea mining 
around the world. The legislation I Initially Introduced In 
Congress provided for revenue sharing for al I the nations of the 
world in respect of deep sea mining. This Is not something that 
many people tn the US disagree with; they recognize that there 
are some common heritage prlncfples that need to be addressed 
and, at the time the legfslatlon was Introduced, we thought 
revenue sharing was an appropriate way to do so. 
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BERNARD OXMAN: Thank you, gentlemen. We now have a I fttle 
time for discussion fran the floor . Ambassador Kolosowski. 

IGOR KOLOSOWSKI: Thank you, Mr. Chairman: 
First of al I, I would I Ike to thank the organizers of this 

conference for Inviting me to this forum. With your perm issi on , 
Mr. Chairman, I would I Ike to Introduce some foreign country 
views Into this domestic debate between one Republ lean and one 
Democrat of th e United States. I do so In my private capacity 
and not as a member of the Soviet delegation during nine years 
of the Conference. I do not speak as an ambassador, but simply 
to try to contribute to the purpose of this meeting, which Is to 
discuss the Convention and the future of the uses of the ocean 
and Its resources. 

The debate so far has been for and against the Convention. 
We have Just I fstened attentive ly to an explanation why the 
United States opposes the Conventi on and rejects ft. There were 
some reasons and considerations: transfer of technology, 
lfmltatfon of production, d lfffculty of access, control, and so 
on. But are these al I the reasons why the United States rejects 
the Convention? I do not think so l Therefore, let us try to 
analyze the main reason why one country accepts the Convention 
and supports It, whlle some other countries -- the United States 
In particular -- reject the Convention and do not sign it. 

Mr. Evensen already noted that the main task of the 
Conference, as decided by the United Nations, was to prepare a 
convention which coul d prevent chaos In th e world ocean and to 
estab l lsh a legal order In th e ocean, and In this way to 
contrib ute to International peace, security, and cooperation. 
This was the main task of the Conference and this was t he main 
a im of the Convention. The Convention as It now stands reflects 
this aim. The Convention as a whol e, Its articles, Its preamble 
-- al I say that Its aim ts to rei nforce International order, 
peace and security and to prevent chaos In the ocean. This Is 
precise ly th e reason why 125 states are In favor of thi s 
Convention why they adopted ft and signed rt. This becomes 
very clear ft you read the records of the last session of the 
Conference on the law of the Sea In Montego Bay when 122 
representatives of different countries expressed their appr a isal 
of the Conference and explained why they would subscribe to the 
Convention and why they woul d sign It. 

What, then, of th e United States rejection of th e 
Convention? By logic those who reject th e Convention do not 
want to contribute to peace, stabfl lty, and cooperation. Why? 
What Is the explanation tor this position of the United States? 
Sane people say -- and Mr. Richardson took that approach -- that 
ft was a mlscalculatfon of the American administration, an 
erroneous perception of the nature of the Convention and the 
compromises adopted at the Conference. This may be so, but Is 
It a coincidence that the United States began to reject the 
Convention two years ago, precisely at the moment when the 
present Administration came to power In Washington? No, ft Is 
not a coincidence, because the United States position towards 
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the Convention Is an Integral part of the foreign pol Icy of the 
present United States Admlnlstrat ,lon. It rejected a lot of 
agreements and understandings -- SALT II, tor Instance -- and It 
rejects the United Nations Convention on the Law of the Sea, 
which exempl lfles the posslbll ttles of cooperation between al I 
nations and al I socio-economic systems and of reaching agreement 
based on equal Tty -- I under! lne equal fty -- and mutually 
acceptable principles. 

It ts not a coincidence that the Untted States rejected 
other compromises and agreements based on equal lty and mutual 
benefit. It was clear during two fast years of the Conference 
that the United States demanded from the Conference the 
Introduction of changes Into the draft Convention that would 
give unilateral prlvtleges to the United States. That demand 
was rejected by the Conference by an overwhelming majority. It 
Is preclsefy this which explains why the United States has 
rejected the Convention. 

One of the earl fer speakers rightly said that we are In the 
same boat -- we wll I die together or survive together. Yes, we 
are In the same boat. This Is the earth. We wfll live here, 
survive together -- or we wll I die In the flames of atomic war. 
The Law of the Sea Convention ls a contribution to survival, to 
strengthening peace and cooperation based on equal lty and mutual 
benefit. This Is why so many countrtes from al I geographical 
reglons and trom al I socio-economic systems speak In favor of 
the Convention and try to support It and Implement It. So I 
hope that those who decided not to adhere to the Convention wll I 
at least not ~ndermlne the Conventton, that they wtl I refrain 
from vfolattng the Conventton, and that they wll I not prevent 
other countries -- the absolute majority of states -- from going 
ahead with the Convention and the creation of the lnternattonal 
Sea-bed Authority. 

BERNARD OXMAN: Thank you Ambassador Kolosowskl. Does 
either of our panel lsts wish to comment? 

JOHN BREAUX: I want to make very clear that I am not for 
chaos and confusion. I think that In the area of the peaceful 
uses of the oceans the world has been served very wel I by 
existing customary tnternattonal law . If there were chaos and 
confusion In the oceans of the world, I could perhaps agree with 
the view that without the Convention chaos and confusion would 
continue. But that ts not the situation and that never was the 
situation. 

As to the statement that the present US position was 
adopted when President Reagan came Into office, I would I Ike to 
make It very clear that certatnly my position and my objections 
to the developing convention were establ lshed when President 
Reagan was stll I riding horseback In Cal ffornla. The domestic 
deep sea-bed mining legislation was adopted by Congress and 
sJgned Into law during the previous administration. So I think 
that It Is Improper to say that somehow the US has drastlcal ly 
changed Its position with the advent of thfs particular 
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LUNO!EON SPEE~ 



BERNARD OXMAN: Our luncheon speaker today has had a long 
and distinguished career at the United Nations, representing 
Sierra Leone at the Third U.N. Conference on the Law of the 
Sea, where he also served as chairman of the African group with 
great distinction and effectiveness, and now representing his 
government at the United Nations. It ts a great honor to 
Introduce the first of the four outstanding friends and 
col leagues that we are fortunate to have as our luncheon 
speakers this week, Ambassador Abdul Koroma. 

23 



lliE FUTURE OF lHE COMt-ON HERITAGE OF MANKIND 

Abdul Korana 
Permanent Mission to the United Nations 

Sierra Leone 

One reason why was buoyed to accept the tnvttatton to 
speak on this topic was the positive and confident way tn which 
It was formulated. For my part, I do not consider the topic 
pet(tlo prlnclpll. On the contrary, ft ts a confident 
reaffirmation of a regime which now enjoys recognition and 
acceptance on the part of the overwhelming majority of states, 
as reflected In their signing of the United Nations Convention 
on the Law of the Sea In Montego Bay on December 10, 1982. 

As we all know, after more than nine years of Intensive and 
painstaking negotiations In one of the most representative 
conferences ever held under the United Nations auspices, 119 
states signed on that day the Convention on the Law of the Sea. 
The signatories were drawn from all the regions of the world, 
Including states with different socio-economic and pol ltlcal 
systems, Industrial tzed and developing countries, coastal and 
land-locked states, and states with special geographical 
characteristics. By signing the Convention al I 119 states 
affirmed that the resources of the sea-bed beyond nattonal 
jurisdiction constitute the common herrtage of mankind. 

But then the Issue Is not only one of numbers. Most 
Important Is that the future of the common heritage Is assured 
because It meets the needs and Interests of both the 
tndustrral lzed and the developing countrtes. This rs further 
buttressed by virtue of the fact that an rnstltutlon -- namely: 
the International Sea-bed Authority and the Enterprise -- has 
been stipulated to ensure the ratfonal and efficient 
exploitation and management of the resources of the sea-bed, 
lncludrng the protection of the marine environment. 

Despite this obvious assertion, you have, nevertheless, 
asked me to discuss the future of the regime. But In order to 
pursue thrs question further -- and noiwlthstandlng what 
Nietzsche might have said -- It wll I be worthwhile to look Into 
the past of the common heritage principle rn order to trace Its 
genealogy or Jts pedigree. The reason for this Is simple: 
having stated the conclusions so early, ft ts necessary to 
marshal I the evrdence. The best way to go about this Is -- In 
my view -- to garner from drverse pronouncements a synoptic and 
consistent statement on which the legal lty of the principle was 
constructed until It was eventually wrftten Into the Conventlon 
ltsel f. 

Much has been written about the origin and theoretrcal 
foundation of the common heritage prlnclple. The concept Itself 
has been attrrbuted to some leading Jurists of the last century 
who had maintained that certain resources of the sea belong to 
mankind as a whole and cannot therefore be appropriated by any 
state or person. But for our own purposes, the common heritage 
principle rs of more recent vintage. Technologtcal advancement 
coupled with the desperate economic pl lght of the poor countries 
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have been the catalyst. In the 1960 1s technological development 
had made It possib le, not only for the continental shelf, but 
also for the sea-bed beyond to be explored and Its resources 
exploited. It was In order to prevent Its exploitation and even 
occupation by only those who possessed such technology that the 
US declared In July 1966 that 

under no clrcumstances, ••• must we ever al low the 
prospect of the rich harvest and mineral wealth to 
create a new form of colonlal competition among the 
maritime nations. We must be careful to avoid a race 
to grab and hold the lands under the high seas. We 
must ensure that the deep seas and ocean bottoms are, 
and remain, the legacy of ill human beings ••• 

Thus, even before the commencement of the Third Law of the Sea 
Conference, one of the matn protagonists of that meeting had 
cal led, first, for International cooperation In the exploration 
and exp I of tat I on of the sea-bed and Its resources; second 1I y, for 
Its non-approrlatfon; and thirdly, for the sea-bed and Its 
resources to remain the common heritage of mankind as a whole. 

At about the same time, the developing countrl~s were 
beginning to manifest Interest In the economic potential of the 
oceans and In marine activities. It was also at this time that 
Ambassador Pardo, on behalf of Malta, proposed to the General 
Assembly of the United Nations that the sea-bed beyond national 
Jurisdiction must be Internationalized to prevent Its 
appropriation and partitioning by states that had acquired the 
technology for Its exploitation. Pardo also proposed that part 
of the revenue to be derived from the exploitation of the 
resources of the sea-bed should be utll lzed to aid the 
development of the poor countries and to finance the United 
Nations. Finally, In order to provide a structure or 
Institution for these proposals, he cal led for the esta'bl lshment 
of an International agency to regulate, supervise and control 
al I act iv It I es rel atl ng to the ,area beyond natl ona I 
Jurisdiction. These Initiatives were formalized In General 
Assembly Resolutlon 2340 of December 18, 1967, which recognized 
the existence of the area beyond national Jurisdiction. That 
resolution also mandated the committee thus set up 

to Indicate practical means to promote International 
cooperation In the exploration, conservation and use 
of the sea-bed and ocean floor and sub-sol I thereof 
and their resources. 

Later this mandate was extended to Include the 

study and elaboration of legal principles and norms 
which would promote lnternatlonal cooperation In the 
exploration and use of the sea-bed and the ocean floor 
and the subsoil thereof, beyond the I lmlts of natlonal 
jurisdiction and to ensure the exploitation of their 
resources for the benefit of mankind, and the economic 
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and other requirements which such a regime should 
satisfy In order to meet the Interests of humanity as 
a whole. 

Speclflcal ly, there was a cal I to elaborate a regime for the 
area beyond the llmlts of natlona l Jurisdiction. The result was 
Incorporated In the now famous General Assembly Resolution 2749 
entitled: "Declaration of Principles concerning the Seabed and 
Ocean Floor and Sub-soll thereof beyond the Limits of National 
Jurisdiction." Resolution 2749 which was adopted by a vote of 
108 to 0, with 14 abstentions, provided for the non
appropriation of the sea-bed beyond the I lmlts of national 
Jurisdiction, for the use of Its resources to promote the 
development of the developlng countries, and for the 
establ lshment of an lnternatlonal Sea-bed Authority to regulate 
the exploitation of the sea-bed and Its resources. 

It was on the basis of this widespread understanding and 
commitment that the Third United Nations Conference on the Law 
of the Sea undertook Its arduous and painstaking negotiations, 
resulting In the adoption of articles 136 and 137 of the 
Convention. Article 136, as al I of us know, stipulates that the 
Area and Its resources are the common heritage of mankind, while 
article 137 stipulates that 

1. No State shall claim or exercise sovereignty or 
sovereign rights over any part of the Area or Its 
resources, nor shal I any State or national or 
Jur idical person appropriate any part thereof. 
No such claim, exercise of sovereignty or 
sovereign rights, nor such appropriation shal I be 
recognized. 

2. Al I rights In the resources are vested In manktnd 
as a whole, on whose behalf the Authority shal I 
act. 

3. No State or national Juridical person shal I 
claim, acquire or exercise rights with respect to 
the minerals recovered from the Area except In 
accordance with the Convention. 

To date, 121 states have signed the Convention, which 
Includes the above-c ited provisions. 

My purpose of tracing the genealogy or the pedigree of the 
common heritage principle Is to demonstrate that al I along the 
I lne -- be It In the form of a uni lateral declaration or the 
adoption of a General Assembly resolution or through the signing 
of an internatlonal convention -- the prlnclple has received 
recognition and acceptance from the overwhelming majority of 
states of the world, Industrial lzed as well as developing states 
with different socio-economic systems, as wel I as coastal and 
land-locked or states with special geographical characteristics. 

But notwithstanding such an overwhelming endorsement of the 
principle by an overwhelmlng majority of states, a number of 
Industrial lzed countries have decl lned to sign the Convention. 
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They have lnstead adopted unllateral sea-bed mlntng leglslatton 
with a view to eventually concluding a mtnl-treaty under which 
they would coordinate their sea-bed m(nlng laws and Issue 
I fcenses to companies I Inked to their lndlvldual states, or 
under their control, to undertake deep sea-bed mining. In other 
words, these countries do not consider themselves bound by the 
provisions of the Convention on sea-bed mining; and they Intend 
Instead to carry out sea-bed mlntng outslde the framework of the 
Convent I on. 

Before going on to consider the possible lmpl !cations of 
such a move for the common heritage prlnclple, I should state 
that, as a result of the universal endorsement which the 
Convention has recel~ed, ft has been possfble to convene the 
Preparatory Commission for the International Sea-bed Authority 
and for the lnternatfonal Tr,Jbunal for the Law of the Sea. 
Among the numerous functions of the Preparatory Commission are 
the drafting of rules, regulatfons and procedures on conditions 
of prospecting, exploration and exploltatlon to be submitted to 
the Authority and to be appl led provtslonal ly by It, pending 
their approval. In accordance with Reso'I utton 11 which governs 
preparatory Investments In activities relating to polymetal lie 
nodu I es, It Is for the Preparatory Comm I ss I on to recogn 11 ze the 
status of a pioneer Investor of a state or mining consortium 
that has expended the sum of US $30 mil I Ion by January 1, 1983. 
The Preparatory Commission held Its organizational meeting In 
Kingston, Jamaica In March and Aprll of this year. Appl (cations 
have since been submitted to It by potential pioneer Investors. 
It Is, therefore, obvious that the Law of the Sea Convention has 
not merely remained on paper. A number of countries have also 
ratified It and undertaken action for Its lmplementatlon. 

Therefore, analyzing the situation In terms of the common 
heritage of mankind, the position Is as follows. There Is, 
first of all, an lnternatfonal regime for the sea-bed and Its 
resources beyond national Jurisdiction which has received the 
overwhelming support of the vast majority of states and which Is 
to the effect that the sea-bed and Its resources beyond the 
I lmlts of national Jurisdiction belong to mankind as a whole. 
An International Sea-bed Authority has been set up to regulate 
exploltatlon. Secondly, the Preparatory Commission Intended to 
fact I ltate the entry Into force of the Convention Is already 
operating. Thirdly , there Is a purported attempt to set up a 
rival regime to the Sea-bed Authority for the mining of the sea
bed. 

It Is my view that the same area cannot have a dual status 
or two regimes. There must exist an obJecttve regime for the 
maritime space beyond nattonal Jurisdiction -- Just as there ts 
an objective regime for the high seas Itself. Furthermore, Its 
status can only be establlshed by a majorfty of the states of 
the world community. The position ts slmllar to a Jus lo Cffll, 
In which ownership of a thing precludes others. It ts, 
therefore, submitted that only one status can exist for the 
maritime space beyond national Jurisdiction. The fact of the 
matter Is that most of the states of the world -- Asia, Oceania, 
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Africa, Latin America, Eastern Europe, India and China -- have 
signed the Convention. Those signatories represent an 
overwhelming majority of mankind. They have endorsed the common 
heritage principle as expressed In the Conventl<on. It Is, 
therefore, the Convention alone that can establ lsh a val Id and 
Internationally recognized regime for the sea-bed and Its 
resources. It Is In this sense that I would l Jke to submit that 
the future of the common heritage of mankind Is assured and that 
any attempt to set up an alternative regime wll I be untenable. 

On the other hand, It Is a fact that sane lndustrla l lzed 
countries are unhappy about certain aspects of the sea-bed 
mining provisions of the Convention. Such concerns are by no 
means uniform, but they can nevertheless be addressed within the 
fol lowing framework. 

There Is a general consensus among al I states that the 
resources of the sea-bed beyond national Jurisdiction belong to 
mankind as a whole and that part of those resources must be 
utilized to aid the development of the poor countries. :1 wil t 
mention here that even the US Deep Sea-bed Hard Mineral 
Resources Act of 1980 recognizes the common heritage of mankind 
principle. Therefore, If what Is being asked for Is not the 
abandonment of the common herftage or the unscrambling of the 
entire Convention, It Is my view that the Preparatory Commission 
provides a forum conyenfens to Iron out whatever differences 
remain In constructing a universally acceptable regime for the 
sea-bed. In this way the interests of the entire International 
community wfl I be served. 

Industrial lzed countries, Including the United States, have 
a vital role to play In meeting the objectives of the common 
heritage of mankind, as set out In the Conventfon. To translate 
the common heritage Into meaningful and material terms, ffnance 
and technology wll I be absolute requirements. The 
Industrial )zed countries are, therefore, pivotal In translating 
the common heritage of mankind Into materfal terms and there Is 
a price to be paid for this. We bel leve that the present 
Convention meets their needs and Interests. It provides them 
with unimpeded access to the resources of the sea-bed, some 
would even say In perpetuity. It al lows them to compete 
effectively with the Enterprise~ I do not bel leve that there 
are Issues that cannot be Ironed out to the mutual satisfaction 
of al I parties to the Convention. 

There Is stll I a time and place to engage In consultations, 
namely In the Preparatory Commission. It, t herefore, behooves 
us al I to work assiduously to make a success of the Preparatory 
Commission as was the case In the Conference Itself. The future 
of the common heritage of mankind Is contingent on the 
successful outcome of the work of the Preparatory Commission. 
Al I states -- Industrial lzed and developing -- by agreeing to 
work together within the framework of the Preparatory Commission 
can find solutions to whatever outstanding problems there may 
be, thus ensuring the attainment of the material objectives of 
the common heritage of mankind. 
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PART 11 

1HE SIGNIFICANCE OF 11-lE CONVENTION 



INTRODUCTORY REMARKS 

Jens Evensen 
Ministry of Foreign Affairs 

Government of Norway 

Distinguished delegates: 
We wll I now start the pane l on the three main committees 

that were at work throughout the Conference. As you al I know, 
the work of the Conference was performed through these 
committees. The First Committee dealt with Part XI and the 
relevant Annexes to Part XI -- that Is, the International sea
bed area. The Second Committee dealt with the more tradltlonal 
topics pertaining to the law of the sea In Part I I to Part X, 
Including such Innovations as the economic zone concept and the 
archlpelaglc states concept. And then we had the Third 
Committee, which dealt with three main topics: Part XI I on the 
preservation of the marine environment, Part XI I I on marine 
scientific research, and Part XIV on the transfer of marine 
technology. 

In my keynote address this morning, mentioned how 
fortunate the Conference has been - - and the United Nations has 
been In finding the right persons to accomp l lsh Its main 
tasks. It Is, therefore, a very special pleasure for us today 
to have present here two of the three committee chairmen. 
Throughout the Conference, Ambassador Paul Engo was the chairman 
of the First Committee and Ambassador Alexander Yankov was the 
chairman of the Third Committee. The cha i rman of the Second 
Committee, Ambassador Aguliar, Is unfortunately unable to 
participate. Instead, we wll I have a Norwegian legal scholar: 
Carl August Fleischer has stepped In at short notice and wi t I 
dea l wlth the questions of the Second Committee. 

Our first speaker ts Ambassador Paul Engo, whom I have 
known for many years, even before the work of the Law of the Sea 
Conference. I met him first when he acted as president of the 
Sixth Committee In the United Nations, a task he performed with 
unique excellence. It Is a great pleasure for me to ask a 
towering figure In more ways than one to address you on First 
Committee matters. It was the most troublesome of the 
Committees, but he weathered al I the difficu lties with his 
famous stamina. I would also thank you , Ambassador Enge, for 
tearing yourself away from al I your major commitments In your 
home country, Cameroon, and coming here halfway around the globe 
to participate In our conference. 

Our second speaker Is Professor Carl Aug ust Fleischer of 
Oslo University, who had the qual ltlcatlons and the wll I lngness 
to fll I In on one day's notice when Ambassador Aguliar became 
11 I. I am sure that you al I know Professor Fleischer's name. 1 
have had the pleasure of working with hi m In the Legal 
Department of the Norwegi an Foreign Ministry for many years, and 
I benefited from that cooperation more than he did. We are very 
gratef ul to him, and are anxious to listen to one of the great 
scholars In the f ield of the law of the sea. 
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Our third speaker Is Ambassador Alexander Yankov of 
Bulgaria. We have shared many pleasures -- and concerns -- in 
relation to the Law of the Sea Convention throughout many years 
of cooperation. In his quiet and confident manner, Ambassador 
Alexander Yankov piloted us through some of the pol ltlcal ly most 
difficult waters of the Conference, especially with regard to 
the protection of the marine environment against pol lutlon and 
the explosive Issues of marine scientific research. Alexander 
Yankov is also known as an outstanding draftsman of 
International treaty texts. The Law of the Sea Conference 
benefited from his faculties In this respect to such an extent 
that In my respectful opinion, the articles on these two topics, 
by sheer excellence of draftsmanship. wll I be establ !shed 
quickly as general princip les of International law. Al low me to 
add that the International Law Commission of the United Nations 
benefits In the same manner from Alexander Yankov: I can 
testify to the contributions he makes every day during our 
meetings in Geneva to the progressive development of 
International law through the International Law Commission. 
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ISSUES OF FIRST a>MMITTEE AT UNCLOS I I I 

Ambassador Paul Bamela Engo 
Chairman of the First Committee, UNCLOS I II 

Permanent Mission of Cameroon to the United Natfons 

My bfas Is -- and I bel leve It to be natural and sound 
-- my deep-felt bel lef that we I fve fn a perfod of 
world hfstory when ft ls an essentfal task of mankind 
to strengthen International sol ldarlty, col laboratlon 
and organization -- even at the expense of unfettered 
sovereignty. 

Edvard Hambro.* 

BACKGROUND 

The genesis of our contemporary preoccupatfon with 
International regfmes tor the deep sea-bed may be traced to the 
actfvatlon of national Ism concerning the area In the mid
forties. The ravages of the global wars had their serfous 
repercussions on the econooiles and capabll ltles of maritime 
powers. These wars also appear to have stimulated research
orfented programmes that ushered In an era of unprecedented 
advancements In science and technology. These In turn opened 
new vistas of knowledge about the universe, especfal ly the 
resources of our planet Earth. 

With de facto monopoly of thfs knowledge In the hands of a 
prlvlleged few, ft was easy to maintain secrecy regarding the 
scope and nature of these resources. National security 
Interests demanded for most that access to the new source of 
resources be guaranteed, while mafntalnlng the existing 
lnexpensfve ones In the less-developed world. With the rate of 
Increase In consumption of mineral resources had come a 
dfsquletlng dependence on those exlstfng sources. The trend had 
to be arrested because of the potential for dlsruptfon In the 
balance of global power. It was clear that direct access to 
these resources fn areas brought within natlonal Jurlsdlctfon 
would enhance the consol ldatlon of natfona l power and 
capabll ltles. 

To gfve permanency to assumed rights to appropriate, It 
became necessary In the first Instance to attach sane credible 
form of legal tty. Given the unsettled problem of the function 
of law In lnternatfonal relations, Justifications were sought 
for recognizing legal rights, based sometfmes on natural 
phenomena and often on ratlonal pol ltfcal thought. The world 
would receive the declaration Issued by one of the "super 
powers" In the bf-polar system, the Unfted States, that "efforts 
to discover and make available new suppl Jes of these resources 
should be encouraged" [1]. It would further reiterate that 
natfon's view: 

that the exercise of Jurisdiction over the natural 
resources of the subsoil and sea-bed of the 

33 



continental shelf by the contiguous nation is 
reasonable, and Just, since the effectiveness of 
measures to utll lze or conserve these resources would 
be contingent upon cooperation and protection from the 
shore, since the continental shelf may be regarded as 
an extension of the land-mass of the coasta l nation 
and thus naturally appurtenant to It, since these 
resources frequently form a seaward extension of a 
pool or deposit lying within the territory, and since 
self-protection compels the coastal nation to keep 
close watch over activities off Its shores which are 
of the nature necessary for util lzatlon of these 
resources. 

Based on this reasoning, President Truman would proclaim 
that the natural resources of the subsoil and sea-bed of the 
continental shelf [2] beneath the so-cal led high seas, but 
contiguous to the American coasts, henceforth appertained to the 
United States, subject to Its Jurisdiction and control. 

Just as history Is said to be what victors say It is, legal 
theory has tended to respond to the perspectives of the 
strongest. Thus, rather than mount any significant opposition, 
nations used this " legal theory" to make similar proclamations. 

We observe, for example, the agreements entered Into by 
Chile, Ecuador and Peru regarding the exploration and 
conservation of the maritime resources of the South Pacific. 
They, too, would fol low reasoning that was not dissimi lar, 
dee I ar i ng that: 

owing to the geological and blologlcal factors 
affecting the existence, conservation and development 
of the marine fauna and flora of the waters adjacent 
to the coasts of the declarent countries, the former 
extent of the territorial sea and contiguous zone is 
Insufficient to permit of conservation, development 
and use of those resources, to which coastal countries 
are entitled [3]. 

These Governments consequently proclaimed "as a principle 
of their international maritime pol icy" that each of them 
possessed "sole sovereignty and Jurisdiction over the area 
adjacent to the coast of Its own country and extending not less 
.±b..a.n 200 nautical mlles from the said coast." The proclamation 
specified that this included the ocean floor and the subsoil 
thereof. 

These resultant claims by various nations, vividly 
motivated by subjective national Interests, were obviously not 
Inspired by the utopian quintessence of Jeremy Bentham [4]. 
Economic considerations -- rather than strategic or, broadly 
speaking, political factors -- would appear to have been the 
deciding factor [5]. 

What was claimed by the Latin peoples of the Americas, for 
instance, was "patrimony" with regard to the "resources," the 
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basis of which went beyond the mere assumption of rights thereto 
under a declaratory act of a state. The rights were attached to 
states by virtue of their birth as coastal states. It became 
clear that the scope of divergent Interests would lead to 
confl ictlng cl alms of Jurisdiction. 

The lnternatlonal Law Commission [6] became a forum for 
testing Ideas and working out compromises. The Commission's 
final draft formed the basis for the del lberatlons of the mainly 
maritime nations assembled at the first UNCLOS at Geneva in 
1958. The results of the work of the Conference's Fourth 
Committee [7] launched the Continental Shelf Convention. 

With the Geneva Conventions, many alternative ideas 
disappeared. The exploltabil lty test Introduced by the 
Continental Shelf Convention opened the gate to competing 
interest s in areas normally outside claimed Jurisdi ct ion. 
Staggering developments In science and technology would 
complicate international legal principles, expose them to 
frustration and move them beyond recognition. 

The Conventions -- as a codification and development of the 
customary law and practices of maritime powers -- could not 
withstand t~e advent of many new nations and the vocal hostll ity 
that their crop of economic and security interests Infused. The 
race for the resources of the deep sea-beds was seen as a 
maritime repeat of the despicable scramb le tor Africa and, as 
such, provocative of contemporary economic and social 
misgivings. 

The growing apprehension of dangerous and disruptive 
cont 11 ct, resu It Ing from both this menacing "scramb I e" among the 
Industrial lzed nations and the mil ltary uses of the ocean floor, 
made the timely address of Malta's Ambassador Arvld Pardo at the 
U.N. General Assembly such a historic landmark. U.S. Ambassador 
Christopher Phil lips [8] was to admit that although "legal ly 11 

[9] the US could rely on the exploitabil ity test to extend 
Jurisdiction unilaterally, the "uncertainties surrounding sea
bed boundaries, and .•. the great opportunity the International 
community now has to rectify the inequities of the law of the 
sea •.• " presented a better alternative for "states to renounce 
under a treaty al I national claims beyond the 200-meter lsobath, 
leaving the International sea-bed area as the widest area 
possible." 

Ambassador Phll lips may have opened a large window In 
Introducing the spirit of the Nixon proposals, but subsequent 
negotiations demonstrated that the main door to the 
accommodation of diverse perspectives of national Interest 
regarding sea-bed resource exploitation remained repel llngly 
shut. In spite of the Declaration of Principles (10] that was 
adopted -- without a sing le dissenting vote -- to provide 
definite guldel Ines to the negotiating effort, we were treated 
to a painful parade of that diversity, exhibiting at its worst 
the characteristic of retrograde nationalism that mocks peaceful 
co-existence In contemporary lnternatlonal relations. 

This situation, however, was not to prove too obstructive 
in the long term. It infused a desirable sense of real Ism. To 
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attract universal endorsement, a new convention on the /aw of 
the sea had to be seen to have taken Into f ul I account a l I 
Interests stated or cl a imed. Each view had to be Introduced 
into a "fair hearing" chamber, where It met con-temporaries with 
similar as wel I as divergent perspectives. A proponent tamed by 
such experience was subsequently persuaded to shy away from 
repetitions that left hi m wondering whether he was trying to 
convince hi msel f about acceptabil Tty. 

In the long run, the protraction of debate and negotiations 
paid of f. The Montego Bay Convent ion, with t he accompanying 
Resolutions, ls not an attempt to presenT the originaJ 
viewpoi nts of any single nation or group. It presents the 
productive results of a decade of pragmatism, the rewards of 
accommodation , and the atta i nment of constructive compromi se In 
the pursuit of universal aspirations for International peace 
through legal order for ocean space. The dynamics of the 
negotiations eluded those who did not have the privilege of 
participation. For this reason, without succumbing to 
exasperation, we must Inform those who begrudge the Convention 
In Ignorance of the methodo logy and the packages which provide 
Its foundations. 

THE MANDATE OF THE FIRST COMMITTEE 

The mandate of the First Committee derived from that given 
to Sub-Committee I [ 11] In accordance with agreements reached 
regarding the organization of the work of the Committee on the 
Peacefu l Uses of the Sea-bed and Ocean fl oor beyond the Limits 
of the Nationa l Jurisdiction [12]. It reads as fol lows: 

To prepare draft treaty articles embodying the 
internati onal regime -- Inc l uding an international 
machinery -- for the Area and the resources of the 
sea-bed and the ocean floor, and the subsoil thereof, 
beyond th e limits of the nati ona l Jurisdiction, taking 
into account the equitable sharing by al I States In 
the benefits to be derived therefrom, beari ng in mind 
the special Interests and needs of the developing 
countries, whether coastal or landlocked, on the basis 
of the Declaration of Principles Gover ning the Sea-Bed 
and the Ocean Floor and the Sub-Sol l thereof beyond 
the Limits of National Jurisdiction, economic 
impl !cat ions resulting from th e exp loi tation of th e 
resources of the Area (Resolution 2750 A (XXV)), as 
wel I as the particu lar needs and problems of 
landlocked countries (Resolution 2750 B CXXV)) . 

PROBLEMS 

One important feature was clearly evident as the United 
Nations estab l I shed the Sea-bed Committee. The debates gave the 
impression of a North-South dialogue with divergent perspectives 
and objectives fol lowing archetypal I Ines . For the 
Industrialized countries, It appeared to be part of the eternal 
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struggle among nations for access to power and wealth. The 
common good of mankind as a whole was not a priority Item on the 
agenda. They were speaking from positions of technological and 
economic strength. They seemed to be preoccupied with rivalry 
among themselves. For the young nations of the Third World, it 
was a fundamental matter of survival: a struggle for the right 
to participate In the sharing of benefits, keeping a watchful 
eye on their worsening economic malaise. The priority Item was 
the collective Interest of mankind as a whole, from which they 
held hopes of equity. 

The universal endorsement of the proposition that an 
undefined "common heritage" concept attached to the pol ltico
Jurldical status of the deep sea-beds seemed at first to bring a 
strange sense of comfort to the developing and developed 
countries alike, each lured to II lusory vistas of national wet I
being In an emerging legal consensus. It most certainly brought 
with it grave problems of perspectives based on divergence of 
interests and nationalist sentiments. It was fortunate that al I 
sides [13] shared the common aspiration for a universally 
recognized International law In ocean space in general, and over 
the area and resources of the deep sea-beds in particular. 

The Industrial I zed countries saw sufficient vagueness In 
the "common heritage" concept, which permitted of convenient 
interpretations. The theories of res •YI lius and res communls 
provided the only two viable approaches to its definition. With 
respect to access, It made no substantive difference for those 
who enjoyed absolute monopoly of the technological means of 
recovering the resources so critical to their economies. The 
1958 Geneva Convention on the Continental Shelf had introduced 
the exploltabll lty test, which could be rel led upon to extend 
that access wel I beyond the normal area covered by national 
sovereignty. The attitude may be categorized as an emphasis on 
the acceleration of development of resources and active 
encouragement of private investment In exploration [14]. Some 
also suggested a fall-back to rights based on "customary 
I nternat Iona I I aw" Ideas of freedom of the h I gh seas. 

From the viewpoint of these countries, an international 
review of the relevant Geneva Convention was necessary for two 
main reasons. The first was to minimize or avoid conflict 
deriving from competing claims and interests among states, as 
part of a process of reconciling contentious uses of the marine 
environment [15]. The exercise, tor our purposes here, focused 
mainly on major questions relating to mineral development [16]. 
The second was to give thought to the problem posed by the 
outcry of the developing countries for equitable sharing of 
benefits. The determination of appropriate policies was a 
difficult matter In I ight of the bitter internal debate within 
the industrial lzed countries, the uncertainties surrounding the 
nature and economic vlabil lty of each of the minerals to be 
extracted from manganese nodules, and the existence of 
information gaps on trend data regarding economic activities In 
the general area of the ocean floor, including the continental 
shelves around the globe. 
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The developing countries came to the global dlalogue 
determined to ensure that they were not left out of the 
activities In the deep sea-bed area. For them, the common 
heritage concept meant lndlvlslble "Joint ownership" by mank'ind 
as a whole of legal property. The "freedom of the high seas" 
had In effect meant simple freedom of mobll lty and of 
exploitation of resources for maritime powers with technologlcal 
capab 111 t I es. The 1958 Geneva Convent Ions were ,a mere 
codification of the customary practices of those maritime 
nations, coupled with their "progressive development" In the 
exploltablllty test. The llne of reasoning presented by the 
Industrial lzed countries was unacceptable. The old theories of 
res null [us and res commynls were also considered Inappropriate. 

The young nations [17] would emphasize not only their .t1.gb.± 
to benefit from activities In the International sea-bed area but 
also a principle that there had to be an active promotion of 
their effective partlclpatton In those activities. The "common 
heritage" concept symbol I zed "· •• the hopes and needs of the 
developing countries •••• [the] benefits would help to dissipate 
the harsh lnequal !ties between the developed and the developing 
countr I es" [ 18]. It wou Id be categor I zed as "a usef u I ra I I y Ing 
cry," symbo I I z Ing the Interests, needs, hopes, des I res and 
objectives of al I peoples [19]. 

A protracted debate on the definition of the concept, If 
permitted, would have been unproductive. In the Introduction to 
the Informal Slngle Negotiating Text [20], the First Committee 
Chairman stated his vlew that It was dlfflcult -- and In fact 
unnecessary -- to resolve the question of defining so new and so 
revolutlonary a concept In precise terms. He pointed to the 
"better approach" of elaborating "norms and prlnclples from 
which rational definitions may later be made by Jurists and 
pol ltlcal scientists II The primary preoccupation .was not 
with Jurists and the Juridical classlflcatlon of concepts. 

It was possible for the chairman to say this In 1975 
because the committee already had as a guide the Declaration of 
Principles governing the sea-bed and ocean floor [21]. In spite 
of the criticism regarding Its adequacy, It was generally agreed 
that It provided an excel lent basis for working out the 
modal !ties by which the concept would henceforth be Identified. 
The "Area" Is not "subject to appropriation by any means by 
states or persons, natural or Juridical, and no state shal I 
claim or exercise sovereignty or sovereign rights over any part 
thereof" [22]. Furthermore, "No state or person, natural or 
Juridical" could ''claim, exercise or acquire rights with regard 
to the Area and Its resources lncompatlble with the 
lnternatlonal regime to be established and the principles of 
this Declaration" [23]. 

The Declaratlon formal lzed the solution to the concern of 
the developing countries for participation (24], encouraging 
International cooperation In the fJelds of scientific research, 
prevention of pol lutlon, etc. (25]. It provides that the 
activities of "exploration of the Area and exploitation of Its 
resources shal I be carried out for the benefit of mankind as a 
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whole ••• taking Into particular consideration the Interests 
and needs of the developing countries" [26]. 

The Industrialized countries subscribed to the Declaration, 
although some would later dispute the scope of appl icatlon of 
the principles contained therein. What was more, a moratorium 
contained In a General Assembly Resolution [27] was considered 
highly controversial by these countries Interpretations of 
its Implications II lustratlng the range of mlsglvlngs regarding 
the entire scheme contemplated for administering the common 
heritage. · 

The Dec laration thus resolved some of the major problems 
touching upon philosophy, outl lnlng the perimeters within which 
treaty articles would be elaborated. Much of the language of 
the Declaration was retained in the Introductory pol icy parts of 
the negotiating texts and In the new Convention [28]. But the 
Declaration left to the negotiators the task of working out the 
modal !ties and solutions of associated problems, bringing to 
bear on these the brunt of their respective national Interests 
or group perspectives. It was the clash of those interests and 
perspectives that defined the Issues at the Conference. 

ISSUES 

Access -- The Main Course 
The ensuing debates in the Sea-bed Committee brought out a 

clear, overriding consideration of Interest to al I parties: the 
guarantee of access for states to the benefits of exploring and 
exploi ti ng the resources of the area. 

For the Industrial I zed countries, It meant guaranteed 
access to the resources through direct exploltatlon and 
acquisition of legal title to the resources. Some of therr 
cherished arguments [29] had been overwhelmed by the dictates of 
the Declaration of Principles, especially regarding the legal 
status of the area and Its resources, as wel I as the provision 
for benefit accruing to mankind as a whole. The one critical 
area that appeared not to have been clearly ruled out was that 
of the scope of access for states who saw the area as a new 
source of assured supply of minerals to meet growing demands ln 
a vibrant Industrial expansion. 

For the developing countries, It meant guaranteed access to 
"benefits" l n a broader sense. A number of them [30] shared the 
aspirations of the Industrialized countries because of the 
posslbll itles for their Immediate future. The so-cal led 
11Brazi I ian Clause" may have been one response to this. The vast 
majority of the developing countries, however, sought to 
accumulate tor the Internationa l machrnery the bulk of the 
access, in the hope that through the new International Sea-bed 
Authority, access to benefits and protection against adverse 
effects associated with sea-bed mining would be guaranteed. 

The preliminary atmospheric problem to be resolved was a 
pol ltJcal one. What type of international regime and 
international machinery wou ld be most appropriate, having regard 
to the principles enunciated In the Declaration and to the 
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contentious, but Important, problem of accommodatTng the 
undefinable "security" [31] interests of the Industrial Jzed 
countries regarding access to resources considered critical to 
their development process? This question was to dominate the 
negotiations for the entire decade of the seventies. It 
surfaced in various forms. Although procedural parenthesis 
Joined other matters to blur it on occasions, this central theme 
remained the real Issue. 

From the Chair it appeared that most Issues detracting from 
this course were wasteful, time-consuming and without merit, fit 
to be assigned to tranqui I izing private consultations. The 
pol ltical Issue had to be handled with considerable care, 
resorting sometimes to these otherwise unproductive 
consultations for desired delays. Some matters under 
consideration in other Main Committees had significant 
repercussions In the First Committee. Trade-offs were discussed 
in private among Interested parties, the detaTls of which were 
not always known to the majority of the negotiators. The same 
went for the construction of a number of the packages [32], 
which did not become identified until the I Imitation placed on 
participation was I ifted by those concerned [33]. 

We may note in passing that an issue of direct interest to 
the negotiations in the First Committee was under discussion in 
the Second Committee. The fixing of an outer I imlt of the 
exclusive economic zone determined the base size for the 
international area. This Committee also treated the limits of 
national Jurisdiction for coastal states with regard to the 
continental shelf. Landlocked and geographTcal ly disadvantaged 
states jealously watched the volume of what was available as 
common heritage. They consequently opposed the proposals of 
states with wide shelves to extend jurisdiction throughout the 
breadth of the continental margin, because It would reduce the 
common heritage [34]. 

We were also to observe that matters resolved elsewhere had 
soothing effects too. The vast territory granted to coastal 
states by the concept of the exclusive economic zone, for 
instance, made the access Issue a little more manageable [35]. 

For developing and developed countries alike, the 
prevailing feeling was that no nation could afford to commit 
itself to any isolated arrangements or to consensus untl I the 
entire picture was clear. This was Inevitable having regard to 
the purely economic approach that the developing countries felt 
obi lged to emphasize, John Freeland [36] of the United Kingdom 
expressed his nation's view that: 

it is surely right that at the end of the day, at the 
time when the decisions come to be taken, at the very 
least, a parallel ism should be achieved so that States 
are in a position to look at the whole package that Is 
available. It may be that it Is only when the various 
issues can be seen together In this way that States 
wil I be Tn a position to make calculations of national 

40 



advantage and disadvantage and of international 
interest which wll I enable them to make up their minds 
[37]. 

For reasons of time and Inadequate space, it Is not 
considered useful to squeeze out the Issues with a discussion of 
these aspects. We shal I consequently proceed with an 
examination of some of the "real" Issues that derived thefr 
foundations from this main course. For convenience, these wfl I 
be referred to as "battlegrounds." 

Battlegrounds 

"Strong" Versus "Weak" Regime [38] 
For the developing countries -- as tor some of the less 

industrialized of the developed countries -- the dictates of the 
Declaration of Principles, as wel I as the aspirations of that 
category of nations, could be met only by a strong International 
regime and machinery. This in effect cal led for the 
establ lshment of an International Institution with ful I powers 
to act on behalf of mankind as a whole. It was to have such 
legal capacity as would enable it to exercise effective control 
over activities in the area, Including a monopoly In the 
exploitation of Its resources. That Institution was to 
safeguard the common Interests of the International community 
and open the door to equality of opportunity for al I states who 
desired to participate with the Sea-bed Authority in those 
activities. 

As indicated earl fer, at the center of these broad 
objectives was the Interest of the young nations to share fn the 
benefits of the declared "common heritage." This fnvolved, at 
the bottom of the scale, revenue sharing of the proceeds of 
exploitation [39]. A major benefit for them would be an 
Increased capacrty to participate in activities in the area, 
more for reasons of exposure to the new crop of ocean technology 
than for the actual investment In exploftation enterprises. 
Some of the poorest among them entertained the more pragmatic 
hope that their nationals trained In such technology would bring 
their newly acquired ski I Is to bear on domestic development 
programs. The third objective was born of their contemporary 
frustrations with what they saw as the proven tyranny of the 
powerful minority in the global polltico-economlc system. They 
fnsisted on a decisive share In the decision-making processes 
[40] as a guarantee that the changing times would have 
unfettered effect on the Imbalances of global economic, social 
and -- consequently -- pol ltical power. 

The industrial lzed countries opted for a "weak 11 

international machinery. The approach of the developing 
countries would not provide the assured access to the resources 
desired. "Such a proposal would not provide adequate Incentives 
and guarantees for those nations whose technological achievement 
and entrepr eneurial boldness are required If the deep sea-beds 
are to benefit mankind as a whole. It would give control to 
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those who do not have the resources to undertake deep sea-bed 
mining" [41]. Not even a proposal [42] for guarantee of supp ly 
of processed minerals would do. Guaranteed access would better 
come from effective control by the interested states of al I 
stages of the activities, from recovery to sale of processed 
products. 

The respected US chief negotiator, John R. Stevenson, was 
firm when he addressed the Sea-bed Committee on 10 August, 1972: 

It Is Important to dispel any possible misconceptions 
that my government would agree to a monopoly by an 
International operating agency over deep sea-bed 
exploitation or to any type of economic zone that does 
not accommodate basic US Interests with respect to 
resources as wet I as navigation. 

The Nixon administration, for which Stevenson was speaking, 
proposed the establishment of an International agency or 
registration center. Its power would be I fmlted to authorizing 
and regulating exploration and use of the resources of the area. 
Applications for exploration and exploitation would be flied 
with the agency and financial arrangements would be worked Into 
the treaty to make royalties available to the developing 
countr !es. 

The attempt to reassure the Group of 77 that revenues 
accruing would virtually belong to them was perhaps intended to 
give an ii luslve Impression that the so-cal led Third World was 
the real beneficiary of the common heritage. The Group of 77 
saw little benevolence In those proposals and held to Its 
position. Given the manifestations of serious divergence of 
view and interests, a new basis had to be found for further 
negotiations. 

Western delegates were persuaded to suppress the cal I for a 
"weak II mach I nary • It was c I ear th at the demands of the 
Declaration of Principles could not be met by such a machinery. 
The real course shifted to a new battleground: the precise 
nature of the International machinery, especially with regard to 
the actual conduct of activities in the area. The Conference 
Jargon was "the system of exploitation." 

Ibe system of Explottat!on 
The "battleground" here was "who" would exploit. As 

observed above, the Group of 77 insisted on a unitary system In 
which al I activities were to be carried out by the Authority. 
The industrialized countries wanted the actual exploitation to 
be carried out by them or their companies [43]. Two 
preoccupations were evident In the quest for compromise. The 
first was apprehension about the role of multinational 
corporations. The second was the question of the control of the 
Authority over their activities. 

There was a feel Ing outside the Western group of 
industrial lzed countries that the multinationals could alter or 
undermine the nature of the common her itage by the sheer might 
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of their financial and technological power. If there were to be 
any links at al I, they had to come by way of states who 
demonstrated effective control over them at the nationa l level. 
The developing countries wanted participation, if any, by states 
and public or private entities to be through service contracts 
or joint ventures with the Authority. The form of association 
was to be guided by the need for technology and efficient 
organization in the early period. 

The Chairman of the First Committee exploited a thread, 
attenuated as it was by the deadlock, that appeared to I ink the 
two Ideologies. He proposed in the Informal Single Negotiating 
Text [44] (ISNT) that as a fundamental principle, "activities in 
the Area shal I be conducted directly by the Authority" [45]. 
The Text further proposed that: 

The Authority may, if It considers It appropriate ••• 
carry out activities ••. through States Parties to 
this Convention by entering into service 
contracts, or Joint ventures or any other such form of 
association which ensures Its direct and effective 
control at al I times. 

State enterprises, or persons natural or Juridical which 
possessed the nationality of such states or were effectively 
control led [46] by them or their nationals, or any group of 
these, were a lso permitted such participation, subject to the 
provisions emphasrzed. 

Grudgingly, the Group of 77 accepted this proposal, but not 
before the militancy of the industrialized-country condemnation 
was known [47]. In spite of this, there was a wll I to pursue 
the ideas much further, The Chairman opened the Fourth Session 
of UNCLOS emphasizing that the ISNT had been "designed to 
Identify problems, not to solve them" [48]. His consultations 
during the intersesslonal period had shown that "the subject ••• 
was r ipe for negotiation." 

The Revised ISNT was to be based on the negotiations at 
that session. The industrial lzed nations proceeded to dictate 
the rythm. A group of self-styled "I nterested delegations" 
Involving most of the outstanding speakers of the Group of 77 
[49] and the Western countries [50] -- undertook, with the 
Chairman's blessings, intensive informal consultations. Assured 
that the necessary feedback to their r espective geographical 
groups would be made regarding any agreements, the Chairman made 
a sacred commitment to be bound by any agreements reached. 
Indeed, the revisions [51] contained in the Revised Informal 
Sing le Negotiating Text (RISNT) were the product of that group! 
[52] 

The new Text introduced a duality styled the "parallel 
system." The erroneous omission of commas attracted various 
Interpretations: 

- As a sfngle system: the Authority would operate directly but 
only through control I Ing the specified entities; 
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- As a dual system: activities would be carried out Ca) 
directly by the Authority through the Enterprise and (b) by 
specified entitles, but In association with the Authority and 
under its control; 

- Ibcee possfble modes of exploitation: Ca) directly by the 
Authority through the Enterprise; (b) by those entitles In 
association with the Authority; (c) by those entitles under 
the control of the Authority. 

The central difficulty In the ensuing debate was to find an 
acceptable system which offered opportunities for production 
sufficient to meet world demand for raw materials and which also 
ensured fair and equitable participation In the benefits of sea
bed mining by al I Interested parties. A critical aspect of that 
difficulty was the vlabil lty of the Enterprise -- the business 
arm of the Authority -- In terms of Its financial capacity to 
commence commercial production expeditiously or at the sarme time 
as other prospective miners. 

In an obvious attempt to break a continuing impasse, 
Secretary of State Kissinger announced [53] that the United 
States would: 

- meet the reasonable demands of the Group of 77 for transfer 
of sea-bed mining technology; 

- "see to the financing" of the Enterprise and ensure that It 
commenced functioning at about the same time as US firms in 
the area or very soon thereafter; and 

- agree to a complete review of the system of exploitation 
after 25 years [54]. 

Although domestic criticism blocked publ le knowledge of the 
complete nature of that offer, it did clear the way for some 
more constructive del lberatlons. Informal understandings among 
the negotiating partners kept the bal I rol I Ing. The motivating 
assumption was that the Kissinger offers were to be fol lowed to 
their logical end. Important elements In the ensuing package 
were: 

- The proposed dual system was to operate for a fixed period 
[55], thus defining Its transient nature. During that 
period, there had to be periodic reviews [56] to determine 
whether the system was in practice meeting the objectives of 
Its creation and If any measures were necessary for achieving 
Improvements In the operation of the regime. A review 
conference was to be held before the end of the fixed period 
to define the regime that would apply thereafter. 

- The viability of the Enterprise was to be ensured by 
al location of mine sites equal in numbers and economic value 
to those to be explolted by states and private companies, by 
financing, and by transfer of technology. 
Important Items had to be settled relating to the 
qua I lflcatlons and selection of appl !cants: the terms of 
contracts, Including their financial terms, the procedure and 
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criteria tor their approval, the security of tenure, etc. 
One closely associated Issue was the definition of the scope 
of the Authority's control of activities. 

With Informal negotiations Indicating steady progress on 
the various fronts, the paral lei system had come to stay. The 
system guaranteed d I ract access for the I ndustr r a I f zed countr res 
and the Authority, as conceived by both sides of the debate. It 
may be argued that nefther received In volume exactly what they 
wanted access to; yet It was a compromise because both sides 
lost something and our Joint endeavours for consensus succeeded. 

Preparatory Investments already made raised the problem of 
pioneers In the development of sea-bed mining technology. This 
would have been In the package If Western Indus-trial lzed 
countries had not allowed the subject merely to I le on the 
table, glvfng no specific proposals for a long time. It was the 
Chairman's Impression that the nature of the proposals depended 
on the guarantees negotiated, as wel I as on the number of mine 
sites that could be projected from the proposed cell fng In the 
system of production limitations. The so-cal led "PIP" 
(Preparatory Investment Protection) Issue was to be negotiated 
practfcal ly last of al I, the developing countries keeping their 
Informal commitment to work out real lstlc provisions for 
pioneers after a settlement had been reached regarding the 
treaty prov ls Ions on the overal I sys-tern of exploitation. The 
Socfal 1st countries could see no real basis for requesting such 
provisions, but they would go along In the Interests of 
consensus. 

The econom I c r ssues [57] w,ere I arge I y I eft to I nforma I 
consultations among land-based producers and prospective sea-bed 
miners [58]. The final years of the Conference found compromise 
proposals setting production I Imitations and creating machinery 
for resolving the critical problem of the land-based producers, 
especially the developfng countries among them, regarding 
adverse economic effects of sea-bed production. 

Transfer of Technolqgy 
This battleground never seemed to the Chairman to be a 

serious one outside pure Ideology. As pointed out earl ler, the 
Industrial lzed countries considered the monopoly of sea-bed 
mining technology as the basis for a claim of right to direct 
access. "The reach of the technology and modern communications 
has tempted nations to seek to exercise control over ocean areas 
to a degree unimagined In the past," said Secretary of State 
Henry Kissinger [59]. 

Although the US was many years ahead of any other country 
In the technology of deep sea mfnlng and had the capacity to 
protect any clafmed "1nterests,." It reallzed that "while such a 
course might bring short-term advantage, It poses long-term 
dangers" [60]. Eventua I I y, any one country's techn I ca I sk 11 Is 
were bound to be duplicated by others. A race would then begin 
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to carve out deep sea domains for exploitation. This could not 
but escalate Into economic warfare, endanger the freedom of 
navigation and ultimately lead to tests of strength and military 
confrontations. Mr. Kissinger went on to say: 

America would not be true to Itself or to its moral 
heritage, if It accepted a world In which might makes 
right -- where power alone decides the clash of 
Interests. And from a practical standpoint, no one 
recognizes more clearly than American industry that 
Investment, access, and profit can best be protected 
In an established and predictable environment. 

This broad and enl lghtened perspective aided the resolution of 
the problems [61]. The arguments that purported to reflect 
negative Industry views regarding mandatory transfer did not 
have much Impact. Most of the US Industry representatives 
confided that the technology needed would In any case be 
available in the open market. Since what was involved in the 
"transfer" bid was a I icense to use, it was generally agreed 
that the actual technology be kept a matter of secrecy to 
protect the manufacturer's, or developer's, copyrights or 
patents. It would appear that a mandatory transfer of what the 
seller wishes to sel I for profit anyway would be most welcome to 
hlml 

Mr. Kissinger said that the US was prepared to make "a 
major effort to enhance the skll Is and access of developing 
countries to advanced deep sea-bed mining technology in order to 
assist their capabll itles In this field." He gave as an example 
the establ lshment of Incentives "for private companies to 
participate in agreements to share techno logy and train 
personnel from developing countries." Any insistence beyond 
this on the part of objectors mere ly confirmed their continuing 
contempt for the genuine compromise presented by the parallel 
system. "Transfer of technology" ts a term that seems to 
attract mystical connotations, out of touch with the simple 
aspirations of those who share the lofty ideals of global peace 
and progress enshrined In the United Nations Charter. 

PeclsJon-Maklng 
This battlefield was deliberately left untl I the last. It 

lost the intensity of Its Importance as other matters were 
resolved. It was a critical part of the strategy of the 
Industrial lzed countries to ensure that no decisions could be 
taken In the Councl I to block or impede direct access. 

Opinions may differ as to the scope of the aspirations 
here. It may be said that the broad underlying objective was to 
stretch the "veto" power to the workings of the proposed new 
International system for ocean space. If that were true, then 
it appears to have been short-sighted. For indeed, a veto 
system In which the privilege of Its use is not left to named 
countries [62] presents a double-edged sword. The minority user 
-- or majority user, for that matter -- could come from any side 
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of the North-South arena or from any interest group or from a 
rival camp within the same interest group. 

The Chairman was persuaded to bel leve from the tacts that 
most of the proposals were motivated by genuine apprehension tor 
the plight of each side in the race for desired access. The 
complex system now introduced in the Convention was intended to 
reassure those who needed reass ura nces. Of al I the formulae 
tried during the years of Informal consultations, this was the 
only one that achieved consensus, and then only after resolution 
of other matters had opened the way for real ism on thi s issue. 
Its success wll l depend on the pol ltlcal ski I I of member states 
In ensuring that the entire system does In fact work. 

THE FUTURE 

Time and space make more discourse of so profound and 
complex a subject impossible. The attempt has been to identify 
and to demonstrate the role and the centra l theme of the 
historic negotiations in the First Committee. The ii lustrations 
discussed are by no means al I that could be given. 

A new U.N. Convention on the Law of the Sea has bee n 
launched. Over two-thirds of the membership signed it on the 
very first day In Montego Bay, Jamaica. At Its adoption, only 
one delegation -- the US -- voted against Part XI dealing with 
the common heritage issue. Before this eventfu l and regrettable 
voting [63], I had the occasion to appear in open debate with 
that nation's chief negotiator, Ambassador James Malone [64], at 
Berkeley, California. The exchange was published in ful I by the 
Journal of Contemporary Studies [65]. I need not repeat the 
details of the response I gave to the preoccupations of the 
Reagan Administration on that occasion. 

The appeal I made and the hopes I entertained for the final 
session were to remain unfulfilled. The US seat on the train to 
the international cooperation of which Henry Kissinger spoke is 
empty. Standing near seats reserved for them are some of its 
al lies demonstrating either hardened solidarity or seeking 
reasons to waiver. For those who spent a critical part of their 
I Ives dedicated to the great Ideal of peace through universally 
recognized law in the ocean space, it is an occasion for 
remorse, but, one hopes, not for discouragement. 

We are convinced that our common progress requires 
nations to acknowledge their Interdependence and act 
out of sense of community The nations of the 
world now have before them a rare, if not unique, 
opportunity. If we can look beyond the pressures and 
the pol itlcs of today to envision the requirements of 
a better tomorrow, then we can understand the true 
meaning of the task before us •.•• 

Those were the words of Henry Kissinger, the historian, a 
great Repub l lean speaking for a Nixon Administration, which, 
like the Reagan Administration, upheld the highest aspirations 
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of American Republ lcanlsm in this century. One cannot over
emphasize the hope that the present Administration wil I find new 
and inspired reasons to Join the rest of the world in making the 
Convention's proposals for a productive form of relationship 
among states work for the good of al I . 

My closlng remarks at Berkeley remai n my val Id thoughts 
today. Neither the lack of institutions nor the creation of 
them pee se impedes internationa l peace and security. The 
problem is rather human nature, with Its complexity of II luslons 
and intellectual arrogance. The true test wil I be our capacity 
as a generation to recognize the wls,dom of investing our I lmlted 
national interests Jn the larger freedom of col lectlve action 
for resolving global problems of development. 

These sentiments are not intended tor consumption by our US 
friends alone: they are for al I of us. We have now entered a 
new phase in our effort to Implement our Joint resolve to 
"foster a healthy development of the world economy and balanced 
growth of international trade to promote International 
cooperation for the overal I development of al I countries, 
especially developing states •••• " [66]. Ocean space and the 
new Convention present a new frontier in perhaps the last 
outpost available to man. 

It is my view that, without resorting to revision or 
amendment of a Convention only recently adopted, we ought to 
examine serious ly al l possible avenues tor making the new 
document more acceptable to the absent and the hesitant. I 
venture to propose that opportunities be exploited In the 
elaboration of detal led rules, regulations and procedures for 
sea-bed mining. We may also examine Informally the possibil ltles 
for adm itting new miners without significantly disrupting the 
objectives of the production limitation. There may be other 
avenues. The Preparatory Commission should not shy away from 
taking new looks. If for no other reason, al I approaches to 
saving face for desirable "fellow travelers" and bringing them 
back on board would be worth trying. In al I frankness, however, 
it must be added that such a venture would only be worthwhile, 
and perhaps successful, If those "fellow-travellers" are 
prepared to demonstrate a clear willingness to be helped back 
aboard. 

Nothing said here ls intended to encourage the creation of 
deadlocks to Impede progress. Al I sides must understand the 
scope of the accommodation by the developing countries, the 
Social 1st countries and the lesser industrialized among the 
Western developed nations. Access to resources has been granted 
Irretrievably -- by the provisions of the package containing the 
Convention and Resolutions I and II -- to a limited number of 
nations and their nationa ls. We must not be seen to insist, 
even indlrectly, on provlsions that remove from the rest of 
mankind the hopes of meaningful sharing in the benefits offered 
by ocean space. 
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NOTES 

* (Institute of Publ fc and International Law, University of 
Oslo) Paper on "International Use of the Sea-Bed," 
submitted to the Proceedings of the Seventh Annual 
Conference of the Law of the Sea Institute, University of 
Rhode Island, Kingston, Rhode Island, 1972. Edvard Hambro, 
a Norwegian and one of the most reknowned Jurists In 
contemporary times, was Chairman of the General Assembly 
Sixth Committee and President of the United Nations General 
Assembly (23rd and 25th Session respectively). 

1 • Proc I amat ion by President Truman of September 28, '1945, on 
Pol icy of the United States with Respect to the Natural 
Resources of the Subsoil and Sea-Bed of the Continental 
Shelf. 

2. The posslbll ltles for the exploitation of which had become 
apparent in the early forties. 

3. Traductlon IIbce from the original Spanish version. 
4. In "Principles of International Law" (said to have been 

written between 1786-1789). 
5. Ambassador Andres Aquilar, Venezuela, speaking at the Law 

of the Sea Institute in Rhode Island (June 29, 1972) 
pointed out that the sovereign rights were exercisable, 
under the concept of 11patrlmonlal sea," over 11the resources 
existing in the zone and not over the zone itselt. 11 

Writing in the American Journal of International Law (Vol. 
68, No. 1) in 1974, Garcia-Amador explained that the 
attempt was not to prot ect the territorial sovereignty of 
the state In Its entirety. On the contrary, it was an 
attempt to claim for the coastal state rights for specific 
purposes In the zone In question -- those of reserving, 
protecting, maintaining and utll lzlng the natural resources 
of the maritime zone. 

6. The Commission commenced development and codification of 
topics relating to the Law of the Sea in 1949. 

7. Mandated to deal with the contlnental shelf. 
8. US Representative on the Sea-bed Committee at the close of 

the Session on August 28, 1970, promoting the Nixon 
proposals. 

9. Under the 1958 Conventions. 
10. General Assembly Resolution 2749 CXXV) of December 17, 

1970. 
11. There were three Sub-committees of the whole. 
12. Doc. A/AC/138/SR.45 Issued during the March 1971 Session. 

Chairman Dr. Seaton, Tanzania, read out Its terms at its 
45th Meeting on March 12, 1971. 

13. As i t turned out, there was more than a mere North-South 
dispute. Interests res pected no tradl t lonal pol ltfcal 
boundaries; they made strange bed-tel lows rendering 
simplistic classlficatlons both dangerous and unproductive. 

14. In the US, the Marine Resources and Engineering Development 
Act of 1966 mentioned these as the natlonal objectives. 
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15. Recal I President Johnson's 1966 statement at the 
commissioning of "the Oceanographer." 

16. See e.g., debates during the US 90th Congress; Hearings 
before the Special Subcommittee on Outer Continental Shelf 
(December 1969 - March 1970). 

17. Including landlocked states. 
18. Ambassador Sen, India, commenting In the First Commlttee of 

the General Assembly at Its 24th Session; see A/CI/PV. 1673 
on October 31, 1969, p.28. 

19. Ambassador Lennox Bal lah, Trinidad and Tobago, at G.A. 
First Committee, 24th Session, supra. 

20. UNCLOS Doc. A/CONF. 62/C.1/L 16 of September 5, 1975. 
21. Supra. 
22. Principle 2. 
23. Principle 3. 
24. Principle 9, prescribing also the establishment of an 

international machinery which would by Its very existence 
guarantee this. 

25. Principles 10 and 11. 
26. Principle 7. 
27. Res. 2514 D (XXIV) 
28. E.g., articles 3, 4, 7 of the ISNT and 136, 137, 140, etc. 

In the new Convention. 
29. E.g., Brazil, Mexico, India, Chile and Peru. 
30. Including sharing of revenue, transfer of technology 

(training programmes), participation in activities of 
exploration and exploitation, etc. 

31. The term "security" seemed to have been applied in its 
broadest sense, Implying that economic, pol ltical and other 
interests touched directly the existence and thus the 
security (In Its narrower meaning) of the state. It would 
appear that Its stated content eluded a clear definition of 
the scope. 

32. Most of the packages were Inevitable as the only means of 
mutual accommodation among conflicting national Interests. 

33. On many occasions, the Chairman was excluded from knowledge 
of the workings, but knowledge of the content of the 
agreements was presumed by the authors! 

34. Coastal countries which feared too much jurisdiction for 
those already rich proposed that the extension beyond the 
200-mlle limit of the EEZ be applied only to developing 
countries. The present solution In article 82 did not come 
eas I I y. 

35. A discourse on trade-offs must await a ful I treatise on the 
mechanics of the negotiation processes. 

36. Legal Advisor to the Permanent Mission of the United 
Kingdom to the U.N. and Legal Advisor to the British 
Embassy, Washington, D.C., at the time. 

37. See Natural Resources Lawyer, Vol. IV, No. 4 of November 
1971; Journal of the Section of Natural Resources Law, 
American Bar Association. 

38. The nomenclature employed are terms of trade -- Jargon 
adopted for convenience by delegates. 
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39. It became clear to them, in I lght of their numbers and the 
needs of the new Authority's budget, that the actual amount 
of cash available would be too Insignificant to share among 
them, even If the developed countries rel inqulshed their 
claim to participate In the revenue-sharing programmes. 
This perception was enhanced by the quest for a solution by 
way of monetary compensation to the problem of minimizing 
the adverse effects of deep sea-bed mineral exploitation on 
the export earnings of developing land-based producers of 
those minerals. 

40. A weary thought for the major powers, but they saw no 
alternative response to the run-away economic Injustices 
that weakened them steadily. 

41. Dr. Henry Kissinger, US Secretary of State, before the 
Foreign Pol Icy Association, the US Council of the 
Internat ional Chamber of Commerce and the UN Association of 
the United States at New York on Apr I I 8, 1976. 

42. Informally made during private consultations, 
43. Eastern Europe could not comprehend the constitutional 

nature of a supra-nationa l Institution assumi ng such 
functions as the new Convention assigns to the Enterprise. 
For them, states were 1b.e. subject of International law, and 
in the case of the Authority only states members could 
exploit on behalf of mankind. 

44. Conference doc. A/CONF.62/WP.8/Part I of May 7, 1965. 
45. The famous "Article 21. 11 

46. An attempt to tighten the provisions relating to flags of 
convenience. 

47. Some developing countries saw in It a give-away to 
Inequitable sharing of benefits de facto. One western 
paper categorized the text as the product of "Mr. Engo's 
developing country mental lty. 11 

48. See Doc. A/CON.62/C.1./SR 24 of March 16, 1976. 
49. Mainly the most developed of the Latin American countries. 
50. Led by the US spokesman in the First Committee. 
51. Apart from modifications to article 21, no substantive and 

significant alterations were made to the ISNT. 
52. Unfortunately, the Group of 77 participants did not sel I 

the product to their Group, exposing the Chairman to bl Ind 
criticism. It may be recalled that, on the Insistence of 
some delegations, the Committee decided to set up an 
Informal worki ng group headed by two co-chai rme n, an 
impossible combination of two representatives Cone from the 
West and the other from the Group of 77) whose respective 
views differed on almost every material detal l . 

53. Press conference September 1, 1976, and later before a 
selected team of negotiators suggested by the Chairman of 
the First Committee. Two weeks earl ler, Dr. Kissinger had 
come to consult the Conference offlclal leadership in 
President Shirley Amerasinghe's office at the U.N. He 
asked the Chairman of the First Committee what could break 
the impasse. The Chairman asked tor a formula which would 
enable the Enterprise to go Into production at about the 
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same time as the US corporations. It was the critical 
price to pay for the "parallel system." 

54. It was not clear at the time whether he had addressed by 
lmpl lcatfon the question of what happened if the Review 
Conference failed to agree on revision or otherwise after 
the fixed period. 

55. Suggested by some to coincide approximately with the I lfe 
of the first generation of mine sites to be explored. 

56. S!gnlffcantly by the Assembly, fill± the Council with Its 
complex decision-making process a price the 
Industrial lzed countries had to pay as part of having to 
reassure the Group of 77 that there was no Intention of 
blocking necessary measures for Improvements . 

57. Addressed In the old article 9. 
58. Headed on either side by Canada and the United States. 

Although Canada belonged to both categories, its desire to 
protect existing interests as the largest producer of 
nickel gave the Canadian delegation the leadership role of 
the group of land-based producers. Its expertise was very 
helpful for some developing country participants withi n 
that Interest group. 

59. At the April 8, 1976, Statement , supra. 
60. Kissinger, April 8, 1976. 
61. Mr. Kissinger's speech also opened significant doors to 

more productive negotiations regarding the concerns of 
land-based producers, revenue sharing, etc. 

62. See the U.N. Security Council rules of procedure. 
63. Insisted upon by the US Chief Delegate. 
64. Special Representative of the US President at UNCLOS 10th 

Session. 
65. Vol. V., Number Two, Spring 1982. 
66. Article 150 of the Convention. 
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SIGNIFICANCE OF THE CONVENTION: 

INTRODUCTORY REMARKS 

SECOND COMMITTEE ISSUES 

Carl August Fleischer 
Facu I ty of Law 

University of Oslo 

As regards the Convention In general, there Is In my mind 
no doubt whatsoever that Ambassadors Jens Evensen and Elliot 
Richardson have been absolutely right In stating that the 
Convention Is an Jnvnense achievement In International 
legislation. wll I only add that the work carried out so far 
has already had, and wll I continue to have, a tremendous Impact 
on International law and International relations. In my view, 
this wtl I be true whether or not the Convention becomes formally 
binding on contracting parties through the tradltlonal 
mechanisms of treaty-making. In other words: the Convention 
w II I cont I nue to p I ay an extreme I y Important ro I e w .f th or 
without formal ratification and entry Into force. 

The Conference -- UNCLOS Ill -- thus presents us with a 
large measure of success, not failure. This was, In my opinion, 
manifest as early as 1977. As I found It appropriate to state 
In a short article In Env(ronmenta( Palley and Law [1], even at 
that stage It was already correct to say that the Conference 
machinery and methodology of international law-making had 
contributed to the development of an entirely new global system 
of resource protection and management through the establishment 
of the 200-m 11 e zones and the reg I me app I f cab I e there. 

Turning to Second Committee Issues In particular, It should 
be observed that these cover a great number of questions 
belonging to the International law of the sea. Most questions 
trad It Iona I I y regarded as I aw of the sea Issues fe ,1 I w I th I n th I s 
Canmlttee's canpetence and are addressed In the Convention. 
Wh 11 e the competence of the 'two other comm I ttees was I Im I ted to 
specific Issues, the Second Committee dealt with the law of the 
sea In general. It took up subjects of parc111ount Importance for 
the present as well as the future such as the territorial sea, 
rights of passage through the territorial sea and through 
straits used for International navigation, overfl fght, 
archlpelaglc waters and rights of passage In and through such 
waters, exclusive economic zones, Including the rights to 
fisheries and biological resources, the continental shelf, and 
the rules concerning the high seas, Including, Inter alla, the 
high seas freedoms of navigation and overfl lght, which will 
continue to exist In the 200-mlle economic zone as well. 

Of course, It may be that some wll I regard my perspective 
as somewhat biased when I stress the partlcular Importance of 
the Second Canmlttee and the questions dealt with by that 
Committee. 
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There are perhaps two reasons for this perspective. First, 
as my main occupation Is that of a legal scholar, I may be 
tempted to emphasize those questions which occupy the major 
number of pages In the tradftfonal textbooks of International 
law. Second, as a Norwegian and as one who has spent some time 
since 1970 as a manber of that country's delegations to UNCLOS 
Ill and the Seabed Committee, I may have a tendency to regard 
the achievements concerning the continental shelf and the 200-
mfle I fmlt for fisheries as the most Important and Interesting 
ones. These are clearly the two fields that have the most 
direct and practical Importance for my own country today. The 
rules concernfng transit passage through straits used for 
lnternatfonal navigation are also particularly significant In 
this connection. 

Regardless of al I such possible reservations regarding my 
own perspective, ft may safely be asserted that Second Committee 
Issues cover a wide range of matters where the vital Interests 
of states are at stake, both at present and In the years to 
come. While the actual economic or commercial value of deep sea 
mining may be dubious, and such mining at any rate seems to be, 
the Seabed Committee was faced with vital present-day Interests 
of states and with actual as wel I as potential confl lets. 

The divergent Interests of the different sides and the 
different parties and their magnitude are easily ascertained. 
Against this background, the fact that the Second Committee and 
the Conference have really performed the tasks of codlf lcatfon 
and progressive development of International law lo regard to 
such a vast number of truly difficult Issues Is an Immense and, 
at least In the eyes of some serious observers In the early 
1970's, an almost Impossible achievement. 

It may be dlfflcult to distinguish between achievements 
which are a result of UNCLOS II I -- or, In other words, of the 
Conference as a law-making body and those which are the 
results of the Convention. Obvtously, the successes to be noted 
as early as 1977 [2] on the basis of state practice In 
accordance with Ideas developed and refined at the Conference 
were not the direct result of the 1982 Convention as such but 
possibly of Its predecessor, the Negotiating Text, and the more 
or less col lectlve anticipation of the 1982 Convention In the 
minds of the relevant decision-makers of different states. 

The most spectacular result of the work carried out by the 
Conference Is the advent of the 200-mlle economic zones or 
fisheries zones. Coastal states now have, as a general rule and 
practice, the sovereign right to exploit, manage and conserve 
the resources found within a 200-mfle belt off their coasts. 

I shal I not, of course, attempt In any way To Infringe upon 
the domain of the eminent Chairman of the Third Committee, 
Ambassador Alexander Yankov, concerning the Issues fal lfng 
within the competence of that Committee. It should, however, be 
mentioned that even as far as the protection and preservation of 
the marine environment Is concerned, the rules deriving from 
Second Committee texts have been of decisive Importance. This 
Is true not only because of the fundamental provisions on the 
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establishment of the EEZ as such and on Its maximum breadth of 
200 miles, but because the system of coastal state manag001ent 
over resources, and over I Iv Ing resources In part1cular, 
presents us with far better means for protecting and preserving 
these very Important parts of the marine environment. With 
respect to environmental law and pol Icy In a broad sense of the 
term, ft Is the combined result of the Second and Third 
Canmlttee texts that presents us with a more viable system than 
existed In most areas of the sea before the extensions to 200 
miles In accordance with UNCLOS II I texts. The extent to which 
various coastal states wll I In the future really make efficient 
use of these enhanced posslbll ltfes for the protection and 
preservation of some of the most Important resources of the 
world Is another question. Here, only the future can tel I. 

INTERPLAY BETWEEN INTERNATIONAL "LAWMAKING" AND THE ACTS OF 
INDIVIDUAL STATES 

The first United Nations Law of the Sea Conference was 
successful In that It adopted the four Geneva Conventions of 
April 29, 1958. But It was unsuccessful In that It dtd not 
solve the Issue of the extent of the territorial sea and a 
possible contiguous fishery zone beyond the territorial sea. At 
that Conference It was stated by Iceland, represented by 
Ambassador Hans Andersen, that Iceland could no longer await the 
outcome of attempts to settle these Important questions on the 
International level; Iceland had to take measures under Its own 
leglslatlon to provide for the protection of coastal fisheries 
and the conservation of stocks In coastal waters [3]. 

The creation by Iceland of a fishery zone of 12 nautical 
mt I es In 1958 brought about the f I rst so-ca 11 ed "cod war" 
between Iceland and the United Kingdom. The United Kingdom 
contended that lnternatlonal law did not allow for the extension 
of national Jurisdiction over fisheries beyond the traditional 
llmlt of 3 nautical miles. This point was argued so strongly 
that the U.K. considered Itself justified In sending naval units 
to protect British vessels fishing In the new 12-mlle zone of 
Iceland, I.e., In what the U.K. stll I saw as part of the high 
seas. 

The next major step of the lnternatlonal community was the 
Second United Nations Conference on the Law of the Sea In 1960. 
This Conference was convened especially for the purpose of 
settl Ing the Issue of the breadth of the terrltorlal sea and a 
possibly extended zone of coastal state fisheries Jurisdiction. 
When this Conference too did not reach a definite concluslon on 
those matters, It became the turn of Norway and other countries 
to extend to 12 nautical miles. However, this was done with 
particular reference to the "near-agreement" and emerging 
consensus presented by the Conference. An understanding was 
arrived at with the U.K. In the Anglo-Norwegian agreement on 
fisheries off the Norwegian coast of November 17, 1960. This 
agreement contained a de facto acceptance of a 12-mlle I lmlt off 
Norway. But this was, as far as the agreement Is concerned, 
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done with a certain amount of hesitation and reluctance on the 
part of the U.K. The U.K. Government would not "obJec-t to" the 
exclusion of British fishing within 6 nautical miles and within 
12 miles beginning In 1970. This was stated, however, with a 
clear non-prejudice provision, so that the general prlnclple of 
a 12-mlle zone should not be regarded as having been accepted. 
Moreover, acceptance of this excluslon of British fishing 
vessels from what might be regarded as a part of the high seas 
was I Inked to a system providing ten years of transitional 
fishing rights for British vessels between 6 and 12 miles [4]. 

The fol low Ing event on the lnternatlonal scene, 
partlcularly Insofar as Europeans and other traditional lsts were 
concerned, was the European Fishery Conference In 1963-64. This 
Conference produced general agreement on a system of 12-
nautlcal-mlle coastal fishery zones, with certafn rights tor 
other states to continue fishing In areas between 6 and 12 
mlles. This Conference was fol lowed by an extension of the 
U.K.'s own I lmit to 12 nautical miles, with effect ecga gnnes, 
I.e., with effect also In regard to countries not partlclEatlng 
In the the Convention adopted by the 1963-64 Conference [5]. 

Then In 1972 Iceland extended Its fisheries jurlsdlctfon to 
50 m II es. Th Is act I on resu I ted In a second "cod war'' and 
wfth possfbly more far-reachfng Implications for the 
International lawyer -- In cases being brought before the 
International Court of Justice by the U.K. and the Federal 
Republ le of Germany. They contended that Iceland's new limit 
was not In conformity with International law. The Court found 
that the new llmft was not opposable vis-a-vis the the two 
plaintiff countries, as they had not accepted the new 50-mtle 
zone by agreement. The Court held that Iceland was entitled to 
a preferential share of the resources between 12 and 50 nautical 
miles, but could not unilaterally exclude British and German 
vessels. That was 1974. 

In view of the conclusions reached by the Court In respect 
of the issue of a possible 50-mlle fishery limit, It might seem 
a somewhat surprising consequence that the Court at the same 
time presented us with an Important and fairly radical 
contribution In regard to general Jurisprudence and the future 
posslbll lties of leg fslatlon by majority decisions or by 
consensus at International conferences [7]. It Is evident that 
this very mechanism has played an Important, and possibly 
decisive -- role In subsequent developments, In partlcular In 
the establ lshment of 200-mlle zones from 1975/76 onwards. 

EXTENSIONS TO 200 MILES ON lHE BASIS OF THE VIEWS 
PREVAIL I NG AT UNCLOS 111 

Only two years later, In 1976, lt was decided by both 
plaintiff countries to extend their own I lmlts to 200 miles. At 
that time the negotiations at the Third United Nations 
Conference on the Law of the Sea had made clear that a possible 
solution and a possible consensus within the International 
community must be based upon that very principle, namely a 200-

56 



nautical-mile economic zone or a special fishery zone of 200 
mtles. There was no such thing as a formally adopted 
convention, nor any act approaching signature and ratification, 
which would have been binding upon Individual states. There was 
only an Informal negotiating text drafted by the three Chairmen 
in 1975 and revised by them In 1976 In their capacities as 
officers of the Conference. 

Although the system of 200-mile zones had already 
manifested Itself as probably the only practicable means to 
arrive at a new conventional solution by consensus or majority 
decision, one was rather far from any agreement to the effect 
that the 200-mile zone was already part of existing 
international law. Nevertheless, the emerging consensus, with a 
view to the possible future adoption of the text of a 
convention, sufficed to Inspire Individual states to extend 
their I lmfts to 200 miles more or less In accordance with the 
Conference texts. Thus, those texts did form part of the basis 
of a new practice In the International community, also adhered 
to by states earl fer favoring as the absolute maximum, the 
traditional I imlts of 3, and later 12, nautical miles. 

INTERNATtoNAL "LEGISLATION," STATE PRACTICE AND LEGAL REASONING 

The formative stages of the Third United Nations Conference 
on the Law of the Sea reached their end with the adoption of the 
Convention on the Law of the Sea on April 30, 1982. As far as 
Second Canmlttee Issues are concerned, the main conclusions were 
arrived at even earl ler. There the posslbll Itles of new 
developments through the negotiating machinery of the Conference 
have been rather limited ever since the emergence of the ICNT of 
1977. After 1977, negotiations at the Conference mainly 
concentrated upon the First Committee and the regulation of deep 
sea mining beyond the outer limits of the continental shelf. 

The legal material of the Conference and the Convention Is 
established fact. It forms part of the basis upon which legal 
conclusions must rest. Consequently, there is a marked shift In 
emphasis. The factors which wll I henceforth determlne the actual 
content of the applicable rules and their further development 
are now the practice of states and the legal conclusions which 
representatives of the legal and related professions draw from 
the existing material. 

In the future, the Convention wfl I obviously play a double 
role In Internationa l relations and Jn the law. In the fields 
covered by the work of the Second Committee the Convention wll I 
-- pending ratification and entry Into force and also after that 
stage, vts-a-vts non-contracting parties -- play the role of an 
important source of law containing combined pol itlcal-Jurldlcal 
guldel Ines for the conduct of Individual states. The standards 
set by the Convention wll I be Invoked as evidence of customary 
law or, In more general terms, as the most authoritative 
expression of the prevail Ing opinions In the tnternatlonal 
community as to what the law Is or should be. Terms such as an 
existing or emerging consensus, or even the opinlo Juris siye 
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necessitat(s, wfl I occupy a particularly pranfnent place In 
discussions concerning those parts of the Conventton which are 
the result of del lberatlons of the Second Canmfttee. Obviously, 
the Convention wfl I In several Instances be considered to be far 
better evidence of the existing or emerging rules of the 
International community than any matertal which has existed 
before, e.g •• traditional textbooks of fnternatlonal law. 

This does not negate the fact that the value of the 
Conference texts as sources of law, and their Impact on future 
state practice, wil I depend largely on whether the Convention 
becomes formally binding on Individual states through the 
ordinary procedures of signature, ratification and entry Into 
force. There Is an obvious difference between a situation where 
a text Is formally binding on the states Involved as part of an 
International convention and the situation where the text Is 
merely one of several factors to be taken Into account, In 
particular as evidence of a possible or emerging consensus In 
the International community as to what the rules of 
International law are or should be. The latter was noted 
earl !er, the situation which provided the basis for the 
reasoning by the International Court of Justice In the 1974 
lcelandrc fJsbecles Jurisdiction cases [BJ. 

Obviously, the leeway for states to choose the one or the 
other solution In their actual practice wll I be more restricted 
ff and when the Convention Is formally binding upon them. But 
whether or not states are bound as treaty parties, the 
conclusion of the formative stages of the negotiating process 
means that the emphasis Is now om the process of Interpretation 
and application In actual practice, that Is, on the work which 
we must undertake In the future. 

Of course, what has been said does not Imply a lack of 
recognition of the Important contribution to the new law of the 
sea which UNCLOS II I has already made In particular by Inspiring 
the vast amount of state practice which now exists In regard to 
the 200-mfle zones of special Jurisdiction, be they so-called 
exclusive economic zones or merely zones for Jurisdiction ov·er 
fisheries. One may say that UNCLOS II I has given the starting 
point, but we must carry on with the work. 

TREATY LAW AND NON-CONVENTIONAL LAW 

An element of dichotomy has become one of the more 
prominent features of the International law of the sea. Whlle 
some states are formally bound by International conventions and 
must conduct their pol lcles within the terms of such 
conventions, other states wll I be bound only by a more or less 
uncertain general International law. More precisely, the 
anatany of International law consists of bilateral 
relationships. A state having ratified an International 
convention wil I be bound by Its rules vis-a-vis other parties, 
while In regard to states non-parties It is only bound by, and 
ob I I ged to app I y, genera I I nternatl ona I I aw. If a state becomes 
a party to the new Law of the Sea Convention, It wll I be bound 
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by It and entitled to Invoke Its rules In relation to other 
states that have also accepted the Convention. But the general 
law wil I continue to apply In regard to third parties. 

This means, for example, that a coastal state that Is a 
contracting party may refuse to accord to non-parties the rights 
or privileges which other states can claim under the Convention, 
e.g., the right to be authorized to fish for surplus stocks 
within the 200-mlle I lml t . Secondly, a coastal state party may 
meet with a contention on behalf of certain other non-party 
states to the effect that the latter are not bound to accept the 
200-mlle I lmlt at all. The basis for such a contention may be 
that the 200-mlle I imlt has not become part of general 
International law. 

To go beyond the field of fisheries, coastal states can 
argue that transit passage through straits used for 
International navigation set forth In the Convention cannot be 
claimed by foreign states that are not parties to the 
Convention. Moreover, as a possible matter of pol Icy, some 
coastal states may even take the position that In the 
Intermediate period before the Convention's entry Into force, 
they do not wish to accord the rights of passage set forth in 
the Convention to foreign states, In particular states which 
have made known their intention not to accept the Convention. 

The question of the val ldl ty of such contentions, to the 
effect that the general non-conventional law Is different fran 
that of the Convention, cannot be answered with any certainty at 
this stage. It Is clear that a generally adopted and accepted 
Convention may play an Important role as a source of law In 
regard to legal relationships not formally governed by the 
Convention. In 1974 the International Court even accepted 
something less, namely proposals to and recommendations by an 
International conference as evidence of the existing legal 
situation [9]. But there wll I often be doubt and uncertainty 
regarding the relevance and weight to be accorded such factors 
In establ lshlng the content of the rules of general 
International law outside the areas that have been formally 
regulated by a treaty binding upon al I parties. Consequently 
one may also be left with doubts and uncertainty concerning the 
question of what exactly the prevail Ing rule of law Is. 

Statements concerning existing general International law In 
those matters and the rights and duties of the state must, 
therefore, always be understood and qualified In the I lght ot 
the uncertainties of general International law. The dichotomy 
described derives from certain fundamental characteristics of 
International law. These are, of course, also Important In 
other contexts, but they seem to be of particular relevance and 
Interest In the flelds here discussed. 

iHE INTERPLAY BElWEEN UNRATIFIED TREATY LAW, STATE PRACTICE 
ANO FORMAL RATIFICATION OF A LOS TREATY 

As demonstrated above, we cannot expect general 
International law In relation to Second Committee Issues to be 
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clear In al I respects In the present situation. The period of 
uncertainty may stretch over a number of years, depending on the 
fate of the 1982 Convention. Only time wil I reveal the extent 
to which the Convention becomes formally binding on states -
and thereby on relevant bf lateral state-to-state relatlonshlps 

In accordance with the ordinary mechanisms of ratification 
and entry Into force. Important relationships concerning, Inter 
al la, the right to fish, wll I continue to be governed by general 
lnternatlonal law as opposed to formal regulation by a law of 
the sea treaty. There wfl I also be other treaties entered Into 
by two or more states to deal with their special problems which 
contain rules more or less different from those of the 
Convention. 

As Indicated above, a treaty may -- even If It Is not yet 
ratified and brought Into force for the states concerned -- play 
a more or less Important role as one of the sources relevant to 
determining the content of general law. But the persuasive 
force of such an argument with reference to a treaty provision 
not formally binding on the state concerned wll I vary greatly 
tran case to case. It seems that the persuasive force of 
provlsfons In a treaty such as the Law of the Sea Convention 
would be particularly great If the provisions are Intended as a 
codification of already existing law or If they are consistent 
with a more or less general custom also followed by non-parties. 
The preamble of the 1958 Geneva Convention on the High Seas 
stated expressly that Its rules were In the main In conformity 
with existing non-conventional law. The same was not said tn 
the preamble of the Geneva Convention on the Terrttorlal Sea and 
the Contiguous Zone, but this Convention has also played an 
Important role as an Indication of existing general rules. The 
principle that a conventional rule can be adopted by subsequent 
state practice and thus become applfcable to states that do not 
ratify the convention was accepted by the International Court In 
the 1969 North Sea Continental Shelf Cases [to]. But the Court 
found that the so-ca I I ed "med I an I I ne/ spec I a I cf rcumstances 
rule" had not become binding In this manner as there was not a 
sufficiently uniform practice based on an .QP.Ln1_Q ~ .s.1.Y..e 
necessftatls [11]. 

In the International law of fisheries, ft Is of particular 
relevance that the system of 200-mlle economic zones or special 
fishery zones was Incorporated very quickly Into state practice 
even before the text of the Convention had been formally adopted 
by the Conference. Also there Is a great deal of practice 
concerning the right to fish within the new 200-mlle zones, 
although this practice Is not uniform and does not In all cases 
correspond to what has been provided In the text of the 
Convention. It may, therefore, be difficult to determine at any 
given moment the general rule on the extent of coastal state 
Jurisdiction and on the right to fish within coastal state 
waters. 

In partlcular, It must be pointed out that one cannot 
reasonab ly argue that all these rules set forth In the 
Convention on the right to fish, with all their details and 
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specific aspects, are based on customary law existing prior to 
the Convention or even prior to the negotiating texts presented 
at the Conference. In some Instances the national practice of 
states has been based not on the Convention, but on Its 
predecessors In the form of Informal negotiating texts, e.g., 
when extension to 200 miles took place In 1976 based on the then 
existing Revised Single Negotiating Text. It may happen, but 
cannot be foresald with any certainty, that such states wfl I 
later bring their practice In I lne with what have now become the 
provisions of the Convention. 

DOr.ESTIC INTERESTS REGARDING RATIFICATION 

There Is a definite, but possibly complex, relatlonshlp 
between formal ratification and the acceptance of the treaty 
provisions In customary law. ff the greater number of states In 
all regions choose to adhere to the Convention by ratification, 
this will both Incite the ranalnlng and reluctant members of the 
lnternatlonal corrmunlty to fol low suit and strengthen the 
argument that the fisheries regime of the Convention Is In 
accordance with accepted general law. The more certain the 
perception of states that conventional rules correspond to 
general non-conventional law, the more reason they have to 
ratify. When the correspondence between treaty rules and 
general law Js establ lshed, a state cannot regard Itself as a 
loser -- as having to give up positions of Importance -- If ft 
also accepts the treaty by formal ratification. 

However, the argument that a treaty corresponds to general 
International law may also be counter-productive In thfs regard. 
If the treaty Is already being practiced as general customary 
law, there Is not necessarfly anything to gain by ratification. 
The rules are being foll~ed anyway. Particularly on the 
domestic level, It may be an argument against ratlflcatfon that 
some of the treaty's provisions correspond to general 
International law whfle others do not. With respect to the new 
law on fisheries establfshed by the 200-mlle zones, this factor 
may turn out to be of decisive Importance at feast In most parts 
of the world. The 200-mlle I lmft as such may be considered as 
generally accepted In practice, which to a great extent was true 
even prior to the formal adoption of the Convention. But It may 
be argued, rlghtfy or wrongly, that the specific provisions on 
the rights of other states to fish do not have the same 
character of general law. 

The dangers Inherent Jn such a selective pol Icy -- an .A...J.g 
0.d:e. approach -- should be obvious to everyone. But that does 
not mean that we can overlook the possfbll Tty that such pol Jcfes 
will be fol lowed, by at least some states In the future. 

THE "PACKAGE DEAL" ARGUr.ENT AS PART OF GENERAL INTERNATIONAL LAW 

As far as the Convention Is concerned, the feature of 
lndfvlsfbJI rty ls apparent: no reservation ls permitted to the 
Convention. The provlsfons were worked out over a large number 
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of years, going back to the days of the Seabed Committee and 
through the entire existence of UNCLOS 111, with the aim of 
arriving at one general package acceptable to al I participating 
states, or at least to a sufficient majority. The results 
arrived at In one part or In regard to any one single artlcle, 
and the concessions given, have been contingent upon the results 
to be arrived at, and the ensuing concessions, In relation to 
other parts and articles. Consensus on Item A has, directly or 
Indirectly, been connected to a similar consensus on Items B, C 
and so forth. 

An Interesting and extremely Important question Is whether, 
and to what extent, this principle of the so-called "package
deal" can also be considered as part of the general 
International law. 

First of al I, It should be observed that the term 
"customary" International law may be somewhat too narrow. The 
question does not relate only to customary law In the sense of 
ru I es adopted by state pract Ice over a per I od of t I me ,In 
accordance with a more or less clear-cut oplnlo furls. We are 
here also faced with the evolution of new legal concepts and a 
new legal order through the quasl-legislatlve functions of the 
negotiations at the Conference combined with the decision-making 
of Ind Iv I dua I states. To use the ,I anguage of the I nternat Iona I 
Court In Its 1974 Judgements: the question must be considered 
what rules of law have "crystal I ized," or wll I "crystal I Jze" f,n 
a relatively short period of time, on the basis of the consensus 
or near-agreements arrived at through the negotiations at the 
Conference [12]. International law consists not only of 
treat ies and customary law; other sources may be also relevant 
as the foundation for rules of law, fnc1udlng "general 
prfnclples of law" as mentioned In article 38 of the Statute of 
the Court. Decisions by lnternatl ,onal conferences, treaties not 
ratified or even not adopted at the relevant conference, and 
proposals put forward can also play a role In ascertaining the 
content of general International law. This Is borne out by the 
lnternatlonal Court's Jurisprudence, In particular In the two 
cases Just mentioned [13]. 

The concept of the "package deal," and thereby the 
lnseparabll lty of the different provisions of the Convention, 
was Indeed at the root of the results arrived at UNCLOS Ill. 
What ranalns to be seen, however, Is the extent to which that 
concept will also be regarded as part of general International 
law, applicable tn the period pending ratification and entry 
Into force and to non-parties thereafter. 

It may be a persuasive argument that the establ fshed 
"package" of the Conference ental I ed a system of dghts and 
obi lgatlons which are Inseparable, and that this "package deal 11 

concept Is therefore also part of the customary law -- or the 
law based on "general principles" or general "consensus" or 
"near-agreement" or whatever -- established In conformity with 
the Ideas of the Conference and In the wake of the different 
negotiating texts produced by the Conference. Accordlngly, one 
cannot reap the benefits of the new legal developments without 
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accepting the corresponding obi lgatlons. In partlcular, this 
view may turn out to be the correct one as regards the I Ink 
between certain major features of the Convention within specific 
fields, such as the relationship between the sovereign rights 
over blologlcal resources within 200 miles and the obi lgatlon to 
make surplus fisheries available to foreign states. 

As demonstrated by these obervattons, there may Indeed be 
two different versions of the "package deal" argument, both of 
which may be regarded as plausible elements of general law. 
There may also be Intermediate modal !ties. 

The more far-reaching version Is that al I elements of the 
Convention are Inseparably I Inked together. In consequence, no 
part and no rule of the Convention can be Invoked by any state 
unless that state has ratified the Convention and thereby 
contributed to Its entry Into force or Is, at least, wll I Ing to 
respect the Convention In Its entirety. For Instance, a coastal 
state would have no right to establ lsh a 200-mlle economic zone 
or fishery zone unless that state Is at the same time wll llng to 
accept al I obi lgatlons of the Convention, lncludlng those of 
Part XI on the rights of the lnternatlonal community and the 
Authority over the International sea-bed area. Furthermore, 
this general "package deal" argument would also Include the more 
specific, detafled or contractual provisions of the Conventfon, 
as opposed to Its general prlnclples and basic concepts. In 
this version the "package deal" concept may be regarded by some 
as a rather tall order. 

The second and more limited version of the argument fs that 
a state cannot apply provisions that are favorable to It unless 
It respects the main obi fgatlons and appl les the main principles 
which are more or less dlrectly connected to the matter at hand. 
For example, a coastal state cannot Invoke the system of a 200-
mlle ll mlt unless that state respects the main obi lgatfons to 
give access to foreign fishing; slmllarly, It cannot Invoke 
rights of sovereignty over a strait unless It respects the 
obi lgatfon to allow transit passage through straits and 
archlpelaglc waters. 

I n th Is I atter vers f on, the "package dea I '' concept may be 
considered as part of the general law In regard to the major 
features of the Convention and the quid pro quo's of UNCLOS I I I, 
even If the detailed provisions of different artlcles and the 
specific contractual and lnstltutlonal provisions are not being 
regarded as generally binding on non-parties. 

It goes without saying that a state desiring to apply a 
system different from that of the Convention would be In a 
stronger position If It based Its position on the law existing 
prior to UNCLOS I I I than If ft Invoked certain provisions of the 
Conventfon In Its favor without accepting the obi lgatlons and 
burdens Imposed by those provisions. A state clalmlng the 
benefit of a 12-mlle territorial sea -- which could be regarded 
as accepted under general law Irrespective of the del lberatlons 
at the Conference -- would probably be In a more secure legal 
posltfon than a state Invoking the perhaps more novel and more 
controversial concept of archlpelaglc waters without respecting 
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the prlnclples of archlpelaglc sea-lanes passage. However, even 
In relation to the powers of coastal states under the law prior 
to the Conference and the Convention, the situation may now be 
different from that existing at an earl ler stage. In 
partlcular, It may be argued that the newly establ lshed 
consensus or near-agresnent has removed the foundations for 
earl ler concepts regarding the general law on coastal state 
rights versus the rights of the lnternatlonal community. 

PARTICULAR ELEMENTS OF THE CONVENTION 

I n th Is short presentat I on It Is I mposs I b 'I e to try to 
hlghl lght anything but a very few of the large number of 
Important Issues within the mandate of the Second Committee that 
have been dealt with by the Conference and the Convention. 

With respect to the territorial sea, the fixing of a 
maximum llmlt of 12 miles may be the most Important feature. It 
may be regarded as significant In two respects. 

First of al I, the Convention lmpl Jes a general recognition 
of the right to extend the territorial sea up to 12 miles. This 
brings to an end the age-old controversy between the Western 
powers• claim to the effect that 3 miles ts the general maximum, 
albelt with certain exceptions as recognized, Inter alta, by the 
United Kingdom In regard to Norway, and the countries clalmtng 
12 nautical miles. It Is wel 1-knowm that the Soviet Union has 
for long been the most traditional and the most pranlnent 
example of the latter group; It has a 12-mlle I lmlt going back 
to 1921, which until recently was regarded by some as an 
Infringement upon the freedom of the high seas. Non
ratification of the Convention means that the United States at 
the present tlme may continue to maintain Its view In principle 
that 3 miles Is the maximum. This must be taken as a fact, but 
It seems that the Convention as an Important expression of the 
views of the International community, at least on a de lege 
ferenda basis, wll I contribute to the acceptance of the 12-mlle 
I lne as val Id under contemporary law. Neither International 
tribunal nor the International community In general can overlook 
the fact that the states participating In the Conference, and in 
particular the two so-cal led superpowers, have managed to reach 
a common understanding and to strike a balance between the 
Interests of coastal states and the navigational Interests of 
the world community In general. 

Secondly, and probably even more Important, there Is the 
other side of the acceptance of 12 miles as the maximum I lmtt. 
The Convention also signifies that the general community has not 
found broader clalms to be compatible with a possible and 
reasonable compromise between coastal and non-coastal Interests. 
This may be considered as Important In establ lshlng the content 
of lnternatlonal law -- with or without formal ratification. In 
this connection the Convention may even be regarded as an 
Important contribution to world peace In general, ,lessening the 
potent I al of future confl let between states. 
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The regimes of passage through straits and archlpelaglc 
waters may very wel I prove to be the most Important testing 
grounds for the new order of the International law of the sea. 
Personally, I can very wel I remember when the concepts of 
"transit passage" through straits used for lnternatlonal 
navigation and of "archlpelaglc sea-lanes passage" were 
Introduced Into the discussions concerning the new Convention to 
be elaborated and eventually adopted at the Conference. It may 
be tempting to conclude that, as the concepts are novel, so Is 
the substance of the provisions which have been worked out. 
Consequently, here we would not be faced with elements of 
customary or general law to be Invoked by non-parties to the 
1982 Convention. 

But such a conclusion Is not obvious. First, It must be 
observed that a conventlonal rule can be adopted by states In a 
very short period of time and become generally binding as part 
of more or less "Instant" customary law. As stated by the 
International Court In the 1969 North Sea Cont!nental Shelf 
~, such a process Is perfectly possible [14]. Second, we 
must here consider the weight to be given to the Conference 
texts as such, and In particular the Convention, as expressions 
of the general consensus of the lnternatlonal community. This 
represents an additional element, an addltlonal source of law, 
to be taken Into account In the evaluation of the existing legal 
situation, a situation that Is not the same as that which 
existed prior to UNCLOS II I. 

This dlfflcult Issue of the legal Impact of the Convention, 
and of the posslble practice In accordance therewith, must be 
considered against the background of the views that are possible 
or plausible In relation to the earl ler legal situation. In 
short, we have three possible positions concerning passage 
rights through International straits. 

One position Is that represented by the traditional concept 
of "Innocent passage" applicable In the terrltorlal sea In 
general. Second. there Is much to commend the position that 
even under traditional law there exists a stronger right of 
passage In straits used for International navigation than that 
established by the general rules of Innocent passage. In 
particular, one may cite the Judgement of the International 
Court In 1949 In the Corfu Channel Case [15]. A special rule Is 
also found In article 16, paragraph 4 of the Geneva Convention 
on the Territorial Sea and the Contiguous Zone. The third 
position would regard the 1982 Convention and Its provisions on 
transit passage as a separate norm, or system of norms, for 
straits under International law. 

Admittedly, the 1958 Geneva Convention speaks about the 
rights to use International straits under the general heading of 
Innocent passage. At first glance this seems to contradict the 
concept of wider rights tor International navigation that are 
suggested by the regime of "transit passage." However, It must 
be noted that we are facing here only a specific difference, 
namely that between the th(rd position of transit passage and 
the second position that the tradltlonal rules on straits used 
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for International navigation afford somewhat stronger rights 
than those accorded In the terrltortal sea In general. Even 
while the 1982 Convention Is not In force, and thereafter vls-a
vls non-parties, there may be sane merit In the content ion that 
UNCLOS II I and the 1982 Convention, as expressions of the 
general views of the lnternatlonal community, may have a certain 
law-creating effect, thus closlng the gap between the second and 
the third positions. 

The basis In tradltlonal law for the concept of 
archlpelaglc sea-lanes passage may seem even weaker. But It 
might be possible here to apply an analogy with the rules on 
transit passage In straits, as the two concepts are closely 
related and are derived from similar considerations. 

Of course, ratification of the Convention by a sufficient 
number of relevant states would serve to remove the doubts that 
wll I otherwtse continue to exist on these highly complex Issues. 

The Convention's significance should also be emphasized In 
that It recognizes the concepts of archlpelaglc basel Ines and 
the regime of archlpelaglc waters applicable therein, thus 
removing yet another source of confl let. 

As already mentioned, the so-cal led exclustve economic zone 
of 200 nautical mtles or the more llmtted 200-mlle fishery zone 
must be at the center of attention when taking stock of the 
results of the UNCLOS II I del lberatlons and of state practice In 
connection wlth the Conference. The 200-mlle zone wll I probably 
go down In history as one of the two major new legal norms 
created by the Conference and by the Convention -- the other one 
being the prlnclple of the "common heritage of mankind" relating 
to the International sea-bed area beyond the I Im Its of national 
Jurtsdlctlon. Acceptance of the Convention as such wll I mean 
that we wtl I have a clear basts for coastal states' rights and 
obi lgattons and for the rights and duties of other states. But 
It must be remembered that In some respects the Convention gives 
only the basis and the framework for further regulation, In 
parttcular as regards the conservation of I tvlng resources and 
the future regulation of foreign access to part of the resources 
found within the EEZ. 

As for non-conventtonal law on the 200-mlle zones, the 
situation may In part be more uncertain, although there Is much 
state practice. Personally, I would regard the right to a 200-
mlle zone for al I coastal states In respect of fisheries to rest 
on firm ground as a result of existing state practice. 

What I have Just said should perhaps be qual If led by the 
observation that there ts sttl I no unanimity as to the existence 
of a sufficient legal basis for coastal state Jurisdiction under 
general, non-convenTlonal law. Although we have a large volume 
of state practice, It might stll I, at least from a theoretical 
viewpoint, be regarded as provtslonal or as based on bilateral 
arrangements or recognition In areas that are truly high seas 
even In matters of resources, etc. Personally, I do not think 
that such a position -- according to which acceptance of the 
Convention by al I Interested states would be the only viable 
legal basis for coastal states' rights to the 200-mlle zone --
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Is any longer a real lstlc one In view of the events which have 
taken place In recent years. But It should be mentioned for the 
sake of completeness since It may stll I create some uncertainty 
as to the very foundation of coastal state rights. However, as 
long as the Convention Is not accepted and brought Into force, 
the main uncertainty In the field of llvlng resources wll I be 
found In respect of the obi lgatfons of coastal states, and In 
particular In regard to the obi lgatfon to give access to the 
fishing vessels of foreign states. Doubts may arise as to 
whether there Is any legal obi lgatlon whatsoever and as to the 
conditions and criteria for such access. 

In regard to the resources of the sea-bed and the subsoll, 
the situation Is clear enough as long as one considers the areas 
that are part of the continental shelf proper, I.e. areas that 
are part of the natural prolongation of the land domain. 
Greater doubts may arise concerning sea-bed and subsoil 
resources within the 200-mlle limit where there Is no 
continental shelf on the basis of geological or geographical 
criteria. Uncertainty may also arise concerning what may be 
termed the "third element" of coastal state rights falling 
within the Convention's "economic zone package," I.e., those 
elements which do not directly concern the living and the non
living resources of the sea-bed, the subsoil and the superJacent 
waters. The very complexity of the Convention's rules 
concerning matters such as artificial Islands, lnstal latlons and 
structures, preservation of the marine environment, and 
scientific research may make It more dlfflcult to establish 
their existence as rules of general International law than Is 
the case with respect to rights to resources. We also lack the 
same degree of general state practice with regard to th Is 11th lrd • 
element" of the package. 

As tor the general, non-conventional rights of foreign 
states In relation to navigation and overfl lght and other 
traditional high seas freedoms not swallowed up by the new 
coastal state powers -- we are probably again on more firm 
ground. There Is no basis here for rules which are at variance 
with those of the Convention. It may be observed, however, that 
some uncertainties may arise In the future Insofar as certain 
forms of exercise of the traditional high seas freedoms may 
Interfere with the exploitation and management of resources of 
the 200-mlle zone by the coastal state [16]. 

With respect to the continental shelf, the Convention Is 
significant In that It provides clear legal title to the coastal 
state In regard to Its rights over the continental margin 
throughout the entire natural prolongation. It Is also 
significant In that It limits the extension of coastal state 
rights and provides for a demarcation In regard to the 
International seabed area. Furthermore, the Convention gives 
coastal states rights In accordance with the continental shelf 
regime out to the llmlt of 200 miles In cases where there Is no 
natural prolongation something which may be doubtful under 
customary law. As for revenue sharing In shelf areas beyond the 
200-mlle I lmit, we are faced with a rule with such contractual 
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and Institutional features that ft may be difficult to regard It 
as part of general law existing apart from the Convention. 

The provisions on the International high seas are In 
general a codification or restatement of principles hitherto 
appl led on the basis of customary law as laid down In the 1958 
Geneva Convention on the Htgh Seas. This Is an extremely 
Important part of the law of the sea and It appl les -- as part 
of general International law In the economic zones or 
fishery zones seaward of the 12-mlle I lmlt (or from a narrower 
I fmlt If a coastal state has a smaller territorial sea). 

As they now stand after last-minute compromises, articles 
74 and 83 on del Imitation between adjacent and opposite states 
do not contain any substantive rule. There Is only a reference 
to the applicable sources of law In accordance with article 38 
of the ICJ Statute, and to the object of reaching an equitable 
solution. There may be a certain ambiguity In relation to 
article 6 of the 1958 Geneva Convention on the Continental 
Shelf, but there seems to be no occasion to apply article 311 of 
the new Convention In this connection, as there Is no confl let 
between the provisions of the Geneva C.Onventlon and those of 
articles 74 and 83. According to artlcle 6 of the Geneva 
Convention, the equldlstance or median I lne ls appl !cable, but 
only Insofar as another boundary line ls not 11Justlfled 11 by 
special circumstances. It seems that the term "Justified" Is 
closely connected to the objective set forth In the 1982 
Convention, namely that of an "equitable" solution. The terms 
"Justified" and "equltable11 appear to convey essentially the 
same Idea, so there Is no occasion to set the Geneva Convention 
aside because of the priority rule laid down In article 311 
[17]. And by their very wording the articles 74 and 83 do 
Include a reference to applicable treaties as relevant sources 
of law, Including the Geneva Convention. 

A specific, but rather Important, Issue Is addressed by 
article 121 concerning Islands. The establ lshment of 200-mlle 
zones, and the application of the continental shelf regime, 
around smal I Islands -- and even lesser geographical features, 
fal I Ing under terms such as sand cays, Islets or rocks -- may 
have lmpl lcatlons for vast sea areas. According to paragraph 3 
of article 121, the rlghts to 200-mlle zones or continental 
shelves do not apply In respect of "rocks" which cannot sustain 
human habitation or economic llfe of their own. Regardless of 
the ambiguities or uncertainties which might be caused by this 
provision, It should be observed that the Convention ls 
significant In removing some of the problems which might 
otherwise exist and which wll I continue to exist under customary 
law. In situations governed only by general International law, 
one wll I be faced with arguments going In both directions. It 
may be argued that even In cases clearly falling under the term 
of "Islands" rather than "rocks," there ls no basis In general 
International law for creating continental shelf or economic 
zone rights. On the other hand, one may be faced with claims of 
coastal state rights under general International law In regard 
to "rocks" excluded under article 121, paragraph 3. 
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CONCLUDING REMARKS 

In conclusion, It should again be stated that the 
Convention presents us with the results of an extremely 
Important effort on the International level. We have here an 
Immense achievement In the form of law-making by the 
International community. It has already had a great Impact and 
wll I continue to play an Important role In regard to the law of 
the sea and International relations In general, with or without 
the formal processes of ratification and entry Into force. Even 
If viewed from the perspective of the Second Committee alone, 
the Convention represents, In my humble submission, perhaps by 
far the most Important and successful legislative effort ever 
carried out on the International level by a very large number of 
countries, Including those that only recently took their place 
as active and equal members of the International community. 

This fact must never be overshadowed by sane 
disappointments encountered In the later stages of the 
Conference which prevented the acceptance of the entire system 
of rules by consensus among all participating states. The 
partlcular experiences regarding Part XI and the degree of 
uncertainty which stll I continues to exist regarding other 
matters, Including several Important Issues tall Ing within the 
competence of the Second Committee, diminish appreciation of the 
very large degree of success achieved by the Conference. There 
ls a broad measure of acceptance, In tact. It exists In regard 
to the codification as well as the progressive development of 
the fnternatlonal law of the sea and covers a host of highly 
complex and controverslal Issues. Without In any way 
underrating the Importance of ratification and entry Into force 
-- and the further clarttlcatlon of the legal situation which Is 
thereby to be obtained -- I fully endorse the view that 
signature at Montego Bay was the "crowning event." Even without 
an additional measure of success, the Important contribution of 
the Conference and the Convention to the new law of the sea wll I 
stll I be apparent. 
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revealed at that Conference. The first Is the concept of 
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exclusive fishery Jurisdiction Independently of Its 
terrltorTal sea; the extensTon of that fishery zone up to a 
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regard to other States concerned In the exploitation of the 
same fisheries, and to be Tmplemented Tn the way Tndlcated 
In paragraph 57 below." 
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lnstal latlons and structures, arts. 60 and 80 of the 
Convention; with regard to the laying and maintenance of 
submarine pipel Ines and the exercise of the rights of the 
coastal states In respect of the sea-bed and subsoil, art. 
79. 

17. The relationship between the formula of art. 6 of the 
Geneva Convention and that of "equitable principles" 
appl lcable towards non-parties (to the Geneva Convention) 
according to ICJ Rep. 1969, p. 4 (and lCJ Rep. 1982, p. 18) 
was discussed tn the 1977 Anglo-French Arbitration 
concerning del lmTtatlon In the Engl lsh Channel, etc., 
UNRIAA XVIII, p. 3 ~. It should In thts connection be 
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-- but merely lay down the objective of an "equitable 
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TI-IE SIGNIFICANCE OF THE 1982 CONVENT ION ON THE LAW OF THE SEA 
FOR THE PROTECTION OF THE MARINE ENVIRONMENT 

AND THE PROMOTION OF MAR INE SCIENCE AND TECHNOLOOY 
A PAPER ON THIRD COMMITTEE ISSUES 

Alexander Yankov 
Chairman of the Third Committee 

United Nations Conference on the Law of the Sea 

INTRODUCTION 

The overall slgnlf lcance of the 1982 Convent ion on the Law 
of the Sea Is to be assessed, first of al 1, by the Impact of the 
Convention on the establishment of a comprehensive legal 
framework for International cooperation In the exploration, 
exploitation, management and preservation of the world ocean and 
Its resources. As stated In the Preamble, the Convention has 
been tnsplred "by the desire to settle, In a spirit of mutual 
understanding and cooperation, al I issues relatlng to the law of 
the sea11 and thus contrtbute "to the maintenance of peace, 
justice and progress for all peoples of the world." 

The comprehensive character of the new Convention ts 
perhaps one of Its most Important features. For the first time 
in the history of international law, an International treaty of 
such magnitude and widespread internatlonal recognition has 
attempted to draw together the basic components of the regime of 
ocean space in a manner that Is universal Jn Its scope and 
geographical appl !cation. The fundamental objective of this 
regime is the achievement of optJmum coordination and harmony 
among the multifarious uses of the marine environment and the 
protection and preservation of Its natural resources. 

The International significance of the 1982 Convention also 
must be appraised In I lght of its Important contribution to t he 
codlflcatfon and progressive development of International law 
and partfcularly the law of the sea. The Convention reflects 
the endeavors of the International community of states to 
reaffirm certain basic rules of existing law and to res pond , to 
the extent possible, to the newly emerging and pressing 
economic, pol ltlcal and ecological requirements of International 
real rty. Thus, the 1982 Convention should be assessed In the 
I lght of the International effort to establ lsh a new 
international economic order and to meet the challenges of new 
modern technology, with Its present and future economic 
advantages and ecological risks. 

The provisions of the 1982 Convention reflect a compromise 
solution on a significant number of critical Issues which the 
previous United Nations Conferences on the Law of the Sea In 
1958 and 1960 failed to resolve or avoided altogether. The 
earlier deficiencies and lacunae related, Inter al la, to the 
maximum breadth of the territorial sea; the outer I lmlts of the 
contlnental shelf; the large-scale exploration, exp loitat ion and 
management of ocean resources; the protect ion and preservation 
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of the marine environment; the universal recognition of shared 
Interests In navigation and oceanic research; lnternatlonal 
cooperation In the field of marine science and technology; and 
the procedural and Institutional arrangements for the settlement 
of disputes In regard to maritime matters. The new Convention 
has endeavoured to provide the best attainable resolution ot 
these complex problems through mutual accommodation between 
opposing national Interests and priorities. 

The adoption ot such a comprehensive Convention on the Law 
of the Sea was the culmination of long and arduous negotiations 
on all major prob lems of the llaw of the sea. All Issues 
relating to the multiple uses of the seas and their lmpl !cations 
addressed by the Convention are lntrlnsical ly I Inked. 

Some of the most Important components of this overal I 
"package" of Interrelated issues are those assigned to the Third 
Committee of the Conference. The subjects within the terms of 
reference of this Committee were: protect ion and preservation 
of the marine env i ronment, marine scientific research, and 
development and transfer of marine techno logy. They constitute 
three parts of the Convention: Part XI I - Protection and 
Preservation of the Marine Environment, Part XI I I - Marine 
Scientific Research, and Part XIV - Development and Transfer of 
Marine Technology. These three parts consist of 87 articles 
and, together with a number of provisions on the same subject 
matter In other parts of the Convention, represent about 40 to 
50 percent of the total number of provisions of the Convention. 

The three categories of issues within the purview of the 
Third Committee are closely connected to the other main parts of 
the Convention relating to the regimes of the various maritime 
areas under the sovereignty or jurisdiction of the coastal 
state, such as the territorial sea, the contiguous zone, 
archlpelaglc waters, straits used for International navigation, 
the exclusive economic zone and the continental shelf. They 
also are closely connected with the parts of the Convention 
relating to the regime of areas outside national Jurisdiction, 
such as the high seas and the International sea-bed area. These 
Issues should also be considered in relation to the regimes 
governing the multiple uses of the seas for navigation and 
communications, fisheries, and the exploitation and management 
of the mineral and other natural resources of the sea. It Is 
obvious, on the one hand, that these uses inevitably affect the 
marine environment and very often have adverse consequences. On 
the other hand, the efficient and rational uses of the seas and 
their resources In various areas of ocean space rely extensively 
on the proper utl l lzation of scientific data and advanced 
technology. 

Furthermore, It should be pointed out that there ts a close 
relatlonshlp Inter se between the protection and preservatlon of 
the marine environment and marine science and Its appl !cation. 
Hence, it ls obvious that the measures to prevent, reduce and 
control marine pol lutlon require advanced scientific methods and 
sophisticated technology. The globa ,I dimensions of the efforts 
In the field of the protection and preservation of the marine 
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environment cal I for the establ lshment of viable International 
legal regimes for the conduct of marine scientific research and 
broad International cooperation aiming at the acquisition and 
dissemination of scientific knowledge and the development of the 
necessary technological Infrastructure. It therefore can be 
maintained that the common ground of the three categories of 
subject matters within the terms of reference of the Third 
Committee were their global dimensions and slgnlffcance, as wel I 
as their close Interconnection with both the advantages and 
hazards resulting from the great technological advancements of 
our time. Another common feature between the rules governing 
the protection of the marine environment and the promotion of 
marine science and technology Is their relevance not only to 
present needs but their orientation toward the challenges of the 
future. Therefore, most of the provisions In Parts XII, XI I I, 
and XIV -- while codifying existing customary and conventional 
law as evidenced by state practice baslcal ly form a 
significant body of newly emerging ru les reflecting the 
progressive development of the law of the sea. 

THE PROTECTION ANO PRESERVATION OF THE MARINE ENVIRONMENT: 
ONE OF THE MAJOR ASPECTS OF THE 1982 CONVENTION 

Jbe Concept of ProtectJoo and Preservation of the Marine 
fnvlronmeot and Its Significance 

The negotiation of the provisions on the protection and 
preservation of the marine environment was Influenced by some 
new perceptions regarding the global dimensions and significance 
of International action In this field. Specific measures to 
prevent, reduce and control marine pol lutlon were viewed as part 
of a greater cooperative effort to check the alarming trend 
towards rapid and serious degradation of the marine envlronment. 
It was obvious that a viable International regime for the 
protection and preservation of the marine environment would 
require a comprehensive approach to the codification and 
progressive development of Internationa l law, namely one that 
establ I shed general rules that might serve as a basts for 
further, more specific, reglona l or global agreements. This 
concept Is expressed In article 237 of the Convention, which 
specifies that the provisions of Part XI I are without prejudice 
to the spectal obi tgatlons assumed by states under International 
agreements prior to, or fol lowlng, the new Convention, provided 
that these are consistent with the general prtnclples and 
objectives of the Convention. Thus, the 1982 Convention Is 
assigned the role of a basic and coordinating International 
legal Instrument In respect to all other agreements deal Ing with 
particular sources of marine pollution or appl lcable to specific 
areas of ocean space. 

Another important aspect of the comprehensive approach to 
the protection and preservation of the marine environment In the 
1982 Convention Is the fact that It provides tor al I-embracing 
rules governing legislative and enforcement measures with 
respect to al I major sources of marine pol lutlon, whether 
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emanating from land; through or from the atmosphere; from 
navigation; from sea-bed exploration and exploitation; from 
construction and operation of artificial Islands, lnstal latlons 
and structures; from marine scientific research; from dumping, 
I.e., disposal of wastes or other matter at sea; or from the use 
of technologies or the Intentional or accidental Introduction of 
species, al fen or new, to a particular part of the marine 
environment which may cause sign ificant and harmful changes 
thereto. The last case refers to the experimental or commercial 
use of modern technologies for the exploration and exploitation 
of natural resources or the Introduction Into the marine 
environment of species, al len or new, which may upset the normal 
functioning of the ecological system and cause adverse effects 
to the marine environment. 

This broad concept of the regime for protection and 
preservation of the marine environment Is comprehensively 
appl fed to the various Jurlsdlctlonal regimes, particularly In 
the maritime spaces under the Jurisdiction of the coastal state. 
In this respect the main effort during the negotiating and 
codification process was to seek to accommodate national 
legislation and enforcement measures, on the one hand, with 
International rules, standards and regulations, on the other. 
It may also be pointed out that there were manifest trends 
towards the establishment of a double standard based either on 
economic and technological considerations or on a zonal approach 
with regard to national laws, regulations and enforcement 
measures. These trends could have led to a kind of legal 
dichotomy within the global system of navigation and protection 
of the marine environment. In this connection the Conference 
also had to find the best possible reconcll latlon of ecological 
concerns with the pressing demands of expanding International 
navigation, the magnitude of land-based pol lutlon, and the 
Impact of the Imm inent large-scale exploitation of the sea-bed 
and Its subsoil, especially deep-sea mining. 

The concept of protection and preservation of the marine 
environment as set forth In Part XI I of the Convention goes much 
further than the tradltfonal notion of measures to combat 
pol lutlon once It has already occurred. It Is not confined to 
measures to reduce or control marine pollution, but to prevent 
Its occurrence -- If possib le -- by applying national and 
International measures regarding the various sources of 
pol lutlon, higher standards regarding the design, construction 
and manning of vessels and fnstal latlons, and other safety 
measures. Protection and preservation of the marine environment 
also Includes scientific and technological methods and 
procedures which are designed not only to abate marine pol lutlon 
or check the further deterioration of the marine environment, 
but also to provide the conditions for the protection and 
preservation of existing ecological conditions and, wherever 
possible, to promote conservation measures which may lead to 
certain Improvements In one or another part of the ecological 
system. 
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Al I provisions of the Convention deal Ing with the qual lty 
of the marine environment refer to the protectJon and 
preservation of the marine environment, except for artic le 145. 
That article refers only to the protection of the marine 
environment, and omits the reference to preservation, since It 
was assumed that deep-sea mining activities In the Internationa l 
sea-bed area by definition could not purport to preserve the 
mineral resources which are the object of exp loitation and 
management. However, the same artic le provides that the 
Authority must adopt appropriate rules, regulations and 
procedures for "the protection and conservation of the natural 
resources of the Area and the prevention of damage to the flora 
and fauna of the mar I ne env I ronment • 11 

The broad conceptual basis of the provisions of the 
Convention pertaining to the protection and preservation of the 
marine environment Is also evident In the comprehensive scope of 
the appropriate legislative, administrative and technical rules, 
standards and procedures which are employed for the prevention 
or control of marine pol lutlon. In this connection, yet another 
Important feature of the regime may be added, name ly, the 
recourse to various measures of a preventive and punitive 
character, Inc I ud Ing phys I ca I inspect I on of a vesse I In 
connection with an alleged violation of the rules; Institution 
of proceedings, which may Include detaining the vessel or 
requiring Information from It; or Imposition of monetary 
penalties. 

The multifaceted and comprehensive concept of the 
protection and preservation of the marine environment underl les 
the general principles governing the activities of states In 
this field, the establ lshment of national legislation and 
International rules and standards, the scope of the enforcement 
measures, and the other provisions of the Convention relating to 
the protection and preservation of the marine environment. This 
concept may be considered as one of the codification 
achievements of the new Convention, providing a broad legal 
framework for International action for the protection and 
preservation of the marine environment. 

GENERAL PRINCIPLES REGARDING THE PROTECTION 
AND PRESERVATION OF THE MARINE ENVIRONMENT 

The general principles enunciating the basic rights and 
obi lgatlons of states In respect of the protection and 
preservation of the marine environment are contained In articles 
192 to 206 and In article 237 of the Convention. Article 192 
sets forth the general obi lgatfon of states to protect and 
preserve the marine environment. This rule was Inspired by the 
1972 Stockholm Declaration on the Human Environment and more 
speclflcal ly by Its principle 7. It Is the first time that a 
legal rule of this kind has been Incorporated In a mult i lateral 
treaty of a universal character. 

There Is no comparable provision In the 1958 Geneva 
Conventions on the Law of th e Sea nor In any other International 
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treaty concluded thereafter. Articles 24 and 25 of the 1958 
Convention on the High Seas and article 5, paragraph 7 of the 
1958 Convention on the Continental Shelf contain some references 
to the prevention of marine pol lutlon resulting from the 
discharge of oil from ships or pipel Ines or from the 
exploitation and exploration of the sea-bed and Its subset I, to 
the dumping of radioactive waste In the seas or the airspace 
above, and to the protection of the living resources of the sea 
from harmful agents resulting from the exploitation of the 
continental shelf. This fragmentary approach was Inherent In 
the perceptions prevai I Ing In 1958 of the vulnerabll lty of the 
marine environment and reflected the priorities assigned at the 
time to environmental protection measures. Its scope was 
baslcal ly confined to oil pol lutlon and radioactive 
contamination of the marine environment In areas averaging about 
50 miles off the coast! lne. These legislative and enforcement 
measures were not adequate to the Increasing ecological risks. 

Therefore, the establ lshment of the general legal 
obi lgatlon of al I states to protect and preserve the marine 
environment should be considered as an Import ant step In the 
codification and progressive development of the law of the sea. 
The general obi lgatlon under article 192 of the Convention Is 
augmented by the more specific measures to be undertaken by 
states -- lndlvldual ly or Jointly -- to prevent, reduce and 
contro l pol lutlon of the marine environment from any given 
source. Furthermore, In conformity with the general obi lgatlon, 
states are bound not to transfer damage or hazards from one area 
to another, directly or Indirectly, or to transform one type of 
pol lutlon Into another. Other Important lmpl !cations of the 
genera l obi lgatlon to protect and preserve the marine 
environment are elaborated In the articles relating to 
International cooperation and technical assistance In various 
fields of research, training of personnel, monitoring of the 
risks or effects of pol lutlon, and the assessment of acquired 
data. Thus, article 192 -- when taken In conJuctlon with 
related provisions -- should not be considered as a general 
exhortation without substantive legal weight, but rather as a 
genera I pr inc Ip I e enta I I Ing certa In I ega I ob I I gat,I ons. 

The general princ iples governing the activities of states 
In respect of the protection and preservation of the marine 
environment emphasize the practical significance of 
International cooperation on a regional or global basis covering 
al I major areas of such activities. In this connection, a 
special role Is assigned to International organizations and 
Institutions Involved In environmental and maritime matters. In 
this way, the legal framework could acquire Its most extensive 
scope both In terms of subject-matter and participating 
entitles. 
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LEGISLATIVE AND ENFORCEMENT MEASURES RELATING TO THE 
PROTECTION AND PRESERVATION OF THE MARINE ENVIRONMENT 

Most of the provisions of the Convention In Part XI I are 
devoted to the establ lshment of lnternatlonal rules and national 
legislation with respect to sources of pol lutlon (articles 207-
212), enforcement measures (articles 213-222), and safeguards 
relating to the exercise of enforcement powers (artlcles 223-
233). 

It should be recalled that the legislative and standard
setting provisions of the Convention In relatlon to the 
protection and preservation of the marine environment are based 
on a comprehensive approach regarding the sources of pol lutlon. 
Consequently, they apply to al I major sources of pol lutlon 
I lsted In article 194 of the Convention. Specific 
International rules and the corresponding national legislation 
are then addressed In the context of specific sources of 
pol I ution. 

In the case of land-based pol lutlon, It Is obvious that 
national laws and regulations have a primary role, the main 
requirement being that such laws and regulations should take 
Into consideration Internationally agreed rules, standards and 
recommended practices and procedures. States are also cal led 
upon to harmonize their pol lcles In this connection at the 
regional level and to try to establ !sh, through the competent 
International organizations or dlplomatlc conferences, global 
and regional rules designed to minimize the release of 
pollutants Into the marine environment. 

Sea-bed activities In areas under coastal state 
Jurisdiction, I.e., with the exclusive economic zone and on the 
continental shelf, are another Important source of pol lutlon 
that poses Increasing ecologlcal risks In the near future. In 
respect of these activities, states are also under the 
obi fgatton to adopt laws and regulations to prevent, reduce and 
control pol lutlon of the marine environment arising from, or In 
connection with, the exploration or exploitation of the sea-bed 
and Its subsol I and the use of artlflclal Islands, tnstal latlons 
or structures under their jurisdiction. It is provided that 
such laws, regulations and measures may not be less effective 
than International rules, standards and recommended practices 
and procedures. Because such International rules and 
regulations are stll I not establ !shed on a large scale, the 
provision requiring states to harmonize their pol icles In this 
field and to establ !sh International global or regional rules 
and standards Is of great practical significance. 

Since al I activities In the International sea-bed area are 
governed by the special regime provided for In Part XI of the 
Convention, the International rules, standards and recommended 
practices and procedures regarding the pol lutlon of the marine 
environment arising from 11actlvltles In the Area" must be 
adopted by the Authority. However, states are also under the 
obi fgatlon to adopt laws and regulatlons to prevent, reduce and 
control pol lutlon of the marine environment from actlvttles In 
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the "Area" undertaken by vessels, lnstal latlons, structures or 
other devices flying their flag or of their registry or 
operating under their authority. 

Pursuant to Its comprehensive approach to al I sources of 
marine pol lutlon, the Convention also provides for the 
obi lgatlon of states to adopt appropriate laws and regulations 
to prevent, reduce and control pollution of the marine 
environment by dumping. The scope and legal lmpl !cations of the 
provis ions on dumping are in conformity with the 1972 London 
Convention on Dumping. States, acting through competent 
International organizations or diplomatic conferences, are under 
an obi lgatlon to establ lsh global and regional rules, standards 
and recommended practices and procedures to prevent, reduce and 
control pol lutlon by dumping. It ls further provided that 
dumping within the areas under the Jurisdiction of a coastal 
state shal I not be carried out without the express consent or 
approva l of that coastal state. That state has the exclusive 
right to permi t , reg ulate and control such dump i ng after due 
consideration of the matter with other neighboring states which 
may be adversely affected by th e dumping. 

The 1982 Convention establ lshes an e laborate set of rules 
re lati ng to po l lutlon from vessels. In conform ity with Its 
comprehensive approach, these prov isions specify the rights and 
duties of the flag state, the port state where a foreign vessel 
Is admitted, and th e coasta l state withi n Its territoria l sea 
and exc lusive economic zone to adopt ,and enforce national and 
International rules and regulations against pol l utlon of the 
marine env ironment from vessels, including the estab l lshment of 
routing systems designed to minimize the occurrence of accidents 
which may cause pol lutlon. 

The Convention a lso provides that states are under an 
obi lgatlon to adopt national laws and regulations, and must 
undertake to establ lsh International ru les and standards to 
prevent, reduce and control pol lutlon of the marine environment 
from or through the atmosphere, applicable to the airspace under 
their sovereignty and to vessels flying their flag or vessels or 
aircraft of their registry. 

These rights and obligations of states to adopt national 
laws and regulations and establ lsh International rules, 
standards and practices and procedures entail corresponding 
rights and duties to undertake appropriate enforcement measures. 
The provisions of the Convention regarding enforcement measures, 
particu larly In respect of vessel source po l l utlon, are marked 
by their detailed character. The comprehens ive character of 
these rules Is evident both rat Jone personae and ratfone 
materlae. They provide for specific measures to be un dertaken by 
the flag state, the port state and the coastal state with regard 
to al I sources of po l lutlon. In conformity with these rules, 
the flag state is under obi lgatlon to ensure the comp! lance by 
vessels f lying Its f lag, or of its registry, with the app l !cable 
International r ules and standards, establ !shed throug h the 
competent International organ izations, such as IMO, or through 
general dlplomatlc confe rences. In this respect, It mu st be 
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noted that there are already a significant number of 
conventions, such as the 1954 London Convention on the 
Prevention of Pol lutlon by OJ I (with the amendments of 1962, 
1969 and 1971), the 1973 London Convention on the Prevention of 
Pol lutlon by Vessels, and the 1972 London Convention on Dumping, 
etc. The flag state Is also under the obi lgatlon to ensure the 
seaworthiness of vessels flylng Its flag and to provide Its 
vessels with certificates as evidence of the technical condition 
of the vessel. If a vessel commits a violation of the 
international rules and standards, the f lag state is bound to 
undertake Immediate Investigation and, where appropriate, 
Institute proceedings In respect of the alleged violation, 
Including the Imposition of sanctions as provided for by Its 
national laws and regulatlons. 

The port state also Is entitled to undertake enforcement 
measures In respect of a foreign vessel which Is voluntarily 
within Its port or at an offshore termlnal. These enforcement 
measures Include Investigations and, where appropriate, the 
Institution of proceedings In respect of a foreign vessel which 
has committed discharges In violation of the applicable 
International rules and regulations within or beyond the 
territorial sea or the excluslve economic zone of another state. 

The Convention contains a set of provisions relating to the 
enforcement measures that may be undertaken by a coastal state 
In respect of a foreign vessel which has violated Its domestic 
laws and regulations or appl !cable International rules and 
standards concerning pol lutlon from vessels, when the violation 
occurs within Its territorial sea or exc l uslve economic zone. 
Such enforcement measures may Include physical Inspection, the 
Institution of proceedings, including detention of the vessel, 
and monetary penalties. At the same time, the Convention 
provides for certain safeguards tor the orderly administration 
of the proceedings, lncludlng the admission ot evidence, the 
attendance at such proceedings, the safety of navigation, the 
avoidance of unnecessary de lays and other adverse consequences, 
and the prompt release of vessels and crews upon the posting of 
reasonable bond or other flnanclal security. 

OTHER PROVIS IONS RELATING TO THE PROTECT ION 
AND PRESERVAT ION OF THE MARINE ENVIRONMENT 

In conformity with Its comprehensive character, the 1982 
Convention contains other Important provisions on the protection 
of the marine environment. Here, reference could be made to the 
measures which the coastal state may undertake pursuant to 
International customary and conventional law beyond its 
territorial sea In case of an actual or Imminent threat of 
pollution as a result of a maritime casualty, such as a 
col I lslon of vessels, stranding or other navigational incidents, 
which may cause damage to Its coast! lne or related Interests. 
Furthermore, there are provisions relating to the rights of 
coastal states to adopt special measures for the prevention, 
reduction and control of marine pollution from vessels In lee-
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covered areas within their exclusive economic zones. The 
Convention also contains special provisions on responslbll lty 
and I labll lty for damage caused by pol lutlon of the marine 
environment. One of the main features of the Convention Is Its 
flexible and comprehensive system for the settlement of disputes 
relating to the protection and preservation of the marine 
environment. 

It Is obvious that the vlabll tty of these comprehensive 
rules of the Convention on the protection and preservation of 
the marine environment should be assessed I n the course of their 
appl fcatlon once the Convention enters Into force. 
Nevertheless, It Is worth noting that these rules have already 
had a certain Impact on the treaty practice and the national 
legislation of a number of states, which In Itself constitutes 
an Indication of the contribution of the Third United Nations 
Conference on the Law of the Sea to the promotion of a legal 
order conducive to the protection and preservation of the marine 
environment. 

THE NEW INTERNATIONAL REGIME FOR 11-iE CONDUCT OF MARINE 
SCIENTIFIC RESEARQ-1 AND TI-fE DEVELOPMENT AND TRANSFER OF MARINE 
TEOfNOLOGY 

Ibe Significance of Marine Science and Technology within tbe 
framework of the Convention 

The conduct of marine scientific research has, for the 
first time In the history of the codification of the law of the 
sea, acquired a prominent place within the comprehensive set of 
legal rules constituting the new regime of the seas. This ls a 
reflection of the ever-Increasing role of oceanic science and 
technology In al I actlvlttes relating to the uses of the seas 
and the exploitation of their resources. Throughout the 
negotiating process on the new Convention, marine science and 
techno logy problems have been considered as an Important and 
Indispensable component of the overal I "package" constituting 
the comprehensive legal regime of the oceans. 

The Importance of marine scientific research and Its 
appl !cation, Including the development and transfer of 
techno logy, Is evidenced by the fact that there are two parts of 
the Convention specially devoted to these matters, I.e., Part 
XI I I - Marine Scientific Research, and Part XIV - Development 
and Transfer of Marine Techno logy. Out of 320 articles of the 
Convention, about 100 deal with the conduct of oceanic research; 
the use of scientific methods and means In the exploration, 
exploitation, conservation and management of the resources of 
the sea; the training of personnel In these fields; and the 
appl fcatlon of science In the protection and preservation of the 
marine environment. These provisions constitute a relatlvely 
complete set of general legal guide! Ines and model rules and 
principles. They form the lega l regime for International 
cooperation In marine science and provide the basis for relevant 
regional, sub-regiona l or other International Instruments In 
this field. 
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The 1982 Convention should In no way be praised as an Ideal 
accomplishment. It Is an expression of the best possible 
compromise which was attainable In the existing circumstances. 
As elsewhere, this Is also evident In the provisions relating to 
the regime for the conduct of marine scientific research. These 
provisions also reflect the prevailing trends In the 
negotfatlons on the scope and content of national Jurisdiction 
over maritime areas and the Interplay between differing 
positions regarding shared Interests In the uses of the sea and 
Its natural resources. A general review of the Convention's 
approach to oceanfc research and rts appl lcatlon would reveal 
the Impact of the new concepts and attftudes of states with 
regard to the conduct of marine scfentlflc research. 

THE NEW CONCEPTS UNDERLYING THE REGIME OF MARINE SCIENTIFIC 
RESEARQ-f EMERGING FROM THE NEGOTIATIONS AT THE THIRD UNITED 
NATIONS CONFERENCE ON TI-IE LAW OF THE SEA 

It has generally been recognized that UNCLOS Ill was the 
first attempt to develop a more detailed set of general rules of 
lnternatfonal law governfng the actlvltfes of states and 
International Institutions In the field of oceanographic . 
research. Precedents In the history of the codlflcatfon of the 
law of the sea at best reveal only some sporadic efforts 
resultlng In the adoption ot Isolated provisions on this matter, 
as embodied In a few multi lateral treaties adopted prior to the 
1982 Convention. 

This state of customary and conventfonal International law 
was, to a great extent, an expression of the general pol Icy In 
respect of marine sclentfflc research and the appl !cation of 
oceanfc science and technology In the uses of the seas. Marine 
science and technology were not considered among the major 
components of marftlme affairs. The prevalent feature of marine 
scientific activities was their relatlvely modest scope of 
exploratory surveys, confined mainly to oceanographic studies of 
a general nature and carried out In limited areas of ocean 
space. In most Instances, marine scientific Investigations were 
undertaken within, or adjacent to, the territorial sea. The 
economic and mil ltary lmpl !cations of marine science and Its 
appl lcatlons had not acquired the significance which has been 
attached to them particu larly In the course of the last two 
decades. 

These facts can perhaps explain the rudimentary and 
Incomplete legal regime for the conduct of marine scientific 
research, the ad hoc character of the arrangements, and the 
Informal way of obtaining consent, when required, for carrying 
out such activity by a foreign researcher In marlttme areas 
under the Jurlsdtctlon of a coastal state. The sttuatlon 
prevail Ing in the past should not, however, lead to any 
unwarranted eulogy of the I lberal nature of an otherwise 
fragmentary regime regulating sclentlffc activities that were 
I lmlted In scope, Intensity and field of appl lcatlon, nor should 
It lead to pessimistic, and thus self-defea~lng, 
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prognostications about the Impediments Imposed by the new regime 
and Its adverse effects on marine science. 

It Is wel I known that among the 73 draft articles on the 
law of the sea adopted by the International Law Commission In 
1956 there was not a single provision relating to marine 
scientific research. Although during the consideration of the 
draft articles on the freedom of the high seas (draft artlcle 
27), reference was made to freedom of scientific research, there 
was no agreement to Include a provision In the text. Draf t 
article 27 stipulated that the freedom of the high seas 
comprised, Inter al la, freedom of navigation, freedom of 
fishing, freedom to lay cables and plpel Ines, and freedom to fly 
over the high seas. The International Law Commission, 
nevertheless, pointed out In Its commentary that "the I 1st of 
freedoms of the high seas contained In this article Is not 
restrictive." It was clarified further that "the Commission has 
merely specified four of the mafn freedoms (emphasis added), but 
It Is aware that there are other freedoms, such as freedom to 
undertake scientific research on the high seas." As tar as the 
freedom to explore or exploit the subsol I of the high seas was 
concerned, It was further explained that no specif le mention was 
made of this freedom, because "such exploitation had not yet 
assumed sutflclent practlcal Importance to Justify special 
regulation." 

The fact that the freedom of marine scientific research was 
not expl lcltly listed among the freedoms of the high seas did 
not affect the Interpretation of the International Law 
Commission. The overwhelming majority of states and competent 
International organizations have generally agreed that freedom 
of scientific research ts one of the recognized freedoms of the 
high seas. 

In this connection, UNCLOS I I I did ranove the grounds tor 
some Incorrect Interpretations of the scope of the freedom of 
the high seas, Including the freedom of research, by the 
adoption of article 87 of the new Convention which expl lcltly 
states that freedom of the high seas "comprises, J.n:tm: 
.alJ..a., ••• treedom of scientific research, subject to Parts VI and 
XIII," I.e., the regimes of the continental shelf and marine 
scientific research, respectively. 

The 1982 Convention reflects the great advances In oceanic 
science and technology which have taken place during the last 
two decades. There has been a general acknowledgement of the 
need to update the law of the sea In order to meet adequately 
the new requirements brought about by the remarkable development 
of marine science and Its appl !cation to the multi pie uses of 
the seas and the protection and preservation of the marine 
environment. 

The evolving process of the negotiations on the whole 
complex of maritime problems extended slgnlflcantly the scope of 
matters relating to marine scientific research. Undoubtedly, 
the development of new law of the sea concepts with a profound 
effect on the legal order of the oceans In general also had a 
significant Impact on the shaping of the new regime for The 
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conduct of marine scientific research. Some establ lshed rules 
of customary and conventlonal law were regarded as outdated or 
Insufficient to meet the new economic, security and ecological 
perceptions of the coastal states and their growing assertions 
of rights over the natural resources of areas adjacent to their 
coasts. Also, since the very beginning of the work of the Sea
bed Committee, the princip les and rules of the existing law of 
the sea were deemed Inadequate to regulate problems of global 
magnitude such as the ratlonal and equitable exploration and 
exploitation of the deep sea-bed beyond the I Im Its of national 
Jurisdiction for the benefit of mankind as a whole. 

Most prominent among these new concepts was the entirely 
novel prlnclple that the sea-bed and ocean floor and subsol I 
thereof beyond the I lmlts of natlonal Jurisdiction are the 
common heritage of mankind. This principle became one of the 
foundation stones of the regime for the deep sea-bed, J.e., an 
Internationa l area of the oceans outside national Jurisdiction. 
The legal status of this area and Its resources create a new 
situation In the law of the sea: no state may c la im or exercise 
sovereign rights over the Internat ional sea-bed area or Its 
resources, nor appropriate any part thereof. The rights 
perta in ing to the resources of this area are to be exercised by 
the International Sea-bed Authority, which has the power to 
carry out mining operations through Its Enterpri se or through 
Joint ventures with states or private persons and which also ls 
empowered to control and coordinate al I activities relating to 
the exploration and explo itation of deep-sea mineral resources. 
This new regime also bears on marine scientific research and 
transfer of technology. Proposals relating to the conduct of 
marine scientific research In the International sea-bed area 
were advanced as early as the lnlt la l stages of the negotiations 
In the Sea-bed Committee In 1968 and 1969. 

Throughout the long process of negotiations the text of 
these proposals was modified by new elements. However, there 
are two essential aspects which should be singled out, namely 
that al I states and International organizat ions have the right 
to conduct scientific research In the lnternatlonal sea-bed 
area, and that the International Seabed Authority may also carry 
out such research re latlng to the sea-bed and Its resources, 
directly or through contracts with states, International 
organizations or scientific Institutions. 

Another new concept with noteworthy effect on th e legal 
regime of ocean space, lnc ludlng the rules governing marine 
scient ific research, emerged from the marked trend toward the 
expansion of the geographic and substantive scope of nationa l 
Jurisdiction. This trend was embraced by a large number of 
coasta l states, constituting a highly representative group and 
exercising formidable pressure on del lberatlons In both the Sea
bed Committee and UNCLOS Ill. As a result of lengthy and 
Intensive discussions and negotiations, the entirely nove l 
notion of the exclusive economic zone obtained almost genera l 
recognition. 
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There were other developments reflecting the same trends: 
the extension of the outer I lmlts of the continental shelf; the 
enlargement of the contiguous zone; th e recognition of the 
claims of the archlpelaglc states to draw straight archlpelaglc 
basel Ines, resulting In a considerable extension of the maritime 
space under their sovereignty; and the acquiescence in other 
propositions leading to a substantial extension of the scope and 
content of coastal states' rights over large parts of the ocean 
space. Thus new areas were added to the traditional maritime 
zones. Most of them fal I under national sovereignty and 
Jurisdiction, whlle the International sea-bed area comes under a 
special International regime with Its own Institutional 
structure. 

This new legal situation gave rise to -hto major 
repercussions for the freedom of oceanic research: first, the 
zonal approach to the regimes for the conduct of marine 
scientific research and, secondly, the considerable shrinkage of 
ocean space where such research can be exercised within the 
framework of the freedom of the high seas. The establ lshment of 
distinct regimes tor scientific activities In the various parts 
of ocean space wll I Inevitably affect the Integrity of oceanic 
studies of any natural environment which cannot be 
compartmental !zed In accordance with pol ltlcal considerations 
and legal criteria. 

The legal regime of the exclusive economic zone provides 
for the sovereign rights of conservation and management of the 
natural resources of the entire environment within that zone, 
and with regard to a l I other activities for economic purposes, 
Including the production of energy from waters, currents and 
winds. In addition, the coastal state has Jurisdiction as 
provided for In the new Convention regarding the establ lshment 
and use of artificial Islands, lnstal latlons and structures; 
marine scientific research; and the protection and preservation 
of the marine environment. 

The legal regime of the continental shelf -- Including the 
regulation of research activities on It -- Is based, In general, 
upon the rules establ lshed by the Geneva Convention on the 
Continental Shelf of 1958. However, the new definition of the 
continental shelf and particularly the determination of the 
outer edge of the continental margin under artlcle 76 are 
tantamount to a sizable extension of the part of the sea-bed 
fal I Ing under national Jurisdiction. 

The total area of ocean space comprising exclusive economic 
zones and continental shelves contaJns nearly al I of the proven 
offshore deposits of oil and natural gas, other presently 
exploitable minerals, and over 85 percent of the current catch 
of fish. The priority assigned to the use of the sea for 
economic purposes, which was a major pol Icy objective of the 
coastal states, should not overshadow the vital Importance, for 
them and for the Internat ional community, of the promotion of 
oceanic research. However, during the negotiations In UNCLOS 
Ill these two perceptions, reflecting different concerns, · were 
seemingly contradictory. They gave rise to complex and 
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dlfflcult negotiations that were of crucial Importance not only 
to the outcome of the work of UNCLOS I I I on marine scientific 
research, but to the success of the Conference itself. 

The confl feting positions were polarized on two 
Interrelated Issues bearing upon the requirements for the 
conduct of scientific research In the exclusive economic zone 
and on the contlnental shelf. One of them was about the need 
for, and feasfbll lty of, drawing a distinction between 
11fundamental" or "pure" research on the one hand, and "appl fed" 
or "resource-related" research on the other. The other crftlcal 
issue was about the consent of the coastal state as a mandatory 
requirement for research activities In the exclusive economic 
zone and on the continental shelf of that state. The proponents 
of the distinction between the two categories of research 
maintained that, while fundamental research should be carried 
out In accordance with the prlnclple of the freedom of the high 
seas or with advance notification to the coastal state 
concerned, resource-related or appl led research should be 
carried out only with the consent of the coastal state. 

The opposing view was that there was I lttle merit In 
drawing a I lne between pure research and research more closely 
Identified with commercial prospecting since the end result 
might be to restrict research to the detriment of the 
International community and, in any event, It would be extremely 
diffJcult to make such distinctions because most scientific 
Information could In real lty be used for commercial or mil ltary 
purposes. 

The prevail Ing reaction was to adopt a broad and 
comprehensive notion of marine research comprising any oceanic 
Investigation and related activity designed to Increase 
knowledge about the marine environment and Its resources. There 
were some views that the real distinction should be drawn 
between oceanic research, whatever Its aim and however It might 
be carried out, on the one hand, and the exploration of marine 
resources on the other. 

The most contentious Issue In the debate on marine 
scientific research was the problem of coastal state consent and 
the modal ltJes for granting consent. 

The outcome of negotiations In the Sea-bed Committee was 
reflected in two opposing sets of draft articles. One of them 
stipulated that the coasta l state has the right to authorize 
marine scientific research In areas under nationa l Jurisdiction, 
while the other provided that all states, whether coastal or 
not, enjoy the right to undertake scientific research In 
national ocean space, with 30 days• advance notification If 
required by the coastal state. The rule of authorization 
derived from the principle of express prior consent of the 
coastal state by virtue of Its sovereign rights and 
jurisdiction. The notification regime was derived from the 
principle of freedom of scientific research. 

In the course of the negotiations at UNCLOS I I I, three main 
trends emerged on consent and Its modal ltles. Most developlng 
countries and some other states Insisted on a requirement of 
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11expl lclt consent." Some West European and certain developlng 
land-locked states were In favor of a notification regime based 
on the freedom of research. A group of Social 1st countries 
advanced the Idea of a qual ff fed consent regime, requiring 
consent for marine scientific research related to the 
exploration and exploitation of the I lvtng and non-I Iv Ing 
resources of the exclusive economic zone, and advance 
notification for research unrelated to the exploration and 
exploitation of these resources. Within these main trends were 
proposals containing certain modifications of the basic 
concepts. 

Intensive negotiations provided some grounds for a 
compromise. Accordingly, marine scientific research activities 
In the economic zone or on the continental shelf were to be 
conducted with the consent of the coastal state appl led with 
specific exceptions. It was stipulated further that the coastal 
state should not withhold Its consent, unless the research 
project bears substantially upon the exploration and 
exploitation of the I Iv Ing and non-llvlng resources; Involves 
drll llng or the use of explosives; Involves the construction, 
operation or use of artltlclal Islands, lnstal latfons and 
structures; or unduly Interferes with economic activities of the 
coastal state. 

There were also some other requirements, such as a 
description of the purposes and nature of the research project 
and the right of the coastal state to participate In the conduct 
ot the research program and receive information on the results 
derived therefrom, fncludlng samples taken during Investigations 
carried out on the continental shelf. 

However, despite the efforts to reach consensus on the 
basis of a compromtse, It was stated In a report of the Third 
Committee that "ft became clearly apparent that the positions 
were moving further away from the revised single negotiating 
text In divergent directions, furthering the division between 
existing trends Instead of moving to a compromise." At this 
critical moment of the negotiations the chairman of the 
Committee took the initiative to submit a "test proposal, 11 which 
was an attempt at compromise taking Into consideration the 
various concerns of different Interest groups and an effort to 
avoid a deadlock on the subject. 

The new proposal submitted by the chairman was based on the 
previous text. It contained in addition some new substantive 
elements. The proposal stated that coastal states must 
11 normally grant their consent" and "to this end, coastal States 
shal I establ lsh rules and procedures ensuring that such consent 
wll I not be delayed or denied unreasonably. 11 The new provision 
concerning rules and procedures was designed to provide certain 
guarantees against undue delays and Impediments to states 
undertaking research activities; It was proposed as a safeguard 
clause to meet, to some extent, the legltlma·~e concerns of those 
states. The text, as a whole, contained some ambiguities such 
as the determination of the objectives and character of a 
project which "bears upon the exploration and exploitation of 
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the I Iv Ing and non-living resources," or the Interpretation of 
the term "normally" In the provision specifying that "coastal 
States shall normally grant their consent." These and other 
aspects were critically scrutinized; but, as was pointed out In 
a Report of the Third Canmtttee to the Plenary of the 
Conference, the new proposal was considered by a majority of 
delegations as a basts for negotiations, although a number of 
states actively Involved In oceanographic research opposed the 
proposal. Nevertheless, the "test proposal" by the Chairman 
served as a basis tor the present article 246 of the Convention. 

This survey of the making of the research regime htghl lghts 
the critical Issues engendered by new developments relating to 
the uses of the sea. The rules and principles embodied In the 
Convention regarding oceanic science and technology reflect 
comprom I se so I ut Ions on these Issues ach I evab 11 e In the g I ven 
circumstances. 

General PcJoclples of the Regime of Marfne Sclentiftc Research 
The general principles governing the conduct of marine 

scientific research are formulated In article 240 and some other 
provisions of the Convention. 

Article 240, paragraph Ca) provides that "marine scientific 
research shal I be conducted exclusively for peaceful purposes" 
(emphasis added). A similar provision ts contained In article 
143 which states that "marine scientific research In the Area 
shal I be carried out exclusively for peaceful purposes ••• " 
This article reiterates one of the principles lald down In the 
Declaration on the Sea-bed adopted by the General Assembly In 
1970. That marine scientific research must be conducted for 
peaceful purposes constitutes one aspect only of the more 
general rule on the peaceful uses of the seas provided for In 
article 301 of the Convention. 

Another Important general principle underlying the new 
regime of scientific research Is the principle of cooperation. 
The duty of states to cooperate with each other was enunciated 
as a fundamental rule of conduct In International relatlons by 
the Declaration on Principles of lnternatlonal Law concerning 
Frlendly Relations and Cooperation among States In accordance 
with the Charter of the United Nations. In accordance with this 
prlnclple, "States have the duty to cooperate with one another, 
Irrespective of the differences In their pol ltlcal, economic and 
social systems, In the various spheres of International 
relations, In order to maintain tnternatlonal peace and security 
and to promote tnternatlonal economic stabll tty and security, 
the general welfare of nations and lnternatlonal cooperation 
free from discrimination based on such differences." One of the 
substantive components of the prlnclple of cooperation Is the 
duty of states to "conduct their International relations In the 
economic, soclal, cultural, technical and trade fields In 
accordance with the principles of sovereign equal tty and non
I ntervent I on. 11 

These fundamental rules of International conduct are 
appl !cable to any activities relating to the oceans and the 
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marine environment, Including marine scientific research. Part 
XIII of the Convention on Marine Scientific Research and Part 
XIV on Development and Transfer of Technology contain a 
considerable number of provisions on the promotion of 
International cooperatlon In oceanic science and Its 
appl lcatlon. Section 3 of Part XI I I (articles 242-244 ) and 
Section 2 of Part XIV (articles 270-Z72) are entitled 
"lnternatlonal Cooperation." 

These are not the only provisions pertaining to the duty of 
states and competent International organizations to undertake 
cooperative actions In marine science and technology. In fact, 
the whole regime on scientific research ts destgned to promote 
International cooperation In this field. Nevertheless, It may 
be appropriate to single out some of the provisions deal Ing 
directly with the duty of states and International organizations 
to promote cooperation on an International scale. In this 
connection article 242 Is of special relevance: It contains not 
only a general provision on the obi lgatlon of states and 
International organizations to promote International 
cooperation, but also the duty to provrde, as appropriate, other 
states with a reasonable opportunity to benefit from research 
activities. Furthermore, artlcles 243 and 244 provide for 
International assistance and cooperative measures to create 
favorable conditions for the conduct of research, for the 
Integration of the efforts of sclentfsts, and for the exchange 
and dlssemtnatlon of scientific data and Information. There are 
also other provisions In various parts of the Convention on 
International cooperation In general or In relatlon to oceanic 
science and technology In particular. 

The prlnctple of coordination and harmony between the 
various uses of the sea Is another general rule underlying the 
regime of scientific research. It Is embodted In article 240, 
which provides that marine scientific research may not 
"unjustifiably Interfere with other legitimate uses of the sea." 
The provision In article 241 that "marine sclent'iflc research 
activities shal I not constitute the legal basts tor any claim to 
any part of the marine environment or Its resources" Is also 
among the general rules for the conduct of oceanic research. As 
was pointed out, artlcle 240 contains several general 
principles, such as the requirement of carrying out scientific 
research "with appropriate scientific methods and means" and In 
compl lance with the relevant regulations for the protection and 
preservation of the marine environment. 

There are some fundamental prlnclples of general 
International law which are also appl !cable to the research 
regime, such as I labll lty and responslbll lty for damage to the 
marine environment resulting from oceanic research, Inc lud ing 
damage caused by pol lutlon arising out of It, and the peaceful 
settlement of disputes concerning the Interpretation or 
appl icatlon of the relevant provisions of the Convention. In 
addition, It should be pointed out that most of the general 
rules of the law of the sea relating to the exploltatlon, 
conservation, and management of marine resources; safety of 
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navigation; protection and preservation of the marine 
environment; the prevention of damage to the health of persons; 
and the status of rnstallattons or equipment In the marine 
environment, etc. are very relevant to the regime for the 
conduct of marine sclenttflc research. Most of these matters 
are also affected by specific provlstons regulating marine 
scientific research activities. 

The general principles whtch were Identified briefly should 
not be viewed as an exhaustive code for the regulation of marine 
sctentlflc research. The principle of the freedom of the high 
seas, particularly paragraph (f) of article 87 and article 257 
on the freedom of scientific research In the high seas, Is also 
absolutely pertinent to the regime of oceanic research. 
Important general rules of the overal I regime of scientific 
research are provided for In article 245 on research In the 
territorial sea, In articles 246 and 255 ( lmpl led consent) and 
related provisions concerning marine scientific research In the 
exclusive economic zone and on the continental shelf, and In 
articles 143, 144 and 256 on scientific research In the 
International sea-bed area. 

For the first time In the history of International law the 
Convention sets forth, as a general principle In article 238, 
the right of al I states and competent International 
organizations to conduct marine scientific research. The 
significance of this principle can also be fl lustrated by the 
fact that most of the provisions In Parts XI I I and XIV place 
states and tnternatlonal organizations on an equal footing In 
the field of International cooperat ion. These provisions 
usually start with the expression, "States and competent 
International organizations," when defining rights and 
obi lgatfons, or use the expression, "States, directly or through 
competent International organizations ••• " Furthermore, there ls 
a special provision, article 247, on marine scientific research 
projects undertaken by, or under the auspices of, International 
organizations. This Is an important aspect of the regtme of 
screntlflc research; It emphasizes the advantages of coordinated 
research efforts through projects undertaken or sponsored by 
International organrzatlons. Artlcle 278 of the Convention 
provides for closer cooperation among the competent 
International organizations themselves for "the effective 
discharge of their functions and responslbll ltles" In the field 
of marine science and technology. 

Although most of these provrstons are formulated as general 
principles or gutdel Ines, their Implementation could provide 
favorable conditions for the conduct of research and for the 
promotion of broad International programs. 

Ibe Pcac+Jcal Sfgoltlcance of the PcovJslcos Belattog to Marine 
Science and Iechnolo.gy for the Uses of the Seas and the 
ExploJ+atfon of their Natural Resources 

The basic objective of the regimes of martne scientific 
research and the development and transfer of technology Is to 
provide a legal framework for the acquisition of knowledge about 
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the marine environment and Its natural resources. Scientific 
understanding of the characteristics and phenomena of the oceans 
and of their phys ical, geologlcal, chemical, biological and 
other features would make the evaluation of oceanic processes 
and resources more accurate. To this end, art icle 243 of the 
Convention stipulates that states and International 
organizations, through bilateral and multtlateral agreements, 
must create favorable conditions for research and 11 lntegrate the 
efforts of scientists In studying the essence of phenomena and 
processes occurrrlng in the marine environment and the 
Interrelations between them." 

However, It Is generally admitted that the present level of 
scientific knowledge Is quite Inadequate to accomplish these 
tasks. Among the missions of marine science Is the Improvement 
of the posstbil ltles for rel lable predictions as to the qual lty 
of resources. Consequently, It has been emphasized that 
scientific Investigation should precede Industrial exploration, 
for tt is obvious that without adequate scientific know ledge, 
oceanic science and technology would not be able to offer 
appropriate services In the exploration, exploitation, 
management and conservation of the natural resources of the sea 
and In the protection and preservatton of the marine 
environment. 

The provisions of the 1982 Convention attach particular 
Importance to marine science and Its appl !cation to the 
exploration, exploitation, management and conservation of the 
I lvlng and non-living resources of the marine environment. In 
addition to the articles In Parts XI 11 and XIV -- which contain 
a set of rules appl fcable to any facet of scientific research 
and also to the development and transfer of technology for al I 
purposes In the uses of the sea -- there are several other 
articles relating to marine science and Its application In 
various flelds of maritime activities. Thus, references to the 
function of marine science In the exploration, exploitation, 
management and conservation of marine resources can be found 
throughout the Convention. 

As was already pointed out, the regime of scientific 
research Is based upon a comprehensive notion of scientific 
research comprising both fundamental and appl led studies. The 
general rule for the conduct of marine scientific research in 
areas under national Jurlsdtctton Is the requlranent of consent 
of the coastal state. Artlcle 246 provides that, although 
coastal states must .Jn normal cl rcumstances grant consent, they 
may In their discretion wlthhold consent to the conduct of 
rnar I ne sci entl f I c research In the Ir exc I us ,I ve econom I c zone or 
on their continental shelf It the research project Is "of direct 
significance for the exploration and exploltatlon of natural 
resources, whether 11 v Ing or non- I Iv Ing." 

This system of qual If led consent thus entails -- as an 
exception -- a two-tier regime depending upon the objective and 
character of the research project. The determination as to 
whether the research Is of direct significance for the 
exploration and exploitation of natural resources should be made 
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by the coastal state on the basis of data at Its disposal and 
Its capabll lty to assess the project. In order to avoid abuses 
In the operation of the regime of qual I fled consent the coastal 
state needs an adequate scientific understanding of the nature 
ot the research project. The Convention provides that the 
coastal state must establish rules and procedures ensuring that 
consent Is not delayed or denied unreasonably. These 
considerations further under! Jne the need to achteve a level of 
scientific knowledge necessary for a sound, objective and 
accurate assessment of the characteristics of a research 
project. 

The appl !cation of marine sctence and technology to the 
study of the biologlcal characteristics of the oceans with a 
view to promoting the rational exploration, management and 
conservation of the living resources constitutes an Important 
part of the new legal regime of ocean space. The same 
conclusion appl les to the appl !cation of science and technology 
In the exploration, exploftatfon and management of the mineral 
resources of the seas and of new and renewable sources of 
energy. As a matter of fact, the Convention establ I shes an 
uniform legal regime for the conduct of marine scientific 
research relating to al I natural resources within the exclusive 
economic zone and on the contlnental shelf. 

The conduct of oceanic research on the sea-bed and ocean 
floor beyond nationa l Jurisdiction, I.e., the International sea
bed area, Is also governed by the relevant provisions relating 
to marine scientific research. As that area and Its resources 
have a special legal status as the common heritage of manktnd, 
the rules on scientific research are, of course, subject to the 
International regime for the Area and the powers of the 
International Sea-bed Authority. Artlcle 150 of the Convention 
envisages as one of the tasks of the Authority "the development 
of the resources of the Area and their management. 11 The 
Assembly, under article 160 the prlnclpal organ of the 
Authority, Is entitled to consider and approve rules, 
regulations and procedures relating to prospecting, exploration, 
exploitation, and management. The contribution of marine 
science and technology wll I be Indispensable on these matters. 
Therefore, article 143 on marine scientific research In the 
International sea-bed area, while exp! lcltly referring to Part 
XII I, provides at the same time that the International Sea-bed 
Authority may conduct scientific research concerning the 
International sea-bed area and Its resources. The Authority may 
conduct such scientific research Itself, but It may also enter 
Into contracts for that purpose. It may participate In 
International programs for the promot ion of scfentfflc research, 
training of personnel, dissemination of the results of the 
research, etc. Furthermore, the Authority Is competent to 
pranote and encourage the conduct of marine scientific research 
and coordinate and disseminate the results of such research. 

This regime, however, does not affect the rights of any 
state to carry out marine scientific research In the 
International sea-bed area on the basis of the freedom of 
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scientific research. The requtrements of consent provided for 
In article 246 are not appllcable In the International sea-bed 
area. which ls beyond the Jurisdiction of any state. 
Nevertheless, It should be borne In mind that the exploratlon 
and exploitation of the sea-bed In the International Area could 
Involve large mining sites. Therefore, some I Imitations on 
scientific research may be expected In the case of confl lctlng 
uses within the same area of the sea-bed. 

The International Sea-bed Authority has certain other 
powers relating to marine science and technology. Article 144 
provides that the Authority has the right to acquire technology 
and scientific knowledge relating to "activities In the Area," 
I.e., the exploration. exploltatlon and management of the 
mineral resources of the sea-bed and ocean floor and the subsoil 
thereof; to promote and encourage the transfer to developing 
states of such technology and scientific knowledge; and to 
Initiate and promote prograns for the transfer of technology to 
the Enterprise, the Authority's organ for the exploration and 
exploitation of the mineral resources of the sea-bed. The 
Authority may also take part In international programs of 
technical assistance to developing countries aimed at 
strengthening their research capabll ltles In the field of marine 
science and Its appl I cation. 

The exercise of such broad powers by the International Sea
bed Authority In the exploration. exploitation and management of 
the mineral resources requires a level of scientific knowledge 
to make Its activities economically viable. To this end, the 
Convention contains certain provisions for the promotion of 
International cooperative efforts to be undertaken Jointly with 
states or competent International organizations. They refer not 
only to the principal organs of the Authority, but also to Its 
Economic Planning Commission; the Legal and Technical 
Commission, and other subsidiary bodies. Thus, article 163, 
paragraph 13 of the Convention states that "In the exercise of 
Its functions, each Commission may, where appropriate, consult 
another commission, any competent organ of the United Nations or 
of Its speclal lzed agencies or any International organizations 
with competence In the subject matter of such consultation." 

Part XIV of the Convention also contains some provisions on 
cooperation between the Authority and competent International 
organizations. According to article 273 the objective of such 
cooperation Is "to encourage and facll ltate the transfer to 
developing states, their nationals and to the Enterprise. of 
skit ts and marine technology with regard to activities In the 
Area." Since such cooperation Involves Important considerations 
of a flnanclal, technologlcal and legal character, article 274 
defines the obi lgatlons of the Authority on this matter In 
specific terms. 

The provisions of the Convention on marine science and Its 
application to natural resources baslcal ly refer to the 
exploration, exploitation, development and management of I Iv Ing 
resources and minerals. However, one should not exclude other, 
more unconventional resources such as ocean thermal energy 
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conversion, ocean waves energy potentlal, ocean tides, and other 
new and renewable sources of energy. As was pointed out, a 
general reference to these resources Is contained In artlcle 56, 
paragraph 1 of the Convention, which defines the sovereign 
rights of coastal states In the exclusive economic zone. This 
Is a new frontier In the uses of the seas which requires a great 
deal of scientific study and sophisticated technology. 

The provisions of the Convention referrfng to oceanographic 
research as Including multldlscfpllnary studies and related 
experimental work may apply to some other uses of the sea, such 
as navigation, communications, weather forecasting, 
archaeologlcal exploration, and recreatlonal and other 
activities. Sane articles refer In more specific terms to these 
matters, whlle In other Instances only general rules governing 
marine science and technology are gfven. The provisions on 
passage through the terrltorlal sea, through archlpelaglc waters 
and through straits used for lnternatlonal navigation contain 
specific references to marine scientific research activities of 
any kind, Including research related to natural resources. 
Article 149 deals with the legal situation of archeologlcal and 
historic projects found tn the international sea-bed area. It 
Is submitted that some research acttvltles have to be undertaken 
In connection with the discovery and restoration of these 
objects. 

Marine science and technology have also acquired a 
prcmlnent place In the complex of measures relating to the 
protection and preservation of the marine environment . The 
efffclency of such measures depends greatly upon the level of 
understanding of oceanic processes and phenomena, the 
appl !cation of scientific methods for monitoring, assessing and 
analyzing the harmful effect of pollutants, the predlctabll tty 
of potentlal dangers, and the forecasting of ecological hazards. 
To this end, article 200 of the Convention outl Ines the duty of 
states and International organizations to undertake studies, 
scientific research prograns and exchange of Information on the 
pol lutlon of the marine environment In order to "acquire 
knowledge for the assessment of the nature and extent of the 
pollution, Its pathways, risks and remedies." There are a 
number of other specific provisions In the Convention referring 
to the application of marine science and technology In relation 
to the protection and preservation of the marlne envrronment. 

The Maro Proytslons Belattng to the Development and Transfer of 
Marine Technol~y 

Part XIV of the Convention Is entirely devoted to the 
development and transfer of marine technology. It sets out the 
basic objectives, the guiding principles, and the main 
operational and Institutional measures In this field. This Part 
of the Convention should be considered as a general lega l 
framework for the promotion of International cooperation fn the 
development and transfer of marine technology, distinct from 
cartatn provlstons within the framework of the regime of the 
International sea-bed area. In the latter case, articles 150, 
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151, and 153, Including the relevant provisions of Annex Ill, 
particularly article 5, provide for specific terms for the 
transfer of technology to the Authority as one of the basic 
conditions of undertaking "activities In the Area." 

The prov Is Ions In Part XIV cou I d be cons I dared as ,1 ega I 
guldel Ines for the pranotlon of International cooperation 
between states, with the active participation of international 
organizations, for enhancing the scientific and technological 
capacity of states, particularly the developi ng states. The 
basic objectives of these activities, as provided for In article 
268, are the acquisition and evaluation of knowledge, the 
development of an appropriate scientific and technologlcal 
Infrastructure, the training of research personnel, and the 
establishment of natlonal, regional and International marine 
scientific and technological centers. There Is also provision 
for states to undertake International programs, Jointly or 
through competent International Institutions such as the 
Intergovernmental Oceanographic Commission of UNESCO and other 
competent lnternatlonal organizations. 

These provisions must be read In close connection with the 
regime for the conduct and promotion of marine science and 
technology In relation to the uses of the seas and the 
exploratlon and exploitation of their resources. 

a)NCLUDING REMARKS 

In conclusion, this review of the Third Committee issues on 
the protection and preservation of the marine environment and 
the pranotlon of marine science and technology, within the 
overal I framework of the 1982 Convention on the Law of the Sea, 
reveals the problems addressed and the opportunities created by 
the new Convention. It Is evident that one of the main 
objectives of the international community should be to make the 
provisions of the new Convention effective and generally agreed 
upon by as large a part of the International commun ,lty as 
possible. The Integration of the efforts of scientists from all 
over the world for the promotion of scientific methods In the 
peaceful uses of the seas and the protection and preservation of 
the marine environment requires widespread recognition of the 
regime establ I shed by the Convention. The advancement of 
science and technology would give the necessary degree of 
credlbll tty and vlabtl tty to the new legal order for the world's 
ocean. Perhaps now Is the cruclal manent for the scientific 
community and those who are genuinely concerned about the 
protection and preservation of the marine environment to fulfll I 
their mission to promote the noble objectives of the Convention 
of the United Nations on the Law of the Sea In the Interests of 
International cooperation and social progress. 
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DISCUSSION AND QUESTIONS 

JENS EVENSEN: Distinguished delegates: 
I propose that we now commence our discussion. I suggest 

that each person try to I imit his comments or questions to five 
minutes. There are four names on my 11st at present. The first 
Is Ambassador Richardson. 

ELLIOT RICHARDSON: Thank you very much, Mr. Chairman. 
Distinguished committee chairmen, ladles and gentlemen: 
For a while after I had been requested by the management of 

this meeting to be prepared to comment, I began to feel that 1 
knew exact I y what was meant by the term "f I tth wheel • " Then It 
occurred to me that there really was a good reason why I could 
appropriately be asked to comment first, and that Is that I have 
had the pleasure and privilege of serving under the chairmanship 
of each of the gentlemen on my right, with the exception of 
Professor Fleischer, but he represents a fourth chairman under 
whom I served. In fact, my Introduction to the Law of the Sea 
Conference came In the winter of 1977 at a meeting In Geneva 
under the chairmanship of Jens Evensen. It was there that I saw 
a model of constructive and resourceful chairmanship, while also 
being Introduced, to my then considerable dismay, to the 
enormous complexity of the task the Conference had undertaken. 

As you heard this morning from Professor Oxman, I had by 
then served In a -number of government posts, but none In which I 
had ever served proved so daunting as the Law of the Sea 
Conference. I think It Is also fair to say that, for reasons 
you have already heard touched upon, It may wel I be true that 
none was as Important. 

My service under the leadership of Ambassador Evensen was 
soon fol lowed, at the regular session of the Conference that 
began later that year, by service under the chairmanship of Paul 
Engo In the First Committee and under Ambassador Aguliar and 
Ambassador Yankov as wel I. Paul Engo had under his aegis some 
of the most comp lex Issues of al I. Without his steady 
commitment to the purposes of the Conference and to the 
achievement of a constructive result, we certainly would not be 
here today. Ambassador Aguliar had under his Jurisdiction the 
Issues that were most closely associated with the traditional 
subjects of the International law of the sea. It would, 
however, be a great mistake to regard the charge of his 
committee merely as one of codification. Rather he was required 
to address the requirements of Inventing wholly new concepts and 
adapting them to older principles of International law. 
Ambassador Yankov has given us this afternoon a clear and 
comprehensive overview of the work of his Committee. It Is fair 
to say that he had to preside over divisions between the 
Conference majority, on the one hand, and the research and 
environmental ly-orlented states on the other, thaT were sharper 
perhaps than even the divisions within the First Committee. In 
his case, as he observed, the Conference was also charged with 
far more than the task of codification. 

95 



think It Is accurate to say that the work of each 
committee was affected by a fundamental tension between the 
resource Interests of coastal states, on the one hand, and the 
maritime Interests of naval powers and states with Interests ln 
commercial shipping, on the other. Of course, It was this 
combination of Interests that underlay the recognition from the 
outset that only through a package deal would It be possible to 
arrive at accommodations that would give significant Incentives 
to large numbers of states to Join In supporting the ultimate 
result. Each committee also faced the tension between more 
specific Interests. 

In the case of the sea-beds, there existed a set of 
concerns with the management and control, on behalf of the 
International community as a whole, of resources declared to be 
the common heritage of mankind, and with participation ln their 
exploitation as wel I as In the proceeds of that exploltatfon. 
That set of Interests had to be balanced against a set of 
concerns which had to do with the assurance of access: the 
opportunity for state corporations and private companies to 
engage In deep sea-bed mining and their opportunity to receive a 
reasonable return on the very large Investments Involved In the 
I lght of the considerable risks of a wholly new form of mining. 

In the Second Committee, the tension lay between 
Jurisdiction over coastal resources and due regard for coastal 
states' security, on the one hand, and, on the other, some means 
of accommodating the continued protection of the freedoms of 
navigation and overfl fght with these coastal state Interests. 

In the Third Committee, the lndlvislbll lty of the ocean 
environment worldwide, coastal state concerns with the 
activities of scientific researchers In areas adjacent to their 
coasts, and the potential lmpl !cations of research of direct 
significance for coastal state resources had to be balanced 
against the Importance of maintaining freedom for scientific 
research and pub I lcatlon, the need for uniformity In the 
regulations appl !cable to the protection of the environment, and 
assurances that the enforcement of such regulations would not 
prove to be a means of Impeding freedom of navigation and 
overfl fght. 

In each case, a balanced and workable result was achieved: 
that Is certainly the conviction of most of us who participated 
In the effort. As to Its effectiveness, I would agree with 
Professor Fleischer that only time wfl I tel I. And, of course, 
only time wll I tel I the extent to which such effectiveness can 
be achieved In the absence of the Convention's entry Into force. 
I hope that we do not have the opportunity to learn the outcome 
of that experiment, because It seems Inevitable that there wll I 
be friction arising out of a situation In which most of the 
world has ratified the Convention and a few countries have not. 
In any case, a loss to the process of strengthening the rule of 
law could come about If we are forced to emphasize the value of 
the Convention In Its Influence on custanary law notwithstanding 
the fact that ft has not entered Into force. Nevertheless, I 
agree with Professor Fleischer that the achievements of the 
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Conference were significant and the Impact of the Convention 
wll I be far-reaching no matter what may be the process of 
ratification. 

I was grateful to Paul Engo for the gt lmpses he gave us of 
the dlfflculty of creating mechanisms for the achievement of 
consensus. This Is something on which Jens Evensen has also 
written In the past. The necessity for face-to-face negotiation 
was something that endlessly taxed the Ingenuity and 
resourcefulness of the Conference. There was a constant 
requirement for Improvising processes that enabled the most 
Interested states to negotiate solutlons to specific Issues of 
concern to them In smal I groups. The chairmen had to preside, 
therefore, not only over the plenary meetings of their 
committees, but at any given time had to supervise the work of 
anywhere from two to four or more separate groups charged with 
particular problems that could only be dealt with in some 
smaller forum. The groups establ lshed In 1978 to deal with the 
hard-core Issues II lumlnated the necessity for rel lance upon 
such devices, as did the contribution of the Conference to the 
utll lzatlon of negotiating texts. 

Looking back over this experience from an historical 
perspective, I think It may wel I be found that the Law of the 
Sea Conference pioneered a whole series of approaches to the 
potential success of very large conferences that wtl I have to be 
drawn upon again and again In the future. I hope that this 
experience wll I not only be appl led, but also refined, since -
for reasons I touched on this morning -- the world wll I have 
Increasing need as time goes on to Invent comparably resourceful 
approaches to coping with the real !ties of Its own 
Interdependence. 

JENS EVENSEN: Thank you very much, Ambassador Richardson. 
Dr. Ruivo, wll I you take the floor? 

MARIO RUIVO: I am pleased to be associated again with the 
group of people .with whom I was deeply Involved In the past when 
I was head of the Portuguese delegation to the Law of the Sea 
Conference. I would I Ike to make some ranarks and then address 
one question to the speakers. 

The remarks that I would I Ike to make are related to the 
fact that In the different assessments made of the relation 
between the codification of traditional law and the Innovative 
aspect of the Convention, only occasionally, and particularly In 
some detafl by Professor Yankov, Js reference made to the 
Institutional aspects relating to the Implementation of the new 
Convention, especially In connection with new demands for 
international cooperation. I bel leve, and have bel leved for 
many years, and In tact I negotiated with some of you on 
possible actions In this area, that the mechanisms and the 
lnstltutlonal aspects are as Important now as during the 
negotiations. The same Imagination and creativeness are needed 
now that characterized the process of negotiation and which led 
to a number of very, let me say, heterodox mechanfsms to 
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facll ltate the reaching of consensus. This Is especially so 
because It Is very difficult to foresee what the trends wll I be. 
WII I the Convention be ratified soon and how wll I It, or at 
least some of Its principles, be put Into force? 

I would I Ike to recal I that throughout the negotiations the 
system of the United Nations as a whole was operating. Much of 
the documentation and Information made available to the 
Conference, Including some of the maps and other studies, was In 
fact the result of cooperation between the different special lzed 
agencies and the Secretariat of the Conference. This was done 
to provide member states with facts, because the technological 
aspects of scientific progress and expertise play a very 
Important role In this Convention; a role clearly much more 
Important than In the negotiations of 1958 and 1960. 

I bel teve that In the present situation existing 
Institutions are to a great degree obsolete, parttcularly In the 
areas deal Ing with marine science, pol lutton, protection of the 
marine environment, and transfer of technology. Traditionally, 
national governments are organized on a sectoral basts: 
ministries of fisheries, ministries of shipping, and so on. 
This was projected to the International level, where 
organization ts also sectoral. However, the Convention was 
negotiated on the basis of an Integrated treatment of ocean 
space. It was negot iated as a package deal , which means that 
many lnterdlsctpl lnary aspects and lntersectoral aspects appear 
everywhere. Neither national Institutions nor the United 
Nations In Its present structure are oriented In that direction. 

We can detect now not only this kind of confl let, but also 
a certain process of readjustment. That process Is now awaiting 
the establ lshment of the Sea-bed Authority or the Commission on 
the outer llmlts of the continental shelf. If we look now at 
the national level we see, for example, a trend to establ tsh 
mlntstrtes of the sea In an attempt to have an Integrated 
approach to the new ocean space regimes which ls the case In 
France or a trend to have at the national level a cooperative 
effort, as Is the case of lndta's Department of Ocean 
Development. When we look at the United Nations, there are also 
Indications of a certain growth of faith among the Institutions 
In meeting the demands of cooperation. 

I would I Ike to encourage participants, In the discussions 
In the coming days, to address tnstttutlonal problems and the 
question of necessary adjustments. I bel leve that many problems 
pending the entry Into force of the Convention can be solved 
only by using existing fora or some new fora. Thus my questions 
to the speakers are: How do they assess the Institutional 
trends for their respective areas? What are their expectations? 
How do they visual tze the role International Institutions can 
play In facll ltattng lnternatlonal cooperation tor the peaceful 
use of the oceans? 

JENS EVENSEN: Thank you very much, Dr. Ruivo, for your 
comments. I wonder whether Ambassador Engo or Ambassador Yankov 
has any comments to make. Ambassador Enge? 
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PAUL ENGO: I think that the point raised by Dr. Ruivo Is a 
very Important, very crltlcal one. It goes wel I beyond what he 
has said. If you go Into the developlng countries you find 
perhaps that there are no existing Institutions at al I. 

Sane years ago, I had the prlvllege of carrying out a 
survey with regard to environmental leglslatlon In sister 
African countries. I was alarmed to find a common problem that 
existed among al I of them. In the seminar that we held 
subsequently, we found that al I we had done up to that point was 
to take the leglslatlon of the orlglnal metropol ltan country and 
Just change the name, for Instance, Great Britain or France, 
Into the name of whatever the country was. 

What I am trying to say Is that the problem Is more serious 
than merely adjusting to the novelties of the Convention and to 
the complexity brought about by the type of packages that have 
been worked out. In the young countries, we have to work at 
reorganizing ourselves In such a way that we create effective 
Institutions. We cannot be doing this ln a very productive 
atmosphere while we observe, as Dr. Ruivo has pointed out, that 
even at the International level, where we are supposed to get 
our Inspiration, there fs confl let and lnteragency 
confrontatlon. Thls does not give good leadership to these 
young countries. 

As far as the First Committee Is concerned, I think that 
what one can try to do at this stage Is to encourage enough 
dfssemtnatlon of Information to supplement what the 
representatlves of countries have done with respect to their 
countries, to draw attention to the new order that exists, and 
to try to analyze the scope of the Inf luence of this new 
fnstftutlonal framework for exploiting the deep sea-bed In the 
I lght of our general Idea that ft should be a new International 
economic order. This ls something easier sald than done. You 
will find we have a problem ln our young countries -- I do not 
know If It exists ln some of the older countrles -- that there 
has been a tendency to associate the law of the sea with the 
lndfvldual who represents the country. I am trying to change 
that In my country right now by campaign by radio and al I 
posslble means. But In many countries when you talk about law 
of the sea, you talk about the person who represents that 
country; you talk about Warfoba who represents Tanzania or you 
talk about someone else. 

How do we draw the attention of governments to the 
Importance of the law of the sea? Take pol lutlon. How do you 
draw the attention of nations to the advantages of scientific 
research and to the avenues that are open at the lnternatlonal 
level for cooperation? How do you convince a nation to abandon 
an aspect of Its Industrial development that Is I lkely, In the 
long term, to affect Its economy through the Introduction of 
pollutants? For Instance, we know that pollutants get Into our 
system by being transported as wel I as through the establ fshment 
of lndusTry. Yet we stfl I I Ive with the II luslon that 
developing countries do not suffer from pol lutfon of any type. 
We tend to forget that pol lutfon has no terrltory: It can be 
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conveyed by atr or by the sea. How do we draw the attention of 
governments to this? I think that It wll I take the cooperation 
of the lnternatlonal community, working side by side with 
institutions within the respective countries. 

Wtth regard to the deep sea-bed area we have In fact 
establ lshed an lnstltutton, the International Sea-bed Authority, 
which wit I administer the common heritage of mankind, and we 
have set up a Preparatory Commission, which met recently for the 
first time tn Kingston. To assure that the whole system works, 
I think It wll I need the cooperation of al I those who are 
convinced that this effort Is worth promoting for the peace and 
security of the world. In one of my reports I pointed out that 
the decision-making system adopted wll I need the pol ltlcal wll I 
of all to succeed, because the decision-making procedures of the 
Councl I wll I make it very difficult to take any decision If some 
countries want to block that decision. I sincerely hope that 
the fact that we have Identified pioneer Investors, and that we 
have virtually cordoned off a certain area of the ocean floor 
for exploitation by a I lmlted and Identified number of actors 
over the next 25 years, would diminish the chances of blockage 
through the decision-making process. 

In summary, I think that there Is a great need for 
rethinking as to the methods by wh(ch we can atta(n the very 
Important and the very crltlcal decisions that we have taken and 
that are represented In the Convention. 

JENS EVENSEN: Thank you very much, Mr. Engo. Dr. 
Kolodkln, you have the floor. 

ANATOLI KOLODKIN: Thank you, Mr. Chairman. 
Mr. Chairman, ladles and gentlemen: 
Allow me to Join Ambassador Kolosovsky on behalf of myself 

and other Soviet participants In expressing our appreciation to 
the Law of the Sea Institute of the United States of America and 
the Nansen Institute of Norway for the Invitation to attend and 
participate In this conference. 

My first comment relates to the problem of customary Jaw. 
Professor Yankov said that he does not agree with the view that 
everything In Chapter XI ls customary law of the sea, and he 
pointed out that the economic zone provision Is new, as are some 
other provisions relating to the regime of the high seas and 
envlronmental problems. I would like to stress that with regard 
to the economic zone, we can say not only that It Is a new 
concept, but that the legal basis for this new Institution Is 
the Convention and not customary law or law based on uni lateral 
actions. Artlcle 55 of the Convention says that the exclusive 
economic zone Is an area beyond and adjacent to the territorial 
sea subject to the specific legal regime establ lshed In this 
part under which the rtghts and Jurisdictions of the coastal 
state and the rtghts and freedoms of other states are governed 
by the relevant provisions of the Convention. This means that 
In this zone a coastal state has specific rights and 

100 



Jurisdiction and that It cannot exercise other rights. The 
scope of these rights and Jurisdiction Is set forth exclusively 
In a multilateral treaty, I.e., In the Convention as adopted. 
This is why It seems to me that we cannot consider the economic 
zone to be a rule of customary law. It Is based on a rule of 
treaty law. When the Convention has entered Into force, we can 
refer, of course, to customary as wel I as to treaty law. 

My second remark refers to the concept of the common 
heritage of mankind and the Interpretation of the regime of the 
sea-bed. The argument of Mr. Breaux was, and I know from the 
literature that some American authors Insist on the same view, 
that activities on the sea-bed are based on the freedom of the 
seas and on a freedom of exploitation of the sea-bed beyond 
national Jurisdiction. However, I would I Ike to point out that 
the 1970 Declaration and Its 15 principles as stressed by you, 
Mr. Chairman, Indicate that the sea-bed Is the common heritage 
of mankind, and that this Is so not only tor the sea-bed but for 
Its resources as wel I. It Is not enough to say that article 137 
states a principle of non-appropriation and that the scope of 
the principle of the common heritage of mankind Is restricted to 
this requlranent of non-appropriation. It this were the case, 
we would have nothing new because In the 1958 Geneva Convention 
on the High Seas we already have the principle that the high 
seas may not be appropriated by any state. In my opinion, the 
concept of the common heritage of mankind with regard to the 
sea-bed means that we create a new International regime and 
International authority and that no state now has a right to 
explore and exploit the sea-bed beyond national jurisdiction 
without the supervision and control of the International 
authority. 

I would llke to recall article 8 of the 1979 Moon Treaty. 
Paragraph 1 states that the moon and Its resources are the 
common heritage of mankind, and paragraph 5 links this prlnclple 
to the new International regime for the moon and Its resources. 
Professor Ping Xiang of London University says that the pioneers 
of the concept of the common heritage of mankind are not the 
lawyers deal lng with the sea, but space lawyers. I do not know 
who the pioneers are, but I am convinced that the principle of 
the common heritage In relation to the sea-bed means that there 
fs a close connection between the declaration of the area as the 
common heritage of mankind and the establ lshment of the 
International Authority. 

Thus, It seems to me that we cannot say now that there Is a 
freedom of exploration and exploitation of the sea-bed beyond 
national Jurisdiction. 

My last point refers to what has been said on the package 
deal approach. It seems to me that this Is not only a 
procedural principle rn relation to third countries. It Is a 
very Important principle of the law of treaties. In this 
connection I would I Ike to recall article 44 of the Vienna 
Convention on the Law of Treaties, which provides that states 
may not divide a treaty Into different parts and accept only 
those provisions of concern to them without the agreement of the 
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other parties to the treaty. Thus, al I the provisions of our 
Convention should be accepted as a package with no exclusions, 
because at the beginning of the Conference al I participants 
agreed to accept these provisions as a who 'le In an undivided 
package. This approach has been conflnned by a statement of the 
Government of the USSR on April 24 of this year. 

JENS EVENSEN: Thank you very much, Dr. Kolodkfn. I now 
recognize Professor Lammers from Leyden. 

JOHAN LAMt-ERS: Many Important Issues have been raised this 
afternoon by the distinguished speakers. It ts, alas, the fate 
of the participants that they can take Issue only with one or 
two of them. There Is one Issue which I would I Ike to raise. It 
concerns the Importance of convent1f ons In general, and of the 
Law of the Sea Convention In particular, as evidence of 
customary International law. 

This point has been raised speclflcal ly by Professor 
Fleischer. If I understood him correctly, ft Is his opfnfon 
that the Convention would be an Important source of customary 
law, or at least an Important Indication of what the customary 
law Is. I should take the opposite position, although I do not 
llke to take that position. I think that broad participation In 
a general convention will make It rather more d,lfffcul t to prove 
what general lnternatlonal law Is or wll I be In the future than 
the opposite. In the case of states having become a party to an 
Tnternatlonal convention, It wfl I always be easy to say In the 
future that they adhere to certain practices because they are 
obi lged or permftted to do so by the convention. 

The case law mentioned this afternoon ts not fully 
convincing with respect to the proposition proof of customary 
law. It Is true that In the fisheries Juctsdlctfon cases the 
International Court of Justice referred to some unratlfled 
conventions as supporting the existence of a new rule of 
customary lnternatlonal Jaw, but this was done In a very 
lncldental way, and there were other factors mentioned by the 
Court to support Its view that a certain rule had already become 
a rule of customary International law. In the Contlnen+al Shelf 
cases the Court delved much more thoroughly Into this question. 
The famous phrase used by the Court In that judgment was that 
wide participation In a certain convention, especially by the 
most Important states Involved tn a field of lnternatlonal 
Interaction, might after some time be proof of a new rule of 
customary International law. The court did not say that ft 
would be proof, but only that It might be proof. It went on to 
stress, and I think this rs the most Important element, that It 
Is not so much the practice of states which are party to the 
convention, but the practice of states which are not party to 
the convention, that provides the real test of whether a certain 
rule has become a rule of customary lnternatlonal law. 

It may be that many states wll I ratify the new Convention 
on the law of the sea, but some Important states may very wel I 
remain outside the Convention. If we apply the criterion used 
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by the court In the Con+lnental Shelf cases, It wll I not be easy 
to say that the Convention wll I be proof of customary 
International law. 

JENS EVENSEN: Thank you very much, Professor Lammers. 
Professor Fleischer would like to comment on this Intervention. 

CARL AUGUST FLEISCHER: I think It Is correct, as Professor 
Lammers stated, that there are views on the 1969 decision In the 
North Sea Cont)nental Shelf cases that are contrary to what I 
just said, or which may be Invoked In support of his position. 
However, the way I see It, the 1969 decision clearly states that 
It Is posslble to have concepts developed on the basis of a 
conference or convention fol lowed by acceptance of these 
concepts In customary law. The 1974 Judgments also accept this. 
I would I Ike to quote a passage which Is not directly relevant 
to the Judgments, but which concerned the acceptance of the 12-
mlle limit supported by a majority at the 1960 Conference. 
There Is also a passage concerning the acceptance of the Idea of 
preferential rights beyond the 12-mlle I lmlt which Is part of 
the ratio decldendt of the Judgments. Concerning the acceptance 
of the system of 12-mlle fisheries Jurisdiction In the 1960 1s, 
which Is very similar to the acceptance of the 200-mlle system 
on the basis of the Convention or the Conference and subsequent 
or consonant state practice, the Court said, ''The 1960 
Conference failed by one vote to adopt the text governing the 
two questions· of the breadth of the terrltorlal sea and the 
extent of fishery rights. However, after that Conference the 
law evolved through the practice of States on the basis of the 
debates and near-agreements at the Conference. Two concepts 
have crystallized as customary law In recent years arising out 
of the general consensus revealed at that Conference." 

JENS EVENSEN: Thank you very much. 
you have the floor. 

Ambassador Beesley, 

J . ALAN BEESLEY: There Is one problem running through a 
discussion such as this, and that which think wll I ensue 
during the rest of this week. It Is not an academic Issue we 
are addressing today when we consider what Is and what Is not 
customary law. It Is a very practical Issue. It Is the kind of 
question that some of us have had to address when we occupied 
positions as government legal advfsors. It Is wel I known that 
In such matters decisions by governments can turn on legal 
opinions. 

It seems to me that It ls evident, and In saying this I am 
not speaking personally but on the basis of my experience as 
Chairman of the Drafting Committee, that a large part of the 
Convention does represent codification because much of It was 
drawn, for example, from the Geneva Conventions. On this we do 
not find very much difference of views. It Is equally clear 
that there was also very much progressive development. I do not 
thfnk that anyone wfl I deny that there was law retorm and law 
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creation. The dlfflculty I find, and many others find, Is that 
when we are looking at new concepts In International law, It ts 
not easy to say which concept has already attained the status of 
customary International law and which has not. But ft ts 
Important, I think, to be very frank with one another when we 
consider which are and which are not new concepts. 

Amongst the new concepts we must, of course, Include the 
economic zone. Most of us would agree that some aspects have 
probably attained the status of customary law, such as, for 
example, the fisheries provisions In the Convention. I am no~ 
sure how many of us would say after a good deal of thought that 
al I the environmental provisions are on the same footing. When 
we talk about marine scientific research, we might again find 
dlfftcultles, because the coastal state Incurs obi lgatlons vis
a-vis developing countries, for example, In addition to the 
rights that It asserts. We do not hear much discussion as to 
whether or not the sea-bed beneath the economic zone appertains 
to the coastal state under customary International law as It 
does under the Convention. One tends to assume that because 
there Is no argument on this, It probably Is customary law, even 
In the absence of a lot of state practice. 

Thus far I have addressed merely one concept, the economic 
zone. We obviously have heard enough today to know that there 
are differences of views as to whether the common heritage 
concept has already been accepted as customary International 
law. Thus we now have two concepts that arose at virtually the 
same time: let us at least take that Into account In making our 
judgment. 

Now what about some of the other new concepts? 
I am sure that representatives of land-locked states would 

argue that the new provisions giving land-locked states new 
rights are already existing customary law, but I do not propose 
to address that question. I would hope that they would be 
proven right. 

What about the archlpelaglc state concept? ft Is another 
new concept, even though various archtpelagfc states and some 
coastal states with off-lying archipelagos have argued this 
thesis for decades. I think most of us would agree that the 
archlpelaglc concept In Its totality ls another one of the new 
principles that emerged from the Conference and the Convention. 
Whether a state can benefit from the provisions al lowing It to 
claim sovereignty over the waters within Islands without 
accepting the obi lgatlons relating to sea lanes ls another 
matter. But taken together we would probably at least agree 
that It is a new concept and many of us might even agree that It 
Is accepted as customary law. 

My point, though, Is that there are other concepts such as 
transit passage which are equally new. We have to admit to 
ourselves, much as we want to say that this also ls received 
customary law, as I bel leve Jens Evensen did this morning, that 
we have here a combination of an emerging rule which most of us 
would take as now reflecting customary law, the right to extend 
the territorial sea to twelve miles, but not much state practice 
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Insofar as International straits are concerned. Some practice, 
but perhaps not enough to make the Issue free from doubt. So I 
assume we have to have an exercise of rights of transit 
lncludlng, for example, overfl lght or navigation by submerged 
submarfnes, where a strait Is wholly terrltorlal by virtue of 
these new provisions In order to say that on the basis of state 
practice this too ts customary law. I do not wtsh to address 
this Issue. I would expect that the majority, perhaps al I of 
us, would llke to argue that the right of transit passage Is 
equally customary lnternatlonal law because It Is Included In 
the Convention and because state practice has sh0ttn It to be 
acceptable. I tend to agree with those who would look to the 
Convention as very Indicative, a highly persuasive source as to 
what Is and what Is not customary International law. But I do 
not think we can Ignore state practice, which, In the final 
analysis, ls the test that wfl I be utll Jzed by legal advfsors 
and perhaps the Court, at least untll the Convention comes Jnto 
force. 

The dlfflculty Is, of course, greatest for those who wfsh 
to argue that al I of these prlnclples except the common heritage 
represent customary Jaw. That Is a very dlfflcult position. It 
ls for them to argue It, but I have yet to hear an argument that 
Is persuasive. They say that all these other new principles 
are, If you wish, Instant customary law, but the common heritage 
Is not. I am not posing a question so much as making a comment, 
but I would welcome comments by any of the panel lsts that would 
prove to my satisfaction, or even their CMn, that the common 
heritage concept Is on a different legal footing, whether by 
virtue of Its newness or Its radlcal nature or because It Is 
certainly not the same concept as the hfgh seas. Why ls that 
concept not customary International law If the other equally new 
concepts are? 

I would remJnd everyone of one point. Addressing a 
somewhat analogous Jssue, the 1958 Conference made a very clear 
distinction between the regime appl Jcable to the contlnental 
shelf and the regJme applicable to the superJacent waters. The 
International community has dealt with this Issue and has seen 
flt to develop two different regimes, even If this were not 
accepted In a particular case as customary law. As Jens Evensen 
so eloquently noted this mornJng, I do not think one can simply 
argue by analogy that because the high seas regime appl les to 
the waters beyond the continental shelf, It therefore appl les to 
the sea-bed, partlcularly In the case of an exclusive 
appropriation over a long period of time. 

JENS EVENSEN: Thank you very much, Ambassador Beesley. It 
ls time to conclude this meeting. I would I Ike to thank al I of 
you for contributing so wonderfully to a successful opening day. 
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PART 111 

11-IE DEEP SEA-BED 



INTRODUCTORY REMARKS 

Renate Platzoeder 
Institute of International Affairs 

Munfch-Ebenhausen 

Ladles and Gentlemen: 
The third panel of this conference is devoted to the deep 

sea-bed, the obvious problem child of the law of the sea. Deep 
sea-bed mining Issues are stf I I In stormy weather, but my crew 
of five outstanding experts wfl I try Its best to navigate safely 
through these troubled waters. 

As members of this panel, I welcome Ms. Betzy Tunold of the 
Frldtjof Nansen Institute and Ambassador Peter Bruckner frcm 
Denmark. I am a I so happy to Introduce Mr. Mat I Pa I fnxn the 
United Nations Secretariat and Mr. Leigh Ratlner fran the United 
States. Last but not least, I welcome on this panel Professor 
Guenther Jaenicke from the University of Frankfurt. 

I now give the floor to our first speaker, Ms. Tunold. 
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THE DEEP SEA-BED REGIME: 
AN INTRODUCTION TO MAJOR PROBLEMS. 

INNOVATION OR A PERPETUATION OF THE STATUS QUO? 

Betzy El I lngsen Tunold 
The Frldtjof Nansen Institute 

This paper Is a summary version of part I I of a 
considerably more comprehensive study: Ib~---Ub'CLQS ___ lll 
n~gatl~tlgns_on __ fh~_de~p_sea=bed_ciglme1 __ lns±ltutlonallza±lon 
gf_tb~_,Qmmao_h~rltag~_Qf_mgokloa_f2c_±b~_beneflt_of_maa~lod __ as 
~--~b2le? and It summarizes some of that study's findings on the 
character of the fina l outcome of the deep sea-bed negotiations. 

AN INTRODUCTION TO THE MAJOR PROBLEMS OF 
THE DEEP SEA-BED REGIME 

Although the majority vote at the end of the 11th session 
of UNCLOS I I I did not fulfil I the aim of adopting the Convention 
by consensus, this result by no means represents a failure of 
UNCLOS 111. Whether the f Ina I verd I ct w 111 be 0 s uccess" or 
"fa II ure" depends on the answers to a I arge number of questions. 
Who wll I sign and ratify or accede to the Convention, and how 
long wll I It take? Is the Convention ever going to enter Into 
force? If It does, wll I It be supported by enough "Important" 
parties to make ft effective? What are the I lkely consequences 
of global acceptance, acceptance by a few, non-acceptance, or 
undue delay In the ratification and accession procedure? What 
Impact wll I the Convention have on future deep sea mining 
activities? What wll I be the distributive effects of the deep 
sea-bed regime? Are national legislation and regional 
agreements I ikely to be adapted to the provisions In the global 
Convention about the status of, and activities In, the 11Area? 11 

Or Is It I lkely that accelerating national claims for parts of 
the International area wl l I nul I lfy the global deep sea-bed 
regime? What wll I be the governing effect of the Convention? 
WII I behavior of states and private entities differ fran what It 
would have been without the Law of the Sea Convention? WII I 
norms, rules, regulations, and procedures be compl led with or 
violated by those who become parties to the Convention and those 
who do not? How wll I the Preparatory Canmlsslon function? How 
are rules and regulations I lke ly to be adapted In the Interim 
period before the establ lshment of the International Sea-Bed 
Authority? Are compromises posslble In the post-negotiation 
phase? How wll I ambiguities In the deep sea-bed provisions be 
Interpreted and considered In the future Implementation of the 
regime [1]? 

On the basis of al I these questions and uncertainties, the 
fol lowing problems can be singled out: 

- ambiguities and Interpretations; 
- the degree of acceptance of the deep sea-bed regime; 
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- the degree of comp I lance; and 
- the governing effect of the regime. 

This paper does not concentrate on these uncertainties, nor 
on the conditions for state or private enterprises to engage In 
deep sea mining. A number of factors Indicate that the 
resources on the deep sea-bed are not I lkely to remain 
untouched. Time, energy and flnanclal resources have been 
devoted to the development of relevant technology, and even ff 
al I technological obstacles may not have been eradicated, It Is 
or wll I become technologically possible to carry out deep sea 
mining. 

The current financial conditions for deep sea mining may 
not be satisfactory and these activities may appear not to be 
prof ltable, but this may very well be offset by other 
considerations, e.g., concerning the supply situation. 
Subsidies, grants, or other financial support can reduce, 
perhaps el lmlnate, the Importance of the prof It requirement, and 
such support can (and has been) provided by governments, either 
In order to secure suppl les or to secure development of 
competence within a new and prestigious industry, or both. The 
prestige argument Is probably more relevant for the superpowers 
than for other states. As the USSR apparently has concrete 
plans for deep sea mining, and has already agreed with India on 
non-overlapping claims [2], I would be very surprised If the 
United States -- or rather US companies engaged In preparations 
for deep sea mining -- gave up altogether or If US companies 
were to Incorporate In countries that Intend to become parties 
to the Convention. If the US Insists on remaining outside the 
Convention, one solution for US companies may be to rely on US 
government guarantees for company Investment and on gunboat 
support In order to be able to conduct their business. If so, 
for al I their free enterprise rhetoric, the opponents of the 
global Convention may have to resort to government Intervention. 

Consequently, even though the current supply situation may 
be satisfactory and the present economic Incentives for deep sea 
mining not very convincing, technologlcal, prestige, competence 
and long-term supply arguments may prove stronger, with the 
effect that deep sea mining becomes a real lty, either within the 
global framework or outside. If so, the main problem with the 
deep sea-bed regime is not that the pol ltlcal and Jurtdtcal 
framework is cl aimed to be unsatisfactory for a smal I number of 
technologically and economically powerful states and companies. 
On the contr ary, the main problem Is that deep sea mining 
activities may be carried out for the benefit of a handful of 
powerful states or companies only and not for the benefit of 
mankind as a whole. Thus, uncertainty prevails as to whether or 
not activities wll I be carried out In accordance with the baste 
principles that the area and Its resources are the common 
heritage of mankind, and that "activities In the Area" must be 
carried out tor the benefit of mankind as a whole. The main 
problem Is that It Is not certain that deep sea mining wll I be 
of benefit to the developing states. This In spite ot the tact 
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that the deep sea-bed regime Includes provisions on special 
considerations for, and reverse discrimination In favor of, 
developing states so as to enable them to participate actively 
at al I levels (decision-making, on-site activities, and 
"equitable" distribution of benefits). 

The reasons for my concern that the deep sea-bed regime may 
turn out to benetit a smal I number of industrial lzed states and 
their companies only, are, first, the dual character of the 
regime, and second, factors at the structural, actor and 
Institutional level at work In the formation and the 
Implementation process. This paper concentrates on the former. 

THE DUAL CHARACTER OF THE REGIME: THE OLD VS. THE NEW ORDER 

The components of the regime can be categorized as 
representing the old order or a new order, or a neutral order 
that favors neither of the other two orders In particular. The 
new order elements emphasize the rights, ownership and benefit 
of mankind as a whole In general, and that of the disadvantaged 
in particular. Of primary Importance Is the effective 
participation by developing states -- the disadvantaged -- in 
deep sea mining and related activities either Individually, In 
Joint ventures, or (maln ly) through the Enterprise of the 
International Sea-Bed Authority CISA). 

In order to make this effective participation possible, the 
Industrial !zed participants (states and enterprises) In deep sea 
mining are required to transfer financial and technological 
resources to the Enterprise and to developing states. Other new 
order elements Include: protection of the adversely affected 
developing countries, and an equitable distribution or sharing 
of benefits that discriminates In favor of the disadvantaged. A 
necessary condition tor the Implementation of these non-tree
market provisions Isbel leved to be a strong International Sea
Bed Authority of a large functional scope and with the power to 
co-ordinate, regulate, supervise, control, sanction and enforce. 

The new order proponents favour an ISA In which each state 
has one representative and one vote, and In which enforceable 
decisions are made by a simp le or a qual I fled majority. 

The old order elements, In contrast, emphasize the rights, 
ownership and benefit of states and enterprises possessing the 
financial and technological resources relevant tor deep sea 
mining and related activities. In particular, the Interests and 
needs of Industrial consumers and Importers of the minerals In 
question are given high priority. In the old order view 
paramount Ingredients are: participation by these states and 
other entitles sponsored or control led by than, efficiency 
considerations, and a free enterprise system. Also, private 
property rights and comparative technological advantages shal I 
not be curtailed by provisions about mandatory transfers to 
developing states and the Enterprise. Furthermore, the old 
order proponents stress the lrreconcllabll lty of free enterprise 
and production I Imitations, and conclude that the deep sea-bed 
regime ought to be a production-oriented system. Compensation 

112 



may be provided, preferably by the ISA, to the adversely 
affected, but the overriding principle Is that those who have 
the necessary capabl l !ties, Ingenuity, stamina and courage to 
engage In deep sea mining must also have the right to reap the 
benefits. Quite consistent with the above-mentioned elements of 
an old order regime, the advocates of this view favor a weak ISA 
with clearly defined, very limited powers and functions {mainly 
a co-ordination function), representation based on special 
Interests and qual lflcatlon criteria, veto rights for smal I 
minorities, and non-binding decisions. 

Whereas the new order approach supports the Idea of 
supranational management of the area and Its resources, the old 
order approach agrees with International co-ordination of state 
and private activities. The former opposes the doctrines of the 
"freedom of the (high) seas" (res communls) and "res nul I lus 11 

[3], whereas the latter conforms to one or both of than, 
especi a lly the "freedom of the (high) seas" doctrine. The new 
order approach has, generally, been advocated by the Group of 77 
(G-77) and the old order approach by the Group of 5 (G-5) (the 
big Industrial lzed ~tates) [4]. 

ELEMENTS OF THE REGlf.E: PRINCIPLES, NORMS, 
RULES AND REGULATIONS 

ecroclples 
Principles may be def lned as bel lets regarding facts, 

causation, and rectitude [5]. The UN Convention on the Law of 
the Sea, Part XI, contains fourteen principles governing the 
deep sea-bed area. Of the fourteen principles only six seem to 
be controversial In the sense that they deviate slgnlflcantly 
from the establ !shed order. These principles declare that: the 
area and Its resources are the common heritage of mankind 
(article 136) [6]; al I rights In the resources of the area are 
vested In mankind as a whole (article 137); activities In the 
area shal I be carried out tor the benefit of mankind as a whole 
(article 140); and to this end the Authority shal I take measures 
to acquire technology and scientific knowledge (article 144); 
and participation of developing states In the activities In the 
area shal I be promoted (article 148). In addition, marine 
scientific research In the area must be carried out exclusively 
for peaceful purposes and tor the benefit of mankind as a whole 
( a rt I c I e 1 43 ) • 

These principles Imply that geographical location and 
technological and economic level of development may not be 
qual lflcatlon criteria for obtaining legal and legitimate rights 
to engage In deep sea mining and reap the benefits. Mankind as 
a whole has exclusive rights to the area and Its resources, and 
activities in the area must benefit mankind as a whole, not only 
a few transnational companies, state and private enterprises and 
a handful of the biggest Industrial powers. The principles are 
Inconsistent with the old, prevai l Ing tendency of "first come, 
f lrst served," "those who buy the wheat shal I have the right to 
eat the cake" and "might makes right." On the contrary, the 
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lmpl !cation Is that the Convention embodies the rights, 
responslbll lttes, powers and functions relevant to the 
management of the area and Its resources. 

Although some of the new-order principles are vague and 
ambiguous, the principles governing the tnternattonal sea-bed 
area seem to have a rather clear new-order direction. Sane of 
the problems with these prlnclples are the fol lowing: 

- the crucial principle that "activities In the Area shal I, as 
speclflcal ly provided for In this Part, be carried out for 
the benefit of mankind as a whole" has been a very 
controvers i al Issue during the negot iation process; It has 
undergone several changes over the years, and the final 
version lacks prectston. 

- what benefits shal I be equitably distributed and shared? 
- what Is an equitab le distribution? 
- who shal I benef It? al I or some states, peoples, people? 
- who shal I be responsible for the transfer of technology for 

the benefit of whom? 
- the developing states have been granted the right to 

participate In deep sea-bed activities, but the prlnclples do 
not specify entitles to be responsible tor the real lzatlon of 
this right. 

These, and other amblgulttes and uncertainties are 
aggravated by the fact that throughout the negotiating process 
the main participants have Interpreted the prlnclples In 
different ways and have accorded them different status. Some 
regard them as de facto International law, whereas others see 
them as non-binding and are unwll ling to admit that they have 
any legal status at al I. 

N'2ans [7] 
The norms of the regime do not provide any clear answers to 

the questions raised about the Interpretation of the prlnclples. 
They do not supply elaborations and definitions of the 
prevail Ing new order principles. On the contrary, these norms 
point In at least two different directions: towards the old and 
towards an alternatlve order, and ft Is dlfflcult to know which 
part of the dual lty wll I be emphasized on the level of 
Implementation. New order principles are reflected In the 
fol lowing: "activities in the Area" must pranote International 
co-operation for the over-al I development of al I countries, 
especially developing states, and wtth a view to ensuring the 
expansion of opportunities for participation In such activities; 
participation in revenues by the Authority and the transfer of 
technology to the Enterprise and developlng states; the 
protection of developing countries from adverse effects on their 
economies or on their export earnings caused by "activities In 
the Area;" and the development of the common heritage for the 
benefit of mankind as a whole. 
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The norms particularly emphasize the Importance of 
partlcfpatlon In activities In the area. In addition to that, 
the norms also conform to the principles about transfer of 
technology and about reverse discrimination In favor of 
developing states. Moreover, protection of developing states 
from adverse effects resulting from "actlvltfes In the Area" 
must be provided tor. In spite of this alternative order 
approach, the text -- as a result of Increasing vagueness In the 
course of negotfatlons -- falls to specify who Is responslble 
for ensuring the fulfillment of these norms. Also, uncertainty 
prevai l s about the status of norms and principles, about the 
order of Importance of norms, and about whether or not 
cumulatlvlty or priorities apply. For example, the Inclusion of 
"the benefit of mankind" principle as a norm may be Interpreted 
this way: rather than being superior to al I other prlncfples 
and norms, It Is either equal to al I other norms of the regime, 
or Inferior to al I preceding norms, f.e., Inferior to al I but 
the norm on "equal conditions of access to markets." The text 
g Iv es the Impress I on that the "benef It of mank f nd" 
prfnclple/norm Is merely one of several sub-norms under the more 
general norm of fostering "healthy development of the world 
economy," "balanced growth of International trade" and 
11 promot I on of I nternat Iona I cooper at I on for the over-a I I 
development of al I countrtes, especfal ly developing states." 
Also, the text does not specify who Is responsible for the 
fulfillment of this good wish, neither does rt specffy what It 
actually means, how It can be measured, and how ft can become a 
real lty. 

The amblguftles and lack of speclffclty may have attracted 
broader support than a well-defined, specific text mfght ever 
have done, but the problem Is that the ambiguities al low room 
for Interpretation that may deviate from the new order character 
of the principles and norms. The chance that an old order 
lnterpretatfon may prevall Is Increased by the Inclusion of 
another set of norms that conform to an old order approach. 

The old order norms emphasize the productfon-orlented 
nature of the regime, as wel I as efficiency, rational lty and 
security of suppl Jes to consumers (mainly industrial fzed 
states). These norms are not necessarily Inconsistent with the 
norms attributed to an alternative order, but In spite of this 
posslbll tty for reconcll latlon, It Is far from self-evident that 
the production-oriented nature of the regime does not contradict 
the norm on protection of developfng land-based producers of 
sea-bed minerals. Equally doubtful is the consistency between 
efficiency considerations and the norms about universal 
participation and special considerations for developing states 
fn general, and the most disadvantaged In particular. How can 
specfal consfderatlons tor Industrialized consumers/Importers be 
reconclled with the production cell Ing and the norm about equal 
conditions of access to markets? The point Is not that 
efficiency considerations, for example, are Inimical to an 
alternative order, but that prlorltfes under an alternative 
order might be different In the sense thaT the advantages of 
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participation, protection and sharing of benefits are accorded 
higher priority than maximum financial profit. 

The dual Tty of the norms Indicates that the old order 
advocates have succeeded In their attempts to Include provisions 
reducing the predominantly new-order direction of the 
principles. On the one hand, some norms concern economy, trade, 
growth, prices, producers, consumers, supply and demand, on the 
other hand, the new order norms emphasize participation by the 
disadvantaged, protection of land-based producers, and 
development of developing countries. In short: special 
considerations for those who are uni lkely to benefit If deep sea 
mining Is carried out In accordance with the traditions of the 
old order. Consequently, the norms reflect at least two 
different Interpretations of the prlnclples governing the area, 
and the Internal consistency of these norms Is not convincingly 
high. The norms have no clearcut direction, and It Is unclear 
which norms wll I be given highest priority. The prlnclples 
governing the area foreshadow a 11st of norms, rules and 
regulations that would al I contribute to the elaborlzatlon of 
"developing the common heritage of mankind for the benefit of 
mankind as a whole," but the norms point In two directions. If 
cumulatlvlty Is not required, as It Is not I lkely to be, the 
norms of article 150 Indicate that the regime has a 
predominantly pro old order direction. During the negotiation 
process, the Introductory new order direction of the norms has 
been steadily undermined by modifications, expansions, 
reductions, specifications, precisions, deletions, or additions. 
The development of the norms II lustrates the "compromise 
syndrome" [8] characterized by a new order Initiative, a status 
quo response, a compromise which was soon Identified by the old 
order proponents as equal to the Initial G-77 Initiative, and a 
final compranfse between the first compromise and the pro old 
order/status quo response to the Initial G-77 proposal. The 
final output Is thus much closer to the status quo response than 
to the new order Initiative. 

Rules and Begulatlons 
The dual lty of the norms Is reflected In the rules and 

regulations of the deep sea-bed regime. The substantive 
component of the regime apparently Includes provisions tor the 
fulfillment of the new order principles, but the new order 
framework of these rules and regulations has mainly an old order 
content. 

Pcoduc+Ion po!Jctes 
The provisions for an Interim, nickel-based production 

cell Ing Is an II lustratlve example of the divergence between 
framework and contents. Originally the production cell lng was 
Intended to protect developing land-based producers, but the 
flnal version of It Is not likely to fulfil I this Intention. 
The second protective device, compensation and adjustment 
assistance, may prove more useful to land-based producers than 
the production cell Ing, but uncertainty preval Is about the 
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rights of these countries and who wll I carry out the 
responslbll ltles tor amel !orating the adverse effects of deep 
sea mining on land-based producers. As It Is, preventive 
measures are subordinated to (old order) compensatory and 
adjustment measures after damage has been done. 

The number, frequency, and nature of changes In the 
negotiating texts on this Issue Indicate that the "production 
pol lcles" have constituted a controversial topic In the 
negotiations on the deep sea-bed regime. The texts have 
steadily moved In the direction of the old order to the effect 
that the new order concepts are preserved, but the purpose of 
protecting the developing country land-based producers has 
largely been defeated by a multitude of old order concessions. 

S¥stem of exploration and explottattoo 
The parallel system of exploration and exploitation confers 

sea-bed mining rights to the Enterprise as wel I as to state and 
private companies. This duality Is apparently designed to 
satisfy the advocates of an alternative order as wel I as those 
of the old order. Several provisions give extensive powers and 
functions to the Authority, In accordance with the new order 
Ideology and principles. However, the compromise I Ink between 
the parallel system on the one hand and flnanclal and 
technologlcal transfers on the other Is broken. Even though 
provisions on transfers are Included elsewhere In the text, the 
absence of them In provisions about the system of exploration 
and exploitation Indicates a reduced emphasis on the Importance 
of such transfers as a very crucial condition for the Enterprise 
to become a viable operator In deep sea mining, equal to other 
entitles. 

Basic conditions of prospecting, exploration 
and exploitation 
To some extent, the lack of precision and specification In 

principles and norms Is counterwetghed In Annex I I I on basic 
conditions of prospecting, exploration and exploltatlon. These 
basic conditions provide operational details for al I phases of 
activities related to the area and Its resources. Thus Annex 
Ill clarifies the relationship between the Authority and 
(potential) sea-bed miners other than the Enterprise. It 
Includes provisions about plans of work, qual lflcatlon criteria, 
transfer of technology, production authorizations, and flnanclal 
terms of contracts (fees, charges and shares of net proceeds). 
Several of the articles of Annex I II ti lustrate the point that, 
In spite of the fact that the para I lel system Is a mixed system 
embodying elements of the old as wet I as an alternative order, 
Important powers and functions rest with the Authority. In 
addition to that, states parties and other entitles shal I carry 
certain responslbtl ltles, and non-compliance may have 
consequences for the approval of plans of work and the Issuance 
of production authorizations by the Authority. However, 
loopholes for the fulfillment of quallflcatlon criteria exist: 
the provisions on transfer of technology have a rather short, 
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Interim duration; and the rules and regulations about approval 
of plans of work seem to favor entitles presently possessing 
financial and technological capabll !ties relevant tor deep sea 
mining. Also, the flnanclal terms of contracts are I lkely to be 
adequately flexible to be satisfactory for most parties, even If 
some lndustrlal lzed states seem to disagree with that Judgement. 
These concessions to the advocates of the old order balance the 
new order provisions that the sole recipient of fees, charges 
and shares of net proceeds ls to be the Authority, not states 
parties, fn accordance with the principle that al I rights to the 
resources of the area are vested In mankind as a whole. 

The Bevtew Conference CRC) 
The main purpose of the RC has remained unchanged since Its 

Introduction: review of the system of exploration and 
exploitation. Those aspects of It singled out for scrutiny 
have, however, been changed. The general trend has been to 
exclude some of the essentfal new order principles, whereas 
emphasis Is added to provisions ensuring the rights and 
Interests of Cindustrlal lzed) states/potentfal deep sea miners, 
e.g., the RC Is not exp I lcltly required to consider the 
fulfillment of the principle of participation by developlng 
states In activities In the area. 

The dual lty of the prevlously discussed parts of the deep 
sea-bed regime ls maintained In the provisions for the RC, but 
the tendency Is to emphasize the rights of states and economic 
aspects of sea-bed actlvftles to the disadvantage of new order 
prlnclples and norms. As for the dectslon-maktng procedure -
consensus ls required -- the text Includes no Incentives for 
qufck agreement on amendments. The last changes In the text 
make prolonged negotiations and extensive use of obstruction 
hfghly probable at the RC. In addltfon to the difficulties of 
reaching agreement, the 3/4 ratification requirement makes It 
almost Impossible for amendments to enter Into force If a smal I 
group of states (most likely the Industrialized sea-bed miners) 
oppose than. Also, "amendments adopted by the RC ••• shal I not 
affect rights acquired under existing contracts," and this 
lmpl les that the special rights and prlvlleges granted to the 
pioneer Investors and operators In the PIP Resolution are I lkely 
to become permanent. Consequently, the status quo advocates 
have very little to fear from the RC. 

Preparatory Investment PcotectJoo CPIP> 
The purpose of Resolution II governing preparatory 

Investment In pioneer activities relating to polymetalllc 
nodules ts to make provisions for Investments by states and 
other entitles In a manner compatible with the deep sea-bed 
regime prior to the entry Into force of the Convention. 
Preparatory Investment protection (PIP) was considered to be 
necessary for companies to continue their preparations for 
commercial deep sea mining, and could hardly have been avoided 
once the para I lei system was agreed upon. However, the PIP 
Resolution represents special arrangements for the advantaged, 
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to an extent not matched by any speclal concerns for the 
disadvantaged. The Preparatory Commission, establ I shed In 
March, 1983, shall admin ister the arrangements of the PIP 
Resolutlon, and a very concerted and conscious effort ts needed 
In the Prep. Comm. to give the principles, norms, rules and 
regulatlons a consistent new order Interpretation In order for 
the predominantly old order PIP Resolution not to undermine new 
order elements of the regime. 

Any state signatory of the Convention may apply to the 
Prep. Comm. on Its own behalf or on behalf of any state 
enterprise or entity or natural or Jurldlcal person, specified 
In the PIP Resolution, for registration as a pioneer Investor, 
and have designated to It a pioneer area. A pioneer Investor 
shall, from the date of registration, have the exclusive right 
to carry out pioneer activities In the area al located to him. 
Pioneer activities Include exploration but not exploitation of 
the nodules. The PIP Resolution Identifies state or private 
enterprises from, or effectively control led by, France, Japan, 
India, the USSR, Belgium, Canada, the FRG, Italy, the 
Netherlands, the UK, and the USA [9] as pioneer Investors on the 
condition that the enterprise concerned has expended an amount 
equivalent to at least US $30 mil lion In pioneer activities 
before January 1, 1983 and the certifying state(s) has (have) 
signed the Convention. In addition, any developing state 
signatory to the Convention may apply to the Prep. Comm. for 
registration as a pioneer fnvestor If the amount mentioned ts 
expended on pioneer activities before 1 January 1985. 
Appl lcattons for a plan of work for exploration and exploltatlon 
may be submitted by pioneer Investors to the ISA after the entry 
Into force of the Convention. 

No such plan of work shal I be approved unless the 
certifying state(s) Is (are) a party (parties) to the 
Convention, I.e., has (have) ratified or acceded to It. In the 
ensuing al locations of production authorizations, the pioneer 
Investors that have obtained approval of plans of work for 
exploration and exploltatlon shall have priority over al I 
appl tcants other than the Enterprise, which shal I be entitled to 
production authorizations for two mine sites, Including an 
Initial quantity of 38,000 metric tonnes of ntckel from the 
available production cell Ing. The production authorizations may 
not al low commercial production of sea-bed minerals to exceed 
the production cell Ing. 

The most emphatl c of d order el ernent of the PIP Reso.l ut I on 
Is the fact that It gives special treatment to the advantaged. 
It provides special protection for those who have already made 
Investments with a view to engage In deep sea mining. The 
rationale for this ts that Investors need Juridical protection 
In order to continue their progrcWns aimed at exploitation of the 
resources of the deep sea-bed. As the number of mine sites 
al lowed under the production cell Ing ts limited [10], and as the 
pioneer Investors who have obtained approval of plans of work 
shal I have priority over all appl tcants other than the 
Enterprise, deep sea mining Is I lkely to be dominated by the 
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western Industrial lzed states, possibly together with the USSR 
and India. It so, the result Is, of course, that the 
technologically and economically advantaged wfl I dominate the 
exploitation of this new area Just as they have dominated other 
areas before. The PIP Resolution Is merely a logical fol low up 
to the paral lei system for exploration and exploitation, but the 
effect may turn out to be a perpetuation of the status quo. 

However advantageous for the presently powerful, the PIP 
Resolution does contain new order elements, the Intention of 
which Is to provide the Enterprise with the funds, technology 
and expertise necessary to enable ft to keep pace with the other 
entitles Identified In the resolution. In addition to that, 
only exploration, not exploitation, Is permitted before the 
entry Into force of the Convention and the establ lshment of the 
ISA. The Implication Is that exploitation wf I I only be 
permitted by parties to the Convention. To be al lowed to 
exploit the resources ot the deep sea-bed , the appl fcants are 
required to ratify the Convention. Also, to be permitted to 
engage In exploration (pioneer activities), the entitles must 
fulfil I certain qual lffcatlon criteria, and the certifying state 
must have Indicated the Intention to ratify and comply with the 
Convention by having signed ft. 

The qual lflcatfon criteria Include: 

- level of expenditure, and 
- conformity with the other provisions of the PIP Resolution, 

which by lmpl fcatlon means that 
- the application must cover a total area sufficiently large 

and of sufffctently estimated commercial value to al low 
two mining operations (In the reserved area and the 
pioneer area); 

- Indications of the co-ordinates of the area; 
- al I data avail able to the appl leant must be made available 

to the Prep. Comm.; 
- ensurance that the area does not overlap any other area; 
- and conduct of activities In a manner compatible with the 

Convention. 

These qual fffcatfon criteria are few and mostly old-order 
oriented, and they must be ensured by the certifying state(s). 
As for the requirement that certifying states must have signed 
the Convention, an old order snag Is Included: flags of 
convenience are permitted. 

If the application, certified by a signatory to the 
Convention, meets the criteria Cunsystematlcal ly and vaguely 
mentioned In the PIP Resolution), the Preparatory Commlsston 
must register the applicant as a pioneer Investor with exclusive 
rights to carry out pioneer activities In the al located area. 
However, no pioneer Investor may be registered with respect to 
more than one pioneer area. Another llmttatfon to the rights 
and privileges of the advantaged ls that 11 1n the case of a 
pioneer Investor which Is made up of two or more components, 
none of such components may apply to be registered as a pioneer 
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Investor In Its own right" or under the certification of a 
developing state (article 4). The main problem with this 
attempted limitation Is that these matters cannot easily be 
control I ed. 

Ia Sum Up: 
The work of the Preparatory Commission, guided by the PIP 

resolution, Is llkely to be decisive for the subsequent 
functioning of the ISA. One of the main tasks of the Commission 
Is to approve, almost automatlcal ly, applications (malnly from 
lndustrlallzed countries) to be registered as pioneer Investors. 
When registered, the Investors obtain priorities In the process 
of approval by the Authority of plans of work and the Issuance 
of production authorizations. In the case of competition for 
production authorizations under the production cell Ing, the 
pioneer Investors (not the Authority) must decide whether and, 
If so, to what extent they wish to apportion the allowable 
tonnage among thE1T1selves, or, If not, agree on an order of 
priority for production authorizations. These provisions leave 
very little room for the ISA to exert Influence on crucial 
decisions within the deep sea-bed regime. It seems -- almost -
that the reciprocating states agreenent [11] might suffice for 
settlement of disputes and that the !SA, In the PIP Resolution, 
Is reduced to a registering body acting fn accordance with the 
decisions of certifying/sponsoring states and other Investors. 
If this Is so, the PIP Resolution Is a very Important old-order 
element of the regime. 

CONCLUSION 

Throughout the negotiation process concessions have been 
made to the effect that the careful balance of the paral lei 
production system and the basic conditions of prospecting, 
exploration and exploltatlon have tilted In the direction of 
special concerns for the advantaged In the PIP Resolutlon. The 
developing land-based producers have not obtained a similar 
protection through the production pol lcles on the Interim nf'ckel 
production cell Ing and on compensation. Thus, the rules and 
regulations may perpetuate the status quo through provisions 
giving special preferences to potential deep sea miners 
presently occupying privileged positions within the establ I shed 
order. 

However, the rules and regulations also Include several 
alternative-order elements. The Authority Is endowed with 
extensive powers such as the right to: take an active part In 
al I levels of deep sea mining; Issue production authorizations; 
require the fulfillment of qualification criteria, and financial 
and technology-transfers provisions; control, organize, 
supervise, and even employ sanctions. Whether this becomes a 
real lty, or merely a paper design, depends to a large extent on 
the composition of the organs of the Authority, the distribution 
of powers and functions among them, and their decision-making 
procedures. The wide scope of the exp I lcftly formulated 
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criteria for rules and regulations may be Interpreted and 
emphasized differently by different decision- makers. Although 
these el ements of th e regi me may be characterized as having a 
high Internal cons istency, they are sufficiently vague and 
ambiguous to al low more than one Interpretation. However, they 
are considerably clearer than the principles and norms, which ts 
as can be expected: rules and regulations must be designed to 
Implement the principles. They only moderately succeed In doing 
so In a consistent way. In this respect the USA, the UK and the 
FRG, as new order opponents, have several reasons to be 
satisfied because the substantive component of the regime does 
not seem to conform to prlnclp les emphasizing the special 
Interests and needs of the disadvantaged. 

ELEMENTS OF TiiE REG I ME: ORGAN I ZAT I ONAL ARRANGEMENTS 

Struct ure 
Together with the substantive component -- the rules and 

regulatlons -- the procedural component of the Authority Ideally 
must contribute to the fulf i llment of t he prtnclples of the 
regime. The question ts: which organs have what status, 
composition, decision-making procedures, powers and functions? 
If the organlzatlonal structure and process Imp ly advantages to 
certain (groups of) states, the pol Icy of the regime ts I lkely 
to discriminate In favor of these states. The structure and 
process of the ISA may In fact have a decisive Influence on 
which part of the dual regime wfl I dominate the other or whether 
the two shal I be equally emphasized. 

An examination of the composition, decision-making 
procedures, powers and functions of the various parts of the 
Author ity reveals that t he dua l lty of the norms, rules and 
regulations reappears In the organizational arrangements and, 
Just as In other parts of the regfme, the old order seems to 
have the upper hand. 

The prfncfpal organs of the Authority are the Assembly, the 
Council (with the Economic Planning Commission and the Legal and 
Technical Commission), and the Secretariat. In addition, the 
Enterprfse wll I be the operating arm of the Authorfty, and wll I 
carry out "activities In the Area" directly; these actlvltfes 
Include prospecting, exploration and exploitation of resources, 
as we! I as transport, processing and marketing of minera ls 
recovered from the area. 

These organs were Introduced In the first negotiating text 
and have kept their names since then, but their status, 
composition, voting/decision-making procedures, powers and 
functions underwent several changes before these Jssues were 
settled at the 11th session In 1982. An analysis of the 
negotiating texts shows that the "powers and functions", 
especia l ly those of th e Council, have been repeat edly 
renegotiated throughout the entire Conference period from start 
to finish. "Procedure and voting" and 11compos ltlon" have also 
been modified frequently In the texts, whereas "status" was 
settled relatively early. 
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way: 
The ISA can be II lustrated and summarized In the fol lowing 

The Assembly 
I 
I 
I 

The Council 
I ______ ! _________ _ 

I I 
I I 

The Economic 
Planning 
Commission (EPC) 

I The Legal 
I and Technlcal 
I Commission (LTC) 
I 
I ___________________ I ___________________ _ 

I I 
I I 

The General Secretary The Enterprise 
and the Secretariat 

THE ASSEMBLY: 

STATUS: The supreme organ. 
COMPOSITION: Each party to the Convention. 
PROCEDURE AND VOTING: Each member - one vote. 

Questions ot procedure: simple majority. 
Questions of substance: 2/3 majority. 

POWERS AND FUNCTIONS: General pol lcles; elections; consider and 
approve rules, regulatlons, procedures recommended by 
the Councll. 

THE COUNCIL: 

STATUS: The executive organ. 
COMPOSITION: 36 members; representation based on Interest and 

geographical criteria; period of office: 4 years (re
election). 

PROCEDURE AND VOTING: Each member - one vote. 
Questions of procedure: simple majority. 
Questions of substance: three tier system; 2/3, 3/4 or 
consensus depending on the Importance of the Issue. 

POWERS ANO FUterlONS: Specific pol Jcfes; guldel Ines; directives; 
supervision and coordination of Implementation; propose 
candidates tor elections; make recommendations to the 
Assembly; consider reports; approve plans of work; 
Issue production authorizations; borrow funds. 
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THE ECONOMIC PLANNING COMMISSION AND THE LEGAL AND TECHNICAL 
COMMISSION: 

STATUS: Organs of the Council; Implementing bodies. 
COMPOSITION: 15 members each; representation based on criteria 

of Interest, geography and qual lflcatlons; period of 
office: 5 years (re-election). 

PROCEDURE AND VOTING: To be establ !shad by the rules, 
regulations and procedures of the Authority. 

POWERS ANO FUNCTIONS: Formulate rules and regulations; make 
recommendations and proposals to the Council; make 
proposals to the Council; supervise "activities In the 
Area." 

THE ENTERPRISE: 

STATUS: The Enterprise Is the organ of the Authority which 
carries out "activities In the Area" directly. These 
activities Include prospecting, exploration, explol
tatlon, transportatton, processlng and marketing of 
mlnerals. In developing the resources of the area, the 
Enterprise must operate on the basis of sound 
commercial principles. The Enterprise must act In 
accordance with the general pol lctes of the Assembly 
and the directives of the Council. 

STRUCTURE: THE GOVERNING BOARD 
COMPOSITION: 15 members elected by the Assembly. Represen-

tation based on geographical and qual ltlcatlon 
criteria. Period of office Is 4 years (re-election). 

PROCEDURE AND VOTING: Each member - one vote. Questlons of 
procedure and substance: simple maJorfty. 

POWERS ANO FUNCTIONS: Direct the business operations of the 
Enterprise; draw up and submit formal written plans of 
work to the Council; prepare and submit appl (cations 
tor production authorizations; authorize negotlatfons 
on the acquisition of technology; approve the annual 
budget of the Enterprise; submit reports. 

THE DIRECTOR GENERAL AND THE STAFF 
The Director-General Is the legal representative and 
the chief executive of the EnTerprlse. The Director
General and the staff must be International oftlclals 
responsible only to the Enterprise. Period of office 
for the Director-General: 5 years (re-election). 
Recruitment and employment of the staff must be based 
on qual ltlcatfons (and geographical) crfterla. 

THE SECRETARIAT: 

STATUS: The administrative organ. Headed by the Secretary
General who Is the chief administrative officer ot the 
Authority. 
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COMPOS ITION: Staff appointed by the Secretary-Genera l on the 
basis of qualification and geographical criteria. 
The Secretary-General and the staff shal I be 
International officials responsible on ly to the 
Authority, not to any state(s) or other entity. 

PROCEDURE AND VOTING: "The rules, regulations and procedures of 
the Authority shal I contain such provisions as are 
necessary to Implement this article." 

POWERS AND FUNCTIONS: Submit annual reports to the Assembly on 
the work of the Authority; consult and co-operate with 
internationa l and non-governmental organizations. 

In accordance with the principle that "some states are more 
equal than others" the majority of developing states and their 
Industrial I zed supporters made concessions to the minority by 
accept i ng a progressively larger emphasis on special (economic) 
interest representation and veto rights In the Council, and by 
endowing the Council with the most Important powers and 
functions. The m I nor I ty, In turn, conceded the Assemb 11 y the 
status of "the supreme" organ of the ISA and accepted 
unrestricted/open-ended representation In this organ. The 
decision-making system of the Assembly lmpl les the posslbll ity 
for the majority to exercise powers and functions In accordance 
with their preferences (the new order elements of the regime) to 
the extent decisions are to be made in the Assembly. If the 
Assembly had been endowed with the most Important powers and 
functions, its supreme status, its universal participation and 
Its rules of decision-making might have contributed to the equal 
vlabll ity of both parts of the regime. 

As It Is, however, the special Interest representation and 
the three tier voting system of the Council Impede the 
possibll ity of acquiring, e.g., financial and technological 
transfers necessary for the effective functioning of the 
Enterprise of the ISA. As the "largest consumer" (the US) and 
the USSR (either as a large consumer/importer or a large 
investor) have guaranteed, permanent seats on the Council 
provided they ratify the Convention and as consensus Is 
required on crucial decisions In the Council, the lmpl !cation 
is, quite traditionally, that the USA and/or the USSR -- again, 
If they become parties to the Convention -- have been granted 
the permanent and exclusive right to veto decisions that might 
have been instrumental for the fulfillment of the "benefit of 
mankind as a whole" principle. In this way the deep sea-bed 
regime perpetuates an old tradition of giving special privileges 
to the most advantaged: the super powers [12]. 

Powers and functions 
Annex II of this paper outl Ines the powers and functions of 

the Assembly, on the one hand, and of the Council, the Econanlc 
Planning Commission (EPC) and the Legal and Technical Commission 
CLTC), on the other. The list reveals overlapping as wel I as 
exclusive rights and responslbll !ties, powers and functions 
[13]. 
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Clearly, the powers and functions of the supreme organ, the 
Assembly, have a smaller scope and are less important (from a 
new order perspective) than the powers and functions of the 
executfve organ, the Council. Whereas the Assembly may engage 
in organizational housekeeping and establish general pol lcies, 
Initiate studies, consider problems of a general nature and 
discuss any question or matter within the competence of the 
Authority, the Council dominates on the other end of the powers
and-functions I 1st. The Council must make decisions about 
protection of land-based producers (consensus); approve plans of 
work (approved If not disapproved by consensus or, If not 
recommended by the LTC, approved by a three-fourths majority); 
make the selection from among applicants tor production 
authorizations (three-fourths majority); exercise contra~ 
(three-fourths majority); supervise and co-ordinate (three
fourths majority); and institute pr oceedings on behalf of the 
Authority before the SBDC (three-fourths majority). This 
enumeration reveals that most of the consequential decisions of 
the Authority wil I be exclusively decided, or dominated, by the 
Counci l -- the most old-order-oriented part of the dual lty. 

In addition to that, some of the most central new order 
principles are not mentioned at al I in the powers and functions 
of the ISA. One example Is transfer of techno logy. This Is 
supposedly encompassed by the provisions on approval of plans of 
work, but should such a cruclal new order e lement not have been 
explicitly provided for? Special provisions tor participation 
by developing states and the production cef I Ing are two other 
examples of omissions. The result Is uncertainty as to which 
organ must deal with these issues, if they are dealt with at 
al I. With this organizational set-up and this distribution of 
powers and functions, there is a very real possibll ity that the 
new-order elements of the regime wil I be subordinated to the 
advantage of the more traditional half of the Janus face. 

Ibe Pceparatory Commission 
In the lnterlm period until the entry Into force of the 

Convention, the Preparatory Commission for the ISA and the 
International Tribunal for the Law of the Sea (IT) must prepare 
the provisional agenda for the first session of the Assembly and 
of the Council; prepare draft rules of procedure for these 
organs; make recommendations concerning the budget, the 
relationship between the Authority and other international 
organizations, and the Secretariat; undertake studies on the 
problems which may be encountered by developing land-based 
producer states I lkely to be most serious ly affected by the 
production of minerals derived from the area; and establ lsh a 
specia l commission on these problems. The purpose of the 
Preparatory Commission Is to ensure the entry Into effective 
operation without undue delay of the Authority and the ITLS, and 
to make the necessary arrangements for the commencement of their 
functions. The Preparatory Commission must also establ lsh a 
specia l commission which is to take al I measures necessary for 
the early entry into effective operation of the Enterprise. 
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As more than fifty states signed the Convention Jn 
December, 1982 [14], the Preparatory Commission was convened by 
the Secretary-General of the UN in March, 1983. The Commission 
consists of representatives of signatory states; representatives 
of the signatories of the Final Act may participate fully Jn the 
del JberatJons of the Preparatory Commission as observers, but ao 
not have the right to vote [15]. 

The Preparatory Commission must meet as often as necessary 
for the expeditious exercise of Its functions, and wll I remain 
In existence untJI the conclusJon of the first session of the 
Assembly, scheduled to start on the date of entry Into force of 
the Convention (12 months after the date of the 60th 
ratification). The Preparatory Commission ls devised to ensure 
the continuity of deep sea-bed related activities In the Interim 
period prior to the establ Jshment of the ISA. In this way It 
might not be possible for opponents of the regime to obstruct Jt 
as long as might have been possible tf no Preparatory Commission 
was provided for. However, the purpose of "effective operation 
without undue delay" may also satisfy potential sea-bed miners, 
anxious not to have their plans of progress Interrupted. 

The preoccupation of the Preparatory Commission with the 
establishment of the Enterprise and the problems of adversely 
affected developing land-based producer states points In the 
direction of the new order, but this Is challenged oy the 
Resolution Governing Preparatory Investment Jn Pioneer 
ActJvJtJes relating to Polymetal I Jc Nodules. 

The purpose of this PIP Resolution rs to make provision for 
Investments by states and other entitles before the Convention 
enters Into force. In principle these actJvJtJes must be carried 
out Jn a manner compatible with the provisions of the deep sea
bed regime, but as the regime has a dual character, and as the 
PIP Resolution outl Jnes specJal prJvJleges for the advantaged, a 
faJrly sate prediction Is that the controversies of UNCLOS Ill 
are I lkely to reappear Jn The del lberatJons of the Preparatory 
Commission, and that time seems to work for the benefit of the 
advocates of the old order. In fact, as the deep sea-bed Issue 
moves Jnto a progressively more bureaucratic and less monitored 
stage, chances Increase that "practical considerations" of a 
short-term nature will reduce the emphasis on new order 
prlnclples, unless the majority of states favoring a new order 
actively and consciously prevent a perpetuation of the status 
quo. 

Summary and Conclusron 

A dual Jty JmpllcJtly understood Jn the prJncJples and 
exp I Jcltly Introduced Jn the norms pervades the orgenlzatlonal 
arrangements as wel I as the rules and regulations of the d~ep 
sea-bed regime. The old order and an aJternattve order are both 
reflected Jn the composition, procedure and voting, and powers 
and functions of the Authority, and to some extent also In the 
Preparatory Commission. As they al low a certain range of 
Interpretations, the provisions of the regime may be acceptable 
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to a majority of states, but flnal acceptance depends, Inter 
al la, on the outcome of the del lberatlons of the Preparatory 
Commission as far as rule creation, rule Interpretat ion and 
rule-precision Is concerned. Whereas some Industrial lzed states 
may not accept new order specifications, developing states are 
I lkely to challenge significant ti Its In the other direction. 

The organizational arrangements In Themselves represent an 
alternative order by not recognizing old-order social choice 
mechanisms such as market forces, law of capture, unJlateral 
action possibly backed by coercion, or organized violence. 
Decisions must be made through negotiations leading to consensus 
or voting Jn the organs of the Authority, and these decisions 
may In principle touch al I aspects of deep sea mining, from 
Information gatherfng to enforcement and sanctions. The new 
order direction of this structure -- for wh ,lch concrete 
arrangements are being made In Jamaica -- Is counterbalanced by 
the composition of, the decision rules In, and the dlstrlbutlon 
of powers and functions between, the Assembly and the Council. 
Also, the medium level of integration (supranational Ism + 
lnternatl ona I Ism) test If Jes to the I lmlted d I scretl onary powers 
of the Authority. Again, a new-order frcrnework seems to have 
acquired a predomlnantfy old-order content. 

INNOVATION OR A PERPETUATION OF THE STATUS QUO? 

The persistent dual fty, the ambiguities, the 
Inconsistencies and the posslbll ltles of sever,al plausible 
Interpretations may have attracted the support of a large 
majority of states, but these same characteristics also 
represent one of the main problems with the deep sea-bed regime 
as outl lned In The Convention. At the heart of the di lemma I Jes 
the basic compromise of the parallel system, giving sea-bed 
mtnlng rights to state and private entitles as wel I as to the 
Enterprise of the ISA. A large bulk of the other rules and 
regulations of the regime are merely logical fol low-up measures 
for both parts of the paral lei system, and some of the old order 
concessions could hardly have been avoided once the system of 
exploration and exploitation was agreed upon. However, the 
organlzatlonal arrangements could have been established 
differently and could have made the ISA more or less Independent 
of states as far as composition, procedure, voting, powers and 
functions are concerned. 

As It Is, the developing states may be satisfied with the 
establ lshment of principles that might have precedentlal effect 
on future negotiations on other North-South Issues. For the G-77 
the deep sea-bed regime carries an Ideological Importance whfch 
Is uni lkely to be matched by actual activities. 

On their part, the G-5 seems to have several reasons to be 
pleased with the fact that the regime deviates far less from the 
status quo than It would have done If the rules, regulations, 
and organlzattonal arrangements had been designed In accordance 
with the predominantly new-or der principles. Al I In al 'I, the 
deep sea-bed regime provisions constitute a carefully balanced 
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package which has been gradually modified to meet the claims of 
the old-order proponents. In this perspective, the opposition 
of the USA, the UK, the FRG and a few other states Is not easlly 
understood. 

The flnal compromises on the deep sea-bed regime can be 
outl lned In terms of the new versus the old order (see the chart 
on the fol lowing pages). 

As the International climate for Innovations deterlorated, 
as nodule lobbies Increasingly exerted their Influence on 
national decision-makers, and as more and more conservative 
governments took office tn key Industrial lzed countries, the 
advocates of a new order made large concessions. The resu'lt ls 
that the developlng states do not have any guarantees that: 

- "activities In the Area" wtl I be effectively control led by 
the ISA, 

- participation by developlng countries wt! I be rendered 
possible through flnanctal, scientific and technologlcal 
transfers, 

- benefits wll I be equitably (re)dtstrtbuted. 

For their part, the G-5 countries have no guarantee that 
activities wtl I be carried out In accordance with economic 
efficiency considerations. However, tor them another main 
concern security of suppl les Is more I lkely to be 
satisfied within the Convention than outside, because of the 
stabll lty and predtctabll lty of activities and global 
recognition of clalms provided by a universally accepted regime. 

Although the compromise nature of the deep sea-bed reglme 
as outl lned In the UN Convention on the Law of the Sea might not 
completely satisfy anybody, a careful analysls of the provisions 
of the regime Indicates that the advocates of the status quo 
have very few reasons to complain about the outcome of the 
negotiations. This, of course, does not mean that developing 
countries would be better off by rejecting the deep sea-bed 
regime. On the contrary, al I parties which give participation 
and redistribution a higher priority than economic efficiency 
considerations and security of supplles have the opportunity to 
pranote their priorities fn the Preparatory Commission. The 
representatives In the Preparatory Commission face the double 
task of securing continued preparatory Investment under the 
Convention and the PIP Resolution -- thereby rendering the 
Reciprocating States Arrangements a transitory device -- and 
promoting the posslbfl lty that the common heritage of mankind Is 
explolted for the benefit of mankind as a whole. 
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I NEW ORDER OLD ORDER CONVENTION ORDER 

-----------'--------------- -------------·---------------1 
Basic doctrine I Camnon heritage of mankind 

I 

I 
Res communls/Cres nulllus)I 

I 
Ccrnmon heritage of mankind 

--------------- --------------------
Rlghts/ 
ownership 

I I 
I All rights are vested In Emphasis on the rights of I 
I mankind as a whole. states and entitles I 
I sponsored or controlled I 
I by them. I 
I I 

All rights are vested In mankind 
as a whole, but the rules and 
regulations heavily emphasize the 
rights of states and entitles 
sponsored by them. 

--------'--------------- _____________ t ______________ _ 
I I 

Beneficiaries I Mankind as a whole; In Priority of consumer. I 
I particular developing states. Importer, financlal and I 
I technological Interests I 
I (in Industrialized I 
I states). I 
I I 

Mankind as a whole, In 
particular developing states, 
but priority shell also be 
given to consumer, Importer, 
tlnancfal and technologlcal 
lnterest5. --------------' [ ____________ _ 

Production 
system 

I I 
I Partlcfpatlon by developing Participation by states I 
I states through the Enterprise; parties and other entitles! 
I ISA monopoly or a parallel sponsored or control led I 
I system. by them. Free enterprise I 
I system Cetf lclency I 
I considerations. I 

Peral le l system: participation 
by developing states through 
the enterprise,+ par ticipation 
by state and private eompenles. 

-------' •---------------
Resource 
transfers 

' I I Transfer ot flnanclal and Emphasis on private I 
I technological resources to property rights and the I 
I the Enterprise and developing legitimacy of benefiting I 
I states. fran comparative, I 
I technologlcal advantages . I 
I Very limited financ ial I 
I transfers may be I 
I acceptable. I 
I I 

Transfer of flnanclal and tech
nologfcal resources to the Enter
prise and developing states, 
tempered by acceptance of private 
property r ights and the legftl
macy ot benefiting fran compara
tTve, technologlcal advantages. 
Limited tlnanclal transfers are 
requlred. 

----- --'----------- - --- ------- ------·---------------



------- ---------------- ------------- ----------------1 I 
Protection franl Productton cell Ing In order to Production oriented system! 
adverse effects! protect developing land-based tempered by compensations I 

I producers. or adjustment asslstence I 
I to the adversely affected.I 
I I 
I I 
I I 

Production ceiling which Is I lkely 
to protect land-based nickel pro
ducers (Industrial lzed states) 
+ a production oriented system 
tempered by compensations and 
adjustment assistance to adversely 
affected states. _______________________ ,._ ___________ , ______________ _ 

I 
Revenue sharing! 

I 
Equitable sharing/distribution I 
of benefits on a non-dlscrlmlna-1 
tory basis, modified by partlcu-1 
end needs of developing states. I 

I 
Those who have the capabf-1 
llty to engage In deep seal 
mining, shell reap the I 
benefit. I 

I 
I 
I 

Equitable sharing/distribution of 
benefits on a non-discriminatory 
basis, modified by particular 
concerns for the Interests and 
needs of developlng states. Fi
nancial rules may not leave 
much to be distributed. 

------- ------------------------------'---------------
Character of 
the ISA 

Strong ISA with a large func
tional scope. Residual powers 
rest with the ISA. 

1 
Weak ISA with a small I 
functional scope. Clrcum-1 
scrlptton of the powers 
and functions of the ISA. 

Relatively strong ISA wfth a 
relatfvely large functional scope. 
Clrcumscrlptfon of the powers and 
functions of the ISA. Main organ: 
the Councl I. ----------- _______________ ,._ ___________ ---------------

I 
Representation I Each s~ate, one representative. 

I 
I 
I 
I 
I 
I 
I 

Representation based on 
speclal (materlal) Jnter
ests and qual lflcatlon 
criteria. 

Each state has one representative 
In the Assembly, whereas repre
sentation Is mafnly based on In
terest criteria (materlal and non
materfal) In the Councll. 
Qual lflcatlon criteria are also 
relevant, esp. In the EPC and the 
LTC. 

---------'--------------- ------------- ----------------1 
Voting I Each representative/state --

1 one vote. No veto rights. 
I Enforceable decisfons made by 
I simple (or qual If led) majorl-
1 ties. CSupranatlonallsm.> 
I 

Preferably weighted vot
ing, veto rights to small 
minorities. Non-binding, 
consensus decisions. 
(lnternatlonallsm.> 

Each representative -- one vote. 
Veto rights to small minorities 
In Important decisions. 
Enforceable (consensus> decisions, 
In principle (supranationalism+ 
International Ism). 

--------'--------------- ------------- ----------------



NOTES 

1. Uncertainties and future developments are more thoroughly 
discussed In: Betzy El llngsen Tunold, The UNCLOS I I I 
N~otta+Jons; The 11th Sess!on and Be_yond, Study N:051, 
1982, Pub I !cation no. 5 from the International Regimes 
Project, the FrldtJof Nansen Institute. 

2. LOS/PCN/19, 4 May 1983. Letter dated 3 May 1983, from the 
permanent representative of the Union of Soviet Social 1st 
Republ lcs to the United Nations addressed to the Chairman 
of the Preparatory Commission. 
LOS/PCN/ 7, 26 Apr I I 1 983 • Note verba I e dated 24 Apr 11 
1983, from the permanent representative of lndla to the 
United Nations addressed to the Chairman of the Preparatory 
Commission. 
LOS/PCN/21, 13 May 1983. Note verbale dated 12 May 1983 
from the permanent representative of lndla to the United 
Nations addressed to the Chairman of the Preparatory 
Commission: "The USSR Intends to apply to the Preparatory 
Commission for registration and al location of a pioneer 
area In the Pacific Ocean and India Intends to apply to the 
Preparatory Commission for registration and al location of a 
pioneer area In the Central Indian Ocean." 

3. "The high seas are commonly described as res communts 
mn.1.J.un. c ••• > The res communts may not be sub[ected to tbe 
soyerefgnty of any state, general acquiescence apart, and 
states are bound to refrain from any acts which might 
adversely affect the use of the high seas by other states 
or their nationals. It Is now generally accepted that 
outer space and celestlal bodies have the same general 
character. Legal regimes similar to this may be appl led by 
treaty to other resources, for example an ollfleld 
underlylng parts of two or more states." 
Res oull tus Ctecca nul I fus> "ts open to acqutsttton by any 
state, , •• It Is subject to certain rules of law which 
depend on the two assumptions that such zones are free for 
the use and exploitation of all and that persons are 
deprived of the protection of the law merely because of the 
absence of state sovereignty. States may exercise 
Jurisdiction In respect of Individuals and companies 
carrying on activities In terra nul llus. Acts In the 
nature of aggression or breaches of the peace, war crimes, 
or crimes against peace and humanity, wll I equally be so In 
terra nul llus. Unjustified Interference from agencies of 
another state with lawful activity wll I create 
International responslbll lty In the ordinary way. It Is 
doubtful whether private Interests established prior to the 
reduction Into sovereignty of a terra nulllus must be 
respected by the new sovereign." 
Ian Brownl le, Prlnctpfes of Puhl le International Law, 
Clarendon Press, Oxford, 1966, pp. 164-165. See also Jon 
Van Dyke and Christopher Yuen, "''Common heritage" v. 
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"Freedom of the High Seas": Which Governs the Sea-bed?" 
San Diego Law Review, Vol. 19, no. 3, 1982, pp. 514-529 for 
a thorough discussion about which basic doctrine governs 
the sea-bed. The authors conclude that the United States 
Is wrong as a matter of l aw In asserting that sea-bed 
mining Is a freedom of the high seas and ts unwi se as a 
matter of pol Icy In thinking that US corporations could 
profitably mine the polymetal lie nodules of the deep sea
bed outside of an Internationally recognized sea-bed 
authority. They state that "al I the other high seas 
freedoms are compatible uses, uses that do not diminish the 
potential for the same use by others. Polymetal lie nodules 
are a fi nite resource from an economic perspecti ve. The 
explottat lon of the prime mine sites In The near future by 
the technologically advanced nations wll I deny developing 
nations access to this resource at a later time. 
Polymetall le nodules do not, therefore, tit Into the 
concept Grotius developed, of things that seem "to have 
been created by nature tor common use . "" Cp. 514). 
As for the "res nul ll us" argument, the authors write that 
11s I nee 1967, the I nternatl ona I commun I ty, Inc I ud Ing the 
USA, has emphatically rejected the proposition that the 
deep sea-bed ts a res nul IJus. 11 The US and the USSR "have 
steadfastly refused to recognize cl a ims of sovereignty to 
parts of Antarctica, and the International community was 
quick to deny the posslbll Tty of claims of national 
sovereignty to outer space or celestial bodies" (p . 519). 
Also, the res nulllus argument Implying that first 
occupation gives exclusive rights, Is not applled for the 
continental shelf either Cpp. 516-518) . 
FI na I l y, the authors c I a Im that "a new treaty Is not 
necessary to confirm th e present status of the deep sea-bed 
as the common heritage. Nations have some freedom to 
negotiate what the common heritage means and Its legal 
significance, but they cannot deny that the sea-bed is the 
common heritage of humankind" Cp. 529). Ct. also P.B. 
Engo, "Perspectives on US pol Icy towards the Law of the 
Sea: An eva luation of the Deep Sea-bed Mining 
Controversy;" Paper presented at Boa It Hal I International 
Society, University of Cal lfornla, Berkeley, Feb. 20, 1982, 
p. 8. 

4. At the 11th session of UNCLOS II I, the main opponents of 
the Draft Convention were informally cal led the Group of 5. 
This group always Included the United States and off and on 
the FRG, the UK, Japan, and France. In the final vote only 
the US voted against the Convention. France and Japan 
voted for It and have later signed the Convention, whereas 
the UK and the FRG abstained. A number of other 
fndustrlallzed states abstained, too; and, among them, at 
least Belgium and Italy may be considered relatively close 
supporters of the USA In this matter. Thus the membership 
of the Group of 5 (G-5) varied from one to approximate ly 
seven, dependi ng on which element of the deep sea-bed 

133 



regime was discussed. When the term "G-511 Is used In this 
paper -- In order to slmpl lfy language by a parallel to the 
wel I known "G-77" -- one or more of the states mentioned 
above Is Care) Included. 

5. S.D. Krasner, "Structural Causes and Regime Consequences: 
Regimes as ln'tervenlng Variables", laternatJooal 
Organfzatton, Vol. 36, no. 2, spring 1982, pp. 185-205. 

6. Numbers In parentheses refer to articles of Part XI of the 
United Nations Convention on the Law of ~he Sea, A/CONF. 
62/122. 7 October 1982. 

7. The norms of the regime are Included In artfcle 150 of the 
Convention. 

a. A syndrome Is a group of signs and symptoms that 
col lectlvely Indicate a disease or disorder. The 
"compromise syndrome" can be II lustrated In this way: 

1-----------------------1--------------1------------------1 
New order Compromise I Compromise II Old order 
Initiative (output) response 

The deep sea-bed regime In Itself, not only the norms of 
It, seems to have gone through the same process. 
Compromises were reached and agreement appeared close at 
hand at the end of the 9th session In 1980. However, 
opponents of the T-7 version of the text spread the 
Impression that the dratted regime was satisfactory to 
developlng states only, and that ft closely resembled the 
new order Initiative put forward by the G-77. 
Consequently, agreement apparently hinged on the 
wll llngness of developing countries to make concessions. 
Concessions were made, and the final output Is considerably 
closer to the "old order response" than the original 
compromise. Nevertheless, the US does not accept the 
Convention because of the provisions on the deep sea-bed 
regime. 
Cf. Tunold, "The 11th Session and Beyond", op.cit. 

9. Cf. Resolutfon I I Governing Preparatory Investment In 
Pioneer Activities Relating to Polymetal I le Nodules, 
artlcle I. Draft Final Act of the Third United Nations 
Conferences on the Law of the Sea, A/CONF. 62/121, 21 
October 1982. 
The pioneer Investors are likely to be the fol lowing 
companies: Kennecott Consortium, Ocean Mining Associates; 
Ocean Management, Inc.; Ocean Minerals Company; and state 
enterprises In France (Afernod), India and the USSR. 
Cf. Jan Magne Markussen, The S+atus and Perspectives for 
CornmercJal Exploftatlon of Manganese Nodules; PossJbfl Jtles 
and Limitations for Norwegian Companies, pub I lcatlon from 
the Ocean Mining Project, the Frldtjof Nansen Institute 
(forthcoming). 

10. Ten mine-sites are needed In order for the four private 
companies, four state companies and the Enterprise (two 
mine-sites) to be Issued production authorizations. Ten 
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mine-sites would probably yfeld a nickel production which 
exceeds the production cell Ing If the growth rate of nickel 
consumption does not consfderably Increase In the near 
future. However, some of the companies already engaged fn 
deep sea mining research may not proceed to full scale 
testing and operatfons. For example, OMA and OMCO are not 
I lkely to start production under the protection of the 
Conventi on. (Andresen, 1983, pp. 118-120). 
Stelnar Andresen, Pol ltlcal and Legal Conditions for Peep 
Sea-bed Mining. R:002, 1983, publ lcatlon no. 3 from the 
Ocean Mining Project, the Frldtjof Nansen Institute. 

11. This description fits the "Agreement concerning Interim 
arrangements relating to polymetal lie nodules of the deep 
sea bed," negotiated by the US, the FRG, the UK, France, 
and Japan, and signed by all of them except Japan on 
September 2, 1982. This agreement does not prohibit 
signatories from becoming parties to the global Convention 
on the Law of the Sea. The object of the "mint-treaty" Is 
"to facllltate the Identification and resolution of 
confl Jets which may arise from the fll Ing and processing of 
appllcatlons for authorizations made by Pre-Enactment 
Explorers (PEEs) ••• under legtslatfon In respect of deep 
sea-bed operati ons enacted by any of the Partles. 11 The 
parties to the Hmfnf treaty" have agreed to reciprocally 
recognize deep sea-bed area claims; to consult each other; 
disseminate Information; and to resolve conflicts that may 
arise for pre-enactment explorers. 
Per w. Schlve(ed.>, Laws and Treattes R~ulattng Deep Sea 
~, N:058, 1982, publ lcatlon no. 5 from the Ocean 
Mining Project, the FrldtJof Nansen Institute. 

12. G. Kristensen, "The International Sea-bed Authority," 
Workfng paper no. 8, 1981, Institute of Soclal Science, 
Odense University, discusses the organlzatlonal model of 
the Counc I I • 

13. Powers and functions are lfsted In the following way: 
1. Organlzatlonal housekeeping: electfons, reports, etc. 
2. General provisions about I.e., Information-gathering, 

scope of discussions, etc. 
3. More specific provisions about economic and financial 

Issues (ranging from assessed contributions via 
compensation and protection to equltable sharing). 

4. More specific provisions about those Issues that may 
have the largest Importance for the lmplanentatlon of 
the new order elements of the regime. 
To some extent the I 1st mirrors criteria of chronology 
and "Importance" tanpered by "order. 11 The latter 
demands, for example, that economic and tlnanctal 
Issues are grouped together. 

14. On 10 December 1982, 117 states, Cook Islands and the 
Councll for Namibia signed the Convention. The group of 
117 Includes the Eastern European (Social 1st) states, 
developlng countries, the Nordic countries, and some other 
western Industrial lzed states (Inter al la, France, 
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Austral fa, Canada, and the Netherlands). The UK, Belgfum, 
Italy, the Holy See, Turkey, Oman, Peru, Venezuela, and 
some other states declared that they would not sign during 
the signatory session, but they did not close the door to 
signature at a later stage. Only the USA has committed 
Itself not to sign the Convention. 
Approximately 20 states were not present at the Jamaica 
signatory session In December 1982. 

15. All states present at the Jamaica signatory session, except 
Israel, signed the Final Act of UNCLOS II I. 
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ANNEX I 

LIST OF ACRONYMS 

EPC: Economic Planning Commission 

ISA: International Sea-Bed Authority 

ITLS: International Tribunal for the Law of the Sea 

LTC: Legal and Technical Commission 

RC: Review Conference 

SBDC: Sea-Bed Disputes Chc1r1ber 

UNCLOS Ill: The Third United Nations Conference on the Law of 
the Sea. 
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ANNEX 11 
+ 

POWERS AND FUNCTIONS OF THE ASSEMBLY AND THE COUt-CIL/EPC/LTC. 

ll-fE ASSEMBLY SHALL: 

Establ tsh general pol lcles on 
any question or matter wlthln 
the competence of the Authori
ty. 

Elect the members of the Coun
cil. (Representatives nomina
ted by states or groups of 
states). 

Elect the Secretary-General. 

Elect the members of the 
Governing Board of the 
Enterprise and the Director
General of the Enterpri se. 

Establ lsh subsidiary organs. 
Canposltlon criteria: geo
graphical Interest, qua! lfl
catlon. 

Examine periodic reports from 
the Council and from the 
Enterprise, and examine 
special reports requested. 

+ 

lliE COUNCIL SHALL: 

Establ Ish specific pol icles to 
be pursued by the Authority on 
any question or matter within 
Its competence. 

Adopt Its rules of procedure 
Inc luding the method of 
selecting Its president 
C 3/ 4). 

Propose a I 1st of candidates 
for the electron of the 
Secretary-General (3/4). 

Recommend candidates for the 
electton of the members of 
the Governing Board of the 
Enterprise and the Director
General of the Enterprise 
(3/ 4). 

Elect the members of the EPC 
and the LTC from among the 
candidates nominated by the 
states parties (3/4). 

Establ lsh subsidiary organs 
with due regard to economy and 
efficiency). Composition 
er lter r a: qua 11 t icati on, 
geographical Interest (3/4). 

Present annual and special 
reports to the Assembly. 
Consider the reports of the 
Enterprise and transmit them 
to the Assembly with Its 
recommendations (2/3). 

(2/3), (3/4) and (Consensus): majority required for decisions 
In the Counci I. 
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THE ASSEMBLY SHALL: 

Initiate studies and make 
recommendations tor the 
purpose of pranotlng lnter
natlonal cooperation and 
encouraging the progressive 
development of International 
law relating thereto and Its 
codification. 

Consider problems of a 
general nature In connection 
with activities In the area, 
arising In particular for 
developlng states. 

Discuss any question or 
matter within the competence 
of the Authority, and decide 
as to which organ of the 
Author ity shal I deal with any 
such question or matter not 
speclffcal ly entrusted to a 
partlcular organ. 

Assess the contributions of 
members to the admfnlstratlve 
budget of the Authority. 

Prescribe the I Im Its on the 
borrowing power of the 
Authority. 

139 

THE COUN::IL SHALL: 

Make recommendations to the 
Assembly concernfng pol lcles 
on any question or matter 
(3/4). 

The EPC shal I, upon request of 
the Council, propose measures 
to fmplement decisions rela
ting to activities In the 
area. 

The LTC shal I make recommen
dations with regard to the 
exercise of the Authority's 
functions (upon the request 
of the Council). 

Review the col lectlon of al I 
payments to be made by or to 
the Authority (2/3). 

Establ lsh a subsidiary organ 
for the elaboratfon of draft 
financial rules, regulatlons 
and procedures relating to 
frnanclal management of the 
Authority and financial ar
rangements for and between the 
Authority and contractors 
(3/4). 

Exercise the borr0tiitlng power 
ot the Authorfty. 



THE ASSEMBLY SHALL: 

Conduct and approve the pro
posed annual budget of the 
Authority. 

Consider and approve the 
rules, regulations and 
procedures of the Authority, 
and any amendments thereto 
relating to prospecting, 
exploration and explottatlon, 
financial management and 
Internal admtnlstratton of the 
Authority, and transfer of 
funds from the Enterprise to 
the Assembly. Decisions on 
the transfer of funds shal I be 
based on recommendations by 
the Governing Board of the 
Enterprise. 

Establ lsh a system of compen
sation or other measures of 
economic adjustment assistance. 
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THE COUNCIL SHALL: 

Submit the proposed annual 
budget of the Authority to the 
Assemb I y ( 3/ 4) • 

The Secretary-General shal I 
draft the proposed annual 
budget. 

Adopt and provisionally apply 
the rules, regulations and 
procedures of the Authority, 
and any amendments thereto 
C Consensus) • 

The LTC shal I formulate and 
submit to the Council such 
rules, regulations, etc. and 
shal I review them and recom
mend amendments. 

Recommend a system of compen
sation or other measures of 
economic adjustment assistance 
( 2/3). 

The EPC shal I propose such a 
system. 

Take, upon the recommendation 
of the EPC, necessary and 
appropriate measures to pro
vide protection from adverse 
economic effects of deep sea 
mining (production cell Ing) 
(Consensus). 

The EPC shal I review the 
trends of and the factors 
affecting supply, demand and 
prices of materials which may 
be derived from the area. 

The EPC shal I also examine any 
situations likely to lead to 
adverse effects ••• and make ap
propriate recommendations to 
the Counc 11 • 



THE ASSE"'8LY SHALL: 

Consider and approve the 
rules, regulations and proce
dures on the equitable sharing 
of financial and other econo
mic benefits derived from 
activities In the area. If 
the Assembly does not approve 
the recommendations of the 
Council, the Assembly shal I 
return them to the Council for 
reconsideration. 

Decide upon the equitable 
sharing of financial and other 
economic benefits derived from 
activities In the area. 

Approve agreements with the 
UN or other International 
organ I za-tl on. 
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THE COUNCIL SHALL: 

Recommend the rules, regula
tions and procedures on the 
equitable sharing of flnanclal 
and other economic benefits 
(Consensus). 

The LTC shat I formulate and 
submit to the Council such 
rules, regulations, etc. 

The LTC shat I also review them 
and recommend amendments. 

Enter Into agreements with the 
UN or other International 
organization on behalf of the 
Authority ( 2/3). 

Issue directives to the 
Enterprise (2/3). 

Approve plans of work. Plans 
of work shat I be submitted to 
the Counc 11 by the L TC. If 
recommended by the LTC, a plan 
of work shal I be deemed to 
have been approved by the 
Council unless a written 
objection Is submitted to the 
President within 14 days. If, 
at the end of the required 
concll ration procedure, the 
objection Is stll I maintained, 
the plan of work shal I be 
deemed to have been approved 
by the Council unless the 
Council disapproves ft by 
consensus among Its members 
excluding any state or states 
making the appl (cation or 
sponsoring the appl lcan-t. 
If the LTC recommends the dis
approval of a plan of work or 
does not make a recommenda
tion, the Councll may approve 



THE ASSEMBLY SHALL: THE COUNCIL SHALL: 

It by a 3/4 majority of the 
members present and voting. 

The LTC shal I review formal 
written plans of works. 

Make selections fran among 
appl lcants for production 
authorizations, If necessary 
(3/4). 

The LTC shal I calculate the 
production cell Ing and Issue 
production authorizations. 

Exercise control over activi
ties In the area (3/4). 

Issue emergency orders to 
prevent serious harm to the 
marine environment arising out 
of activities In the area 
(3/4). 

The LTC shal I make recommenda
tions to the Council to Issue 
emergency orders. 

Disapprove areas for exploita
tion by contractors or the 
Enterprise In cases where sub
stantial evidence Indicates 
the risk of serious harm to 
the marine environment (3/4). 

The LTC shal I make recommenda
tions to the Council to disap
prove areas tor exploitation. 

The LTC shal I prepare assess
ments of the environmental Im
pl lcations of activities in 
the area and make recommenda
tions to the Council on the 
protection of the marine envi
ronment. The LTC shal I also 
make recommendations to the 
Council regarding the estab-
1 lshment of a monitoring pro-
gram to observe, measure, 



11-IE ASSEr.-8LY SHALL: 

Suspend the exercise of rights 
and privileges of membershi p 
(upon a finding by the Sea-bed 
Disputes Chamber CSBDC)). 
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THE COUNCIL SHALL: 

evaluate and analyze ••• the 
risks or effects of po l lutlon 
of the marine environment 
resulting fran activities In 
the area. 

Establ lsh appropriate mecha
nisms for directing and super
vising a staff of Inspect ors 
who shat I Inspect activities 
In the area, to determine the 
degree of compliance (3/4). 

The LTC shal I make recommenda
tions to the Council regarding 
the direction and supervision 
of a staff of Inspectors. 

The LTC shal I supervise, upon 
the request of the Council, 
activities In the area, where 
appropriate, In consultation 
and col laboratlon with any 
entity carrying out such act i
vities of State or States 
concerned, and report to the 
Councl I. 

( 11The members of the LTC 
shal I, upon request by any 
State Party or other pa r1y 
concerned, be accompani ed by 
a representative of such State 
or other party concerned when 
carrying out the ir function of 
supervision and Inspection" 
C 165/3). 

Supervise and coordinate the 
Implementation of the provi
sions of Part XI ••• and 
Invite the attention of the 
Assembly to cases of non
comp I I ance C 3/ 4) . 

Make recommendat ions to the 
Assembly concerning suspension 
of the exercise of rights and 
by prlvlleges of membership 
{3/ 4). 



THE ASSEMBLY SHALL: THE COUNCIL SHALL: 
-----------

Institute proceedings on be
half of the Authority before 
the Sea-Bed Disputes Chamber 
In cases of non-comp I lance 
(3/4). 

The LTC shal I recommend to the 
Councll that proceedings be 
Instituted ••• 

Notify the Assembly upon a 
decision by the SBDC, and make 
any recommendations which It 
may find appropriate with 
respect to measures to be 
taken (2/3). 

The LTC shal I make recommenda
tions to the Council with res
pect to measures to be taken. 

Ih.e...._Qcganlz..a.tlQD.aL_hQJ.!.S§ls§.eJ2lng Is to be shared between th.e 
Assemb I y and the Counc 11 • EI ect Ions are reserved for th·e 
Assembly, but the Council has the right to nominate, recommend 
or propose candidates for various positions. The Council must 
adopt Its own rules of procedure, and appropriate subsidiary 
organs may be establ lshed by the supreme and the executive 
organ. 

Ih~~itD.ecal __ l2QlJ.~as must be establ lshed by the Assembly which 
has been given the power to Initiate studies; consider problems 
of a general nature; and discuss any questions or matter within 
the competence of the Authority. 

Spe,lfl~--RQlltl§S, however, wll I to a large extent be 
establ lshed by the Council. Crucial Issues such as: the 
protection of land-based producers; approval of plans of work; 
Issuance of production authorizations; control; Inspection; 
supervision; and Institution of proceedings are reserved tor 
decision by the Council. The Assemb ly Is left with the right to 
assess contributions, establ lsh a system of compensation or 
other measures of economic adjustment assistance; and to suspend 
the exercise of rights and privileges of membership. 
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PLANNING FOR THE INTERNATIONAL SEA-BED AUTI-iORITY 

Mat! L. Pal 
Chief, Mineral Resources Section 

Ocean Economics and Technology Branch 
Department of International Economic and Social Affairs 

United Nations 

Lee Kimbal I 
Executive Director 

Citizens for Ocean Law 

Part XI of the United Nations Convention on the Law of the 
Sea and the related annexes outline the legal regime under which 
deep sea-bed minerals beyond national Jurisdiction may be 
developed. Its provisions represent compranf ses arrived at 
during over 10 years of negotiations between the Industrial fzed 
and developing nations. Their goal was to develop a legal 
franework that would both equitably Implement the 1970 
Declaratfon of the United Nations General Assembly [2] that the 
sea-bed beyond the llmlts of natfonal Jurfsdfctlon (the Area) 
and Its resources are the common heritage of mankind, and devise 
a governance system that would a llow sea-bed minerals to be 
developed for the benefit of all mankind, and In particular the 
developing countries. 

The Convention establ I shes an Institution representative of 
the whole of the International community, the Internati onal Sea
bed Authority. The Authority Is the organization through which 
States Parties shall organize and contro l actlvttfes In the 
Area, partlcularly with a vi ew to administering the resources of 
the Area In accordance with Part XI of the Convent ion [3]. 
Activities In the Area are defined as all activities of 
exploratton for and exploltatlon of the mineral resources of the 
area [4]. Thus the Authority ts the organization through which 
exploration for and exploitation of the common heritage of 
mankind wll I be organized and control led [5]. In light of 
existing legal, pol ftfcal, economic and technolog ical factors , 
what wll I the planning exercise for such an organization 
Involve? 

RELEVANT FACTORS FOR PLANNING FOR THE AlllHORITY 

Legal factors 
Under the Convention, the next step ls to draft numerous, 

more detailed rules, regulations and procedures to flesh out the 
legal framework set forth In the Convention. This task falls on 
the Preparatory Commission for the International Sea-bed 
Authority and tor the International Tribuna l for the Law of the 
Sea, which was convened In 1983 after the Convention had been 
signed by more than 50 states. Once the rules, regulations and 
procedures are completed, they wfl I, among other things, make 
more precise both the substantive requirements to be met by 
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potential mineral resource developers and the procedural steps 
required to acquire rights to develop sea-bed mineral resources. 

Pol lttcaJ factors 
The third United Nations Conference on The Law of the Sea 

(UNCLOS Ill) sought consensus throughout the 10-year 
negotiations; In the end, however, at the culmfnatlon of Its 
work, while adopting the Convention, consensus eluded the 
Conference. The United States, which had problems In accepting 
the Convention's deep sea-bed mining provisions, asked for a 
vote. The Convention was adopted on Aprfl 30, 1982, by a vote 
of 130 to four, with seventeen abstentions. A number of the 
countries most active In pioneering sea-bed mineral development 
also have problems In varying degrees with the deep sea-bed 
mining provisions and have expressed reservations about adhering 
to the Convention. States In this category that have signed the 
Convention Include France, the Netherlands and Japan. In 
addition, Belgium, Italy, the United Ki ngdom and the Federal 
Republ le of Germany have not yet Indicated whether or not they 
wlll sign the Convention. Al I of these countries have 
expl fcltly stated that their final decisions on the Convention 
wit I depend on the Preparatory Commission's work on drafting 
regulations and procedures. These lndustrlal fzed mining states 
have maintained an Interest In an alternative multilateral 
agreanent to govern deep sea-bed mining In the event that the 
Canmfsslon does not produce a workable regulatory system for 
mining. They would prefer a widely acceptable International 
mining regime. Participation of these countries Is thus 
critical to the outcome of the Preparatory Commission's work. 

Econgnfc factors 
In the last few years, the world economy has witnessed a 

widespread recession and although there are signs of recovery 
very recently, there Is a considerable debate among the 
economists as to whether these signs are ushering In a long-term 
recovery. Mineral demand being of a derived demand nature, the 
recession In the world economy has affected the mineral market 
severely. A depressed mineral market for a relatively prolonged 
period has led to stock bulld-up and excess capacity In existing 
mines. Under these circumstances, decisions about development 
of new mines or new sources of supply are Invariably clouded 
with uncertainties. In the case of sea-bed minerals, these can 
be characterized as resources at this point of time. Large sums 
need to be expended for the resources to be converted to the 
category of proven reserves; Investment decisions for the 
development of mines from the proven reserves have to await a 
successful completion of this phase. Furthermore, fnvestment 
funds for sea-bed minerals may have to compete with other 
potential sources of minerals being Investigated recently -
polymetal I le sulphides, cobalt-rich manganese encrustation 
within the exclusive economic zones of some states. 
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Jechnol~lcal factors 
There was no existing technology for mining sea-bed 

minerals from a depth of 3,000-6,000 metres; research and 
development efforts were Initiated two decades ago for sea-bed 
mining technology. Today, the basic technical feaslbll lty of a 
number of alternative min i ng systems has been establ Jshed at a 
pilot scale. In the next phase, some critical engineering 
problems have to be solved In each of these systems and the 
feaslb l l lty of the operation of a large-scale system over a 
relatively long period has to be established before a favorable 
decision about the commercial scale system can be made. It Is 
estimated In the Industry circle that this phase may cost $100-
300 mil I Ion dollars. 

Assessment of developments In sea-bed mining technology Is 
relevant for planning for the Authority for additional reasons. 
The Convention creates an International mining arm for the 
International Sea-bed Authority, the Enterprise. The Enterprise 
constitutes one "track" of the two-track, or "paral lei" system 
establ !shed by the Convention to meet International objectives. 
The other half of the parallel system Is made up of private or 
state firms. Unless the Enterprise engages In Its own 
technology research and development [6], the Enterprise Is 
uni lkely to be able to commence mlnfng untll the states and 
private firms engaged In technology research and development 
have further perfected their mining systems. 

The pace of technology development wll I directly affect 
planning for the establ lshment of the International Sea-bed 
Authority and Its Functions. For many of the technlcal 
regulations for deep sea-bed mining wll I depend to some extent 
on technologies utilized to conduct the operations. Thus, while 
the I nternatl ona I regu I atory procedures ca I I ed for under the 
Convention may be f leshed out In the nearer term, It may not be 
possible to specify various techn[cal requirements at this time. 

GOALS IN PLANNING FOR lHE AUTHORITY 

The Authority that has evolved from the dynamics of 
International negotiations reflects a series of compromises to 
accommodate various geo-pol I ti cal and econanlc considerations. 
It can conceivably assume the nature of the fol lowing [7J: 

- An International bureaucratic organization, 
- An International regulatory and enforcement agency, 
- An International resource management agency, 
- An International resource development agency, 
- A sea-bed miners' club, 
- A machinery to represent the new international economic 

order, 
- A precedent for International machinery for other "global 

commons." 

Under these various guises, States Members of the Authority 
can strive to affect any onep or a combination, of the 
fol lowing: 
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- The timing and extent of sea-bed mining; 
- The timing and extent of sea-bed mining by particular groups 

of sea-bed miners; 
- The degree of building up of the Enterprise; 
- The effectiveness and the degree of assistance to developing 

land-based producers; 
- The extent of accommodating the Interests of mining states; 
- The size, effectiveness and efficiency of the International 

structures governing deep sea-bed mining. 

Sane of these are complementary while some would 
necessarily Involve trade-offs with the others. The difficulty 
of the planning exercise, of course, Is that there ls no agreed 
goal nor agreed weight given to each Individual goal. Thus, In 
addition to the usual uncertainties Involved In a planning 
exercise, the planner Is faced with the basic uncertainty: what 
Is he planning for? In fact, Instead of a given goal at the 
outset, the goal(s) Itself wll I emerge through the dynamics of 
ongoing negotiations In the Preparatory Commission. In 
practice, the most probable outcome wll I be, like the Convention 
Itself, espec ially Part XI of the Convention, the International 
Sea-bed Authority wl l I assume a multi-faceted nature achieving a 
multiple of goals, each to a certain extent. The perception of 
different analysts as to which goal has been fulfil led or 
remained unfulfll led and to what extent wll l vary markedly. 

Although we are not In a position to fix a particular goal, 
because each one of us may have different goal for the 
International Sea-bed Authority which each of us considers the 
"right one," It wll I be Interesting to study, glyen a pactlcuiar 
,gQitl, whether It Is achievable under the Internal and external 
constraints. The Internal constraints arise from the provisions 
of Part XI and Annexes Ill and IV of the Convention and 
Resolutions I and I I. The external constraints are numerous, 
ranging from the state of the world economy and the world 
mineral markets to attitudes and aspirations of various groups 
of Interested actors (the last-mentioned factors are rather 
amorphous and can only be dealt with In a speculative fashion). 
The central hypothesis of this paper Is that, given a particular 
goal, planning for the Authority can be carried out In such a 
fashion as to achieve It to a considerable extent, and this can 
be accompl lshed within the framework of the provisions of Part 
XI of the Convention and Annexes II I and IV, as wel I as 
Resolutions I and I I [8]. 

TI-IE PREPARATORY COMMISSION 

The Preparatory Commission Itself Is the most Important 
planning body for the Authority. It Is a unique body in that 
Its work goes beyond traditional planning for an International 
organization, I.e., prepar i ng provisional agenda for the first 
session of the organs of the Authority, e.g., the Assembly and 
the Council; making recommendations concerning the budget for 
the first flnancfal period of the Authority, the relationship 
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between the Authority and the United Nations and other 
International organizations and the Secretariat of the 
Authority; and making recommendations relating to the locatton 
of the Authority (establ lshment of the headquarters of the 
Authority) [9]. In fact, the most significant contribution of 
the Commission to the planning tor the Authority wll I comprise 
Its rule-drafting work, the work of the two Special Commissions 
specltlcal ly mentioned In the Resolution I -- one for the 
Enterprise and the other on the problems which would be 
encountered by developing land-based producer states I ikely to 
be most seriously affected by the production In the Area -- and 
Its lmplernentatlon of Resolution II governing preparatory 
Investment In pioneer activities relating to polymetal lie 
nodules [10]. 

The rule-drafting work of the Ccmmlsslon Is extensive, 
ranging from procedural matters to substantive matters. 
Procedural matters Include Ca) rules of procedures of the 
Assembly and the Council; (b) decision-making procedures of the 
Authority's commissions, the two speclflcal ly mentioned In the 
Convention belng the Economic Planning Commission and the Legal 
Technical Commission; and Cc) observer participation In the 
Authority. Substantive matters Include Ca) the administrative 
and operational aspects of prospecting, exploration and 
exploitation of resources of the Area lncludlng some Issues of 
State sponsorship of app l !cants to exp lore and explolt these 
resources, qua I lflcat lon standards of appl !cants, se lection 
among applicants, Jolnt ventures with the Enterprise, production 
pol lcles with regard to polymetal I le nodules, and matters for 
arbitration with respect to disputes over contracts and over 
terms and conditions of technology sale; Cb) financial matters, 
Including Issues related to the finances of the Authority and 
Enterprise, and the flnanclal terms of contract between the 
Authority and the nodule miners; and Cc) benefit distribution 
aspects of exploitation of resources In the Area. Artlcle 17 of 
Annex Ill of the Convention speclflcally lists some of the Items 
on which the Authority wil I adopt rules, regulatlons and 
procedures. Throughout Part XI of the Convention and Annexes 
I II and IV there Is specific mention, In varrous articles, of 
Authority's rules and/or procedures. Appendix I of this paper 
presents a comprehensive I 1st of al I the Items [11]. Dratting 
these rules, regulations and procedures Is the task of the 
Preparatory Commission. 

The work of the Special Commission for the Enterprise wll I 
Involve taking all measures necessary for the early entry Into 
effective operatron of the Enterprise. It has specific 
functions to arrange for exploration ot the reserved area, tor 
training of Enterprise personnel and for transfer of technology 
to the Enterprise and to receive periodic reports from relevant 
States on the activities carried out by them, by their entitles 
or natural or Jurldlcal persons. 

The work of the Special Commission on the developing land
based producer states wll I Involve studying the problems which 
would be encountered by such states I lkely to be most seriously 
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affected by the production of minerals derived from the Area 
with a view to minimizing their difficulties and helping them to 
make necessary adjustments lncludlng studies on the 
establ lshment of a compensation fund, and making recommendations 
to the Authority on the matter. 

Resolution I I was designed to provide a legal framework 
which, In some respects, would protect the Investments of those 
entitles which have already been Involved In developmental work 
with respect to po lymetal lie nodules or are In the process of 
getting Involved -- work of the nature of prospectlng leading to 
Identification of target areas where economic deposits may be 
found, research and development of technology, pre! lmlnary 
assessment of commercial prospect s, etc. Resolution I I was also 
designed to create a legal environment conducive to further 
activities by these entitles leading ultimately to commercial 
exploitation of nodules. These entitles Include those from 
Industrial lzed as wel I as developing countries. At the same 
time, the Resolution has provisions Intended to pre-position the 
Enterprise so as to be able to carry out activities In the Area 
In such a manner as to remain In step with the potential non
Enterprise sea-bed miners. 

The Work of the Preparatory CanroJssJon Viewed as P!aoolog for 
the Authority 

A major contention of this paper Is that the work of the 
Preparatory Commission can be accompl lshed In such a manner as 
to achieve any anong a number of goals. Once It Is decided what 
the goal of the Authority wll I be, the Commission's work can be 
a potent planning mechanism. Of course, the extent to which one 
goal Is fulfil led wll I have affects on the extent to which other 
goals can be achieved. In this context, an lnltlal step In the 
planning process may be to conceptual lze alternative packages 
consisting of various levels of achievement of given goals. The 
compl lmentarltles and trade-offs among goals are worth studying 
by themselves. For the purpose of this paper, however, one goal 
at a time wll I be taken as given and the analysis wll I 
concentrate on how the Preparatory Commission can des ign Its 
work to achieve that goa l. The exercise wll I be carried out 
with respect to three goals: 

- To accommodate the concern of the sea-bed miners, 
- To accommodate the concerns of the developing land-based 

producers, 
- To build up the Enterprise, and to promote developing country 

participation In sea-bed mining through training programs and 
programs to promote transfer of technology. 

Accommodate Concerns of Sea-bed Miners 
The sea-bed mining Industry at present Is at a stage where 

It has to make Important decisions about pre-production 
activities. As Is evident from our discussion of the relevant 
factors, the pre-production activit ies wll I have two sequential 
phases: pre-mine development and mi ne development. The tasks 
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In the pre-mine development phase, which may cost on the order 
of $100-300 mi l I Ion, are as fol lows: 

- Carry out further exploration work In order to prove 
reserves and del lneate mine sites, and develop an operating 
plan for mining for the lnltlal period of operation, 

- Complete economic analyses about the potential 
profltabll lty of a deep sea mining venture on a comparative 
basis with alternative Investment opportunities, and 

- Make Initial arrangements for obtaining financial resources 
tor the mine development phase. 

With respect to the legal regime, the sea-bed mining 
pioneers face the question of choosing among Ca) the regime of 
the Convention, Cb) a regime set up by reciprocal state 
agreements and Cc) national leglslatlve regimes. Each has 
associated tmpllcatlons for the future security of tenure, 
posslbll !ties of attracting pre-mine development and mine 
development funds from lenders, and financial and other 
obi lgatlons. Above al I, from their point of view, the miners 
are uncertain at this time as to which regime has the 11 staylng 
power." 

With respect to market conditions they also face some 
crucial questions. Ca) Is the current status ot the world 
economy and the depressed state of mineral markets going to 
Improve enough In the future to Justify commitment of large 
amounts of pre-production funds? Cb) What are the Intra
consortium dynamics? Is the perception about the future 
minerals markets the same among various partners of a 
consortium? Are the Incentive structures the same for al I the 
partners? What sort ot legal arrangements currently govern 
Intra-consortium obllgatlons? WII I rt be dlfflcult to modify or 
re-draft these arrangements? May some partners break out of the 
consortium and proceed Individually with pre-mine development 
activities at this time? How may this affect the other 
partners' technologlcal advantage and potential market share? 
Cc) Are the publ le and seml-publ le sea-bed miners going ahead? 
At what rate? Why? How may this affect the private consortla's 
technological advantage and potential market share? (d) Is It 
possible (considering technology, markets) to shift the focus of 
deep sea mining to other marine minerals, e.g., polymetal lie 
sulfides? How may this affect the consortia? Wtl I these 
activities take place lnltlally within or beyond national 
Jurisdiction? 

Under these uncertain circumstances, the most plausible 
scenar Io wou Id be for the consort I a to "put a foot In every 
door" and then watch how the legal factors, demand conditions 
and the market structure develop. The Preparatory Commission 
can encourage the consortia by Ca) keeping the "Convention door" 
open, Cb) creating a favorable pre-mine development cl !mate, (c) 
laying the ground-work for a favorable mine development cl !mate. 

Provisions under the Convention with regard to sea-bed 
mining can be divided Into three groups: (a) those that wll I 
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apply during the period before the Convention comes Into force 
(essent I a I ly the prov I st ens of Resol utl ens I and 11); Cb) those 
that wll I apply after the Convention comes Into force (the 
provisions of Part XI and Annexes I I I and IV); and Cc) those 
that set up direct operational I Inks between Ca) and Cb), e.g., 
provisions In Resolutions I I regarding reglstratron of pioneer 
Investors, al location of pioneer area, pioneer activities In 
pioneer area, certificates of compl lance to pioneer Investors 
and al location of production authorizations among pioneer 
Investors. Rules, regulations and procedures can be viewed as 
Imparting concrete shape to the provisions under the Convention 
In order for them to be operational. 

From the sea-bed miner's point of view, these can be seen 
as regulatory conditions related to th e pre-mine development 
phase, the mine deve lopment and the commercial operation phases 
and the transition from the former to the latter. When he Is at 
the point of making a "go/no go" decision: (a) he would I Ike to 
have an Idea If the pre-mine development regulatory conditions 
give him security of tenure In the sea-bed area In which he has 
already carried out early developmental work which, In turn, 
Influences his mine development project; Cb) he would prefer a 
pre-mine development cl lmate matching his commercial conditions; 
Cc) he would I Ike to be sure that his pre-mine development 
activities wll I smoothly move Into a mine development phase; Cd) 
he would I Ike to have a favorable mine development cl Imate 
matching his commercial considerations; and finally, Ce) he 
would I Ike to manage his commerclal mining project without being 
unduly Interfered with by non-commercial factors. He, 
therefore, needs to know or at least needs to have an Idea about 
the nature of the whole gamut of regulatory conditions before he 
commits $100-300 mi l I Ion for the next phase, the pre-mine 
development phase. (These considerations are crucial In shaping 
the position of the potent ial sponsoring States that have 
Indicated that they wll I assess the directions the sea-bed 
mining rules are taking before ratification of the Convention). 

In practice, of course, the rule-drafting exercise of the 
Preparatory Commission wll I take some time and It Is expected 
that the rules, regulations and procedures related to Resolution 
I I wll I emerge first [12]. (These are In many cases Identical 
to the sea-bed mining rules cal led for In Part XI and Annexes 
I I I and may be dealt with In an Inter-connected fashion.) In 
this connection, It should be pointed out that contrary to the 
assessments of some analysts, Resolution I I is Il21 Immediately 
and automatlcal ly operable. A number of issues need to be dealt 
with In order to make the Resolution operational. Appendix I I 
of this paper presents a list of such ltens [13]. 

What Is Important for the purpose of sea-bed miners Is to 
have a "fee I II for the regu I atl ons related to Resol ut I on I I .as. 
we! I as to Part XI and Annex I I I. For example, If a miner finds 
the ' former attractive but the latter proh ibitive, he wll I be 
deterred from taking a "go" decision. Similarly, If he finds 
the former prohibitive, he may decide against proceeding with 
sea-bed mineral development -- at least, under the Convention 
regime - - no matter how attractive the latter. 
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apply during the perlod before the Convention comes Into force 
(essentially the provisions of Resolutions I and II); Cb) those 
that wll I apply after the Convention comes Into force (the 
provisions of Part XI and Annexes I II and IV); and Cc) those 
that set up direct operatlonal I Inks between Ca) and Cb), e.g •• 
provisions In Resolutions I I regarding registration of pioneer 
Investors, al locatlon of pioneer area, pioneer actlvltles tn 
pioneer area, certificates of compl lance to pioneer Investors 
and al locatlon of productton authorizations among pioneer 
Investors. Rules, regulations and procedures can be viewed as 
Imparting concrete shape to the provisions under the Convention 
In order for them to be operatlonal. 

From the sea-bed miner's point of view, these can be seen 
as regu latory conditions related to the pre-mine development 
phase, the mine development and the commerclal operation phases 
and the transltlon from the former to the latter. When he Is at 
the point of making a "go/no 9011 decision: (a) he would I Ike to 
have an Idea If the pre-mine development regulatory conditions 
gtve him security of tenure In the sea-bed area In which he has 
already carried out early developmental work which, In turn. 
Influences his mine development project; Cb) he would prefer a 
pre-mine development cl lmate matching his commerclal conditions; 
Cc) he would llke to be sure that his pre-mine development 
activities wll I smoothly move Into a mine development phase; Cd) 
he would I Ike to have a favorable mine development cl lmate 
matching his commercial considerations; and finally, Ce) he 
would I Ike to manage his commerc ial mining project without being 
unduly Interfered with by non-commercial factors. He, 
therefore, needs to know or at least needs to have an Idea about 
the nature of the whole gamut of regulatory conditions before he 
commits $100-300 mll llon for the next phase, the pre-mine 
development phase. (These considerations are crucial In shaping 
the position of the potential sponsor i ng States that have 
Indicated that they wit I assess the directions the sea-bed 
mining rules are taking before ratification of the Convention). 

In practice, of course, the rule-drafting exercise of the 
Preparatory Commission wll I take some time and It Is expected 
that the rules, regulations and procedures related to Resolutlon 
11 wl 11 emerge first [12]. (These are In many cases Identical 
to the sea-bed mining rules cal led for In Part XI and Annexes 
I I I and may be dealt with In an Inter-connected fashion.) In 
thfs connection, It should be pointed out that contrary to the 
assessments of some analysts, Resolutlon I I Is rurt Immediately 
and automatlcal ly operable. A number of Issues need -to be dealt 
with In order to make the Resolution operatlonal. Appendix II 
of this paper presents a I 1st of such Items [13]. 

What Is Important for the purpose of sea-bed miners Is to 
have a "feel" for the regulat fon s related to Resolution II .as. 
we! I as to Part XI and Annex II I. For example, If a miner finds 
the former attractive but the latter prohibitive, he wll I be 
deterred from taking a "go" declsfon. Slmllarly, If he finds 
the former prohibitive, he may decide against proceedi ng with 
sea-bed mineral development -- at least, under the Convention 
regime -- no matter how attractive the latter. 
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In practice, however, It Is very I lkely that the 
regu I atl ons re I ated to Resol utl on 11 w 111 set the "tone" tor the 
regulations related to Part XI and Annex II I. There rs no 
reason to differentiate between the regulatory approach to the 
pre-mine development phase and the regulatory approach to 
subsequent mine development and commercial operation phases. 
The miners need continuity as they proceed with a sequentially
developed mining project. In this connection, It Is worth 
mentfonlng that some analysts contend that before even applying 
for registration as a pfoneer Investor, a sea-bed mfner and his 
certffylng state would lfke to know the precise nature of the 
obi fgat lons they have to fulfi l I under Resolution I I [14]. 

Al I this po ints to the potential ly predominant role the 
regulations related to Resolution I I can play. Consequently, fn 
plannfng for the Authorfty, the crucfal contribution of the 
Preparatory Commission may be represented by fts Implementation 
of Reso l ution I I. 

With respect to keeping the "Convention door" open, 
Resolutlon II provides that a prfvate consortium may apply for 
regfstratfon as a "pioneer Investor" under the certfffcatfon of 
only one sponsoring state that has signed the Convention. Three 
of the four consortfa have at least one component ff rm that Is 
frcm a state that has already signed the Convention. 

In thfs connection, however, ft wll I be necessary to deal 
with the deadlJnes regarding resolutfon of the overlap 
questfons, as specified In Article 5 of Resolution II. 
Accord i ng to that article, any state signatory which Is a 
prospective certlfyfng state shal I ensure, before making an 
appl fcatlon for regfstratfon of a pfoneer Investor, that areas 
fn respect of whfch appl fcatlons are made do not overlap with 
one another. In case there are overlap conf l lets, In carrying 
out the confl let resolution procedure the prospectfve certffylng 
states, lncludlng al I potential claimants, shal I resolve their 
confl lets by negotfatlons within a reasonable period. It such 
conflicts have not been resolved by 1 March 1983, the 
prospective certifying states shal I arrange for the submission 
of al I such claims to binding arbitrati on In accordance wi th 
UNCITRAL Arbltratfon Rules to commence not later than l May 1983 
and to be completed by 1 December 1984. But the questfon Is, 
how fs a state to know If there Is a conflfct in the first 
place? The u.s.S.R. and lndfa have notified the Preparatory 
Commission that they Intend to apply and have Invited any 
prospective certifying state to exchange coordinates of areas; 
they have also notified the Commission that they have conducted 
negotfatlons among themselves before 1 May 1983 and there Is no 
overlap between their areas [15]. However, France, Federal 
RepubJ ic of Germany, Italy, Japan, the Unfted Kingdom, Bel glum, 
Canada, and the Netherlands (al I the four private consortia have 
components which are from one or more of the latter seven 
states) maintain that a procedure for confl let ldentfffcatlon 
and negotfatlon regarding conflfct resolution must be 
established ffrst [16]. Informal efforts by Canada to establ l sh 
such a procedure have been unsuccessful to date [17]. 
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Problems wll I arise If there Is a tendency to Interpret 
article 5 to the effect that those states which e ither have not 
resolved overlap conflicts, or, In the event of confl let, have 
not submitted claims to binding arbitration by 1 May 1983, could 
not be certifying states at a l I. The key Is that no real 
dead I lne exists by which time the Commission must proceed with 
consideration of the appllcatlons for registration before It, 
whether or not al I potent lal pioneers Identified In Resolution 
I I have submitted them. 

The Preparatory Commission Itself could take measures to 
ensure that the door Is not shut to the sea-bed miners by 
facllltatlng the establ lshment of conflict Identification and 
subsequent negotiation procedures that are expected to be 
completed by early 1984. They would then need to Identify a 
procedure to consult with the Soviet Union on overlaps. 
(India's appl !cation area In the Indian Ocean presents no 
overlap dlfflcultles.) 

The Preparatory Commiss ion can contribute to a favorab le 
pre-mtne development and mine development cl !mate through the 
formulatton of the "right" kind of rules, regulations and 
procedures. These should neither fol low the extreme notion that 
good regulation Is no regulation nor should they overdo It with 
excessive and stringent regulations that may be counter
productive to sea-bed mineral development by vitiating the 
Investment cl lmate Itself. What, then, are the 11rlght 11 kind of 
regulations? 

To start with, during the pre-mine development period, 
because of the uncertainties regardtng geological factors, 
technology development and future market condlttons, whatever 
measures are taken with respect to the Implementation of 
Resolution I I must provide a flexible approach. For example, a 
pioneer Investor Is required to Incur periodic expenditures with 
the Intention of bringing the area al located to It (pioneer 
area) Into commercial production within a reasonable time. If 
the Commission Is too rigid In determining what constitutes a 
"reasonab le period of tlme, 11 or an amount to be spent 
periodically, It Is very uni lke ly to match the commerclal 
considerations faced by the mining Industry under certain market 
and other conditions. 

The pioneer Investors would prefer unambiguous and 
predictable obi lgatlons determined on the basis of economic and 
commercfal realities. One advantage the Commission may have as 
compared to the United Nations Conference on the Law of the Sea 
Is that while the Conference had to rely almost exclusively on 
Western countries and the private consortia for technlcal 
Information, the Commission may be ab le to draw upon the 
technlcal experience of other pioneer Investors from developing 
countries and centrally-planned economies. 

It may also be able to concentrate more on practical 
technical and economic considerations than was possible during 
the necessarily more pol ltical negotiating process In the 
Conference. For example, the qual lflcatlons of an appl leant for 
the approval of a plan of work and the sponsorshi p requirements 
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can be specified In technlcal terms. In drafting the 
administrative procedures for prospecting, exploration and 
exploitation, the procedural steps can be spelled out on the 
basis of technlcal criteria. Rules, regulatlons and procedures 
drafted In this manner wll I go a long way In accommodating the 
concerns of the sea-bed miners regarding security of tenure and 
approval of plan of work. 

On the subjects Identified by the mining states as 
problematlc In the Convention, the Preparatory Commission can 
contribute by giving precision to some of the Convention's 
provisions. For Instance, In the area of transfer of 
technology, It can do the fol lowing: 

- Refine and clarify the definition of technology; 
- Elaborate principles and guarantees which constitute "fair 

and reasonable" commercial terms and conditions; 
- Clearly specify the obi lgatlons and I Imitations with regard 

to third-party suppl lers; and 
- Spel I out the pena lties and I lab II ltles for possible staff 

violations with respect to treatment of confldentlal or 
proprietary data on technology In connection with drafting 
the rules, regulations and procedures related to the 
staffing of the Authority and the Enterprise. 

In the area of Institutions and decision-making, It can 
work on more expl felt decision-making procedures In the 
regulatory Institutions for sea-bed mining, clearer definition 
of the scope of various decisions, and Identification of the 
specific criteria upon which these decisions wll I be based. 

In elaborating the rules of procedure of the Assembly and 
the Council, the Preparatory Commission could address the 
respective roles of these two bodies on, for Instance, 
consideration of the Authority's budget along the lines of the 
amendment proposed by the seven mining countries during the 
Eleventh Session of UNCLOS I I I [18]. (This amendment supported 
return of the budget to the Council If the Assembly recommended 
changes, rather than modification by the Assembly Itself.) 

The group of mining states also proposed a 120-day llmlt on 
consideration of applications for the approval of a plan of work 
In the Legal and Technical Commission. This could also be taken 
up as part of the decision-making procedures of the commissions 
of the Counc 11 • 

So, too, could a time I lmlt on the Authority's selection of 
one of the two proposed mine sites submitted by an appl leant -
another mining states' group amendment. 

The Preparatory Commission could determine rules, 
regulatlons and procedures for repayment of national Interest
free loans to the Enterprise. This could Incorporate rules on 
procedures to be fol lowed In the event of Enterprise default on 
national loans, as called for In mining states• amendments. The 
Commission could also proceed with a schedule for the magnitude 
and timing of the Enterprise funding obl lgatlons which could 
Incorporate mining states• amendments that no more than one
third of national obi lgatlons could fal I due In any one year. 
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In order to remove any doubt that the U.S. Is guaranteed a 
seat on the Council of the Authority as the "largest consumer" 
of minerals produced from the sea-bed, the Preparatory 
Commission could specify criteria to strictly defi ne "largest 
consumer." 

Accommodate Concerns of Land-based Producers 
The Special Commission wfl I be the central body planning 

for the amel !oration of the problems of developing land-based 
producer states. It can organize Its work ,fn such a fashion as 
to complete any groundwork for the measures to be taken by the 
Authority. A suggested work program may run along the fol low Ing 
I Ines. In al I of Its work, the cooperation and active 
participation of the states that could be affected Is absolutely 
essential. In tact, there may be a great advantage to carry out 
the work on a country-by-count ry basts. 

Identification of Developing Land-based States 
In Identi fy ing these states, current production of the 

minerals contained In polymetal lie nodules, e.g., cobalt, 
copper, manganese and nickel (and possibly molybdenum, titanium 
and vanadium) In developing states may be used as a criterion. 
Production In the most recent year or an average of production 
In the most recent "x" years may be considered. Current 
production may fall to Indicate the level of production In the 
future years. For the latter purpose, planned future production 
Inferred from expansion plans for the existing mines and plans 
for development of mines can be taken Into account. In a longer 
term perspective, reserves of these minerals In developing 
states.as wel I as exploratlon efforts and long-term plans for 
mine development based on resource estimates may be considered. 
Attempts need to be made to Identify the "pot ential producers" 
also. 

ldeo+Jtlcatloo and Measurenent of Effects 
Precise definition needs to be given to the phrases, 

"affected," "seriously affected," and "most seriously affected." 
In ldentffyfng the effects on economies of the developing land
based producer states, the Speclal Commission may wfsh to take 
account of several Indicators, for example, gross domestic 
product (GDP), gross national product (GNP), national Income, 
employment, government revenues, savings and Investments, 
effects on Infrastructure as well as tied-up capltal may need to 
be considered. These Indicators may relate not only to the 
mining sector Itself, but also to the downstream sectors, 
sectors with forward and backward linkages with the mining 
sector and more broadly to the multiplier effects through the 
Interaction between the mining sector and al I the other sectors 
of an econany. 

Regarding the effects on foreign exchange earnings, both 
gross and net foreign exchange earnings (retained earnings) may 
be considered. Again, these may have to be related not only to 
the mining sector, but also to the downstream sectors, linked 
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sectors and broadly to al I other sectors through multfpl fer 
effects. In considering sectors other than the mining sector, 
fn some cases foreign exchange savings rather than earnings may 
be relevant. 

Although the provisions In the Convention and Resolution I 
mention effects caused by production of minerals from the Area, 
some effects may be felt even before actual production from the 
Area begins. In anticipation of production from the Area, 
expansion plans, mine development plans and exploration plans 
may be affected. flow of Investment to land-based exploration 
and mine development activities may be affected. Viewed from 
the other end, effects may be felt not only as a one-shot 
affair, but over a span of time In the future and the cumulative 
effects over the whole span need to be considered. 

The Special Commission may wish to establ lsh the units of 
measurement of effects In al I the above areas. 

Finally, In view of the fact that there are a number of 
effects, measurement of effects In one area may not be adequate; 
some sort of composite Index or ordering of the effects In 
various areas may be needed. The Special Commission may wish to 
def !berate on this Issue. 

Measuceroeot of Price and Volume of Exports 
There are, usually, several prices relevant for mineral 

markets. For Its purpose, the Special Commission may focus on 
the price at which the developing land-based producer states can 
set I the minerals. If the mining activity ts part of an 
Integrated operation of a multi-national corporation, the Issues 
of transfer pricing may have to be addressed. Also, the cases 
of products of downstream activities produced from the minerals 
need to be dealt with. Price comparison may need to be made 
between expected price with and without production from the Area 
rather than current prices. 

In deal Ing with the volume of exports, exports of mineral 
ore as wel I as semi-processed and processed commodities may need 
to be considered. In some cases, there may not be any existing 
downstream activities, but plans and potentials for downstream 
activities may be Important. 

Price and volume of exports may sometimes be maintained at 
pre-sea-bed production level If stockpll Ing by producers and/or 
consumers absorbs the excess. However, this Is only a temporary 
phenomenon and sooner or later price and/or volume of exports 
wll I be affected. This fact needs to be taken Into account. 

Determtnatlon that Reduction In Price or Volume of Exports 
ts Caused by ActtvltJes lo the Area 
This may be the most complex task the Special Commission 

wtl I face. Methodologies wll I need to be devised to determine 
the cause-and-effect relationship. Price or volume of exports 
can be affected by various factors; suitable methodologies to 
sort out the effects of factors other than activities In the 
Area may be required. On the other hand, the effects of 
activities In the Area may be hidden under various publ fc and 
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private pol lcles and practices. Protect ionism, stockptl Ing, 
preferentlal trade arrangements, dffferentfal supply agreE111ents, 
International ow nership ties are some of the factors under which 
the cause-and-effect relationship may be hidden. Methodologless 
to take these phenomena Into account may need to be devised. 

Model Ing exercises Incorporating econometric analys is and 
engineer i ng cost studies and Integrating the supply and the 
demand sides plus commodity analysis and macroeconomic analysis 
may be found useful. The Interactive process between demand and 
land- based and sea-bed supply as wel I as between mineral markets 
and national and lnternatlonal economies need to be taken Into 
account. In this connection, reference can be made to the 
document A/CONF. 62/L.84, and In particular to Section Ill of 
that report [19]. 

5ucv9¥ and Review of Measures to Minimize the Plt£Icufttes 
of Peveloplng Land-based Producer States 
There are several measures which may be relevant for the 

purpose of the Special Canmfssfon, for example, diversification 
and structural adjustment measures, trade agreement, commodity 
agreement, buffer stock arrangement, etc. The advantages and 
disadvantages of each of these measures need to be examined. 
The appl Jcabll lty of the measures In the case of deep sea mining 
needs to be examined. In this connection, cooperation with 
Special lzed Agencies and other International organizations needs 
to be explored. 

Compensattoo fund 
The posslbll fty of establ lshlng a compensation fund needs 

to be studied. The financial arrangements and operatlonal funds 
need to be dealt with . The Special Commission may wish to look 
Into the resource needs of the fund and their relatlonshfp with 
levels of assistance to developlng land-based producer states, 
on one hand, and with the potential for mob II fzatton, on the 
other. The arrangements tor distribution of funds to particular 
developing states need to be worked out. 

Data Management 
As Is evident, various sorts of data and Information wfl I 

be required. The Special Canmlsslon may wish to look Into the 
avallabf I lty of the required data, their sources, their 
verlffabll fty and their applfcablllty for Its own purpose. The 
Special Canmfsslon may have to make arrangements for fll I Ing the 
data gaps. Cooperation with the states Involved may be required 
In this context. 

Al I the data and Information and the methodologies to dea l 
with al I these data and Information may require the 
establ lshment of an Integrated management system, readily 
accessible and operative for the purpose of the Authority. 

(One of the cruci al factors that wll I Influence the work of 
the Special Commission Is the timing and extent of sea-bed 
production. Each of the above Items may need to be viewed from 
a different perspective, depending on whether sea-bed production 
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Is Imminent or wtl I take place In the distant future, or whether 
sea-bed production wll I be large or smal I.) 

BuJld Up the Entecprrse 
The Special Commission for the Enterprise wll I be the 

primary body for planning for the Enterprise, but other 
International organizations and States can also contribute to 
plannlng. The Special Commission can take measures so that the 
Enterprise can launch Its proJect(s) as soon as the Convention 
comes Into force. It could set up a "proto-Enterprlse" to carry 
out some of the pre-mine development activities (costing about 
$50 mtl llon). Financing wll I be the crux of the matter, but 
some analysts bel leve that If organized along a commerclal I tne 
there are posslbtl ltles of obtaining funds from private as wel I 
as publ le sectors against the reserved sites and the finance 
guarantees of the Convention [20]. The Special Commission can 
take advantage of the provisions of Resolution II related to 
exploration, training and transfer of technology. There wll I be 
constratnts on technology avaflabfl lty until the firms that have 
developed the technology further test and perfect their mining 
systems. 

On the other hand, the Special Commission can undertake a 
number of preliminary activities necessary for the effective 
establ lshment of the Enterprise. Fol lowing are a few 
suggestions: 

PcoJect Eocmu!atlon 
Assess potentials for various ways of formulating 

Enterprise proJects: Integrated four-metal operation, 
Integrated three-metal operatton, mining only, processing only -
- each of these with or wfthout Joint ventures. 

Develop model Joint venture agresnent with attendant 
advantages/disadvantages. (If the Preparatory Commission were 
to take up Immediately the requtrsnents for Joint ventures with 
the Enterprise which fal I within Its mandate, ft could 
facll ltate an early Enterprise Joint venture which might reduce 
nattonal funding obi fgatlons and dispense with the posslbll lty 
that private mining companies would be obi !gated to sel I their 
technology to the Enterprise. However, thts has to be weighed 
against the option of an Independent operation.) A phased cal I
up of the Interest-free loans would also help. 

Manpower 8aQutrements 
Estimate personnel requirements and develop alternative 

organlzatlonal structures tor the Enterprise. Identify 
personnel requirements which can be met by hiring and those 
where training programs would be required. Explore 
posslbll fties of training programs In practlcal/technlcal skII Is 
and In admtnlstratlve/management skll Is beyond those In 
Resolution II. 
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Technology 
Compile Information on equipment and services requtred for 

sea-bed mining, their avallabll lty, and costs. (Sane of this 
could be suppl led by mining companies, some by national 
governments.) Devise alternate technology purchase agreements. 
Compile a I 1st of consultlng/englneerlng firms available to help 
structure a sea-bed mining and/or processing system. 

flnancTng 
Determine alternative financial structures for Enterprise 

operations. Analyze market for securities of Enterprise, 
Including possible sources of funds, nature of obi lgatlons which 
might be sold, and effects on other financial transactions of 
the Enterprise. 

Process(ng Plant Location 
Devise criteria to eva l uate alternative sites. Explore 

possible locations and assess advantages/d isadvantages (labour 
costs, material and energy costs, Infrastructure avallabll lty, 
etc.). 

Markettng 
Study markets for each of the minerals Involved. Prepare 

optimal marketing program suitable to special requirements of 
the Enterprise. 

PLANNING BODIES: STATES 

It goes without saying, but stll I Is worth mentioning, that 
the bodies Involved In planning for the Authority extend beyond 
the Preparatory Commlsslon and Include other International 
organizations within and without the UN system, states -- both 
pub l le and private sectors -- and In the broadest sense the 
lnternatlonal community Itself. 

States can plan for the International Sea-Bed Authority by 
formulating an Integrated, balanced, and long-term position vis
a-vis the Authority and the Convention Itse lf In the context of 
Its overal I socio-economic development pol Icy, resource pol Icy, 
foreign pol Icy and ocean pol Icy. Too often, coordination among 
these various areas Is tacking, and also there are 
Inconsistencies between the short-run and the long-run pol lcles. 
It Is no secret that various governmental ministries or 
departments hold opposing positions; and, depending on the 
primacy of one department or another at one partlcular time, the 
position vis-a-vis the Authority changes. Particular Interest 
groups, through lobbying power or through monopoly of 
information, may sometimes sway the state's position In a 
direction which has the potential of running counter to the 
state's overal I position. For example, It Is the contention of 
some analysts that the US position over time has been 
characterized by a lack of consistent ocean pol Icy and resource 
pol Icy, primacy of particular branches of government as wel I as 
domination by particular Interest groups [21]. 
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The state's planning exercise wll I Include an objectrve 
assessment of the costs and benefits, both economic and extra
economrc, associated with the ratrflcatlon of the Convention and 
the membershrp In the International Sea-bed Authortty. (In this 
context, the tools of "multi-attribute decision analysis" may be 
helpfu l .) A number of states have completed or are In the 
process of making such an assessment. Independent ana lysis of 
the lnterests proclarmed by and of the Information provrded by 
particular Interest groups can be a part of the state's planning 
exercise. The role of the MIT analysis on the cost and 
profrtabi I rty of sea-bed mrnrng [22], independent of the 
consortia, ts wel I-known. Studles are under way on the Import 
dependency of the US and other Western countries and the 
potentia l for cushlonrng possible supply lnstabll lty through 
substitution and stockprl Ing [23]. Frnal ly, states can play a 
role In promoting publ le awareness about the Convention and the 
International Sea-Bed Authority. 

Two special cases of planning by states are worth noting: 
the case of the US and that of the developing land-based 
producer states. With regard to the question of US 
participation In the Preparatory Commission, construction of an 
option frontier can be a useful part of the planning exercise. 
Some analysts have attempted such construction and come to the 
conclusion that the US has a wider option frontier with respect 
to acceptance or rejection of the Convention and the Authority 
by being a party to the Preparatory Commission, and the 
avallabll lty of addltfonal choices Is worth the cost to the US 
[24]. 

In the case of the developing land-based producer states, 
the planning exercise wl l I Invo lve, In addition to thelr efforts 
in the Speclal Commission, Inter at ta, studying the 
posslbll ttfes of (a) diversifying their economies, Cb) expanding 
In dow n-stream activities, Cc) retaining market share through 
engagement In sea-bed mining, Cd) making commod ity arrangements, 
Ce> making long-term supp ly arrangements with consuming 
countries, Cf) promot i ng efforts at reduct ion ln Import 
restrict ions In potential sea-bed mining countries, (g) 
expanding markets In countrtes other than the traditional 
trading partners, Ch) promoting R&D activities tor new uses of 
the relevant metals or substitution by these metals, and Cl) 
pranotlng R&D activities for technological Improvement In land
based mining, etc. 

A TiiEORETICAL DIGRESSION: INTER-NATIONAL INTER-GENERATIONAL 
PLANNING FOR lHE DEVELOP~NT OF EXHAUSTIBLE RESOURCES 

It may be worthwhile to stand back from the pol ltlcal and 
legal Issues centered around the expression "common heritage of 
mankind" and the Interpretations and Convention provisions 
related to the words "organization" and "control" to see what 
economics has to say about the development of these minera l 
resources. After al I, the heart of the matter rs resource 
exploitation, and there Is a respectable body of I lterature 
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about resource economics which may shed sane fresh Insight on 
the question at hand. 

According to pure theory of resource econanlcs, the market 
for mineral ore Is In equll lbrlum only when the annual 
percentage change In scarcity rent, I.e., the difference between 
the market price for the mineral and the marginal cost of 
extracting a unit of the mineral, Is equal to the rate of 
Interest. The decision to develop and produce from a particular 
deposit, whether on land or In the sea-bed, requires a current 
market price sufficient to cover extraction costs plus a 
required compensation for risk, and an expected time path of 
future price which broadly satisfies the above equll lbrlum 
condition. As long as the rate of Interest Is positive, this 
theory would have an upward movement of scarcity rent over time 
and this In turn would guarantee that society successively 
develops and exhausts Its mineral deposits, beginning with the 
high-grade ones and moving down to progressively lower-grade 
deposits [25]. Decisions to develop sea-bed mineral deposits 
wll I be taken bearing In mind the costs of developing 
alternative deposits elsewhere. 

Al I this would be achieved In case of any exhaustible 
resource, common heritage or not, and by the "Invisible" hands 
of the market. Also, theoretically, It does not matter whether 
the economy Is a market economy or a centra l ly planned economy; 
In this world, the central planner wll I merely be the visible 
manifestation of the Invisible forces of market and the outcomes 
wll I be Identical. 

In the real world, however, three fundamental differences 
may arise: (1) divergence between private and social 
considerations; (2) divergence between national and 
International considerations; (3) divergence between 
considerations of present and future generations. From the 
resource economist's point of view, the emphasis on "common 
heritage of mankind" and the establ lshment of an organization 
through which resource exploltatlon wll I be organized and 
control led arises from the need to al lgn the real world with the 
market world of pure theory by el lmlnatlng the divergences 
mentioned above. "Common heritage" would also Imply that If 
part of the scarclty rent Is econcxnlc rent, I.e., the excess 
over the required compensation tor risk, It should accrue to 
mankind as the resource-owner. 

Viewed from this perspectlve, the International Sea-Bed 
Authority would be the organization representing the visible 
machinery of the working of the Invisible forces of market In 
the sea-bed resource sector -- Its task would be to el lmlnate 
the divergences In the most efficient manner and oversee that 
economic rent, If any, accrues to mankind. The planning 
exercise wll I Include, first, to establ lsh If any divergences 
exist and, If so, of what nature and to what extent, than to 
assess the possible measures to el lmlnate the divergences with a 
view to determining the most efficient ones, and finally to make 
arrangements for putting those measures In effect. 
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The major thrust of the planning process would be to 
collect and assess data. On the supply side, this would Include 
data on costs of production from various deposits of nickel, 
copper, cobalt, manganese, both on land and In the sea-bed 
worldwide, data on possslbly distortions In the supply curve, 
e.g., related to Internationa l mobll lty of capital, 
entrepreneurship, managerla l and sk l l led labour, cartel lzatlon, 
balance of payments considerations, etc. On the demand side, 
this would Include data on revenues, data on possible 
distortions In the demand curve, e.g., related to transfer 
pricing among units of vertically Integrated mining companies, 
consumer leverage on producer, col luslon among consumers vis-a
v ls producers, security and strategic considerations, etc. 

For example, after el lmlnatlng the Imperfections and the 
extra-econanlc considerations on both the supply and the demand 
sides It may so happen that one comes to the conclusion that, at 
the present time, the rate of change In scarcity rent earned 
from the sea-bed resource sector Is lower than the rate of 
Interest; In this case, It behooves the Authority to hold sea
bed resources ln .s.L:tu. up until the time when they are equal. 
Planning for the Authority, In this case, wtl I Involve 
formulating measures to monitor when In the future sea-bed 
resource exploitation wll I fulfil I the equll lbrlum condition and 
to trtgger the resource development process - - both the pre-mine 
development and mine development activities -- taking Into 
account the appropriate lead times for mine development as wel I 
as technology development. 

On the other hand, If the rate of change In scarcity rent 
Is higher than the rate of Interest, the Authority would 
encourage sea-bed production and attempt to mob II lze economic 
rent for the resource-owner, I.e., mankind. 

CONCLUDING REMARKS 

In conclusion, It must be reiterated that the above 
discussion Is not Intended to Impose any value Judgment or to 
suggest any particular goal for the Authority or the Preparatory 
Commission. What the exercise Is aimed at Is, glyen a goal, to 
analyze If that goal Is achleveable; of course, achieving one 
goal wll I necessarily Involve trade-offs with other goals. 

What can be said about planning for the Authority, devoid 
of any value Judgment, Is that col lectlon and analysis of 
Information and data are absolutely essential for the exercise. 
Use of the services of Independent objective technical experts 
In addition to the experts In the delegations can also be 
helpful. Discussion among the Interested parties, not In 
structured formal fora but In Informal settings, can contribute 
Immensely In determining the "bottom I Ines" of the various 
groups. Smal I group negotiations that were very effectively 
utll lzed In the Conference should also be maintained. 

The planning exercise could also address the respective 
responslbll ltles of states and the Authority In organizing and 
control l ing acttvltles In the Area without detracting from the 
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powers and responslbll ltles vested on the Authority. A 
successful planning exercise Is one that can achieve an optimal 
allocation of resources -- financial, Institutional and others -
- In carrying out given tasks. 

NOTES 

1. United Nations, Law of the Sea; United Nations Convention 
on the Law of the Sea (hereafter referred to as the 
Convention), 1983 (United Nations Publ lcatlon Sales No. 
E.83. V. 5). 

2. United Nations, General Assembly Offlcfal Records, 1970, 
Vol. 25, Supplement 280, p.24 (General Assembly Resolutlon 
2749) (United Nations Document A/8028). 

3. Convention, article 157, paragraph 1. 
4. Convention, art. 1(3). 
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Michael Schusterlch, Resource Management and the Oceans; 
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Press, Boulder, Colorado, 1982. 
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9. Resolution I, paras. 5(a) to 5 (f). 
10. Resolution I, paras. 5(g> to 5 (i) and 7, 8, 9. During the 

Resumed First Session of the Preparatory Commission, two 
additional Special Commissions were formed, one for the 
preparation of rules, regulations and procedures for the 
exploration and exploitatlon of the Area (Sea-bed mining 
code) and the other for the lnternatlonal Tribunal for the 
Law of the Sea. 

l I. After this paper was presented, a slmilar comprehensive 
I 1st was pub I I shed In United Nations, Preparatory 
Commlsslon for the lnternatlonal Sea-Bed Authority and for 
the International Tribunal for the Law of the Sea. 
Suggested tables of contents for the preparation of draft 
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rules, regulations and procedur es by the Preparatory 
Commission Document LOS/PCN/WP.14). 

12. After this paper was presented, the Preparatory Commission 
In Its Resumed Fi rst Session dec ided to give priority to 
the formu lation of rules, regul ations and procedures 
re lated to Resoluti on II. 
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Session. 
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L. 94 Proposed by the Delegations of Belgium, France, the 
Federal Rep ub l le of Germany, Italy, Japan, United Kingdom 
and the United States of America, 13 Aprll 1982. 
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I • 

A. 

APPENDIX I 

ITEMS ON WH I Q-1 THE AUTHOR I TY W I LL ADOPT RULES, 
REGULATIONS AND PROCEDURES 

PROSPECTING, EXPLORATION AND EXPLOITATION 

Basic Conditions 

1. Rules, regulations and procedures regarding the 
criteria and procedures for Implementation of the 
sponsorship requtranents (I I I, 4(2)). 

2. After the end of the Interim period, rules, 
regulations and procedures regarding other 
procedures and criteria for deciding which 
appl lcants shal I have plans of work approved In 
cases of selection among applicants for a proposed 
area ( 111, 6( 5)). 

3. Rules, regulatlons (and procedures) regarding the 
selection for production authorization on the basis 
of objective and non-discriminatory standards Cl I I, 
7(2)). 

4. Rules, regulations and procedures prescribing 
procedural and substantive requlranents and 
conditions with respect to contracts and Joint 
ventures of the Enterprise Cl I I, 9(3)). 

- Analysis of different forms of contracts and Joint 
ventures. 

5. Rules, regulatlons and procedures prescribing 
arbitration rules In accordance with which 
arbitration shal I be conducted, In the absence of a 
provision In the contract on the arbitration 
procedure to be appl led In a dispute (188(a)(c)). 

6. Rules, regulations and procedures regarding 
arbitration rules with respect to fair and 
reasonable commercial terms of technology 
acq u I s I t I on C I I I , 5 ( 4)) • 

7. Rules, regulations and procedures regarding 
administrative procedures relating to prospecting, 
exploration and exploltatlon In the Area (II I, 
17(1)Ca)). 

8. Rules, regulations and procedures regarding 
operations (II I, 17Cl)(b)): 
CJ) size of area; 

CII) duration of operations; 
(II I) performance requirements lncludlng assurances 

pursuant to article 4, paragraph 6(c) of Annex 
I I I ; 

(Iv) categories of resources; 
(v) renunciation of areas; 

(vi) progress reports; 
(vii) submission of data; 
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B. 

(vi II) Inspection and supervision of operations; 
(Ix) prevention of Interference with other 

activities In the marine environment; 
- Rules, regulations and procedures for erection, 

emplacement and removal of instal latlons used 
for carrying out activities In the Area 
C147(2)(a)). 

Cx) transfer of rights and obi lgatlons by a 
contractor; 

Cx I) procedures for transfer of techno 1I ogy to 
developing states In accordance with article 
144 and for their direct participation; 

(xii) mining standards and practices Including those 
relatlng to operational safety, conservation of 
the resources and the protection of the marine 
environment; 

(xi I I) definition of commercfal production; 
(xiv) qual lflcatlon standards for appl !cants. 

Product!on Pol (cJes 

1. Rules, regulations and procedures prescribing a 
period Cother than five years) prior to the planned 
commencement of commercial production under a plan 
of work during which production authorization may 
be appl led for (151<2) (a)). 

2. Rules, regulations and procedures regarding levels 
of production of other metals such as copper, 
cobalt and manganese extracted from the 
polymetal lie nodules that are recovered pursuant to 
a production authorization (151(7)). 

3. (Rules), regu lations (and procedures) for I lmltlng 
the level of production of minerals from the area, 
other than mlnerals from nodules (151(9)). 

I I • F I NANCI AL MATTERS 

A. finances of the Authority 

B. 

1 • 

2. 

3. 

(Rules), regu lations (and 
the flnanclal management of 
5(g)). 
(Rules), regulatlons (and 
the I lmlts on the borrowing 
C 17 4( 2)). 
Rules, regulations and 
transfer of funds from 
Authority (160(2)(5)(1 I)). 

ffnancfal Terms of Contract 

procedures) concerning 
the Authority (Res.I, 

procedures) prescribing 
power of the Authority 

procedures regarding 
the Enterprise to the 

1. Rules, regulatrons and procedures regarding the 
amount of the funds necessary to explore and 
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exploit one mine site and to transport, process and 
market the metals recovered therefrom, namely 
nickel, copper, cobalt and manganese, and to meet 
the Initial administrative expenses or the 
Enterprise and regarding the criteria and factors 
for the adjustment of the amount (IV, 11(3)Ca)). 

- Definition of mine site. 
2. Rules, regulations and procedures regarding the 

repayment of Interest-free loans (IV, 11(f)). 
3. Rules, regulations and procedures defining the 

currencies In which funds wll I be made available to 
the Enterprise (IV, 11Cg)). 

4. Rules, regulations and procedures regarding 
procedures for payments of the financial 
obi lgatfons, In case of a default by the Enterprise 
{IV, 11(h)). 

- Clarlffcatfon of pro rata payment of the financial 
obi fgatfons of the Enterprise, In case of a default 
by the Enterprise. 

c. finances of the Enterprise 

1. {Rules) regulations {and procedures) regarding 
appropriate floors for attributable net proceeds In 
cases other than the three-metal case {I I I , 
13( 6) (e)). 

2. Rules, regu lations and procedures regarding monies 
deemed to be reasonably attributable to the 
operation of the contract (I I I, 13{6){g)CI) and 
( f I ) , and C n) ( I I f) ) • 

3. Rules, regulations and procedures regarding 
development costs of the mining sector Cl I I, 
13(6)(2)). 

- Determination of costs of prospecting and 
exploration of the contract area and a port ion of 
research and development costs. 

4. Rules, regu lations and procedures regard ing the 
relevant International terminal markets (I I I, 
13(7)(a)). 

- Definition of metals In the most basic form In 
which they are customarily traded on International 
terminal market. 

5. Rules, regulations and procedures regarding the 
quantity of the processed metals produced from the 
nodules extracted from the contract area { I I I, 
13(7)(b)). 

6. Rules, regu lations (and procedures) specifying 
uniform and Internationa l ly acceptable accounting 
rules and procedures regarding free market or arm's 
length transactions and specifying the means of 
selection by the contractor of certified 
Independent accountants acceptable to the Authority 
for the purpose of auditing In compl lance with the 
said rules and regulations Cl I I, 9Cb)). 
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- Determination of free market transactions; 
monitoring of prlnclples adopted tor, and the 
Interpretation given to arm's length transactions 
In various specified fora. 

7. Rules, regulations and procedures regarding the 
contractor making available required f(nanclal data 
to the accountants (I I I, 13(10)). 

8. Rules, regulations and procedures regarding costs, 
expenditures, proceeds and revenues, and prices and 
va I ues ( 111, 13( 11)). 

9. Rules, regulations and procedures defining the 
freely usable currencies and currencies which are 
freely available and effectively usable In the 
major foreign exchange markets (II I, 13(12)). 
Monitoring of prevail Ing International monetary 
practice In this regard. 

10. Rules, regulations (and procedures) that provide 
for Incentives, on a uniform and non-discriminatory 
basis, to contractors to further the objectives 
behind flnanclal terms of contracts Cl I I, 13( 14)). 

I I I. OTHER MATTERS 

1. Rules of procedures of the Counci l (162(2)Ce)), 
Res. I 5( b). 

2. Rules of procedures of Assembly (Res. I 5Cb)). 
3. Regulations concerning the Internal administration 

of the Authority (Res. I 5Cg)). 
- Terms and conditions of appointment, renumeration 

and dlsmlssal of the staff of the Authority 
(167(3)). 

- Provision of appropriate administrative tribunal on 
staff violations of responslbll (ties (168(1)) and 
of obi lgatlons regarding Industrial secret, 
proprietary data or any other confldentlal 
Information (168(2)). 

- International character of the Secretariat. 
4. Regulations on decision-making procedures of the 

Commissions of the Authority (162(11)). 
5. Rules, regulatlons and procedures regardi!ng the 

protection of human I lfe. 
6. Rules, regulations and procedures regarding the 

participation In the Authority as observers by the 
observers at the Third UNCLOS who have signed the 
Final Act (156(3)). 

7. Rules, regulations and procedures regarding the 
equitable sharing of financial and other economic 
benefits derived from activities In the Area and 
the payments and contributions made pursuant to 
article 82 C162(2)Co)CI)). 

- Definition of equitable sharing. 
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APPENDIX 11 

ITEMS TiiAT MAY REQUIRE TO BE DEALT WITH BY THE PREPARATORY 
COMMISSION WITH RESPECT TO RESOLUTION I I AND 

APPROPRIATE RULES, REGULATIONS AND 
PROCEDURES THAT MAY NEED TO BE FORMJLATED 

A. BEFORE APPLICATIONS FOR REGISTRATION AS PIONEER INVESTORS 
CAN BE MADE TO TI-tE COMMISSION 

1. Definition/Identification of "prospective certifying 
State" (para. S(a)). 

2. Rules and/or regulatlons and/or procedures regarding 
how to determine whether any state which has signed 
the Convention and which Is a prospective certifying 
state has ensured, before making appl !cations to the 
Commission under paragraph 2 of Resolutlon II, that 
areas In r espect of which appl !cations are made do not 
overlap one another or areas prevlously al located as 
pioneer areas (para. 5(a)). 
[NOTE: The paragraph Is sllent about any posslble 
overlap with areas reserved for the Enterprise.] 

3. Rules and/or regulations and/or procedures regarding 
how, In the event of overlapping clalms, the states 
concerned shal I keep the Commission currently and 
fully Informed of any efforts to resolve cont! lets 
with respect to overlapplng claims and of the results 
thereof (para. 5(a)). 

4. Rules and/or regulations and/or procedures regarding 
how to determine whether confl lets have been resolved 
by March 1, 1983 (para. S(c)). 

5. Rules and/or regulatfons and/or procedures regarding 
how to monitor, If such confllcts have not been 
resolved by March 1, 1983, whether prospective 
certlfylng states have arrranged for the submission of 
al I such claims to binding arbitration In accordance 
with UNCITRAL Arbitration Rules to commence not later 
than May 1, 1983, and to be completed by December 1, 
1984 (para. 5Cc)). 
[NOTE: In view of the fact that the deadl Ines may be 
dffffcult to adhere to because of shortness of time, 
the Commission may wish to formulate provisions 
Incorporating new deadl Ines. Addftlonal note: the 
Commission may wish to Investigate legal Issues that 
may be Involved In changing the provisions of a 
Resolution of the Conference.] 
[NOTE: The Commission may wish to address the Issue 
whether ft has a role In the formation and working of 
the arbltral tribunal.] 
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B. APPLICATION FOR REGIS1RATION AS PIONEER INVESTORS AND 
REGISTRATION AS PIONEER INVESTORS 

1. Del Imitation of the Area C 1 Cf)). ** 
[NOTE: Res. II para. 1Cf) states: "Area ••• (and 
other terms) ••• have the meanings assigned to those 
terms In the Convention." Article 1(1) of the 
Convention states "Area means the sea-bed and ocean 
floor and subsoil thereof beyond the I lmlts of 
natlonal Jurisdiction."] 

2. Definition of when the Commission "begins to function" 
( 2). 

3. Rules, regulations and procedures regarding the 
criteria and procedures for Implementation of the 
sponsorship requirements.* 
[NOTE: Res. 11 para. 1 Cc) states: "cert! fy Ing State 
means a State which signs the Convention standing In 
the same relation to a pioneer Investor as would a 
sponsoring State pursuant to Annex II I, article 6. 11 

Annex II I, article 4, paragraph 3 states "the criteria 
and procedures for Implementation of the sponsorship 
requirements shal I be set forth In the rules, 
regulations and procedures of the Authority."] 

4. Rules and/or regulations and/or procedures regarding 
payment by every appl leant for registration as a 
pioneer Investor to the Commission of a fee of $US 
250,000 (7(a)). 
[NOTE: Annex 111, art I c I e 13, paragraph 13 states "a I I 
financial obi lgatlons of the contractor to the 
Authority (which includes the appl !cation fee of $US 
500,000 that wll I be reduced by $US 250,000 for a 
pioneer Investor) ••• shat I be adjusted by expressing 
them In constant terms relative to a base year." The 
Commission may wish to apply a similar adjustment 
method for the payment by an appl leant for 
registration as a pioneer Investor. 

5. Rules and/or regulations and/or procedures regarding 
registering the appl leant. 
[NOTE: In registering the appl leant, the Commission 
has to check If the appl !cation Is accompanied, In the 
case of a state which has signed the Convention, by a 
statement certifying the level of expenditure made In 
accordance with paragraph 1Ca), and, In al I other 
cases, a certificate concerning such level of 
expenditure Issued by a certifying state or states 
(2(a)). In registering the appl leant, the Commission 
has also to determine If the appl !cation Is In 
conformity with the other provisions of Resolution II, 
Including paragraph 5. This necessitates rules and/or 
regulations and/or procedures regarding how to 
determine If the appl !cation Is In conformity with the 
other provisions of Resolution I I, Including paragraph 
5. This, In turn, necessitates rules, regulations and 
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procedures relevant to the other provisions of 
Resolution I I, Including paragraph 5]. 

C. ALLOCATION OF PIONEER AREA 

1. Rules and/or regulations and/or procedures regarding 
how to determine If an appl icatlon covers a total 
area, which need not be a single continuous area, 
suffic iently large and of sufficient estimated 
commercial value to a l low two mining operations (para. 
3(a)). 

2. Rules and/or regulations and/or procedures regarding 
how to Indicate In the appl lcatton the co-ordinates of 
the area defining the total area (para. 3Ca)). 

3. Rules and/or regulations and/or procedure regarding 
how to divide, In the appl !cation, the area defining 
the total area Into two parts of equal estimated 
commercial value (para. 3(a)). 

4. Specification of any other Items of data to be 
Included In the appl !cation (para. 3(a)). 
[NOTE: Para. 3(a) states, 11such data shat I Include, 
Inter al la ••• ] 

5. Rules and/or regulations and/or procedures regarding 
deal Ing with data by the Commission and Its staff, who 
shal I act In accordance with the provisions of the 
Convent ion and Its Annexes covering the 
confidential tty of data (para. 3(a)). 
[NOTE: Annex II I, article 14 deals, lmpl lcltly, with 
the Issue of confidential lty of data. If the 
provisions therein are not self-executory, the 
Commission may need to formulate rules and/or 
regulations and/or procedures regarding 
confidential lty of data].* 

6. Rules and/or regulations and/or procedures regarding 
designation of the part of the area which Is to be 
reserved In accordance with the Convention for the 
conduct of activities In the Area by the Authority 
through the Enterprise or In association with 
developing states (para. 3(b)). 

7. Rules and/or regulations and/or procedures regarding 
the a l location of pioneer area by the Commission. 
[NOTE: While paragraph l (e) states that a pioneer area 
may not exceed 150,000 square kllanetres, Resolution 
I I Is silent about the size of the area which Is to be 
reserved for the conduct of activities In the Area by 
the Authority through the Enterprise or In association 
with developing states]. 

8. Definition of "components of a pioneer Investor" (4). 
9. Rules and/or regulations and/or procedures regarding 

how to ensure that a pioneer Investor registered 
pursuant to Resolution II has, from the date of 
registration, the exclusive right to carry out pioneer 
activities In the pioneer area al located to rt (6). 
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[NOTE: Date of registration and date of al location of 
pioneer area may be different]. 

10. Rules and/or regulations and/or procedures regarding 
how certifying states shal I ensure, before the entry 
Into force of the Convention, that pioneer activities 
are • conducted In a manner compatible with the 
Convention (para. 5Cb)). 

11. Inclusion by the Commission In Its final report 
required by paragraph 11 of Resolution I of details of 
al I registration of pioneer Investors and al locations 
of pioneer areas pursuant to Resolution I I (para. 
11Cb)). 

12. Specification of such details. 

D. RELINQUISHMENT OF PORTIONS OF 1'HE PIONEER AREA 

1. Rules and/or regu lations and/or procedures regarding 
the rel lnqulshment of portions of the pioneer area to 
revert to the Area, In accordance with the schedule In 
paragraph 1, sub-paragraph (3) (para. 1Ce)). 

2. Rules, regulations and procedures regardtng the 
exploltatlon area (Res. I I< para. l(e)CI II) and Annex 
I I I, art. 17 C 1) Cb)( I) , C 2)( a).* 

E. PAYMENT OF FEE AND INCURRING PERIODIC EXPENDITURES BY 
REGISTERED INVESTORS 

1. Rules and/or regulations and/or procedures regarding 
payment by every registered pioneer Investor to the 
Authority of an annual fixed fee of $US 1 mil lion 
commencing from the date of the allocation of the 
pioneer area (para. 7Cb)).* 

2. Rules and/or regulations and/or procedures regarding 
adjustment of the flnanclal arrangements undertaken 
pursuant to a plan of work to take account of the 
payment made pursuant to paragraph 7Cb) ((7Cb)).* 

3. Rules and/or regulations and/or procedures regarding 
the agreement by every registered pioneer Investor to 
Incur periodic expenditures, with respect to the 
pioneer area al located to It until approval of Its 
plan of work pursuant to paragraph 8, of the amount 
determined by the Commission (para. 7Cc)). 

4. Rules and/or regulations and/or procedures regarding 
the determination of the amount which should be 
reasonably related to the size of the pioneer area and 
the expenditures which would be expected of a bona 
fide operator who Intends to bring that area Into 
commercial production within reasonable time (para. 
7(c)). 
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F. PROVISIONS RELATING TO THE ENTERPRISE 

1. Rules and/or regulations and/or procedures regarding a 
request to a pioneer Investor by the Commission to 
carry out exploration In the reserved area C12(a){I)). 

2. Def lnltlon of "exploratlon."** 
3. Rules and/or regulations and/or procedures regarding 

carrying out activities In the Area by the Authority 
through the Enterprise or In association with 
developing states (12(a)(I)).* 

4. Rules and/or regulations and/or procedures regarding 
reimbursement of the costs Incurred In carrying out 
exploration In the reserved area plus Interest on 
those costs at the rate of 10 percent per annum 
(12(a)( I)).* 

5. Rules and/or regulations and/or procedures regarding 
provision by a registered pioneer Investor of training 
at al I levels for personnel designated by the 
Commission C12(a){II)). 

6. Rules and/or regulations and/or procedures regarding 
designation by the Commission of personnel at al I 
levels for training (12(a)CII)). 

7. Specification of "at al I levels" (12(a)(II)). 
8. Rules and/or regulations and/or procedures regarding 

undertaking by a registered pioneer Investor, before 
the entry Into force of the Convention, to perform the 
obi lgatlons prescribed In the Convention relatlng to 
transfer of technology. 
[NOTE: Any rules, regulations and procedures of the 
Authority related to transfer of technology may be 
relevant here.]* 

9. Rules and/or regulations and/or procedures regarding 
how a certifying state shal I ensure that the necessary 
funds are made available to the Enterprise In a timely 
manner In accordance with the Convention upon Its 
entry Into force {12(b)(I)). 

10. Rules and/or regulations and/or procedures regarding 
the determination of the necessary funds (Res. _ II., 
para. 2Cb)(I) and Annex IV, art. 11, para. 3).* 

11. Rules and/or regulations and/or procedures regarding 
reporting perlodlcal ly by a certifying state to the 
Commission on the activities carried out by It, by Its 
entitles, or natural or Juridical persons (12(b){II))> 

12. Specification of such activities (12(b)(II)). 

G. CERTIFICATE OF COMPLIANCE 

1. Rules and/or regulations and/or procedures regarding 
certification by the Commission of compl lance by the 
pioneer Investor with Resolution I I (11(a) and B(a)). 
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H. APPROVAL OF PLAN OF WORK AND ALLOCATION OF PRODUCTION 
AU1HORIZATION 

[NOTE: Provisions In paragraphs 8, 9 and 10 deal Ing 
with the above Issues can be lmp ,lemented only by the 
Author !ty. 

Thus, the appllcable rules, regulations and 
procedures wfl I be those of the Authortty and wll I be 
logically dealt with In connection with the work of 
the Commission under para. 5Cg) of Res. I. However, 
It may be worthwhi le to 11st the Items here In view of 
certain special features of the app1 lcatlons for 
approval of plans of work and for production 
authorlzatlons by ploneer Investors]. 

1. Rules and/or regulations and/or procedures regardtng 
appllcatlon by the pioneer Investor to the Authority 
for approva I of a p I an of work for exp I orat il on and 
exploltatlon (para. 8(a)).* 

2. Rules, regulations and procedures of the Authority 
regarding the plan of work (para. 8(a)).* 

3. Rules and/or regulations and/or procedures regarding 
giving priority In the allocation of production 
authorizations to pioneer Investors who have obtained 
approval of plans of work for exploration and 
exploitation over al I applicants other than the 
Enterprise which shall be entttled to production 
authortzatlons for two mine sites (para. 9(a)).* 

4. Definition of "exploltatlon" (para. 9Ca)).* 
5. Definition of "mfne site" (para. 9(a)).* 
6. Rules, regulations and procedures regarding definition 

of commercial productton (Res. I I, para. 9(b) and 
Annex 11 I, art. 17, para. 1 ( b) (x I I I)).* 

7. Definition of "economica l ly viable basis" (para. 
9Cb)).* 

8. Calculation of production cell Ing (para. 9(c) and art. 
151, paras. 2-7).* 

9. Rules and/or regulations and/or procedures regarding 
notification by the Authortty to pioneer Investor 
concerned If two or more ptoneer Investors apply for 
productton authorlzattons to beglh commercial 
production at the same time and article 151, 
paragraphs 2 to 7 would not permit al I such productlon 
to commence simultaneously (para. 9(d)).* 

10. Rules and/or regulatlons and/or procedures regarding 
notifying the Authority about apportionment of the 
allowable tonnage among the pioneer Investors 
mentioned above (para. 9Cd)).* 

11. Rules and/or regulattons and/or procedures regarding 
notifying the Authority about the agreement among the 
pioneer Investors on an order of priority for 
production authorization If the pioneer Investors 
mentioned above decided not to apportion the aval 'lable 
productton among themselves (para. 9(e)). 
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[NOTE: Although the wording Is clear, the Commission 
may wish to make some drafting changes In these sub
paragraphs In order to have uniformity In the phrases 
"production cell fng, 11 "production permitted by article 
151, paragraphs 2 to 7, 11 "allowable tonnage," 
"available production."]* 

12. Rules and/or regulations and/or procedures regarding 
how to determine whether the status of a state as 
certifying state has been terminated (paragraph 10 
a))•** 

13. Rules and/or regulations and/or procedures regarding 
how to determine whether a pioneer Investor has 
changed Its national fty and sponsorship from that 
existing at the time of registration as a pioneer 
Investor to that of any state party to the Convention 
which has effective control over the pioneer Investor 
In terms of paragraph l(a) of Resolutlon I I (para. 
l0(b)).** 

14. Definition of the pioneer Investor's "successor in 
Interest" (para. l(a)).** 

I. ANTl-tJONOPOLY PROVISION 

1. Rules and/or regulations and/or procedures regarding 
the determination that nothing In Resolution I I has 
derogated from Annex I I I, article 6, paragraph 3(c) of 
the Convention (15). 
[NOTE: Annex Ill, article 6, para. 3(c) may require 
rules and/or procedures].* 

*These Items fal I under the Authority's rules and/or regula
tions and/or procedures. 

**These Items may fal I under the Authority's rules and/or 
regulations and/or procedures, or may require operational 
rules and/or regulations and/or procedures to be provisionally 
appl fed by the Preparatory Commission. 
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SECRETARIAL MATTERS 

Check whether a certifying state has signed the Conventton 
(,Cc)). 

Check whether a certifying state has certified the levels of 
expend I ture spec 1 f I ed In subparagraph (a) of paragraph 1 C 1 Cc)) • 

Check whether pioneer area Is less than 150,000 square 
k I I ometr es ( 1C e)) • 

Check whether 20 percent of the pioneer area has been 
rel lnqulshed by the end of the third year from the date of 
al location. 

Check whether an additional 10 percent of the pioneer area has 
been rel lnqulshed by the end of the fifth year from the date of 
al locatl on. 

Check whether an additional 20 percent of the pioneer area or 
such larger amount as would exceed the exploltatlon area decided 
upon by the Authority fn Its rules, regulations and procedures 
had been rel lnqufshed after eight years from the date of 
allocation of the area or the date of the award of a production 
authorization, whichever Is earlier ((1)(e)(I), (11), (111)). 

Log In the date of the al location of pioneer area Cl(e)). 

Log In the appl lcatlon for registration as a pioneer Investor 
and the date (2). 

Log In the registration of the appl leant (2). 

Log In the date of receiving the data (3Cb)). 

Check whether a pioneer Investor has been registered In respect 
of only one pioneer area (4). 

Check, In case of a pioneer Investor which Is made up of two or 
more components, that none of such components has applled to be 
registered as a pioneer Investor In Its own rlght or under 
paragraph l(a)( llf ) (4). 

Monitor UNCITRAL Arbitration Rules (S(c)). 

Check whether the I 1st of relevant co-ordinates have been 
deposited with the prospective certifying state or states not 
later than the date of adoption of the Final Act (10 December 
1 982 , 5 ( d ) C I )) • 

Record payment of fee of $US 250,000 C7Ca)). 
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Record amount of periodic expenditures determined by the 
Commission (7(c)). 

Log In the date of entry Into force of the Convention (8(c)). 

Check If a certifying state Is a Party to the Convention (8(c)). 

In the case of entitles referred to In para. 1 Ca)(II), check If 
al I the states whose natural or Jurldlcal persons comprise those 
entltltes are Parties to the Convention C8Cc)). 

Log In the date when the status of a certifying state has been 
terminated C8Cc) and lO(a)). 

Check If each of the pioneer Investors has obtained production 
authorization for Its first mine site CC9)(a)). 

Log In the date of notlf lcatlon by the pioneer Investor that ft 
wll I commence commercia l production within five years (9Cb)). 

Record calculated production cell lngs (9(c)). 

Record apportionment of allowable ton nage decfded by competing 
appl !cants (9Cd)). 

Record order of priority agreed on by competing appl lcants 
C9(e)). 

Record awards of production authorizati on (9(a) and Cf)). 

Record states production requirements by a competing appl leant 
(9(f)). 

Record changes of nationality and sponsorship of pioneer 
Investors (9(b)). 

Record costs of exploration for the Enterprise (12(a)(I)). 

Keep I 1st of personnel designated by the Commission (12Ca)(II)). 

Log In the period ic reports of the certifying states 
Ct2Cb)(II)). 
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INTRODUCTION 

PREPARATORY INVESTMENT UNDER THE 
CONVENTION AND THE PIP RESOLUTION 

Peter Bruckner 
Law of the Sea Division 

Ministry of Foreign Affairs, Denmark 

In Danish "pip" is a common slang word meaning "crazy". 
However, In the law of the Sea context I do not bel leve that PIP 
means crazy. On the contrary, I share the Judgment of many and 
much wiser col leagues that under the circumstances the PIP 
Resolution Is perhaps one of the wisest and most sensible 
devices negotiated during the last rounds of the Conference. 

HISTORY OF PREPARATORY INVESTMENT PROTECTION (PIP) 

The subject of Interim protection of Investment was first 
brought up by the United States In an Informal working paper of 
April 2, 1900, during the first part of the 9th session of 
UNCLOS [t]. The main thrust of this paper was to hlghl lght the 
fact that sea-bed mining Investments become site specific at a 
relatively early stage and that further investments In 
exploration require a legally secure exclusive right to a mine 
site. The fundamental US objective was to create a priority for 
the pre-convention investors -- the four existing mining 
consortia -- in paral lei with a sfmllar priority for the 
Enterprise. 

However, the matter was not discussed on that occasion or 
at subsequent meetings, even If the topic figured on the agenda 
as one of the four main outstanding Issues. During the second 
part of the 10th session the US paper was withdrawn pending the 
outcome of the US review process, and none of the other 
directly-Involved countries wanted to submit any contributions 
of their own. The question was raised In general terms during 
the consultations preceding the 11th session In 1982, but no 
concrete proposals were submitted on that occasion either. 

Genuine negotiations on protection of preparatory 
Investments did not commence until wel I after the opening of the 
11th session. Conversely, It should be noted that the major 
part of negotiations on substance during that last session was 
devoted to this question, that It was gradually to be considered 
the key-opener to a possible success of the Conference, and 
that, In fact, the agreement reached on the PIP Resolution 
constituted by far the most important result of substance of the 
last session of the Conference. 

PIP NEGOTIATIONS 

In his article In EQt§lgn_8ffalts Leigh Ratlner [2] paints 
a very accurate picture of the situation. On the one hand, the 
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developing countries sensed that the one Issue on which they 
were prepared to make concessions and where they could lure the 
US and Its al lies Into the treaty was the PIP Issue. On the 
other hand, the US delegation, paralyzed by the rigidity of Its 
Instructions, had no choice but to play Into the hands of the G-
77. This was so because the "grandfather r r ghts 11 were 
considered by the entire Conference to be an outstanding Issue. 
Moreover, In this field slgnlflcant progress could be made, 
while the US issues concerning Part XI were among the most 
difficult. The G-77 hoped that with meaningfu l concessions on 
"grandfather rights" the US mining Industry would be pacified 
and would reduce Its pressure on the US government. In turn, 
they assumed the US would reduce Its demands. 

Negotiations took place In the Group of 21 on the basis of 
four Informal working papers submitted by the US, UK, FRG and 
Japan on March 15, 1982; by the G-77 on March 19; by France on 
March 22; and by the 11 Samaritans (Friends of the Conference: 
FOC) on March 25 respectively. 

The US, negotiating In the so-cal led Group of 5 (US, UK, 
FRG, France and Japan, later Joined by Italy and Belgium) wanted 
guaranteed access for the consortia concerned to produce sea-bed 
minerals related to specific areas. Without such a guarantee 
the consortia would not enter the next phase of exp loratron. 
Exploration of this kind required Investments of more than one 
bit lion US dollars, which had to be collected through subsequent 
mlneral production. For this reason the consortia concerned 
needed absolute security that they would obtain production 
permits. 

The G-77 basic position was that a PIP regime should not 
I Jmlt the competence of the Authority attar the entry Into force 
of the Convention. Special protection of acquired rights to 
exploit the resources of the deep sea bed before this moment 
would violate the fundamental paral lei system of Chapter XI and 
reduce the powers of the Authority radically. Any rights 
conferred on the mining companies of the Industrial lzed 
countrfes would represent concessions on their part. 

On this basis, they specified that PIP protections should 
be restricted to the exploration phase; that the paral lei system 
should be maintained by requiring each pioneer to submit two 
mine sites, one to be retained by the Authority according to the 
Convention (the system "you cut the cake, I choose my piece); 
that each pioneer was entitled to one mine site (limited In 
size); and that the benefits of PIP should be preserved after 
entry Into force only for entitles whose sponsoring states 
became party to the Convention. 

The coordinators of the Group of 21 summarized the 
rationale for this exercise In their report of March 29, 1982, 
recommending Resolution I I [3]: 

It Is a demonstrable real lty that six consortia and 
one State have been investing funds In the development 
of sea-bed mining technology, equipment and expert fse. 
The progranme of their research and development has 
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arrived at a point when they must Invest substantial 
amounts of funds In site-specific activities. The 
lndustr1al lzed countries representing these consortia 
have been demanding that the Conference and the 
Convention on the Law of the Sea should recognize 
these preparatory Investments. We feel that this Is a 
legitimate request provided that the preparatory 
Investments of these pioneers wll I be brought within 
the framework of the Convention and provided that the 
Interim arrangement ls transitory In character 
[4]. 

CONTENTS OF THE PIP RESOLUTION 

The contents of Resolution II Governing Preparatory 
Investment in Pioneer Activities Relating to Polymetal I le 
Nodules which resulted fran th ese negotiations are rather 
compl teated and detai led. 

Under the Resolution, eight specified mining entitles 
qual lfy as pioneer Investors. These miners must have spent 30 
mil I Jon US dot tars by January 1, 1983, and 10 percent of that on 
a specific site. The I 1st contains four enti t les whose 
component companies have the national lty of, or are control led 
by, the eight nations currently Involved in International 
consortia (Belgium, Canada, the FRG, Italy, Japan, the 
Netherlands, the UK, and the US). It also I lsts four countries 
which are sponsoring pioneer mining enterpr ises (France, Japan, 
the USSR, and India) [5]. In addition, any entity sponsored by 
a developlng nation may qual lfy by meeting the same financlal 
requirements before January 1, 1985. 

Each ploneer Investor must be sponsored by a "certifying 
state" which has signed the Convention. When the "certifying 
state" (standing In the same relationship to the pioneer 
Investor as a sponsoring state would under the Convention) 
certifies that the levels of expenditure requested have been met 
the pioneer Investor wll I be registered as such by the 
Preparatory Commission. In applying for such registration a 
"bank Ing system" s Im II ar to that of the Convent I on Is set up: 
the Preparatory Commission must register the pioneer Investor 
for ha l f of the total area submitted to It, the other half being 
held In reserve for the Enterprise. Each registered pioneer 
area Is I lmlted to 150,000 sq. km., at least 50 percent of which 
must be rel lnqulshed after a period of eight years. 

When registered, pioneers are given the exclusive right to 
conduct "p I oneer act Iv It I es" In the! r areas. These act Iv ltl es 
include every kind of Investigation such as engineering 
developments, at-sea observation, etc. It seems that pioneer 
activities may cover actlvitles which under the Convention would 
be termed exp loration, and not Just prospecting. 

The pioneer Investor wll I have to pay to the Preparatory 
Commission an Initial fee of $250,000 and an annual fiscal fee 
of $1 ml l I Ion. Furthermore, the pioneer must undertake to Incur 
periodic expenditures In the area al located. He is also 

183 



required to provide personnel training, perform the transfer of 
technology obi lgatlons of the Convent ton, and carry out 
exploration for the Enterprise on a cost-reimbursable basis. 

Within six months after the entry Into force of the 
Convention, the pioneer must submit a plan of work for 
exploration and exploitation. This plan must be approved by the 
Authority If the requirements of the Convention are met. 
Priority must be given to pioneer Investors over every other 
appl leant (except the Enterprise, which may obtain two sites) In 
the al location of production authorizations. However, the 
production I Imitation system has to be appl led. As a 
consequence, appl !cants whose production, If authorized, would 
exceed the production cell Ing wll I only get a priority tor the 
granting of the next production authorizations al lowed by the 
ce 11 Ing. 

One of the Important aspects of the PIP system Is the I Ink 
between pioneer status and participation In the Convention. 
This Issue not only represented one of the maJor pol ltlcal 
bargaining points, but also a question subJect to legal 
controversy during the 11th session. As mentioned above, 
certifying states must, In order to obtain registration of a 
pioneer Investor, be signatories to the Convention. This 
requirements Is made less stringent for the four consortia 
composed of companies from more than one state. Although the 
Resolution does not translate the clear pol ltical compromise 
into clear legal terms, the generally accepted result Is that 
only one of these companies need come from a state having signed 
the Convention. However, In order to obtain approval of plans 
of work and production authorizations after the Convention 
enters into force, It is necessary for the certifying states to 
be parties to the Convention, Including al I those to which 
component entitles of a consortium belong. The Resolution 
provides, nevertheless, for the devolution of pioneer status to 
successors that may belong to a state signatory to the 
Convention and for the changing of national lty of pioneer 
investors whose certifying states fall to ratify or accede to 
the Convention. 

LEGAL NATURE OF THE PIP RESOLUT ION 

The PIP Resolution Is an International legal Instrument 
which seems extraordinary in various respects. The main 
question Is whether Resolution I I Is a legally binding 
Instrument containing rights and obi lgatlons under International 
law. Firstly, the PIP Resolution Is a resolution of UNCLOS I I I 
and not of the UN General Assembly. Therefore, It cannot be 
assimilated to resolutions of the Assembly, which are generally 
held not to be legally binding. Secondly, the PIP Resolution 
must be Judged on Its own merits In the context of the 
Conference. 

The language of Resolution I I Is that of an internationa l 
treaty and not merely of a non-binding recommendation. 
Although, as far as I recal I, It was never said e~~CiSSlS-~~cbls 
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during the negotiations, It was clearly the Intention of the 
Conference to create a legally binding Instrument to bridge the 
gap between the Conference and the entry Into force of the 
Convention. 

Whereas under article 318 of the Convention the Annexes 
form an Integral part of the Convention, the Resolutions are not 
ln the same legal situation. However, article 308, paragraph 5 
provides that the Authority and Its organs must act In 
accordance with Resolution II. This Indicates that Resolution 
I I has a legal I ife of its own. Finally, the preambular 
paragraphs of Resolution II and the use of the activating verb 
"decides" In introducing the operative paragraphs, reflect the 
Intention of the Conference to create a legally binding 
Instrument. In short, I bel !eve Resolution I I can be compared 
to resolutions by other conferences whereby the participants 
decide to apply provisionally the Convention adopted by the 
conference -- a kind of separate agreement of the participants. 
This kind of practice ls also reflected fn the new provisions of 
the Convention on the Law of Treaties, e.g., article 25 on 
provisional appl lcatton [6]. 

Another question is: from what manent did Resolution I I 
become binding? Various dates suggest themselves: on Apri l 30, 
1982, when the resu l ts of the Conference were adopted; on 
September 24, 1982, when the final lzed texts of the Convention 
and the text of the Flnal Act were adopted; or on the closing 
date, December 10, 1982, when the Flnal Act was adopted and the 
Convention opened for signature. Today, the question has 
essentlal ly an academic interest. However, fn conformity with 
the opening phrase of Resolution I I: "Having this day adopted 
the Convention on the Law of the Sea " I bel Jeve the right 
solution to be April 30, 1982. 

A further question ts: on whom fs the PIP Resolution 
binding? This does not mean "binding" in the sense that any 
state is bound to make use of the PIP system, but only that a 
state, If it Is Involved In pioneer activities, Is required to 
observe It. Surely, the provisions of the PIP Resolution can 
have binding effects only on the states which voted in favor on 
April 30, 1982. The fact that some states announced that In 
case of a separate vote they would hav e voted against or 
abstained on Resolution I I is of no relevance If -- according to 
the voting system adopted by the Conference -- they voted In 
favor of the entire package. The question may be asked whether, 
In order to be def lnitively bound, ft ls required that a state 
should also have corroborated Its positive vote by signing the 
Convention. Furthermore, it would probably be correct to assume 
that states which sign the Convention after having abstained or 
cast a negative vote wil I become bound by Resolution I I upon 
signature. 

A more Interesting question In this connection would be: 
what Is the legal situation of the non-state entitles mentioned 
In the PIP-Resolution, I.e., the private consortia referred to 
In paragraph 1 Ca) (ii). These consortia would, as pioneer 
Investors, be directly subject to certain obi lgatlons f lowing 
from the Resolution, such as paragraph 7 and paragraph 12. 
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One aspect of this problem was dealt with In the legal 
opinion of the Legal Counsel of the United Nations [7] In reply 
to certain complaints by the USSR and other members of the 
Eastern European Group. One of their complaints was that It was 
legally Impermissible and Inappropriate for an Internationa l 
diplomatic conference, such as UNCLOS I I I, to decide to grant 
the status of a pioneer Investor to private companies, 
ldentiffed by means of a reference to a United Nations document, 
and thereby place them on the same footing as states. The Legal 
Counsel responded that the approach adopted by the Conference Is 
legally permissible and consistent with the practice of the 
United Nations [8]. 

The Lega l Counse l referred to precedents where, In 
agreements between states, rights and benefits have been 
conferred also on private commercial enterprises, such as 
alrl Ines designated by the states parties to an alrl lne 
agreement. 

However, the pertinent question Is not the question of 
private persons as beneficiaries of rights under Internationa l 
law. Even If, as mentioned by the Legal Counsel, a private 
pioneer Investor wll I operate under the umbrella of a certifying 
state, It seems nevertheless that pioneer Investors are subject 
directly to certain obi lgatlons under International law. ( If 
International law Is considered, by def lnltlon, as consisting of 
rules governing only states, do we then have to review our 
definition? I shal I leave the answer to that question to the 
scholars.) 

A simple answer to the Immediate question probably Is that 
the private companies in question constitute a very special 
group of four entitles which are In tact capable of responding 
to the specific obi lgatlons of the PIP Resolution and of the 
Convention. For this partfcular purpose they are assimilated to 
states. The sea-bed mining provisions constitute a very special 
body of international law (see, Inter al la, article 21 of Annex 
I I I). When I ffe Is bred Into these rules, they may turn out to 
look more I Ike a special lzed set of Internal rules within the 
framework of the Convention -- 11sul generis" rules which could 
be compared to the rules of the European Community appl !cable to 
private persons or to the United Nations Internal rules 
appl Jcable to officials of the Organization. 

PROBLEMS RELAT ING TO THE IMPLEMENTION OF THE 
PIP RESOLUTION 

Fran the very beginning sane of the industrial lzed 
countries made It clear that In their development work they had 
encountered posslbll ltles of overlaps In sea-bed areas, and 
that the problem of emerging confl lets over site clafms was an 
urgent one. 

Paragraph 5 of the PIP Resolution requires that al I area
overlap confl lets be resolved before any appl !cations for 
registration as a pioneer Investor can be made to the 
Preparatory Commission. Paragraph 5 also contains an initial 
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timetable for al I prospective certifying states, lncludlng al I 
potential claimants, to resolve their cont I lets by negotiations 
prior to March 1, 1983. If confl lets are not resolved through 
negotiations, the cases are to be submitted to binding 
arbitrat ion not later than May 1, 1983, to be completed by 
December 1, 1984. 

In July 1982, Canada took the Initiative to cal I a meeting 
of al I prospective certifying states In order to discuss the 
question of settl Ing confl lets regarding overlapplng areas. 
Canada submitted a draft "Memorandum of Understanding" (MOU) to 
this effect. The wll I lngness to negotiate a confl let resolution 
mechanism was not overwhelming. Hesitation In many quarters 
was, of course, mainly due to the tact that some prospective 
certifying states had either taken no decision yet to sign the 
Convention or had already declared an Intention not to sign, 
l.e •• the United States on July 9, 1982. At the same time, It 
was commonly known that some Western mining states as wel I as 
some Western mining companies were negotiating mechanisms to 
resolve confl lets regarding overlapping claims among themselves. 

On September 2, 1982, the US, the UK, France and the FRG 
cone I uded an "Agreement concern Ing Inter Im arrangements re 'I at Ing 
to polymetal I le nodules of the deep sea-bed." Although the 
basic objective of this confl let resolution agreement apparently 
Is mere ly to avoid the overlapping of areas claimed under their 
nationa l mining laws and although It Is drafted to appear 
compatible with the Convention, this arrangement raised 
International criticism for various reasons. Firstly, It was 
not a global system since It fat led to Include potentlal sea
bed miners such as Japan, the USSR and lndla; the latter two 
countries seem, however, to have blessed an action of this kind 
by their subsequent bilatera l negotiations on resolution of 
possibl e overlapping claims. Secondly, It anticipated a further 
agreement providing tor the mutual recognition of sea-bed clalms 
under national legislation. Indeed, resolution of overlapping 
boundary disputes and mutual recognition of claims are the two 
es sent I a I features of a so-ca I I ed "m In I -treaty 11 on sea-bed 
mining. 

At that time In particular, the four states' agreement was 
seen as a potential for confl let and as a threat to the 
Convention by foreclosing options of signing, even before the 
Convention was opened for signature. However, the agreement did 
not prevent France fran signing the Convention on December 10, 
1982. As long as the agreement does not develop Into a genuine 
mini-treaty, It Is difficu lt to oppose efforts by Interested 
states to resolve overlapp i ng claims. In fact, the PIP 
Resolut ion presupposes the existence of such mechanisms, but 
that seems to reflect an assumption that confl lets among .all 
potential claimants wil I be resolved. That Is why the global 
avenue suggested by Canada appears to be the only right one In 
the long run. This conclusion fully accords with the views 
expressed yesterday by Ambassador Elliot Richardson when he said 
that universal lty Is a necessity. But rt also accords with the 
position of Congressman Breaux when he emphasized that the 
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objective Is security of tenure. Indeed, such security cannot 
be obtained unless al I potential clalmants are Involved In 
settl Ing confl lets regarding overlapping cl alms. 

Negotiations on the basis of the Canadian MOU were 
continued during the f lrst meeting of the Preparatory Commission 
In Kingston. The main problems have been the legal nature of 
the agreement, participants (signatories to the Convention 
only?), the system for exchange of Information Identifying the 
clafms, confldentlal lty, and deadl Ines. 

The last problem seems to be one of the major outstanding 
Issues. On the one hand, It became obvious that the first 
dead I Ines mentioned by the PIP Resolution tn paragraph 5 (March 
l and May t, 19B3) could not be met. On the other hand, some 
negotiators seem extremely hesitant to do anything which could 
appear to be a modification of the Resolution. That ts why many 
negotiators prefer the term "Memorandum" and refuse to label 
the confl let resolution mechanism a Protocol or any similar 
term, as this could Imply that It Is a formal legally binding 
Instrument purporting to modify the provisions of Resolution I I. 

However, there ls an underlying problem of a more far
reaching nature. Paragraph 5 of the PIP Resolution provides 
that "the prospective certifying states Including al I potential 
claimants" must resolve their confl lets within a reasonable 
period. The Convention Is open for signature untll December 9, 
1984. Paragraph 5 stipulates that any confl let resolution must 
be completed by December 1, 1984, and the MOU negotiators, quite 
reasonably, wish the exchange of Information on claims to begin 
tn due time before this dead! lne. If the MOU is open only to 
signatories of the Convention, what then Is the legal situation 
of a prospective certifying state which wants to avail ltself 'of 
the ful I period until December 9, 1984 before signing? How do 
signatories which are certifying states know whether there are 
other prospective claimants with whom their claims might 
confl let? Could they start resolving confl lets without being 
certain that there might be some late-comers? 

That ts why I bel teve that al I potential claimants -
whether signatories or not -- could and should take part in the 
conflict resolution exercise and should be able to Join the MOU. 
The provisions of paragraph 5(a) and paragraph 5Cc) deal with 
two different situations. Paragraph 5Cc) does not exclude non
signatories from taking part tn a confl let resolution mechanism. 
Indeed, ft Invites them to do so ff they are potential 
claimants. 

Slmtlar problems arise It some states apply at a time when 
the Preparatory Commission Is not yet assured that there wfl I be 
no confl feting appl !cations. It appears necessary to establ lsh 
certain mechanisms In order to ensure that appl tcatlons are not 
opened prematurely with the risk of compranlslng proprietary 
Information. Furthermore, the question arises of who determines 
whether the obi lgatlons of paragraph 5 have been met: the 
prospective certifying state(s) or the Preparatory Commission? 
It seems, In the nature of things, that It ts for the 
Preparatory Commission to make such determinations, not by 
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voting, but according to rules, regu lations and procedures on 
this question. In the absence of such rules, It Is difficult to 
see the Interest of the USSR and India In submitting their 
appl lcations to the Preparatory Commission [9]. 

Indeed there are other matters which must be dealt with 
before the Preparatory Commission can begin to Imp lement 
paragraph 2 of the PIP Resolution. Simple problems relating to 
submission of appl lcatlons need to be solved: for example, the 
format of the appl !cation, the Information ft should contain, 
and who receives ft. Moreover, certain terms need further 
clarlflcatlon: for example, the terms 11State enterprise and 
entity" (paragraph l(a)) and "national lty" or "effective 
control" (paragraph l(a)fl)) are not precise legal concepts. 
Neither is the term "component" sufflclently clear. Parag,aph 
2(a) requires the submission of a statement certifying the level 
of expenditure of the pioneer Investor. What evidence of 
expenditure is required, and how should work carried out be 
equated with dollars spent? 

The area covered by every appl (cation must be "suff lclently 
large" and of "sufficient estimated commercial value". These 
notions require assessment criteria. The total area submitted 
may not exceed 300,000 square kilometres, but It could be less 
ff It Is determined that a smaller area Is large enough to 
accommodate ho mining sites. Who should determine that and 
how? The Preparatory Canmlsslon must obviously have some 
competence In this respect. No doubt pioneer Investors would 
I Ike to know beforehand, for example, what standards of evidence 
wll I be required to determine the commercial value of an area. 

The existence of these, and many other, problems seems 
sufficient to Indicate that by their very nature they cannot be 
solved unilaterally by the certifying state. The Preparatory 
Commission must, as a matter of priority, work out rules, 
regulations and procedures relating to the submission of 
appl icatlons, not only In order to handle such appl lcatlons, but 
also to Inform the appl leant, who otherwise may not be able even 
to prepare an appl !cation. Moreover, the potential appl leant 
may not wish to submit an appl !cation before he Is tul ly aware 
of the precise nature and extent of the further obi lgatlons 
resulting from the PIP Resolution. As mere examples, he may 
wish to know the lmpl !cations of the obi lgatlons concerning 
"periodic expenditures" which he has to incur according to 
paragraph 7(c) and of the undertakings pursuant to paragraph 12 
concerning exploration of reserved sites, training of personnel, 
and obi lgatlons regarding the transfer of technology. 

This leads to the question of whether even certain 
principles of the ConventJon itself need clarification before 
pioneer Investor appl (cations wll I be made. Reference Is made 
In particular to the provJslons of article 5 of Annex I I I 
concerning transfer of technology. Under the PIP regime the 
pioneer Investor Is required merely to accept an undertaking 
prior to the entry Into force of the Convention to perform these 
obligations. However, pioneer Investors may wish to ensure that 
satisfactory rules, regulations and pr ocedures In this regard 
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are drawn up, since PIP ts only a temporary arrangement whereas 
the rules, regulations and procedures of the Authority are to be 
permanent. 

The Preparatory Commission ls empowered to prepare such 
draft rules according to paragraph S(g) of Resolution I. The 
question Is, however, to what extent the Preparatory Commission 
should prepare rules, regulations and procedures before ft can 
"begin to function" In the sense of paragraph 2 of Resolution 
II. Sctne of the tasks already outl fned -- which various 
potential pioneer Investors might consider a prerequisite for 
f 11 f ng an app I f cat I on -- cou Id take severa,I years to perform. 
Some of the work Is absolutely necessary, whereas demands tor 
prior rules In other fields may be seen as att empts Just to 
delay unduly the administration of the PIP system. 

The Preparatory Commission wfl I at a certain moment have to 
decide when Its work has progressed sufficiently to permit the 
Commission to begin Its functions under paragraph 2 of 
Resolution I I. The delay In commercial mining places mining 
states and Industry under less Immediate pressure to decide 
whether to sign (and ratify) the Convention. However, they may 
feel compel led to retain priorities for mine sites until they 
can make a formal decision. 

Among the other parameters that the Preparatory Commission 
should take Into account Is the date of entry into force of the 
Convention -- when the PIP Resolution ceases to have effect -
and the date ot January 1, 1988 -- according to the national 
laws no exploitation based on national I lcenses can take place 
untlf that date. 

SEABED MINING WIWIN AND OUTSIDE ll-lE CONVENTION 

In his article in .!!M.a.tlne __ f0ll.ci" of January 1983, 
Professor Tul I lo Treves states that there seem to be two paths 
open tor states whose companies are engaged In sea-bed mining -
one within the Convention, starting with PIP, and one outside 
the Convention's framework, based on unilateral legislation and 
a "mini-treaty" concerning the reciprocal recognition of mining 
permits Issued by states having adopted such legislation. 

If this statement relates to paths to exploltatfon of a 
particular sea-bed area by one sea-bed miner, to the exclusion 
of others, there would, In my opinion, be only one path 
compatible with international law: that of the Convention. 
Indeed, such exclusive exploltatlon outside the Convention could 
hardly be considered an exercise of any of the freedoms of the 
high seas. 

However, some states may still want to assess the 
comparative advantage of security, stabfl tty and cooper ation 
with the Third World -- which seem assured by working Inside the 
Convention -- and of a more flexible and less burdensome system 
resulting from operating outside the Convention. 

If al I of the states which have hitherto Introduced 
national legislation and negotiated confl let resolutlon 
agreements, or even reciprocity agreements, were to sign the 
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Convention they would combine the two approaches. They would 
also obtain a very strong hand durlng the negotiations In the 
Preparatory Commission. Neither the PIP Resolution nor the 
Convention seems to exclude the existence of national 
leglslatfon or reciprocity agreements, provided they are made 
compatible with the Convention system. 

However, If one or more states parties to a reciprocity 
agreement were to stay out of the system by not signing or 
ratifying the Convention, some legal difficulties would arise. 
As mentioned by Professor Treves, other states parties to the 
Convention could claim that It Is In violation of article 137, 
paragraph 3 of the Convention tor a reciprocating state, party 
to the Convention, to be bound to recognize the exclusive rights 
granted by another reciprocating state, not a party to the 
Convention. This article obliges states not to recognize any 
claims or rights with respect to minerals from the area except 
In accordance with Part XI of the Convention. Professor Treves 
argues that the obi lgatlon of article 137, paragraph 3 cannot be 
Interpreted to preclude a state, In Its sovereign discretion, 
from refusing to grant Its nationals authorizations to explore 
or exploit sites on which another state has given Its nationals 
such authorization. 

Seen from the perspective of the Convention, the situation 
would be a little different. The problem seems to be whether a 
private company can use Its home country to certify It as a 
pioneer Investor, and then subsequently to sponsor It as an 
operator. If not, the private company would probably look for 
another certifying state. Of course, this may open the way for 
corporate maneuver Ing and for a k Ind of "f I ag of conven I ence". 
Th~ PIP Resolution does contain provisions on change of 
national lty and sponsorship. In any case I agree with Professor 
Treves that the safest way for a state to keep options open to 
resort to the Convention system Is to make any declarations or 
participation In reciprocity agreenents subject to abrogation In 
case ft decides to become a party to the Convention. 

CONCLUSIONS 

The PIP system embodied In Resolution I I seems to meet the 
fundamental objectives of the prospective sea-bed miners. The 
former chairman of the US UNCLOS delegation, Ambassador El I lot 
L. Richardson, has stated that the PIP provisions meet 
substantially all the concerns set forth by President Reagan In 
his statement of January 29, 1982 (10]. The deputy chairman of 
the US delegation, Mr. Leigh Ratlner, shares this Judgment [11]. 
In his opinion, the PIP Resolution meets not only some of the 
fundamental objectives of the US, but also the most central 
objective held by US al lies, by guaranteeing autanatic access to 
the strategic raw materials of the sea-bed for the first 
generation of sea-bed mining. Altogether ten sea-bed mining 
sites are al located to al I of the mineral production I tkely or 
possible from the sea-bed for the next 30 to 50 years. With 
the notable exceptions of mandatory technology transfer and 
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procedure for amending the treaty, the offensive lcleologlcal 
provisions of the treaty would not effectively apply before the 
middle of the twenty-first century. By that time, Mr. Ratlner 
concludes, there would have been a thorough treaty review and an 
opportunity to re-negotiate. 

Indeed, the PIP system may be seen as a mechanism for at 
first encouraging and then forcing reluctant states to become 
parties to the Convention [12]. S001e say It ts a splendid 
demonstration of the carrot-and-stick principle. However, the 
carrot aspect seems very predominant, and the stick wll I hardly 
ever be felt. 

Not only does the delay In sea-bed mining, due to the 
prevail Ing uncertain economic prospects, reduce urgency and, 
converse I y, offer reasonab I e t ·lme for proper preparat Ion, but 
the mandate of the Preparatory Commission also seems 
sufficiently broad to al low for the elaboration of rules, 
regulations and procedures In all relevant fle 1lds which might 
serve to dispel any reluctance with regard to the PIP system and 
the sea-bed mining provisions of the Convention. Consequently, 
ft would seem more sensible to get Into the system -- to sign 
the Convention and become a fut I member of the Preparatory 
Commission, and thereby be able to Influence the shaping of 
these rules -- than to stay outside the Convention and be 
affected In any event by rules on which no effective Influence 
has been exercised. 

Where do we go from here with regard to PIP? 
I have dealt with some of the regulatory or law-making 

functions of the Prepa ratory Commission. But I have not even 
mentioned the Institutional problems. Who Is to be entrusted 
wfth the executive functions of the Preparatory Commission, I.e., 
receiving appl lcatlons, registration of pioneer Investors, etc.? 

The Consensus Statement of Understanding read out by the 
President of the Preparatory Ccmmission In Kingston at the end 
of the spring session Identities the Implementation of 
Resolution I I as one ot the matters to be dealt with by the 
special commission and the Plenary. The Consensus Statement 
also says that the Preparatory Cooimlsston wit I adopt, by 
consensus, rules and procedures for the lmplementatfon of 
Resolution I I and the establ lshment of adequate machinery to 
administer the regime for the protection of pioneer Investors. 

Should PIP questions be handled In a working group or In 
the plenary under the responslbll tty of the President? Should 
the MOU negotiations be conducted under the direct 
responslbll tty of the President? 

The questions are more abundant than the answers. However, 
the PIP problem Is an Important one. It may be our first test 
case, the first Indication of whether the Preparatory Commission 
and eventually the Convention wll I function. It Is also a 
challenge. In that regard I share the fol lowing opinion 
expressed by the President of the Conference, Ambassador Tommy 
Koh, at the signing ceremony tor the Convention In Montego Bay: 
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If (the Commission) carries out Its work In an 
efficient, objective and business-I Ike manner, we wl l I 
have a viable system for the mining of the deep sea
bed. This wll I induce those who are standing on the 
sldel Ines to come In and support the Convention. If, 
on the other hand, the Preparatory Commission does not 
carry out Its tasks In an efficient, objective and 
practical manner, then al I our efforts In the last 14 
years wll I have been In vain. 

NOTES 

1 • Doc. I A/ 1 of 2 Apr 11 1900. 
2. Leigh S. Ratlner, Deputy Chairman of the US delegation to 

the final negotiating session of UNCLOS, in fQc~lgo 
8fblrs, Summer 1982,p. 1014. 

3. Doc. A/Cont. 62/C.1/L. 30 
4. Subsequent proposals are contained In Doc. A/Cont. 62/L. 

132/Add. 1 and Corr. 1 of 23 April 1982, and A/Cont. 62/L. 
141/Add. 1. 

5. During the 11th session the USSR and India declared that 
they had also made substantial preparatory Investments In 
pioneer activities. On April 19, 1982, the Soviet 
delegation announced that on that same day the USSR had 
introduced a national sea-bed mining legislation. 

6. See also prel lmlnary note of June 29, 1982, prepared by B. 
Sen, Secretary General of the Asian-African legal 
Consultative Committee: 

There are of course certai n diff eri ng views concerning 
the legal effect of the resolutions adopted by the 
General Assembly but adoption of resolutions together 
with a Convention as part of the package by a 
Conference of Plenipotentiaries may wel I appear to 
provide a legal basis for restricting the activities 
in the sea-bed area to the pioneer Investors even 
before the Convention comes into force. 

7. Doc. A/Cont. 62/L. 133. 
8. It is worth noting that the states which at UNCLOS I II 

complained about private companies being placed on the same 
footing as states, advocate In the UNGA a convention 
against recruitment, appl !cation, financing and training of 
mercenaries, whereby actions by private persons would be 
contrary to International law. 

9. See Doc. LOS/PCN/4 of April 1983, and Doc. LOS/PCN 7 of 26 
April 1983, reproducing letters tran the USSR and India in 
which the two states announce their intention to submit 
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appl I cations. The USSR, furthermore, announced Its 
understanding that if the Preparatory Commission receives 
no notification from Interested certifying states of their 
readiness by May 1, 1983 to exchange co-ordinates of areas 
and to negotiate resolution on any conf l lets, It would 
consider that ft had canpl led with paragraph 5 (a) of 
Reso lution I I and that ft would be registered as the first 
pioneer Investor. India said It would In that situation 
fee l free to take any appropriate action under Resolution 
i I. A number of other states expressed their disagreement 
with this Interpretation of Resolution II stating, inter 
al la, that consultations on confl let resolution were on
going; that the date 11 1 May 1983 11 Is only the dead I ine for 
submission to binding arbitration of overlapping claims; 
and that the Preparatory Commission had not yet begun to 
function In the sense of paragraph 2; see e.g., letter from 
France In LOS/PCN 8 of April 27, 1983; from Canada In 
LOS/PCN/15 of Apri l 29, 1983; and from the Netherlands In 
LOS/PCN/18 of May 3, 1983. Some of them also stated they 
were prospective certifying states; see letters from the 
FRG in LOS/PCN/9, from Japan in LOS/PCN/9, from Japan In 
LOS/PCN/ 11 , and from I ta I y In LOS/PCN/ 10 of 2 8 Apr I I 1983. 
The United Kingdom In LOS/PCN/13 and Belgium In LOS/PCN/14 
of 29 April 1983 reserved their position. 
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RECIPROCATING STATE ARRANGEMENTS: 
A TRANSITION OR AN ALTERNATIVE? 

Leigh S. Ratlner 
Dickstein, Shapiro & Morin 

Washington, D.C. 

CORPORATE DECISIONS TO INVEST IN MINERAL RESOURCE DEVELOPMENT 

The mineral resources of the earth's surface, on land and 
In the ocean, are not inexhaustible. They are, however, 
abundant. Many significant ore bodies have been developed and 
shut down due to excess world capacity or discovered but not 
exploited; others stll I await discovery. When demand for 
minerals Increases and prices rise, Investors have the Incentive 
to find new ore bodies and to exploft existing reserves. From a 
global perspective there ts no present or foreseeable shortage 
of supply. 

Since nature dictates the location of mineral deposits, 
most natural resource companies have a global perspective as 
they survey competing Investment opportunities. They are 
accustomed to working under the sovereign control of many 
differing countries and can adapt to a variety of pol ltlcal 
systems and environments. This accounts for their global view. 

There Is a mutual Interdependence between large multi
national corporations with the technology, know-how and capital 
to exploit mineral resources and potential host governments In 
need of these assets to develop resources within their 
boundaries for the benefit of their domestic populations. When 
the sentor executives of a natural resource company survey 
Investment opportunities, they are quite pragmatic. They seek 
a secure long-term supply, free of political doubt to the extent 
possible; financial arrangements with host countries which 
maximize profltabil tty; and logistics, both in terms of 
Infrastructure and transportation, which minimize the cost of 
production. Many countries afford these characteristics to 
foreign Investors. Frequently, ore bodies are found In similar 
qua I ltles and quantities on different continents and In 
different countries. Many countries find themselves In 
competition to host foreign Investors seeking Investment 
opportunities. 

Accordingly, when we analyze the future of deep-sea mining 
under a regime which does not provide al I of the essential 
Ingredients -- such as a reciprocating states regime -- we must 
compare, as corporations wll I, the alternatives which may be 
avail able for their Investment dol Jars. In doing so, we must 
use the criteria which wll I be used by corporate decision-makers 
who are accountable to their stockholders, not the criteria used 
by lower level corporate officials who do not have the same 
accountabll lty. We should also be aware of the essential 
Irrelevance of sea-bed mining in our calculation. A corporation 
does not wish to engage Jn sea-bed mining because of some 
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affectlon for the sea-bed. It wtl I engage in sea-bed mining ff 
that Is the most attractive of a variety of other potential 
investment opportunities where the corporation's technology, 
know-how and marketing capacity can best be put to use. 

UNIVERSAL METALS COMPANY 

Let us assume, then, that a hypothetical corporation -
which I wll I cal I the Universal Metals Company ls seeking 
investment opportunities because it has available to It metal 
market forecasts that convincingly portray substantial growth In 
the world economy and In metal markets commencing 10 years from 
now and enduring tor several decades thereafter. Universal 
Metals has experience In a number of developing countries mining 
nickel, copper, cobalt and manganese. Let us also assume that 
Universal Metals Is a corporation organized in the United States 
and that Its directors bear legal responslbtl lty to its numerous 
private stockholders to exercise prudent Judgment Jn making 
Investment decisions. 

Universal Metals, as part of Its general research and 
exploration progran, has over the years assembled considerable 
data about available deposits of manganese, nickel, cobalt and 
copper. In some cases it already has acquired concessions on 
land from some countries which exclude others from engaging In 
exploration ln those countries during the period to which the 
concession appl Jes. In short, Universal Metals has the "Inside 
track" to ore bodies In a number of countries, although It has 
not yet worked out arrangements for the commercial exploitation 
of those ore bodies. Universal Metals' senJor executives for 
strategic planning, resource development and finance together 
must make recommendations as to which investment opportunities 
to pursue and which to discard or put on a back-burner. 

Let us also assume for the sake of this hypothetical case 
that Universal Metals has acquired the technology for deep-sea 
mining and considerable prospecting Information about the 
qual tty of potential ore bodies. 

FJnal ly, to sJmpl lfy our analysis, let us assume that al I 
of the Universal Metals' alternative investment opportunities 
wtl I Involve approximately the same cost of production, produce 
the same output of metals, and have the same cost of money. 
How, then, wJI I a choice be made? 

On the basts of these assumptions, the principal Issues 
facing the corporate executives wll I be pol itlcal security and 
government-Imposed burdens and taxes. The corporate executives 
wil I choose that investment opportunity which involves the 
longest possible term, the least prospect tor polltlcal 
Interference (Including a prediction about the stabll tty of the 
host government) and the lowest posslble taxes. 

Every Investor and every potential host country recognizes 
equally that local tax pol fcles wll I affect the Investor's 
decision to go to another country which provides better 
flnanctal arrangements. With respect to the last of these 
factors, let us therefore assume -- to further slmpl lfy our 
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analysis -- that the financial arrangements set forth in the Law 
of the Sea Convention are equal to, or more favorable than, the 
financial arrangements a company Is likely to obtain initially 
when it Invests In any foreign country, , whether industrialized 
or developing (provided of course the company ts not taxed a 
second time by Its home state for one type of investment but not 
the other). 

No corporation In the modern world expects to obtain total 
freedom from pol ltical Interference. In a venture to develop 
the resources of a sovereign state which has a population 
dependent on Its government for social services and In many 
cases the necessities of life, there wil I always exist pol ltical 
pressures to adjust the terms of an ongoing transaction, 
depending on the economic and pol itlcal exigencies affecting the 
Head of Government and the Minister of finance. At the same 
time, every government knows that Its capacity to attract 
Investment depends on trustworthy assurances to Investors that 
they wll I be as tree as possible of pol ltical interference and 
changes In the rules of the game. Otherwise, foreign investors 
will not invest their capital. 

Under the Law of the Sea Convention, a corporation Is 
guaranteed substantial freedom from political control and 
interference In the sense that, rt It obeys written rules and 
regulations, the opportunities for discretionary Interference by 
the Sea-bed Authority are extremely limited -- more so indeed 
than If rt were to Jnvest even in the United States where, for 
example, the government has enormous discretion to interfere 
with mining ventures in the interest of protecting the 
environment and the courts are notably reluctant to stay the 
decisions of the executive branch in the management of natural 
resources. 

Moreover, unlike the situation in many developing 
countries, the Sea-bed Authority does not subsidize rice for its 
domestic population, does not provide health care tor its 
population, does not provide educational assistance, roads or 
transportation, and does not have constituent pol ltical parties 
fighting for control of Its government. In short, the factors 
which give rise to polJtlcal lnstabll lty for an investor In most 
countrfes -- the uncertainties of pol ltJcat interference and the 
Incentives for extracting confiscatory tax payments in order to 
deflect political or popular demands tor increasing government 
funds -- do not exist In the Sea-bed Authority. Indeed, the 
Sea-bed Authority will be motivated by very different 
considerations (which I wfl I touch upon shortly) that would tend 
to provide an even greater measure of stabll lty. Not the least 
of these rs rts functional governing arrangements which make ft 
dlfftcult to take Important decisions, rncluding those whlch 
Involve Interference with an on-going mining venture. 

It seems clear to me that from the perspective of stabll fty 
of Investor expectations, there are probably few safer havens on 
earth for mining Investment than under the Law of the Sea 
Convention -- with one important caveat: a need to establ lsh a 
track record. 
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International bureaucracies are widely bel leved to be 
Insensitive to economic reality, rife with red tape, and I lkely 
to Introduce costly inefficiencies Into an otherwise productive 
project. For that reason the senior executives of Universal 
Metals, faced with equlvalent financia l arrangements, costs of 
production, and freedom from pol It I cal Interference, would 
probably stll I choose an Individual country's land-based (or 
economic zone) resources rather than those administered by the 
Sea-bed Authority. Moreover, there Is a tendency to feel that 
an Individual country Is more monol lthic In Its attitudes to 
foreign Investment, more cooperative with Its foreign Investors, 
and more In need of the foreign exchange earnings generated by 
its foreign investors. 

But if the Sea-bed Authority offers a pol lttcal ly more 
stable environment, this consideration might wel I tip the scal •es 
the other way. If in addition to increased pol ltical stabfl tty, 
It turns out that sea-bed mining Is treated more favorably from 
a financial perspective, the Incentive would be even higher. 
Whtie, therefore, we cannot predict whether a corporation faced 
with competing land-based (and economic zone) alternatives on 
the one hand, and deep sea-bed alternatives on the other, would 
choose the deep sea-bed until tt has seen the Sea-bed Authority 
in operation, we can compare Investment tn the sea-bed under the 
Law of the Sea Convention with investment under a reciprocating 
states regime. 

THE CONVENTION VERSUS lliE RECIPROCATING STATES REGIME 

Let us first dispose of the Issue of finance. The 
prospective reciprocating states are among the countries In the 
world with the highest tax burdens. Even in the United States, 
where mining companies enjoy a depletion a.I lowance under the 
Internal Revenue Code, the effective tax rate for an American 
citizen mining there Is higher than ft would be under the Law of 
the Sea Convention. The same may also be true in Western Europe 
and Japan. Therefore, mining under a reciprocating states 
regime is uni tkely to be financially more attractive than mining 
under the Law of the Sea Convention -- again, provided 
sponsoring states do not indulge tn double taxation. 

Let us then examine the question of pol ittcal security. 
For Universal Metals to borrow half of the capital required tor 
a project of the magnitude of deep-sea mining, It wfl I be asked 
to demonstrate that the ore body It seeks to use to secure the 
loan Is not claimed by another corporation or country and Is not 
the subject of legal dispute. 

Some have argued that corporations wll I pledge their 
overal I corporate assets to secure the t,oan, rather than project 
financing where a Judgment Is made by the lender that the ore 
body is secure and the technology adequate, and that therefore 
the borrower will be able to service his debt from the revenues 
generated by the project. This view, however, avoids the Issue 
of corporate executive accountabll fty. The management of a 
corporation may take risks with corporate assets which slightly 
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exceed the risks that would be taken by Its financiers. But tt 
Is unlikely to commit extraordinary sums of money to a project 
which falls to demonstrate that the company can enjoy, even for 
one year, uncontested title to the resources which are needed to 
generate a revenue stream which wll I service the debt and return 
a profit which can be translated Into dividends for Its 
stockholders. 

But for the option of proceeding uni laterally under 
domestic legislation, the reciprocating states regime ls the 
least polltlcally secure arrangement which could be deployed as 
an umbrel ta for sea-bed mining Investment. Everyone connected 
with sea-bed mining Is willing -- either privately or publ lcly -
- to concede that sea-bed mining under uni lateral leglslatlon Is 
impractical, If not Impossible. All would agree that the reason 
for this Judgment Is that the risk of competing claims to a mine 
site appl led for under US leglslatlon -- which does not even 
purport to grant exclusive rights except to clatmants from 
reciprocating states -- Is too high. It defies understanding 
how there can be a consensus view on this Judgment that ls not, 
In turn, carried over to an analysis of a reciprocal regime 
among s.cm.e __ but __ ng! __ all sea-bed mining countries. What Is to 
prevent the USSR, France or Japan from claiming ore bodies under 
the Law of the Sea Convention (and PIP) which are also claimed 
by the UK, the FRG and the US under a reclprocal regime? Cl am 
assuming that Japan and France wll I not Join In a reciprocating 
regime which recognizes the lawfulness of American clatms In 
I lght of artlcle 137, paragraph 3 of the Law of the Sea Treaty 
which prohibits the recognition of any "clalm, acquisition or 
exercise" of rights In the resources of the Area unless granted 
under the Law of the Sea Treaty. If Japan and France were to 
Join a reciprocating regime and recognize Amer.lean rights, it 
would appear that they were In violation of their treaty 
obligations and might as a result Jeopardize their rights under 
the treaty since article 185 would be I lkely to be cal led Into 
play. While the standard for suspension from the Sea-bed 
Authority Is high -- gross and persistent vlolatlon of Part XI -

ft seems certain that most countries would consider 
recognition of excluslve rights by a non-treaty party to be 
gross and each day of such recognition to be persistent.) 

Accordlngly, since there can be no security of tltle to the 
ore body under a reciprocal regime which operates Jn competition 
with the Law of the Sea Convention regime, the reciprocal regime 
must be viewed as a mere device for misleading pol ttlclans In 
lndustrfallzed countries In the Interest of pandering to 
Ideological views which give rise to opposition to the 
Convention on grounds of prlnclple. What ts presumably being 
told to these pol ltlclans Is that advanced lndustriallzed 
countries can afford to stay outside of the Law of the Sea 
Convention and luxurfate In their Ideology because they have the 
alternative of a reciprocating states agreement under which 
business can proceed. 

Unfortunately, some In Industry collaborate with this 
misinformation because they too are ldeologlcal ly opposed to the 
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principles of the Convention, and hope that by the time sea-bed 
mining becomes a reality -- which is easily 20 years away -
abstention from the Convention regime by some great powers wll I 
have caused the Convention to disappear or be renegotiated. 
This prognosis, In my opinion, wil I be correct If the Sea-bed 
Authority fails to avoid the pltfal Is of other international 
bureaucracies. If It establ lshes a favorable cl lmate for 
Investment, however, It wll I be a most attractive regime for 
investment and rt wll I easily acquire for the Enterprise the 
technology and capital of the USSR, Japan, France, Canada, 
Austral la and other Western European countries. While sea-bed 
mining technology stll I ranalns to be proven at a commercial 
scale, there Is essentially no technologlcal mystery about it. 
With good management and know-how any new entrant can easily 
play "catch up" -- even the Enterprise. Thus, the absence of 
the United States or some of its Western al lies may wel I go 
unnoticed. 

A NEW GLOBAL ElHIC 

Earl Jer it was suggested that the Convention regime was 
I lkely to create a more favorable investment climate than would 
be the case with respect to land-based (or economic zone) 
investments with which sea-bed mining would compete. It was 
stressed, however, that the Sea-bed Authority had no track 
record and that this Is always an Important Ingredient in any 
large corporation's evaluation of pol ltical rfsk. Therefore, I 
would I ike briefly to explore some of the considerations which 
may lead the Sea-bed Authority to create a favorab le track 
record. 

To those who have watched the negotiation of Part XI of the 
Convention since the Dec laration of Prlnciples was adopted -- or 
more importantly since 1973, when th e OPEC oil embargo 
heightened global awareness of the potential for wealth 
transfers that accompany concerted action with respect to the 
supply of basic raw materials -- rt has been obvious, but rarely 
stated explicitly, that the struggle was one involving new 
international ethical norms. These new norms are not 
significantly different from those which are frequently pressed 
on unwll I ing national governments and which sometimes result In 
abrupt changes of government. 

Perhaps it Is presumptuous for me to suggest what the 
motives of the Group of 77 were and, If so, I apologize in 
advance for doing so, but I bel lave that the negotiation of Part 
XI was an effort to bind Western industrialized countries to a 
new global moral lty, to wit: to recognize that wealth is 
inequitably dispersed and that efforts should be made to 
redistribute wealth from the upper classes to the lower classes 

in this case the upper classes being the Western 
Industrial lzed countries and the lower classes being the 
developing countries. 

I do not think any developing country leader at the Law of 
the Sea Conference bel laved that Part XI of the Law of the Sea 
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Convention would in any way actually cause such a redistribution 
of wealth. What In fact was sought was a consensus that the 
ethical ~clD~lpl~ of obi lgatory redistribution of global wealth 
was accepted (as for example It has been through a graduated 
Income tax in the United States). 

Perhaps it is not apt to suggest that Part XI of the Law of 
the Sea Convention is another example of the Robin Hood 
syndrome, but I think It would be inapt only because, when Robin 
Hood took from the rich to give to the poor, he was from among 
the rich. When the poor try to take from the rich to give to 
the poor, they are cal led revolutionaries and are generally 
resisted. 

Some of the industrialized countries throughout this 
negotiation felt strongly that the price of this Convention was 
too high because they bel leved that, since they alone possessed 
the capital, technology and know-how (In short, the means of 
production), they had already "acquired" the sea-bed, there 
being no universally accepted treaty to the contrary. Thus, 
participation In a more restrictive future Law of the Sea 
Convention was seen as a surrender of rights. This view 
pervaded the American Congress, with the exception of a handful 
of members who, over the years, were thought of as "left-wing 
one-worlders." The Issue was so emotional that It was never 
possible for an American government official to explain that the 
freedoms of the seas may not extend to sea-bed mining and that, 
whatever the legal status of the sea-bed, one could not obtain 
secure tltle to the resources without a global Imprimatur. 
Moreover, government officials could not pub I icly make such 
statements without adversely affecting their negotiating 
position at the Law of the Sea Conference. 

Those days are behind us now. The Law of the Sea 
Convention has clearly translated the polltlcal wil I of the vast 
majority of nations into legal terms which, simply stated, 
provide that the right to mine the resources of the sea-bed is 
derived from the Law of the Sea Convention and should in 
principle be generously granted to qual If led appl lcants under 
reasonable rules and regulations. While American abstention 
does successfully defeat the long-sought consensus on new 
International ethical norms, the legal regime Is here to stay 
because it Is 11 the on I y game In town. 11 

I would be remiss If I failed to mention that another 
motive In the negotiations -- aside from the establishment of a 
new global ethic -- was somewhat more pragmatic, to wit: the 
protection of land-based producers. Here again, a common 
assumption was made by certain Industrial !zed countries that 
Part XI negotiations were always stacked In favor of such land
based producers, and that the Authority would therefore have an 
anti-development orientation. In my opinion It Is true that the 
land-based producers were a very Important and Influential group 
in the negotiations and that many of the aspects of the final 
Convention which the Reagan Administration found offensive might 
not have existed but for the negotiating pressures of this 
group. 
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But in the Sea-bed Authority the land-based producers do 
not have the same political machinery to prevent development of 
resources which they had available In the Law of the Sea 
Conference to force compromises. Moreover, I think the 
overwhelming sentiment -- and that ts where the votes are in 
both the Assembly and the Council of the Sea-bed Authority 
wll I be to demonstrate that when a new institution Is created 
pursuant to a treaty that establ I shes an Important new ethic, It 
is Imperative to set a precedent that the system wil I work 
fa f r I y for a I I • 

Al I of us are famll lar with the phenomenon of revolution 
where sometimes -- having ousted the old government -- the new 
government finds Itself lured by the same trappings of power and 
money and continues the practices that it intended to obi Iterate 
by engaging In the revolution. What needs to be better 
understood by certain Western fndustrial lzed countries Is that: 
(1) they do not own the sea-bed and have not acquired legal 
rights to mine it; (2) they cannot obtain secure Investment 
conditions for sea-bed mining outside the Law of the Sea 
Convention; and (3) the Law of the Sea Convention establ fshed a 
constitutional system involving the ful I participation of ~I I 
countries with more clout going to the rich than to the poor. 
Therefore, the backs I !ding phenomenon which has occurred In 
Individual countries whose revolutions have not ultimately 
worked for the benefit of the people Is extremely un i ikely to 
occur with respect to deep sea-bed resources. 

While the Law of the Sea Convention contains a number of 
features which can reasonably be considered to be noxious by the 
standards of industrialized, free-market economies, it does not 
on balance harm the potential for enjoyment of the economic 
benefits of exploltation of the resources. In one respect, 
however, the "revolutlon" went too tar and probably tipped the 
scales for some countries. That Issue was the Review 
Conference. To spend twelve years negotiating by consensus a 
Convention which can ultimately be changed by the developing 
countries voting as a bloc to adopt new treaty provlslons 
binding on al I -- that is a step beyond asking for consensus on 
a new ethic. This provision of the Convention added to the 
package an element of world government by majority rule. It was 
simply premature at this stage In history to try to establ lsh 
the principle that not only sb0ul~ the rich give to the poor, 
but if the poor so decide as a group, the rich must give to the 
poor. 

CONCLUDING REMARKS 

In closing I would I Ike to summarize these remarks. 

- The reciprocating states regime cannot function as an 
alternative legal regime unless it Is Joined by al I countries 
who have the capital, technology, know-how, and interest to 
engage in deep sea mining -- and even than It would be very 
risky from a legal perspective. 
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- The Law of the Sea Convention on balance may be an excel lent 
investment vehicle for companies with foresight and the self
confidence to do business in a new regulatory environment. 

- The Sea-bed Authority can be expected to be relatlvely free 
of restrictive, cartel-I Ike pol lttcal behavior because Its 
primary mission Is to prove that community resource 
management Is possible and desirable, not to deter the 
development of needed resources. 

- The participation of Eastern and Western European Countries 
and Japan wll I ensure the vlablltty of the Authority and the 
Enterprise, and wll I also afford those participating 
countries direct access to the resources without competition 
from the countries who choose to rEJTialn outside the 
Convention. 

- If deep sea-bed mining does occur, it wtl I only occur under 
the Law of the Sea Convention. If such mining does not 
occur, It wll I be for one or both of the fol lowing reasons: 
Cl) land-based (or economic zone) resources are cheaper to 
produce; or (2) the Sea-bed Authority becomes an onerous and 
Inefficient bureaucracy which impedes and Interferes with the 
companies who choose to do business In the sea-bed. 

It ts too soon to predict the success or failure of the 
regime. This wll I be decided by the extent to which the members 
of the Authority collectively establ lsh wel I organized, 
efficient and pragmatic rules, regulations and procedures; 
deploy a highly competent technlcal staff; avoid polltlcal 
controversy; and create a management system which invites 
Investor confidence. The absence of a handful of Industrial lzed 
countries wtl I not have an important Impact. If the regime 
succeeds, even that handful may come to Join. 
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THE PROCEDURE FOR THE PREPARATION OF THE 
RULES, REGULATIONS AND PROCEDURES OF 
THE INTERNATIONAL SEA-BED AUTHORITY 

The preparation of the rules, regulatlons and procedures of 
the International Sea-bed Authority wll I be a major, If not the 
primary task, of the Preparatory Commission which has been set 
up for the establlshment of the Authority [1]. The drafting of 
these rules, regulations and procedures wll I be of special 
Importance for two reasons: 

1. The rules, regulations and procedures of the lnternatlonal 
Sea-bed Authority must be ready before the lnternatlonal 
sea-bed regime can properly function because many 
provisions of the Convention which govern the functions of 
the organs of the Authority refer to these rules, 
regulations and procedures and, thus, presuppose their 
existence and appl lcabll lty. 

2. The rules, regulations and procedures drafted by the 
Preparatory Commission wll I apply provisionally after the 
entering Into force of the Convention untl I they wfl I have 
been formally adopted by the Council and Assembly of the 
lnternatlonal Sea-bed Authority [2]. As the adoption or 
change of rules, regulations and procedures by the 
Authority requires a consensus decision In the Council [3], 
It can be anticipated that the rules, regulations and 
procedures as drafted by the Preparatory Commission wll I -
probably without change -- govern the functioning of the 
International sea-bed regime for the near future. 

It seems rather uni lkely that states, In particular those 
which are Interested In deep sea mining or which face a 
considerable burden In the Initial financing of the Authority 
and Its Enterprise, wll I ratify the Convention before the rules 
and regulations of the Authority, which wll I close a number of 
gaps In the provisions of the Convention and may considerably 
Influence the Interpretation of these provisions, have been 
finally drafted. What Is even more Important: the rules and 
regulatlons of the Authority may meet some major objections that 
have been raised by the deep sea mtntng states against some 
elements of the present conventional regime and may eventually 
facll ltate their decision to Join the Convention. The drafters 
of the rules and regulations of the Authority should bear In 
mtnd this aspect of the Preparatory Commission's work In mind. 
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The Preparatory Commission has not yet approached the state 
of drafting the rules, regulatlons and procedures of the 
lnternatfonal Sea-bed Authority. The Commission began Its first 
session on March 15, 1983, but Is stll I occupied with the 
Internal organization of Its work and the adoption of Its rules 
of procedure; It wll I probably finish this part of its work In 
the second session this year. The Subcommlsslon on the rules, 
regulatlons and procedures of the Authority wll I then begln Its 
work. It may be noted, however, that the decision-making 
procedure by which the Preparatory Commission wll I adopt the 
draft rules, regulations and procedures has already been agreed 
upon. In a "Consensus Statement of Understanding" which was 
proposed by the Chairman of the Commission and adopted by the 
Commission at the end of Its first session on Aprll 8, 1983, It 
has been agreed that the rules of procedure of the Commission 
must ensure that al I decisions subject to consensus under the 
articles the Convention In the organs of the Authority must also 
be taken by consensus In the Preparatory Commission [4]. This 
means In effect that the rules, regulations and procedures of 
the Authority, the adoption of which requires a consensus In the 
Councll under articles 161, paragraph 8Cd) and 162, paragraph 
2(o) of the Convention, must also be adopted by consensus In the 
Preparatory Commission. This wll I give each of those 
governments which has already signed the Convention, or wll I do 
so In the near future, an lntluentlal part In shaping the future 
rules, regulations and procedures of the Authority. 

THE DIFFERENT CATEGORIES OF RULES, 
REGULATIONS AND PROCEDURES 

The provisions of the Convention refer generally to "rules, 
regulations and procedures" of the International Sea-bed 
Authority without defining them or distinguishing between them 
as to their content, mode of adoption, or legal effect. 
Nevertheless, a closer look at the numerous provisions In the 
Convention where reference Is made to rules, regulatlons and 
procedures of the Authority reveals that the fol lowing 
categories may be distinguished: 

1. Regulations (this slngle term wll I henceforth be used to 
cover al I sorts of rules, regulations and procedures 
whatever their description or content) deal Ing with matters 
which have Intentionally been left to later decision by the 
Authority. Examples are regulatlons on environmental 
standards or other environmental requirements for deep sea 
mining operations. Because the provisions of the 
Convention do not offer significant leglslatlve guidance as 
to the content of such regulations, they may be cal led 
cule-creattog c~ula:J:lQ.n.s. 

2. Regulations that supplement a rule contained In a provision 
of the Convention by determtnlng the details of the 
appl Jcatlon of this rule, such as regulations determining 
the necessary data as to the technlcal and flnanclal 
capability of the appllcant, the size of a mine site to be 
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accorded to an appl leant, the costing and accounting rules 
for calcu lattng the flnanctal contributions of the 
contractor, etc. Such regulations may be cal led 
Jmprementlng ceguJA:tJ..o.ns. 

3. Regulations that neither create nor Implement rules, but 
have a merely Interpretative character for securing the 
uniform and non-discriminatory appl !cation of a rule 
contained In the Convention, such as the definition of such 
terms as "commercial production," "aval tab I I lty of a 
technology on the open market," "fair and reasonable 
commerclal terms and conditions for the transfer of 
technology," etc. Such regulations may be cal led 
Interpretative regulatrons. 

4. Regulatlons that establ lsh procedures to be fol lowed In the 
del lberatlons of the organs of the Authority or In the 
transactions of the Authority, such as the procedure and 
time-limits to be observed by the Legal and Technlcal 
Commission In deal Ing with an appl !cation for a mining 
contract, or the procedure and time-limits to be observed 
In the control of mining operations. Such regulations may 
be cal led procedural cegul.Lttl..Qn.s. 

While these categories may be convenient for the purpose of 
description, It should be borne In mind that the classtflcatlon 
of a particular regulation under one of these categories has no 
specific legal effect, although It may Influence Its 
Interpretation. Moreover, several categories of regulations may 
be combined In one regulatory Instrument. It wll I not always be 
easy to distinguish between the different categories of 
regulations because the demarcation-line between them Is rather 
fluld. Legally, al I these different categories of regulations 
have, In any case, a subordinate character In relation to the 
provisions of the Convention In that their content has to remain 
strictly within the I lmlts of the h,lgher-ranklng provisions of 
the Convention, and they wl l I have to be Interpreted 
accordlngly. 

THE SCOPE OF THE LEGAL POWER TO ENACT 
RULES, REGULATIONS AND PROCEDURES 

wll I now examine the scope of the legal power of the 
International Sea-bed Authority to enact the aforementioned 
categories of regulations. As this scope wll I have to be 
observed also by the Preparatory Commission In drafting these 
regulations, the Issue ts lrrvnedlately relevant for the present 
task of the Commission. 

The regulatory power of the Authority under the Convention 
may be either expl left or lmpl !cit. I wll I deal first with the 
exp I lclt authorizations for the enactment of regulations that 
can be found In the Convent I on. 'I w i I I I ater turn to the 
question whether there are also lmpl left sources of such power. 
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Jbe Expltctt Powers of the Authority to 
Enact Rules, Regulattons and Procedures 

The basic provisions of the Convention which deal with the 
power to enact regulations are to be found In the articles 160, 
paragraph 2Cf)( I f) and 162, paragraph 2Co)C II) and In article 17 
of Annex II I. These provisions have to be read and construed In 
conjunction with each other, because article 17, paragraph 1 of 
Annex I II specifically refers to the aforementioned articles 160 
and 162 of the Convention. According to these provisions the 
"rules, regulatlons and procedures shal I relate to prospecting, 
exploration and exploltatlon In the Area and the fJnancJal 
management and Internal admlntstratlon of the Authority" [5]. 
The scope of this enabl Ing clause Is rather general and broad, 
but ft has, nevertheless, some external and Inherent I fmJts 
which wll I be considered later. Artlcle 17 of Annex I I I adds to 
th:s clause a catalogue of subject-matters on which regulations 
"shal I" be adopted, so that this catalogue may be Interpreted as 
an obligatory fist of regulatlons that must be enacted before 
the convent lonal system of exploration and exploitation can 
properly function [6]. The catalogue, however, Is expressly 
subject to an "Inter al la" clause, thus making clear that It Is 
not exhaustive. 

There are many other provisions In Part XI as wel I as In 
the Annexes I I I and IV of the Convention which specltlcal ly 
presuppose the existence of regulations on a certain subject 
matter for their appl Jcatfon or which at least Indicate that the 
Authority may regulate that subject matter In more detaJI. Some 
of these subject matters for regulatlon re-appear In the 
catalogue of article 17 of Annex JI f, while others do not [7]. 
There wll I then be a question of Inter pretation of the specific 
provision regarding whether prior enactment of a regulatlon wll I 
be Indispensable for Its appl !cation, and therefore obligatory, 
or whether It wll I be only optional . 

On the basis of an Interpretation of the relevant article 
of the Convention, we may distinguish between obi fgatory and 
optlonal regulations. Examples of the first kind of provision 
are article 4, paragraph 3 of Annex II I, requiring the criteria 
for the Implementation of the sponsorship requJrEments to be set 
forth In regulatlons of the Authority, or article 7, paragraph 2 
of Annex Ill, providing that the selection between competing 
appl (cations must be made on the basis of objective and non
discriminatory standards set forth In regulations of the 
Authority. Examples of the second kind are article 13, 
paragraph 14 of Annex Ill, on regulations that "may" be made to 
provide for financial Incentives to contractors, or artlcle 16 
of Annex Ill, which presupposes that regulations of the 
Authority may define the scope and content of the exclusive 
rights of the operator under a mining contr act In more detail. 

There are sane Isolated provisions In the Convention which 
refer to regulations of the Authority on subject matters beyond 
the ambi t of the enabl Ing clauses In the above-mentioned 
articles 160 and 162 and artfcle 17 of Annex II I. An example of 
this kind of provision fs artlcle 11, paragraph 3Ca) of Annex 
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IV, stating that the c111ount of the funds to be made avaJ/able by 
the states parties to the Enterprise for Its first deep sea 
mining venture must be determined In a regulation of the 
Authority drafted by the Preparatory Commission. The creation 
of flnanclal obi lgatlons for state parties certainly exceeds the 
regulatory power with respect to the "financial management and 
Internal administration of the Authorl1"y" mentioned In article 
17 of Annex I I I. This leads us to the general problem whether 
there are lmpl !cit, or even Imp! led, powers to enact regulatlons 
outside the scope of explicit enabl Ing clauses contained In the 
Convention. 

Imp! felt and lropl led Powers to Enact 
Rules, Regulations and Procedures 

An analysts of the question whether the Convention confers 
lmpl left or lmpl led powers to enact regulations must start from 
the general provision on the competence of the Authority 
contained In article 157, paragraph 2. This provision states 
unequivocally that the powers and functions of the Authority are 
those expressly conferred upon It by the Convention, but It adds 
that the Authority has such "Incidental" powers, consistent with 
the Convention, as are "lmpl left In and necessary for 0 the 
exercise by the Authority of Its powers and functions with 
respect to "activities In the Area." This prov ision -- which Is 
a product of a carefully negotiated compranlse -- must be 
Interpreted as fol lows: In principle there Is no power to enact 
regulations where no express author ity can be found In any 
provision of the Convention or Its Annexes. Thus, the 
regulatory power of the Authority has to remain within the scope 
of regulating the prospecting, explorat lon and exploltatlon of 
the mineral resources In the "Area" and there are no lmpl led 
powers by mere rel lance on an alleged general functional power 
to organize and control activities on the International sea-bed. 
It Is only within the ambit of a specific power or function of 
the Authority under an artlcle of the Convention that a power to 
enact Implementing or Interpretative regulations may be 
Inferred, on condition that such regulation Is lmpl lclT In and 
necessary for the proper exercise of the respective power or 
function of the Authority. Whether and to what extent the power 
of supplementary regu'iatlon and Interpretation ex ,fsts wl 11 
depend on the proper constructi on of the specific provisions of 
the Convention. 

This leads to the question whether there Is at least a 
general power of the Authority to enact Interpretative 
regulations with respect to any of the basic conditions of 
prospecting, exploratlon and exploltatlon lald down In the 
articles of Annex I I I of the Convention. I am rather hesitant 
to admit the existence of such a general power of Interpretation 
of the Convention -- I would rather regard It more In I lne with 
the basic provisions of the Convention on the competence of the 
Authority, and employ here again the test of whether an 
Interpretative regulation wll I be lmpl lclt In and necessary for 
the proper exercise of a power or function of the Authority 
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under an artlcle of the Convention. Certalnly, a regulatory 
power In this respect may be more easlly Justified than In the 
case of regu lations that purport to supplement or Imp lement 
provisions of the Convention. Two examples may ti lustrate this 
approach: 

1. Article 5 of Annex I I I of the Convention concern i ng th e 
transfer of technology does not contai n a clause referring 
to supplementary regulation by the Authority, but a legal 
basis for such regulatory power may, nevertheless, be found 
In artlcle 6, paragraph 3, where express reference Is made 
to"··· provisions of this Convention and the rules, 
regulatlons and procedures of the Authority, lncludlng 
those on undertakings concerning the transfer of 
technology." Even If this provision In Itself would not be 
regarded as a sufficient basis for Interpretative 
regulati ons covering the whole field of artf c le 5, there 
seems to be sufficient ground to sustain an lmpl felt power 
of the Authority to enact such regulations for the proper 
and predlctable appl !cation by the Authority of Its actions 
under the rather compl lcated system of articl e 5. 

2. On the other hand, article 22 of Annex I I I concerning the 
responslbll lty and I lab l l tty that might be Incurred by the 
Authority In the exercise of Its powers and function s or by 
a contractor In the conduct of Its operations Is a 
provision where Interpretative regulatlons by the Authority 
do not seem to be Justified for Its proper appl !cation. 
There is no specific power or functi on of the Authority to 
be clarlfled and the determination of wrongful acts, and 
their consequences, fa l Is rather within the province of 
Judlclal control by the International Tribuna l for the Law 
of the Sea. 

Limits of the Regulatory Power Under 
the Convention 
The review of the prov isions of the Convent ion has shown a 

rather broad legal basis tor the enactment of regulations and 
this seems to vest the International Sea-bed Authorlty with a 
wide discretion In supplement i ng and defining the provisions of 
the Convention. A closer look, however, reveals some notable 
I lmlts to the exercise of the regulatory power which wll I be 
found partly outside the enabl Ing clauses and partly within the 
legal context of the respective enabl Ing clause Itself. 

Restrfct!ons Resulting from the Limits 
of Competence of the Authority 
A general I Imitation of the regulatory power results from 

article 157 of the Convention which restricts the competence of 
the Authority to the organization and control of "activ it ies In 
the Area," that Is , of activities of exploration for, and 
exploitation of, the mineral resources of the sea-bed [8]. It 
fol lows from this provision that the regulatory power remains 
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confined to the regulation of matters connected with the 
economic exploitation of the mineral resources of the 
lnternatlonal sea-bed and taking place within that area. Thus, 
It would be outside the scope of the regulatory power of the 
Authority: 

(a) to regulate activities of states, or their nationals, which 
have no connection with the economic exploltatlon of the 
mlneral resources of the International sea-bed, even If 
they take place on the lnternatlonal sea-bed; 

Cb) to regulate the transport, processing and marketing of the 
mlnerals recovered from the International sea-bed In so far 
as these activities do not take place "In the Area;n 
activities of the Enterpr ise, however, In these fields may 
be regulated under the power of the Authority to regulate 
the Internal management of the Enterprise under article 17, 
paragraph 1 of Annex I I I and article 1, paragraph 2 of 
Annex IV. 

Article 135 of the Convention affirms that the powers of 
the International Sea-bed Authority do not affect the legal 
status of the waters superJacent to the Area. This lmpl Jes that 
the regulatory power of the Authority may not affect activities 
of states, or their nationals, In the waters superjacent to the 
International sea-bed area. The possible cont I let between mining 
activities on the lnternatlonal sea-bed area and other 
activities taking place on the International sea-bed or In the 
superJacent waters Is governed by the general prlnclple embodied 
ln article 147 of the Convention: al I such actlvftles must be 
conducted with reasonable regard tor each other [9]. The 
Authority has no power to regulate confl lets between deep sea 
mining and other activities with binding effect for states 
conducting such other activities. 

Article 143 al lows freedom of marine scientific research to 
states and their natlonals "In the Area," even If this research 
relates to the mineral resources therein, provided that such 
research does not assume the character of "prospecting" under 
article 2 of Annex II I. It fol lows that the International Sea
bed Authority has no regulatory power to regulate or restrict 
marine scientific research on the International sea-bed; It may 
only regulate research activities undertaken by the Authority 
Itself or under contact with the Authority. 

Specfttc Bes+cictloos Contafned lo the 
ProvJsJons of the Convention 

The various provisions of the Convention which authorize 
the enactment of supplementary regulations contain partly 
express and partly lmpl led restriction with respect to the scope 
of such regulatlons. In particular, It Is always necessary to 
examine whether such regulations may val Idly create new 
obllgatlons (or more stringent requirements than those already 
contained In the provisions of the Convention) or whether they 
must be confined to regulatlons of an Implementing or 
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Interpretative character. The fol lowing examples may II lustrate 
this: 

1. Article 17, paragraph 1 of Annex II I authorizes and directs 
the enactment of regulatlons relatlng to, Inter alla, the 
size of a mine site, the duration of a mining contract, the 
performance requirements under a contract, and the 
categories of minerals covered by the contract; paragraph 2 
adds a I 1st of criteria that should be reflected In those 
regulatlons. These criteria llmlt to some extent the scope 
of discretion In Imposing more stringent requirements on 
deep sea mining operations than are Justified under the 
appl !cable criteria. 

2. Article 4 of Annex II I deals with the qualification of 
appl lcants and refers In this respect to qualification 
standards set forth In regulations of the Authority. The 
article prescribes that such qual lflcatlon standards must 
relate only to the financial and technical capabll lty of 
the appl leant and his performance under previous contracts, 
thus excluding any standards which have no bearing on the 
financial or technlcal capabll lty of the appl leant. 

3. The regulation to define the criteria of national lty for 
determining the state or states that wll I have to sponsor 
the appl lcatlon Is expressly qua I If led In artlcle 4, 
paragraph 3 of Annex 111 as a mere "lmplementfng'1 

regulation. 
4. If a selectfon has to be made between competing appl fcants 

for production authorizations under the production 
I Imitation scheme of artlcle 151 of the Convention, article 
7, paragraph 2 of Annex I I I provides that a regulation must 
set forth objective and non-discriminatory standards for 
the selectfon. The succeeding paragraphs of that article 
define the criteria which are relevant for such selectlon, 
thus limiting the choice and content of the standards In 
such a regulation. 

Further restrictions to the exercise of regulatory power 
may result from general prlnclples of law and from the general 
pol fey directives contained In artlcle 150 and other provisions 
of the Convention [10]. The rule that the regulations relating 
to the approval of contracts, the selection of appl lcants, the 
Imposition of operational requirements, and the financial terms 
of contracts should be uniform and non-discriminatory vis-a-vis 
al I appl fcants, Including the Enterprise, has been expressly 
Inserted In article 6, paragraph 3, article 7, paragraph 2 and 
artlcle 13, paragraph 14 of Annex I. It may be regarded as a 
general rule which fs also appl fcable In those cases where It 
has not been speclffcal ly referred to [11]. It Is true that 
there are some provisions that al low more favorable treatment 
for developing states or that grant the Enterprise a pr iority. 
However, these cases are exceptions to the rule. This 
Interpretation Is In harmony with the pol Icy directives 
contained fn the articles 148 and 150 of the Convention, whfch 
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al low the promotion of the participation of developing states In 
deep sea mining activities only In those cases where this Is 
speclflcal ly provided for In the Convention, as wel I as with 
article 12 of Annex I I I, which subjects the Enterprise generally 
to the same legal regime as other contractors. 

TO WHAT EXTENT MAY REGULATIONS MAKE OBJECTIONABLE 
PROVISIONS OF THE CONVENTION t-OHE ACCEPTABLE? 

Clearly, the regulations of the Authority may not change 
the content of the provisions of the Convention and, as 
subordinate legislation, they must ranaln within the scope of 
those provisions. However, as the objections raised against 
some elements of the International sea-bed regime result to 
quite an extent from uncertainties as to how these provisions 
wit I be appl led In practice, the enactment of regulations that 
more clearly define, or even restrict, the scope of the 
appl !cation of such provfsfons may render than more accept able. 
This may enhance the prospects for eventual universal acceptance 
of the International sea-bed regime. The range of the 
regulatory power of the Authority Is broad enough to modify, or 
Interpret, objectionable provisions In this direction without 
deviating from their object and purpose. 

The fol lowing examples relating to such sensitive and 
controversial Issues as the right to a mining contract, the 
obi lgatory transfer of technology, and the flnancfal terms of 
the contract wll I demonstrate what opport unities are open 1n 
this respect. 

Jbe Right to a Mining Contract 
The Convention provides that appl !cations to the Authority 

for a mining contract must be Judged solely on the basis of the 
techn I ca I and f I nanc I a I capab I I Jty of the app 1I I cant. If 
recommended favorably In this respect by the Legal and Technical 
Commission, the appl (cation wit I have to be approved un'iess the 
Council unanimously decides otherwise [1 2] . Although these 
provisions seem to offer a reasonable guarantee that technically 
and financially sound appl !cations wll I be approved, It Is stll I 
felt that In the del lberatlons of the Legal and Technical 
Commission appl !cations may be delayed or even turned down for 
pol ltlcal or other Improper motives, particularly In those cases 
where a selection has to be made between competing appl !cations; 
they may also be burdened with unduly restrictive and unexpected 
operational requirements. To dissipate these apprehensions, the 
regulations governing the consideration of app l !cations In the 
Legal and Technical Commission [13] should, Inter al la, lay down 
exhaustive criteria for determining the technical and financial 
capabll !ties of an applicant, define precise standards for an 
eventual selection between competing appl !cants, provide fixed 
time I lmlts for the consideration of an appl lcatfon, restrict 
the Imposition of technical or environmental requirement 
additional to those already prescribed In the relevant 
regulations, and direct the Commission to hear the appl leant 
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before It decides on his appl lcatlon and to Inform the appl leant 
of the reasons In case of a negative recommendation. Such 
regulations may give the appl leant more assurance that his 
appl fcatlon wll I be properly handled and his right to a mining 
contract respected. 

Transfer of Technology 
Article 5 of Annex II I of the Convention provides for the 

mandatory transfer to the Enterprise of the technology used by 
the contractor In his mining operations If the Authority so 
requires because the Enterprise Is unable to obtain the 
necessary technology In the open market [14]. Although the 
optfona 'I right of the Authority to require a transfer of 
technology Is I lmlted to the Initial phase of Enterprise 
operations (I.e., untll the tenth year after the commencement of 
Its commercial production) [15] and although the transfer can 
only be required under license and other appropriate 
arrangements on "fair and reasonable commercial terms and 
conditions" [16], there are stll I strong objections In 
Industrial circles against this element of the lnternatlonal 
sea-bed regime. It Is feared that the obi lgatory transfer of 
technology might lead to the undersel llng of valuable Industrial 
property, to competitive disadvantages In the Industrial market, 
or even to disguised expropriation. These apprehensions may be 
dissipated to a conslderable extent If In an Interpretative 
regulation the ambiguous term "fair and reasonable commercial 
terms and conditions" would be clarified, In particular with 
respect to the relationship between the "commercial" and the 
"fair and reasonable" criteria for determining the price of a 
transfer. It would certainly be very helpful It It were made 
clear that the adjective "fair and reasonable" does not carry 
with It the obi lgatlon to reduce a transfer price that has been 
properly calculated on a cost and reasonable profit basis and 
that It Is meant to exclude excessive pricing to maintain a 
monopol lstlc position or other Improper considerations. 

Ibe Frnancra1 Terms of Contract 
The financial obi lgatlons of a contractor under article 13 

of Annex II I of the Convention are rather burdensome and also 
quite rigid. They do not allow much variation, except that 
there are some Incentives for the development of deep sea mining 
In general or for promoting Joint ventures between national 
contracTors and the Enterprise [17]. The mining Industries 
regard this financial' system as nearly prohibitive; tt may wel I 
be that the present conditions In the metal markets and the 
rising cost estimates for deep sea operations wll I make mining 
ventures not economlcal ly feasible In the near future unless 
heavily subsfdtzed by national governments. This situation may 
add to the reluctance of the deep sea mining states to ratify 
the Convention. It would help to meet this situation If 
regulations even now were to deftne the conditions tor lowering 
the ftnancfal obi fgatlons of contractors and the amount of 
reduction guaranteed In such cases. One might even contemplate 
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exempting contractors, wholly or partly, from the payment of 
contributions In the Initial phase of their mining operations. 
This could be accompl lshed In the same way as with respect to 
the Enterprise, which Is already exempted under article 10 of 
Annex IV to the Convention. 

These, then, are a few suggestions on ways In which 
appropriate regulations of the Authority could make the 
International sea-bed regime of the Convention more acceptable, 
or even attractive, and thus Improve the prospects tor the 
universal acceptance of the Convention. 

NOTES 

1. The Preparatory Commission was establ lshed by 
Resolution No. I of the Third United Nations 
Conference on the law of the Sea, Annex I to the Ftnal 
Act of the Conference); The Commission's first 
session was convened from March 15 to April 8, 1983, 
as the requirement of at least 50 signatures to the 
Convention (paragraph 1 of the Resolution) had been 
met already on December 10, 1983. 

2. Article 308, para. 4 of the Convention. 
3. Articles 161, para. 8(d) and 162, para. 2(o). 
4. U.N.Doc.LOS/PCN/3 of (April 8, 1983). Paragraph 4 In 

the Consensus Statement of Understanding reads as 
fol lows: "When adopting Its rules of procedure as 
provided for In paragraph 4 of Resolution I, the 
Preparatory Commission shal I ensure that al I decisions 
which In the Convention require consensus, tncludtng 
decisions requiring consensus under art icles 160, 
2(e), 161 and 162 and Annex IV, article 11, 3, shat I 
also require consensus In the Preparatory Commission. 
This does not preclude the posslblllty of the 
Preparatory Commission deciding that other matters of 
substance may also be decided by consensus." 

5. Article 160, para. 2(f)(II) refers also to regulations 
relating to the transfer of funds (e.g., part of the 
net Income) of the Enterprise to the Author ity. This 
Is of no Immediate relevance to the present stage of 
the establ lshment of the lnternatlonal sea-bed regime. 

6. Artlcle 17, para. 1 contains -- apart from a genera l 
power to enact administrative procedures relating to 
the prospecting, exploration and exploitation In the 
Area -- a list of 14 Items of mining operations In the 
Area to be regulated and 3 further Items concerning 
flnanclal matters. 

7. Examples of the latter category are the fol low Ing 
provisions In Annex II I: article 7 (selection between 
competing appl !cants); article 9, para. 3 (contracts 
and Joint ventures with the Enterprise); and article 
13, para. 1 (financial terms of contracts). 
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8. See the definition of 11actlvltles In the Area" In 
article 1, para. 1, sub-para 1 and 3 of the 
Convention; para. 1 reads: "'Area' means the sea-bed 
and ocean floor and subsoil thereof, beyond the I lmlts 
of natl ona I Jur I sd I ctl on;" para. C 3) reads: 
"'Activities In the Area' means al I activities of 
exploration for, and explottatlon of, the resources of 
the Area. 11 The term "resources" Is defined In artlcle 
133: "All sol Id, I lquld or gaseous mineral resources 
In situ In the Area at or beneath the sea-bed, 
lncludtng polymetatl le nodules." 

9. Article 147, para. 1 and 3. Arttcle 147, para. 2 
subjects only those lnstal latlons on the sea-bed to 
the Jurisdiction of the Authority which are emplaced 
and used for carrying out 11actlvtttes In the Area" as 
defined In artlcle 1 (note 8 above); thus, the 
Authority has no competence to regulate the 
emplacement and use of lnstal latlons on the sea-bed 
for other purposes. 

10. Article 13, para. 1 of Annex II I contains a I 1st of 
objectives that must guide the Authority In adopting 
rules, regulations and procedures concerning the 
flnanclal terms of a contract. 

11. This Interpretation ls In harmony with the Declaration 
of Principles for an International sea-bed regime 
(Resolution No. 2749 CXXV) of December 17, 1970, of 
the General Assembly of the United Nations), which 
states In Its paragraph 5: "The area shal I be open to 
use exclusively for peaceful purposes by all States 
whether coastal, or landlocked, without 
discrimination, In accordance with the lnternatlc~al 
regime to be establ !shed." The preamble of the 
Convention refers speclflcal ly to the prlnclples of 
this Declaration. 

12. Articles 4, para. 2 and 6, para. 2(b) of Annex II I; 
articles 162, para. 2CJ) and 165, para. 2Cb) of the 
Convention; the other conditions which must be 
fulfil led before an appi icatton has to be approved 
(e.g., sponsorship by the competent government; 
observance of the anti-monopoly llmltatfons) do not 
relate to the qualifications of the appl leant. 

13. Article 163, para. 11 provides for regulations 
concerning the decision-making procedure In the Legal 
and Technical Commission of the Authority. 

14. Artlcle 5, para. 3 of Annex I II. 
15. Article 5, para. 7. 
16. Artlcle 5, para. 3Ca). 
17. Article 13, para. 14 of Annex I I I. 
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DISCUSSION ANO QUESTIONS 

RENATE PLATZOEDER: I now open the floor for discussion. 
The first speaker on my list Is Professor Betchov. 

ROOERT BETCHOV: am a physicist. In times of war 
governments can ask me to build atom bombs and In times of peace 
universities ask me to teach about meteorology or large 
computers. As a human being, I bel !eve In the ancient precept 
of the Vikings: "The land must be ruled by law and not wasted 
by war." 

This Is the reason why I have Joined an organization of 
private citizens dedicated to the search for something stronger 
than the United Nations. We have a vision of a World Federal 
Authority. It would have a General Assembly where the votes 
would be distributed according to the population of the member 
nations and according to their Industrial power. 

How does this relate to the International Sea-bed 
Authority? 

About three years ago, we wrote to a few governments and 
suggested weighted voting for the Sea-bed Authority. I proposed 
an Assembly where 160 nations have a minimum of one seat. In 
addition, one hundred seats would be allocated In proportion to 
population and one hundred seats In proportion to Industrial 
power. The results are condensed In a table which I would I Ike 
to see Included In the proceedings of this meeting. 

As a measure of Industrial power, I looked at the G.N.P. 
tables of the I.M.F. and at an Index I lsted In Soviet 
handbooks. However, I preferred the tables for annual energy 
consumption given In the U.N. Statistical Yearbook. This seems 
the best scale, until a better measure of Industrial power Is 
found. 

Thus, the USA, the USSR and China would each have about 30 
votes and sane 50 African nations would together have some 60 
votes. These figures could be updated each year and the formula 
can be used, even If major nations do not Join the organization. 

The reply from governments amounted to this: "Thank you, 
Professor, for your brll llant proposal. Do not cal I us, we wll I 
ca I I you." 

At present, It seems that most nations wil I ratify the 
Convention and that the Sea-bed Authority wll I come to llfe. 
However, the USA and some other nations may not ratify. Thus, 
It may be desirable to create a "Sea-bed Managing Agency," 
receiving powers from the Enterprise, as wel I as from the 
relu<;,tant nations or from sane transnational corporations. I 
can Imagine a board of directors presiding over the actual 
mining operations In which each nation entrusts one of the board 
members with Its voting rights under a weighted voting formula. 

In this way the sea-bed could be treated as a common 
heritage, until al I nations have ratified the Convention. Such 
a solution would also create a unique precedent and constitute 
one more step to global order. The planet must be ruled by law 
and not be devastated by war. 
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APPENDIX I 

WEIGHTED VOTING FOR A SEA-BED MANAGING AGENCY 

Each nation has at least one vote and the total number of 
votes Is fixed at 360. One half of the remai ning votes Is 
al located on the basis of pop ul ation and one half on the basis 
of Industrial power, measured In TEC units (Ton Eq uivalent Coal, 
Energy Consumption Tables, U.N. Statistical Yearbook). This 
means about one vote per 40 mil lion people and one vote per 80 
mtl I Ion TECs. 

In an Assembly each vote corresponds to one seat. In a 
Council of 36 directors, each group of ten votes corresponds to 
one seat. In a board of directors, each nation could entrust 
one board member with Its voting cred its. 

Number of Seats in 
Nations Nations Votes Council 

USA 1 33 3 
USSR 3 24 2-3 
East Europe 6 14 1-2 
China 1 29 3 
lndla, Pakistan 2 20 2 
Japan 1 8 1 
Brazil, Mexico, Venezue la 3 11 1 
FRG, UK, France, Italy 4 20 2 
Western Europe, various 20 30 3 
Canada, Austra l la , New Zealand 3 8 1 
Africa 55 67 6-7 
Asia, various 31 ~ ~5 
Latin America, various 32 38 4 
Middle East 10 12 1 

TOTAL 172 360 36 

HENRY DARWIN: The meeting here today and through th is week 
Is discussing the future of the Convention and the first paper 
this morning gave one viewpoint on some problems In the deep sea 
mining regime. Any discussion of the future of the Convention 
must take account of al I viewpoints and I would, therefore, I Ike 
to enlarge the debate a I lttle by speaking -- very brief ly in 
order to al low others time -- about problems which my country, 
the United Kingdom, sees In the deep sea mi ni ng regi me. 

The United Kingdom has made It clear that there are a 
number of problems for It, created by aspects of this Convention 
which It can not accept. Part XI and Its annexes are highly 
complex and In a number of Important respects -- In our view 
contain undesirable features. For example, the proposed sea-bed 
regime would establ !sh a disproportionately weighty structure 
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for the Sea-bed Authority. It would Inevitably Involve a large 
financia l commitment in order to support the Authority as wel I 
as the Enterprise. There are serious difficulties with the 
provlsions for transfer of technology and also In the review 
clause. And we are not alone In finding these elements 
unacceptable. 

At the same time, It is recognized that there would be 
great advantage if the regime could evolve so as to become more 
generally acceptable. It Is not too late to try to bring this 
about, though It may not be easy. Some of the solutions Involve 
a change or modification In what Is currently envisaged and it 
may be necessary to find new mechanisms for accompl lshlng that 
kind of change. But It Is our hope that others wll I think It 
worthwhile continuing to seek sotutlons which wll I attract to a 
sea-bed regime those with a capacity to undertake sea-bed 
operations and which wll I Insure that within that framework 
these resources are In fact put Into circulation. The United 
Kingdom has made It plain that It wishes to work with the 
International community to achieve a system for sea-bed mining 
whlch Is generally acceptable and workable and It Is with this 
aim that the delegation of the United Kingdom wll I be returning 
to Kingston In August. 

l was glad to detect a certain openness In quite a number 
of statements made here: for example, in the remarks of the 
distinguished Foreign Minister of Norway -- the country to whom 
we are so Indebted for this excel lent meeting -- and In the 
remarks of Ambassador Koroma yesterday when he spoke of the 
Preparatory Commission as a posslble vehicle for finding 
solutions. After al I, the 1970 Dec laration of Principles did 
say that the regime was to be establ I shed by an Internationa l 
treaty generally agreed upon and that Is not quite what happened 
at the Conference. If al I opportunities are properly taken up, 
It must be possible to achieve a more generally acceptable deep 
sea mining regime and thus to achieve a more generally 
acceptable Convention, which was the aim of the whole 
Conference. 

TIJLLIO TREVES: I would I Ike to make Just one point. The 
PIP Resolution raises one problem that could become urgent next 
year. Only signatory states are entitled to participate as 
certifying states in pioneer activities under that Resolution. 
What about acceding states? If the Convention does not enter 
Into force before December 10, 1984, and If, consequently, the 
Preparatory Commission and the PIP regime continue to function 
after the time I lmit for signing has elapsed, It may wel I happen 
that some of the states which are possible certifying states and 
have not yet signed the Convention, wll I wish to accede to It. 
Wil I they be entitled to enjoy the privileges of certifying 
states? 

Last year in the Drafting Committee a proposal to mention 
accedlpg states among possible certifying states did not 
succeed. This does not seem to be decisive for holding that 
acceding states are not entitled to be certifying states. The 
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debates In the Drafting Committee are off the record and It 
seems clear that the proposal was rejected because It was held 
to be Inappropriate for the Drafting Committee to deal with It. 

If one considers that acceding states are entitled to 
participate In the Preparatory Commission -- which Is the main 
body In charge of the PIP regime -- It seems Incompatible with 
the system of the Resolutlon to hold that states mentioned In ft 
as possible certifying states can not get Into that position 
when they accede. Indeed, accession Is an Indication of a much 
deeper commitment to the Convention than signature. 

RENATE PLATZOEDER: Thank you. now cal I on Finn 
Seyersted of the University of Oslo for a comment. 

FINN SEYERSTED: Over the last decades we have seen an 
enormous extension of nationa l Jurisdiction over what used to be 
the high seas, part ly because there was no way to exercise 
effective fnternatfonal contro l as necessitated by technlcal 
developments. It Is Important now to develop an International 
Jurisdiction In order to preserve the remaining parts of the 
high seas as truly Internationa l and In order to make the 
principle of the common heritage of mankind a real one. As has 
been pointed out earl ler In the debate, this pr lnc lple should 
apply, not only to the International sea-bed area, but also to 
outer space. 

However, It may prove Impossible to confer extensive powers 
upon International organs If they are going to work under the 
prlnclple of one-nation one-vote. This Is a beautiful principle 
for the traditional type of intergovernmental organizations that 
make non-binding recommendations to their member states, but ft 
Is problematic when we are faced with an organization exercising 
extensive real powers. States are too different In size as wet I 
as In practtcal activities In the flelds concerned. It Is easy 
for smal I countries I Ike mine, with four mil lion Inhabitants, to 
ratify the Convention -- as we wit I do. But It Is 
understandable that big countries have difficulties. 

So far these dffffcultles have been circumvented by tricks, 
while maintaining nominally the principle of one-nation one
vote. In the UN Security Council, for example, the five big 
powers have a right of veto, which Is unfair and arbitrary as ft 
divides states Into two classes. Moreover, It curtails the 
possibl I lties of the Councl I to act because frequent 'ly no 
decisions can be made. 

In the International Sea-bed Authority other devices have 
been used. The Assembly -- which Is the 11 supreme" organ with 
al I members represented -- has no real powers. These are vested 
In a Council of restricted membership, with a few states having 
In fact guaranteed seats. Moreover, by providing tor decision 
by qua l If led majority, an attempt Is made to ensure that no 
Important decisions are taken contrast to the wll I of a powerful 
group of states. The disadvantage ls the risk of being unable 
to make the necessary decisions. 
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The best system appears to be that of weighted voting. 
This method has been adopted In the European Communities, where 
the weighted votes agreed upon represent a compromise between 
the principle of one-nation one-vote and each state voting In 
proportion to Its population. Another example of weighted 
voting can be found In International satel I lte telecommunication 
organizations I Ike INTELSAT, INMARSAT and EUTELSAT. Here, each 
member has an Investment share In accordance with Its use of the 
system, and Its voting strength Is large ly In accordance with 
that Investment share. The Investment shares are revised 
regularly In accordance with the actual use of the system, thus 
avoiding the laying down of fixed voting percentages In the 
convention. 

It Is now too late to Introduce a new voting system In the 
law of the Sea Convention. One must try to find a solution -
permanent or temporary -- within the framework of the text as 
Its stands. HOW"ever, ff this does not prove possible and If we 
do not succeed In making the Convention work as It stands, we 
must In due time consider amendments. And then we must consider 
Introducing a weighted voting system. If we do not do so, we 
risk further extensions of national Jurisdiction -- and our 
oppor t uni t y for establ lshlng the common heritage of mankind wil I 
be gone. 

The International Sea-bed Authority Is no consultatlve 
organization making recommendations to states. It has broad 
powers to make decisions binding upon states and lndlvtduals. 
We wil I most I lkely need to develop these powers further in the 
future so as to make them effective and to take care of future 
needs. In that case states must be given Influence according to 
their size and capacity to exploit the sea-bed at any given 
time. Dr. Betchov has already circulated to sane of you a 
Concrete example of how such a system could look. 

Ftnal ly, I would I Ike to say two words on the lega l basis 
of the common her itage of mankind, which has fts main 
appl !cation In respect of the high seas and outer space. In 
respect of both of these areas the United Nations has stated In 
resolutions and conventions trat they may not be subject to 
national occupation. This principle we want to uphold. But I 
emphasize that ft precludes only natJonal occupation. We may 
need an (ntecnatlonal occupation. If we can elaborate an 
International regime supported also by the bigger states, an 
International sea-bed authority -- with a Just and real fstlc 
voting system -- could assume legal powers over the sea-bed 
entftl Ing ft to enact regulations binding even on those few 
states that might not ratify the Convention. 
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LUNCHEON SPEECH 



BERNARD OXMAN: Our luncheon speaker today represented Srr 
Lanka at both the U.N. Seabed Committee and the Third U.N. 
Conference on the Law of the Sea. He played a pivotal role In 
preparing the Declaration of Prlnctples governing the seabed 
beyond national Jurfsdtctton and tn the efforts to gtve 
substance to those principles In the Convention. Former Legal 
Advisor to the Min istry of Foreign Affairs and Defense of Sri 
Lanka, he Is currently the Secretary-Genera l of the Iran-United 
States Claims Trtbunal. I t Is a great honor to Introduce Mr. 
Christopher Pinto. 
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THE UNITED NATIONS CONVENTION ON THE LAW OF THE SEA AND TiiE 
NEW INTERNATIONAL ECONOMIC ORDER: 

INTERDEPENDENCE AND INTERNATIONAL LEGISLATION 

M.C.W. Ptnto 
Iran-United States Clalms Tribunal 

My address to you today wll I attempt to deal with the 
interdependence of al I of the states of the world community and 
the significance of that fact or principle for the process of 
International legislation. It ts to me the theme that connects 
most closely the Convention on the Law of the Sea and the New 
International Economic Order. 

Recognition of the prlnctple of Interdependence is as old 
as the great rel lglons of the world and as modern as the New 
International Economic Order. It Is based on recognition of a 
more fundamental principle that we might term "reciprocity" -- a 
prlnclple that I ies at the root of al I forms and expressions of 
so I I dar I ty. 

In the field of International law as wel I the principle Is 
of considerable antiquity. The great Spanish Jurist Suarez has 
said: 

Mankind, though divided Into numerous nations and 
states, constitutes a pol ltlcal and moral unity bound 
up by charity and compassion; wherefore though every 
republ le or monarchy seems to be autonomous and self
sufficing, yet none of them Is, but each of them needs 
the support and brotherhood of others, both In a 
material and a moral sense. Therefore they also need 
some common law organizing their conduct In this kind 
of society. 

A decade later Hugo Grotius -- regarded by many as the 
father of modern International law -- said: 

There Is no State so powerful that It may not some 
time need the help of others outside Itself, either 
for purposes of trade, or even to ward off the forces 
of many foreign nations united against It. In 
consequence we see that even the most powerful peoples 
and sovereigns seek al I lances. 

Suarez had spoken of the need for "some common I aw 
organizing their conduct In this kind of society." What are the 
characteristics of that "common law"? A prel lmlnary answer was 
offered In our own day by the Chilean Jurist Alvarez. In his 
Individual opinion In the Anglo-Norwegian fisheries Case Judge 
Alvarez said: 

The starting point Is the fact that, for the 
traditional Individual 1st regime on which soclal I lfe 
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has hitherto been founded, there Is being substituted 
more a new regime, a regtme of Interdependence, and 
that, consequently, the law of soclal Interdependence 
Is taking the place of the old Individual Jstlc law. 

The characteristics of this law, so far as 
International law Is concerned, may be stated as 
fol I ows: 
(a) This law governs not merely a community of 

States, but an organized International society. 
(b) It Is not exclusively Juridical; It has also 

aspects which are pol JtJcal, economic, social, 
psychologlcal, etc. It fol lows that the 
tradltlonal distinction between legal and 
pol ltlcal questions and between the domain of law 
and the domain of politics Is conslderably 
modified at the present time. 

(c) It Is concerned not only with the del Imitation of 
the rights of States but also with harmonizing 
them. 

(d) It particularly takes Into account the general 
Interest. 

Ce) It also takes Into account al I possible aspects 
of every case. 

(f) It lays down, besides rights, obi lgatlons towards 
Jnternatlonal society: and sometimes states are 
entitled to exercise certain rights only If they 
have compl Jed with the correlative duties. 
(TJtle V of the "Declaration of the Great 
Principles of Modern International Law" approved 
by three great associations devoted to the study 
of the law of nations). 

Cg) It condemns abus de drolt. 
(h) It adapts Itself to the needs of International 

llfe and develops side by side with It. 

Judge Alvarez was ranarklng the close of an era during 
which the majority of norms of lnternatlonal law were concerned 
with the adjustment and I Imitation of national sovereignties and 
their clalms to Jurisdiction, an era when the most general 
substantive prlnclple of International law was that a state was 
legally free to act In any way It pleased (Alvarez' 
"lndlvldual Jstlc law"), except to the extent that that act was 
contrary to one or other of the positive norms of International 
law, norms that consisted malnly, If not wholly, of 
prohlbltlons. 

Despite Alvarez' earnest attempts to secure general 
recognition of a concept of a "law of social Interdependence," 
the Court Ignored It; nor did the theme seem to hold much 
Interest for scholars, although there were some notable 
exceptions. One reason for this lack of enthusiasm may be that, 
to a lawyer, the scope and context of a "law of social 
Interdependence" would seem far from clear. Of what relevance 
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ts It to his tamll tar fteld of rules and norms derived from 
custom, treaty or Judlctal decision? Can It be fitted Into 
arttcle 38 of the Statute of the lnternattonal Court of Justice? 
The answer to these questions woul d probably be In the negative. 

While Alvarez' law of soclal Interdependence awaited 
development, events at the United Nations began to focus 
Interest on si milar themes. Stimulated by the shock experienced 
In the wake of the so-cal led 11ol I crlsls, 11 the General Assembly 
of the Un i ted Nations adopted tn quick succession the 
Declaratlon on the Establ lshment of the New International 
Economic Order, th e Charter of Economic Rights and Duties of 
States ( 197 4) , and a Reso I ut I on anti t I ed "Development and 
I nternatl ona I Econom I c Cooper at I on" { 197 5), In a I I of wh I ch 
"Interdependence" was a centra l theme. But the shock waves 
faded fast, as did the brief vision of "Interdependence" It had 
compel led. Rather than accept the fact of Interdependence and 
apply human Ingenuity to the e laboration of Its laws, those 
principally concerned preferred to return to the more famll tar 
strivings toward national or regional self-sufficiency, 
assuming, as they were entitled to do, that new technologies In 
energy production would bury the spectre of interdependence 
equated, as always, with undestrable "foreign dependence." The 
term "Interdependence" was moved off the centre of the stage. 
The term "New International Economic Order" came to be regarded 
by some as a part of Third World Jargon to be e l lmlnated from 
any more respectable broadly negotiated statements Issued by the 
United Nations. 

And so another opportunity for a closer look at what 
lmpl lcatfons the law of social Interdependence might have for 
International law was lost. But not quite. While the torch of 
the New International Economic Order burned brightly In the mid
sevent ies , a spark from It had Ignited another flame: It had 
Inspired many countries represented at the Third United Nations 
Conference on the Law of the Sea. Being a Conference on law, 
with legislation as Its aim and convened In part·to draw up a 
regime based on "the common heritage of mankind," the Conference 
absorbed the notion of interdependence and associated themes 
from the New International Economic Order as more grist for Its 
legal mil I. In the result the new law of the sea, both in Its 
rules and In Its Institutions, reflects a first, tentative 
attempt to draw out the legal content of what Judge Alvarez had 
ca I I ed the "I aw of soc I al Interdependence." 

Without e laboration for lack of time I suggest to you six 
principles, some leglslattve, some substantive, derived from the 
Convention on the Law of the Sea, which may represent the legal 
content of a 11 1 aw of soc I a I Interdependence:" 

1. The principle of universe! lty whereby al I states must have 
the opportunity to attend and participate In internatlonal 
law-making processes In which, In the i r perception, their 
legal, pol ltlcal, economic or other Interests are Involved. 
This principle recognizes what has long been recognized In 
mun icipal law: that groups, however wel I-Intentioned and 
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however technlcal ly and financially qual I fled, but lack Ing 
a representative character freely conferred on them, can 
not val Idly enact laws binding upon the communlty of states 
or affecting their Interests. 

2. A hot fstlc approach to Issues rn the tnternattonal law
making process. This tmplles that the formulation and 
aggregation of Issues Is a vltal part of the International 
law-making process and that new International law on a 
parttcular subject should not be evolved piecemeal, a part 
at a time. The law as a~, after due consideration and 
negotiation of as many of Its aspects as can be conceived 
by the legtslators at the time, must emerge as an 
Integrated and balanced set of rules. 

3. The pclocJple ot dectsfon-maklng by consensus-oriented 
..c..u.utS· These rules require the leglslators to make al I 
efforts possible within an agreed time-span to reach a 
conclusion that does not evoke the formal objection of any 
state or group of states. As a complementary principle, 
designed to protect the efficiency of the system, where 
such "consensus" cannot be reached In the time-span agreed, 
a decision on the basis of one-state-one-vote wtl I 
determine the Issue. This Is seen as the development of 
the constitutional principle of majority rule to permit the 
maximum Impact of minority views short of the veto. 

4. The prlnclple of sharing and Integration which would 
require the widest posslble spread of the benefits of 
resources, Including technology and scientific knowledge, 
to al I countries with a view to their rapid Integration 
Into a global economy. This Is seen as the evoluttonary 
development of earl ler principles based on the rigid 
exclusiveness of property r ights which retarded such 
Integration. 

5. The principle of cooperation which would require al I states 
to collaborate with one another even when a position of 
relatlve economic strength and legal security might support 
a pol Icy of no-action. This Is seen as an evolutionary 
development away from rules based exclustvely on 
unregulated competition, with the winner taking al I, and 
subject only to rules prohibiting action which would In an 
active sense cause physical damage to another state. 

6. The principle of non-rectpcocal conduct which would require 
benefits from resources to move to those In need of them 
without necessarlly requiring a material equivalent In 
exchange. This ts seen as an evolutionary development away 
from earl fer rules based on a narrow mutual tty as the basis 
of contract. 

"But wart," say our friends from the North, "stop talking 
In general ttles. Perhaps we have no partlcular fault to find 
with these principles. On the other hand, we do not I Ike the 
way they are reflected In the Convention on the Law of the Sea. 
We wander In fact whether they are reflected there at al I and 
whether the Convention does not, on the contrary, subvert than. 
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A genuine and practical expression of such prlnclples ought to 
provide for equal sharing not merely of benefits, but also of 
responslbll ftles. The Convention must al low adequate scope for 
the only productive force known: free enterprise, fueled by 
competition and the profit motive." 

At this point we should examine for a moment the law-making 
process as developed at the Conference on the Law of the Sea, 
developed under pressures generated by the character of the 
modern community of states, as wel I as the origin of that 
process In the nature of International law. International law 
Is a law designed to be self-enforcing or, to put It another 
way, designed to regulate Interstate relationships without the 
use of force In an "acephalous" society, a society with no 
central governing authority. It Is a law destined to be 
observed because of Its very rationality, because the feel Ing 
has arisen that It .Q.Ugb1 to be observed, because not to observe 
It would mean regression to unreason and chaos. But the 
reasonableness of a particular rule of lnternatlonal law must be 
perceived by al I or the overwhelmlng majority of the community. 
The law-making process must produce rules that In the perception 
of al I participants, or the overwhelming majority of thEITI, 
appear to be rules that wll I bring the greatest good to the 
greatest number, while not leavlng without recourse any who 
might be adversely affected thereby. For It Is the al I
Important perception of what Is acceptable that dominates In 
this, as In any other democratic process. On that perception Is 
based the acceptance of states and from that acceptance Is 
derived the binding force and vlabll lty of this kind ot law. 
The prlnclple Is not really new, but the days are no more when 
acceptance by a handful of princes determined the rules 
affecting half-remembered nations and regions of Asia and 
Africa. Those nations themselves now Insist that the only law 
that they can be expected to observe Is that In the making of 
which they themselves have participated and that Is perceived as 
acceptable. 

But to return to the process, acceptance Is essential to 
the utfl tty of a self-enforcing law and perception of the law as 
acceptable Is the basis of that acceptance. The nature of the 
perception Is determined by the foreign pol lcles of the states 
as charted by their domestic pol Icy-making organs. Foreign 
pol Teles are often a reflection of a domestlcal ly appl led 
Ideology, but this Is by no means an Invariable circumstance. 
Again, It may often happen that positions taken by one state may 
appear to others to be hurtful to that very state and Its 
people, but that assessment Is not relevant In the leglslatlve 
process, except that It generates reasoned attempts at 
persuasion at the stage of negotiation. The only datum of which 
practical account can be taken at a law-making conference Is a 
state's representative's perception of what Is acceptable and 
what the commun ity as a whole bel leves ought to be binding as 
being of the highest attainable benefit for the greatest number. 

And so the art of the modern law-making conference Is to 
bring about a synthesis of different perceptions of pol Icy-
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makers and representatives, perceptions based upon widely 
different degrees of Information avallabll lty and molded by 
different phllosophles and Ideologies. At the Conference on the 
Law of the Sea, a major task of the negotiators was to resolve 
ldeologlcal conflict by creating a regime for sea-bed mining 
that would al low sufficient, It not uni lmlted, scope for the 
expression of al I Ideologies In the Interest of continued 
International harmony -- a regime that would take Into account, 
to a certain degree, every basic philosophy and do so In such a 
way that no serious violence was done to any. This was 
essential In order to secure a coalescence of perceptions as a 
foundation for acceptance of the regime. As an Inter
governmental Conference required to deal with a var iety of 
Ideologies, It could not afford the luxury That most national 
legislatures enjoy: that of enacting a law or working out a 
legislative progran that Is Inspired by a single Ideology or 
social or economic philosophy. This legislative assembly was 
required ~o work In several Ideological dimensions at the same 
time and, undismayed, seek to reconcile them. The object was 
reconcll latlon with Justice accorded to al I points of view, none 
of which could be conceded to have a monopoly of r ightness. The 
obJect was a workable regime within which competing Ideologies 
and economic systems could persist at the national level and 
demonstrate their efficacy In securing benefits at the 
International level for the community as a whole. 

Let us examine an example of the reconcll fatten of 
conflicting approaches concerning a central Issue: consider 
"control" as the principal attribute of governmental 
Intervention In the cause of social Justice, as contrasted with 
"no control" as the chief feature of a system which alms at 
benefiting the greatest number through encouraging and 
protecting free and competitive enterprise. The challenge of the 
Conference was to evolve a regime which the adherents of both 
approaches might be able to accept. Let us recal I again why It 
Is necessary to become engaged In coming to terms with this 
apparent contradiction: because this Is an exerctse In 
International leglslatton. The result must be "Inclusive," 
rather than "exclusive;" It must win adherents, not al lenate the 
thinking of some, Injure the pride of others or make th em feel 
that the world Is out of step with than; and It rnust · avold as 
far as possible Implications of value Judgments concerning the 
"rightness" of any Ideology. What other approach Is possible? 
Postpone al I law-making until the world adopts a single 
Ideology? Allow the leglslatlve process to continue 
lndeflnftely, while domestic pol lcles change and change again? 
Surely, neither alternative Is a practical one. 

How does the Convention deal with the Issue of "control" as 
contrasted with "no-control?" Article 153 requires that 
"activities In the Area," previously defined to mean mining or 
mineral recovery operations only, be "organized, carried out and 
controlled" by the International Sea-bed Authority. But having 
made that general statement on control, the Convention goes on 
to qua I lfy It. First, we find that "control" here relates only 
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to the monltorlng of mining operations; second, we find that 
such control Is to be directed solely at ensuring comp I lance 
with the Authority's rules, regulations and procedures; thlrd, 
we find that the rules, regulations and procedures referred to 
wll I be those which are acceptable to al I states concerned 
(article 161, paragraph 1 (a) on the composftlon of the Council; 
artlcle 161, paragraph 8 (d) on the consensus procedure; and 
article 162, paragraph 2 on the adoption of rules, regulatlons 
and procedures); fourth, we flnd that the sponsoring state wll I 
be associated with the Authority In exerclslng this control; and 
flfth, we note that by circumscribing the term "control" to 
apply only to this type of routine actlvlty, Its potential to 
affect wider lssues, I Ike the right of access to the resources 
of the sea, has been totally removed. Finally, we note that 
any attempt to Interfere with access to minerals through use of 
the overal I organizing powers of the Authority Is prevented 
through ensuring automatic approval of mining contracts under 
article 162, paragraph 2 CJ) and securlty of tenure. 

A similar synthesis of positions can be seen In provlslons 
concerning the powers of the Assembly or plenary organ of the 
Authority. Being the only organ on which al I members are 
represented, the Convention (article 160, paragraph 1) beglns 
with the thesis that the Assembly ls to be accorded the status 
of "supreme organ of the Authority," a posltlon favored by one 
group. But fmmedlately the antithesis favored by another group 
begins: first, we find that the Assembly's powers are set down 
In what appears to be an exhaustlve I 1st; second, we flnd that 
this organ of universal representation Is to act In al I 
operational matters only on the recommendation of Its executive 
organ of I lmfted membership, the Council; and third, that the 
Assemb I y for a I I I ts "supremacy" Is asked to "avo Id tak Ing any 
actlon whlch may derogate from or Impede the exercise of 
specific powers and functions conferred upon another organ," In 
partlcular, the Councf I. Thus, In the synthesis I lttl,e ranalns 
to the Assembly of Its pristine "supremacy," and It Is lef-t to 
practice In lmplementatfon of the Convention to determlne what 
relationships wf I I ultimately develop among the organs of the 
Authority. 

The Convention's provisions on the transfer of technology 
offer another example of such a synthesis. Paragraph 3 of 
article 5 of Annex Ill boldly states ln terms of an obi lgatlon, 
a legally blndlng obi lgatlon, no less, that a contractor must 
make available to the Enterprise the technology he uses. Here, 
one may think, a major blow has been struck at the root of the 
old lndlvfdual lstfc, exclusive legal principle. But let us look 
at the matter more closely. Let us examine the qua I lflcatlons, 
the antithesis, before reachlng a conclusion. Is the contractor 
required to make the technology available free of charge? Is he 
required to give lt away? Of course not. The contractor Is 
merely asked to sel I the technology and to do so on fair and 
reasonable terms and conditions. Does this provision apply to 
al I the technology at the disposal of the con~ractors? No, It 
only appl Jes to technology connected with nodule mining and not 
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to technology connected, for example, with processing of the 
nodules. Does It apply, perhaps, to al I mining technology? No, 
ft does not. It applies only to mining technology that the 
contractor Is legally entitled to transfer. Is the obi lgatfon 
to sell an absolute one? No, It Is not. The obi lgatlon such as 
It ts, for we are beginning to see the quallty of the paper of 
which this particular tiger Is made, arises only whenever the 
Authority, the Authority, mark you, and not the Enterpr ise, so 
requests. Under what circumstances, we may ask, would the 
Authority make such a request? The Authority Is permitted to 
make such a request only ff the Enterprise finds that It Is 
unable to obtain the same or equally efficient and useful 
technology on the open market on fair and reasonable commercial 
terms and condlttons. 

But that Is not al I; there will be operational rules, 
regulations and procedures to govern assurances regarding 
transfer of technology and requests by the Authority for 
technology transfer would have to be made in accordance with 
them. And how wfl I those rules, regulations and procedures be 
adopted? Yes, as you have probably guessed, they wll I be 
adopted only on recommendation by the Council. And how wll I the 
Council decide to recommend adoption of those rules, regulatlons 
and procedures? By a decision-making process that cal Is for 
consensus among Its members. And so we see that the synthesis 
achieved In paragraph 3 of artlcle 5 of Annex Ill, for al I Its 
bold pretensions, hardly amounts to a forced sale of technology 
contrary to free market principles. Indeed, purists may well 
ponder whether free market prlnclples would countenance the kind 
of Interference with market forces constituted by a refusal to 
sel I under the conditions specified In this article. 

The other seemtngly mandatory provisions of artlc ,le 5 of 
Annex Ill can sfmflarly be taken apart to show that they conceal 
no ideologlcal monsters opposed to the free market philosophy. 

These are Just three examples of the reconcfl latlon process 
to which International leglslatlon Is compel led when It Is 
conducted with due regard to the positions of al I participants 
and In circumstances under whi ch the positions taken by 
governments are deemed to be of equal val ldlty. To recal I again 
the contrast with the naTfonal leglslatlve process: 
representatives at an lnternatlonal law-making conference do not 
have the luxury of building on a single Ideology to which, for 
the time being, the electorate has given Its approval. The 
foundations of International law are the softer sands of 
synthesis and effective compromise among a variety of natlonal 
positions which are themselves based on a variety of factors, 
Including Ideology. The foundations of International law lie In 
perceived community benefit, and both the law-making process and 
the emergent structure depend for their vlabll Jty on notions 
that recognize the Interdependence of al I the states of the 
community. 

The Conventlon on the Law of the Sea creates a structure: 
It sets up an organization to regulate sea-bed mining and the 
basic rules of a regime to govern the use of the sea and Its 
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living and non-living resources. After Intermittent meetings 
covering some 14 years, a structure which very nearly al I the 
states of the community percefve as acceptable has emerged. 
Recognition of the Interdependence of states was an Important 
factor from the beginning of the negotiations. It became 
verbal lzed doctrine from 1974 onward. 

But equally Important, the Convention on the Law of the Sea 
Is a process. With Its provisions on the adoption of rules, 
regulatlons and procedures concerning sea-bed mining and for 
amendment and periodic review, ft anticipates supplemental 
growth and ordered change. The leglslatlve process which the 
Convention represents has reached a crttlcal point In Its 
development. Recognizing the Interdependence of states, It has 
establ I shed the frane-work, the basic rules of a system for sea
bed mining In which states of different ldeologlcal persuasions 
may participate and compete. It Is of the highest Importance to 
the community as a whole that the leglslattve process be carried 
on through universal participation In the formulation of rules, 
regulations and procedures which, as do the baste rules 
themselves, al low scope for al I states to give effect to their 
domestic Ideologies and commitments. Partlclpatton In this 
phase would bring about an orderly prel lmlnary Jnterpretatlon of 
the Convention's basic rules, with balanced growth taking place 
.w.I.thln the community's legislative system and an orderly 
resolution of conflicts arising In the process. The energies 
generated through disagreement would be harnessed and applied In 
ways which carry the process forward, while containing and 
moderating the sharpness of conflicting views. This would seem 
to be the way of the community, the way to which the prfnclple 
of Interdependence makes a clear and urgent appeal. 

But, of course, there Is another way to proceed. States 
may choose a course away from that charted by the community In 
general. Deeply convinced of the correctness and superforlty of 
their view, they could seek to act outside the community's 
legfslatlve system; they would seek In fact to take the law Into 
their own hands. To take that course would be to turn their 
back on the community and to strike a blow at Its Infant 
leglslat/ve process. To turn one's back on the community, to 
compete from outside the system, to take the law Into one's own 
hands, such a course has surely as I lttle to recommend It In the 
I Ives of lndlvfduals as It has In the lives of states. It can 
only lead away from the haven of ordered growth and Into the 
storm of conflict. Conventional wisdom says that one should 
have the courage of one's convictions. But In the community of 
states where acts can have such far-reaching consequences, 
surely a greater circumspection Is cal led for and a greater 
forbearance. To abandon the community's processes In despair 
and dlsll luslon and to act outside than could drain community 
energies In endless confl Jct. It could lead, on the one hand, 
to the build-up of Jnjured pride and Its expression In the 
rhetoric of defiance, which are the greatest obstacles To 
persuasion, and on the other hand, It could fuel an equally 
dangerous cynicism and encourage a chain-reaction of resentment 
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and conflict that could strike at the roots of order In the 
community. 

We are concerned today to protect and develop a body of 
rules and a legislative technique which emerged as a result of 
the Third United Nations Conference on the Law of the Sea. 
Those rules and that technique were an expression of the 
principle of Interdependence of states, a principle so 
fundamental and of such respectable antiquity that It can 
scarcely be controverted by adherents of any polltlcal 
persuasion: socialist or capitalist, conservative, llberal or 
radical. Those rules and that technique seek not to place a 
value on any particular view of the world at the expense of any 
other, but, on the contrary, to reconclle them. Both rules and 
technique are vulnerable and need to be protected from forces 
originating In prejudice and Ignorance and fueled by the 
posturtng and the rhetoric of representatives wha+ever their 
points of view. 

Sadly, In the latter months of the Conference on the Law of 
the Sea some commentators, misled by defiant rhetoric Into 
misreading the Convention's carefully drafted, but sometimes 
awkward texts, saw In them confirmation of the worst fears 
concerning the Third World: a Third World rampant, Incompetent 
and stridently demanding. In the United States, pul llng out of 
the law of the sea negotiations was described as: "one way the 
Reagan admlntstratlon ••• let It be known that the U.S. government 
wll I fight unwarranted giveaways to the Third World countries." 
Alas, one may wish that, If the US administration had Indeed 
Intended to del Iver this salutory warning to the rest of the 
world, It could have chosen a subject less fraught with a cargo 
of good wll I, of hard work and hope. For the truth Is that the 
Convention on the Law of the Sea contains no "giveaways" of an 
"unwarranted" kind or Indeed of any other kind. And there are 
certafnly no "giveaways" to the Third World countries. 

The Convention does strive, however, under pressure from 
the overwhelming majority of participants In the Conference, to 
give more than merely cosmetic effect to the six principles I 
have attempted to formulate as the derived legal content of the 
"law of social Interdependence." But Its provisions are so 
qualified, di luted and circumscribed as to pose no threat to any 
state's Ideological position on fundamental issues. 

It would seem to be the responslbll lty of al I those who 
hold opposing views, now more than ever before, to work together 
to ensure that the cooperative endeavors launched some 15 years 
ago are not brought to nothing through fallure of communication 
or failure of understanding. The Interdependence of the states 
of the community, rich and poor, large and smal I, north and 
south, demands that the process of reconclt latlon should not be 
halted, but rather be Intensified In the flnal rule-making 
stages of leglslatlon. Equally, It Is Important that this great 
endeavor not fall for lack of nerve or lack of Imagination. The 
Preparatory Commission, under the leadership of Its dedicated 
and brll llant President, Minister Warfoba of Tanzania, confronts 
the tasks of putting the provisions of the Convention to work, 
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of bulldlng the organizational framework, and of drafting rules, 
regulations and procedures that wll I facll ltate and encourage 
sea-bed mining, while at the same time making It subject to 
specified checks and balances. 

That task rlll be accompl I shed; that task ow.s1 be 
accompl I shed whether or not one or a handful of states wlthhold 
their adherence for the time being. But It must be 
accompl lshed, and accompl lshed qulckly, not In the spirit of 
defiance, but rather In order to demonstrate to those countries 
which hesitate that their apprehensions are groundless, that 
their future participation Is needed and urged by the community 
as a whole, that their participation with the rest of the world 
under the Convention calls for no sacrifice, neither In materlal 
terms, nor In terms of phllosophy, but that Indeed they have 
much to gain by undertaking a leading role In the community's 
management of the mineral resources of the sea. 

There are surely certain Ideals to which al I of us can 
subscribe, In particular those which tend toward Improvement of 
the general human condition. It Is those Ideals which brought 
our countries together and kept them together at the Third 
United Nations Conference on the Law of the Sea. It Is those 
Ideals which bring us as lndlvlduals together today. It Is 
those Ideals which, whlle we may agree to differ on the means of 
achieving than In our respective countries, must show us that 
our fortunes are bound together In rnterdependence when we meet 
to frame the rules which the community as a whole wll I be asked 
to observe. It Is to that sense of Ideal Ism that an appeal must 
be made as we stand at a crossroads In the greatest leglslatlve 
undertaking In history. I would like that appeal to Ideal Ism to 
be made not by me, but by one of the most profound lnternatlonal 
lawyers of al I time, WIifred Jenks, and so It Is with the 
measured eloquence of his words that I conclude my address to 
you: 

The place of International law In the future of 
I nternat Iona I soc I ety depends on our . cont I nued 
ffdel fty to those Ideals. If we bulld the law with 
these Ideals we shal I have +he makings of an effective 
legal system for an organized world community. If we 
are satisfied with a law which rejects these Ideals as 
beyond Its reach, or prejudicial to Interests which It 
seeks to preserve, we write off the role of law and 
lawyers In the future government of mankind. For 
these are the Issues whlch wll I determine, greatly for 
good or greatly tor fl I, the future of human destiny. 
If fnternatlonal law Is concerned with these things It 
matters greatly; It becomes a vital factor In the 
shaping of the human future. If International law 
regards these things as beyond Its purview, It matters 
much less. It may regulate the I lfe of states but 
remains of small account In the I Ives of men. This Is 
the scale of things by which we must Judge whether 
Ideal Ism In lnternatlonal law should be rejected as an 
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II luslon unworthy of the trained Intellect or 
cherished as the vltal energy without which the law 
cannot fulfll I Its mission In the servtce of mankind. 
So stated the choice becomes a slmple one for those 
who have lost faith In human destiny. 

These observations are made by the speaker In his personal 
capacity and do not necessarily represent the views of any 
government or Institution. 
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PART IV 

EFFECTS OF EXTENDED MARITIME JURISDICTION 



INTRODUCTORY REMARKS 

Douglas Johnston 
Executive Director 

Dalhousie Ocean Studies Programme 

Good afternoon, Ladles and Gentlemen: 
The topic of this session Is "Extended Maritime 

Jurisdiction." suppose most of us would say, fol lowing 
conventional wisdom, that the advent of extended maritime 
jurisdiction Is one of the major contributions of UNCLOS I I I. 
We al I know that predecessors of these trends have appeared 
earl fer than UNCLOS II I, but It Is questionable Indeed that the 
world today would be witness to the present pattern of extended 
Jurisdiction were It not for the diplomatic consensus that 
emerged on these matters at the Conference. 

Indeed, most people say that It Is one of the two dominant 
motifs of the Conference. Up to now we have heard a great deal 
especially about the other dominant motif, the 
Institutional lzatlon of the common heritage of the deep ocean 
floor. So In the mfddle of the second day of this conference It 
Is surely time that we come up from the murky depths of the deep 
ocean floor to the sunlit zone of surface waters and Inspect 
worldwide developments In these more hospitable maritime areas. 
Probably no one wll I wish to suggest that every possible aspect 
and feature of the regimes of extended Jurisdiction Is perfect 
in every way. But at least there Js one sense In which the 
gloom may be I lfted somewhat from our del lberations, because at 
least this may have to be conceded: that whatever we wish to 
say In detail about extended Jurisdiction, at least It ts a 
phenomenon that now exists outside the framework of the 
Convention. It Is reflected In state practice, to some extent, 
taking on a I lfe of Its own somewhat Independently of the cruel 
real ltJes of pol ltlcal decision-making In the form of signature 
and ratification. At least we are out of that particular box. 
So I suggest we relax a I lttle bit and enjoy the presentations 
that we are going to hear this afternoon from our panel. 

Al I members of the panel are, of course, distinguished and 
prominent contributors to the I lterature on the law of the sea. 
Given the multi-faceted character of the regimes they wll I be 
discussing, It seems appropriate that we have a ful I array of 
dlsclplfnary expertise on our panel. We have distinguished 
special lsts In International law, fishery economics, strategic 
studies, pol ltlcal geography, and pol ltlcal science. I am, of 
course, referring to the speakers In the order you wll I hear 
them. 

Our first speaker Is Professor Carl August Fleischer from 
the University of Oslo, a distinguished International lawyer and 
an eminent Norwegian, who wll I speak to us about the exclusive 
economic zone under the Convention and In state practice. That 
Professor Fleischer Is eminently qual lfied to speak on this 
topic was made clear to al I of us yesterday when, on very short 
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notice, he gave a very Insightful analysis of the work of the 
Second Committee of the Conference. 

Fol lowlng Professor Fleischer, the next presentation wll I 
be shared by two speakers, Professor Gordon Munro, Professor of 
Economics at the University of British Columbia, and Professor 
Glul lo Pontecorvo, Professor of Economics at the Graduate School 
of Business Administration at Columbia University. The devil 
inside me Is prompting me to say that this Is a spectacular 
display of col laboratlon between the United States and Canada In 
International fisheries. I hope that the symbol le slgnfflcance 
of this Is not lost on the negotiators, pol ltlclans, and fishing 
industries of North America. 

Professor Kenneth Booth from the Department of 
I nternati ona I Pol I tics of the Un Ivers lty Col I ege of Wa :J es w 11 I 
present our third paper, on the mil ltary and strategic aspects 
of extended Jurisdiction. As I am sure most of you know very 
wel I from his numerous and most Insightful writings on the 
subject, Dr. Booth Is one of the leading special lsts In this 
area of the law of the sea. 

Our final paper wll I be presented by Bob Smith, who offers 
a rare combination of practice and theory. He Is, on the one 
hand, chief at the International Boundary and Resource Division 
of the Office of the Geographer of the US Department of State 
and as such he Is Immersed in the day-to-day difficulties of 
boundary-making and related problems. On the other hand, he Is 
the author of many articles In the journals on the law of the 
sea and to his writing he brings practical awareness of these 
great difficulties. 

We are very fortunate to have for commentator this 
afternoon an eminent Swedish academic in the person of Professor 
Christer Jonsson of the Department of Pol ittcal Science, 
University of Lund. He wants to deal mostly with the last two 
presentations. 

I wll I also make a few comments myself. 
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GENERAL 

THE EXCLUSIVE ECONOMIC ZONE UNDER THE CONVENTION 
REG 1 M=: AND IN STATE PRACTICE 

Carl August Fleischer 
Facu I ty of Law 

University of Oslo 

Origin and Posslble Bases of Jurisdiction lo Areas Beyond the 
12-Mr I e Limit 

It goes without saying that the question which poses, and 
has In the past posed, dlfficultles In regard to lnternatlonal 
law Is that of jurisdiction vis-a-vis foreign vessels beyond the 
12-mlle I lmlt. Vis-a-vis vessels under Its own registry the 
powers of a coastal state are not llmlted to the area which lies 
within a certain distance from the shore. 

One has seen several attempts at extended coastal state 
Jurisdiction In th~ belt between 12 and 200 miles or In a part 
of that belt, e.g., up to a 50-mtle I lmlt. Different legal 
viewpoints have been Involved. In particular, we may 
distinguish between the fol low Ing types of claims for extended 
Jurisdiction: 

- Claims for an extended terrltorlal sea beyond 12 nautical 
miles, based on the view that International law does not 
prescribe any uniform llmlt of the terrltorlal sea or at 
least not a limit of 12 miles; 

- Claims for extended Jurisdiction over fisheries prior to the 
Informal Single Negotiating Text of UNCLOS II I In 1975, based 
on similar views as Just mentioned In regard to the 
terrltorlal sea or to the effect that there Is no I Imitation 
to 12 miles In the particular field of fisheries and 
biological resources; 

- Claims for economic zones from 1975 onwards, more or less In 
accordance with the emerging consensus of UNCLOS 111; and 

- Claims according to that same emerging consensus, but 
restricted to fisheries, as opposed to a ful I economic zone. 

further Discussion of the Different Cases 
The above does not mean that In the fol lowing we wll I have 

to deal separately with al I four cases. The two latter Items 
mentioned In the preceding paragraph would cover both those 
coastal states which al low for foreign state participation In 
conformity with the Law of the Sea Convention and those which do 
not. In the fol low Ing we wll I examine, first, the right to a 
200-mfle zone In the matter of fisheries and blologlcal 
resources and, second, whether and to what extent foreign state 
participation Is obi lgatory under International law. 

As for claims which might be considered as analogous to the 
12-mlle contiguous fisheries zone of the 1960 1s, but which 
extend further seaward, we do not have to treat these as a 
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separate case. Possible examples of such cl alms wfl I have to be 
discussed under the same two main headings as other claims going 
beyond 12 miles, I.e., whether there Is a right to extend 
fisheries Jurisdiction to 200 miles with effect for vessels of 
foreign registry and whether there Is a right for foreign states 
to participate In the harvesting of resources In the area 
mentioned. 

Conventtonal vs. Non-Conyenttonal Law 
Suffice ft here to remind ourselves of a fundamental 

dichotomy which exists presently In fnternatlonal law and which 
will also exist In the future. States that are formally bound 
by the Law of the Sea Convent I on w I I I , at 11 east In re I at I on to 
other states parties, have to conform to the rules of the 
Convention. Other states, however, wll I be bound by general 
customary law -- which may or may not coincide with the 
provisions of the Convention -- and by special bl lateral or 
multilateral agreements. 

The Impact ot UNCLOS Ill 
Even In respect of states not adhering to the Law of the 

Sea Convent I on, UNCLOS ,I 11 w I 11 have had an extreme I y strong 
Impact. It was only through the debates at UNCLOS I I I on the 
system of 200-mlle economic zones and after having written this 
system Into the UNCLOS I II negotiating text In 1975 that 
extensions to 200 miles became a general and dominant practice 
In the world community. In respect of the regime to be appl fed 
In the new 200-mlle zones the Ideas of UNCLOS I II have also 
played an extremely Important role by being adopted In national 
legfslatfon and thereby appearing as elements of relevant state 
practice. Up to the adoption of the Law of the Sea Convention 
In 1982, such practice represented In fact the only possible 
legal foundation for a new rule of International law concerning 
rights and obi fgatfons In the 12-to-200 mf le zone. 

THE RIGHT TO A 200-MILE ZONE 

The L~al Situation Prior to 1975 

Was There a General Rule on a 12-MJle Maximum In Regard to 
fisheries Io 1974? 
Even before 1975 there might have been strong arguments In 

favor of a right for coastal states to extend their fishery 
lfmfts beyond 12 mtles and possibly up to a maximum of 200 
miles. Jurisdiction up to such a I fmlt had been claimed by 
Chile and Peru since 1947 and there were several Instances of 
I fmlts going beyond 12 miles [1] at the time when the two 
lcelandlc disputes were aJudlcated by the ICJ In 1974. At the 
time, the Court did not accept extensions beyond 12 miles as 
opposable to other Interested states [2]. 

ft ls not necessary here to take any definite position as 
to whether the Court's decisions were Indeed wel I-founded or 
not. It Is suff tcfent to note that state practice then exlst ilng 
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and the doubts which might already then have existed as to the 
purported maximum of 12 nautical mlles have not been nul I If led 
by the Court's Judgments. 

It might be argued that even In 1974 the "burden of proof" 
should lie on the foreign states cl aiming the existence of a 
prohibition In International law, according to which a coastal 
state would not be Justified In upholding Its national 
leglslatlon In an area between 12 and 200 miles [3]. Even then 
there was no universal lty In state practice to the effect that 
12 miles was the maximum limit. 

BelatlonsbJp to ±be Present Situation [47 
It seems, however, that we need no longer concern ourselves 

with the question of the "burden of proof" In respect of 
fisheries Jurisdiction beyond 12 miles. Events since 1974 mean 
that the state practice then existing -- which In Itself 
represented strong arguments In favour of a coastal state's 
right to choose for Itself the extent of Its fishery limit up to 
a maximum of 200 miles -- has been supplemented by a vast amount 
of practice concerning 200-mlle zones, this In the wake of the 
UNCL0S II I negotiations. Those zones are either speclal 200-
mlle fishery zones or economic zones, but In the field of 
fisheries and biological resources this difference Is not 
mater I al. 

Taken together, the pre- and post-1975 practice wll I give 
us the correct picture -- of course, In addition to the 
provisions of the law of the Sea Convention Itself [5]. 

Ibe Btgbt to a 200-Mtle fishery Zone or Economic Zone Under 
Contemporary lo+ernattonal Law 

s+a+us of the Law of the Sea Convention 
We do not wish to enter here Into any subtle discussion as 

to whether a convention can be termed "contemporary law" as long 
as It has not yet entered Into force. It Is I lkely that the Law 
of the Sea Convention wll I -- In a not-too-distant future -
become binding and effective among a large number of states, 
governing directly their bl lateral state-to-state relatlonshlps. 
furthermore, the Convention's rules wlll be advanced as legal 
sources In regard to general, non-conventional law. There can 
be no doubt as to the latter -- and possibly the most Important 
-- role of the Convention: Its predecessors In the form of the 
various negotiating texts have Indeed already been Instrumental 
In bringing about a large amount of new state practice on the 
200-mll e I lmlt. 

Greater doubts may arise concerning the Law of the Sea 
Convention's status as Indicative of general law In other areas 
and In regard to provisions appearing more as "contractual" or 
"specific de-tails of treaty regulation." At this stage, however, 
we are only concerned with the right to 200-mlle zones as such. 
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Ibe Rtght to Estabt Jsh a 200-MJle zone According to the Law 
of the Sea Convention 
Every coastal states Is given the right to establish a 200-

mlle zone by virtue of articles 56 and 57 of the Convention. 
After the definition of the exclusive economic zone (EEZ) In 
article 55, article 56, paragraph 1 Ca) goes on to state, inter 
al la, that In this zone the coastal state has "sovereign rights 
for the purpose of exploring and exploiting, conserving and 
managing the natural resources, whether I Iv Ing or non-I Iv Ing, of 
the sea-bed and subsoil and the superJacent waters. 0 According 
to artlcle 57 the maximum width of the EEZ Is 200 miles from the 
basel Ines; It "shal I not extend" beyond that distance. 

As the right to a 200-mfle zone Is accorded to al I states, 
that rlght does not depend on proof of any special situation or 
necessity (this as opposed to what was found by the ICJ In 
1974). All coastal states -- developed and developing states 
al Ike -- may extend to 200 miles on the same legal basis and 
with respect to a state's entire coast! lne; the right Is not 
I lmlted to those stretches where a population of fishermen 
depends on the sea for Its I Ivel I hood. 

However, a state may be barred from establ lshlng a 200-mlle 
zone purely by reasons of geography, e.g., when Its entire 
coastl lne faces a narrow bay with no posslbll lty to go further 
out than 12 miles. 

There are also exceptions In law: according to article 
121, paragraph 3, "rocks" which cannot sustain human habitation 
or economic l lfe of their own have no EEZ or continental shelf. 

Is There an Obltgatron to Exercise Jurfsdtctlon [n a 200-
MJ I e Zone? 
If one looks at articles 56 and 57, the EEZ appears as 

something which exists Ipso facto -- without any express 
proclamatlon by the coastal state. The Convention does not say 
that the coastal state "may establ lsh" such a zone, but that the 
coastal state 11 has" certain rights, e.g., sovereign rights, with 
regard to the exploltatlon of resources In the zone. And, 
according to article 55, the EEZ "Is" an area. This language 
seems to suggest that the coastal state Is obi lged to exercise 
such Jurisdiction In the zone beyond the territorial sea as Is 
provided for In the Convention, or at least that this obi lgatfon 
wll I arise when the Convention has been ratified and entered 
Into force. But this Interpretation does not seem reasonable. 

The general rules of International law do not mandate 
exercising Jurisdiction beyond 12 nautical mlles or even beyond 
the traditional three-mile llmlt of the territorial sea. 
Although there has been controversy on the question of whether 
or not an extension Is al lowed, any existing rule on a 200-mlle 
I lmlt can clearly only be permissive; that Is, It al lows the 
state to extend Its Jurisdiction beyond three or twelve mites If 
lt desires to do so. There Is no val Id reason that a Law of the 
Sea Convention should obi lge a state to establ lsh a 200-mtle 
zone and thereby Interfere with the activities of foreign 
vessels If that state does not want to do so. The language of 
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article 56 Is unclear, but no compel ling reason exists for 
Interpreting It to contain an obi lgatlon which Is cal led for 
neither by the Interests of the coastal state nor by those of 
other states. 

Furthermore, reference must be made to article 57, which 
states that the EEZ "shal I not extend beyond" 200 nautlcal 
miles. This language seems to Imply that the coastal state may 
decide on a breadth for Its zone of, for example, 50 or 100 
mlles. If this Interpretation Is correct, the conclusion seems 
warranted that the state Itself may decide whether ft should 
have a zone at al I. 

Finally, article 77, paragraph 3, concerning the 
continental shelf should be considered. According to this 
article -- which Is based on article 2 of the 1958 Geneva 
Convention on the Continental Shelf -- the rights of a coastal 
state over the shelf do not depend either on occupation or on 
any express proclamation. As the chapter on the EEZ contains no 
similar provision, It may be a val Id Interpretation a contrarJo 
that there Is no Ipso facto EEZ where foreign fishing Is 
prohibited even If the coastal state has not proclalmed any such 
zone. 

Llroltatton to fisheries Jurisdiction In Regard to the Law 
of the Sea Cnnyentfon 
Just as a state may find an EEZ extending to less than 200 

miles sufficient for Its needs, It may also have reasons to 
refrain from exercising Jurisdiction for al I the purposes 
mentioned In article 56. In particular, It may limit Itself to 
establishing an extended zone for fisheries only. 

It goes without saying that In doing so a state party to 
the Convention cannot thereby escape from the obi fgatlons 
towards other states In fishery matters, e.g., regarding 
conservation and participation by land-locked states and others. 
It must also respect the rights of other states In respect of 
navigation, overt! lght, etc., as lald down In article 58 (see 
also article 59 on "residual rights"). But there Is no val Id 
reason to require that the coastal state concerned must also 
apply al I other possible restrictions vis-a-vis foreign vessels 
by creating a zone with effect in regard to matters falling 
under article 56 other than fisheries. 

If In this manner a coastal state should refrain from using 
al I Its rights under article 56 and restrict Itself to 
establ I sh Ing a 200-mlle zone for fisheries only, al I other 
matters In the zone between a 12-mlle territorial sea and the 
200-ml I e I lmlt wl 11 be governed by the rules on the "high seas." 

Under General, Non-Conyenttooal Law 

s1gnltlcance of State Practice 
In questions of general law, I.e., In the absence of formal 

conventional regulation, the most important source of law must 
be state practice. However, In considering the legal 
slgnlf.fcance of practice we are faced with two prel lmlnary 
questions. 
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One question Is whether a distinction Is necessary between 
establ lshlng an EEZ -- this being a rather new concept without a 
firm basis In tradltlonal rules and practice -- and establ lshlng 
a speclal llmlt purely for the regulation of fisheries or the 
exploitation of natural resources. Contiguous or adjacent zones 
for this more llmlted purpose have been wel I-known elements In 
practice since the fallure of the Second UN Conference In 1960, 
although opinions have differed about how far the I lmlt may 
extend. 

The second preliminary question Is whether the right to 
extend up to a certain limit must be Justified by considerable 
evidence from state practice or whether the burden of proof Is 
In the reverse. May one rely on the rlght of the coastal state 
to determine In the first Instance the extent of Its own 
Jurisdiction -- for this Is pee se a right which Is being 
exercised by al I nations -- but with the proviso that "the 
del Imitation of sea areas has always an lnternatlonal aspect" 
[6] and that It therefore must be kept within the I lmlts which 
might derive from International law? 

The latter perspective might warrant the submission that 
there Is at present no uniform legislation on the I lmlts of 
fisheries Jurisdiction and that such I lmlts may be fixed by each 
coastal state within the range evidenced by state practice, 
which In fact goes up to 200 nautlcal miles. Today no evidence 
exists of any uniform practice which obliges a coastal state to 
restrict Itself to a narrower limit. The 1951 Judgment of the 
ICJ In the Anglo-Norwegian Fisheries Case may support this kind 
of reasoning [7]. If this Is correct, It means also that one 
does not have to lay too much stress on the 200-mlle extensions 
which were formulated as 11 provlslonal" or were In practice 
subject to agreement by foreign states. Otherwise, such proviso 
would tend to reduce the value of the extension as evidence In 
favor of a general customary rule on a right to a 200-mlle zone. 

State Pcactrce on 200-Mrle Zones wltb Effect for the 
Matters of ftsherJes and Btol~Jcal Resources 
The 200-mlle I lmlt has become the most commonly appl led 

I lmlt In matters of fisheries and blologlcal resources [8] . 
In Europe 200-mlle zones are In effect for countries such 

as the USSR, Norway, Iceland, Denmark Clncludlng Greenland and 
the Faroe Islands), the United Kingdom, France, Ireland, and 
Portugal -- covering the main oceanic coasts of these countrtes. 
In Africa the 200-mlle I lmlt Is applied, Inter al la, by Angola, 
Benin, the Comoros, Kenya, Liberia, Mozambique, Nigeria, 
Senegal, Sierra Leone, Sornal ta, and Togo [9]. 

In North America the 200-mlle llmlt has become universally 
appl !cable through the recent practice of Can8da, Mexico, and 
the US. And the Latin American countries of South and Central 
America appear to be the more or less original supporters of a 
200-mlle rule, even before the years .of UNCLOS I II: Argentina, 
1966; Brazil, 1970; Chile, 1947; Peru, 1947; etc. [10]. 

In the Pacific region one needs only to mention the two 
cases of Austral la and New Zealand covering extensive areas of 
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oceanic coast [11]. As for Asia, the picture may sttl I be a bit 
complex, but reference may be made to 200-mlle zones being 
appl led bt Bangladesh, lndla, Pakistan, Sri Lanka, Japan, and 
others [12]. 

Ibe Role of RecJproctty 
It seems obvious that a state which Itself claims a 200-

mlle zone, establ lshed by Its own uni lateral decision and on the 
basis of Its own perception of general International law, wll I 
not as a rule bring forth claims to the effect that a 200-mlle 
I lmlt claimed by another state ls legally void. Consequently, 
the great amount of state practice on 200-mlle zones wll I settle 
a large number of bl lateral state-to-state relationships and 
reduce the posslbll Tty of legal disputes over the 200-mlle limit 
as such. 

It may, theoretically, stll I be feasible to maintain the 
position that the 200-mlle I lmlt Is not val Id on the basis of 
general International law alone, but merely because of the 
conduct of other states, Including agreanents. However, In my 
pptnlon the more real lstlc viewpoint ts that state practice has 
now reached such a level that a general rule has been created. 
The zones that have been establ !shed are by themselves 
suff l c I ent author l ty for the rt ght of coast a I states· to extend 
to 200 m II es • 

s+a+ements ConcecoJng "PcovJslonat Measures" and Other 
Reseryattons Concerning the status of the 200-MJle Zone 
In some cases there Is evidence that a zone of special 

Jurisdiction has been qual lfted by being referred to as a 
"prov ls Iona I measure, 11 a measure subject to l nternatl ona I I aw, 
or otherwise. To some extent, this may be said of a 1976 
Resolution of the Council of the European Communities which 
states that "the present circumstances, and partlcularly the 
uni lateral steps taken or about to be taken by certain third 
countries, warrant Immediate action by the community to protect 
Its legft-lmate Interests" [13]. 

In this context, one may also quote a USSR Decree of 
December 10, 1976, which notes that an "increasing number of 
states, Including some adjoining the USSR," have been 
establ lshlng economic or fishing zones up to 200 miles "without 
wafting for the conclusion" of UNCLOS 111 and that "pending the 
conclusion" of a convention "Immediate action ts needed to 
protect the Interests of the Soviet state" [14]. The measures 
laid down In the Decree, Including the establishment of 
sovereign rights over fish and other ltvtng resources, are 
referred to as 11provlslonal" [15]. 

The weight to be put on such reservations In regard to the 
general law on speclal zones may be open to some doubt. One may 
wonder whether a purely "provisional" Jurisdiction can be 
"sovereign" at the same time. The same dlfflculty does not 
adhere to the Idea of a "protective" measure, as self
preservation ts an essenttal element of state sovereignty. As 
for provisions to the effect that the rights over the speclal 
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zone must be exercised In accordance with "international law 11 

[16], they may be said to contain no more than a reference to 
rules which would operate In any event and which do not depend 
on declarations by Individual states. 

Certain provisions of the 1976 Fishery Conservation and 
Management Act of the US may, to some degree, reduce Its 
persuasive force In favor of a general right to an extended 
zone. They are found In Section 401 and deal with the effect of 
a comprehensive Law of the Sea Treaty -- which may lead to 
amendments to the Act -- and with "non-recognition": the US 
government wlll not recognize any claim by a foreign state to a 
fishery zone If that state "fat Is to consider and take Into 
account traditional fishing activity of fishing vessels of the 
USA" [17]. It may be argued that this, together with the 
tennlno logy of a "conservation and management zone" with fishery 
management authority, Is evidence In favor of a contention that 
the right to a zone Is dependent on acceptance and recognition 
In the bilateral relationship with each and every other state 
with fishing Interests In the zone. 

The Bigbt to a 200-Mtle Zone Under the General 
loternatfonal Law of Today; Conclustons 
Despite al I such reservations concerning the legal 

principles, It seems a reasonable presumption that the 
development towards extended coastal state Jurisdiction Is not a 
reverslble process. Once the 200-mlle EEZ 1s and exclusive 
fishing zones were put through In practice, they formed a 
network of tnternatlonal and national arrangements and they have 
become the basis of the expectations and aspirations of 
fishermen, as wel I as of other voters and pressure groups In a 
great number of coastal states. Whatever the fate of the Law of 
the Sea Convention, there can be no going back fr,om this new 
International law of fisheries management to the I lmlts of 
coastal state Jurisdiction that existed before [18]. 

Even If extended zones of Jurisdiction have become a common 
practice al I around the world only In recent years and even If 
the development of this practice on a gl obal scale has been 
pranpted by the debates and proposals at UNCLOS II I, It must be 
remembered that 200-mlle zones of Jurisdiction over resources 
and de facto economic zones have been In existence for some 30 
years In certain Latin American countries, In particular on the 
Pacific coast of South America. As Garcia Amador put It, the 
11zona marltlma11 existed as a zone syl generfs [19], and this 
even prior to UNCLOS I and II. The 200-mlle zones of Chile and 
Peru were proclaimed as early as 1947 [20]. 

The Bigbt to a 200-Mtle Zone as a General Bight, Appl (cable 
to A I I Coast I I nes 
State practice seems to give strong evidence of a general 

right to extend speclal Jurisdiction up to 200 nautical mlles 
from the basel lnes. When the "territorial" cl alms are added to 
those of "sovereign rights" or "Jurisdiction," coastal state 
rights over resources extending up to the 200-mlle lfmlt have 
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been establ lshed along virtually al I the oceanic coasts of the 
world, Including those of North, South, and Centra l America, as 
wel I as of Afrtca, Europe, the USSR (Asiatic as wel I as European 
coasts), Asia, and Austral la. 

The right to a 200-mfle zone -- be ft a fishery zone or an 
EEZ -- seems to be applied on all parts of the coasts of a 
state. It Is not restricted to countries where there Is a 
particular need for measures to protect the resources or the 
Interests of the fishing population, nor ls It restricted to 
such parts of a state's coastl lne. where there ls specific 
evidence of such needs. The practice also covers the coasts of 
Islands, as wel I as of the mainlands. The view that the taking 
of measures beyond a 12-mfl e limit ts a right to be exercised 
only by a I fmfted number of states "overwhelmingly dependent" on 
fisheries -- a view which had some support at UNCLOS I and I I In 
1958 and 1960 and which found some recognition as a rule of law 
by the International Court of Justice In 1974 -- has not been 
adopted In the state practice which Is now In existence. 
Practice has chosen the avenue of sovereign rights appl tcable 
for coastal states and coastal areas In general, whlle In 1974 
the International Court restricted Itself to "preferential 
rights" for a I lmfted number of states only. 

Whether or not the exception found In the Law of the Sea 
Convention with regard to "rocks" <article 121, paragraph 3) Is 
also part of general customary law may be open to doubt. The 
answer may again depend on the way In which the question Is 
franed or on considerations In relation to the "burden of 
proof." I f It Is accepted that a 200-m fl e ru I e ex I sts w I th 
effect tor all coastl Ines and ff It Is held that It Is up to the 
third state claiming that there Is an exception for "rocks" to 
present sufficient evidence concerning a practice supporting the 
exception, the answer may well be In the negative: there Is no 
uniform practice to rely on. It, on the other hand, the 
question Is framed as concerning a practice which has been 
exercised also In relation to "rocks, " the answer may be the 
opposite: there Is yet no general acceptance In the 
lnternatlonal community of a 200-mlle rule expressly covering 
"rocks." 

Theoretically, It may be argued that a possible exception 
for "rocks," or smaller Islands In general, has a wider scope In 
customary law than under the Law of the Sea Convention. The 
other posslbll l ty may also be open, I.e., that the exception Is 
even narrower, e.g., I lmlted to low-tide elevations. 

The Bight of the Coastal s+ate to LtmJt Jts Jurlsdfctton to 
fisbertes and Btol~tcal Resources 
The existing practice on 200-mlle zones seems to depart 

from the pattern of the continental shelf In that ft has not 
accepted the [pso facto and ab lo[tlo Idea [21]. In o~her 
words, whereas the shelf Is regarded as belongfng to the coastal 
state without any express proclamation and while no one may 
undertake exploration and exploitation of Its resources without 
that state's permission [22], the existence of a special 200-
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mlle zone depends on a formal decision of competent authorities 
to establ lsh such a zone. Consequently, It seems that practice 
allows a state to refrain from establlshlng a zone of special 
Jurisdiction, while ft may also restrict Its claim to a narrower 
area than the 200 miles permitted by Jnternatlonal law or to 
certain of the rights and/or Jurisdictions. 

Here, the most striking difference Is perhaps between a 
fisheries zone and a ful I economic zone, J.e., a zone where the 
sovereign rights of the coastal state apply also to non-living 
resources and In particular to the sea-bed and subsoil. Thls 
difference occurs In practice. The states havlng establ I shed a 
200-mlle zone In the wake of the UNCLOS I II negotiations may be 
classtfted In two groups, I.e., those establ lshlng a ful I EEZ of 
200 miles and those restricting thetr claim to a 200-mlle 
fl shery zone. 

Whether and to what extent such a 11Jurlsdlctlonal surplus" 
over the Jurisdiction In regard of I fvlng resources has been 
establlshed as a rule of customary law may at present be open to 
some doubt, but this question wll I not be discussed here [23]. 
The main point ts that both the EEZ practice -- e.g., of France 
or lndla, and the flshery zone practice, e.g., of the United 
Klngdom and the USSR -- support a rule which accords the coastal 
state a rlght to 200 mlles In respect of fisheries and 
blologlcal resources. [Edltor•s note: the USSR has since 
declared an economic zone.] 

It may be observed that state practlce presents us wlth a 
different picture than the Law of the Sea Conventton. In the 
Conventlon the EEZ occupies the most promfnent place, while the 
right to restrict clalms to matters of fisheries has not been 
set out ln any express provision. In state practice It Is the 
right to 200 mlles for fisheries whlch commands the largest 
measure of general International acceptance, whlle the right to 
a ful I EEZ under contemporary customary law may be more 
quest I onab I e. 

Relevance of "Iaccrtortal'' CJ alms to the 200-Mt le Zone 
In some cases coastal states, In partlcular those states 

which claim a 200-mlle terrltorlal sea [24], purport to exercise 
authortty which ls even broader than "sovereign rights." The 
difference between such a position and the promulgatton of a 
zone of special Jurisdiction In regard to resources may mainly 
be found where matters other than fisheries Jurlsdlctlon are 
concerned. To the extent that the traditional freedoms of 
navigation and overf I lght are upheld, It may also be argued that 
the extended "territorial seas" or areas of "sovereignty" In 
real lty have the same effect as specfal resource zones. 

It Is my view that sanetlmes claims referred to as examples 
of a 200-mfte terrrtorlal sea should not be put In this 
category. This appears to be the case as regards the 1966 200-
mtfe law of Argentina, which ln an Annex to FAO Doc. 
COFl/78/lnf. 9 rs ciasslfled as a 200-mlle terrltorlal sea. 
This Law of 29 December 1966 Is also put under the heading of 
"The Terrftorlal Sea" In the U.N. Col lectlon of National 
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Leglslatlon of 1970 [25]. While artlcle 1 of the Law admittedly 
speaks of the "sovereignty of the Argentine nation" over a 200-
mlle belt, It must be observed that under arttcle 3 the "freedom 
of navigation or "overflight" Is not affected by Its provisions. 

c1atms for "Authortty" or "Jurlsdtcttoo'' ro the 200-Mr le 
ZQD.a 
It may be observed that not al I natlonal laws and 

regulations or bilateral agreements relevant to extended zones 
of special Jurisdiction use the term "sovereign rights." The 
Japanese Act of 2 May 1977 (amended on 29 November 1977) speaks 
about "Jurisdiction" In the "f lshlng zone" [26]. A term 
favored In the practice of the United States Is "fishery 
management authority" [27]. 

Perhaps one should be careful not to over-emphasize the 
difference between the terms "sovereign rights," "Jurisdiction," 
"author I ty, " or s Im 11 ar terms. As Is demonstrated by the 
development of the UNCLOS 111 articles from the Revised Slng :le 
Negotiating Text (RSNT) of 1976 to the Informal Composite 
Negotiating Text (ICNT) of 1977, the subtleties of legal 
terminology may be drawn too tar. In particular, It Is 
difficult to see any material difference between the 
"Jurisdiction" over certain "other" economic uses of the EEZ In 
the 1976 text and the "sovereign rights" over I Iv Ing and non
llv Ing resources. In 1977 the "other" uses were added to the 
11st of "sovereign rights" and there also was a slmpl lflcatlon 
of the rest of the catalogue of what Is now article 56; the term 
"Jurisdiction" Is now being used also to cover cases which had 
earl ler been put under the formula of "exclusive" Jurisdiction. 

Obviously, the concept of "sovereign rights" contains the 
Idea of a stronger position of the coastal state than 
"Jurisdiction" does. Practice based on "sovereign rights" may 
therefore have a greater Impact on the evolution of a new rule 
of customary law or on the confirmation of a rule which was 
already In existence -- Inter al la, In view of the now almost 
tradltlonal maritime zones of Latin American countries such as 
Chile, Ecuador and Peru -- but still contested by several 
countries. 

At the same time there Is reason to point out that the use 
of a term such as "Jurisdiction" In some Instances does not 
necessarily weaken the formation of customary law based on 
"sovereign rights." The word "Jurisdiction" Is completely 
neutral and appl lcable to "sovereign" as wet I as to other rights 
accorded under International law. While the value of a national 
law based on Jurisdiction alone Is smaller than that of a law 
based on "sovereign rights" In order to support a "sovereign" 
regime In the extended zone, there Is nothing In "Jurlsdlctlon 11 

which~ serves to deny the existence of "sovereign rights" 
or to counter-balance a practice which Is otherwise In evidence. 
It may further be observed that In fact the exercise of 
"Jurlsdlctlon 11 or "authority" may often amount to the same as 
the exercise of sovereign rights, e.g., with regard to the 
general management of fisheries as wet I as the decision on who 
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wfll have the right to fish or not. Article 6 of the Act of 2 
May 1977 of Japan, tor example, prohibits foreigners from 
fishing In Its extended zone of coastal Jurtsdtctfon unless 
permission has been obtained from the Ministry of Agriculture. 

st go It I ca nee of B II atera I AgreQDents 
It has been fafrly common to conclude bl lateral or even 

multf lateral agreements on the right to fish within extended 
fisheries I lmlts [28]. Such agreements may relate to the 
phasing-out of foreign fishing over a period of years or to 
arrangements of a more permanent nature. 

The conclusion of such bilateral agreenents may have 
several different aspects. It appears that the true 
manifestation of a 11soverelgn 11 right -- I.e., a right that 
belongs to any coastal state by virtue of Its very existence and 
sovereignty and as a direct result of the existing law of 
nations -- must be the practice found fn national legislation 
and the enforcement thereof and not In the practice of bf lateral 
agreements. Such agreements may, however, be regarded as 
practical Instruments In the exercise of sovereign rights, In 
partfcular Insofar as the coastal state by Its own wfl I chooses 
to al locate fishing rights to other states; or, ff a coastal 
state Is under an obi fgatfon to do so because of the general 
rules of customary law, bilateral agreements may be the most 
convenient way In which to execute such an obllgatfon. 

A bf lateral agreement between the coastal state and another 
state Interested In fishing In the extended zone may further be 
looked upon as a recognition by that other state of the rights 
of the coastal state. This strengthens customary law based on 
"sovereign rights." In thfs connection, however, one must note 
that In prfncfple a recognition can never go further than what 
Is contained or fmpl led In the statements made by the 
recognizing party. It may, tor example, be argued that the 
parties have gone no further than to regulate their bllateral 
relatlonshfp on a provisional basts In the specfal situation 
which had arisen as a result of the protracted del lberatlons at 
UNCLOS I I I and the dlfflcultles caused by uni lateral action. In 
this light, each party may have retained Its ful I freedom to 
take whatever position of prlnclple In regard to the 200-mfle 
zone. In thfs connection, one may also point to such elements 
of bl lateral agreements as whether they use the term "sovereign 
rights" [29] or the more neutral term "Jurisdiction" (or even 
"excluslve" Jurisdiction), whether or not they contain a non
preJudtce clause with respect to the parties' views on maritime 
jurisdiction, etc. 

If the agreement goes no further than to accept a specific 
system of Jurfsdfctfon on fisheries In a specific zone for a 
I lmfted period of ti me and If It does not use the expression 
"sovereign rights" [30], one may perhaps assert that It does not 
Imply any acceptance of a general rule on "sovereign rights." 
Nor may the particular exercfse of such rights by the coastal 
state, party to the agreanent, have been accepted as lawful 
beyond what has been actually conceded tor a certain period tn 
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the provisions of the agreement. Such an approach would be 
consonant with the more cauttous attitude taken In modern legal 
theory on the question of the effect of bilateral agreements In 
regard to the recognltlon of states and governments [31]. 

The role of a bl lateral agreement Is also to substitute 
Itself, In the relatlonshlp between the partles, tor the rules 
of general lnternatlonal law. A btlateral agreement ls the 
foundation of binding rules of tnternatlonal law, but only of a 
particular character. It may, therefore, be argued that the 
widespread practice of bl lateral fisheries agreements al lowtng 
for coastal state Jurlsdtctlon and rights of third states tends 
to reduce the Importance of natlonal legislation as evidence of 
a customary rule on "sovereign rights." As far as the exercise 
of Jurisdiction has Its basis In a binding arrangement, It may 
be said that there ls no need to rely on general International 
law. Consequently, the practice does not need to be construed 
as expressive of an oplnlo Juris In regard to the coastal 
state's rights by virtue of the general law. fn my vlew, this 
llne of reasoning wll I In al I llkel !hood be met wlth the 
argument that most bilateral agreanents must be considered as a 
consequence of, and not as prerequisites for, the exercise of 
coastal state Jurisdiction In the extended zones. The 
agreements are needed to solve questions that have arisen as a 
result of extensions carried out on the basts of coastal state 
soverelgn rights and they have enabled the coastal states 
concerned to I lmlt the exercise of their sovereign rights by 
giving certain rights of access to third states. They also 
enabled them to execute possib le specific obi lgatfons under 
International law In this regard, but they are not cal led for as 
a condition for the exercise of sovereign rights as such [32]. 

THE APPLICABLE REGIME IN THE 200-MILE ZONE 

Iba savecefgo Rights of the Coastal s+ate lo Respect of 
fisheries and Biological Resources 

Iba Malo Rule; "Soyere(go Rights" 
As for the contents of the specia l Jurisdiction [33] of 

coastal states, the term "sovereign rights," which has a firm 
basis In state practice In addition to being used In article 56 
of the Law of the Sea Convention, seems to go a long way In 
providing the answer [34]. The term also corresponds to the one 
commonly used In state practice with regard to the continental 
shelf, Including the now traditional formula of article 2 of the 
1958 Conttnental Shelf Convention. 

"Sovereign rights" are related to one or more specific 
purposes. On the one hand, the term conveys the rdea of a 
functional approach: the coastal state does not have ful I 
sovereignty as on Its land territory or In the territorial sea 
but a right of Jurisdiction that ls related to certain purposes. 
Beyond the scope of the Jurisdiction so defined, there Is no 
special basis for coastal state rights, and the tradltlonal 
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rules developed for the high seas wll I contrnue to apply. On 
the other hand, rn so far as the specific purposes are 
concerned, the coastal state Is "sovereign": It has the 
exclusive right of decision In regard to the rules which are to 
apply wtthln the extended zone and the exclusive right to 
enforce the measures on which It has decided. 

It does not detract from the above that some claims In 
national legislation have been expressed In terms such as 
"territory" on the one hand and "authority" or "Jurisdiction" on 
the other. Once the general competence of the coastal state to 
establ lsh a 200-mfle resource zone wtth the right of declston as 
to who Is entitled to fish there Is recognized, the regime of 
"sovereign rights" Is In effect put In practice. However, this 
does not exclude the posslbll lty of I Imitations on said 
"sovereign rrghts," e.g., by an obligation to give access to 
vessels from other states. Even sovereignty over land territory 
may be I lmlted In a similar manner. 

Ibe Resources !ocluded Under Coastal State JurJsdJctJoo 
By virtue of artlcle 56 of the Law of the Sea Convention, 

both I Iv Ing and non-I Iv Ing resources are Included In the 
"sovereign rights" of coastal states; this article covers all 
the resources of the sea-bed and subsoil as well as those of the 
superJacent waters. Whether or not a state basing Itself on the 
Convention wll I have In practice such a wtde field of 
Jurisdiction depends, of course, on whether or not It chooses to 
establ lsh a complete EEZ or to I lmtt Itself to a zone concerning 
"fisheries" or "blologlcal resources 11 In general. 

Where customary law Is concerned, one might raise certain 
questions as to the rights of coastal states with respect to the 
mineral resources out to the 200-mlle I lmlt In areas which are 
not "continental shelf" according to traditional practice. This 
need not be considered here. Where biological resources are 
concerned, It seems clear that the rights of the coastal state 
comprise both the fish In the narrower sense of the term and 
other llvlng resources which are blologtcal ly not of the same 
order as frsh proper. This general right concerntng I lvtng 
resources Is confirmed both by the practice on zones concerning 
I Iv Ing resources or t I sher res and by the more f ar-re_ach I og 
practice on ful I economic zones, also covertng the non-ltvlng 
resources of the sea-bed and subsoil. 

In state practice there Is some variation as to what Is 
covered by the term "I lvtng resources." The USSR decree of 
1976, for example, mentions "fish and other I fvlng resources" 
[35], while the Act of the Bahamas of 1977 defines a "fishery 
resource" subject to sovereign rights as "fish of any kind found 
In the sea" Including sedentary species but excluding species of 
tuna which spawn and migrate over great distances In the waters 
of the ocean [36]. The 1977 Act of Japan covers both 
"fisheries" and the "catching and taking of marine animals and 
plants" [37]. Plant I lfe ls also Included fn the definition of 
"fish" In Guyana's Act of 1977 [38], while Pakistan In 1975 
lhcluded "mollusks, crustaceans, kelp and other marine antmals" 
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under that term [39]. The "young and eggs" of any fish, 
including marine animals, are covered by the term "fish" In the 
New Zealand (Tokelau) Act of 1976 [40]. Irrespective of these 
dffferences, it seems that state practice must be construed as 
the basis for coastal state Jurisdiction over living resources 
In general. The differences should be considered to be 
expressions of administrative or pol ltlcal convenience, not an 
opln[o Juris restricting the rfghts of the state In question. 

Exploratton. Explolta+Joo, Management and Conservation 
The four elements -- exploration, exploitation, management 

and conservation -- are al I Included among the "sovereign 
rights" of the coastal state In the text of article 56 of the 
Convention. The obi lgatlon to apply measures of conservation Is 
dealt with In later provisions of the Convention. 

As to a large extent both natlonal legtslatlon and 
bl lateral treaties have been based on the UNCLOS II I texts, It 
ls not surprising that state practice covers "exploration" of 
resources as wel I as their "exploltatilon." Sovereign rights 
over these matters Imply that the coastal state Is the master of 
who may explore or exploit and of the conditions to apply. The 
coastal state ls not restricted to non-discriminatory 
conservation and management measures In the narrower sense of 
these words, but may restrict or exclude foreign fishing 
activities In order to further the Interests of Its own 
population. This Is the basic prlnclple and the point of 
departure. Whether or not there are I Imitations on the 
discretion to be exercised by the authorities of the coastal 
state Is another matter. 

Practice based on the UNCLOS Ill texts has a tendency to 
Include sovereign rights over the "conserving" and "managing" of 
natural resources In addition to "exploring" and "exploltlng." 
It may be said that this probably does not have any legal effect 
Insofar as the scope of coastal state rights Is concerned. As 
ts Indeed shown by the 1958 Geneva Convention on the Cont1nental 
Shelf, "exploration" and 11exploltatlon" are sufficient to give 
the coastal state al I relevant powers Jn regard to the resources 
mentioned, management and conservation Included. 

However, this does not necessarlly Justify the conclusion 
that the extra wording Is redundant. It may be Invoked In 
particular as part of the basis for certain I Imitations on the 
rights of the coastal states. The broader termtnology may In 
effect support the view that the state ls also under an 
obi lgatlon to manage the resources and to take effective 
measures of conservation, obligations that probably go beyond 
what can be Inferred from the 1958 Continental Shelf Convention 
but whfch are of particular Importance In the matter of I lvlng 
resources. Such obi lgatlons may also be substantiated from 
other elements of state practice. 

Exceptions toe Certatn Stocks? 
As was already said, the entire range of blologlcal 

resources present In the EEZ at a given moment ls subject to the 
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sovereign rights of the coastal state. This Is borne out by 
article 56 of the Convention, as wel I as by state practice. 

There Is no support In practice for a I Imitation of a 
coastal state's sovereign rights within the 200-mlle zone when a 
stock Is shared with other states because ft also migrates fnto 
their zones, nor Is there any exception In case the fish spends 
part of Its I lfe cycle In the waters of the high seas, I.e., In 
waters beyond the special zones, the Internal waters or 
territortal seas of any state. But In both these Instances, It 
would seem advisable and even necessary for the states concerned 
to enter Into negotiations and to cooperate on the establ lshment 
of suitable arrangements, Including the use of regional 
commissions. The coastal state ts also under obi lgatlons to do 
so, because of existing provisions and custom on conservation 
measures and because of the damage which might otherwise be 
caused to the legltlmate Interests of other states. 

A specif le item Is that of the so-cal led "highly migratory 
species" [41]. We find Instances here where such species have 
been excluded from the zonal Jurisdiction otherwise appl lcable. 
In the 1977 Act of Japan, the prohibition of foreign fisheries 
without permission does not apply Jf the fisheries or the 
catching and taking of marine animals and plants "pertain to 
ht gh I y m J gratory spec 1 es prescr I bed by Cab I net Order" [ 42]. The 
US legtslatton and practice Is stmtlar [43]. "Species of tuna" 
are also excluded from the definition of "fishery resources" in 
the 1977 Act concerning the sovereign rights of the Bahamas 
[44]. It may, however, be difficult to regard the practice In 
this matter as a sufficient foundation for a rule of customary 
International law. The answer to this question seems to depend 
on whether evidence of a uniform practice Is required In order 
to prove a specific rule on the sovereign rights of a coastal 
state tn regard to htghly migratory species within Jts 200-mlle 
zone or whether It ts the posstble exception for such species 
which needs a specific basis In a state practice, once the 
general right of coastal states over the resources has been 
estab I t shed. 

In the Law of the Sea Convention, "highly migratory 
species" have received special attention Jn article 64 and In 
the I tst of Annex I to the Convention. Article 64, paragraph 1, 
establ I shes the obi Jgatlon of the coastal state and the other 
states fishing In the region for the species I lsted In the Annex 
to cooperate with a view to ensuring their conservation and to 
promotlng the optimum yield. However, this obi Jgatton does not 
derogate from article 56 and accordingly these resources also 
fal I under the sovereign rights of the coastal state. Arttcle 
64, paragraph 2, states expressly that paragraph 1 of the 
arttcle appl les In addition to the other provisions of the 
Convention's EEZ chapter. 
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Dbl lgatfons Incumbent Upon the Coastal State rn the Matter of 
ftshecles and Brot~rcal Resources 

The foundation tor Obligations of the Coastal State 
Basically, there may be three grounds for I lmltlng the 

exercise of coasta l state sovereign r ights In respect of 
fisheries and biological resources. These are: 

1. The "package deal" element requiring the coastal state to 
give something In return for being accorded a right to 
extend Jurisdiction to 200 mlles. Obviously, such a quid 
pro quo underl Jes the provisions on the EEZ tn the Law of 
the Sea Convention. The obi tgatlons on access for land
locked and geographically dtsadvantaged states to fisheries 
within the 200-mtle zone In particular have been negotiated 
agatnst this background. To some extent, the same may be 
said of the obllgatlons with respect to conservation, but 
here also more fundamental considerations apply. 

2. Fundamental considerations on the need to conserve the 
natural resources of the sea and to promote their rational 
utlllzatlon as one of the most Important sources of protein 
In the general Interest of mankind. 

3. Obi lgatlons may also exist In connection with the rlghts of 
other states In the EEZ In regard to matters other than 
fisheries and biologlcal resources, In particular their 
rights of navigation and overfl lght. The coastal state 
must, of course, respect those rights. To some extent this 
may limit the possible courses of action avallable to the 
coastal state In the exercise of Jurisdiction over 
resources, e.g., when It comes to measures such as the 
closure of an area to protect concentrations of fishing 
vessels. 

The System of the Law of the Sea Conyentton 
To some degree the Convention has Joined the first two 

elements. The Convention's system ts based on: 

- Limitation of catches on the basis of a total allowable 
catch; 

- Determination of a coastal state's own capacity to harvest 
the available resources within the 200-mlle zone; and 

- The use of those tiito figures as a basis for the al locatlon of 
fishing rights to other states [45]. 

Ibe "Exclusive" Economic Zone 
The word "exclusive" before "economic zone" In the 

Convention must be considered as a term of art. 
First, the rights and Jurisdiction conferred upon the 

coastal state are not excluslve In the sense that no other state 
has any rights In the zone. It Is envisaged, for example, that 
Jurlsdlctlon Jn relation to the preservation of the marine 
environment remains to a large degree with the flag states. 
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Second, the Convention also provides for certain rights of 
other states to exploit the resources of the zone. Evidently, 
this zone Is different from the truly "exclusive" 12-mlle 
resource zones that were established as a result of the 
developments after the Second Geneva Conference In 1960. As 
from the end of the ten-year phasing-out period, such zones 
would be "exclusive" In the ordinary sense of the word. Also 
this zone Is different from the "exclusive" zone -- with no 
rights of participation -- that the ICJ refused to accept as 
lawful In the two 1974 Judgements. 

Ibe Obllgattons of Conservation Under Article 61 ot the 
ConventJoo 
Article 61 starts with an obllgatton of the coastal state 

to determine the "allowable catch of the I lvlng resources In Its 
exclusive economic zone." From the viewpoint of conservation 
and optimum utll lzatlon, this seems a bit defective, even as a 
general point of departure. If a population of fish occurs In 
the waters of a coastal state as wel I as In other areas, and If 
It Is also harvested In those other areas, It seems Imperative 
that the total allowable catch (TAC) should be determined for 
the population In Its entirety. However, the starting point of 
the provisions of article 61 Is the I lmlted sphere of coasta 11 
state Jurisdiction, as the coastal state cannot exercise 
Jurisdiction In the same manner with respect to resources and 
fisheries beyond the 200-mlle I lmlt. It goes without saying 
that In determining the TAC within Its zone the coasta 'I state 
must take due account of any harvesting that takes .place beyond 
the I lmits of Its Jurisdiction, be It within the zone of another 
state or on the high seas. 

It seems acceptable under artlcle 61 to dispense with an 
obllgatlon to determine the TAC specif teal ly In relation to each 
single EEZ; this would represent, after al I, only a part of a 
population's overall figure that must be the basis for al I 
calculatlons. The condition Is that the coastal state and the 
other states exploltlng the same population have agreed on a 
common TAC and on the distribution of the catches between them. 
Whether harvestfng takes place In the one or In the other EEZ or 
on the high seas Is In many cases lmmaterlal. Indeed, It may be 
desirable to direct most of the fishing effort to the zone of a 
single coastal state In order to concentrate that effort on 
fully matured fish and avoid over-exploltatlon of young and 
Immature fish. 

A general provision on cooperation In cases where stocks 
occur tn two or more EEZ•s, or In an EEZ and on the high seas, 
Is found In article 63. Paragraph 1 of this artlcle contains 
the prov I so "w I thout preJ ud Ice to the other prov ,f s Ions of th Is 
Part." This proviso should perhaps not be read too llteral ly, 
and In partt cu I ar paragraph 1 shou Id not be ,Interpreted .a. 
contcacJo. 

Evidently, the cafculatlons by the coastal state must also 
take account of fisheries within areas of Jurisdiction not 
covered by Its EEZ, which Is the only area mentioned In articles 
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61 and 63. We also have Internal waters, the terrltorlal sea 
and a possible contiguous zone up to the 12-mlle I lmlt. 

According to paragraphs 2 and 3 of artlcle 61, the coastal 
state must through proper conservation and management measures 
ensure that the maintenance of the llvlng resources In Its EEZ 
Is not "endangered by over-exploftatlon. 11 The measures must be 
designed both to "maintain" and to "restore" populatlons with 
the objective of reaching levels that can produce the maximum 
sustainable yleld. However, this latter objective may be 
qual If led by relevant environmental and economic factors 
Including, Inter al la, "the economic needs of coastal fishing 
communities and the special requirements of developlng states," 
and take account of fishing patterns, etc. 

Article 61, paragraph 4, requires that account be taken 
also of the effects on species associated with, or dependent 
upon, harvested species with a view to maintaining or restoring 
populatlons of such species "above levels at which their 
reproduction may become serlously threatened. 11 This latter 
obllgatlon may seem somewhat weak. It may perhaps be 
supplemented with the objective of "optimum utl I lzatlon" of 
art I c I e 61, paragraph 1, In cases where, from an ,overa 11 
viewpoint, It would be more deslrable to Increase the 
populations of the dependent or associated species and their 
harvesting by llmltlng or Increasing catches In the EEZ, as the 
case may be. It may, for example, be possible to Increase 
catches of seal or dogfish, thus contributing to larger 
populations of cod and other species of fish In the neighboring 
areas. 

Participation of Other s+ates Under Articles 62. 69 and 10 
The Convention has three main provisions concerning the 

rights of access of vessels from states other than the coastal 
state. The first, and the most general, provision Is found In 
artlcle 62, paragraph 2, which gives other states the right to 
exploit the surplus, If any, of the I lvlng resources of the EEZ 
after a coastal state has determined both the allowable catch 
and the part of the catch which It can harvest Itself. Such 
access must be governed by agreements or other arrangements 
between the coastal state and the other states concerned In 
accordance with the terms and conditions set out In article 62, 
paragraph 4, Including the regulatory powers of the coastal 
state. The second provision on the rights of other states Is 
article 69 deal Ing with land-locked states. Thirdly, article 70 
grants fishing rights to certain geographically disadvantaged 
states (GOS). 

Taken together, artlcles 69 and 70 purport to meet the 
requirements of an Important group, possibly a "blocking third" 
In the voting procedures at UNCLOS I II: the group of land
locked and geographically disadvantaged states. However, not 
al I states which In one sense or the other mtght claim to be 
"geographically disadvantaged" have a right to fish. Rather, 
the right Is llmlted to certain cases mentioned In article 70, 
paragraph 2. Article 70 does not even use the term GOS but 
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refers to "states with special geographical characteristics." 
The definition of that term covers In fact two groups. The 
second of these groups constitutes the more simple part of the 
definition, and here the notion of "geographical" Is to the 
point: "coastal states which can claim no exclusive economic 
zones of thefr own." The first group, however, ts defined on 
the basis of more complex criteria: "coastal states, Including 
states bordering enclosed or semi-enclosed seas, whose 
geographical situation makes them dependent upon the 
exploltatton of the living resources of the exclusive economic 
zones of other states In the subregion or region for adequate 
supplies of fish for the nutritional purposes of their 
populations or parts thereof." It seems that the evaluation of 
whether or not a state meets the requlranents of this definition 
cannot be based on geography alone. 

The rights set out In articles 69 and 70 Involve 
participation "on an equitable basis." The terms and conditions 
must be determined by the states concerned through bl lateral, 
subregional or regional agreements. The coastal state has an 
obligation both to enter Into negotiations with such other 
states and to grant them such rights as are provided for. 
However, paragraph 1 of article 69, as wel I as paragraph 1 of 
article 70, restrict these rights to the "surplus of the living 
resources" of the EEZ as defined In article 62, paragraph 2 
[46]. 

However, the provisions of article 69, paragraph 3, and 
artfcle 70, paragraph 4, go further than those of article 62: 
they also grant a right of participation even when no surplus 
exists. "When the harvesting capacity of a coastal state 
approaches a point which would enable It to harvest the entire 
allowable catch of the resources In Its exclusive economic 
zone," the coastal state and other states concerned must 
cooperate In the establ lshment of "equitable arrangements" on a 
bilateral, subreglonal or reglonal basis. The objective of such 
arrangements must be to al low for participation of developing, 
as opposed to developed, land-locked states and states with 
special geographical characteristics of the same subregion or 
region In the exploltatlon of the llvlng resources of the EEZ. 

The Evaluatlon of state Pcact(ce and Other factors as 
Evidence of a Rule of Law 
In regard to non-conventional law, one Is again facing the 

rather cruclal prel lmlnary question as to whether the right to 
extend to a certain llmlt must be Justified by considerable 
evidence frorn state practice or whether the burden of proof Is 
tn the reverse. May one rely on the right of the coastal state 
to determine the extent of Its own Jurisdiction, albelt within 
the I lmlts which might derive from lnternatlonal law? Such a 
perspective might warrant the submission that, as there Is at 
present no uniform rule on the I lmlts of fisheries Jurisdiction, 
such I lmlts may be fixed by each coastal state within the range 
evidenced by state practice, which In fact goes up to 200 
nautlcal mlles. Presently, there Js no evidence of any uniform 

260 



practice that would obi lge a coastal state to restrict Itself to 
a narrower lfmft. In this perspective, tt seems natural to 
regard the 200-mtle ltmlt of special Jurisdiction In the same 
I lght as the tradltlonal I lmlt of the territorial sea and the 
12-ml le fisheries zones of the 1960 1s. In this view, there 
would be no obi lgatlon to share resources Inside the areas which 
fall within the I lmtts of fisheries or contlnental shelf 
Jurisdiction. 

Therefore, the large number of agreanents or other 
arrangements entered Into by states to al low for foreign fishing 
within the zones of coastal Jurisdiction may seem to spring from 
reasons of pol ltlco-economlcal expediency rather than from legal 
requlranents. It may be agreed that they do not represent an 
oplnfo jlOC.1.s., which Is, as was emphasized by the ICJ In 1969, an 
essential element tn the formation of customary law [47]. 
Earl fer agreements relate to a considerable extent to vofsfnage 
and to the phasing-out of foreign fishing In connection with the 
extensions to 12 nautical miles, situations that are clearly 
different from the claims which have played a major role at 
UNCLOS I II and that for this reason may be of little value In 
the formation of a legal custom. 

But there also Is another possible construction whlch may 
flt In wel I with existing state practice -- the tradltlonal 
Latin American maritime zones, as wel I as the more recent zones 
based on the UNCLOS I II del lberatlons -- and In particular with 
the sut gen~ aspect. We may regard the 200-mlle EEZ or 
fishery zone, or In general the 200-mlle limit, as a new 
creation or lnstltutton of International law; and this may 
warrant the submission that It Is the existence of such a new 
rule that must be supported by a sufficient amount of state 
practice. 

Fol lowing this I lne of thought, It may be argued that state 
practice does not prove the existence of full or uni lmlted 
sovereign rights of coastal states In the sense that such a 
state may appropriate the resources of the extended zone In the 
manner It chooses and neglect the need for conservation. 
Indeed, the very development of the 200-mlle zones has been 
Intimately connected with the Idea of conservation. This goes 
for the traditional Latin American practice, as wel I as for that 
Inspired by UNCLOS Ill. The preambles of the 1947 Proclamations 
ot Chile and Peru refer to the two Declaratlons of 1945 by 
President Truman [48]: one concerning the continental shelf and 
the other concerning conservation [49J. The duty of the coastal 
states to protect the I Iv Ing resources of the sea, as opposed to 
the mere right of exploitation, was of paramount Importance also 
In the ensuing practice, e.g., the Joint Declaration of Chi le, 
Peru and Ecuador of 18 August 1952 [50]. Conservation Is also 
an essential element of more recent practice, regardless of 
whether or not a coastal state copied the exact formulae of the 
negotiating texts or the Convention on the aspect of 
conservation and management In addition to the aspect of 
exploratlon and exploitation. 
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Ob!Jgattons of r.onseryatron and Obi Jgatlons of 
Partic[patJoo In Customary Law 
Consequently, It appears that state practice presents a 

strong case for the submission that fnternatlonal law presently 
al lows coastal state Jurisdiction In a special zone and that 
thfs Jurisdiction Is based on sovereign rights In combination 
wlth the obi lgatlon to take effective measures of conservation. 
In modern law, the obi lgatlon to conserve can probably also be 
bull+ on more general considerations, I.e., Independently from 
the speclffc practice relating to the 200-mlle zone. 

In regard to the participation of other states, It seems 
more difficult to present a line of argument to the effect that 
there Is an obi lgatlon under fnternatlonal law. State practice 
does not give the Impression that such an obi lgatlon Is an 
Indispensable element and one of the reasons tor the creation of 
a new zone, as Is the case wfth conservation. The large number 
of agreements on participation In existence may easily be 
explained away as resulting from considerations other than a 
legal obi fgatlon [51]. 

However, there may also be room for the contention that 
state practice up to now does not prove the existence of a right 
to an exclusive zone If that right Is understood to mean that a 
coastal state may establ lsh a zone for Tts own benefit only, 
without regard to the fishing Interests of others. 

The view that there Is no sufftclent basis for a truly 
excluslve zone might to some degree be built on the 1974 
Judgment of the ICJ [52], which refused to accept the right of 
Iceland to establ lsh an excluslve zone. In the Court's opinion, 
only more I Jmlted powers were accorded to certain coastal states 
In the zone between 12 and 50 mlles, and coastal states were not 
entltled to claim exclusive rights with a general prohibition of 
foreign fishing. Iceland should have entered Into negotiations 
In order to share the catch, albeit with a "preferential" share 
for Its own fishermen. Whfle the Judgment as such can probably 
not be upheld as against subsequent state practice, the premises 
of the Court may, nevertheless, lend support to the theory that 
only a more limited type of Jurfsdfctlon Is establ lshed In favor 
of coastal states In the special zone and that there Is an 
obi lgatlon to give access to certain other Interested states. 

As the term "excluslve" In regard to the EEZ Is a term of 
art, the extensive use of the same term In state practice should 
not be Invoked against these possible conclusions. However, It 
may be malntafned that the more recent practice of states tends 
to prove that there Is at least one aspect where the EEZ Is 
truly exclusfve, r.e., the exercise of Jurisdiction. There 
seems to be no basis In practice for requiring a system of Joint 
Jurlsdlctfon or for requiring that llmftatlons on foreign 
fishing beyond 12 nautical mlles can only be achieved through 
agreement. Both national legtslatlon and bl lateral treaties 
seem to confirm quite clearly that the regulatory powers, 
f~cludlng the power to al locate fishing rights, are vested In 
the coastal state. Leaving aside the possfble obJectton that 
the present regime Is of a transitory nature, state practice 

262 



seems to have arrived at a definite solution In the sense that 
the special zone Is subject to the exclusive Jurisdiction of the 
coastal state. The only remaining question Is whether the 
present practice of allocation by agreement on the basis of 
coastal state sovereign rights Is to be regarded as a I Imitation 
on these sovereign rights or merely as a matter of pol ltlcal 
expediency. 

A strong objection against the use of the 1974 Judgments as 
precedents in regard to 200-mile EEZ 1s or fisheries zones ls, of 
course, that practice based on "sovereign rights" resul+s in 
zones that are entlrely different from the system of 
"preferential rights" based on negotiations as envisaged by the 
Court In 1 97 4 [53]. 

Where reglonal commissions are concer ned, it Is probably 
too early to draw any definite concluslon. But It is to be 
expected -- and this trend Is already evident In the Northeast 
Atlantic Commission CNEAFC) [54] -- that conservation measures 
within the 200-mlle zones wll I be establ lshed by each Individual 
coastal state. The role of the regional commissions wll I be to 
serve as fora for discussion and coordination of different 
national measures, to assist the coastal state In the gathering 
of data, and posslbly to recommend solutions [55]. 

Ibe fJxJng of a "Total Allowable Catch" According to 
Customary Law 
We may now turn to a more detalled examination of some of 

the possible I Imitations on the exercise of coastal s+ate rights 
to the extent that It might be argued that such I Imitations, 
with the above reservations, emerge from the existing legal 
materl al. 

A first question that arises Is what Is lmpl led In the 
settJng of a "total allowable catch" (TAC) [56]. Having 
established that the coastal state has sovereign rights In 
regard to the regulation of fisheries In the extended zone, one 
may wonder whether there Is any Interest In specifying that the 
coastal state must establ lsh a TAC. If the coastal state may 
decide what parties are to be allowed to fish, as wel I as the 
amounts to be caught and the other conditions to apply, It goes 
without saying that the coastal state can also fix the TAC. 
That TAC may be regarded as nothing more than the figure which 
emanates from the addition of the quotas al lotted to the various 
foreign states together with the quantities to be taken by the 
coastal state Itself. 

However, the rules on TAC in the International documents 
that have served as an Inspiration for natlonal pol icles and the 
formation of International custom are Intended as something more 
than a mere repetition of the principle of sovereign rights. 
The Idea of a TAC Is connected with the llmJtatlon of coastal 
state rights In the EEZ. In the Convention the rights of 
coastal state rn the zone are not the same as those that apply 
to the sea-bed and subsoil of the continental she l f by virtue of 
the 1958 Convention or relevant customary law. 
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The term "allowable" seems to convey the Idea that there 
must be a I Imitation on the rights of the coastal state, as wel I 
as on the rights of others. There Is to be no complete freedom 
of action; even the "sovereign" rights are restricted to what Is 
"al lowable. 11 It may be argued that "soverefgn 11 Is not an 
adequate term: the constraints operating on the rights are 
those of nature and not those lald down by an International 
organization or by another state; It Is a general characteristic 
of a state's sovereignty that It Is I fmtted to such natural 
resources as are found wfthln Its territory or In other areas 
subject to Its sovereignty. It may, nevertheless, be said that 
the notion of an "allowable" catch has a Juridical connotation 
that makes It different from the biological ly-orlented notton of 
a "sustainable yield", be It "maximum" or "optJmum. 11 

More precisely, the fdea of a TAC seems to Jmply two 
Important restrictions on the sovereign rights of coastal 
states. The first restriction Is primarily resource-oriented: 
there Is no right to catch whatever amount the coastal state or 
others might wish to utll lze because of short-term economic 
benefits or because there Is no effective regulation of the 
ffsherles In question. There must be a TAC, and fishing effort 
must be kept within that maxlmum. However, this may not exclude 
the posslbll lty that for certain stocks the existing total 
harvesting capacity, or the actual fishing effort, ts so smal I 
In relation to the size of the resources that overfishing Is 
Impossible. In that case, the formal fixing of a TAC in tons or 
numbers can be dispensed with. 

The second aspect of the TAC Is of a pol ltlco-economlc 
nature: It deals with the al location of the right to fish to 
other states. Together with the fixing of a coastal state's 
harvesting capacity, the fixing of a TAC Is also Instrumental In 
deciding the amounts available to the fishing fleets of other 
countries. Thus, the TAC Is relevant In establ Jshtng the total 
quantity to be caught by others, while additional provisions of 
the Convention Impose certain restrictions on the freedom of the 
coastal state In the sharing-out of that total quantity. As 
thfs aspect of the TAC Is an element of the rules concerning the 
right to fish of other states, it may perhaps be examined most 
easily In that connection. 

Ibe Allowable Catch to Begard to Consecva+Jon 
As regards the first I Imitation on a state's right to 

utll lze I lvlng resources within Its Jurisdiction, It may have a 
certain basis In more general and more fundamental 
considerations of lnternatlonal law than those relating to 
special maritime zones. 

Article 2, paragraph 2, of the 1958 High Seas Convention 
qual lfles the right to take part In fishing activities on the 
high seas wfth an obi lgation to pay due regard to the right of 
other states to exercfse the same right. Indeed, this provision 
was Invoked by the ICJ In 1974 L57J. However, the advent of the 
EEZ with Its I Imitation of the rights of other states, as wel I 
as the fact that the Convention's terminology excludes the EEZ 
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from the high seas fisheries regime, have put this artlcle In a 
somewhat different light. 

But even If fishing activities are conducted wholly within 
the l lmits of national Jurlsdl ct ton, It seems that tradlttonal 
International law must contain some restrictions on the right to 
exploit a renewable resource, particularly In the case of a 
0 shared resource" [58], t.e., when a stock of fish migrates Into 
the zones of other states. More novel ts perhaps an obi lgatlon 
to I lmlt the total catch if the entire stock ts found within a 
slngle EEZ and ff the coastal state's harvesting capacity 
exceeds the total "allowable" catch so that no rights of other 
states are involved. Even In this situation, other states may 
have an Interest In conservation, e.g., In view of future 
changes In the available stocks or a posslble reduction of the 
coastal state's harvesting capacity, for example, by a transfer 
of fishing effort to other populations of fish. 

Given that there may be certain more far-reaching 
principles concerning the I Imitation of catches, the role of 
custom In the EEZ and tn other zones may, first of all, be to 
give evidence of such general prlnctples or to reinforce than. 
Furthermore, practice may serve to establish a more firm and 
precise obi lgatlon to avoid over-explottatlon. There Is here a 
certain procedural element which may prove to be of great value 
In the efforts to obtain an optimum utfl lzatton In the Interest 
of the entire world community: the principles and practices 
concerning the TAC make a state's right to fish within its own 
waters conditional upon Its undertaking a serious assessment of 
the availab le resources and of the fishing efforts that may be 
undertaken without serious or even Irreparable damage to those 
resources. 

Examples from State Pcactrce on the TAC 
An evaluation of state practice on TAC's meets with 

conslderable difficulty. In the first place, a state may 
obviously have reasons of Its own for I lmltlng the catch In its 
zone and for conserving the resources. Thus, existing practice 
need not be the result of any legal obi lgatlon. Second, 
national leglslatton often lays down the sovereign rights or, 
more generally, the Jurisdiction of the coastal state In regard 
to the resources without specifying the different elements or 
instruments to be used tn the exercise ot those rights, such as 
the fixing of a TAC. Among this latter group, we find i n 
particular countries which have extended their fisheries I lmlts 
to 200 miles In accordance wlth recent trends but which at the 
same time have retained their earl fer legal framework for 
regulating fishing within their fisheries zone. The United 
Kingdom, Denmark, Canada, and Ireland belong to this group [59]. 
The Proclamation of the Federal Republ tc of Germany of 1976 on 
the creation of a 200-mtle fisheries zone states in article 2 
that fishermen from the manber states of the European 
Communities wll I have the right to fish In the extended zone and 
that fishermen from third countries may fish "only with special 
permission or on the basts of agreanents with those countries" 
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[60]. Several of the more recent members of the 200-mlle club, 
on the other hand, have fol lowed the UNCLOS Ill texts by making 
provisions for the establ lshment of a TAC and the al location of 
quotas to foreign fishermen. States In this category are the 
US, the USSR, Mexico, New Zealand, Norway, and Portugal [61]. 
The Norweylan law does not make the fixing of a TAC mandatory: 
the Kfng In Council "may" Issue regulations on TAC 1s. 

Is There an Obi Jgatloo for Optimum UtJt tzatlon? 
By virtue of Its sovereign rights may a coastal state 

retrain from the exploltatlon of certain llvlng resources 
without permitting others to take the allowable catch Instead? 

Considerations concerning the nutritional needs of the 
world populatlon as a whole have played a certain role In UNCLOS 
Ill [62]. And It seems reasonable that a coastal state should 
not be given the right to exclude citizens of other states from 
utll lzlng a certain resource, as this may bring than great 
economic difficulties and dislocations, unless the citizens of 
the coastal state or of a third state obtain at least some 
benefit from Its action. 

Looking again at the particular situation at UNCLOS I I I and 
the first series of extensions to 200 miles In accordance with 
UNCLOS I I I patterns as from 1976, one may find a certain basis 
for arguing that the general acceptance of a 200-mrle system has 
been subject to certain conditions, one of those conditions 
being that a coastal state may not exclude or curtail foreign 
fishing without sufficient reason. However, now that some time 
has passed, such an Idea of a quid pro quo already may have 
become obsolete: with the vast number of extenstons carried out 
so far, coastal states do not have the same Incentive to arrive 
at a compranlse and to give rights to others In order to obtain 
tnternatlonal agreement and recognition of their 200-mlle zones 
[63J. This tine of thought may even Influence the appralsal of 
state practice In I leu of the Law of the Sea Conventton, I.e., 
prior to Its adoption In 1982. 

Generally speaking, the nature of the objective of "optimum 
yield" ts such that national legislation based on this objective 
[64] may be understood as representing no more than a country's 
own Ideas on a sound resource pol Icy Irrespective of the 
posslble requlranents of International law. 

Jbe Obi lgatloo to Avoid Over-Exploitation 
We are probably on more flnn ground fn relatlon to the 

obi lgatlon not to over-exploit the avallable resources. This 
obi lgatlon Is part of a general prfnclpla on conservation, and 
It has been accorded a prantnent place In the different laws and 
other texts of state practice; It a1so was an Important element 
of the Ideas that were at the basis of the developments that 
occurred. In this respect, reference can be made to what was 
said earl fer on conservation as an tndlspensable part of the 
rationale for extended coastal state jurfsdfctton. 
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Is Jbece a Customary Law on the 8Jgbt of Access tor foreign 
Vessels? 
In the above, we have already considered to some extent the 

question of whether there Is an obi lgatlon to al low the 
fishermen or vessels of other states to take part In the 
exploitation of llvlng resources within the 200-mlle EEZ or 
fishery zone. 

Such an obllgatlon may, on the one hand, be closely 
connected to the Issues that have been discussed: the world's 
nutrltlonal problans, a possible surplus over the harvesting 
capacity of a coastal state, and the need to leave that surplus 
to others In order to attain the objective of optimum 
utll lzatton. On the other hand, the granting of access to 
foreign fishermen may be Justified It Itself, Independent of the 
Ideas of full utilization and coastal state harvesting capacity. 

The practice of several states has al lowed for foreign 
participation In a far greater range of cases than those 
provided for by the texts of UNCLOS Ill. It may seem a paradox, 
but the result of this may be that there Is less posslbll lty of 
developing a uniform rule of customary law on participation. 
The fact that several coastal states obviously grant access 
without feel Ing bound to apply the Convention's criteria may be 
Interpreted to mean that a coastal state has complete freedom of 
choice as to whether or not foreign states wlll be allowed to 
fish, there being no legal rJght of access. 

Carroz and Savini I 1st three categories of agreements [65]. 
They are: 

- Agreements providing tor the phasing out of operations by 
foreign fishing vessels In newly establ lshed zones of 
national Jurisdiction as local fisheries gradually take the 
place of these vessels; 

- Agreements granting reciprocal fishing rights to vessels of 
both parties In their respective zones of Jurisdiction; and 

- Agreements prescr(bfng the terms and conditions under which 
the fishing vessels of one party may operate In waters under 
the Jurisdiction of the other. Most agreements belong to 
this category [66J. 

In my view, there Is at least one more category, I.e., 
agreements based on yoJsloage or on other special concessions 
granted to neighboring countries or to other members of a 
regional organization such as the European Economic Community 
[67J. Here, It Is the special relatlonshlp between the states 
concerned that explains the mutual granting of access, whereas 
the first two categories of agreanents, phasing-out and 
reciprocity, usually relate more directly to Interests In 
natural resources. 

Furthermore, the third category of agreE111ents Is not of the 
same order as those on phasing-out, reciprocity, and volslnage. 
Agreements specifying the conditions for access, licensing, 
etc., may also cover the other categories I lsted, e.g., If 
national leglslatlon only allows reciprocity agreements on the 
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condition that any rights of access under the agreement are 
limited to a certain number of vessels that must obtain a 
I lcense from the authorities of the coastal state [68]. 

At the same time, phasing-out and reciprocity are only 
fl lustratlons of the different conditions and considerations 
that may apply In the bilateral relationship between sovereign 
states If one of than grants the other access to Its fishing 
zone. Clearly, the above categories are Important, but the I 1st 
Is not exhaustive. In state practice, the Issuance of fishing 
permits to foreJgn vessels may also be a source of revenue, thus 
furthering the coastal state's economic development In general 
[69]. A special problem Is presented by agreanents between a 
coastal state and private companies or the Issuance of permits 
to foreigners directly on the basis of domestic law. In such 
cases, the terms and conditions are seldom subject to open 
pub I lcatlon [70]. 

Criteria and CondJt(ons for the Allocation of fishery Rights to 
Other States 

The Criteria and CondJt[ons of the Law of the _.s.ea 
Conventtoo 
In the above, we have reviewed the fundamental provisions 

of the Convention on the obi lgatlon to al low fishing by foreign 
states In the EEZ. It was unavoidable that In this discussion 
we already touched upon the basic criteria and conditions for 
access, but at this stage we Intend to examine these criteria 
and conditions somewhat closer. 

It may be said that In general the coastal state has a wide 
measure of discretion In regard to the distribution of that part 
of the all0wable catch of Its EEZ which ft cannot harvest 
Itself. The rule on the granting of access to foreign states to 
the surplus Is mandatory -- the coastal state "shal I" give 
access according to article 62, paragraph 2 -- but In the 
Implementation of this basic obi lgatlon the coastal state has 
evidently a certain freedom of action as to which states wll I be 
given the right to fish and as to the quotas to be allocated to 
the different foreign states with respect to the various species 
and flsherfes In the EEZ. However, this right of decision Is 
not purely arbitrary [71]. As ts said In article 62, paragraph 
3: In giving access to other states the coastal state must 
"take Into account al I relevant factors," fncfudJng the factors 
mentioned specfflcal ly In the same paragraph 3. 

That the Implementation of the basic obi lgatlon to give 
access to a surplus must be considered from case to case and 
fran one year to the other also fol lows from the fact that It 
must be effectuated through "agreements" or other "arrangements" 
between the coastal state and the other states which obtain a 
right of access. If no agree:ment is reached, the coastal state 
may refuse to give access to the state concerned or It may use 
the option of an "arrangement" by establ fshlng the quotas 
uni laterally In Its own legislation. 
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The criteria specif lea I ly mentioned In paragraph 3 are the 
significance of the living resources to the econany of the 
coastal state concerned, Its other national interests, the 
requirements of developlng states In the subregion or region, 
and the need to minimize econanlc dfslocatlon In states whose 
nationals have habitually fished In the EEZ In question or which 
have made substantial efforts In research and the Identification 
of stocks. This I 1st -- which, as was said, Is not exhaustive -
- also mentions the provisions of articles 69 and 70 concerning 
land-locked and geographically disadvantaged states; these 
provisions would, however, apply anyway, I.e., apart from the 
reference In paragraph 3. 

Articles 69 and 10 and the ir Re!atJonshlp to the General 
Pcavtston ot Arttcle 62, Paragraph 2 
Apart from reasons of formal presentation, one may wonder 

as to the need for specific provisions In articles 69 and 70 
concerning land-locked states and states with special 
geographical characteristics . Those cases are to be taken Into 
account under article 62, the general provision on the 
distribution of a surplus. Articles 69 and 70, with the 
exception of paragraphs 3 and 4, respective ly, are also I lmfted 
to the surplus. In addition, the substantive right accorded In 
these art-lcles ls no more than partlclpat-ion "on an equftable 
basls, 11 which might also fol low from artlcle 62. As tor the 
other considerations mentioned In articles 69 and 70, they would 
seem to be covered by the general reference In article 62 to 
"al I relevant factors." 

From the legal scholar's viewpoint, the structure may 
appear unsatisfactory: article 62 contains rules concerning the 
right to fish for a surplus and Its al location among foreign 
states, while articles 69 and 70, found much later In the text, 
deal with the al location of that same surplus to a specific 
group of states. This creates questions of Interpretation 
regard i ng the relationship between articles 69 and 70 and the 
general surplus rule In article 62. For example, should the 
states expressly mentioned In articles 69 and 70 be given a 
preference over other states which may be given rights under 
article 62, such as those which have traditionally fished within 
the newly establ lshed EEZ? Or Is the choice among the different 
categories of states left to the discretion of the coastal 
state? It seems difficult to deduce a preference from the 
simple fact that the land-locked states and the GOS have a 
double basis for a right of access. In the Interests of legal 
clarity, It would have been better ff the provisions on the 
right of access to a surplus had been consol ldated In one 
article. 

It ts submitted that artlcles 69 and 70 must be read and 
understood against the background of the negotiating history of 
the Conference. It seems reasonable to argue that the Interests 
of land-locked and geographical ly-dlsadvantaged states are among 
the lnltfal factors to be "taken Into account" by a coastal 
state In the exercise of Its discretionary powers concerning the 
distribution of a surplus under article 62, paragraph 3. As 
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this provision Indeed refers to articles 69 and 70, It Is to be 
expected that a certain al location under article 62 wll I, In 
practice, also suffice to fulfil I the requirements of articles 
69 and 70, at least In most cases. The language of the 
Convention leads to the conclusion that land-locked states and 
states with special geographical characteristics must have a 
sanewhat stronger position ln some respects than other posslb 'le 
participants In the fisheries of the EEZ. The states covered by 
articles 69 and 70 "shal I have" a "right" to fish that ls not 
contingent upon a coastal state's Interpretation and appl lcatlon 
of Its obi lgatlons. Clearly, the stronger language In favor of 
third-party states In articles 69 and 70 must prevail over that 
of article 62, which does not formulate the right of 
participation as a right appertaining to any s ingle state or 
group of states. 

Another difference Is that under article 62 the coastal 
state has a choice between "agreements or other arrangements" -
language that seems to Include the somewhat precarious system of 
fishing rights accorded by unilateral legislation as an 
alternative to a treaty binding the two governments. Under 
artlcles 69 and 70, the terms and conditions must be determined 
"through bl lateral, subregional or regional agreements" [72] and 
the specific rules of articles 69 and 70 must again prevail. 
According to this language, there ls here a pactum de 
contrahendo. Relevant In this context are the considerations of 
the ICJ In the North Sea Continental Shelf Cases and Jn the 
Fisheries Jurisdiction Cases of 1969 and 1974 [73] with 
reference to the basic obi lgattons of states In respect of the 
peaceful settlement of disputes under article 33 of the UN 
Charter. Negotiations must be meaningful; I.e., they must be 
conducted with a vtew to reaching agreanent on a result 
acceptable to both parties and In accordance with the provisions 
of articles 62, 69 and 70 of the Conventton. If no agreement 
should be reached after the exhaustion of the obi lgatlon to 
negotiate, the duty to al low participat ion may probably be 
discharged through unilateral leglslatlon by the coastal state. 

further Comments ConcecnJng Land-Locked States and States 
w!tb Special Ge~raphtcal Characteristics 
It appears that the most significant practical effect of 

articles 69 and 70 wl 11 occur In cases where a coastal state, l:n 
dlstrtbutlng access to a surplus under article 62, purports to 
exclude a certain land-locked state or GDS from al I flshtng 
within the EEZ. In such a case, the "right" laid down f,n 
artlcles 69 or 70 might be vlolated. If the quotas are 
al located on the basis of all the relevant factors of article 
62, this seems pctma facle to convey also the Idea of 
"equitable" participation, thus fulfil I Ing the obi lgat lons 
deriving from artlcles 69 and 70. 

Even If a coast a I state were to ref use to ,a I I ocate any 
portton of a surplus to a given land-locked state, that state 
would not necessartly be entitled to claim a quota as Its 
lndlvldual right In regard to the EEZ of the coastal state In 
question. What Is "equitable" must be considered In reference 
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to the subregion or region as a whole under artlcle 69, 
paragraphs 1 and 2 (b), and article 70, paragraphs 1 and 3 Cb). 
If a land-locked state or a GOS has been given sufficient rights 
of participation In the EEZ of state A, that may be a valid 
reason for not granting any rights In the zone of state B. 

As for the rules on participation beyond the surplus -
article 69, paragraph 3, and article 70, paragraph 4 -- It goes 
without saying that these have a speclal standing and cannot be 
understood as merely specific aspects of the general surplus 
rule of artlcle 62. However, the rights under paragraphs 3 and 
4 are not the same as those of paragraphs 1: the states 
concerned must cooperate In the establ lshment of equitable 
arrangements "as may be appropriate In the circumstances and on 
terms satisfactory to all parties." Again, the situation In 
other parts of the subregion or region must be considered, not 
only the situation In the EEZ of a slngle coastal state. 

Generally, articles 69 and 70 are not limited to developlng 
states. HCMever, this Is the case as regards participation 
beyond the surplus under article 69, paragraph 3, and article 
70, paragraph 4. Furthermore, there Is a certain discrimination 
between developed and developing states In that articles 69 and 
70 restrict the right of participation of developed states to 
the EEZ 1s of other developed states of the same subregion or 
region under paragraphs 4 and 5, respectively. 

Subordination of Articles 69 and 10 to the General Norm of 
Article 62 on the Basts of Conference History 
The negotiations at UNCLOS Ill seem to confirm the view 

outl lned In the preceding paragraphs that articles 69 and 70 are 
part of, and are subject to, the general norms on the 
distribution of resources of article 62 [74]. If articles 69 
and 70 contain express terms that are different from those of 
article 62, articles 69 and 70 preva ,I I. Apart from this 
situation, the rules of article 62 apply, Jncludlng the 
principle that fisheries within the EEZ, even those carried out 
by vessels of a land-locked state or a GOS, fa l I under the 
Jurisdiction of the coastal state. 

The relationship between the draft artlcle 62 on the one 
hand and articles 69 and 70 on the other was clarified In the 
1976 RSNT by the use of the term "subject to" In the I atter two 
artlcles: the right to fish of land-locked states and GOS 
should apply subject to the provisions of article 62. This 
proviso was Important especlally as It made the surplus 
I Imitation of article 62 binding also vis-a-vis land-locked 
states and GOS. Because of disagreements on this matter, there 
was a later amendment In favor of the coastal states that 
I lmlted the rights of land-locked states and GDS under artlcles 
69 and 70 In express terms to the surplus. This should, 
however, not result In any change as regards the general 
subordination of articles 69 and 70 to the conditions of article 
62, which had earl Ier been expressed In a general manner by the 
formula "subject to. 11 
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The Position of Coastal States "OverwhelmJngly Dependent" 
Article 71 accords a special protection against the 

appl lcatlon of articles 69 and 70, but not against the general 
rules of artlcle 62, to a coastal state that Is "overwhelmingly 
dependent" upon the exploltatlon of the I Iv Ing resources of Its 
EEZ. 

I nterpretatl on of the Term "Sucp I us" [757 
The obi lgatlon to give access to a surplus finds Its c.a..LsQn 
~ Jn the need to use al I the available sources of protein 
In the Interests of the entire International community and of 
the developing countries In particular. It seems unreasonable 
to argue In favor of a right of coastal states to prohibit 
foreign fishing of a surplus as the needs of a coastal state, 
which are the basis for the development towards extended 
fisheries zones and which form an Important part of the legal 
reasoning In support of that development, do not seem to go 
further than the catch which that state Is capable of 
harvesting. This element In particular Is part of the 
Justification for article 62, paragraph 2. It is uncertain to 
what extent such reasons, relevant as they may be from a de lege 
ferenda viewpoint, can be regarded as decisive de lege lata In 
regard to general, non-conventional law. However, as far as the 
Convention Is concerned, they clearly form part of the basic 
material for the Interpretation of Its provisions. 

It seems evident that the TAC and the harvesting capacity 
and, consequently, the possible existence of a surplus, must be 
determined separately In regard to each stock occurring In the 
EEZ. However, at the same time, account must also be taken of 
that part of the harvesting capacity which derives from a 
transfer by the coastal state of fishing effort from one stock 
to another In Its zone, e.g., In view of past over-exploitation 
of the first stock. 

Gclterta for Allocation Under Customary Law 
As for the law outside a binding conventional arrangement, 

one may first pose the question, already discussed above, of 
whether there 1s any obi lgatlon at al I on the part of the 
coastal state to al low resource-sharing within Its 200-mlle 
zone. If the answer ts In the negative, one may probably also 
conclude that the coastal state Is completely free to decide on 
the criteria for al locatlon should It nevertheless open Its zone 
to foreign fishing. However, the possible existence of treaty 
provisions on national or most-favored-nation treatment must be 
borne In mind. 

Even If It Is accepted that, as a result of the development 
ot the 200-mlle zones, a coastal state Is not completely free to 
reserve al I fishing for Its own nationals, It may be 
questionable whether there are binding rules concerning the 
criteria and conditions governing access by foreign fishermen. 
As their participation must In practice take place on the basts 
of an agreement, It is tempting to ctte the observations of the 
ICJ In the 1969 North Sea Continental Shelf Cases In relation to 
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the content of the obi lgatlon to negotiate a solution on 
boundary Issues. There are, as the Court pointed out, no 
I Imitations per se as to the considerations which sovereign 
states may find relevant In the common regulation of their 
relatlonshlp, nor as to the terms and the conditions they might 
wish to apply [76]. 

There may be a degree of Interdependence between two 
questions. If there are obi lgatlons under customary law to 
grant fishing rights to. for example, land-locked states or GOS 
and If such states demand their share, the coastal state wll I be 
prevented from making al locations In accordance with other 
criteria. This wlll apply at least In regard to that part of 
the TAC which Is taken up by such "mandatory quotas" which In 
theory might even absorb the entire TAC or the enttre surplus. 

The right to allocate quotas to other states per se would 
not seem to be anything special In customary lnternattonal law. 
The sovereignty of a state over Its land and sea territory gives 
It tul I freedom of choice as to whether It wll I exploit the 
resources found within Its territory or retrain from doing so. 
A state Is also the master of deciding whether other states 
should be Invited to Join In the exploitation, which states 
should be given this opportunity, and what conditions to apply. 
The same should be true In regard to resources subject not to 
"sovereignty" but to "sovereign rights" -- a situation well 
known In relation to the contlnental shelf and now also applylng 
to the economic zone. 

The fact that a state has allocated I lvlng resources In Its 
EEZ to another state on the basts of certain criteria Is~ 
only evidence of Its rights and Jurisdiction over fisheries 
within the EEZ. What really needs evidence In, and support 
fran, state practice In order to prove the existence of a 
separate rule of customary law Is the obi lgatlon to apply a 
certain criterion to the exclusion of, or In preference to, 
another. In partlcular, ft may be of Interest to find that a 
state has refrained from allocating a quota to another state on 
the basis of a certain criterion. For example, a coastal state 
has been offered economic aid In return for fishing rights, but 
Instead It has chosen to give such rights to a land-locked state 
without obtaining any favor In return but on the grounds of that 
state's speclal Interests and characteristics. Or, one may find 
evidence In an opposite direction: al location has taken place 
without any reference to, or perhaps even contrary to, the 
prlnclples of the Convention aspiring to become customary law. 
The coastal state slmply sells the right to fish to the highest 
bidder. 

At first, It may seem self-evident that there can be no 
mandatory rules concerning the criteria for granting access If 
there Is no obi lgatlon at al I to give quotas to other states. 
If, for example, the entire TAC can be harvested by the coastal 
state, there should be no obi lgatlon to share the rights of 
exploitation. Consequently. one may argue, there must also be 
the freedom not to use a coastal state's full harvesting 
capacity and, thus, discretion to al locate quotas. But even 
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this Is not as simple as It may seem. It may be argued that the 
priorities of other states must be taken Into account If the 
Interests of a coastal state's population are not so strong as 
to warrant the ful I use of Its harvesting capacity -- Interests 
that are, after alt, the raison d'etre for the estabt fshment of 
the EEZ. From practice In other fields, one ls famfl far with 
the mechanism of the most-favored-nation clause: once a favor 
Is extended to one state, It must also be extended to another 
state. Certain ideas In relation to articles 69 and 70 may have 
sfmllar effects ff the concept of priority Is Introduced. 

However, It Isbel leved that such a system can only be 
appl led If It has been laid down In a treaty. As far as 
customary law Is concerned, It seems difficult to establ lsh any 
rule of most -favored-nation treatment or of priority within that 
part of the TAC which the coastal state Is free to reserve for 
Its own fishermen. 

Ibe Pcactfce of states 
In the 1969 North Sea Continental Shelf Cases, the ICJ had 

to evaluate agreements offered as evidence of a customary rule 
on del Imitation. It was found by the Court that agreenents 
providing for del lmttatton on the basis of equldlstance were not 
conclusive evidence of a legal obi lgatlon, as they might be the 
result of convenience and of the views of the parties as to a 
reasonable and practical solution [77]. The same may be the 
case with agreements and other arrangements concerning fishing 
rights. They do not necessarily represent a mandatory rule of 
law, as opposed to a free choice by the parties based on mutual 
Interests. 

It may be expected that state practice In the matter of 
fishing rights wlll evolve along patterns that are somewhat 
different f rom those of the Convention. While the Convention 
gives a special preference to land-locked states and places them 
clearly In a better position than states that have traditionally 
fished In a coastal state's zone [78], the coastal state may 
have In practice a greater need to reach an understanding with 
the latter group of states. Here, It may be of particular 
relevance that the EEZ's have been established and that practice 
has developed without awaiting the final outcome of UNCLOS II I 
and the entry Into force of the Convention. 

In view of the lack of a formal basis for extended 
fisheries Jurisdiction, ft was Important for coastal states to 
obtain the recognition of those states that might be In a 
position to contest the legal lty of the new zones and cause 
practical Jurlsdlctlonal difficulties. Those were primarily the 
traditional fishing nations of the Convention as such. In the 
case of the Convention, the relevant considerations were equity, 
the pol ltlcal situation In the Law of the Sea Conference with 
Its particular emphasis on the needs of developing countries, 
and the procedural emphasis on consensus. 

As the system of optimum yield, harvesting capacity, and 
surplus Is not very clear In the UNCLOS Ill texts 
particularly In view of a posslbll lty of access when the coastal 
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state can harvest the entire TAC -- It may become even more 
difficult to arrive at a firm rule of customary law. At the 
manent, state practice presents us with a number of cases where 
the rights of foreign states are lald down In relatlon to a 
surplus [79], but It Is dlftlcult to find support In state 
practice for any custom going beyond this. Cases of states with 
a greater degree of flexlbll lty under their national laws [80] 
and cases of b I I atera I agreements go Ing beyond the surp 11 us -
tor example, If the parties exchange quotas that are greater 
than their respective surpluses [81] -- may be explained as the 
result of convenience. There Is no basis for a contention to 
the effect that we have any firm practice going further than 
access to a surplus. 

As there Is a falrly widespread practice In this respect, 
It might be theoretically arguable that there Is an obi lgatlon 
to seek arrangements on the phasing-out, or other forms of 
accommodation, of foreign Interests affected by an abrupt change 
In f lsherles I Im Its. However, It may again be questlonable to 
regard this practice as the expression of a rule of law [82]. 
Taking the Issue further, we may ask whether there Is evidence 
In practice of a minimum "standard of reasonableness" for the 
exercise of coastal state competences In view of the 
dlfflcultles caused to foreign fishermen by extended fisheries 
I lmlts [83]. Here, an interesting feature Is the practice of 
certain Latin American countries on lenient enforcement In a 10-
mlle belt on either side of a boundary [84]. 

Ibe B~ulatory Powers of the Coastal state 
Under the Law of the Sea Convention as wel I as under 

customary law, there Is no doubt concerning the general 
prlnclple of coastal state Jurisdiction. The coastal state may 
regulate fisheries within Its 200-mlle zone as It finds 
appropriate, rt may enforce Its regulations, and Its courts are 
competent to decide upon Issues there arising. 

This also appl les If a foreign state Is accorded fisheries 
rights In a zone of extended Jurisdiction. It may, however, be 
that the coastal state and the other state concerned have agreed 
not only on the right to fish, but also on the regulatory regime 
appl lcable to fishery matters. At present, this appears to be a 
result of convenience and not of any legal obi lgatlon. 

The f isheries regulatlons of the coastal state may 
scmetlmes ser iously hamper or curtail the exercise of fishing 
rights granted to other states. If there exists a treaty 
obligation, or an obi lgatlon under general customary law, for a 
coastal state to al low foreign fishing within Its 200-ml le zone, 
It seems reasonable to conclude that the regulatory powers of a 
coastal state cannot be uni lmlted. For example, It may not 
freely Issue and enforce rules on the construction and equipment 
of foreign vessels that would make It imposslble In practice to 
enjoy the fishing rights existing under International law. 

Article 62, paragraph 4, of the Convention spel Is out the 
regulatory powers of coastal states In relation to foreign 
fisheries In the EEZ In great detail. This provision is not 
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exhaustive: the powers are I lsted after the term "Inter al la." 
Interpretation a contrar(o -- excludlng other measures by the 
coastal state ls, therefore, not permlssable. However, It seems 
that some of the specific Items mentioned In the sub-paragraphs 
of paragraph 4 may be considered as more or less exhaustive 
within their own particular fields. For example, "adequate 
compensation In the fleld of financing, equipment and technology 
relatlng to the fishing Industry" Is set out as a posslble 
condition "In the case of developlng coastal states." A 
reasonable Interpretation of this provision might be that a 
slmllar compensation tor the right to fish cannot In principle 
be demanded by a developed coastal state; otherwise, the 
reference to developlng states fn the subparagraph would be 
without legal meaning. 

Another observation ls that obviously the coastal state's 
regulatory powers as laid down In artlcle 62, paragraph 4, are 
Intended to be rather broad. They Include, for example, the 
competence of requiring the landing of al I or part of the catch 
In the ports of the coastal state. Thus, It appears that every 
less far-reaching measure which would not slgnlflcantly affect 
the right to fish Is permitted [85]. 

Ibe Cootfnental Shelf 

Ibe Regime of the Cont{nental Shelf and the Bight to fish 
In general, the development of the continental shelf as a 

legal Institution Is not relevant for fisheries. The rights of 
coastal states over the continental shelf concern the sea-bed 
and subsoil and not the superJacent waters. In earl ler Latin 
American Proclamations, there was a tendency to Include also the 
so-cal led eplcontfnental sea, I.e., waters overlying the shelf, 
In the continental shelf doctrine. This view has not been 
recognized by the majority of other states. It seems that 
coastal state claims In relation to fisheries as part of the 
continental shelf doctrine have been superceded by claims to a 
200-mlle fishing zone -- the latter claims at present being 
accepted In the general practice of states. 

The regime of the contlnental shelf may affect the right to 
fish. The erection of lnstal latlons tor the exploration or 
exploltatlon of sea-bed mlneral resources wll I In fact prevent 
fishing at the site of such lnstal latlons. Furthermore, th,ere 
Is usually a general prohibition for al I vessels not connected 
with exploration and exploitation activities to enter the safety 
zones around such lnstal latfons. These zones generally have a 
radius of 500 meters, 

There have also been prohibitions of certain types of 
fishing operations even beyond the 500-meter safety zone. Such 
prohibitions may concern the use of bottan trawl gear, purse 
seine nets, etc., as these may damage sub-sea structures. Toe 
competence of the coastal state to establ lsh such rules may seem 
to derive fran the general Jurisdiction of the coastal state In 
respect of continental shelf activities, which may Include the 
taking of reasonable measures for the protection of 
Installations and structures. 
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Ibe Buie on Sedentary Species 
The rule on sedentary species Is an except ion to the 

principle that the rights over the continental shelf do not 
confer upon the coastal state any right to fisheries as such 
[86]. 

A wel I-known historica l precedent, which goes back even to 
Vattel and the 18th century [87], Is the recognition that 
certain pearl fisheries belong exclusively to the coastal state 
by virtue of long usage. In particular, this has been the case 
In regard to pearl fisheries off Ceylon (Sri Lanka) and Bahrain 
beyond the traditional I lmlt of three mlles [88]. 

Presently, a general rule on al I sedentary species seems to 
have become part of International law: these species are 
Included In the general regime of the continental shelf. 
Article 2, paragraph 4, of the 1958 Geneva Convention on the 
Continental Shelf states that a coastal state's exclusive right 
to the shelf comprises the sedentary species. It defines these 
species as "organisms which, at the harvestable stage, either 
are Immobile on or under the sea-bed or are unable to move 
except In constant physical contact with the sea-bed or the 
sub so 11 11 [89]. The same I anguage Is used In art I c I e 77, 
paragraph 4, of the Law of the Sea Convention. 

As for non-conventlonal law, It seems I lkely that the Ideas 
contained In article 2 of the Geneva Convention have acquired 
the status of genera l law. Reference here may be made to the 
1969 Judgment In the North Sea Continental Shelf Cases, In which 
the Court made a precise distinction between, on the one hand, 
artlcles 1 through 3 of the 1958 Conttnental Shelf Convention 
and, on the other, provisions such as article 6 on del Imitation. 
Articles 1 through 3, therefore presumably Including article 2, 
paragraph 4, on sedentary species, were regarded as expressive 
of general International law, val Id also vis-a-vis states not 
parties to the Convention (90]. 

Anadromous and Catadromous Species 

Petioltlons 
Fisheries for anadromous and catadromous stocks have been 

dealt with speclfical ly In articles 66 and 67 of the Convention. 
The ma in Issue In relation to these stocks Is that they spend 
part of their life cycle In fresh waters; I.e., within the 
waters included within the land territory of a state, and part 
of It at sea. "Anadromous" means "ascending rivers to spawn." 
"Catadrcrnous" means "descending to lower river or sea to spawn." 
Salmon Is a wel I-known example of the first species and eel of 
the second. 

The Rules of the Law of the Sea..CO.DYW'l.c.n 
Articles 66 and 67 are found In the chapter on the EEZ, but 

they have a far wider scope. In fact, thetr major Impact Is 
that they establ lsh special rules concerntng the regime of the 
high seas: the general freedom of fishing on the high seas does 
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not apply to these species. The harvesting both of anadromous 
and of catadromous species may take place "only In waters 
landward of the outer I lmfts of exclusive econanfc zones" 
(article 66, paragraph 3, and article 67, paragraph 2). In the 
article on anadranous stocks, a certain exception Is made for 
cases where the prohibition to fish on the high seas would 
"result In economic dlslocatfon for a state other than the state 
of origin." 

The sovereign r ights of the coastal state In Its EEZ, or a 
200-mlle fisheries zone, apply In principle to these species. 
Hatever, there are certain obi fgatfons for the coastal state 
that may go further than those In respect of blologfcal 
resources In general. Articles 66 and 67 are based on the 
concept that "primary Interest In and responslbl I lty" for 
anadranous stocks and "respons I b I I I ty for" catadromous spec I es 
are vested In one single state or group of states, namely, 
"states In whose rivers anadromous stocks originate" or "a 
coastal state In whose waters catadromous species spend the 
greater part of their I ffe cycle." 

. The articles a lso lay down specific obi fgatlons of 
cooperation ff more than one state Is harvesting these species. 
Those obligations may possibly be stronger than what Is 
otherwise the case, e.g., with respect to stocks occurring tn 
different EEZ 1s or In an EEZ and on the the high seas, and they 
must be based on the concept of primary Interest and 
responsfbfl fty as mentioned above. 

As for anadromous species, the state of origin even has the 
power to est ab I I sh a 11tota I a I I ow ab I e catch for stocks 
originating In tts rivers." This may Imply serious restrtctlons 
on the otherwise applicable rights of other states to exploit 
resources found within their EEZ. The Convention here uses the 
term "total" allowable catch, wh ich obviously a lso Includes 
catches In the waters of other states; In artic les 61 and 62, 
the Convent I on refers to "al I owab I e catch, 11 wh !ch Imp I I es a 
restriction to th e quantit ies to be taken withi n a state's own 
zone. 

Article 66, paragraph 3, contains, Inter al fa, provisions 
on spectal considerations to be given to certain states or 
groups of states. In addition to those states that may have 
prob lems as a res ult of econom ic dlslocatlon, there are the 
states "participating by agreement with the state of or igin In 
measures to renew anadromous stocks, particul ar ly by 
expenditures for that purpose." 

Nnn-ConyentlonaJ Law 
It Is doubtful whether the specfftc rules of articles 66 

and 67 can be said to conform to general law. It may be 
mentioned that for anadromous species there Is some evidence of 
claims to coastal state Jurisdiction beyond the 200-mfle I fmft. 
The USSR Decree of 1976, while conservat fve In other respects, 
purports to estab l lsh sovereign rights over fish and other 
living resources In general within 200 miles and over anadranous 
species of fish within their entire area of migration, except 
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when they occur within the terrltorlal waters of other states or 
within economic or fishery zones recognized by the USSR [91]. 

NOTES 

1. In particular on Latin American laws and proclamations, see 
Ann L. Hol I lck, "The Origins of 200-ml le Offshore Zones," 
American Journal of lo+ernatJooal Law, 1977, p. 494 m 
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den okongnJske sane, 1977, In Norwegian, at p. 64 et seq, 
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the coast. See, Inter al la, Ross D. Eckert, The Enclosure 
of Ocean Resources -- Econgntcs and the Law of the Sea, 
Hoover lnstltutJon Press, Stanford University, Cal ltornla, 
1979, p. 116. 

6. Fisheries Case, United Kingdom vs. Norway, ICJ Rep. 1951, 
p. 115, 132. 

7. See note 3. 
8. See on state practice, Inter al la, UN Legis lative Serles, 

National Legislation and Treatfes Relating to the Law of 
the Sea, ST/LEG./SER.B/19, 1980; C.A. Fleischer, "State 
Practice In Zones of Special Jurisdiction," In: Law of the 
Sea Institute, 13th Annual Conference, Mexico Cliy, 15-18 
October 1979. 

9. ST/LEG/SER.B/19, note 8, p. 253, 241; 45; 192; 195; 192. 
United Kingdom Fishery Limits Act, 1976, ST/LEG/SER.B/19, 
note 8, p. 213; 93, 7, 15; 228; 130. 
Fishing Zones of Canada Order 1977, made under the 
Territorial Sea and Fishery Zones Act, 1964-65, as wel I as 
later orders; ST/LEG/SER.B/19, note 8, p. 233 et seQ,; U.S. 
Fishery Conservatfon and Management Act, 1976, Pub I le Law 
94-265, approved April 13, 1976. 

10. United Nations Leglslatlve Serles, Laws and Regulations on 
the Regime of the H[gh Seas, ST/LEG/SER.B/1, p. 6, 16. 

11. See ST/LEG/SER.B/19, note 8, p. 63, Tokelau (Territorial 
Sea and Fishing Zone) Act, 1976; and p. 65, Territorial Sea 
and Exclusive Econanrc Zone Act, 1977. 

12. ST/LEG/SER.B/19, note 8, p. 4; 47, 50; 85, 88; 120, 126; 
215. 
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13 • .lh.l.d..a., p. 491. 
14. See note 9. 
15. Interesting observations from a USSR viewpoint may be found 

In the artlcle by F. Kovalvov, "The Economic Zone and Its 
Legal Status," /nternatJonal Affairs, February 1979, p. 58 
et seg, 

16. E.g., the law of Portugal, reproduced In ST/LEG/SER.8/19, 
note 8, p. 93. See also Carroz and Savini, "The New 
International Law of Fisheries Emerging from BIiaterai 
Agreements," Marine Pol Icy, 1979, p. 79 et seQ,, at p. 83, 
concerning the 1978 agreement between Canada and the 
European Economic Community. 

17. Publ le Law 94-265, approved April 13, 1976, sec. 202. 
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Zone as Concept In International Law," loternatlonat and 
Comparative Law Quarterly, 1977, p. 585 et seg., who states 
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1974 ICJ Judgements. 

19. Garcia Amador, The ExploltatJoo and ConseryatJoo of the 
Resources of the Sea, 1959, translation from Spanish, p. 
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ftskert lyrlsdfksjon, 1963, In Norwegian, p. 93. 

20. ST/LEG/SER.B/1, note 10, p. 6 and 16. 
21. See ICJ Rep. 1969, p. 3, 22 (North Sea Cont!nental Shelf 

~) 
22. See artlcle 2 of the 1958 Geneva Convention on the 

Contlnental Shelf and article 77 of the 1982 Law of the Sea 
Convention. 

23. See C.A. Fleischer, op cit,, note 18, p. 548, 567. 
24. According to the Convention of 1982 the maximum limit for 
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25. United Nations Legislative Serles, National Le,glstatfon and 
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Zone, and the r.ontlnental Shelf, the High Seas and to 
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74. See also remarks by Fleischer, op cit,, note 18, p. 549, 
554 et seq, 

75. See Carroz, op cit,, note 46, p. 851 and op. cit,, note 
45, p. 705. 

76. ICJ Rep. 1969, p. 3, 50. 
77. ICJ Rep. 1969, pp. 43-45. 
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In the new 200-mlle situations may be open to doubt. 
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The Impact of Extended Marine Jurisdiction CE.M.J.) upon 
the economics of fisheries has been broad and extensive, If not 
revolutionary. In this paper, we do not attempt to survey the 
expected and actual Impact of E.M.J. upon a l I of the many and 
varied fisheries of the world. Rather, we restrict ourselves to 
the impact of E.M.J. upon fisheries of developed coastal states, 
leavlng to others the task of analyzing the Impact of E.M.J . 
upon fisheries In the developing world. 

We narrow our topic even further by focusing upon the 
experience of North America (excluslve of Mexico). Having said 
all of this, however, we would argue that the lessons from the 
North American experience should have appl lcablllty, not only to 
other developed areas such .as Western Europe, but to the 
developing countri es as wel I . 

One might add In passing that, among coasta l states, the 
United States and Canada have a relative abundance of technical 
and management skll Is pertaining to fisheries. If, for a 
variety of economic and lnstltutlonal reasons which we examine 
in this paper, these two countr ies have not moved toward 
efficient use of their fishery resources, then It is possible to 
assume that these reasons (the central problems In managing 
fisheries) are endemic In fisheries throughout the world. 

NORTH AMERICAN FISHERIES 
AT THE DAWN OF EXTENDED MARINE JURISDICTION 

Both Canada and the US formally Implemented the fisheries 
aspects of E.F.J. -- Extended Fisheries Jurisdict ion -- during 
the first quarter of 1977. The areas of greatest Importance In 
the newl y establ lshed American Fishery Conservation Zone consist 
of: (1) the waters off Alaska (Bering Sea, the waters around 
the Aleutian Islands, and the Gulf of Alaska), and (2) the 
waters off the Atlantic coast, particular ly those off New 
England. The area of single greatest Importance In the newly 
establ !shed Canadian Exclusive Economic Zone consists of (3) the 
waters off the Atlantic coast, particular ly those off Labrador 
and Newfoundland. 

It Is not unreasonable to say that the fishing Industries 
In al I three areas were either depressed or stagnant prior to 
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the Implementation of E.F.J. [1]. Indeed, In Atlantlc Canada 
the groundfish Industry, the mainstay of the fishing Industry as 
a whole, had gone through a period of severe crisis In which 
widespread bankruptcy was averted only by a "ball Ing out" 
operat i on by the Canadian government, which cost the government 
Can.$13O-$14O mfl lfon rn aid over a two-three year program 
(Canada, Envlronment Canada, 1976, p.23). 

The argument was made that the unsatisfactory state of the 
fisheries In al I three areas could be attributed In large part 
to the activities of distant-water fishing fleets subject to 
non-existent or Ineffective regulation. In the northwest 
Atlantic prior to E.F.J., the regulatory body was the 
lnternatlonal Commission tor the Northwest Atlantic Fisheries 
CICNAF). It Is fair to say that in Its early years, essentlal ly 
the period 1951 to the 197O's, the Commlss,Jon was not effective 
In Its management of the stocks. By the 197O 1s, the work of the 
Commission had Improved, as did the qua I tty of output from Its 
scientific staff. However, the Improvement came too late. By 
the middle ot the 197O 1s, the forces of natlona l Ism In both 
countries were moving Inexorably towards E.F.J. 

In the US, the point about the Impact of foreign fleets was 
made exp I lcltly In the Fishery Conservation and Management Act 
of 1976, the leglslatlon through which American E.F.J. was 
Implemented: 

Many coastal states are dependent upon fishing and 
related activities and their economies have been badly 
damaged by the overfishing of fishery resources at an 
ever-increasing rate over the past decade. The 
activities of massive foreign fishing fleets ••• have 
contributed to such damage ••• [2]. 

The argument Is not without substance. It Is weakest when 
appl led to the Alaskan area, but even here Jt cannot be 
dismissed out of hand. The major Alaskan fisheries were, and 
are, salmon, shel I fish (crab and shrlmp) and hal lbut, In that 
order. Salmon was subject to the threat of high seas fishing, 
but this problem had presumably been dealt with by the 
lnternatlonal Convention for High Seas Fisheries of the North 
Pacific Ocean. Foreign fishing hardly constituted a serious 
threat to the she l I fish resources. On the other hand, the 
hal lbut fishery was affected sertously, It was bet laved, by 
distant-water fleets explo iting low valued groundflsh, such as 
pol lock, off Alaska and taklng large hal lbut by-catches 
(Crutchfield, 1981). 

The case agalnst distant-water fleets off Atlantlc Canada 
was much more substantlal. A large Newfoundland based Inshore 
groundflshery was threatened with near extinction In the mld-
19701s as a consequence of distant-water fleet exploltatlon of 
the groundflsh resources offshore. This experience plus 
slmllar, albeit less drastic, experiences elsewhere In the 
Atlantic reglon resulted In the Canadlan federal government 
coming under pol ltlca l pressure to Introduce E.F.J. unilaterally 
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(Munro, 1980). A similar situation -- pressure put on the 
stocks by large foreign fleets -- encouraged the US Congress to 
enact the FCMA of 1976. 

The central management problem of fisheries, domestic or 
International, Is that the fish stocks are common property. 
Fishermen have no property rights to the resource and, 
therefore, have no Incentive to conserve them. It has long been 
known that fishery resources having commerclal potential, but 
not subject to economic controls, wll I Invariably be over
exploited In an economic, If not biological, sense (Gordon, 
1954). Thus, It could be expected that If Important 
International fishery resources off North American coasts were 
subject to Ineffective control, they would be over-exploited as 
distant-water fleet activity expanded, as Indeed It did between 
the late 1950's and early 1970 1s. 

One of the major arguments advanced by purely market
oriented econ001fsts for E.F.J. Is that It would serve to 
mitigate the common property problem (see Eckert, 1979). 
Fishery resources, heretofore International common property, 
would now become, In al I or In part, subject to the ownership of 
Individual coastal states [3]. Thus, one can understand why 
coastal states, such as the US and Canada, should have expected 
that E.F.J. would do much to amel lorate the conditions of their 
fishing Industries. The resources would be rebuilt and 
prosperity would fol low as a natural consequence. As the 
Canadian federal Minister responslble for fisheries stated after 
E.F.J. had been Implemented: 

••• for fishermen, the future Zone became an Ideal •••• 
we were going to replenish our depleted fish stocks; 
fishing and fish processing were to become thoroughly 
profitable enterprises adding to our wealth, 
stimulating Industry and creating Jobs along our 
shore •••• The Zone was to make al I these wonders 
possible •••• It seemed that they (the foreign fishing 
fleets> were the cause of al I our problems [4]. 

As Indicated, E.F.J. served to postpone the Impact of the 
common property problem. E.F.J. did not, however, el lmlnate the 
problem. A hitherto International fishery resource would, once 
It was encompassed within a coastal state zone, stll I retain 
common property characteristics, as It would now constitute the 
common property of fishermen within the coastal state. Given 
the history of coastal state management of fisheries In North 
America, this tact provides much reason for concern [5]. 

An additional problem associated with coastal state 
ownership of the resource is the ambiguity In the concept of 
ful I utll lzatlon of the resource In a physlcal sense. With a 
slngle stock, the concept Is straightforward and Is equal to the 
maximum sustainable yield (MSY). In a multlspecles fishery with 
complex predator-prey relationships, MSY would Involve the Idea 
of maximizing the yield from the biomass [6]. However, rt the 
coastal state has tastes and preferences that only cover part of 
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the biomass; e.g., Its consumers want haddock and not squid, 
part of the biomass wl l I not be harvested. If the coasta l state 
also rational lzes the management of the fishery and restricts 
the entry of capital and tabor to real Jze the maximum net 
economic yield, an amount of fish less than MSY, then the stocks 
are further "underutl l lzed. 11 Thus, the problem of maximiz i ng the 
flow of protein from the I Iv Ing resources of the ocean Involves 
reconcll latlon of coastal state preferences and management 
objectives with worl d food needs. 

Finally, there Is another Issue which Is of fundamental 
Importance, which In this paper we can only cal I to the reader's 
attention. The assumption made by Eckert and other market
oriented economists Is that moving from ICNAF or other 
International management systems to coastal state supervision of 
the resource wtl I lead to greater efficiency In the use of 
capita l and labor In exp loiting the resource. There Is no 
evidence on this point. Obviously, It may or It may not be 
true, but In either case, analysis of the theory of 
organizations Is necessary to gain greater Insight Into the 
conditions of efficient management. 

An examination of the histories of the troubled North 
American fisheries reveals that many of their difficulties were 
In fact attributable direct ly to the pol lcles, or lack thereof, 
of the coastal states. The author ities proved Incapable of 
deal Ing effectively with the problems created by the common 
property nature of the resources. 

Canadian and American authorities definitely recognized the 
need for resource conservation. What took them longer TO 
real lze fully was that resource conservation through harvest 
quotas, escapement targets, and gear restrictions Is not 
suffic ient In economic terms. If the authorities attempt to 
conserve and stabil lze a particular resource by restricting 
total harvests but make no attempt to llmlt the number of 
fishermen and vessels competing for the allowable harvest, then 
the fishery Is certain to experience a build-up of redundant 
labor and capital. The result wll I be that much, If not al I, of 
the net economic benefits from the f ishery wll I be dissipated. 
Moreover, since It often proves easier for labor and capital to 
enter a fishery than to leave It, the fishery wil I prove to be 
highly vulnerable to periods of general recession once the 
redundancy has become extensive. 

The management problem goes beyond the necessity for the 
management authorities to real lze the need for economic 
controls. First, the operational side of any I Imitation of 
entry and fishing effort Is complex. There are dlfflcultles and 
Inequities Involved In a l I control systems, I.e., there Is no 
simple solutton to the problem of "how" to I lmlt entry. Second, 
there Is a polltlcal problem In that movement toward greater 
economic efficiency usually means a reduction In employment, a 
pol ltlcal and economic problem regulators do not want to face. 
So whl l e many Individuals In the fisheries service and the 
fishery Industry, In both Canada and the US, rea l lze the need to 
face up to the common property problem, they are prevented from 
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doing so by pol lttcal and econanlc Issues, prlmarfly the 
employment problem. 

The consequences of the common property aspects of 
fisheries being Ineffectively dealt wfth by coastal state 
authorities were clearly demonstrated, and wel I documented, In 
the case of the Alaskan fisheries. Consider the hal tbut and 
salmon fisheries. The hal lbut fishery, which the Alaskans had 
fished Jointly with the Canadians as a transboundary resource, 
had been subject to extensive resource depletion prior to the 
1920's. In response, the Americans and Canadians establ lshed 
the International Pacific Hal lbut Commission, and through the 
commission worked towards a restoration of the stocks. Until 
the foreign by-catch became an Issue In the 1960 1s, the program 
had been deemed a success In blologlcal terms. No serious 
attempts were made, however, to limit the fleet size. The 
economic consequences were disastrous and manifested themselves 
wel I before the 1960's (Crutchfield and Zel Iner, 1962). 

The potentially wealthy Alaskan salmon Industry provides 
another example of resource management that was reasonably 
successful In biological terms, but unsuccessful In economic 
terms, because no effective steps were taken to Inhibit the 
expansion of redundant labor and capital In the Industry 
(Crutchfield and Pontecorvo, 1969). 

Although the degree of documentation on domesttcal ly 
Inspired common property problems Is not as great In the 
Atlantic Canada fisheries, there ts nonetheless substantial 
evidence that redundancy of labor and capital was widespread 
throughout the fisheries and that prosperity In the fisheries 
had been only temporary In the years before the distant-water 
fleet problem arose (Mackenzie, 1979; Donaldson and Pontecorvo, 
1980). 

The histories of fisheries in New England and the maritime 
provinces differ In detail, but they fol low essentially a 
similar path; a path that leads hlstorlcal ly from an Initial 
coastal subsistence fishery to a markeT-ortented commercial 
activity. In both countries, the fisheries have been plagued by 
a host of problems: the lnstabll lty caused by the common
property condition of the resource and the smal I size of the 
economic units Involved In the fisheries, which has meant 
Inadequate financing and marketing skll Is and al I the management 
difficulties of smal I businesses. Furthermore, the I lmlted size 
of the market for fresh fish and foreign competition In frozen 
products were additional barriers to the development of a stable 
Industry. 

For the New England fishermen, there have been periods of 
prosperity, e.g., during World War I I when the real price of 
fish and shel I fish rose rapidly. The fishermen expanded output, 
entry took place, and the Industry was very profitable as 
consumers shifted from meat to fish. After the war, when normal 
patterns of demand for food emerged, the over-expanded Industry 
fel I Into a depressed state from which It only emerged In the 
1960 1s. As the data In Table 1 below suggest, the boom/bust 
cycle has been repeated, and by the late 1970 1s and early 
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1980 1s, the Industry Is again suffering as the Increase In fish 
prices and landings has not been sufficient to compensate for 
the additions to capital and labor that have taken place In 
response to E.F.J. 

Thus, If coasta l states, such as the US and Canada, acquire 
through E.F.J. control over fishery resources which had been 
subjected to over-exploltatlon, It Is not sufficient for the 
coastal state author ities to rebulld the resources. If the 
authorities do nothing to prevent an expansion of redundant 
labor and capital In the fisheries as the stock restoration 
occurs, then the economic benefits from coastal state management 
wll I prove to be ephemeral. 

E.F.J. meant more than bringing under coastal state 
management fishery resources currently of Importance to coastal 
state fishing Industries. It meant as wel I that fishery 
exploitation opportunities that had been enjoyed solely by 
distant-water nations would now come under the control of 
coastal states. In other words, there would be a transfer of 
resource wealth. Thus, for example, there exists In the waters 
off Alaska large groundflsh resources other than hal lbut. Prior 
to E.F.J., annual harvests on the order of 1,500,000 tons had 
been taken, al I but one percent of which were accounted for by 
distant-water nations (Munro, 1983). After E.F.J., the 
groundflsh resources came under US control. 

Such transfer of wealth could obviously be expected to 
result In an enhancement of the flow of coastal state benefits 
enjoyed from fisheries. What seemed equally obvious, In North 
America at least, Is that these benefits would be real lzed 
through a displacement of foreign fleets by domestic harvesters 
and processors. In the US, a national fisheries plan prepared by 
the National Marine Fisheries Service In anticipation of E. F. J. 
stressed the scope for domestic fishing Industry expansion 
provided by E.F.J. (US Department of Commerce, 1976, p. 40 ff). 
Furthermore, the F.C.M.A. emphasized the Importance of 
utll !zing the expanslon posslbll ltles provided by E.F. J. [7]. 
In Canada the federal Fisheries Minister stated, In looking 
forward to E.F.J., that: 

Canada Is not only going to reach out and encompass 
al I of the living resources on her continental shelf 
and slope, we are going to make sure they are 
harvested by Canadians In Canadian-owned vessels and 
processed In Canada as wel I [8]. 

There are, however, two serious drawbacks to this approach 
to real lzlng benef Its from newly acquired f lshery resources. In 
both the US and Canada, the stated goal of fisheries management 
Is that of maximizing the net benefits from fisheries for 
American/Canadian society at large [9] . If one attempts to 
replace distant-water fleets on a wholesale basis, this may run 
counter to the stated goals of fisheries management. Potential 
benefits to society from the newly acquired resources may In 
fact be dissipated as a consequence of the pol Icy. 
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Under article 56 of the Convention (United Nations, Third 
Conference on the Law of the Sea, 1982) the coastal state Is 
given virtual de facto, If not de Jure, ownership rights to 
I Iv Ing resources w I th In Its zone [1 O]. It Is true that under 
articles 61 and 62, the coastal state Is to determine the 
appropriate Total Allowable Catch (TAC) for each fishery In Its 
zone, estimate Its own harvesting capacity and then grant 
distant-water nations access to the "surpluses," I.e., the 
differences between the coastal state's harvesting capacity and 
the TAC 1s. Thus, It might seem reasonable that coastal states 
would want to move towards el lmlnatlng these surpluses. It Is, 
however, also true that article 62 al lows the coastal state to 
Impose a very broad range of terms and conditions upon distant
water nations seeking access to these surpluses. Included Is 
the right to Impose fees and taxes. Thus, In no sense are 
coastal states expected to distribute harvest rights among 
distant-water nations gr:a±l.s.. 

In I lght of these facts, ft may be to the coastal state's 
advantage to encourage ongoing distant-water fleet participation 
In Its fisheries If the object of fisheries management Is, In 
f~ct, to maximize the benefits from the fishery for society at 
large. This can be seen most clearly If we think of a coastal 
state permitting distant-water participation In Its fisheries as 
Importing, harvesting or processing services from the distant
water natlon(s). 

The second problem Involves the level of utll lzatlon of the 
resource. If there Is I lttle demand fn the coastal state for 
the product from The stocks harvested by the foreign fleets, and 
If the fishermen In the coasta l state do not respond to the 
Investment opportunity created by the el lmlnatlon of foreign 
fleets because of high production costs, economic risk, the lack 
of the necessary technology, etc., then the resource may be 
underutll lzed wJth catch wel I below MSY. 

A key aspect of fisheries management Is ensuring that any 
given level of harvest Is taken and processed at lowest cost. 
In certain Instances, It may be less costly for the coastal 
state to Import distant-water fleet services than to provide 
these services domestlcal ly. For example, suppose that the form 
of distant-water nation participation being contemplated 
Involves distant-water fleet harvesting of a coastal state 
fishery resource with the harvests being del lvered to onshore 
plants [11]. If the ex-vessel price paid to the distant-water 
fleet owners proves to be less than domestic unit harvest costs, 
then the national benefit from the fishery wll I be enhanced by 
using distant-water nation harvesting services. 

In the example cited, Jt Is obvious that the coastal state 
would be Importing distant-water nation services. Although less 
obvious, It would also be true that the coastal state would In 
effect be Importing distant-water nation services If the 
arrangement Involved coastal state fleets harvesting the 
resources tor del Ivery to distant-water nation processing 
vessels or ff the arrangement Involved both distant-water nation 
harvesting and processing [12] (Munro, 1982; 1983). 
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The argument on behalf of ongoing distant-water nation 
participation In coastal state fisheries Is, thus, really Just 
the economist's argument for free trade. In certain 
cf rcumstances, distant-water nations may have a comparat.Jve 
advantage vis-a-vis the coastal state In the provision of 
various fishery exploitation services. Hence, the coastal state 
wll I enhance the national benefits ft can expect to enjoy from 
the fishery resources by Importing the appropriate dist ant-water 
nation services, rather than by attempting to provide the 
services domestfcal ly [13]. 

If within coastal state fisheries the comparative advantage 
lies with domestic harvesters and processors, then obviously 
there wll I be no case for ongoing distant-water nation 
participation [14]. Where It Is argued, however, that domestic 
fleets should replace distant-water ones, even when the 
comparative advantage lies clearly with the latter, then the 
arguments should be seen tor what they are, namely, arguments 
for the protection of one or more sectors of the domestic 
fishing Industries. 

Many of the protectionist arguments wfl I be found to be 
simply arguments In favor of managing the fisheries tor the 
benefit of the domestic fishing Industry, even though the 
consequence of so doing may be to reduce the total benefits from 
the fisheries enjoyed by society at large. It Is this 
posslbf I fty that may lead to underutll lzatlon of the resource. 
There are, however, two arguments for protection that cannot be 
dismissed out of hand, even ff one's goal Is to maximize the 
national benefits from coastal state fisheries. These arguments 
are the Infant Industry and the employment arguments. Both 
arguments are of utmost relevance to North American fisheries 
under E.F.J. and, one can assert, to many coastal state 
fisheries throughout the world. 

The Infant Industry argument states that a particular 
country, whlle appearing to have a comparative disadvantage In 
the production of a particular good or service, may In fact have 
a latent comparat ive advantage In the production of the 
aforementioned good or service. Production does not take place 
because domestic firms attempting to become establ fshed would 
face overwhelming competition from fi rm ly entrenched foreign 
rlvals. However, If the Infant domestic Industry were given 
temporary protection to al low It to pass through the necessary 
development and learning stage, the latent comparative advantage 
would become revealed. The protective barriers would then be 
found to be redundant. Note that this argument assumes that 
the protected Industry can reduce Its cost of production to the 
point where ft can become competitive In world markets. 

When applied to fisheries, the argument could be formulated 
as fol lows: Prior to E.F.J., major lnternatlonal fisheries 
Included ln the coastal state's E.E.Z. may have held I fttle or 
no Interest tor the coastal state fishing Industry, and thus 
were left to be exploited by di stant-water nation fleets. The 
fisheries may have required special lzed vessels and/or gear and, 
as an International fishery, may have been subject to Inadequate 
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management. Hence, the rtsk tn Investing rn the vessels/gear 
would have seemed prohtbltlvely high to the domestic Industry. 
Distant-water fleets, geared to move throughout the world, would 
be subject to much less risk. Indeed, the distant-water fleets 
may have engaged tn what was bel laved to have been the common 
practtce of "pulse fishing" (Clark, 1976, p. 174). Pulse 
fishing Involves exploltlng a fishery resource heavlly and then 
abandoning It, perhaps for several years, untll ft has 
recovered. 

Now that the fisheries are under coastal state management, 
the argument continues, they pose far less risk to the domestic 
Industry. Fishermen and companies would be prepared to 
undertake the necessary Investment, except that they cannot 
compete with the well establ lshed distant-water fleets. If the 
coastal fishermen and companies were protected until they had 
passed through the necessary stage of !earning and adjustment, 
the coastal state's comparative advantage, now latent, would be 
revealed. The protection would take the form of assuring 
domestic harvesters and processors that, as their capacity 
Increased, the amount of distant-water fleet activity that was 
permitted In the Interim would be reduced as the domestic 
Industry acquired the requisite technology and skll ls to harvest 
the resource. 

As we have Indicated, both American and Canadian 
governments see the benefits of newly acquired resources being 
real lzed prlmarlly through the expansion of their respective 
domestic Industry. It Is clear that a central argument advanced 
In support of this pol Icy, lmpl lcltly If not expl lcltly, Is the 
fisheries' version of the Infant Industry argument (Munro, 
1983). 

Economists have been prepared to concede that the Infant 
Industry argument ls legltlmate In the sense that the maturation 
of such Industries could Improve the general welfare of the 
country concerned. They do Insist, however, that there are 
Important caveats whtch must be recognized. The caveats apply 
with undiminished force to the use of the argument In the area 
of fisheries. The first Is that It Is very difficult to 
determine a priori which "Infants" do In fact have a reasonable 
chance of achieving maturity. There ls always the risk of 
giving protection to, and encouraging the development ot, an 
Industry In which the country has a permanent comparative 
disadvantage. Once the Industry Is establ lshed, ft proves 
extremely dlfflcult pol ltlcal ly to reverse the error by removing 
the protective barrters and al lowing the Industry to wither. 
The Industry thus becomes a permanent burden to the economy. 

Even where one can be certain that the Infant wll I achieve 
maturity, the wisdom of the pol Icy Is stll I open to doubt. One 
has to weigh the future benefits from developing the latent 
comparative advantage against the tanporary costs of protection. 
There Is no assurance that the present value of the future 
benefits wll I be greater than the current costs. 

The second argument -- the employment argument -- Is very 
stralghttorward. By hindering the Importation of goods or 
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services, more Jobs wll I be created domestlcal ly. Whtie the 
argument, when appl led to fisheries, does not have uni versa I 
appllcabll Jty In the North American context, It does apply with 
considerable force to Atlantic Canada, where unemployment Is 
both chronic and severe, and to New England, where pockets of 
relatively Immobile ethnic groups conduct certain fisheries. 
The argument Is strengthened by the fact that the portion of 
Atlantic Canada that has been Influenced to the greatest degree 
by E.F.J., the province of Newfoundland and Labrador, has the 
highest rate of unemployment. 

Three counter arguments to the employment argument can be 
advanced. 

First, before using protective measures to cure 
unemployment, one has to ask whether there are not other methods 
of deal Ing with the unemployment problem that wll I cause fewer 
distortions, I.e., measures that are better for the Individuals 
Involved and less costly for the entire nation. 

Second, the use of protection brings with it the threat of 
retal fatlon against the export sector, which wll I lead to 
offsetting employment losses. In the case of fisheries, this 
argument has been II lustrated by the Atlantic Canada experience. 
Here, the relevant export sector Is within the fishing Industry 
Itself. In terms of output, the Atlantic Canada fishing 
Industry Is highly export-oriented and hence Is vulnerable to 
retal latlon. Restrictions on distant-water fleet activities In 
the Canadian zone have In tact brought forth threats of market 
closure to Canadian fish products. 

The final counter-argument to be considered rests upon the 
fact that the fishing Industry Is dual sectored. Efforts to 
promote employment In one sector through protection may 
undermine emp loyment opportunities In the other sector. Thus, 
suppose, for example, that the authorities refuse to sanction 
distant-water nation harvesting for del Ivery to onshore plants 
In order to promote domestic employment afloat. The higher 
domestfc harvesting costs could lead to a reductfon In 
employment opportunities In the processing sector [15]. 

In summary, the two coastal states expected that E.f.J. 
would: 

Ca) al levlate the problems of their domestfc fishing Industries 
by al lowing programs of stock restoration. Stocks upon 
which the domestic Industries were currently dependent had 
been heavily depleted by distant-water fleets. The coastal 
state authorities would now be given the power to rebuild 
the stocks; and 

Cb) add to coastal states' resource wealth by bringing under 
coastal state control fishery exploltatlon opportunities 
which hitherto had served only the Interests of distant
water nations [16]. 

We have argued that after the advent of E.f.J., there was 
the risk that the benefits from Ca) might prove to be ephemeral 
and that there was the further rfsk that the benef Its from Cb) 
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might be dissipated In al I or In part as a consequence of 
protectionism. Al I three areas of North America particularly 
affected by E.F.J. provide II lustratlons of these problems. 
However, Atlantic Canada and New England provide particularly 
striking examples of the stock restoration problem, while Alaska 
provides an equally striking example of the newly acquired 
fishery wealth and protectionism problem. We consider each of 
these examples in turn. 

ATLANTIC CANADA, NEW ENGLAND, E.F.J. AND THE 
RESTORATION OF FISHERIES RESOURCES 

In our earl ler discussion, we made reference to a major 
Newfoundland inshore groundflshery whose very existence had been 
threatened by distant-water harvesting. The resource upon which 
this fishery Js dependent Is a complex of cod stocks extending 
from southern Labrador to southeastern Newfoundland, popularly 
referred to as northern cod. It constitutes .the single most 
Important resource base for the Newfoundland fishing Industry 
and constitutes the single most Important Canadian resource 
acquisition under E.F.J. We use It here as the focus for the 
discussion. 

The northern cod fishery Is divided Into distinct Inshore 
and offshore segments. Prior to E.F.J., the Canadian flshlng 
Industry had shown I lttle Interest In the offshore fishery. 
Such northern cod that was caught by Canadian vessels offshore 
was almost entirely In the form of a by-catch. The Inshore 
segment, on the other hand, con st I tuted the heart of the 11 abor
tntens Ive and labor-absorbing Newfoundland Inshore fishing 
Industry. 

In the late 1950 1s, the offshore fishery, which had In the 
past been exploited by distant-water nations such as Spain, 
Portugal and France, began expanding rapidly as new distant
water participants, e.g., the Soviet Union and West Germany, 
entered. Offshore harvests expanded rapidly and peaked In the 
late 1960 1s. Then they steadily declined as a consequence of 
stock depletion. 

Biologists do not ful ,1y understand the relationship between 
the offshore and Inshore fishery. Nonetheless, It appeared that 
the expanded offshore exploitation had a serious Impact on the 
Inshore fishery. Inshore harvests, which had been on the order 
of 170,000 tons In the mld-1950's, steadily decl lned as the 
offshore sector expanded and reached a low In 1974 when the 
harvests were only sl lghtly In excess of 35,000 tons (Munro, 
1981). The worsening condition In the Inshore fishery led to an 
exodus of fishermen. It ts estimated that their number fel I 
from a peak of 13,300 In the mld-1960 1s to about 6,500 In the 
mld-1970's <Munro and McCorquodale, 1981). 

By 1974 the entire Atlantic groundflsh Industry was In 
severe dlfflcultles and became the object of a federal 
government financial rescue operation. 

The Canadian authorities also responded to the crisis by 
Insisting within the body responsible for the management of 
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fisheries In the International segment of the Northwest 
Atlantic, ICNAF, that a program of groundflsh restoration be 
commenced. Particular emphasis was given to the northern cod 
resource. 

The program was Initiated and Implemented by a reduction In 
offshore fishing effort. After E.F.J. came Into force, the 
stock restoration program was carried out with Increased vigor. 
The program appeared to be successful, at least as It app/ led to 
northern cod. Stock density Increased; catch per unit of effort 
Improved; and the allowable offshore harvests, sharply reduced 
at the commencement of the program, steadily Increased. The 
Inshore sector harvests showed marked Improvement. 

In early 1979, the federal Minister of Fisheries reported 
that 1978 had been a bonanza year for the Canadian fishing 
Industry on both the Atlantic and Pacific coasts. An Important 
contribution to the prosperity on the Atlantic coast was the 
large Increase In cod harvests, most of which could be 
attributed to the revival of the northern cod resource. "The 
year 1978 has proven that Canadians are beginning to reap the 
benefits I Inked with careful regulation of the fisheries," 
stated the Minister [17]. 

By 1981 the Canadtan Atlantic f lshlng Industry as a whole, 
particularly the groundttsh sector, was In a severe crisis. Yet 
again, the federal government was cal led upon to engage In a 
rescue operation. Of course, the year 1981 and subsequent years 
were ones of severe recession. Nonetheless, It Is abundantly 
clear from the report of a task force which the government set 
up to Investigate the Atlantic fishing Industry [18] that a 
major cause of the problem lay with the common property nature 
of the fisheries and the Inadequate manner In which the common
property-Induced problems had been addressed. 

To return to our northern cod example: the Inshore sector 
population of fishermen had, It wll I be recalled, decl lned from 
a peak of 13,300 to a low of 6,500 In the mld-1970 1s. As the 
benefits of the stock restoration program became manifest, the 
Inshore population expanded. It Is estimated by the Canadian 
federal government that over the years 1976-1979 the number of 
man-years devoted to the Inshore fishery Increased at an average 
annual rate of 38-39 percent. By 1980 the number of fishermen 
had increased to almost 23,000, a number 73 percent larger than 
the peak employment In the 1960 1s (Munro and McCorquodale, 1981, 
p. 52). 

While one can argue that~ Increase In the number of 
fishermen and vessels was necessary to accommodate the Increased 
harvest opportunities, there seems little doubt In retrospect 
that the Increase In numbers was In fact grossly excessive 
(Munro and McCorquodale, 1981; Canada, Task Force on Atlantic 
Fisheries, 1982). 

Eventually, the authorities Introduced a comprehensive 
I lcenslng and l lmlted entry program. The complete program was 
not put In place, however, untl I 1980. Once the horse had 
gal loped off and vanished, the barn door was firmly bolted. 



Emergence of excess capacity occurred not only In the 
harvest I ng sector, but In the process Ing sector as we I I • The 
boom mental Jty of 1977-1978 led to an expansion of plant 
capacity, particularly Jn that part of Newfoundland dependent 
upon northern cod. A useful measure of capacity In the 
processing of groundflsh ts the amount of freezing capacity. It 
ts reported that between 1974 and 1980, gr.oundftsh freezing 
capacfty for Atlantic Canada as a whole Increased by 150 percent 
(Canada, Task Force on Atfantfc Fisheries, p. 31). By 1981 the 
processing sector was In severe dffflcultles. 

Thus, In summary, while northern cod and other resources 
subject to depletfon prior to E.F.J. were successfully restored, 
Ineffective control was exercised over the common-property
Induced expansion In the harvesting and processing sectors as 
harvest opportunities Improved. As a result, by the early 
1980's the Atlanttc fishing Industry -- particularly the 
groundtlsh sector -- was htghly vulnerable to a general economic 
downturn. The downturn occurred In 1981, and the predictable 
crisis emerged In the Industry. As In the years Immediately 
prtor to the lmplementatton of E.F.J., extensive government 
assistance was required ff widespread bankruptcies were to be 
averted [19]. 

The situation In New England fol lowed the same basfc 
pattern. The heavy fishing by foreign fleets was concentrated 
on squid and hake stocks I lttle used by US fishermen. However, 
through the by-catch, the foreign fishing effort helped reduce 
the stocks of flounder and haddock, central elements In the New 
England catch. lnlttal ly through ICNAF, and after the coming of 
E.F.J. domestlcal ly, a serious conservation effort to protect 
and restore the flounder and haddock was Instituted. As was 
true In Canada, and as Is Indicated In Table 1, the parttal 
recovery of the stocks and the economic expectations engineered 
by E.F.J. led to extensive entry by capital and labor, a 
situation that by the 1980's was already Indicating another 
cycle of boom and bust. 

We may characterize or crudely model the condition of the 
New England fisheries, primarily those associated with Georges 
Bank, Just before E.F.J. as fol lows: 

1. There was a large catch by foreign fleets. These fleets 
contained large mother ships which dwarfed the smaller New 
England vessels and added to the Image of a complete 
takeover of tradltlonal New England fisheries. This was 
compounded by conflict between the foreign fleet and the 
off shore I obster f I sherrnen over gear ·a I I eged J y destroyed by 
the former. The bulk of the catch by foreigners was of 
stocks largely Ignored by US fishermen (squid, hake). But 
despite the basic complementarity of the fishing effort, 
the size, the by-catch, and the potenttal flexlbtl lty of 
the foreign fishing power was sufficient to make It a real 
threat to New England. 

2. The Impact of the foreign fleets, both real and potential, 
gave rise to the expectation that If the foreigners could 
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be driven out and the "Important" stocks rebut It, the New 
England fishermen would benefit from much larger catches. 

3. The expectation of large economic benefits for both the 
fishermen and the country became an Important pol ltlcal 
argument In the struggle to gain E.F.J. and, as Indicated 
above, those feel lngs were Incorporated In the F.C.M.A. Act 
of 1976. 

Unfortunately, as the economic analyses of fisheries have 
documented repeatedly, el fmfnatlon of one class of competitors 
Is not sufficient to rational lze a fishery. A satisfactory 
solution would have required the F.C.M.A. to solve the common 
property problem -- to extend regulation to the US fleet. By 
driving out the foreigners, the 1976 Act did effect an 
enclosure, but by fall Ing to general lze the enclosure It left 
the fishery as vulnerable to economic failure as before. 

Table 1 clearly suggests how the common property condition 
of the resource has driven the structure of the fishery In 
recent years. In 1977 expectations were for rapidly expanding 
catch and profits. By 1981 these expectations had led to a 53 
percent Increase In the number of vessels (138 percent In the 
largest class) and a 64 percent Increase In crews (164 percent 
In the largest vessels). 

However, the Increases In capital and labor did not yield 
the expected returns. In 1972 dollars, the value of the catch 
rose only 30 percent and was essentially unchanged from 1979-
1981. If one relates the total number of vessels to the value 
of catch -- a crude measure of the Impact of these changes -
one finds that In 1977 the return per vessel was 123,500,000 / 
836 = $147,700, whfle by 1981 It had declined to $125,600. 
Returns per crew member show slmllar results. 

Careful analysis of this problem would require more ref lned 
measures than are presented here, but this calculatlon ts 
sufficient to Indicate the failure to real lze the high level of 
expectations engendered by the corning of E.F.J [20]. 

ALASKAN FISHERIES, E.F.J. AND THE PROTECTION OF COASTAL STATE 
FISHING INDUSTRIES 

We have asserted at earller points In the paper that both 
the American and Canadian authorities have taken an essentially 
protectionist stance towards their domestic fishing Industries. 
In the case of the Americans, the protectionism ts clearly 
reflected In the underlying leglslatlon governing post-E.F.J. 
fisheries off Alaska and other segments of the American 
Fisheries Conservation Zone. In the basic leglslatlon -- the 
F.C.M.A. of 1976 or, as amended, the Magnuson Ftshery 
Conservation and Management Act -- an lmpl felt acceptance of the 
f lshery version of the Infant Industry argument seems perv,asfve. 
The aim of the legislators appears to be clearly that of 
achieving the maximum expanston of the domestic Industry and 
thus, by lmpl tcatlon, the maximum contraction of the present 
distant-water fleets In the US zone (Crutchtleld, 1980; Young, 
1982) [21]. 
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Table 1 

IMPACT OF EXTENDED FISHERIES JURISDICTION ON NORll-lEAST FISHERIES 
1977-1981 

A 8 C 

VALUE OF CATQ-1 NUMBER OF VESSELS NUMBER OF CREW 

1972 dollars 
(000) Greater Greater 

than than 
Year Total Groundflsh Total 151 tons Total 151 tons 

1977 $123,500 $53,600 836 71 3878 613 

1978 151,700 62,700 881 72 4049 645 

1979 162,300 64,800 1,107 109 5180 971 

1980 163,800 64,500 1,260 155 6230 1435 

1981 $160,400 $66,600 1,277 169 6347 1617 

D 

Change 1977-1981 

A B C 

1977-1981 +30J +24% +53% +138% +64% +164% 

1977-1981 +36,900 +13,000 +441 +98 +2469 +1004 

E 

Gross Returns Per Unit - Capital & Labor 

A/8 A/C 

1977 $147,700 $31,800 

1978 $171,100 $37,500 

1979 $146,600 $31,300 

1980 $130,000 $26,300 

1981 $125,600 $25,300 
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One Important feature of the legfslatlon Is that the 
responsibfl lty tor the preparation of the management plans to 
govern fishery resources wfthfn the American zone Is placed In 
the hands of eight Regional Councils, each council representing 
a cluster of states with fisheries Interests [22]. Members on 
each council consist of state appointees, federal appointees, 
and the regional director of the National Marine Fisheries 
Service. An analysis of the membership of the councils suggests 
that they are dominated by the Industry and that hence "the 
focus In the ••• Councils Is on the producer, his needs and his 
Interests" (Pontecorvo, 1977, p. 655). Thus, almost by 
definition, the Counclls add to the protectionist thrust of the 
legfslatfon [23]. 

The protectionism anbodled In the F.C.M.A. 1976 Is 
buttressed by two other pieces of legtslatton. The first ls an 
early piece of legislation -- the Nicholson Act, 46 USC Sec. 251 
-- which forbids the landing of fish In American ports by 
foreign vessels. This el lminates the posslbll lty of Joint 
venture arrangements In which foreign vessels harvest the 
coastal state resource and del Iver the harvest to onshore 
processors [24]. The second Is a 1978 amendment to the 
F.C.M.A., popularly referred to as the Processors' Preference 
Amendment (PL95-354). The purpose of this leglslatlon ls to 
discourage the reverse form of Joint venture activity In which 
coastal state vessels harvest the relevant resource for de! Ivery 
to foreign vessels having processing capacity. Whfle the 
amendment has certainly not prevented such arrangements, It can 
be argued that It acts as a constraint upon than (Munro, 1983). 

It ls worth noting that both the Nicholson Act and 
Processors' Preference Amendment fl lustrate the fact that the 
fishing Industry ts multi-sectored and that attanpts to protect 
one sector wll I In al I lfkel !hood come at the expense of the 
other. Thus, If one were to apply the Processors' Preference 
Amendment with vigor, It would almost certainly Impede the 
growth of the domestic harvesting sector. 

Alaska, with Its Immense groundflsh resource heretofore 
unexploited by the American ftshtng Industry, was clearly the 
region In which the Infant Industry argument had Its greatest 
relevance to US fisheries. It was Indeed bel laved at the 
commencement of E.F.J. that foreign fleets would In reasonable 
time be replaced almost entirely by American harvesters and 
processors (Stokes, 1981, p. 571). So Important were the 
opportunities for expansion that they were given specific 
mention In the F.C.M.A. [25]. 

Since 1977, however, the val ldity of the Infant industry 
argument in the context of Alaskan fisheries has become 
Increasingly open to question [26]. The prospects for an 
expanded domestic processing sector are particularly dubious. 

The key groundfish species, pol lock, ts processed either 
Into fll lets for an essentially world market or Into surfml 
(fish paste) for the Japanese market. In order for American 
processors offshore or onshore to use the pol lock harvests tor 
fl I let production profitably, the c.aa.l price of pol lock fil let.s 
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would have to rise by 20 to 25 percent. There appears to be 
little posslbll fty of that occurring In the foreseeable future 
(Crutchfield, 1982, p. 87). 

It the American processors were to turn to producing 
surlmf, a necessary condition, given the requfranents of the 
Japanese market, would be that the Americans acquire factory 
ships [27]. Acquisition of such vessels would not, however, 
guarantee that the American product would gain acceptance In the 
Japanese market. Recent studies on Alaskan fishery development 
prospects conclude that given the magnitude of the Investment 
required and given the uncertain market reception of American
produced surlmt, American entrepreneurs would, In the 
foreseeable future, view such ventures as prohfbtttvely risky 
(Alaska Fisheries Development Foundation, 1982, pp. 90-93; West 
Coast Fisheries Development Foundation, 1982, p. 6.17). 

In response to the disappointing prospects for American 
processing of the groundffsh harvests, American authorities have 
been giving Increasing attention to Joint ventures under which 
US trawlers del Iver fish to foreign vessels with processing 
capacity. This move does not mark a retreat from the orfgfnal 
Infant Industry version of the development of the Alaskan 
fisheries. It should not be seen as abandonment of 
protectionism. Rather, ft should be seen as the adoption of a 
second-best pol Icy by the authorities so that at least one 
sector of the domestic Industry wll I enjoy expansion. 

That protectionism ts stf I I very much al Ive Is evidenced by 
the fact that the distant-water nation of paramount Importance, 
Japan, Is engaging ln the Joint ventures under duress. Since 
the advent of E.F.J., the Japanese had received large so-cal led 
"d I rect" groundf I sh a I I ocatf ons wh I ch a I I owed them both to 
harvest and process the resource. In contrast to distant-water 
nations of lesser Importance In the region, e.g., South Korea, 
the Japanese had expressed no Interest In Joint ventures. 

The al locations to Japan had been based on what one might 
cal I the historic fishing rights principle. With the passage of 
the American Fisheries Promotion Act In 1980 CAFPA; PL 96-561), 
the principle was abandoned for what we shal I term the 
commensurate benefit principle, In which al locations to distant
water nations were to be made according to the benefits the 
latter could offer the US. In other words, the al locations were 
to be used as bargaining counters or "chips." 

Wlth the AFPA having been passed, the Americans exerted 
pressure on the Japanese to enter Into Joint ventures by 
threatening the Japanese "direct" al locations Clshfda, 1982). 
Annual allocations which hitherto had been given on a once
yearly basis were now subd1vfded or staggered within each year, 
with the clear understanding that the size of later al locations 
In each year would be dependent upon the degree of "cooperation" 
forthcoming from the Japanese. The Japanese acquiesced and by 
June of 1982 had agreed to enter Into Joint venTures with 
targets of 120,000 tons for 1982-1983 and 200,000 tons for 1983-
1984 [28]. There were suggestions from the American side that 
total Joint venture targets for al I distant-water nations would 
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rise to 850,000 tons [29]. If the target were to be real lzed, 
the distant-water nation partner of central, If not 
overwhelming, Importance would be Japan. 

The Japanese maintain that they are experiencing losses on 
the Joint ventures and hence view the Joint ventures as a form 
of tax which they must endure In order to obtain direct 
allocations of groundflsh. They argue as wel I that the system 
of staggered annual direct allocations creates serious and 
costly planning difficulties for them (Munro, 1983). 

The Japanese claim that they are experiencing losses on the 
Joint ventures has been challenged (Munro, 1983). Be that as It 
may, one can argue that the present system does hold certain 
risks tor the future. At the present time, the Japanese, like 
many other distant-water nations, have excess vessel capacity as 
a result of the widespread Implementation of E.F.J. 
Consequently, their bargaining power vis-a-vis the US and other 
coastal states Is limited. 

Obviously, however, this Is a transitory phenomenon. If 
the present system of expanding Joint ventures plus I lmfted 
direct allocatlons for the Japanese Is not successful, In the 
sense that It proves to be mutually profitable for Japan as wel I 
as the US, then one of two results Is likely, Either the 
Japanese wll I succeed over time In finding alternatlve 
employment for fleets currently operating In Alaska or, If this 
proves Infeasible, the Japanese wll I not engage In fleet 
reinvestment when the existing vessels come to the end of their 
econanlc lives, In any event, there could wel I be a significant 
contraction In Japanese fleet activity In Alaskan waters. 

If this contraction were to occur, the consequences could 
be severe. The future prospects for American processing of 
Alaskan groundflsh are, as we have suggested, very uncertain. 
Finding distant-water replacements for the Japanese would be 
dlfflcult at best. Thus, there would exist the strong 
posslbll lty that the resource would be "underutilized" In the 
sense that harvests would be far below their historic average. 
This would Imply a loss of potential benefits to the US from the 
resource, as wel I as a loss of protein In the world. 

Several American economists -- e.g., Crutchfield (1980) and 
Stokes (1981) -- have urged that greater attention should be 
given to direct allocatlons to distant-water nations and have 
explored means of ensuring that such fisheries become truly 
remunerative for the US. Their arguments are persuasive, but ff 
they are to be accepted, ft wll I require that the US modify, ff 
not abandon, Its protectionist stance. 

CONCLUSIONS 

In this paper, we have discussed the benefits that 
developed coastal states expected to enjoy from Extended 
Fisheries Jurisdiction. North America served as our example. 

In both Canada and the US, ft was bel leved that the 
difficulties of their domestic fishing Industries could be 
explained In part by the fact that certain key resources upon 
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which the Industries were dependent had the status of 
International common property. As a consequence, the resources 
had been overexploited. 

It was bel leved that, once these resources were under 
coastal state control, the resources would be restored and the 
domestic fishing Industries would enjoy prosperity. The real tty 
Is that E.F.J. changes the focus of the common property problem 
but does not el lmlnate the problem. Unless this fact Is 
understood, the benefits of the aforementioned resource 
restoration wll I prove to be transitory. 

Both coastal states expected that, as a consequence of 
E.F.J., they would enjoy a stream of fishery benefits over and 
above those directly associated with stock restoration. It was 
expected that these benefits would be real lzed through an 
expansion of domestic harvesters and processors as they replaced 
distant-water fleets In the 200-mlle zones. 

The real tty has been, first, that the abll lty of domestic 
entitles to replace distant-water fleets Is more I lmtted than 
orlglnally anticipated, and, secondly, that the very pol Icy of 
wholesale replacement of distant-water fleets may wel I be 
Inconsistent with the goal of managing fisheries for the benefit 
of the coastal state society at large. 

We argued that the aforementioned coastal state pol Icy 
tmpl les tn fact that newly acquired fishery resources should be 
managed for the benefit of the domestic fishing Industry. What 
ts desirable for the domestic fishing Industry Is not 
necessarily what ts desirable for society at large. Indeed, we 
have suggested that the pol Icy could wel I lead to the loss of 
substantial fishery benefits for society at large. 

E.F.J. brings with ft the promise of significant gains tor 
coastal states. These states have unquestionably received 
transfers of substantial resource wealth. Whether the promise 
wll I be fulfil led, however, depends on coastal state fishery 
management pol lcfes. If the pol Teles are misguided, then the 
promtse held out by E.F.J. wtl I be lost, perhaps forever. 

NOTES 

*Funding for thts paper was provided In part by the Donner 
Canadian Foundation through· a grant to the Institute of 
International Relations' research project on "Canada and 
lnternatlonal Trade" at the University of Brlttsh Columbia. 

1. In the US, the National Marine Fisheries Service commented 
that large segments of the US harvesting Industry were In a 
chronlcal ly depressed state; US Depariment of Commerce, 
1976, p. 26. 

2. F.C.M.A., 1976, Section 2Ca) (3). In Canada, during a 
debate on E.F.J. In the Canadian House of Commons tn June 
1975, Walter C. Carter, an M.P. from Newfoundland, argued 
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that the Newfoundland fishing Industry faced total col lapse 
as a consequence of overfishing by foreign fleets In waters 
off Newfoundland. Lloyd R. Crouse, an M.P. from Nova 
Scotia, stated that"··· every foreign nation under the sun 
appears to be taking advantage of our fisheries resources 
and raping, pll laglng, and plundering our stocks 11 

Canada, House ot Commons Debates, Vol. 119, June 19, 1975, 
p. 6920 and p. 6935. 

3. Thts has to be qua I If Jed by the fact that some of the 
resources acquired by the coastal states would be 
transboundary In nature, I.e., Jointly owned. 

4. Canada, Department of Fisheries and the Environment, 1975, 
p.2. 

5. For an analysts of flshery management at the state level, 
see J.L. McHugh and Jay J.C. Ginter, "Fisheries," MESA New 
York Bight ProJ~i, New York Sea Grant Institute, Albany, 
N.Y., January 1978. 

6. See John Donaldson and Glul lo Pontecorvo, "Economic 
Rational Jzatlon of FJsherles: The Problem of Contllctlng 
National Interests on Georges Bank," Ocean Development and 
loternatlooal Law Journal, Vol. a, No. 2, pp. 149-169. 

7. F.C.M.A. Section 2Ca) (6). 
8. Cited In Tomi Jnson and Vertlnsky, 1975, p. 2570. 
9. See F.C.M.A. Section 2(a) (5); Section 2(a) (18) CA); 

Canada, Department of the Environment, 1976, p. 53. 
10. With the quallflcatlon about transboundary resources. 
11. This form of arrangement Is II legal In the US but, on the 

other hand, ls legal In Canada. 
12. Coastal state benefits from the fishery would take the form 

of payments received from the distant-water natlon(s) In 
cash or kind. 

13. Some of the factors giving rise to distant-water natlon(s) 
comparative advantage wll I be pecul Jar to the fishery. For 
example, If In encouraging a domestic fleet expansion In a 
newly acquired fishery the coastal state authorities would 
prove powerless In preventing a bulld-up of redundant labor 
and capltal, then a case could be made for relying upon the 
services of distant-water fleets; Munro, 1983. 

14. Pol ltlcal ly, It might be necessary to phase out distant
water fleets rather than evicting them at once. 

15. Either the plant throughout wll I be more expensive, which 
wll I reduce the profltabll lty of the processing sector, or 
the authorities will attempt to compensate for the 
relatlvely high domestic costs by moving towards great 
stock denslty. In the harvestlng of many species, e.g., 
groundflsh, the denser the stock, the lower the harvesting 
costs. Greater stock density can, however, easlly lead to 
lower sustalnable harvests and thus fewer employment 
opportunities In the processing sector; Munro, 1980. 

16. Expectations Ca) and Cb) are obvlously not mutually 
excluslve. For example, gaining control over the 
aforementioned exploltatton opportunities may wel I enhance 
the coastal state's stock rebuilding program. Gaining 
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control over stocks of current Importance to the domestic 
Industry does Itself constitute resource wealth 
acquisition. 

17. Canada, Fisheries and Oceans, February 16, 1979, p. 3. 
18. Task Force on Atlantic Fisheries. 
19. In fact, bankruptcies were not averted. By the end of 

August, 1983, three major Newfoundland flshJng companJes 
had gone Into I lquldatlon. 

20. By way of passing, we might note that within Western 
Europe, the coastal states comprising the E.E.C. appear to 
have made even less progress than the US or Canada. Due to 
the dlfffculty of formulating a meanfngful cooperative 
fisheries management pol fey, the E.E.C. countries have been 
unable even to Implement a program of effectfve stock 
restoration; Butl In, 1983. 

21. When the Fisheries Conservation Zone was establ fshed, the 
Americans clafmed no more than management rights within 
their zones. This had the Inevitable consequence of 
strengthening the forces of protectlonJsm wlthJn the US. 
The AmerJcan position on management versus ownership rights 
changed with the passage of the American Fisheries 
Promotion Act CPL 96-561); Munro, 1983. 

22. E.g., the New England Council Includes the five New England 
states having coastl Ines; the North Pacific Council 
Includes Alaska, Washington, and Oregon. 

23. Havfng said all of this, we should point out that In 
Canada, which did not have the equivalent of Regional 
Councils and In which the authorities took an ownership 
view of resources acquired through E.F.J., the authorities 
appeared to be not much less protectionist than their 
American counterparts. 

24. Unless subterfuge Is used, e.g., del lvering the harvests 
via a third country. 

25. F.C.M.A. Section 2Ca) (7); Section 2(b) (6). 
26. See Munro, 1963 and Stokes, 1981. 
27. I.e., the pol lock would have to be processed upon capture, 

as opposed to being processed onshore. 
28. US/Japan Meetings on Joint Venture Fisheries, "Memorandum 

of Dlscussfons, 11 mfmeo, June 1982. 
29. Natural Resource Consultants, US/Japan Meetings on Joint 

Venture Fisheries, "U.S. Background Document No. 2," 1982. 
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COMMENTARY 

Douglas Johnston 
Dalhousle Ocean Studies Programme 

Dalhousie University 

would I Ike to begin with a general comment, namely that 
we should not expect logically certain characterfstlcs to come 
out of a major global law-making conference such as UNCLOS I I I. 
Among the characteristics that we should not expect to ensue In 
the 1980 1s would be a document conducive of tota l uniformity. 
That might have been the reasonable expectation In an earl fer 
age fifty years ago, even twenty years ago. It would even seem 
that It was In fact part of the ratlonale of globa l law-making 
dlplomacy to produce conformity through resulting uniformity of 
state practices. It that were ever true -- If ever that were 
real lstlc -- ft most certainty Is not real lstlc today. 

I would begin with that premise and proceed from there to 
suggest that If we are looking to future state practice under 
the economic zone regime or, for that matter, under the other 
regimes of extended Jurisdiction, we would assume a degree of 
diversity to emerge In state practice. One may not wish to 
applaud diversity as a value to be sought after, but I think we 
should expect, as a matter of real Ism, that diversity wf I I 
assured ly occur. Our concern should be not to have complete 
uniformity of state practice, but to discourage states from 
departing unnecessarily and unreasonably from the kind of 
expectatfons produced on paper In the law-making convention. 
That seems to be not a matter of semantics, but a fundamental 
distinction from an earl fer period of hlstory. 

If we pursue the meaning of this, presumably we would have 
to say that diversity Is to be expected more In some areas of 
extended Jurisdiction than In others. There would probably not 
be a great deal of diversity In the development of natlonal 
systems for petroleum and other non-lfvlng resources within 
national waters for the reason that technology Is not extremely 
diverse In oft-shore activity. There seems I lttle reason for 
extraordinary discrepancies to arise In that part of state 
practice under the economic zone regime. But If we look, on the 
other hand, at fishery development and management, there Is a 
great diversity In the technology avallable and In the 
expectations of coastal communities and so on. Therefore , 
Inherent In that sector of the regime Is, I would suggest, that 
a degree of varlablllty Is to be expected In the ways In which 
the coastal state wll I develop Its own national system, In 
tolerable conformity with the language of the law-making 
Convent t on. 

Likewise, in the context of the regulation of scientific 
research and In the regulation of shipping for the purposes of 
environmental protection and so on, one must expect a degree of 
diversity, partly because of the ambiguity and flexfb l lfty of 
the language of the relevant economic zone provisions of the 
Convent I on. 
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This would be my major point: that we should expect 
variable state practlce. I think It naive Jn 1983 to suggest 
unlversal principles should be expected to come out of state 
practice In this context. Why should we look for unlversal 
prlnclples to come out of state practice? I think we must go 
back to the theory of Jnternatlonal law and ask yourselves 
whether this Is I lkely and deslrable. I would have thought that 
unlversal principles are things that get written down and then 
are put to the test of practice and not the other way around. 
Despite the dlfflcultles of negotiating universal principles on 
paper we should not pass the burden over to where It does not 
belong, I do not want to seem to over-argue for varlablllty 
because obviously there Is a point where excessive strain would 
be placed on the system of lnternatlonal law. But we do not 
live In a romantic age and we should not have unreal lstlc 
classlcal expectations of total uniformity around the world In 
state practice. 

J would suggest, moreover, that the language of UNCLOS I I I 
does not lead us to expect universal state practice. The 
language of UNCLOS I I I -- uni Ike the language of earl fer efforts 
to develop the Jnternatlonal law of the sea -- rs permeated wJth 
relative rather than absolute values, It expresses conditional 
and qualified terms rather than uncondltlonal and unquaJ If Jed 
ones, It consists of complex and not simple Ideas and 
Institutions, and It ts framed around distinctions that are 
plural lstlc and no longer dual lstlc, as In the classical 
heritage of legal thought. The passion that we have had for 
precision and certainty In the past has been forced to yteld to 
the need for flexlbll Jty. And that means nothing unless It 
means there must be a degree of variable practice In the real 
world outside. 

That ts my comment on the legal side, except that one rider 
might be attached, namely that I can think of two scenarios of 
divergence In the working out of economJc zone systems around 
the world, 

One scenario which would endear Itself perhaps to those of 
us who stll I llke the contract or legislative model of law
making In the tnternattonal community would be that ft makes a 
difference whether a coastal state Is or ts not a party to the 
Convention, That, of course, Is possible In certain ways, but 
If we are talking about the economic zone regimes specif lea I ly 
and the development of national systems of regulation and 
legislation, I would not have thought that this Is the primary 
determinant In variation of state practice -- whether or not the 
coastal state ts a party to the Convention, I would think It 
more I lkely that the primary determinant In the opening up of 
some degree of divergence rn state practice would rather be the 
natlonal need, for Internal reasons, to vary the tnstltutlonal 
arrangements that the coastal state must make, albeit In general 
conformity with the language of the Convention. This wit I 
result In a number of ad hoc variations that should be kept In 
check and that should always be subject to the test of 
conformity with the framework, I.e. the economic zone provisions 
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of the Convention, whether or not the state Is a party to that 
Convention. It should make I lttle, If any, difference In my 
opinion whether a state Is or Is not a party to the Convention. 
One way or the other, It should be held up to the same standard 
of compatlbll lty as far as development of econanlc zones systems 
Is concerned. 

Finally and very quickly, the question of the taking of 
I Iv Ing resources. I am famll far with the difficulties In North 
America that were discussed and expl alned here, and one thought 
occurred to me In I lstenlng. It ts a I lttle provocative, but It 
seems to me perhaps worth considering. It has been discovered 
In North America, and I suspect elsewhere, that ulttmately the 
problem In Increasing the efficiency of f ishery development and 
management under the new law of the sea Is one of pol ltlcal 
wit I, This has been mentioned by both speakers. Whether one ts 
talking about Atlantic Canada or New England, we can easily 
think of examples of the fat l ure of pol ltlcal wtl I. This Is 
perhaps one of the hidden consequences of extended jurisdiction 
around the world. It ts less easy now for professional 
pol ttlclans to pass off the pol ltlcal challenge of making 
difficult and hard decisions that wll I not be popular In sectors 
of the electorate. 

In older times It was relatively easy to blame It on the 
foreigners, to point the finger fool tshly, Irrationally, or even 
leglttmately, In their direction. Now that Is no longer so 
easy. Danestlcal ly, pol ltlctans wll I now be held answerable for 
their decisions or the lack of decisions. If we are talking 
about the Input and the al location of labor and capital to 
Increase the efficiency of the fishing Industry, people wll I get 
hurt If the economically appropriate decisions are made. 
Pol ltlclans do not like to make decisions that will hurt people; 
they tend To avoid that and put It off. So I think that lt Is 
one of the consequences of extended Jurisdiction that 
unfortunately we greatly pol ltlclzed the art of rational 
decision-making In fishery development and management. At the 
manent North America does not provide any great reason for 
optimism that pol ltlclans are ready to grasp that nettle. It 
may be that In other pol lttcal systems, soclal 1st systems, ft 
will be much easter to grasp the nettle, but certainly In 
capital 1st systems I suspect that this wll I continue to be for 
sane time a very dttflcult matter and that Ideology wlll be more 
of a factor In fishery management decision-making than It has 
been In the past. 
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HISTORIC COMPROMISE OR PARADIGM SHIFT? 
NAVAL tJOBILITY VERSUS CREEPING JURISDICTION 

IN THE 1982 U.N. CONVENTION 

INTRODUCTION 

ON THE LAW OF THE SEA 

Professor Ken Booth 
Department of International Pol ltlcs 

University College of Wales 

In the almost ten years which led up to the signing, and In 
some cases non-signing, of the 1982 UN Convention on The Law of 
the Sea, the pub I le dfscusslon of the law of the sea was 
sometimes akin to watchfng Hamlet without the Prince. The nava ,I 
factor was not at centre stage -- or did not seem to be -- and 
so an essential part of the plot seemed to be missing. 
Consequently, It was entirely appropriate that the Twelfth 
Annual Conference of the Law of the Sea Institute In 1978 should 
have pl aced "m 11 ftary Imp I I cat! ons" among the "neg I ected Issues" 
of the Third United Nations Conference on the Law of the Sea 
CUNCLOS If I). As the paper presented on that occasion showed at 
Inordinate length, there was Indeed a great deal left to be 
discussed [1]. 

The fact that the naval dimension did not seem to play Its 
ful I part In the pub I le discussion does not mean that the matter 
was unimportant. Nor did Its general neglect by the growing 
number of special fsts In law of the sea matters mean that the 
subject did not receive appropriate attention from naval 
establ lshments, partlcularly In the case of the traditional 
naval powers [2]. Through the 1970 1s the changing law of the 
sea was a concern to all those governments with an Interest In 
deploying warships at some distance from their own coastl Ines. 
These governments Included not only the tradftlonal naval powers 
-- Britain and the United States -- but also the Soviet Union, 
whose expanding mil ltary reach was one of the most sal lent 
features of strategic affairs through the 1970 1s. 

NAVAL INTERESTS 

Although the naval dimension of UNCLOS I I I demanded less 
space In the pub I le record than such problems as those relatfng 
to sea-bed mining, naval factors did help to determine the 
pol fcles of some states, Including some of the most Important. 
It Is appropriate, therefore, to begin with a survey of the 
Interests of the naval powers, namely those states at UNCLOS I I I 
which wanted to ensure that the outcome did not Interfere with 
their aim of ensuring maximum naval mobll fty. 

The mfl ftary priorities of the major naval powers are 
readlly apparent and they were frankly outl fned at the start of 
1980 by Ell lot L. Richardson, the former Specfal Representative 
of the President for the Law of the Sea Conference and the 
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former Head of the US delegation to UNCLOS II I [3]. As a former 
Secretary of Defense, Richardson was more sensitive than most 
delegates to the naval dimension of the problem and so his words 
-- and worries -- deserve special attention. Furthermore, 
although his arguments were speclflcal ly concerned with the 
needs of the United States, they were also relevant to a greater 
or lesser extent to al I the other naval powers. For present 
purposes, therefore, the US can be regarded as the paradigmatic 
naval power. This was brought out In practice by the close 
Identity during UNCLOS II I between the US and Soviet positions 
[4]. For the superpowers -- as for the lesser naval powers -
their Interest In continued naval mobility was for them much 
more of a core Interest than the constraining of that moblllty 
was for those states with little or no Interest In displaying 
naval power beyond their own coastal waters. 

According to Richardson, the United States had five main 
naval Interests during the flnal stages of negotiating the text 
of the UN Convention [5]: 

The Problem of the Jecclioclal Sea 
The US position was to establ lsh a 12-nautlcal-mlle maximum 

for the terrftorlal sea fn order to undercut those coastal 
states which were claiming soverefgnty beyond 12 miles. The US 
worry arose from the fact that already by 1974, when UNCLOS Ill 
began, 76 countries claimed territorial seas ranging from 12 to 
200 nautical miles, as compared with the traditional I fmlt of 3 
nautical miles. To make matters worse, In the fol lowing six 
years another 25 countries Increased their claim, thereby 
Indicating the way In which the very process of law-making In 
this area not only legitimises changes but also generates them. 
Of these 101 states with extensive claims for the territorial 
sea, about three-quarters . favored a 12-mlle I lmlt. Making 
matters worse for the naval powers were some of the proposals 
which accompanied the claims. As Richardson put It [6]: 

In addition to new territorial I lmlts, certain of 
these claims call for prior notification to or 
authorization by the coastal state for the passage of 
warships or nuclear-powered ships, thus significantly 
restricting the traditional right of Innocent passage. 

Nor was this al I. As wf I I be seen later, the claims 
regarding the territorial sea also had major lmpl (cations for 
the passage of warships through straits. 

Hlstorlcally, naval mobility had been served by the 
doctrine of the "freedom of the seas." This had given warships 
-- and In time aeroplanes -- complete freedom of movement 
outside the narrow zones designated as "territorial sea." 
Within territorial seas the movement of foreign warships was 
governed by the concept of II Innocent passage. 11 Th Is gave 
surface warships the right to transit, without prior 
notification, but "Innocence" required that the transit be not 
prejudlclal to the "peace, good order, or security" of the 

313 



coastal state. However, submarines and aircraft were not given 
the same freedom: Innocent passage did not embrace the right of 
overflight or of submarines to travel submerged [7]. Whtie a 
12-mlle terrftorlal sea was not Ideal from the naval viewpoint, 
the fact was that by 1980 only 23 states stll I adhered to the 
tradltlonal 3-mtle I tmlt. The new Convention, therefore, offered 
the naval powers one way to try to stop the further qua I ltatlve 
and quantitative creep of the concept of the terrttortal sea, 
which, If tt occurred, would pose a serious threat to naval 
mob I I lty. 

The Problem of lo+ecnatfonal stcarts 
Among the several problems It would create, a creeping 

territorial sea would threaten to restrict access through 
straits whose passage had prevtously been "free." Indeed, 63 
out of 116 of the world's straits -- tncludlng some of the most 
Important, would be affected by a 12-mlle terrltorlal sea [8]; 
they would lose their high seas corridor. Consequently, the 
United States wanted to ensure "tree and unimpeded passage" 
through straits used for lnternatlonal navigation. In the 
process of trying to achieve this, the new concept of "transit 
passage" emerged. In Richardson's words [9]: 

Transit passage Is the freedom of navigation and 
overfllght for the purpose of continuous and 
expeditious passage of the strait. The right of free 
passage appl las to al I ships whether on the surface or 
submerged and Includes the movement of ships and 
aircraft tn mll ttary formations as required by the 
circumstances. 

Coastal states would, therefore, not be permitted to 
control the transit of foreign warships. They could not 
"suspend or hamper any crltlcal element" of transit passage, 
whether It be submerged, on the surface, or In the air. 
However, what Richardson considered to be the "legltlmate 
Interests" of the coastal states would be protected, namely 
their Interests In safety and pol lutlon. 

The Issue of transit through straits was a matter of 
concern for the US Navy and even more so for the geographically 
disadvantaged Soviet Navy [10]. If It happened that the straits 
states came to be In a position to cl aim that their straits 
would be subject to the right of "Innocent" rather than 
"transit" passage, the lmpl !cations for naval mobll lty would be 
far reaching. Richardson expressed It from the US perspective 
[11]: 

On that argument, the legal right to overfly a strait 
could be gained only with coastal state consent, 
submarines would be obi lged to travel on the surface, 
and surface assets would be subject to varying 
assertions of coastal-state regulatory power. Al I the 
world's most Important straits would be subject to 
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these restrictions •••• The result could seriously 
Impair the flexlbll tty not only of our conventlonal 
forces but of our fleet bal I lstlc miss! le submarines, 
which depend on complete mobll tty In the oceans and 
unimpeded passage through International straits. Only 
such freedom makes posslble the secrecy on which their 
survlvabll lty Is based. 

As with the problem of the posslbll lty of a creeping 
terrltorlal sea, therefore, the governments of the United States 
and the other naval powers saw the Convention they hoped would 
emerge from UNCLOS I II as a legal barrier against the prospect 
which was threatening their long-existing navigation rights. 

Accbtpelagos 
Under the concept of the "archlpelaglc sea" certain states 

sought new regulatory powers over extensive areas of ocean -
those between and around the state's Island territories. In 
response to this the United States and the other naval powers 
wanted a guarantee of freedan of navigation and overfl lght 
through archipelagos "on terms equivalent to transit passage 
through straits." The difference between passage through 
archipelagos and straits -- In Richardson's words -- was that 
sea-lanes through archlpelaglc seas 11 1nstead of being determined 
by the configuration of the land, would be defined by courses 
and distances, with a right of deviation up to 25 mlles on each 
side of this axis." Bas I cal ly, the naval powers were wl I I Ing to 
accept some llmlts on access In order to ensure a satisfactory 
transit agreement. 

ExclusJve Economtc Zones 
In some ways the most notable Innovation of UNCLOS Ill was 

the growth and legitimisation of the concept of the EEZ, which 
gave coastal states sovereign rights over the living and non
living resources within the zone. As a result of this extension 
of coastal state Jurisdiction approxlmately 40 percent of the 
surface of the oceans came under the authority of national 
governments. Whtie this new concept was gestating, the naval 
powers feared that national control over this vast area would 
not remain I lmlted to economic matters: [12] 

If this vast area ever comes to be regarded by coastal 
states as subject to their sovereignty for purposes of 
regulating navigation and overflight and related 
activities, the result would be to curtail drastlcal ly 
what Professor Bernard H. Oxman has aptly cal led "the 
sovereign right of communication." 

Consequently, the naval powers wanted to ensure that the 
Convention preserved the freedom of navigation and overfl lght 
within the EEZs. 

Richardson made clear that the freedoms In question "both 
within and beyond 200 miles" must be qua! ltatlvely and 
guant[tat[vely the same as the traditional high-seas freedoms: 
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they must be qualltattvely the same In the sense that 
the nature and extent of the right Is the same as the 
tradltlonal high-seas freedoms -- t hey must be 
quantitatively the same In the sense that t he Included 
uses of the sea must embrace a range no less complete 
-- and al low for future uses no less Inclusive -- than 
tradltlonal high seas freedoms. 

In the EEZ, as elsewhere, the naval powers hoped to use the 
Convention to slow, or preferably stop, the growth of what were 
r egarded as unacceptable claims. 

Settlement of Disputes 
In view of the changing maritime environment, and the 

uncertainties and problems which would result, the US Government 
wanted not only Its navigation rights secured, but It also 
wanted "the right to bring suit against a state that Interferes 
with navigation or overt I lght. 11 This was of lower priority than 
the other Interests, but It was Richardson's expressed hope that 
the posslbll lty of suit on claims would "strengthen the 
advocates of reason and restraint within foreign governments" 
when they contemplated eroding high-seas freedoms. The right to 
bring suit, It was argued, 

would help rel !eve us of having to choose between 
acquiescence and defiance each t ime a claim Is made 

It would give us an Important new option In our 
efforts to control and discourage such claims. 

Again, the United States saw the Convention as a means of 
creating a legal environment In which US eerceptlons of Its 
rights would be "essentlal ly unchallenged" [1 3] . 

THE ISSUE OF NAVAL M:>B ILITY 

The reasons for the conservative posi t ion of the naval 
powers on matters affecting warship navigation are quite 
obvious. Some have already been mentioned [14]. The basic 
problem was that the process of creeping Jurisdiction threatened 
the traditional assets of warships as Instruments of foreign 
pol Icy In peacetime. Clearly, lnternatlonal legal constraints 
are less Important tn war, when the coast states are prepared to 
accept In order to carry out a partlcular act Increase 
slgnlflcantly. 

If surface warships had been about to go out of business In 
the 1970's, then the Issues raised by creeping Jurisdiction 
would not have been Important; but despite the escalatlng costs 
and growing vulnerabll ltles of warships, this was definitely not 
the case. Indeed the opposite was true. By the turn of the 
1970's /1980's It was apparent that there would be a greatly 
expanded US naval programme under the Reagan Administration, 
whlle the signs were becoming clearer of an even more powerful 
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Soviet naval challenge for the 1990 1s [15]. Nor were warships, 
Including surface ships, going out of business elsewhere. In 
1982 the recovery of the Falkland Islands by British forces 
under I J ned for at I east th f s "med f um mar It I me power" that 
surface warships were Indispensable for some tasks. Without 
such ships, Jncludlng organic air power, the Islands could not 
have been retaken and British mil Jtary and pol Jtlcal credlbll Jty 
could not have been restored. Appropriate warship construction 
Is also taking place In smaller non-tradltlonal naval powers 
such as lndla and Brazil [16]. Indeed, there Is a general trend 
towards naval modernization In most parts of the world and 
certainly In those of any strategic significance [17]. 
Obviously, states which have an Interest In using the sea -- and 
UNCLOS Ill has raised awareness In this respect -- also have an 
Interest In having some capacity to prevent that usage being 
challenged. Hence, the continuing relevance of conventlonal 
seapower. This requires, from the maximal 1st perspective of the 
United States, "the capacity to project force to any part of the 
globe where significant U.S. Interests or responsJbll ltles are 
challenged" [18]. 

Surface warships have tradltlonal ly possessed a range of 
special qualities as Instruments of foreign pol Icy. These can 
be summarised as versatll lty, controllabll lty, mobll Jty, 
projection abll lty, access potential, symbol Ism, and endurance 
[19]. Several of these qual Jtles would ranaJn essentially 
unchanged If creeping Jurisdiction at sea went unchecked. 
Warships would stJI I have conslderable endurance, for example, 
but It is equally apparent that some of the traditional 
advantages would be threatened. It would no longer be the case 
that "the sea Is one," as the old British Admiralty adage put 
It, and with this loss of freedom of access, the advantage of 
mobil Jty would be Impaired. Richardson has exeressed the 
maximal 1st US position on this matter as fol lows [20]: 

Our economic wel I-being Is continually more 
dependent on overseas trade and more vulnerable to 
distant pol ltlcal developments. The combined result 
Is to compel Increased rel Janee on the strength, 
mobll lty and versatility of our armed forces. To 
fulfil I their deterrent and protective missions these 
forces must have the manifest capacity either to 
maintain a continuing presence In farflung areas of 
the globe or to bring such a presence to bear rapidly. 
An essential component of this capacity ls true global 
mobll lty -- mobll tty that ls genuinely credible and 
Impossible to contain. 

In practice a naval power requires that Its sea and air 
units have access to maritime areas of national Interest 
"without at any time being obliged either to defy sane challenge 
to their right to do so or to make a vast detour In order to 
avoid such a challenge" [21]. Important aspects of the 
peacetl me utl I lty of warsh 1 ps requ I re 11ru I es of I aw compatl b I e 
with the routine deployment of ships and planes." 
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For the traditional maritime powers freedom to use the sea 
was bef feved to be essential for the continued use and 
effectiveness of naval diplomacy [22]. Any restrictions to 
that freedom were seen as Increasing the costs of using the 
Instrument. In Richardson's view this would probably Involve 
''sane form of pol ltfcal, ml I ltary, or economic concession" to 
coastal states or competition between naval powers for Influence 
over strategically located states [23]. In addlt ·lon, It might 
sometimes be necessary for a naval power to be heavy-handed In 
order to secure maritime access. And In this regard the former 
US Secretary of Defense recognised, as have others, that the 
Soviet Navy faces greater geographical disadvantages than Its US 
equivalent. As a result, ff transit through particular 
waterways were not to be respected under "binding legal 
arrangements," then Richardson argued that the Soviet Union 
"wfl I feel compel led to bring to bear whatever resources may be 
necessary to win control over the chokepolnt" [24]. But the US 
Navy also faces problems In this regard and several US spokesmen 
have accepted that assertive naval behaviour might be necessary 
In order to ensure that their own Interpretation of the law was 
upheld [25]. 

Overal I, those states wanting maximum freedom of navigation 
for warships saw thanselves at the top of a sl lppery slope 
during UNCLOS Ill. If their naval Interests were to be upheld, 
they had to use the Conference and Its eventual convention to 
block the prol Iteration of maritime claims. As Richardson 
succinctly put ft [26]: 

the superpowers have trouble enough In an Increasingly 
plural fstfc world without being forced Into marginal 
confl lets over the peacetime movement of their 
mfl ltary forces. 

Consequently, the naval powers attempted to use UNCLOS I II 
as a means of ensuring legal protection for those wel 1-
establ !shed rights which were coming under challenge through the 
1970 1s as a result of nations seeing contiguous seas as 
legftlmate extensions of their territory. If the naval powers 
could not get the law on their side, then they would be faced by 
the need to secure their Interests by power and In the face of 
the claims of most of the world community. "The result," as 
Richardson explained, 11wll I be expensive not only to our 
bf lateral relationships but to our reputation as a wel I
Intentioned and law-abiding member of the world community" [27]. 
The effects of such a development could not be precisely 
forecast, but they would so obviously be negative that this was 
an outcome to UNCLOS I I I wh I ch wou I d be worth avo Id Ing ff at a 11 
possible. 

THE CONVENTION 

After havlng established the naval Interest In UNCLOS 1 I I, 
ft Is now necessary to examine whether the Convention, which was 
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opened for signature In December, 1982, was a disappointment or 
a success. One hundred and nineteen governments put their names 
to the Convention and It wll I go Into force after one year 
fol low Ing Its ratification by sixty states. This seems certain, 
but the status of the regime wll I remain problematical because 
seventeen states abstained, while the US and three others 
decl lned to sign. It Is significant, however, that the attitude 
of those who decided not to sign was determined by other than 
naval considerations. This Included the US. When, earl !er, 
President Reagan had listed his objections to the draft 
Convention, he had conspicuously avoided any reference to Its 
navlgatlonal provisions. 

At the outset It should be stressed that from the 
perspective of the major naval powers there Is no doubt that the 
mil ltary Interest was wel I served by the 1982 Convention. This 
Is evident fran the following enthusiastic words of Commander 
Dennis R. Neutze, who at the time was Legal Adviser to the 
Deputy Chief of Naval Operations In the US Navy [28]: 

The treaty process has resulted In a rather clear 
victory for proponents of naval mobtl lty. Not only do 
the navigational articles define a regime that Is 
generally satisfactory from a naval perspective, but 
the action taken on amendments to the text clearly 
defines the outer llmlt of coastal state authority. 

The US Navy -- and therefore al I the lesser navies whose needs 
are not so extensive -- had every reason to feel satisfied at 
the outcome, for what Neutze ca 11 ed "the text and (the) 
rejection of efforts to amend It" secured the alms which 
Richardson had outl lned so frankly In 1980. 

In terms of the naval Interest there were seven main 
achievements In the Convention: 

TerrttorJal Sea 
A 12 nautlcal-mlle territorial sea was establ lshed with a 

right of "Innocent passage" for ships of al I nations. 

straits 
A right of "transit passage" was establ I shed, 

Includes both submerged transit and overfl Jght. 

f.EZ. 

which 

Coastal states were granted the exclusive right to manage 
the living and non-living resources of the sea within a 200-mlle 
EEZ. However, alt other states were granted freedom of 
navigation and overfl lght, as wel I as freedom to lay submarine 
cables and pipes. 

Continental Shelf 
Coastal states were granted the exclusive right to manage 

the llvlng and non-llvlng resources of the continental shelf. 
The shelf would extend to at least 200 mlles and out to 350 
miles or even beyond under special circumstances. 
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Accb)pelagos 
The concept of "archlpelaglc seas" was val I dated, which 

gives Island states wide regulatory powers over the waters 
around and between them. However, "archlpelaglc sea-lanes 
passage" was granted for the ships of al I other states. 

HJgb Seas 
It was confirmed that al I states were to enjoy the 

traditional freedoms of navigation, overfl lght, scientific 
research and fishing on the high seas. 

Disputes 
It was agreed that states be obi lged to settle by peaceful 

means their disputes over the Interpretation or appl lcatlon of 
the Convention. 

As a result of these agreanents, the Convention was a legal 
endorsement of traditional expectations and practice regarding 
naval mob II lty. In particular, the major objectives of the US 
Navy were secured. As a result of the UNCLOS Ill process, 
Commander Neutze concluded that the outcome should [29]: 

- Slow the prol Iteration of excessive maritime claims; 
- Provide a legal yardstick against which the val ldlty of 

maritime claims can be Judged; 
- Provide a more stable environment In which to plan and 

conduct future naval questions; and 
- Permit the conduct of naval operations In most cases without 

the pol ltlcal costs we now pay In exercising our navigational 
freedoms. 

In general terms, the Convention val I dated the freedoms 
traditionally enjoyed by the naval powers. The only noteworthy 
change was the extension of the terrttorlal sea, but this In 
Itself Is an Insignificant change, since It merely entails an 
extension of the right of "Innocent passage" from 3 to 12 miles. 
In any case, as was made evident ear l fer, a 12-mlle terrltorlal 
sea was rapidly becoming the norm of customary lnternatlonal 
law. 

Furthermore, this relatively lnsfgnltlcant change was more 
than compensated for In the eyes of naval establ lshments by the 
extension of the "transit passage" provision to straits. This 
represented a gain on what existed previously, since It permits 
both submerged transit and overt I lght and permits transit not 
merely In the high-seas corridor, but anywhere within the 
strait. In any case, the difference between 3 and 12 miles Is 
of minimal significance In modern naval operations because of 
the range of weapons and the speed of the systans Involved [30]. 

Overal I, what the Convention achieved was a nice compromise 
between tradltlonal naval Interests and contemporary pol ltlcal 
and econanlc aspirations regarding the sea. To put It another 
way, the Convention represented a satisfactory resolution of the 
tension, actual and potential, between naval mobll lty and 
creeping Jurisdiction. The naval powers wanted to legitimise 
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the maximum freedom of navigation, which Included Innocent 
passage through terrltorlal waters, unimpeded transit through 
straits and archipelagos, and "high seas" freedom elsewhere, 
Threatening this there was a growing swel I among the 
International community In favor of greater control over 
adjacent waters for a range of pol Jtlcal, economic, and 
environmental purposes, a trend which has been fel Jcltously 
described as a "marttlme terrttorlal Imperative" [31]. The 1982 
Convention legltlmlsed creeping Jurisdiction over about 40 per 
cent of the oceans while maintaining the essential features of 
global naval mobility. 

As a result of the UNCLOS Ill compromise, naval mobll lty 
seems assured for the life of the Convention, even though the 
Government of the US -- In a last-minute flt of "every man for 
himself" -- dectded to reject the Convention which It had helped 
to construct over such a long period. Naval mobll lty ~ 
assured as a result of the work of UNCLOS I I I, but lnternattonal 
pol ftlcs are not always what they seem, and UN Conventions are 
certainly no exception. It wll I, therefore, be necessary for 
the naval powers to be wary about their navigation rights In the 
years ahead. Their satisfaction wll I ultimately rest on the 
practice which wll I fol low the coming Into force of the 
Convention and not simply on the words of the document Itself. 
This need tor caution was clearly under! lned by Commander Neutze 
soon after the Convention was opened for signing. While 
expressing himself wel I content with Its provisions regarding 
naval matters he was nevertheless wary [32]: 

The navigation articles do not Impose unreasonable 
burdens on the naval powers, nor adversely affect 
legltlmate Interests of the coastal states. In the 
final analysts, the degree to which each of the 
confl lctlng Interest groups has been successful wll I 
depend as much on how the treaty's ambiguities are 
resolved as on Its I lteral language. 

AM31GUITIES IN THE CONVENTION 

Not surprisingly, the 1982 UN Convention on the Law of the 
Sea does Indeed contain 11amblguttles," as Commander Neutze 
suggested. This could not be avoided In such a complex 
document, cobbled together by so many different nations. After 
close examrnatlon of the text the surprise Is that there are so 
few 11amblguftles0 -- "that Is., provisions with more than one 
posslb,e lnterpretatfon or which are vague or uncertain of 
meaning. Such provlstons could be posstble trouble-spots In the 
years ahead. In addition to any problems whtch might arise as a 
result of these, there rs also the posslbll tty of trouble befng 
dlrectly caused by dlspu"tes over the drawing of demarcation 
I Ines. However, since for the most part It ts not expected that 
the latter will In fact be of any great significance [33], this 
potentlally troublesome set of fmpl !cations In the Convention 
wl 11 be Ignored. 
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Preamble 
To the extent that the Preamble represents the "spirit of 

the Convention," rt should be noted that Its Ideological flavour 
closely reflects Its origins In the outlook of the developing 
states which gave UNCLOS I I I Its momentum, the pro-New 
International Economic Order thinking which was prominent In the 
1970 1s, and the ritual lstlc peaceful Incantations of any United 
Nations forum. Consequently, It Is stressed In the Preamble 
that the Convention should contribute to "the maintenance of 
peace for al I peoples of the world," promote the "peaceful 
uses of the seas and oceans, 11 and assist the "strengthening of 
peace, security, co-operation and friendly relations among al I 
nations." 

It Is possible that those In future who would use warships 
for coercive purposes may have to face the prospect of having 
this Preanble thrown at them. In practice, however, states bent 
on the pursuit of vital national Interests wll I determine their 
pol Icy on the basis of more Important considerations. Since 
states wll I remain the arbiters of their own Interests and 
behaviour and since all governments regard their own policy as 
synonymous with a pol Icy of peace, they wll I not be deterred. 
However, If the Preamble Is waved high as a standard of 
International maritime behaviour, It could wel I do something to 
discredit the Convention In the eyes of the naval powers -- as 
the United Nations Itself has been discredited In the eyes of 
some of Its more Important members as a result of the hostile 
rhetoric of Third World members. Another prospect, over the 
very long term, Is that the Preamble wll I be a milestone In a 
paradigm shift In law of the sea matters, reflecting a gathering 
consensus among the International community regarding the 
mil ltary use of the oceans. This extra cost might tip the 
scales against peacetime naval missions and so constitute "a 
kind of de facto arms control" [34]. Even so, when It comes to 
vital Issues for the naval powers, the Preamble wll I merely be, 
to update a pertinent comment of Sir Charles Webster, a scrap of 
paper across the opening of a missile tube. 

Pact II Section 3; Innocent Passage In the Tecrttortal Sea 
Article 18 on the meaning of passage stipulates that 

passage must be "continuous and expeditious" and It explains 
what this entails. Clearly there Is little scope for 
disagreement as to what Is "expeditious" In particular cases. 
More serious Is the scope for disagreement fn article 19 when It 
states that passage Is Innocent "so long as It Is not 
preJudlclal to the peace, good order or security of the coastal 
state." Obviously these words are wide open to the posslbll lfy 
of different Interpretations, honest and otherwise. In 
practice, however, the problem can be circumvented by naval 
powers by having their warships avoid the territorial sea, 
though they may be reluctant to do this for fear of setting a 
precedent. Article 19 lists twelve criteria for assessing the 
meaning of "Innocent." These criteria Include: 

322 



- Matters concerning the character of the mission of the 
warships concerned -- are they threatening or using force 
agafnst the coastal states or are they violating the 
principles of the UN Charter? 

- Matters relating to the actual activities of the ships during 
passage -- are they practising with weapons or are they 
gathering Information? 

- Matters relating to environmental, fishing, and research 
activities by the ships -- Is there any "wilful and serious" 
pol I utlon? 

- FI na I I y, the rather open-ended prov Is I on aga Inst "any other 
activity not having a direct bearing on passage." There Is 
obviously some basis here for any state which wishes to 
challenge the passage of warships of another state, since 
warships are Invariably 11col lectlng Information" of one sort 
or another. In practice such a challenge Is uni lkely to 
happen and, If It were to, the chances would be that a 
hostile relationship already existed between the states 
concerned, In which case the concept of "Innocent passage" 
would have already been made strategica lly meaningless. 

One problem faced by the coastal state In monitoring the 
Innocent passage provision Is that of determining whether a 
violation has taken place, for example, by the undertaking of 
any "research ••• actlvltles. 11 This problem Is even greater In 
the case of article 20 on submarines and other underwater 
vehlcles since detecting Illegal submerged passage wfl I be 
dlfflcult for most states, even the technologically advanced, as 
recent episodes In Scandinavian waters have shown. It wll I 
obviously be easier to Identify foreign nuclear-powered surface 
ships and perhaps even ships carrying nuclear substances 
(artlcle 23); their passage might become threatened In time If 
the relevant "International agreErnents11 came to Include the 
spread of "Zones of Peace." The legitimation of this Idea could 
strengthen the hands of those states wishing to hinder the 
transport of nuclear materials In whatever form. 

Part II I Section 2; Transit Passage through Straits used tor 
lo+ernattonal Navigation 

Article 38 on the right of transit passage grants "all 
ships and aircraft" the right of transit passage, as defined In 
the artlcle. Again, there Is room for dfsagreEfTlent In 
particular cases on the question of whether the passage of a 
warship, or ships, Is "solely for the purpose of continuous and 
expeditious transit." A more serious source of contention would 
be dlsagreE111ent as to whether ships and aircraft operating under 
this right were fulful I Ing their duties as specified In article 
39. Of particular note In this respect Is the duty to refrain 
from "any threat or use of force against the sovereignty, 
territorial Integrity or pol ltlcal Independence of States 
bordering the strait, or In any manner In vfo 1latlon of the 
principles of International law embodied In the Char+er of the 
United Nations." Transit passage does not al low "research or 
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survey activities" without prior authorization, but here again 
there Is sane scope for dlsagreenent since, as was mentioned 
earl ler., warships are Invariably involved In "research or survey 
activities" of one kind or another and this Is particularly 
Important for submarines. The problem for straits states, as 
for coastal states In the territorial sea, comes In determining 
whether a violation has actually taken place. 

Part II I Section 3; Innocent Passage 
The same problems attach to Innocent passage through 

straits as were discussed tn relation to Innocent passage 
through territorial waters. 

Part IY; Archtpelagtc States 
Article 58 on the right of Innocent passage gives 

archlpelagtc states the right to "suspend temporarily In 
specified areas of tts archlpelaglc waters the Innocent passage 
of foreign ships If such suspension Is essential for the 
protection of tts security." This provision could be used to 
limit navigation In specific Instances, and each state Is the 
arbiter of what ts "essential" for Its protection. This does 
something to llmtt the force of article 53 on the right of 
archlpelaglc sea-lanes passage, which gives archlpelaglc states 
the right to designate sea lanes and air routes for the passage 
of "al I ships and aircraft." Submarines are not mentioned tn 
article 53 and tor this reason there Is a view that "the 
language of the treaty Is not entirely clear In this respect" 
[35]. However, this Interpretation also holds that It was 
"generally understood by Conference participants that the right 
of archlpelaglc sea-lanes passage Includes submerged transit as 
wel I as the right of overt I lght. 11 What Is "generally 
understood" In lnternattonal forums Is, of course, always open 
to subjective Interpretation and re-Interpretation. There Is, 
therefore, sane scope tor dispute, but precedent, difficulty of 
detection, difficulty of Interception, and naval power Interest 
are I lkely to ensure In practice that what Is not prohibited Is 
permitted on the Issue of submerged transit and overfl lght. 

Part Y; Exclusrve Economic Zone 
Article 56 on the rights, Jurisdiction, and duties of the 

coastal state In the exclusive economic zone gives the coastal 
state the right to fix "lnstal latlons and structures" In Its 
EEZ. These could be designed and placed In such a way as to 
seriously Interfere w1th submarine navigation. This could take 
place regardless of the Convention, but the difference ts that 
the naval power Is now I lmtted In what ft can do wlThln 200 
miles by way of survey and research without the authorization of 
the coastal state. Furthermore, strategically placed chains of 
artificial Islands, tnstal latlons, and structures could be 
employed In a fashion which would severely llrnlt the access 
potentfal of foreign warships [36]. And foreign states could 
not reply In kind against the coastal state (article 60). But 
the operating prlnclple Is that all ships and aircraft should 
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enjoy the freedoms of navigation and overflight referred to In 
article 87 on the freedom of the high seas. This lmpl Jes that 
what Is not prohibited within the EEZ Is permitted -- and what 
Is not prohibited rs wide. 

As El lzabeth Young pointed out In relatfon to one of the 
earl fer drafts of the Convention, the sl ,lence of the document 
hides a number of rights for navies, such as the right to 
conduct naval exercises within the EEZ of other states and the 
right to hold weapons tests there [37]. These "ml ,J ltary 
exclusions" make article 88 on the reservation of the high seas 
for peaceful purposes sound like a pious piece of rhetoric. But 
as the EEZ rs not the same as "high seas," there Is a sense In 
which the Convention could be said to have strengthened the duty 
to maintain the peaceful uses of the oceans In those areas 
designated "high seas" over those designated "EEZ," since there 
Is not a specific commitment to peaceful uses In the latter. 
This was not the Intention of the framers. However, some 
qual lflcatlon of the earl fer argument Is suggested by artic le 59 
on the basis for the resolution of conflfcts regarding the 
attribution of rights and JurlsdJct lon In the exclusfve econcmfc 
zone, since this provision leaves somewhat open the question of 
"what Is not prohibited." The article states that In cases where 
the Convention "does not attrJbute rights or Jurisdiction" to 
the coastal or other states within the EEZ and "a conflfct 
arises between the Interests of the coastal state and any other 
State or States" the conflfct should be resolved 

on the basis of equity and In the I lght of al I the 
relevant crrcumstances, taking Into account the 
respectfve Importance of the Interests Involved to the 
parties as well as to the fnternatfonal community as a 
whole. 

Thrs could mean everything or nothfng, but It does give 
sane scope for states to question warship activity within their 
EEZs ff they feel strongly about tt. In response, for example, 
to naval manouevres rn Its EEZ, a state could clafm that the 
Convention did not "attrfbute rights" on the matter. Article 87 
on the freedom of the hfgh seas might be the naval power's 
defense, but In reply It might be argued that ft does not apply, 
sf nee the EEZ Is not the same as high seas (article 86). In 
this case a "creative ambrgurty" could arise as a result of the 
suJ generfs character of the EEZ -- to be discussed later. 

A more dlrect problem than the one Just considered rs the 
poss I bl I tty of disputes over the rights of "geographically 
disadvantaged states" {art icle 70) and over matters of EEZ 
demarcation (article 74). The I fkel fhood of direct vtolence 
over such matters In most parts of the world seems low [38]. 

Pact YI: Contfnenta l Shelf 
Artfcle 77 on the rights of the coastal state over the 

continental shelf gives the coastal state sovereign rights "for 
the purpose of explortng" the continental shelf, as wel I as 
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exploltlng Its natural resources, but the exercise of these 
sovereign rights over the continental shelf "must not Infringe 
or result In any unjustifiable Interference with navigation or 
other rights and freedoms of other States" Cartlcle 78). The 
meaning of "unjustifiable Interference" could be a matter for 
varied Interpretation, but since the coastal state Is granted 
the exclusive right to construct and to authorize and regulate 
the construction, operation and use of artlflclal Islands, 
lnstal latlons and structures on the continental shelf (article 
80), It ts In effect given a I lcense to develop the continental 
shelf In ways which could have some mll ltary significance. In 
some areas the Islands, Installations, and structures could be 
strategically placed In such a way as to monitor submarine 
transits, not to mention surface traffic. Whether this Is 
"unjustifiable" could be a matter of dispute, but even the 
posslbll tty that the Islands, lnstal latlons and structures might 
be so used might prove a serious deterrent to a state Interested 
In transiting submarines and having no desire to reveal their 
presence -- the normal practice. 

Pact YI I Section 1: Hrgh Seas -- General Provisions 
Article 87 on the freedom of the high seas states that the 

high seas are "open to al I states." Five freedoms are 
specified: navigation, overflight, the laying of submarine 
cables and plpel Ines, the construction of artificial Islands and 
other lnstallatlons, fishing, and scientific research. But this 
11st Is not al I-encompassing, since It Is preceded by a sentence 
stating that the freedom of the high seas "comprises, Inter 
al la, both for coastal and land-based states II The phrase 
"Inter al la" obviously leaves open the use of the high seas for 
other unspecified purposes, Including the traditional businesses 
of warships. Characterlstlcal ly, a discreet vell had to be 
drawn across this rather crude, but essential, form of 
International Intercourse. However, the freedom of the mll ltary 
Instrument In the high seas would seem to be countered by the 
Immediately fol lowtng arttcle 88, which concerns the reservation 
of the high seas for peaceful purposes. It ts the shortest 
arttcle In the Convention, but In spirit It Is the most far
reaching, since It apparently challenges the historic role of 
oceans as mediums for warfare. The article states, "The high 
seas shal I be reserved for peaceful purposes." 

For a Jong time to ,come such a declaration can only be 
regarded as a resounding platitude of no practical relevance. 
Any state can Justl fy any action and cal I it "peace": wars are 
fought In the name of "peace" and al I nations see themselves as 
the most peaceful. However, despite the Inherent problems of 
deflnltJon -- "peaceful" being a notoriously slippery concept -
and the pol ltlcal problems It would entatl, a state could dectde 
to Invoke article 88 against those who deployed warships on the 
high seas for purposes they did not accept. Such a posslbtl lty 
Is not I tkely, but there could be barrack-room states, as well 
as Individuals. Their arguments would have to rest on the 
"spirit" of the Convention, since the document Itself does not 
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equate warships and non-peaceful purposes, although It does not 
-- cannot -- say this openly. Article 95, for example, 
recognizes that warships wll I use the high seas by granting them 
"complete Immunity" from the Jurisdiction of any state other 
than the flag state. Evidently, the Convention accepts that 
warships are not excluslvely engaged In activities which are 
synonymous with the "threat and use of force." 

Part XI Section 2; Prtnclpies Goyerntng the Area 
Articles 138 and 141 on the general conduct of states In 

relation to the Area and the use of the Area exclusively for 
peaceful purposes both stress the use of the Area "In the 
Interests of maintaining peace and security" and "for peaceful 
purposes." This theme Is repeated In article 143 which states 
that marine scientific research In the Area "shal I be carried 
out exclusively for peaceful purposes and for the benefit of 
mankind as a whole." This might be seem to rule out mil ltary 
actlvl1y, an Interpret ation which Is reinforced In article 147 
which reserves "excluslvely for peaceful purposes" the use of 
Installations In the Area. However, all this Is rather 
academic, since It Is presently difficult to conceive any 
mil ltary requirement for activity there. As elsewhere, artlcle 
145 on the protection of the marine environment could 
conceivably be used as an excuse for trying to control the 
passage of ships carrying nuclear materials, were a more 
environmentally sensitive International community to emerge. 

Part XII I: Marine Sc(ea+ltlc Research 
Article 238 gives al I states the right to conduct marine 

scientific research, but article 240 on the general principles 
for the conduct of marine scientific research declares that such 
research shall be conducted "exclusively for peaceful purposes." 
Again "peaceful" Is undefined, but presumably Is not to be 
understood as simply being synonymous with "non-mt I ltary 
activity" since this would prohibit a wide range of essential 
mil ttary tasks, notably the research necessary for submarine and 
anti-submarine warfare. This question of research Is of some 
sensitivity In the territorial sea, where article 245 reserves 
for the coastal state the right to regulate, authorize, and 
conduct marine scientific research there. This provision should 
be of no smal I Interest to the state or states which have been 
conducting clandestine submarine operations In the territorial 
waters of Norway and Sweden In recent years. 

Coastal states have the same authority over marine 
scientific research In their EEZ and on their contfnental 
shelves (article 246), except In the latter case It ts stated 
that coastal states shall "In normal circumstances, grant their 
consent" to such projects on the understanding that they be 
carried out "exclusively for peaceful purposes and In order To 
Increase scientific knowledge of the marine environment for the 
benefit of al I mankind." Again, It can be expected that some 
states wll I wish to conduct clandestine "research" In such areas 
fn disregard of the Convention: sane navies need extensive 
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environmental Intel I lgence and must occasionally conduct 
electronic survefl lance. In such cases governments wf I I not be 
Incl lned to pay attention to article 248, by which states have 
to give a ful I description of "the nature and objectives" of 
their project [39]. Because of the absence of a clear dfvldlng 
I lne between "peaceful" and other types of "marine scientific 
research," this Is an area to which one might expect bl Ind eyes 
to be turned. 

Pact XY; settlement of Disputes 
Article 279 on the obi lgatlon to settle disputes by 

peaceful means requires the parties to the Convention to "settle 
any dispute between them concerntng the Interpretation or 
appl (cation of this Convention by peaceful means," preferably by 
"peaceful means of their own choice" (article 280) or, fall Ing 
this, by the procedure lald down In Part XV. This gives states 
the right to bring suit against unreasonable claims, as 
Richardson wanted. But ft Is a two-edged sword: ft also gives 
unreasonable states the opportunity to bring suit against the 
conservative states on law of the sea matters. 

Part XVI: General Provisions 
Article 301 on the peaceful uses of the seas stipulates 

that parties to the Convention, In "exercising their rights and 
performing their duties" under It, must "refrain from any threat 
or use of force against the territorial Integrity or pol ltfcal 
Independence of any state." This article at last fleshes out 
the meaning of "peaceful" In a way which ls not done elsewhere, 
In the sense that It refers to the "threat and use of force." 
However, this Is uni lkely to be any serious restraint on 
ml I ltary act Iv lty, since the right of the "threat and use of 
force" In self-defense ts enshrined In the UN Charter and all 
states see, and certalnly tend to Justify, their own mil ltary 
activity In terms of national self-defense. 

lHE CONVENTION IN GENERAL 

From this review of the Convention from the perspective of 
Its posslble mll ltary fmpl tcatlons, four clear conclusions 
emerge. First, an examination of the detail of the text, 
Including posslble ambiguities, reveals nothing which need 
change the earl ter general conclusion to the effect that the 
Convention should satisfy the naval powers. Second, the text 
does reveal some uncertainties and room for Interpretation, but 
not to any significant extent. Indeed, since the subject matter 
ls complex, since words are not perfect tools, and since the 
Convention was the product of negotlatlons between the whole of 
the International community, the document Is remarkable for Its 
relative precision. The most sl tppery concept Is "peaceful," 
but If this could be untversal ly defined and Its manifestations 
universally accepted, there would hardly be a need for the 
Convention -- or even the United Nations Itself. Thirdly, the 
text In detail proves to have been a masterly compromise between 
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the Interest s of the naval powers and the rest. Both can I Ive 
with the outcome. Despite earl ler fears among naval 
establishments about some of the possible results of the UNQ.0S 
II I process, the long labour has, mll ltarlly speaking, merely 
produced a mouse. Four, In the near and Immediate term, 
whatever the words of the Convention, what happens In practice 
wll I be the touchstone of success from the perspective of naval 
Interests. And what happens In practice wll I depend on the way 
coastal states choose to Interpret the Convention and the way 
the naval powers respond In their operattonal practices. The 
major naval powers are wel I aware of this. As Commander Neutze 
warned early In 1983 [40]: 

the clearest Interpretation of the ambiguous language 
of the treaty wll I be the actual operational practices 
of those who base their navigat ional rights on Its 
provisions •••• It Is Important that al I naval powers, 
Including the United States, demonstrate clearly 
through their operational practices over the next few 
years -- their understanding that the language of the 
treaty has no significance on naval mobll lty •••• In 
order to take advantage of the many positive benefits 
that the treaty's language portends for the future of 
naval mob II lty, the United States must continue to 
operate Its forces In a manner that ensures the 
treaty's language Is properly Interpreted and 
demonstrates to the world community that the United 
States Is firmly resolved to mailntaln Its navigational 
freedoms. 

Under the assertive tltle "Whose Law of Whose Sea?" Commander 
Neutze was Indicating that, although the US Government had not 
signed the Convention, ft did not Intend that Its view of the 
"Law" should cease to operate and that when It came to naval 
mobll lty, the sea still belonged to the naval powers. 

In the short run, therefore, the outcome of UNCLOS 11 I Is 
reasonably satisfactory from the viewpoint of the future of 
naval mobll lty. Naval strategists wll I find It easy to adapt to 
the Convention, whether or not parttcular naval powers sign It, 
because the Convention very much pranlses to al low business as 
usual. They wll I, however, be watchful of the posslbll lty that 
any "ambiguities" might be exploited to their disadvantage or, 
worse stll I, that particular states take the law Into their owin 
hands for uni lateral purposes . The determination of the US In 
th Is regard Is beyond doubt. In the years ahead I ts Navy w I I 'I 
show operational vlgllance and, If necessary, Its actions wlll 
be controntatlonal. One sign of the times, before the 
Convention was signed, was the Incident In August, 1981, between 
US and Libyan aircraft In the Gulf of Sldra, when the US 
contested Libya's clalm to sovereignty over the Gulf [41]. It 
the well-established freedom of the seas has to be bought by 
vigilance and violence It wll l be -- and the US Navy wll I bear 
the brunt [42]. 
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It In the near future the outcome of UNCLOS I I I seems 
reasonably satisfactory for the naval powers, this might not be 
the case In an undefinable "longer term." The problems whfch 
might arise In this regard wlll be the result of the norms and 
attitudes which have been generated, and to a degree 
legttlmlsed, by the UNCLOS I II process and the Convention which 
finally emerged. Sane agreements between states, I Ike some 
great paintings or great pieces of I tterature, can change the 
way we think about the world. The agreements whfch set up the 
League of Nations and the United Nations were of this type, as 
was the Treaty of Rane. These agreements gave concrete form to 
Ideas, even dreans, and aspects of International pol !tics were 
never the same again. After the League Covenant, It was almost 
unthinkable that lnternatlonal society should not have a global 
mufti-purpose organization. 

It may be that the 1982 UN Convention on the Law of the Sea 
wit I have a similar catalytic effect on the way International 
society looks at the sea. Already It has drawn attention to the 
sea In International pot ltlcs, even for those many states which 
have not been partlcularly maritime-minded In the past. UNCLOS 
Ill has helped to legitimise the apparently Irreversible 
"terrltortal lsatton 11 of the oceans -- that ts, the fll I Ing out 
of the sea w I th nat Iona I r I ghts and dut ,f es. The ch I ef 
Innovation In this process was the Introduction and acceptance 
of the EEZ concept, which almost overnight extended a new form 
of national Jurisdiction over one third of ocean space. As a 
result of this and other developments, the threat of "creeping 
Jurtsdfcttonn -- as "terrttortal fsatton" Is more commonly known 
-- wll I be a fact of naval I lte for the foreseeable future. New 
psycho-legal boundaries are growing up across the oceans, I Ines 
about which there Is a national sense of possession, as wet I as 
towards which there Is an economic Interest [43]. Although the 
process has a tong way to go and Its evolution might be fitful, 
we can expect that the oceans wit I become ffl led out with 
administration, as were the Empty continents over the last two 
or three centuries. 

THE FUTURE 

In terms of the naval Interest the process of 
territorial lsatton poses two types of challenge. The first ts 
relatlvely direct and concerns the problem of naval mobll lty If 
the growth of national control over different patches of ocean 
comes to Include a demand for Increased control over the 
movement of warships and aircraft (44]. A second, and even more 
distant, challenge ts represented by the posslbll lty of a 
paradigm shift tmpl led In the frequent stress on the "peaceful" 
uses of the sea In the 1982 Convention, backed up by the spirit 
of the doctrine of "the common heritage of mankind" [45]. WhUe 
the Idea of a par ad I gm sh I ft w 11 I seem f anc I fu I to most peop,I e 
at present, our historical Imaginations should at least 
recognize the posslbll lty. The stress on the "peaceful" uses of 
the ocean might In the course of time prove to be as significant 
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a mllestone In the history of naval power as were the lone 
voices who first cal led for an end to colon I al power. 

The Idea of a paradigm shift Is for the distant future -
If at al I. For the foreseeable future there Is no doubt that 
great powers wll I continue to see an Interest In projecting 
power by sea to all parts of the world, while lesser powers will 
have similar but more llmlted ambitions. Whether the Interests 
which go with these ambltlon·s wll I be challenged depends upon 
many factors. The expectations of the actors wll I not be the 
least Important. If trouble at sea Is expected It Is more I lkely 
to occur. But the oceans need not become a "troubled common"; 
they could see a period of tranquil development under a spirit 
of International cooperation. Alternatively, It might not be 
this way. The spir it of the "common heritage" could be 
threatened by the narrow spirit of "every man for hlmself. 11 If, 
under US provocation, this meaner spirit does prevail, greater 
pressures could arise against the naval Interest. It Is 
possible to Imagine, for example, that Third World countries 
might become more obstructionist on the Issue of naval mobll lty 
If they become severely disappointed at the results of the 
Convention and have other grievances against those developed 
states which are also naval powers. 

If this were the case, the present satisfaction of the 
naval powers In the naval mobll lty aspects of the Convention 
gives others a real point of leverage regarding the future 
evolution of the law of the sea. In an "anarchical socfety" 
things of value are Ipso facto potential hostages. The 1982 
Convention Is obviously not sacrosanct. It was negotiated as a 
package. • It the US and others chose to unravel one part of It, 
there Is no reason why others should not unravel the rest and 
begin negotiating again. Few would want to reopen the Issues of 
UNCLOS Ill from the start so soon after finally bringing the 
1982 Convention to sane sort of completion. But such a 
posslblllty might appeal to sane energetic members of 
International society during some moment Jn an acrimonious 
future. 

One possible focus of trouble from creeping Jurisdiction 
concerns the future character of the EEZ. According to some 
authorities, this zone Is sul gener!s, since It Is neither high 
sea nor territorial sea. However, this view has been strongly 
challenged by traditionalists, who have argued that the EEZ Is 
essentially an area of high seas which has now become subject to 
certain I lmlted Jurlsdlctlonal rights "which are In the nature 
of pol Ice rights rather than sovereignty" [46]. The EEZ Is thus 
seen as having the residual character of high seas. But why 
this should be so may not always be self-evident to those 
unschooled In Anglo-American naval 1st traditions. If the EEZ Is 
sut generts, why should It not take on the emerging character of 
the territorial sea rather than have the residual character of 
the high seas? 

Without doubt, coastal states are I lkely to want a bigger 
say In the course of time In what happens In their maritime 
backyards. It would be surprising Indeed If this did not In 
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turn direct the thinking of at least some of them, as It has 
only done fltful ly so far, towards the goal of greater control 
over foreign warships and aircraft In, over or under adjacent 
waters. At an early stage In UNCLOS I II Mark Janis pointed out 
that economic concerns were the major preoccupation for most 
states [47], but that with the settl Ing of these Issues, ft was 
llkely that natlonal security Issues would come to the fore. 
Were the sea-bed mining Issue to be resolved, we would 
potentfal ly be In that position, and It would not be difficult 
to guess the directions In which the arguments might go. 
Already In the mld-1970 1s some Third World spokesmen clalmed 
that the support of the naval powers for a narrow terrltorfal 
sea represented not so much a defense of the lnternatlonal lty of 
the oceans but more a tactic by which they could legally place 
their warships as close as possible to the shores of coastal 
states. As ever, while the mighty are concerned with "freedom 
.±0. ••• 11 the weak are anxious about "freedom .f.c.Qm II The 
latter's anxieties could lead them to try to put pressure on 
naval moblllty by attempting to exploit some of the ambiguities 
In the text. In the course of this, as Richardson foresaw, some 
coastal states might make naval access dependent upon an agreed 
stance on a particular foreign policy Issue [48]. Further 
pressure might be exercised by attempts to amend the extstlng 
Convention. This would be al I the more I lkely If, as was 
suggested earl fer, the naval powers were not seen to be playing 
bal I In the economic or other dimensions of the problem. 

Possible directions tor amendments can be seen In sane of 
the proposals discussed at the end of UNCLOS II I, which 
Canmander Neutze said would have been "disastrous to naval 
mob I I lty" had they been passed [49]. These "eleventh hour" 
amendments Included an attempt supported by Rananla and others 
to alter article 21 regarding Innocent passage In such a way 
that It would have created a "warship notification regime"; a 
proposal by Spain that mll ltary aircraft transiting over straits 
must comply with lnternattonal Clvll Aviation Organization 
procedures fnvoivlng checking In with coastal state fl lght
fol lowing procedures; and a Turkish proposal to rescind the 
prohibition against reservations to the Convention unless 
express I y perm I tted by other art I c I es, wh I ch wou Id a 11 ow coasta I 
states to select only those parts of the Convention It chose to 
accept. With varying strength these amendments were defeated, 
but each received a not rnslgnlflcant amount of support. They 
might have been defeated In UNCLOS II I, but they or their I Ike 
will be seen again. 

CONCLUDING REMARKS 

For the manent the 1982 UN Convention has placed 
I Imitations on the way In which creeping Jurisdiction might 
Inhibit traditional naval mobll tty. A nice compromise was 
reached between the naval powers and others and both can live 
with It If they so wish. Consequently, In the years ahead naval 
strategy wll I develop -- as ever -- more as a result of changes 
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In technology and domestic pol !tics than as a result of changes 
In the law of the sea. But If, as was suggested, the long-term 
effect of UNCLOS Ill will be to change the way nations regard 
the sea as a resource and object of pol ttlcs, then navies wtll 
one day have to face the prospect of major adjustments. As the 
feel Ing of 11terrttortallsatton11 or "propertfsatlon" grows -- as 
It seems bound to -- the map of the oceans w 11 ,I become 
characterised by a patchwork of changed psycho-legal boundaries. 
If t nternat Iona I I aw-mak t ng and nat Iona I I st I c-terr I tor I a I 
attitudes toward the sea proceed hand In hand, as they did In 
the 1970 1s, the consequences tor routine naval mobtl fty could be 
profound. 

This need not rule out warships as Instruments of foreign 
pol Icy. It could In tact make their use more selective and more 
sal tent [50]. This wtll depend on how far creeping Jurtsdlctton 
develops and on Its precise character. It wit I also depend on 
whatever technologtcal and pol tttcal factors are then shaping 
naval strategy. These are Inherently unpredictable and are for 
the distant future. All that can said now Is that It Is sttll 
open whether the nice compromise embodled In the 1982 Convention 
wtll evolve Into a historic compromise, with a I lfe of 
tndeflnlte duration, or whether It wll I come to be seen as the 
catalyst ln a paradigm shift regarding the mll ltary uses of the 
oceans, leading to a progresslve erosion of former freedoms of 
navigation. In short, the long-term naval significance of 
UNCLOS II I rs not yet evident and cannot be accurately 
predicted. It wlll only become evident In the I lght of the 
terms of the Conventions produced by UNCLOS IV, V, VI, etc., In 
the decades and half-centurles ahead. 
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THE EFFECT OF EXTENDED MARITIME JURISDICTIONS 

Robert W. Smith 
Office of the Geographer 

US Department of State 

INTRODUCTION 

Since the early 1970's, there has been a surge of nationa l 
legislations to extend seaward many types of maritime 
Jurisdictions. A survey of these trends Indicates that from 
1969 to 1982 approximately 81 laws or decrees have been Issued 
which have created or altered the territorial sea. In 42 !laws, 
fishing zones have been created or extended; and In about 54 
laws, an exclusive economic zone has been establ lshed (Table 1) 
[1]. 

Table 1 

National Maritime Legislations 

Claim 1969-73 197 4-78 1979-82 

Territorial Sea 40 36 5 

Fishery Zone 13 26 3 

Economic Zone 2 39 13 

Source: Office of The Geographer, U.S. Dept. of State 

Much has been written on the reasons for the Increased 
number of claims over the world's maritime space. This aspect 
of the maritime claim trend wll I not be the topic of this paper. 
Generally, It can be assumed that national lstlc concerns have 
underlain most maritime claims. More precisely, the trend 
towards the 200-nautlcal-mlle economic zone has resulted from 
the desire by the world's coastal states to place known or 
potential offshore resources under natlonal control. 

One perhaps unanticipated result of this phenomenon of 
extended national maritime Jurisdiction has been the Increased 
value of coastal ownership and, more Importantly, ownership of 
offshore Islands. Land having a coastl lne has gained a new 
significance to countries If for no other reason than to provide 
the geographical and legal basts from which to generate the 
various maritime zones. Pieces of territory, which previously 
had not figured In a country's economic development scheme, now 
have become of Increased national Importance. Surveying the 
globe, one soon real lzes that there are many contested coastal 
and Insular areas which would affect offshore Jurlsdlctlonal 
claims. Examples can be found In almost every region of the 
world. On every continent and In every major water body, there 
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exist competing sovereignty clalms over territory. An attempt 
has been made In this paper to categorize by region most of 
these "known" sovereignty disputes. The modifier "known" Is 
added since It would be dlfflcult to present an al I-Inclusive 
I !sting of sovereignty disputes. In some areas where many may 
think no dispute exists, problems may merely be latent, slmllar 
to a dormant volcano. 

The origin of many of the sovereignty disputes dates to a 
time In history which preceded the recent demand for, and 
Interest In, ocean resources. In disputes where the land Itself 
has Intrinsic value, where people I Ive and where a viable 
economy may exist, or where the sovereign Integrity of one or 
both states Is at issue, the Interest In the marine resources 
becomes of secondary concern to the parties Involved. A number 
of these types of disputes can be Identified from Table 2, 
partlcularly those disputes lnvolvlng coastal areas of 
continents. In other areas, the sovereignty disputes have 
remained latent, mainly because the value of the territory has 
been of local or regional concern and not of national Interest. 
The maritime zones generated from many of the disputed 
territories are I lkely to be more highly valued than the land 
Itself. Due to the . newly-gained Interest In the oceans, many of 
these latent or simmering disputes have been rekindled. As In 
the case of the Falkland Islands (Islas Malvinas), around which 
there may be potentially valuable marine resources, this 
reklndl Ing, unfortunately, can erupt Into a ful I-scale war. 

Table 2. 
Known Coastal and Insular Sovereignty Disputes 

CLAIMANTS 

North Atlantic Ocean 

1. Canada-Denmark (Greenland) 
2. Canada-Untted States 

3. Guyana-Venezuela 

Caribbean 

4. Bel lze-Guatemala 
5. Bel lze-Honduras 
6. Colombra-Nlcaragua 
7. Haiti-United States 

South Atlan+Jc Ocean 

8. Argentrna-Chlle 

9. Argentina-United Kingdom 
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Hans Island 
Machias Seal Island, 
North Rock 
Essequibo Region 

Bel lze 
Sapodll la Cay 
Roncador Cay and Serrana Bank 
Navassa Is I and 

"Beag I e Channe I Is I ands" 
(Lennox, Nueva, Picton) 
Falklands Islands (Islas 
Malvlnas) 



Mediterranean and Black Seas 

10. Morocco-Spain 

11. Romanla-U.S.S.R. 
12. Spain-United Kingdom 

Persian Gulf 

13. Bahrain-Qatar 
14. Iran-Iraq 
15. Iran-United Arab Emirates 

16. Kuwait-Saudi Arabia 

lodtan Ocean Region 

17. Bangladesh-lndla 

18. Comoros-France 
19. Madagascar-France 

20. Mauritius-France 
21. Mauritius-United Kingdom 

East Asian Seas 

22. China-Japan 
23. China-Phi I lpplnes 
24. China-Vietnam 

25. lndonesta-Malaysla 
26. Japan-Korea, Rep. of 

'Z1. Japan-U.S.S.R. 

28. Kampuchea-Thalland 
29. Kampuchea-Vietnam 

30. Malaysla-Phll lppfnes 

31. Malaysfa-Slngapore 
32. Phil lpplnes-Vletnam 

Pacific Ocean 

33. France-Vanuatu 

"Spanish North Africa" Incl. 
Ceuta and Mel fl la 
Snake Island (Ostrov Zmelnyy) 
Glbraltar 

Hawar Islands 
Shatt al Arab 
Abu Musa, Tunb As Sughra, 
Tunb Al Kubra 
Kubbar, Qaruh, and 
Umm Al Maraden Islands 

South Talpatty Island 
(New Moore Island) 
Mayotte Is I and 
Europa, Bassa da lndla, Juan 
de Nova, Glorleuses Islands 
Tromel In Isl and 
British lndlan Ocean Territory 

Senkakus 
Spratly Island Group 
Spratly Island Group and 
the Paracel Islands 
Lltltan and Slpandan Islands 
Llancourt Rock (Tok-to, 
Takashi ma 
"Northern Territories" 
CEtorofu, Kunashlrl, Shlkotan 
and Habomal Islands) 
Ko Kut Island 
Phu Quoc, Puola Wal and 
nearby Islets 
Amboyna Cay, Commodore Reef 
and nearby Islets 
Batu Puteh (Pedra Branca Island) 
Spratly Island Group 

Hunter and Matthew Islands 

The Intent of this paper wll I be to present the state of 
affairs as best Is known to this author. First, a survey and 
categorization wll I be given of the known sovereignty disputes 
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which are affected to differing degrees by the development of 
the new law of the sea. Second, a few comments wll I be made on 
the language of the new treaty and Its possible Impact on 
sovereignty disputes. Finally , a few examples wll I be given on 
how some states have dealt with sttuattons slmllar to some of 
the disputed areas. 

Unfor tunatel y, there are a surprisingly large number of 
I Inger Ing controversies. A ful I anal ysts of the origins of al I 
the disputes, or of merits of the part Jcular states' positions, 
wll I not be attempted tn this paper. Each dispute warrants more 
attention than can be given In a general paper such as this one. 
It should certainly be recognized and stressed that the 
paramount rule In International law Is that states solve any 
dlsagreanent by mutual and amicable agrea:nent. While examples 
of some solutions can be given, countries should be encouraged 
to be Innovative In reaching agreement on difficult problems. 

iHE DI SPUTES 

The I lsts and descriptions which fol low are Intended to be 
thorough but not exhaustive. "Historic" disputes often have a 
way of reappearing In areas where no confl lctlng claims were 
thought to exist. Thus, some areas which deserve the label "In 
contention" may Inadvertently be emitted from these I lsts. 
Other areas which are listed as being In dispute Indeed might 
not be classified as such by others, and perhaps even by one or 
both of the parties Involved. Therefore, In playing the numbers 
game of counting and I I sting the disputes, the analyst always 
encounters differing Interpretations. 

Since the focus of this paper Is on the effect of extended 
maritime Jurisdictions on land sovereignty disputes, problem 
areas Involving only land-locked regions wll I not be considered. 
Table 2 provfdes a I lstlng of 33 known sovereignty disputes 
Involving coastal and Insular areas. The contested areas have 
been grouped according to the water body which would be affected 
by an extension of maritime Jurisdict ion from the territory In 
question. 

Forty-two different countries comprise the I lne-up of 
claimants, with France leading the 11st, being associated with 
four disputes that al I Involve non-metropol ltan Islands (Table 
3). Map 1 depicts the location of these 33 disputes. 

Of the 33 I lsted disputes, the majority -- 28 -- Involve 
Islands while only five concern coastal regions of continents. 
As noted earl !er, many of these disputes have more of an 
historical or pol ltlcal overtone than a marine resource 
emphasis. While some of the Insular disputes may flt Into this 
category, this characterlzatlon Is certainly true of the coastal 
d I sputes I nvol v Ing the fol I ow Ing countr I es: 

Guyana-Venezuela 
Bel lze-Guatemala 
Morocco-Spain 
Spain-United Kingdom 
Iran-Iraq 
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France 

Table 3 
Countries Associated with 

Coastal and Insular Disputes 

Number of Disputes 

3 2 

China Argentina Bahrain 
Japan Bel lze Bangladesh 
Malaysia Canada Chi le 
Phil lpplnes Iran Colanbla 
United Kingdom Kampuchea Comoros 
Vietnam Mauritius Denmark 

Spain Korea, Rep. 
USSR Kuwait 
USA Madagascar 

Morocco 
Nicaragua 
Qatar 
Rananla 

l (con 't.) 

Guatemala 
Guyana 
Haiti 
Honduras 
India 
Indonesia 

of Iraq 
Saudi Arabia 
Singapore 
Thal t and 
UAE 
Vanuatu 
Venezuela 

In the Spain-United Kingdom contest over Glbraltar, for 
example, the strategic location at the entrance of the 
Mediterranean may be an Important aspect, but the I lmlted 
maritime area off Gibraltar's shores certainly Is offset by 
other considerations. The Bel lze-Guatanala dispute may be 
v lewed as a one-sl ded affa ,I r. Wh 11 e Bel lze mal ntal ns Its 
sovereign Integrity, It Is Guatemala which, for historic and 
marine-related reasons, cl alms the borders of Bel lze. The other 
three coastal disputes cited above also have much more at Issue 
than Just marine resources and maritime area. 

GEOGRAPHY OF THE DISPUTED ISLANDS 

The geography of the disputed Islands varies substantially 
from one case to the next. Essential to any In-depth discussion 
by the claimants on the treatment of these Islands would be a 
ful I understanding of the geographical situation such as 
location, size, population, vegetation, coastl Ines and economy. 
Location, for example, can be viewed In different ways: the 
actual location of the Island on the surface of the earth and 
Its relatrve location with respect to Ca) the clarmants, Cb) 
marine activities such as fisheries and shipping routes, and Cc) 
submarine features such as the continental shelf. A disputed 
Island which sits astride a major shipping route above a 
potentially resource-rich continental shelf Immediately off one 
claimant's coast, yet far away from the other claimant's coast, 
may be viewed differently than an Island situated In a 
relaTlvely remote area of the ocean. 
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Size of the Island may be a factor. An Island's size may 
be the first Indicator of whether or not It could sustain human 
habitation. The size of the disputed Islands I lsted In Table 2 
range from Islets which are mere dots on a map, or land ,which 
Just recently has emerged In a deltalc region, to rather large 
Islands which support a vlable populatlon and economy. 
Historical usage of an Island or of the waters and sea-bed 
surrounding the Island by one or both claimants may suggest 
possible access and management schanes. 

It Is not within the scope of this paper to analyze 
specific geographical characteristics for each disputed 
territory. The above elements merely II lustrate that each 
contested area Is geographically unique and that these 
geographical aspects may provide a clue on how the claimants 
resolve their differences. 

lliE 1982 CONVENTION ON TI-iE LAW OF THE SEA ANO SOVEREIGNTY 
DISPUTES 

A short answer to the question of what effect the new Law 
of the Sea Convention has on the resolutlon of sovereignty 
disputes would be, "none." Artlcle 298 of the Convention, 
regarding submission of del Imitation disputes to thlrd-pariy 
dispute settlement procedures, states [2]: 

that any dispute that necessarily Involves the 
concurrent consideration of any unsettled dispute 
concerning sovereignty or other rights over 
continental or Insular land territory shal I be 
excluded from such submission. 

To have attempted to place mandatory dispute settlement of 
soveretgniy Issues In a law of the sea treaty most I fkely would 
have falled. As one author has recognized, "Indeed It would be 
beyond the substantive scope of the Convention to determine the 
status of land territory" [3]. A dispute settlement article on 
sovereignty would have presupposed a direct I Ink between the 
dispute and the maritime rights and duties covered by the 
Convention -- a direct I Ink that may not be there In many of the 
terrftorlal disputes. 

Having said this, what then Is the relevance of the new 
Convention to territorial disputes ? For a number of the 
disputes I fsted In Table 2, partfcular ,ly those Involving 
continental coastal areas, the Convention may not be the 
appropriate legal reference. However, an appreciation of what 
the disputed territories may or may not be entitled to under the 
new Convention could assist In the resolution of the disputes. 

Probably the single most Important provision In the 
Convention In this respect Is article 121, "Regime of Islands." 
An understanding of this article by affected parties may be 
critical In the resolutlon of some of the current disputes. The 
article states the fol low Ing [4]: 
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1. An Island Is a naturally formed area of land, 
surrounded by water, which ls above water at high 
tide. 

2. Except as provided for In paragraph 3, the 
territoria l sea, the contiguous zone, the 
exclusive economic zone and the continental shelf 
of an Island are determined In accordance with 
the provisions of this Convention appl lcable to 
other land territory. 

3. Rocks which cannot sustain human habitation or 
economic life of their own shal I have no 
exclusive economic zone or continental shelf. 

Unfortunately, the final wording of this article remained 
unchanged from the orlglnal draft text [5]. Soon after the 
Informal Single Negotiating Text CISNT) was publ lshed In 1975, 
the late Dr. Hodgson, then The Geographer at the US State 
Department, and I wrote a paper giving a geographical analysis 
of Second Committee articles [6]. The concerns and ambiguities 
noted then regarding this article stll I exist. 

Paragraph I of article 121 Is Identical to article 10, 
paragraph 1, of the 1958 Convention on the Territorial Sea and 
the Contiguous Zone. The one sentence Is quite clear: any 
naturally formed area which Is above water at high tide Is 
considered an Island. In certain cl.rcumstances, there may be an 
Issue as to what "natura I I y formed" means or there may be a 
technical Issue of what ls meant by "high tide." But assuming 
these elements are understood, there Is no further qual lfler to 
what defines an Island: It Is a piece of territory above water 
at high tide. There are no further standards, no dimensions of 
length, width, area, height, location, vegetation, flora, fauna, 
cl lmate, popu lation, etc., which a piece of land must meet to 
fulfil I the requirements of an Island. 

Article 121, paragraph 2, Is a mix between article 10, 
paragraph 2, of the 1958 Convention and a qual lfylng provision 
Introducing the next paragraph. Article 121, paragraph 3, Is 
the element that may be the focus of future arbitrations. Seven 
years ago, Hodgson and I argued that this paragraph be 
el lmlnated "as being Impossible to administer" for geographical 
reasons. In the alternative, we suggested that an objective 
definition be given as to what constituted a rock under this 
provision [7]. Unfortunate ly, no further description was added 
to the article. 

For those who have not focused on this tine point In the 
treaty, a summary of this analysis might be useful [8]. Two 
questions lmmedlately are raised by article 121, paragraph 3: 
(a) what distinguishes a rock from an Island, and (b) what Is 
meant by "cannot sustain human habitation or economic I lfe of 
their own?" 

Criteria have been developed, based on area, In which a 
distinction Is made among the terms rocks, Islets, Isles, and 
Islands. Hodgson, In discussing this Issue In relation to 
maritime boundary de! Imitation, gave each category the fol low Ing 
values [9]: 
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1 • rocks: I ess than .001 square m 11 e; 
2. Islets: between .001 and 1 square mile; 
3. Isles: greater than 1 square mile but not more 

than 1,000 square miles; and 
4. Islands: larger than 1,000 square miles. 

It Is unclear whether the drafters of article 121 had 
either an areal system In mind or some other criteria when using 
the term "rock." But as the artfcle now stands, there Is no 
clear distinction between a rock and an Island. 

As to the second question on the meaning of "cannot sustain 
human habitation or economic I lfe of their Qin," It appears that 
to qual lfy, the rock must meet either one of the two criteria. 
As was noted In the earl ler study on the subject, "the 
definition does not refer to uninhabited rocks but rather to 
uninhabitable rocks. 11 Thus, If a rock could sustain human 
habitation, by whatever means, It could have an economic zone 
and a continental shelf. Governments could go to great expense 
and effort to place a small population on a smal I piece of real 
estate. Other than size, Is there much difference between a 
rock and a larger Island or even a coastal contlnental region 
which cannot sustain human habitation? There are many coastal 
areas worldwide which, for one physical reason or another, 
cannot support human I lfe without externa l support. Yet there 
are no restrictions on states establishing maritime zones from 
these Inhospitable regions. 

What exactly Is "economic I lfe?" Must there be a viable 
economy or vegetation and fresh water, or could a lighthouse 
sitting atop a rock and adding value to the area for shipping or 
recreational purposes be considered as having an "economic 
I lfe?" It seems as though art I c I e 121, paragraph 3, was drafted 
with the fol lowing Idea: "I cannot exactly define what I mean, 
but show me an offshore terr itory and I wit I let you know If It 
Is a paragraph 3 rock." This lack of objectivity may only lead 
to further disputes, rather t han leadtng to solutions. And this 
article wll I affect sttuatlons Involving non-dtsputed Islands as 
wel I. Although an uninhabitable Island may not be contested, 
the maritime zones developed from It may overlap a neighboring 
state's maritime Jurisdict ion. 

Of the 33 disputes I lsted In Table 2, there may only be a 
few situations where this article would possibly make a 
difference. First, only a few of the Islands I lsted are 
uninhabitable, and second, only those territories facing a large 
expanse of area would be able to generate a ful I 200-nautlcal
mlle zone. As shown on Map 1, most of the disputed Islands are 
either located In semi-enclosed seas, which by the geography of 
the area, particularly the distances to neighboring coasts, 
would Inhibit maritime extensions, or they are situated near 
non-disputed territories, thereby lessening the Impact of the 
disputed Island on the generation ot a maritime zone. The 
extreme example would Involve those Islands facing open ocean, 
such as some of the Is I-ands In the Br It I sh Ind tan Ocean 
Territory, some of the dependency Islands of the Falkland 
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Islands (Islas Malvlnas), and Hunter and Matthew Islands In the 
southwest Pacific Ocean. The uninhabited Hunter and Matthew 
Islands II lustrate a possible effect of article 121, paragraph 
3. A tul I 200-nautlcal-mlle zone could be generated to the 
southeast of these Islands (Map 2). Both Islands are slmllar In 
size; Matthew Island, for example, Is of volcanic origin, 
conlcal ly-shaped and only about 500 meters In diameter and 177 
meters high [10]. If the Islands were not al lowed, under the 
paragraph 3 provision, to be the bases from which the coastal 
state (either France or Vanuatu) could develop a 200-nautlcal
mlle zone, the zone would be pulled back by perhaps as much as 
105 nautical ml I es. , 

DISPUTED ISLANDS AND MARITIME BOUNDARY DELIMITATION 

Another vltal Issue facing coastal states wll I be the 
effect of disputed Islands on maritime boundary del Imitation. 
Again, the new Convention -- not uni Ike the 1958 Conventions -
does not provtde a conclusive answer to this question. 

An earl !er draft of the Convention did contatn a reference 
to dtsputed territories. Article 136, paragraph 2, of the ISNT 
stated [11]: 

Where a dfspute over the soverefgnty of a terrttory 
under foreign occupation or colonial domlnatton 
exists, the rights referred to In paragraph 1 shal I 
not be exercised until such dispute Is settled In 
accordance with the purpose and principles of the 
Charter of the Unfted Nations. 

Paragraph 4 of this same article stated [12]: 

References In this article to a territory Include 
contfnental and Insular territories. 

An analysis made at the time suggested that this provision 
could create more confl let since some countries could find It 
advantageous to place a clafm on a territory so that, as a 
disputed territory, It would not have an economic zone [13]. 
Article 136 was deleted In Its entirety prior to the drafting of 
the flnal Convention. With the deletion of this provision, 
there Is no statement In the Convention on the treatment of 
disputed territories with respect to the rights and duties cited 
under the Convention. 

Where then does that leave a coastal state which wants to 
set Its maritime I fmlts so that It can proceed with a rational 
and peaceful development of offshore resources? Because of the 
high expenditures associated with offshore development, 
particularly with hydrocarbon exploration and exploltatlon, 
companies normally wfl I not be Interested In areas where clear 
legal tltle cannot be assured. Given the fact that any 
discussion of possible resolutions assumes a certain amount of 
pol ftlcal wfl I among the parties Involved, It rs suggested that 
certain of the above disputes could be resolved without 
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necessartly placlng clear tltle on the territory In question to 
either party. It Is recognized, however, that clear tlt :le to 
one or the other claimant may be the only solution In some of 
the situations. 

It appears, however, that In many of the disputes, the 
focus ts on mariti me area generated by the parttcular disputed 
territory. In this connection, the disputed area may also I tmlt 
the maritime Jurisdiction extension of the clatmant that did not 
have soverei gnty over the territory In question. This ts likely 
to be one of the reasons many of these disputes have been 
dormant for so many years. Prior to the recent trend of 
extended maritime Jurisdiction, many of the d'lsputed areas, 
particularly some of the Islands, had very I lttle value. The 
limited maritime zones did not overlap each other. With the 
development of the economic zone concept and the broadening of 
the concept of the contlnental margin, al I coastal states now 
have maritime Jurisdictions that abut at least one other 
country's maritime Jurisdiction. 

Al I of the disputed territories are located In areas where 
ful I 200-nauttcal-mlle extensions would overlap the other 
claimant's claim [14]. Little assistance ts provided In the 
relevant boundary provisions in the Convention: article 15 
Cterr ftorlal sea), article 74 (economic zone), and article 83 
{continental shelf) . Artic le 15 states [15]: 

Where the coasts of two States are opposite or 
adjacent to each other, neither of the two States Is 
entitled, fal l Ing agreement between them to the 
contrary, to extend Its territorial sea beyond the 
median I lne every point of which Is equidistant from 
the nearest points on the basel Ines from which the 
breadth of the terrltorlal seas of each of the two 
States Is measured. The above provision does not 
apply, however, where It Is necessary by reason of 
historic title or other special circumstances to 
del lmtt the territoria l seas of the two States In a 
way which ts at variance therewith. 

Wi th the exception of a few minor words, this article Js 
Identical to artlcle 12, paragraph 1, of the 1958 Convention on 
the TerrltorJal Sea and the Contiguous Zone. Except for tne 
noted variance for reason of historic title or other special 
circumstances, countries may not, In areas of disagreement, 
extend their terrftorlal sea beyond an equidistant ,I tne. 

The prov Is Ions for de I Im It Ing boundar I es between states 1 

economic zones and contlnental shelves paral lei each other with 
Identical wording. The articles 74 and 83 state [16]: 

1. The def Imitation of the excluslve economic zone 
(continental shelf) between States with oppos ite 
or adjacent coasts shal I be effected by agreement 
on the basis of tnternattonal law, as referred to 
In arttcl e 38 of the Statute of the Internati ona l 
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Court of Justice, In order to achieve an 
equitable solution. 

2. If no agreernent can be reached within a 
reasonable period of time, the States concerned 
shall resort to the procedures provided for Jn 
Part XV. 

3. Pending agreement as provided for In paragraph t, 
the States concerned, In a spirit of 
understanding and cooperation, shal I make every 
effort to enter Into provlslonal arrangements of 
a practical nature and, during this transltlonal 
period, not to Jeopardize or hamper the reaching 
of the ffna l agreement. Such arrangements shal I 
be without prejudice to the final del Imitation. 

4. Where there Is an agreement In force between the 
States concerned, questions relating to the 
del Imitation of the exclusive economic zone 
(continental shelf) shall be determined In 
accordance with the provisions of that agreement. 

Although concrete guidance Is not given on how to arrive at 
a solutlon In a particular situation, the ambiance of 
understanding and cooperation Is certainly suggested In the 
above paragraphs. Given the numerous circumstances encountered 
worldwide -- ranging from geographical and historic differences 
to differing economic and pol ltlcal systems -- It would have 
been difficult, If not Impossible, to have anticipated and to 
cover In a general treaty all the different types of Issues that 
might arise In each case. 

What Is Important about the del Imitation artic les Is that a 
framework tor amicable solutions has been created. Paragraph 2 
refers parties which are unable to arrive at a solution to Part 
XV of the Convention on the settlement of disputes. Paragraph 3 
urges the states to proceed In a manner which wll I not make a 
situation worse during the Interim. 

As states attempt to work out differences over sovereignty 
Issues, they may find not only a number ot paths of dispute 
settlement available, but also a number of workable del Imitation 
methodologies. Del Imitation schemes are only llmlted by the 
Imagination of the parties. If the pol ltlcal wll I exists, a 
solution should be attainable. It ls bel laved that certain 
boundary or Joint development schemes could be developed In such 
a way so as to defuse the sovereignty prob lem. The fol lowing Is 
a sampl Ing of agreed arrangements In which Islands have been 
treated In special ways. Two of the examples Involved Islands 
In dispute. 

CANADA-DENMARK (GREENLAND) 

The first dispute lfsted In Table 2 ls between Canada and 
Denmark over Hans Island. Hans Island Is situated In the Nares 
Strait, north of the 80 degree North parallel of latitude. 
Because of a question of sovereignty over the Island and because 
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the Island would distort an otherwise equltable boundary, the 
countries, In their 1973 agreEment, decided to Ignore the Island 
canpletely. One point of the continental shelf boundary fal Is 
on the south coast of Hans Island. Another point fal Is on the 
north coast. There Is no boundary between the two points [17]. 

ITALY-TUNISIA 

The 1971 agreement between these two states created a 
continental shelf boundary which, with a notable exception, 
fol lows an equidistant I lne. It was recognized that four 
Ital Ian Islands -- Pantel lerla, Ltnosa, Lampedusa, and Lamplone 
-- constituted a special circumstance due to their proxlmtty to 
the Tunisian mainland. Although disregarded In the calculation 
of the remainder of the boundary, each Island was given a 
territorial sea and contiguous zone. With the exception of 
Lifllplone, the Islands also received a one-nautlcal-mlle belt of 
continental shelf [18]. 

AUSTRALIA-PAPUA NEW GUINEA 

In this Imaginative 1978 agreement, the states overcame a 
difficult Issue concerning the tact that about 15 Austral fan 
Islands are situated In the northern part of the Torres Strait 
Immediately off the Papua New Guinea coast [19]. The treaty 
solved the sovereignty questions over these Islands by creating: 
(a) a sea-bed resources del Imitation I lne; Cb) a fisheries 
resources delimitation I lne; and Cc) a protected zone. The 
Austral Ian Islands located north of the sea-bed resources I lne 
received only a three-nautical-mile territorial sea, except 
where a boundary situation called for less (Map 3). No 
continental shelf or economic zone was al located to these 
particular Islands. !RAN-SAUDI ARABIA 

One Issue solved In this 1968 continental shelf boundary 
agreement was the sovereignty over two Islands located In the 
middle of the Persian Gulf. Article 1 of the agreEment 
recognizes the "sovereignty of Saudi Arabia CNer the Island of 
Al 'Arablyah and of Iran over the Island of Farsi" [20]. Each 
Island receives a 12-nautlcal-mlle terrltorlal sea, and an 
equidistant I lne was establ lshed where the two Islands' 
territorial seas overlapped. Then the parties created a 
continental shelf boundary Ignoring these T#O Islands. 

JOINT DEVELOPMENT ZONES 

ln certain of the cases where dtsputed Islands pose the 
main hurdle to offshore development, the creation of a Joint 
development zone may be an appropriate avenue to fol low. 
Although no sovereignty Issues have yet been resolved In this 
manner, It may be a possfbtl tty worth consideration In certain 
situations. Japan and the Republfc of Korea were the first 
states to establ lsh a Joint development zone In their 1974 
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agreement. The two states created the Joint zone in I leu of a 
maritime boundary In the East China Sea. The entire area of 
this zone encompasses approximately 24,100 square nautical mtles 
(82,663 square kllaneters). Exploratory activity In this area 
has commenced. 

In 1979 Malaysia and Thailand signed a Memorandum of 
Understanding which created a Joint authority for the 
exploration of sea-bed resources In the Gulf of Thailand. In 
1981 Norway and Iceland created a Joint development zone in an 
area between Iceland and Jan Mayen In the North Atlantic Ocean. 

CONCLUSION 

The 33 disputes I lsted In this paper are al I unique. Each 
dispute has a different history, a different geography, and, 
perhaps most Important, a different pol ltlcal Intensity. One 
only has to go down the lfst In Table 2 to see certain 
situations whfch wll I take long and hard negotlatfons and 
perhaps submission to some dispute settlement forum before a 
solutlon Is found. 

There are other disputes which have come to a head due 
essentfal ly to the extension of maritime Jurisdictions. To 
these disputes, certain techniques could possibly be appl led In 
which the sovereignty Issue could be minimized and mutually 
accepted resource development and management maximized. There 
are sCMne disputed territories that may remain disputed by tacrt 
agreement. It Is possible that at sane time In the future, 
Japan and China may finesse their problems over the Senkaku 
Islands In favor of scxne type of Jornt resource schane. If the 
Japan-Republ le of Korea Joint development zone In the East China 
Sea continues to operate smoothly, there Is no reason not to 
think that sCMne type of Joint arrangement may be established In 
I leu of a boundary In their present ly disputed Llancourt Rock 
area. The two countries could use the same technique Canada and 
Denmark used for Hans Island. Ignoring the emerging Talpatty 
Island (New Moore Island) may be a partlal solution for 
Bangladesh and Ind la In del lmltlng their respective martttme 
llmrts In the Bay of Bengal. For other areas, such as tor the 
South China Sea, suggestions are not as simple. Wtth so many 
claimants Involved In the Spratly Island region, any settlement 
may have to be a result of multi lateral dlscussrons and a 
reglonal approach. 

Although the Convention does not provide specfflc 
directions to solve these sensitive sovereignty Issues, It does 
provtde a sense of cooperation and understandrng which coasta 'I 
states should respect In settl Ing these disputes. The cal I In 
the boundary del Imitation articles for "provlslonal arrangements 
of a practical nature" and forbearance so as not to Jeopardize 
the reaching of a final agreement can be quite appl lcable to 
territorial disputes. The resources of the oceans can on ,ly be 
ratlonally and peacefully exploited In a spirit of mutual 
benefit. 
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COMM:NTARY 

Chrlster Jonsson 
Department of Pol ltlcal Science 

University of Lund 

I bet leve I should preface my comments by stating that I am 
not a member of the law of the sea cabal, but really a newcomer 
to this game. 

I am an amateur. If my comments are sometimes slightly off 
target, please forgive me. 

Actually, I am an amateur In more sense than one. First, I 
am not an International lawyer, so I am not In a position to 
comment on some of the legal niceties and subtletles of the 
treaty language. Second, I have not carried out any Independent 
research on ocean Issues. I have dealt with other International 
Issue areas and regime formation and transformation, 
speclftcally In the field of International aviation, which makes 
for some Interesting comparisons because, after al I, water and 
air are both global commons. 

There Is a lot of discussion about regime change In both, 
yet I find that the International aviation Issue area Is much 
less complex than the law of the sea area. lnternatJonal 
aviation deals with transportation only, whereas the law of the 
sea embraces a complex comblnatfon of transportation and 
exploltatlon of resources. It Is also Interesting to note, I 
think, that the first regime founded In the International 
aviation field was formed right after World War I, which meant 
that national sovereignty was the guiding prlnclple. Before 
World War I, legal opinion was very much In favor of a freedom 
of the skies modelled on Grotius' mare llberum doctrine. But 
after the war, when aircraft had demonstrated their destructive 
capablllty, there was no question about that anymore. 
Unrestricted sovereignty characterized the first regime, and 
after that some freedoms have been added to that regime. 

It seems that In the law of the sea, there has been an 
opposite development where the freedom of the seas was the 
original principle, but where the sovereignty prfnclple makes 
tremendous Inroads. 

I wll I not delve deeper Into this comparison, but Instead I 
wll l try to make some comments on the papers here. As a 
pol ltlcal scientist and as a student of International pol ltlcs, 
I find that the bargaining perspective seems rather natural for 
me to adopt when discussing these papers and when discussing 
International agreements generally. There are two aspects to 
this. The most obvious one Ts that any International agreement 
Is the outcome of a bargaining process. But there Is also 
another aspect which Js even more pertinent to the subject of 
this panel: every convention creates new bargafnlng sftuations 
or affects existing bargaining situations In one way or the 
other. 
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Let me touch very briefly on the first aspect -- the 
obvious fact that the Law of the Sea Convention Is the outcome 
of bargaining. It has the character of a compran ,lse of course, 
a very complex compranlse between maritime and coastal 
Interests, between mll ltary and commerclal Interests, between 
North and South and, to a scxnewhat lesser degree, West and East. 
The Convention must also be seen against the background of the 
negotiating history. To an outsider I Ike me, It Is sl lghtly 
Ironic that a bargaining process that was set In motion by 
solemn declarations about the oceans as the common heritage of 
mankind, and which was negotiated In the widest posslble 
multllateral forum, has had as an effect extended state 
sovereignty and greater scope for unilateralism. As has been 
pointed out earl fer here, the extended 200-ml le zones cover mor,e 
than 40 percent of the surface of the oceans, more than four
fifths of the world's sea fisheries, and nearly al I the 
exploltable offshore of I and gas. So, lnternatlonal lzlng the 
Issue, It seems, has sped up the development towards Increased 
sovereignty claims. I guess the rnultllateral bargaining setting 
contributes to that -- what one gets, everyone has to get, of 
course. 

But more Importantly, the Law of the Sea Convention creates 
new bargaining situations, new conditions for bargaining. 
Obvlously, It does not remove law of the sea problems from the 
International agenda, as has been pointed out by al I the 
panel lsts here. Bargaining situations, of course, generally 
contain a mixture of cooperation and conflict. To me It Is 
rather Interesting and significant to see that the papers of 
this panel deal much less with the cooperative patterns emerging 
fran the Convention than with disputes and confl lets. There are 
passing references to Convention artlcles on peaceful settlement 
obi lgatlons and to the sense of cooperation pervading the 
Convention. Yet, when discussing the effects of the extended 
economic zones, most seem to concentrate their discussion on the 
confl lctual aspects. 

When It comes to the confllctual aspects, one could make a 
distinction between, on the one hand, already existing conflicts 
which are one way or the other affected by the Convention and, 
on the other, new confllcts which are In fact created by the 
Convention. 

In the former category, we find a number of Issues where 
the Convention has not changed the game, as It were, but has 
raised the ante. I think that argument Is part of Mr. Smith's 
paper. There are disputes on natlonal boundaries and there are 
disputes about rights within national boundaries. When It comes 
to disputes on national boundaries, one could say, of course, 
that the Convention has reduced the formerly very common 
disputes over the outer llmlts of national Jurisdiction. But at 
the same time, It obviously muJtlpl les opposite or adjacent 
boundary del Imitation disputes, since It results In much greater 
overlap of maritime Jurisdiction, as Mr. Smith points out In his 
paper. Also In Mr. Smith's paper Is a discussion of the 
Increased value of Islands due to the maritime space around 
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Islands, which offers no solution to, but more I fkely wfl I 
aggravate, sovereignty disputes over Islands. Interestingly 
enough, In his conservative lfst of thlrty-three sovereignty 
disputes, as many as twenty-eight concern Islands. 

As tor disputes about rights within national boundaries, we 
have heard much earl fer In this session about the disputes that 
can arise concerning fishing. In Professor Fleischer's paper, 
there Is a thorough discussion of whether or not coastal states 
have an obligation to grant rights to other states to fish 
within the economic zone. He also points out -- and I think 
this Is an Interesting remark In his paper -- that the Law of 
the Sea Convention may have reduced the Incentives for coastal 
states to grant such rights because there Is no longer the need 
that there used to be for a quid quo pro to obtain recognition 
of the 200-mlle I lmlt. We have heard also about disputes that 
might arise concerning ml! ltary and non-ml I ltary navigation 
within these zones. And, as Is pointed out In several papers, 
there Is the posslbll lty that navigation may confl let with other 
activities within the economic zone, with a I fngerlng question 
mark as to what wll I happen then and how these disputes wll I be 
resolved. 

Professor Booth also has some words about a long-term 
paradigm shift. I wfl I not go Into the academic discussion 
about the trendy word "paradigm," which nobody has been able to 
define yet. I am not so worried about the effect of that long
term paradigm shift on naval mobll lty as Professor Booth Is. I 
do not know If that is because I am a greater cynic than he Is. 

Let me turn then to the second category of conflicts, which 
lncldental ly, Is not elaborated at great length In the papers. 

The Convention may In feet create new confllcts. First of 
al I, there could be unanticipated side effects of the 
Convention. Dormant fssues could become pol ltfclzed, and new 
Information could be generated which contains reasons for 
conflict. The Convention may Introduce more legislation than 
small states can enforce or manage. And, as has been pointed 
out In previous discussions here, the Convention may serve as a 
precedent fn other Issue areas and affect or create new 
conflicts In such Issue areas. The Convention and the 
negotiations preceding It have given rise to new coal ltlons and 
thereby also to new disputes. We only have to think about the 
f If ty-state-coa I It I on of I and I ocked and geograph I ca I I y 
disadvantaged states which occurred as a result of the 
negotiations and the disintegration of some establ fshed 
groupings In the course of the negotiations. 

In addition, there are -- as has been commented on earl fer 
here -- certain ambiguities of the treaty language. Professor 
Booth says that In his opinion, there are surprlslngly few of 
those. Yet, he goes on to find sane, and others In the panel 
have helped to Identify more ambiguities. When ft comes to 
naval mobll lty, there Is the question of innocent passage, 
transit passage and archlpelagfc sea-lanes passage whlch, 
although more clear than In previous lnternatlonal law, stll I 
leaves some room for maneuver on the part of coastal states. 
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Professor Fleischer also discusses certain ambiguities. For 
Instance, does the right to extend natfonal Jurisdiction to a 
200-mlle economic zone also Imply an obi lgatlon to do so? And 
finally, we had Mr. Smith's discussion of the distinction 
between Islands and rocks, which Is also very ambiguous. 

So, briefly my conclusions are the fol lowing after having 
read these papers. Law of the sea disputes and conflfcts are 
destined to be a source of disorder In the International system 
for the foreseeable future, with or without a fully accepted 
convention. The solution of these disputes -- as has been 
repeatedly pointed out here -- Is dependent on pol ltfcal wll I 
and pol ftlcal Imagination rather than treaty language. I would 
also say that there Is perhaps a need to be real lstlc, If not 
cynical, about one aspect: one should not be too carried away 
by the rhetoric about the Convention's contribution to world 
peace, etc. I think one should make It quite clear that these 
rules wll I guide relations In peacetime. There Is a good saying 
about a former ocean regime: "In peacetime Brfttanla rules the 
waves -- In wartime she waives the rules." I too think that In 
a situation of war or Intense crisis, the Convention, to borrow 
a formulation In Ken Booth's paper, wll I be reduced to a scrap 
of paper across the opening of a missile tube. 

Flnal ly, In order not to leave on a very pessimistic tone. 
there Is one aspect which has been Inadequately discussed In the 
papers: what would be the effect If we have a non-unfversal 
treaty situation? The discussion has been framed very much In 
the context of what a generally accepted Law of the Sea 
Convention wll I mean and of what effects ft wit I have. I think 
It Is time now to worry about what will be the effects ff we 
have a treaty which Is not universally accepted and ratified. 
It seems that, then, relations between non-parties, and 
relations between non-parties and parties wit I be rather 
unstable and wfl I be fraught with tension and conflict. 

So, In short, I see a lot of bargaining taking place In the 
years ahead. There Is, of course, one comforting aspect In 
that: ft wll I Indeed create fuel for many future Law of the Sea 
Institute conferences. 
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DI SCUSS 'ION AND QUESTIONS 

DOUGLAS JOHNSTON: Ladles and gentlemen: 
As chairman I ask the panel lsts If they wish to respond to 

what has been said before we open the discussion to the floor. 

GIULIO PONTECORVO: In response to your own comment ary, Mr. 
Chairman, I would like to say that I think It Is dlfftcult to 
assert that the gaining of control over assets by nation-states 
wll I Increase the efficiency of use of the resources. In a 
social 1st society, this would require that the pol ltlclans In 
question admit t hey made planning mistakes -- a difficult 
admission. And the history of control over those resources In 
the cap Ital 1st states gives no real hope and no lndtcatl ,on that 
In fact they wll I be able to Improve the efficiency of use of 
the resources because they are under national control. It ts a 
complex argument as to whether you can get further with national 
control or with lnternatlonal control over these resources. One 
of the few successful Incidents of efficient use of resources Is 
essentially In the North Pacific Fur Seal Convention, which In 
fact Involves four states. 

DOUGLAS JOHNSTON: Would any other panel lsts I Ike to reply? 
We now have time for general dlscuss ,fon. The f lrst speaker on 
my list ts Professor Krtspts. 

ELIAS KRISPIS: have a smal I question and perhaps 
Professor Fleischer would like to reply. Usually, we 
characterize the rights given to coastal states under the 
Conventfon as sovereign rights. Now there may be circumstances 
under which tt Is difficult to say whether a certain acttvtty 
wlthtn the economic zone Is really coming under the term 
"fishing" or "navlgatlon. 11 This raises the question of the 
presumption of rights: would this presumption be In favor of 
the coastal state -- that Is, Its sovereign rights -- or In 
favor of the community at large -- that Is: the open sea? Which 
ts the rule and which Is the exception? If the rule ts for the 
sovereign rights, then the solution would be for the coastal 
state. If the rule fs for the open sea, the solution would be 
for the tnternatlonal community against the coastal state. I 
would I Ike to hear your position. 

CARL FLEISOiER: I think It Is very dlff lcult to take any 
definite position. Of course, you have the wel I-known Castaneda 
formula In Article 59 as to the basis for the resolution of 
conflicts regarding the attribution of rights and Jurisdiction 
In the exclusive economic zone. As Is wel I known, this Article 
Is based on the Ideas of Ambassador Castaneda, who ts present 
here. This prov ls Ion ts based on the general 1l dea that there Is 
no presumption and that the confl let must be resolved on the 
basis of equity and In light of all the relevant circumstances. 
I fully understand that this does not quite solve Professor 
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Krlspls' problem. There may be problems where one may say that 
those are either fishery questions fal llng within the Article 56 
competencies or that they concern navigation. They are either 
the one or the other. In that case, Article 59 wll I not apply 
directly, but I think that more or less the same I lne of 
thinking may apply. 

GEIR ULFSTEIN: Professors Munro and Pontecorvo discussed 
the common property problem, but there Is also another common 
property prob lem, and that Is the problem of resources shared 
between coastal states. This problem Is not solved In the Law 
of the Sea Convention. The Convention says that the states 
concerned must cooperate, but It does not say how coastal states 
must share and how they must manage shared resources. Almost 
al I of the fish stocks In the Northeast Atlantic are shared 
resources. 

I think that the new fisheries management system Is better 
than the old one because there are fewer states to decide how to 
manage the resources, but there remain situations In which two 
or more states must decide together on how to manage their fish 
stocks. The areas of coastal state control have Increased, but 
so has national Ism In coastal states -- although perhaps not to 
the same extent as the areas have Increased. National Ism ls a 
difficulty when states must cooperate. In addition, In certain 
areas It may be more difficult to reach an agreement between two 
states than among several states. For example, there have been 
problems between Norway and the Soviet Union regarding 
enforcement that might have been solved In a regional setting. 

The experiences In the Northeast Atlantic regarding 
fisheries management have not been too good up to now. I do not 
think that they wl l I be very good In the future unless more 
binding agreanents on the sharing and the management of 
fisheries are adopted. Perhaps systems should also be developed 
with dispute settlement and Joint enforcement. 

GORDON MUNRO: would I Ike to make a response to that, 
even though it was not so much a question as a commentary on 
what we have left out. 

One very Important area which was certainly left out from 
our presentations Is the Issue of trans-boundary resources. 
This Is Important not Just in the Western European context, but 
obviously also in the North American context. The reason that 
we did not deal with It Is not because It lacked Importance, but 
because we were under rather severe time constr~lnts. I agree 
that trans-boundary resources pose a very difficult issue, and 
my comments in passing about the EEC were a reflection of that. 
I said that in a sense the EEC was one step behind North 
America, because, at least, so I am told, It really has not 
effectively gained control over the stocks. 

You made reference to national Ism. My comments about 
infant Industries' expulsion of distant water nations reflected 
that. I was going to bring up the Alaskan case, but perhaps, as 
a Canadian, I had better talk about that pr ivately in order to 
maintain good US-Canadian relations. 
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There Is, I think, one area of disagreement between the two 
authors. Although so far we In North America have not done a 
very good Job, I feel that with extended Jurisdiction there Is 
at least a better chance of doing a good Job through slngle
state, or two- or three-state, management than there ts of 
trying to do It through something I Ike ICNAF with eighteen or 
twenty members. 

CHOON-HO PARK: Two brief questions. The first one concerns 
Article 76 of the Convention, which defines the continental 
shelf In such a compl teated way Indeed. My question Is: how 
many countries would there be In the world whose contlnental 
shelves would extend beyond 350 nautical miles by virtue of the 
physical circumstances as defined In Article 76? My second 
question has to do with the del Imitation of shelf and economic 
zone boundaries. Would there be situations where, In spite of 
Articles 74 and 83, the economic zone boundary and the 
continental shelf boundary In other words, the surface 
boundary and the sea bottom boundary -- between two or more 
opposite or adjacent states could be different? 

CARL FLEISCHER: I do not think I am able to answer your 
first question, Professor Park. On the second question, I would 
personally say that the language of Artlcle 74 and Article 83 Is 
the same and that there Is a reasonable presumption that 
del Imitation should be the same for the shelf resources as for 
the living resources. That presumption Is, of course, 
strengthened by the fact that the economic zone regime also 
applies to the resources of the shelf. However, I do not think 
that this presumption Is Irrefutable. There may be 
circumstances where you can argue that the solutions may be 
different, as they derive from specfal circumstances combined 
with equldlstance or from equitable principles. At any rate, 
"equitable so\utlons11 under 74 and 83 may be different In regard 
to living resources and In regard to shelf resources. There Is 
at least one precedent of different solutlons In state practice, 
namely In the del Imitation between Papua New Guinea and 
Austral la. 

EDWARD MILES: First, Mr. Chairman, want to assure my 
col league, Gordon Munro, that I Intend to say far harsher things 
about the Alaskan performance tomorrow than del lcacy wll I permit 
him to say this afternoon. wish to make some comments 
complementary to the points made by Gordon Munro and Glullo 
Pontecorvo about the Immediate effects of extended Jurisdiction 
for the management of fisheries. I finished the prel lmlnary 
accounting on a regional basis this spring, and I think ~here 
are four major conclusions. 

The first Is that extended Jurisdiction offers the 
opportunity to do much better In the future than we have done In 
the past but that there ts no guarantee that coastal states wll I 
take this opportunity. It Is clear that the common property 
problem has only been partly solved, and there Is no Ind ication 

361 



so tar that any coastal states which have not already attempted 
the Institution ot comprehensive domestic licensing/entry 
limitation schemes are now prepared to do so. What the Chairman 
referred to as the pol ltlcal wll I question Is here the 
predominant Issue, but I would argue that there has never been 
rational lty In the management of fisheries, and I do not think 
the new regime necessarily Introduces that. 

The second point Is that as a result of the access 
agreements negotiated for the last seven years, extended 
Jurisdiction amounts to a limited wealth transfer between 
distant-water fishing nations and some developed and developlng 
coastal states with considerable resources off their coasts. 
What you might regard as a tax on the catch represents only a 
marginal Increase In the operational costs of the distant-water 
fleets. This wealth transfer, while It may be significant to 
particular developing coastal states, Is not significant 
globally as yet. 

The third point Is that the future of distant-water fishing 
Is not good. This Is not a result of extended Jurisdiction, but 
a result of very significant Increases In operational costs, 
mainly a combination of fuel costs and general Inflation. The 
large scale Industrial fleets of the last thirty years wll I 
probably not exist tor another thirty years. When I make that 
point with col leagues and friends from the fisheries management 
sectors ot social 1st countries, they deny that their distant
water fishing capacity Is currently In decl lne. I think That Is 
correct In the short run, but I think even those governments 
wll I face the necessity for greater and greater subsidies of 
that kind of operation, and they wll I begin to ask themselves 
whether the opportunity cost of using the capital In that 
fashion Is worth It. 

The flnal point Is the one referred to by Gair UlfsteJn: 
the Convention actually creates and exacerbates more shared 
stock management problems than had existed before. There Is as 
yet no comprehensive attempt to negotiate those problems which 
prol Iterate around the world -- and not only In the Northern 
Hemisphere. They are extremely difficult to manage. 

GORDON MJNRO: First of al I, thank you for reinforcing some 
of our conclusions. With respect to distant-water fleets, you 
say that under certain access conditions the coastal states are 
In fact really receiving very little from the distant-water 
nations, and this may certalnly wel I be the case. Secondly, you 
referred to fuel costs. We do not know what Is going to happen 
to them In the future. But If I look at the case of Alaska and 
also at Canadian waters, I would suggest that even If the real 
price of fuel should decl lne, access conditions wll I most I lkely 
cause distant-water countries such as Japan -- the eastern block 
countries are a separate Issue -- not to re-Invest In existing 
fleet capacity when the time comes for them to make that 
decision -- say, within the next ten or fifteen years. 
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GIULIO PONTECORVO: Yes, think It Is wonderful that 
Professor MIies agrees with us. I would add one point to this. 
One of the effects of extended Jurisdiction has been, at least 
within the US and I suspect elsewhere, to slgnlflcantly Increase 
the cost of fishery regulatlon without significantly Increasing 
the quantity of fish. So the net yield from the resources Is 
probably going down for that reason as wel I as for the other 
obvious reasons. 

ALASTAIR COUPER: I would I Ike to say something about the 
countries that have Introduced the exclusive fishery zone as 
distinct from the EEZ, because I think that In doing this they 
have missed some of the central Issues which the EEZ does deal 
with. The economic zone covers not only fisheries but also the 
dumping of waste, oll and gas exploltatlon, dredging, and so on. 
So It can take Into account, I suppose, the social and economic 
conditions of the coastal state, and It gives opportunities for 
planning of uses on a much more regional scale, probably 
Including adjacent EEZ 1s. It seems to me we must get back 
somehow to this regional concept In ocean uses generally and not 
only In fisheries. 

Professor Munro said that fishery commissions were complex 
and their value not very great. I suppose so, but I think It Is 
necessary to somehow Jlnk these fishery commissions on a 
reglonal basis and with much greater areas of use under their 
Jurisdiction, that Is: uses which Involve both waste dumping 
and fisheries. I think there Is In the Convention or In Jts 
appllcatlon In the future a danger of cont i nual fragmentation of 
uses. One has fishery commissions, one has legislation over 
dumping, and so on. The management problem Js more than a 
fishery management problem -- It Is a sea-use management 
problem. It seems to me that this could only be dealt with 
regional ty. An EEZ helps In This respect; an exclusive fishing 
zone does not. 

DANIEL OIEEVER: may have missed a point, Mr. Chairman, 
and I may be Introducing a new topic; In both cases, I 
apologlze. As I have understood ft, the problem with fisheries 
management Is the problem of a common use resource. It has been 
said that natlonallz lng the resource -- that Is, limiting the 
audience Involved -- does not solve the Inherent characteristics 
and difficulties of managing It. So can you tel I me what kind 
of steps have to be taken by some kind of entity or authority to 
resolve the di lemmas of a common use resource? Is It l imited 
entry, for example? 

GIULIO PONTECORVO: It Is limited entry. Perhaps It Is 
fair to say that llmlted entry Is extremely simple and easy to 
conceptual lze and visualize but that the actual application of 
limited entry schemes to fisheries turns out to be a far more 
complex and difficult task. I can give you very simple economic 
formulas that could be used to regulate capacity In the 
industry, but the problem with those ls that they are not usable 
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In a management sense. The most simple I Imitation of entry 
would be the best, but In al I probabll lty that system would 
restrict fishing effort to some catch level wel I below the 
sustainable yleld. This would minimize the management problem, 
but It would raise other problems about leaving the resource In 
the ocean under certain circumstances. 

ANATOLIJ ZAKHAROV : A few words about the exclusive 
economic zone. First, on the general Ideas behind the 
establishment of the zone, Mr. Flelscher mentioned only those 
rights that characterize the economic zone from the point of 
view of the Jurisdiction of coastal states. In my view, the 
economic zone serves a balance. It Is a package deal entity 
that comprises the rights of coastal states and also the rights 
and the freedoms of the high seas -- for Instance, the freedom 
of navigation and some other freedoms. 

Second, I should say a few words about state practice. If 
we try to analyze the process of forming norms of International 
law, we should say that In this particular case, we are faced 
with two steps or two aspects. The first aspect comprises, If I 
cWT1 not mistaken, the process of forming the rule as It Is, and 
the second step Is the forming of the rule as an obi lgatton for 
other states. In this view, a reference to the history of the 
zone -- that It was known twenty years ago -- Is not an argument 
because we should analyze the rights and obi tgatlons In the 
exclusive economic zone from the point of view of contents. As 
we did not know such an Institution In history, I should say 
that al I the rights of coastal states are strictly provided for 
by the Convention. 

If we then look at state practice and If we try to analyze 
the acts adopted by governments, we must come to the concluslon 
that at I of them differ greatly. For example, If we look at the 
act of the USSR, adopted In 1976, we note that this act wll I be 
In force until the date of the entry Into force of the 
Convention, and that It said nothing about establlshlng the 
exclusfve economic zone. So If we analyze al I the acts adopted 
by different states, we find that there Is no reason to say that 
we have a generally recognized practice. For this reason, we 
cannot say that the exclusive economic zone Is a norm of 
customary law. 

CARL FLEISCHER: Thank you, Mr. Zakharov, for this very 
interesting Intervention. I would, by al I means, agree that I 
may have been too fast In regard to the aspects of navigation 
and overfl lght. I did mention then. but only rather rapidly 
because of shortness of time. I thlnk there can be no doubt. be 
It under the Convention, be It under general law outside the 
Convention as long as the Convention Is not In force, that there 
exists an obi lgatlon Incumbent on the coastal state concerning 
navigation and overfl lght. There also exists, In this respect, 
rights tor other states that correspond to the tradttlonal high 
seas rules, and there also are other tradltlonal high seas 
freedoms that apply In the same manner. 
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As you know very wel I, there has been a lot of discussion 
as to whether the term "high seas" should apply to the area 
between twelve and 200nautlcal miles. I will not go Into that 
discussion. and I wll I merely point out that the substantive 
rules are those of freedom of navigation and overfl lght In 
accordance with the traditional rules of the high seas. There 
can be no doubt that In the economic zone chapter of the 
Convention, the reference Is to the "pertinent rules" of the 
high seas. 

As to your second question, I quite agree that this ts a 
very difficult one. As I have discussed, one may try to explain 
the present and existing practice by saying that some of It ts 
of a provisional nature -- as was said In the USSR Act of 1976. 
To some extent, It can also be explained as based on a set of 
bilateral relationships and on recognition by other states of 
the measures taken. Thus It Is quite possible from the legal 
scholar's point of view to come to the conclusion that the 200-
mtle zone so far applied In practice Is merely provisional and 
contingent upon acceptance by other states affected. 

Personally, however, I would favor another viewpoint. Even 
If practice Is not uniform, even It there are provisions as In 
the 1976 USSR Act, I would submit as the more real tstlc view 
that the economic zone and the 200-mtle fisheries zone have come 
to stay. They wll I continue to exist as part of the general 
law, even If the Convention should not come Into force. I would 
I Ike to pose a hypothettcal question: what wil I happen at some 
future date, say, somewhere In the 1990 1s, when It becomes 
evident that the Convention wll I never become legally binding as 
a treaty between states? I do not regard such an outcome as 
I lkely, nor do I consider It desirable; so It Is Just an 
academic question. Would then, tor Instance, the USSR repeal 
Its Act of 1976 and go back to the old system of twelve mtles, 
while others try to maintain the 200 miles? Of course, this 
Iles In the future, and It ts not posslble to say definitely 
what Is going to take place. 

PHIPHAT TANGSUBKUL: I would I Ike to make a very short 
remark. First of al I, I would I Ike to tel I you that, trained as 

am in Europe, I enjoyed this session very much, but I would 
also I Ike to remind you that what we have discussed this 
afternoon ts mostly concerned with European and North American 
waters and that the world, and especially the sea, ts much 
larger. My second remark ts that the creation of the EEZ by the 
Conference on the Law of the Sea creates a real problem for the 
long-distance fishing Industry of some countries. In that 
respect, I would like to confirm what has been said about the 
pol ttlcal wll I. That has become one of the most Important 
Issues, especially In Southeast Asta. 

JORGE CASTANEDA: I would like to make a brief comment on 
an earl ler Intervention regarding the excl us Ive economic zone. 
The speaker expressed the view that the regime of the exclustve 
economic zone still had not become customary law. In support of 
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th(s vtew, he referred to the fact that the Soviet law 
establ tsh(ng that regime near the coast of the Soviet Union had 
a temporary character and that It would be I tfted once the 
Convention entered Into force. He also mentioned the fact that, 
In his opinion, many of the laws enacted by other countries were 
different In character and had a different content. So, he 
thought, there was no customary rule regarding the zone. 

I was a bit surprised by this statement. Up to now I had 
not really heard that view. I thought there was practlcal 
unanimity In accepting that at present, not a few years ago, 
there Is a custanary rule regarding the exclusive economic zone. 
Indeed, I had thought that the Soviet Union had accepted th'ls. 
In fact, there had been negotiations between the Soviet Union 
and MexJco to establ lsh a regime by which the Soviet Union would 
fish near Mexico for species that In other circumstances It 
would not have had the right to exploit without an agreement 
with Mexico. As far as we are concerned, we thought that the 
fact that they had negotiated this type of agreement meant that 
they accepted the right of Mexico to establ !sh a zone. If they 
had not accepted that right, then why would they negotiate with 
us? We also know that they have negotiated and reached 
agreements, for example, wtth Norway, and other countries, In 
which they accepted and recognized the excluslve rights of 
Norway within Its economic zone. 

We also negotiated with the US, which Initially was very 
strongly agatnst this new Institution. This was In 1977 -- that 
ts barely three years after the Conference started and five 
years before the Convention was opened for signature. They also 
accepted the right of Mexico to llmlt thelr fishing Inside 
Mexico's economic zone. 

To my knowledge, since 1975 and up to the J.amalca meeting 
last December In Montego Bay, sixty-eight countries enacted 
leglslatlon establ lshlng some kind of economic zone. They might 
name It differently -- the US cal Is It a conservation zone -
but It stll I Is an exclusive economic zone. At this manent, 
there are more than seventy countries with such a zone. These 
seventy countries represent a majority -- a very strong majority 
-- of the countries whose practice has any meaning here -- that 
ts, countries with coastl Ines. Countries that do not have 
coastl Ines cannot have a practice regarding the exclusive 
economic zone, so they do not count. I would think that this 
represents a clear practice. l also would think that the 
general opinion Is that the exclusive economic zone has become a 
customary rule and that there Is a new legal situation. 

IGOR KOLOSOWSKI: Mr. Chairman, I would I Ike to compl lment 
you with arranging this meeting In such a manner that not only 
the people on the podium have the posslbll tty to del Iver very 
good speeches, but that also the people In the audience have 
sufficient time to discuss these brll I Tant speeches and to 
express their points of view. As I understand It, It Is 
precisely such an exchange of views that would help In finding 
the truth about the significance of the new Law of the Sea 
Conv en-t I on. 
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I was not prepared and I therefore have no Intention to 
reply to my friend and distinguished col league, Ambassador 
Castaneda. However, In order to avoid any kind of 
misunderstanding, I understood the comments of my col league from 
the Soviet Institute of Shipping to be that we cannot consider 
the econom ic zone as a norm of customary l aw already. What Is 
the reason for saying so? As everybody knows, the Convention 
contains a lot of new principles and a lot of new conceptions on 
the International law of the sea. One of these absolutely new 
conceptions Is the economic zone, another Is the deep sea-bed 
regime, and stll I another Is the archipelago regime. These new 
principles and conceptions were Introduced Into the Convention 
after nine years of very profound, very difficult and sometimes 
very tough discussions. 

For many years, Ambassador Castaneda headed the so-cal led 
Castaneda Group, and he knows perfectly wel I how difficult It 
was to reach agreement on the text of the economic zone regime. 
We elaborated many mini-packages, big packages, and very big 
packages before the text and the present provisions on the 
economic zone were Included In the Convention. And al I these 
packages, very smal I, smal I, big, and bigger, are Inter-related 
and form one unit: the Convention. So you cannot dismember 
the Convention In Its original packages and you cannot divide 
the Convention Into parts. You cannot say this here is an old 
rule, nothing but a repetition of customary law, and that there 
Is a new rule, not even to be taken Into consideration. 

The Convention Is a single, undlv ldable package. Everybody 
who participated In the Law of the Sea Conference knows 
perfect ly wel I that this Idea and this agreenent -- It Is even 
cal led a "gent lemen's agreement" -- was adopted before the 
Conference began. It was also fol lowed and adhered to during 
al I the nine years of the negotiations. All concessions made 
and al I agreements reached on whatever article, Including those 
on the economic zone, were conditional on concessions and 
agreements on other articles, Including those of Part XI. How 
can we forget this history of the Conference? How can we forget 
that the Convention was formu lated on this basis and under these 
solemn, formal agreanents? 

And now, Mr. Cha irman , I would l ike to go to another point. 
To be frank, ladles and gentlemen, I am concerned about some 
Ideas we heard yesterday and today. Yesterday we heard that the 
Convention Is an Invention of the devil and that It Is 
unacceptable to one country; that country will not accept It. 
We also heard that this country could use, If It so wished, some 
norms of customary law -- that Is, customary law according to 
the thinking of this country . 

Today I would ask: Is absolute freedom In the exploration 
and exp lo itation of the resources of the sea-bed a proper theory 
and a proper approach? I wou ld al so ask whaT The rest of the 
world would do In the field of the exploitation and exploration 
of the resources of sea-bed, particu larly developlng countries -
- smal I developing countries -- without the technical and other 
capabll ltles to engage In these activities. The answer was: 
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wel I, they can associate themselves with the reciprocating 
states' arrangement. Of that arrangement, I never did find any 
word In the Convention or In any Internationally accepted 
document on the law of the sea. It Is an Idea only to be found 
In American national legislation. Mr. Reagan mentioned It as 
the solution of al I the dlfflcultles In a speech on March 10th 
of this year, but that Is his opinion. The reciprocating 
states ' arrangement Is not the Internationally accepted solution 
for the problem. 

So It seems that some countries which do not I Ike the 
Convention and which did not sign It are preparing to bury It as 
soon as possible. They even give the Impression that soon the 
bel I wll I tol I for the Convention and that we should discuss 
what should be done after the Convention has died. Why should 
we discuss this problem? Why should we not try to care about 
the newborn Convention and discuss how to make It strong and 
effective and how to secure for It an effective, successful and 
long I lfe for the benefit of al I countries and the International 
community as a whole? These questions would be a noble and 
useful subject for discussion and exchange of views among 
representatives of different countries, among scientists, and 
among the dlplomats who participated In the process of preparing 
the Convention. 

In addition, there Is also a legal, pol ltlcal and moral 
obi lgatlon to address these questions. For countries that 
signed the Convention, there Is an obi lgatlon not to defeat the 
object and purpose of the Convention pending ratification. I am 
quoting from Article 18 of the Vienna Convention on the Law of 
Treaties. And countries that did not sign the Convention have 
not only the moral but also the pol ltlcal obi lgatlon to do 
nothing to Impede the success of the Convention. We should not 
forget the opinion of one hundred and twenty different countries 
as expressed In the session of December 1982. The Chairman of 
the Group of 77, representatives of lndlvldual developlng states 
I Ike Mexico and Indonesia, and representattves of developed 
countries I Ike Canada, Austral la, Sweden and Finland al I 
expressed the same Idea: that the Convention Is a single 
package. So any country that would try to act uni laterally on 
the deep sea-bed wll I bear a heavy responslbll lty, and It wll I 
have to face pol ltlcal and legal consequences for this action. 
I think that we should remember these things tn discussing the 
problems of the new Convention. 

ALAN BEESLEY: I think, Mr. Chairman, there is a real 
danger that we are on the verge of reverting to a kind of 
colonial approach to the oceans, but I do not think It rs 
Inevitable. It behooves those of us who are lawyers, as I said 
yesterday, to take very seriously the terminology of the 
Convention and to use It with precision. To some extent, there 
already have been some misunderstandings evident today, at least 
In the discussion that has fol lowed the presentation of the 
papers. 
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Many of us tend to use the term "economic zone" to mean 
"f lsherfes" and, as a number of us have pointed out, fisheries' 
Jurisdiction Is only one element of the economic zone. The 
point I wish to stress Is not only that the economic zone 
embodies a functional approach comprising a series of quite 
separate types of Jurisdictions, albeit Inter-related, but that 
it was the complete negation of the sovereignty approach. On 
the other hand, and In spite of views to the contrary, It is 
hardly what one would cal I the high seas approach. 

The point Is that this was a very tightly negotiated 
package within the overal I package. Only yesterday one of my 
Norweg i an col leagues and I were recal I Ing some of the very early 
negotiations where we were working on the language which 
survived al I the years of hammering. We thought It essential to 
have rights and duties going hand In hand In the concept of the 
exclusive economic zone, and we did not think there would be any 
acceptance of the concept unless th is was present. Against that 
background, we must analyze state practice very carefully before 
we Jump to conclusions. I am sure that Ambassador Castaneda, 
who was throughout the Conference one of the eminent authorities 
on the questions we are discussing, might wel I have been 
referring to fisheries' Jurlsdfctlon. In some cases, states may 
have used the term economic zone, but I question whether such a 
large number have actually establ lshed the economic zone in al I 
Its elements. Many states have not done so, for example, with 
respect to marine sclentfflc research or the environment. I 
think one of the concluslons to be drawn from these discussions 
Is that states have to take the Convention home to examine It 
and to compare It with thefr legfslatlon. And if they take the 
Convention seriously, they should begin drafTlng their 
legislation accordingly, harmonizing It with the Convention. 

In this context, the case of the US Js very significant, 
not on ly because of the Importance of that country, but even 
more so because It has remained outside the Convention thus far. 
I think it I I I behooves us again to Indulge In recriminations. 
The US exercised Its sovereign rights through fts elected 
government. But fn the US Proclamation on the economic zone, 
there are almost as many exceptions to the rules la id down In 
the Convention as there are areas of compatibll lty with the 
Convention, even though Its stated Intent Is acceptance of the 
exclusive economic zone. People tend to refer to tuna and draw 
conclusions, but what about marine scientific research? It that 
Is not Included, what Is the regime that appl les? Tel I me what 
International law Is In I lght of the Convention and In I lght of 
state practice outside the Convention. 

What about the environment? It Is certainly not enough to 
say that everybody Is already exercising these rights. That Is 
simply not true. When we think of the combination of 
compromises between flag state and coastal state jurisdictions, 
and In addition to that port state Jurisdiction, it is simply 
not enough to say that we can ignore the environment because It 
wll I take care of Itself -- a point I hope to be making on 
Saturday. But it Is another Indication of how state practice 
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can be misread. If the US Proclamation was Intended to 
Incorporate at I the elements of the economic zone, why did It 
not do so? I am not saying this as a criticism. I am saying 
merely that, as a lawyer, I feel I must take these factors Into 
account In making general lzatlons about the law. 

What about boundary settlement? For obvious reasons, I do 
not wish to argue th is case, but, speaking persona l ly, I find It 
very difficult to interpret the Presidential Proclamation as 
being based on the Convention. 

I could, of course, go further and question the 
deslrabll lty of utll !zing a Proclamation In the I lght of the 
widespread effects, not al I of which are widely considered to be 
as beneflclal as the major precedent, the Truman Proclamation. 
However, It Is not for me to criticize. Al I I am saying Is that 
If this device Is being used again, we are not only entitled, 
but obi lged, to look at It and analyze It very carefully to see 
what Its effects are. 

CARL FLEISCHER: Up to now, I have been a bi t reluctant In 
taking the floor In regard to the discussion that Is taking 
place here today. I have very little to add, especially to the 
eminent Intervention of Ambassador Castaneda. However, 1 would 
like to stress very strongly that I can very wel I understand the 
arguments put forward by our two Russian friends. I have 
already repl led to the first Intervention. As to the second 
Intervention by Ambassador Kolosovskl, I can very wel I fol low 
his argument on an Intel /actual level. Because Ambassador 
Kolosovskl Is such an experienced negotiator and because I quite 
respect his Intellectual ability, I can quite understand and 
fol low his I lne of thinking. But I stl I I maintain my own 
position, namel y, that there Is a more real lstlc view. This Is 
the case especially, as Ambassador Castaneda very aptly put It, 
after the passage of some years since the estab l lshment of the 
main body of state practice on the EEZ•s and fisheries zones In 
1975, 1976 and 1977. In 1976 and 1977 there could, perhaps , 
have been doubts but now the real lstlc and correct view must be, 
at least In my opinion, that the economic zone has become a part 
of customary law. 

DOUGLAS JOHNSTON: Ladles and gentlemen: I think you wll I 
agree with me that our panel lsts have served long and hard today 
and that they have earned a rest. So do you, as you have 
cooperated magnlflcently and contributed so much to the success 
of this afternoon's session. For that, I thank you very much. 
The session Is closed. 
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SPECIAL SYMPOSIUM 

SHIPPING SUPPORT FOR DEEP SEA 
MINING OPERATIONS 



INTRODUCTORY REMARKS 

Trygve Gui I lksen 
BJorge Enterprise A.S. 

Oslo 

Good afternoon, ladles and gentlemen: 
We are most pleased to extend to you a warm welcome to this 

speclal symposium devoted to the pol ltical and economical 
aspects of deep ocean mining. I would also llke to take this 
opportunity to express our appreciation to the organizers of 
this conference for having Included us In the program. The 
purpose of this symposium Is to give you a better understanding 
of a most exciting field: deep ocean mining. 

Your host country, sometimes referred to as the country of 
the blue-eyed Arabs, has for the past ten years been actively 
Involved In explorlng for ell and gas on Its contlnental shelf. 
As you may know, our nation has been most fortunate In finding 
Important discoveries of hydrocarbon resources on Its shelf. We 
started very modestly In what we now cal I shallow water, but, as 
our experience and as our competence grew, we moved Into deeper 
waters. As a nation, we certainly have at present an asset In 
possessing very sound competence and a great deal of experience 
In deep offshore technology. Quite a few of the people and t~e 
companies Involved In deep offshore technology are shipping 
companies, offshore companies or Industries related to offshore 
activities. For a long time, we have considered deep ocean 
mining a very exciting thing for Norwegian Industry. We feel It 
Is a challenge and we are not afraid of this challenge. In fact 
we welcome It. However, we do appreciate that although there 
are many opportunities, there are certainly many risks Involved 
as we! I. Stll I, we think deep sea mining has an exciting future 
for us In Norway. 

This afternoon we have a stimulating few hours In front of 
us as we have here some of the most experienced and most widely 
recognized experts In deep ocean activities. 

The French government has Invested much effort and much 
capital In the future of ocean mining. One of the key companies 
In France Is a group cal led the CNEXO, and one of the key 
persons In the CNEXO Is our first speaker today. Jean Pierre 
Lenoble Is a graduate from the Ecole Superleure de Technique 
Appl lquee, and he has more than 14 years experience In 
exploration and mining for a major French company. He Joined 
the CNEXO organization In 1972 as the chief of geosclence and 
related resources department. Presently, he Is acting manager of 
a group cal led AFERNOD consisting of the CNEXO and the French 
Atomic Energy Commission, as wel I as of a consortium of nickel 
companies and a French shipyard. Mr. Lenoble wll I give us some 
of his views on the technical aspects of deep ocean mining. 

We wll I then focus on the economical features of ocean 
mining as exempl If led by the M.1.T. Cost Model. This model, 
which deals with the future of ocean mining, wll I be presented 
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by Professor Dan Nyhart. He Is a professor of the School of 
Management and the School of Englneertng, Department of Ocean 
Engineering of M.I.T. He Is a graduate of Princeton University 
and Harvard Law School. Professor Nyhart has more than ten 
years' experience In research projects not only related to ocean 
mining activities, but also to the legal aspects of oil 
spl 11 age. 

After Professor Nyhart we wll I hear from Conrad Wei ling, 
the Senior Vice President of the Ocean Mlneral Company. Before 
Joining the Lockheed Company In 1959, he had more than 23 years 
with the US Navy and the Army, having special tasks connected 
with the ocean and space program. He has a Master of Science of 
Engineering Electronlcs from the Naval School, as wel I as a 
postgraduate degree In aeronautical engineering. 

After Conrad Well Ing we will hear from Jann Brevig, the 
Marketing Manager of SIMRAD Subsea. He Is not an experienced 
ocean mining man, but he certalnly has already marked himself In 
his profession. He Is going to give his views as to what a 
smal I company may do In applying Its talents to ocean mining 
activities. 

Our last speaker Is remarkably well known In Norway In the 
ocean mining fleld. He Is a tel low research member of the 
conference co-sponsor, the FrldtJof Nansen Institute. Jan Magne 
Markussen Is a graduate fran the Bergen Commerclal School In 
Business Management and Econanlcs, and for the past few years, 
he has conducted extensive research, not only In Norway, but 
also overseas, Into the potential of deep sea mining for 
Norwegian shipping and offshore and related Industries. 
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TECHNOLOGICAL ASPECTS OF THE OPERATION OF 
TRANSPORT VESSELS ANO MINING SHIPS 

Jean-Pierre Lenoble 
Centre National pour I 1Exploltatlon des Oceans 

Republ ique Francaise 

MAIN FEATURES OF THE POLYMETALLIC NODULE DEPOSITS 

The tremendous amount of exp loratory work carried out In 
the last ten years by the so called pre-enactment explorers 
brings some light to the darkness of the deep sea-bed. Although 
the original concept of a polymetal I le nodules deposit Is 
considerably Improved, there are stl I I many unclear aspects and 
there Is a lot of work to be done to get a comprehensive picture 
of the matter. Even so, it Is already possible to silhouette 
the principal features of what could be a ml nab le polymetal I le 
nodules deposit In the near future. 

The first generation of nodule mining operations wll I 
likely be limited to the richest nodule fields. The presently 
known rich fields are located In the north equatorial Pacific 
Ocean and south equatorial lndlan Ocean, far away from any land, 
even from small Is lands. The distance from land-based 
metal lurglcal treatment fact I !ties wll I be several thousand 
nautica l miles, say, an average of 2,000 miles. For those 
fields the water depth averages 4,500 to 5,500 meters. 

The sea state Is characterized 90 percent of the time by 
waves and heave amp I ltude less than 4 meters and a heave period 
smaller than 10 seconds. The wind speed for 90 percent of the 
time Is below 30 knots. However, most of the areas are subject 
to vfolent storms and even hurricanes. Fortunate ly, It can be 
expected that satellites wll I provide a complete cover for 
hurricane forecasting before the mining starts. Nevertheless, 
there Is for the moment a lack of adequate weather data and of 
sea current data on the entire water column. Surface currents 
could be several knots with a flow of only a few miles width In 
some areas. The speed of bottom currents measured until now Is 
below 100 meters per hour. Water temperature varies from 20-25 
degrees Celsius In the first hundred meters near the surface to 
0-3 degrees Celslus In deeper layers. 

The bottom topography Is generally smooth. Most of the 
slopes dfp less than 10 percent . However, the geomorphology Is 
complex with long parallel ridges, spaced every 5 to 10 km, 
which crest 100 to 300 meters above the nearby lowest areas. 
Most of the ridges are surrounded by discontinuous smal I earthy 
cl lffs of one to several tens of meters high, which constitute 
the main obstacles for bottom harvesters of nodules. From place 
to place huge submarine volcanoes, some 2,500 meters high and 10 
kilometers wide, are superimposed on this regular topography. 

The sedfments which cover the bottom are very soft and 
sticky, their shear strengt h ranging from 10 to 100 gem; a man 
on his feet would sink to his chest. In a few places pf I low 
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lavas or other basaltic outcrops have been observed. Crusts 
with compositions similar to the nodules are less unusual. 

The nodules are spread Irregularly over the bottom surface, 
more or less embedded In the first few centimeters of the 
sediment. No clear relationship can be establ I shed between 
topography and abundance of the nodules. This abundance varies 
from zero to more than 20 km/m with an average of 10,000 t/km 
In the most Interesting areas. In the best areas 70 percent of 
the bottom surface Is covered by nodules In homogeneous patches, 
averaging several acres. Statistically speaking, their metal 
content Is fairly constant over large areas. However, nodules 
of poor value can occur near topographic accidents. 

The size of these nodules varies from less than a 
centimeter to two decimeters, but, as they are very brittle, 
they break easily Into smal fer pieces. Their specific gravity 
Is around 2 g/cublc cm, but a cubic meter of loose nodules 
weighs approximately one ton. 

Factors that wll I affect the choice and dimensions of the 
mining vessels would be: 

- The great distance from land tacit !ties; 
- The relatively rough sea and weather conditions; 
- The considerable depth of the sea bottom that necessitates 

large and heavy equipment and high energy consumption; and 
- The very low bearing capacity and breakout resistance of the 

sediment that cal Is for large motorized col lectlng devices on 
the bottom and consequently large surface vessels. 

MINING THE NODULES 

Many different systems have been proposed to mine the 
polymetal Ile nodule deposits, but only a few of them have been 
studied In detall. Three main concepts were adopted by the 
Industrial consortia that devoted a significant amount of work 
to nodule mining. Those three concepts differ In the llftlng 
system: 

- Mechanical with a continuous I lne of buckets (CLB) using a 
loop of cable 20,000 meters long; 

- By hydraul le or hydropneumatlc pumping through a vertical 
pipe 5 kilometers long; or 

- By a free submersible shuttle that collects the nodules on 
the bottom. 

Ibe CIB Concept 
This system ls based on the principle of a classic 

dragl lne. Dredges of some cubic meters In volume are fixed 
every 30 meters along the 20-kllometer cable. The cable Is 
made of plastic fibers with a breaking strength as great as, 
but a weight much I Ighter than, steel. One side of the loop 
Is payed out by a smaller vessel and It carries the buckets 
down to the ocean floor where they dredge the nodules for a 
distance of over 200 meters. The larger vessel pul Is up the 
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other side of the cable and hauls the buckets fll led with 
nodules on board. The buckets are emptied and transferred to 
the first vessel along a loose loop. The two ships are 
sail Ing In paral lei at one knot. Their relative positions 
and the length of the loose loop are adjusted In relation to 
the bottom topography and the desired width of dredging. 

The larger vessel supporting the pulling-up traction 
machine, the unloading and handling equipment of the buckets, 
and the storage facll ltfes could be a 150,000- to 200,000-ton 
transformed ore carrier. The smaller ship could be a large 
tug or supply ship with special equipment for hand I ing the 
bucket line. Both ships must be equipped with transverse 
thrusters. 

Hydraul le or Hydropneumatlc Systems 
In these systems the nodules, collected on the bottom by 

a speclal ly designed dredge, are introduced into a 5-
kllometer long vertical pipe after sediment separation. 
Using slurry pumping or enl lghtment of the water column by 
air Injection at the mid part of the pipe (air I ift), the 
nodules are transported by the water flow to the surface. 
The surface vessel must support the I ift pipe, drag It along 
at a speed of one knot, and tow the nodule collector. She 
must handle the positioning of the pipe down and up for 
maintenance and repairs and provide pipe storage facll ities. 
She must also provide the power for al I the equipment, 
including the bottom collector and pumping systems; and she 
must have sufficient storage capacity for the nodules 
awaiting transfer to the ore carriers. The mining vessel can 
be a large conventional drtl I Ing ship or a semisubmerslble 
platform with automatic positioning system. 

free shuttle system 
In this system an unmanned submersible handles the 

col lectlng and transportation of the nodules. Such a 
shuttle, with 1,500 tons water displacement, wll I dive from 
the surface with additional ballast. On Its arrival near the 
bottom, by deplacement of part of Its cargo weight and the 
help of thrusters, It wll I land on the soft sediment. From 
the landing point, the shuttle wtl I crawl on Archimedes 
screws and harvest the nodules with mud separation and tank 
storage. During this operation part of the ballast wll I be 
dumped to adjust buoyancy. When the shuttle ts fll led, 
additional ballast wll I be discharged, giving sufficient 
buoyancy for the return to the surface. Ten to twenty 
shuttles wll I operate around a surface platform, which could 
be a very large (500 to 700,000 tons) vessel open at Its 
stern with an Internal harbor to handle the shuttles. The 
shuttles wll I be recovered, when emerging, by two smal I 
supply ships (1,000 tons) using remote control led vehicles to 
drive them to the mother ship. After the unloading of the 
nodules, the reloading of ballast and refuel Ing, the shuttle 
wll I be launched through a moon pool. 
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TRANSFER AND TRANSPORTAT ION OF THE NODULE ORE 

As the mining ship, whatever the system adopted, Is a 
highly special lzed and large vessel, she wll I stay on the 
mining site most of the time. Transportation of the nodules 
between the site and the port where they are transferred to 
the metal lurglcal plant wll I be done by ore carriers. 

Dally production Is expected to be between 3,000 and 
10,000 tons of dried nodules, which corresponds to 4,000 to 
13,000 wet tons. The storage capacity of the mining ship 
wll I most I lkely be between 30,000 and 100,000 tons. 

The size and the number of the ore carriers must be 
determined on the basis of: 

- The storage capacity of the mining ship; 
- The deadwelght cargo capacity of the ore carriers; 
- The distance from the mining site to the port; 
- The transfer capaci ty at sea; and 
- The transfer capacity In port. 

Some constraints must be added by I Imitations on draught 
for port or canal access or by special treatment of the nodule 
slurry If It Is too fine and water absorbent. 

The calculations give a variation in size from 75,000 to 
200,000 tons TOW and in number from 2 to 8, depending the port 
location, for a product ion of 1 .5 mil I Ion dry tons per year. 

The nodules could be transferred from the mine ship to the 
ore carrier by hydraul le slurry pumping, as the MARCONAFLO 
already used for Iron ore, which requires a prel lmlnary grinding 
of the nodules to obtain a size sma l ler than 1 mm. It Is also 
envisaged to proceed by Indirect pumping through alternative 
chambers. 

The ore carriers must be equipped with a dynamic 
positioning system. 

UNSOLVED PROBLEMS 

Though apparently few technical gaps are left In the 
development of nodule mining, considerable Improvement has to be 
achieved to prove the feaslbll lty of the present projects. 

One of the main problems Is the capabil tty of the dredging 
equipment on the ocean floor. The discovery of relatively 
frequent t opographic obstacles on the bottom made during the 
last phase of exploration necessitates a revision of the 
feastbll lty of the dredging operation. For example, although 
more expensive and complex, the free shuttle could be more 
efficient than pipe I lftlng as it could work around these 
obstacles and save time in avoiding waste areas. 

The balance between Investment and operating costs, on the 
one hand, and revenue, on the other, Is In fact determined by 
the actual efficiency of al I the operations. This efficiency 
has to be proved by more studies and more tests at sea. 
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OCEAN TRANSPORTATION CONSIDERATIONS IN DEEP OCEAN MINING: 
COST ANALYSES FROM THE MIT DEEP OCEAN MINING MODEL 

J. D. Nyhart and Michael Triantatyl lou 
Ocean Engineering Department 

Massachusetts Institute of Technology 

OVERVIEW OF PAPER 

This paper summarizes the cost estimates and analyses 
comprising the second Iteration of the MIT Deep Mlnlng model, 
pub I fshed In A Pioneer Deep Ocean Mrn(ng Venture [1]. It sets 
down ln short form a projected time I ine for bringing a 
hypothetical nodule mining project to commercial lzatlon [2]; 
outl Ines the new, deepened structure of the M.I.T. model [3]; 
and reports on a new set of cost estimates and economic return 
analyses found In the ful I study. Two aspects especlal ly 
concerning ocean transportatlon are examined in more detail 
because of the special focus of this symposium. These are the 
submode! for examining how the number and characterlstics of the 
transport vessels should vary with changes In assumptions as to 
distances, port drafts, etc., and the submode! tor direct cost 
estimation for those vessels. 

BASIC ASSUMPTIONS 

The operating entity Is assumed to be a consortium of 
companies, working together Initially In a contractual 
arrangement with the pre-production operations carried on by one 
company or by an organization formed for that purpose. The 
consortium Is based In the United States with processing 
facll !ties located, for II lustratlve purposes In thls study, on 
the West Coast of the US. The manganese nodules are recovered 
from a Pacific Ocean mine-site located within a belt of ocean 
bottom south of the Haw a I I an Is I ands·, north of the Equator, 
between the Clarion and Cl lpperton fracture zones and extending 
almost to Mexico from 180 degrees West longitude. This area 
contains manganese nodules with comparatively high 
concentrations of nickel, copper and cobalt. These three metals 
are the primary marketab le products of the project. 

THREE PROJECT PHASES AND THEIR TIMING 

The hypothetical project can be thought of as happening In 
three operational phases. The ftrst Involves the pre-production 
or 11 up-front" work. The second Is the contract and construction 
or Investment phase assembly Ing the facll !ties and equipment 
necessary for recovery and processing of the target metals In 
marketable quantities; and the third phase, the commercial 
operations over a 20-25 year period. 
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Pre-Pcaductton Phase 
The pre-production or "up-front11 phase of the operation 

involves both the research and development CR&D) work aimed at 
assembl Ing the technologtes necessary to mine, transport, and 
process the manganese nodules and the prospecting and 
exploration (P&E) work necessary for defining the quantity, 
qual tty, and location of the manganese nodules resource. The 
results of this work supply the Information necessary to make a 
decision on whether or not commercial production ts both 
technically and tlnanclally feasible. 

Contract and Cons+cuctloo Clnves+roent> Phases 
The contract and construction phase of the operation begins 

when the decision Is made to Invest In the facll ltles and 
equipment required for a tul I-scale project. 

There are at least eight basic Interdependent operations 
Involved In the commerclal operations of a deep ocean mining 
project. They are: 

1. Continuing R&D and exploration activities; 
2. The mining operation and Its supporting activities; 
3. The transportation of ore from the mine-site to the port 

term I nal; 
4. The operation of the ore discharge terminal; 
5. The crew and supply vessel operation; 
6. On-shore transportation to and from both the processing 

plant and the ore discharge terminal; 
7. The nodule processing activities: 
8. The waste disposal operations. 

During this phase, the contracts are let and the 
construction of the major units of capital equipment for the 
above mentioned operations fs undertaken. At this point the 
consortium commits the capital requfred for building the 
necessary equipment and facl I ltfes, as defined and developed by 
the pre-production R&D activities, and there Is no turning back. 

Commerc)al Operations 
The commercial operations phase of the projects begins when 

constructJon of the capital equipment for the mining, 
transportation and processing activities Is completed and the 
start-up period, estimated between one and two years, ends. 
During the start-up period the technology Is further debugged 
and the system brought up to Its ful I design production rate. 
The project operates at this design capacity through the 
remainder of Its I lfe, approximately 20-25 years, unless 
unforeseen slowdowns are encountered. 

TIMING 

Presented In the fol low Ing paragraphs Is a brief narrative 
summarizing a set of I lkely operating events of a hypothetical 
pioneer deep ocean manganese nodule mining project. The events 
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of concern are mainly those lead Ing to ful I commercial 
production for the project. 

In each consortium those responslble for long-term plannlng 
wll I decide how, If at al I, the project wll I proceed and 
al locate funds for the prospecting and exp I oration CP&E) and 
research and development (R&D) efforts. These are divided into 
successive steps, each of which Is funded based on the "go/no
go" decisions results of the previous steps. These Intermittent 
"go/no-go" decisions, referred to here as 11Gol, 11 "Go2," etc., 
encountered at the end of one step prior to the funding and 
commencement of the next can be considered as "off-ramps." If 
the project evaluation at the end of each stage proves the 
project worthy of further Investigation, the planners al locate 
funding, probably at an Increased level, for the next stages of 
work. If the project does not appear favorable, the planners 
could decide to take the "off-ramp, 11 thus resulting In shelving 
or terminating the project. 

In this description of a hypothetlcal pioneer deep ocean 
mining venture It Is assumed that pre-production activities 
(phase I) began In 1970, year O of the project time I Ines, as 
summarized In the Figures 1 and 2. In 1981, the US-based 
consortia were understood to be at the point roughly 
corresponding to year 11 In the time I Ines. The pre-mining P&E, 
bench test R&D, pilot miner construction and testing were 
completed, or nearly so, and the project evaluatlon preceding a 
major "go" decision was underway. At the outset of year 12, 
acquisition of equipment could begin for at-sea endurance 
testing of a reasonably large-scale mining system. 
Approximately one-and-a-half years later, the testing could 
begin. Six months Into this testing, the at-sea mining 
operation would have proved sufflclently successful to al low 
further Investment In a demonstration-size processing plant to 
begin, requiring about a year for construction after state and 
local permlTs are obtained. 

Looking forward, during the demonstration construction 
period the miner Is stll I at sea, finishing the endurance 
testing and developing the 100,000 tons nodule stockpile 
required for the demonstration plant test run. At the end of 
the demonstration plant construction period (year 15), the plant 
begins operations. A year of operating the demonstration plant 
should be sufficient to provide enough product and enough data 
to make the flnal "go/no-go" decision for commercial production. 
However, the demonstration plant wll I run for an additional year 
after the "go" decision to accumulate more data. 

If the final 11go/no-go 11 decision Is favorab le, the project 
enters the Investment and construction phase In year 16. The 
design, contracT and/or procure, build and test periods for the 
at-sea components of the project require five-and-one-half 
years. After about one year of design work, orders are placed 
for major equipment. Plant construction Itself cannot begin 
until state and loca l permits have been obtained, about year 19. 

The commercial production period begins halfway Into year 
21 with start-up lasting one-and-a-half years for both mining 
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and processing. Thus, at the beginning of year 23, ful I 
production begins and runs for about 20-25 more years. 

As Indicated, It Is assumed that the mi ni ng consortium Is 
US based and, therefore, subject to the US Deep Sea-bed Hard 
Minerals Resource Act (P.L. 96-283), which reg ulates deep sea
bed mining. The Act requires a US deep ocean miner to obtain a 
Deep Sea Mining (DSM) license before exp loration and a Deep Sea 
Mining Permit before commercial recovery . Existing, I.e., 
pioneer, consortia are exempt from the prohibition against 
exploration before receiving a I lcense, so long as they make 
timely application. The DSM I icense and permit processing 
periods wll I require one-and-a-half and two years, respectively; 
both periods wll I run concurrently with R&D and P&E activities. 
The I lcense would thus be Issued In mid-year 13 and halfway 
through year 15 app l icatlon would be made for a DSM permit. The 
consortium could, therefore, have a DSM perm it In hand one year 
after the "go/no-go" decision. 

COST ESTIMATES BY OPERATIONAL SECTOR, 
EXCLUDING OCEAN TRANSPORTATION 

The activities, facll !ties and equipment required for 
successfully preparing for and conducting the commercial 
operations of an ongoing ocean mini ng project are summarized In 
this section, along wi th the cost estimates for the basic set of 
assumptions used In this second Iteration of the MIT model. 

Pce-Pcoduc+Jon Prospecting and Exploration, Research and 
Development 

The P&E and R&D work conducted during the "up front" phase 
of the project establ !shes a bank of knowledge upon which the 
consortium bases the ultimate decision whether to Invest and 
hence go Into commercial production. In the prospecti ng and 
exploration activities carried out during the pre-commercial 
mining period, the miner del lneates a mine-site based on ore 
abundance, ore grade, soil characteristics and topography. Pre
commerclal-mlnlng P&E Is made up of three elements: background 
work; prospecting, I.e., Identifying potential mine-sites of 
commercial qual lty; exploration, I.e., further del lneatlng the 
ore deposits, determining concentration and abundance of 
nodules, obtaining sol l mechanics data; and mapping. 

In the initial research and development the current 
technical status of ocean mi ning and the potential for future 
financi al returns are ascertained through I lterature and patent 
searches, Interviews, estimation of future metals prices and 
returns, and smal I-scale bench tests of potential processing, 
transport, and mining systems. Using this Information, an 
Initial marketing strategy and business plan are developed. The 
business plan del lneates a detailed program, schedule and budget 
for the next, or major, R&D effort, and ft sets forth a 
tentative plan for commercial lzatfon activi t ies including 
capital funding. 
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In processing R&D, both a pilot plant and a demonstration 
plant must be designed, built and operated. The pilot plant Is 
about a 1/10,000 scale operation whose key objectives include 
the demonstration of the process of an Integrated plant, the 
acquisition of prel lmlnary design data for key operations, the 
determination of materials consumption, product yields and 
product purities, and process revisions/optimization studies as 
required. In addition, the pilot plant provides Information for 
cost estimates tor both demonstration and commercial plants. 
The demonstration plant Is at about a 1/20 scale. From the 
demonstration plant come the final design data for the 
commercial processing plant. 

Transport R&D deals with the unique problems created In 
hand! Ing and transporting large quantities of nodules, either 
from vessel-to-vesse l or from vessel-to-shore. This effort 
requires the design of sophisticated slurry transport and ship 
control systems. 

The mining R&D effort deals with the problems of col lectlng 
and I lftlng the nodu les and navigation whlle carrying out these 
activities. This requires at-sea testing of systems and 
components. 

As described previously, research and development 
expenditures progress In stages, and a substantial part of the 
overal I capital requirements of the project are here. The 
greatest portion of funding Is required for the capital
Intensive pi lot and demonstration processing plant tests and the 
mining system demonstration scale test. 

Cost Estimates toe P&E and R&P 
For the base set of assumptions described In the study, an 

estimated $172M wll I be required on these Initial efforts. 
These costs are summarized In Table 1 and they are al located In 
the fol low Ing manner: 

1. Of the combined R&D ($136M) and G&A ($6M) costs of $142 
mil I Jon, 15 percent are expended between Go1 and Go2; 30 
percent between Go2 and Go3; and 55 percent between Go3 and 
Go/No-Go. 

2. The prospecting costs ($5M) are spread evenly over the 
years of the prospect ing period. 

3. The exploration costs ($25M) are spread evenly over the 
years of the exploration period. 

Pre-production phase costs may be expensed, capital !zed or 
both, depending on their nature, when they occur, the state of 
the project's revenue stream, and the desires of the consortium 
members. In the Initial set of assumptions R&D, project 
feaslbll lty, permitting, and up-front general and administrative 
expenditures are al I expensed. Prospecting and exploration 
expenditures are expensed If the mineral deposit Is considered 
as United States based. If they are considered as foreign 
based, they may be capital !zed. Although US law Is not entirely 
clear on this point, the assumption Is made Initially that the 
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Table I 

PREPARATORY COSTS 

(In mll I Ions of US dollars) 

Pre-Commercial-Mining P&E 

Prospecting 

Exploration 

Pre-Commercial-Mining R&D 

Mining Sector Related 

Transport Sector Related 

Processing Sector Related 

Project Evaluation [4] 

Licenses, Permits 

Payments to International 

Authority 

General & Administrative 

Management 

Sponsored Research 

TOTAL 

388 

5.00 

25.00 

60.00 

6.00 

70.00 

o.oo 

4.00 

2.00 

$172.00 



deposit Is foreign based and, therefore, the P&E costs are 
capitalized. 

r-0otI011Jng Pcepara+Jons• Research and Development and Continuing 
Exploration 

Specific tasks are to complete the topographic mapping of 
the year's mining area, to complete development of the mining 
plan at a pace one to two years ahead of the miner, and to 
prospect for future mine-sites. 

This operation Is active throughout the I lfe of the mine
site, although not necessarily In the form of an at-sea 
prospecting vessel. The activity wll I require 150 days per year 
of the research vessel. However, there wll I be some activity 
either on land or at sea al I the time and thus require a ful I 
year's use of the research team. 

The R&D effort wfl I continue fn mining, transport and 
processing as Initial design flaws or gaps are rooted out and 
efficiency Is Improved. The data required for this redesign 
effort rs generated, for the first time, from the actual 
commercial operation Itself. Likely Improvements are looked tor 
in the mining system and navigation sub-systems, In the nodule 
slurry transport system, In metals recovery efficiency and In 
the debugging of long- and short-term problems which develop In 
processing during and after start-up. 

Finally, low-level service from the assay lab Is required 
on a continuing basis. The continuing R&D effort Is a minor, 
but necessary, operation whose function Is to aid In Improving 
the mining, transport and processfng technologies. Little more 
can be said for this operation, except that Its cost wll I be 
comparatively low, with an al lotted operating budget of about 1 
percent of projected ful I production sales of metals. 

Cost Esttroates tor Continuing Preparations 
The mode l assumes $4M per year of continuing P&E costs and 

$2M per year of continuing R&D. Costs thus total $36M for the 
Investment period. According to present tax law, ft appears 
that these expenditures are developmental and may, therefore, be 
expensed. During the production phase, continuing preparations 
are also al lowed as developmental. 

~ 
The at-sea mining operation Involves the use of one or more 

speclflcal ly designed mining vessels, which employ hydraul le 
llftfng techniques (submerged pumps) for recovering the 
manganese nodules from the ocean floor fn about 18,000 feet of 
water at a rate of 3,000,000 dry tons (4,500,000 as mined tons) 
per year. The mine-ship Is similar to a drll 1-shfp with a 
central moon pool, a glmbal led and heave-compensated pfpe 
suspension system, and pipe hand I fng equipment. Provisions are 
made for the storage of mined nodules, whfch are periodically 
off-loaded at sea to a transport vessel. The mine-ship Is 
dynamically positioned, using bow and stern thrusters, to enable 
It to fol low a predetermined mining path. In addition to the 
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mine-ship, there may also be a need for one or more smaller 
vessels to support the mine-ship at the mine-site. 

Cast Es±froa+es tac M(ntng 
For cost summary, see Table 2. 

Qce Drschacge Term foal, on-Shore Transportatton <~ilw:.Q'.. 
Ptpel toe, Waste s1uccy Prpel lne and Roads and RatJways> and 
Macrae Support QperatJons 

The whole transportation operation requires equipment and 
facil !ties necessary for transporting nodules from the mlne
shlp(s) to the processing plant, crew and suppl les from a port 
facll lty to the mine-ship, waste from the processing plant to a 
disposal site, and suppl les to and products from the processing 
plant. The first component, transportation of nodules to the 
processing plant, assumed to be on the West Coast of the United 
States, requires a fleet of ore transport vessels. The 
requirements for this fleet are discussed below In the section 
on ocean transportation requirements. Other necessary elements 
Include a dedicated port facll lty In a developed port on the US 
West Coast near the processing plant and a slurry plpel lne 
system for transporting the nodules from the port facll lty to 
the processing plant. 

A high-speed supply vessel based at a second port facll lty 
located nearer the mine-site, possibly In Hawal I, provides the 
mine-ship with fresh crew and suppl les In addition to those 
carried outbound by the transport ships to the miner. This 
alternate port facll tty serves as a logistics base for the mlne
shlp(s), Its supporting vessels, and the research vessel(s). 

A cost estimation Is made for a slurry plpel lne capable of 
transporting 4,500,000 wet nodules over a distance of 25 miles 
and a height difference of 1,200 feet. The design methodology 
for such a slurry plpel lne Is not wel I establ !shed and the power 
and cost calculations should be regarded as a first 
approximation. The plpel lne cost Is derived from costs of 
existing plpel Ines. The slurry plpel lne land cost Is evaluated 
by summing the direct land cost and the surveying and 
preparation costs. A 50 foot right-of-way Is assumed. The 
operating costs are divided Into energy, labor and maintenance 
cost. 

The disposal of process wastes In ponds requires the use of 
a waste slurry plpel lne system. This plpel lne, very similar to 
the nodules slurry plpel lne, Is a closed loop system with slurry 
water being recycled to the processing plant for re-use. The 
system requires slurry and decant piping, slurry and decant 
pumps, a slurry water storage tank(s), and right-of-way for the 
plpel lne and land preparation. The plpel Ines are steel units 
with pumping and recycled water storage facll ltles located at 
the processing plant. 

The waste slurry plpel lne differs from the port to 
processing plant plpel lne because In this case the particle 
average size is 100 microns. The distance to the waste site Is 
assumed to be 60 miles. A height difference of 1,900 feet was 
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Table 2 

MIN ING COSTS 

CAPITAL COST SUMMARY 

(In mil I Jons of 1980 US dol tars (per mine-ship)) 

Equipment and Suppl Jes Hand I Ing 

Nodule Pumping System 

Dredge Pipe 

Collector 

Ore Hand I J ng 

Mlneshlp 

TOTAL 

OPERATING COST SUMMARY 

(In mll I Ions of 1980 US dollars> 

Maintenance and Repairs 

Crew Salaries and Costs 

Fuel Costs 

Insurance and Lay-Up 

TOTAL 

TOTAL CAPITAL OOST FOR TWO MINESHIPS 

TOTAL OPERATING COST FOR TWO M1INE-SHIPS 

391 

17.05 

12.40 

19.60 

3.50 

10.20 

90.37 

$153.12 

15.37 

9.94 

4.68 

2.80 

$32. 79 

$306.24 

$65.58 



taken Into account. The cost methodology Is also slmrlar to 
that of the port to processing plant slurry pipe! lne. 

Also provisions for roads and/or ral l I Ines to transport 
personne l, suppl les, and products to and from the various 
facll !ties mentioned above must be made where necessary. Both 
the access roads and the rail spur I lne require the purchase of 
right-of-way land. The land must be surveyed and prepared 
before pavement or tracking can be lnstal led. 

Cost fs+lma+es for These Sectors 
Capital and operating costs for the ore discharge terminal, 

estimated at $22.87M and $3.19M respectively, are summarized In 
Table 3. Costs for the research and supply vessels and the 
support marine termlnal are summarized In Table 4. 

The nodule slurry pipe! lne Is estimated at a capital and 
land cost of $11.29M and an annual operating cost of $3.2M 
(Table 5). The figures tor the waste slurry plpel lne are found 
In Table 6. The actual cost wll I depend significantly on the 
specific location chosen. For this purpose costs of roads, 
access roads, and right-of-way land at $2M were chosen as 
tentative prel lmlnary estimates assuming that no major road 
construction wll I be necessary. 

Processing 
In this study the recovered nodules are processed using a 

reductlon/ammonlacal leach technique resulting In the recovery 
of nickel, copper and cobalt as marketable products. This 
recovery technique Is modeled for II lustratlve purposes and does 
not necessarfly reflect the exact system that any partlcular 
consortium might employ. 

The processing plant Is located on the West Coast of the 
United States to al low easy access to the anticipated mine-site. 
The plant Is sited In an area which can provide the electrical 
power, manpower, air and rafl transportation, publ le roadway 
network, and other such requirements necessary for a nodule 
processing facll lty. In addition, the processing plant Is built 
as close to the ore discharge port facll lty as economically and 
pol lttcal ly feasible. 

Equipment used In this process is grouped Into functional 
units, subsectors, to facll ltate capital cost estimation. The 
Materials Storage, Hand I Ing, and Preparation subsector ensures 
that the bulk raw materials are del lvered to the process stream 
In the appropriate form at the proper rate. The Nodules 
Reduction and Metals Extraction subsector first prepares the 
nodules for release of the valuable metals (reduction) and then 
leaches out these metals with an ammonia llquor (extraction). 
The Metals Separation uni t separates the valuable metals from 
each other by selectivel y extracting each dissolved metal out of 
an organic medium. The Reagent Recovery and Purification 
subsector washes the valuable reagents and metals out of the by
products of various operations and prepares those reagents for 
recycl Ing. The Metals Recovery and Purification subsector 
produces marketable metals and mater lals from the products of 
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Table 3 

ORE DISCHARGE TERMINAL COST SUMMARY 

(In mil lfons of US dol Jars) 

ilEM 

Capital Cos+ 

Land 

Site Development 

Bull dings 

Piers and Cranes 

Dredging 

Fuel Pipe! Ines 

Slurry Discharge and Piping 

Nodule Storage Basins 

Water Recycl Ing Tankage 

1IfM 

M&R 

Labor 

Utl I I ties 

Insurance 

Tax 

Leases 

TOTAL 

TOTAL 

393 

0.87 

1.32 

10.96 

1.48 

0. 11 

5. 73 

l.65 

0.75 

$22.87 

QPERATING 
.co.srs. 
1.23 

.95 

.25 

.23 

.23 

.30 

$3.19 



Table 4 

RESEAROi AND SUPPLY VESSELS AND 

SUPPORT MARINE TERMINAL COSTS 

COST SUMMARY (BASE CASE) 

C In ml I I Ions of 1980 US dollars) 

CAPITAL COST 

Research Vessel (Chartered) 

Supply Vessel 

Marine Terminal (Leased) 

OPERATING COST 

Research Vessel 

TOTAL 

Supply Vessel C Including hel lcopter) 

Marine Terminal 

Crew Training 

TOTAL 

394 

1 .80 

$1.80 

3.50 

0.80 

0.38 

0.20 

$4.88 



Table 5 

NODULE SLURRY PIPELINE CX>ST SUMMARY 

( I n m II I Ions of l 983 US do I I ars) 

Capltal Cost 

Operating Cost 

Land Cost 

Table 6 

WASTE SLURRY PIPELINE COST SUMMARY 

(In mll I Ions of 1980 US dollars) 

CAP I JAL COST 

Waste Pl pel I ne 

Land Cost 

TOTAL 

22.40 

0.96 

23.36 

395 

10.89 

3.20 

0.40 

OPERATING 
.co.s.r 
4.48 

o.oo 

4.48 



the metal separation subsector. The Plant Services component 
provides many of the support operations needed to operate the 
process. 

The processing plant site requires about 500 acres of land. 
About 25 percent of this land Is al located to nodule storage and 
decant ponds; coal, I lme and I lmestone storage areas; and a 
plant run-off and emergency waste storage area. Some addltlonal 
75 acres are occupied by the major processing equipment, 
lncludlng the thickeners, and the remaining acreage Is used as 
plant boundaries and as yard spaces for fact I ltles such as the 
rall system. 

Cos+ Estimates toe Processing 
Capital cost estimates for the processing plant are based 

on the description of the reductlon/ammonlacal leach process in 
Dames and Moore {1977) [4]. Table 7 shows the fixed capital 
Investment estimates for each of the six subsectors and the 
land. 

In addition to capltal costs, the processing plant also 
Incurs annual operating costs. These are based on a three
shift, 24-hour-day, 365-day-year operation. Down times for 
maintenance and repairs wll I result In a ful I production 
schedule equivalent to 330 days per year. 

Table 8 summarizes the annual operating costs. The 
materials and suppl les and uttl lties fuel costs are estimated on 
the basis of energy and materials balances developed In Dames 
and Moore (1977). The labor cost Is based on the assumption 
that the plant wll I employ 500 people lncludlng operating, 
maintenance, supervision, general plant, and administrative 
personnel. Capltal related charges, which Include machinery 
replacement costs, Janitorial, and Insurance premiums, are 
estimated as a percentage of the total fixed capital Investment. 
The total annual operating cost Is about $99.6 mil I Jon. 

Waste DJsposal 
The slurried tall lngs are contained In Impermeable slurry 

tall lngs ponds. These tall lngs ponds are constructed at a waste 
site located as close to the processing plant as economically 
and environmentally possible. The distance from the plant to 
the waste site ls probably less than 100 miles. 

Essentially, this tall lngs disposal method consists of 
constructing earth embankments, behind which waste materials are 
deposited In slurry form. The embankments can be either a total 
enclosure or a cross valley or side hl l I type. For this 
analysis the total enclosure technique Is assumed to be 
employed. The tall lngs are transported to the disposal area In 
a slurry pfpel lne and deposited Into the lmpoundment through a 
series of distribution pipes and spigots. The waste slurry 
settles In the ponds to higher sol Ids contents and excess 
transport water Is decanted off and recycled to the plant for 
re-use. The design of the tall lngs embankment wll I be such that 
ft Is stable under both static and dynamic loadlng conditions 
and capable of handl Ing floods. It wll I also be designed so 
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Table 7 

CAPITAL COST SUMMARY FOR PROCESSING SECTOR* 

(In mil I Jons of 1980 US dollars) 

EIXED CAPITAL 
INVESTMENT 

Materlal St orage, Hand I Ing and Preparation 

Nodules Reduction and Metal Extraction 

Metals Separation 

Reagent Recovery and Purification 

Metals Recovery and Purification 

Plant Services 

Land 

TOTAL 

76.8 

51 .5 

45.0 

45.5 

95. 1 

134.3 

1.0 

$449.2 

*For a plant processing 3 mll I ton short tons of dry 

nodules per year using a reductlon/ammonlacal leach 

technique. 

The total fixed capftal Investment for the 

processing plant Is $449.2 mll I lon. 
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Table 8 

ANNUAL OPERATING PROCESSING COST SUMMARY 

(In thousands of 1980 US dollars) 

Materials and Suppl Jes Costs 

Utll fttes and Fuel Costs 

Labor Costs 

Capital Related Charges 

Total 

398 

3,990 

47,520 

16,680 

31,430 

99,620 



that seepage through the pond bottom and embankments Is 
control led by using Impermeable synthetic I lners and/or 
compacted Impermeable clay I iners if this type of material is 
chosen. 

For one year's productions of wastes from a three-metal 
plant, a tall lngs pond of about 65 acres ls required tor 
tall lngs which accumulate to a depth of about 40 feet. However, 
this size can vary depending on the local evaporation rate at 
the waste site and t he density to which the slurry settles. 
Based on the above figures, the total waste disposal land usage 
tor a 25-year project Is about 1,700 acres. 

Cost Estimates tor Waste Disposal 
For the basic set of assumptions, estimated costs are as 

set out In Table 9. 

Genera l and Administrative Costs 
The general and administrative CG&A) costs sector contains 

expenditures for leasing the consortium's headquarters, 
regulatory comp I lance costs, and testing for the plant, mine
ship and transport system. 

Leasing costs for the consortium headquarters are assumed 
to total $22M dur i ng the Investment period and $4M per year 
during production. Regulatory compl lance expenditures are 
presently assumed to be zero, although flexlbll lty Is provided 
to substitute a positive amount. All testing costs are one-time 
costs Incurred In the last year of th e Investment period. These 
costs are thus capita l lzed. There are no related operating 
costs. Total expenditures tor testing the plant, mine-ship and 
transport system are assumed to be $66.2M. 

Working capital Is specifi ed In the model as a set 
percentage of ful I production operating costs. At present this 
factor Is equal to 3.5 percent or approximately $75M. 

OCEAN TRANSPORTATION CX>NSIDERATIONS 

The nodu les wil I be carried from the mine-ship to the 
dedicated port facl l lty by a fleet of equal-sized bulk ore 
carriers. The makeup of this fleet, Its capital cost and 
operat ing cost wll I vary markedly with the distances required to 
be covered and the operating characteristics of the port to 
which the nodules wl l I be borne. The analyses below examine 
some of these aspects. 

At least two of these transpor t ships are provided In the 
system to minimize vulnerabll lty to total stoppage. Their size 
and number Is governed by draft restrictions In the dedicated 
port and any other ports of call, the distance from the mine
site to that port, the nodule load to be serviced and the delay 
time associated with transferring the nodules and mane,uverlng 
the vessel both at sea and In the port. Additionally, the 
number of mine-ships required Is reflected In the size and 
number of ore carriers utll !zed, thus underl lnlng the 
Interdependence between mine-ship and transport sizing and 
design procedures. 
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Table 9 

WASTE DISPOSAL COSTS BASE CASE 

(In mil I Ions of 1980 US dol Jars) 

CAPITAL AND LAND COSTS 

Land Cost (25 years) 

Landfll I and Decant Pond 

Equipment and Auxll lary 

Survey Ing 

Three lnltlal Ponds 

OPERATING COSTS 

FIRST AND SECOND YEAR 

0 Ponds 

Total 

Power, Materials and Suppl Jes 

Labor 

TOTAL 

THIRD AND SUBSEQUENT YEARS 

I Pond 

Power, Materials and Supplies 

Labor 

TOTAL 

400 

3.25 

1.50 

0.50 

o. 13 

9.90 

15.28 

o.oo 

0.30 

0.30 

0.60 

3.30 

0.30 

0.30 

3.90 



The ore transport vessels are designed to carry a dewatered 
slurry of whole nodules. These vessels are fitted with a 
manifold and piping system for receiving the slurried nodules 
from the mine-ship and distributing ft to the respective holds. 
The slurry holds In the ore carrier are hopper shaped with 
smooth sfdes to expedite cargo removal. Slurry water in the 
holds is decanted. 

Fuel for the miner Is stored In dedicated storage tanks, 
with provisions for pumping these suppl les from the transport to 
the mine-ship through a flexible, floating unb l l ical. 
Additionally, special equipment must be developed to al low the 
mine-ship and transport vessel to transfer nodules and fuels. 
This equipment might Include dynamic posit ioning equipment for 
the ore transport (the mine-ship Is assumed to be dynamically 
positioned as wel I), some type of towing system where the mine
ship tows the transport during transfer operations, or possibly 
a combination of the two. The design of this Interactive system 
Is conducted during the R&D period. 

When the ore transport vessel reaches the port facfl fty, 
the nodules are removed from holds by portable, dockside slurry 
unfts. However, as an alternative, the ore carriers can be 
fitted with thefr o«n Internal unloading system. Such a system 
Is similar to that employed by the mine-ship. Water Jets 
located in each hold of the vessel are directed into the stowed 
nodules, thus slurrylng the ore whtch then flows into a 
col lectlon sump under each hold. Slurry water Is added to 
attain the proper mix for pumping the nodules to a shoreslde 
holding pond. 

If ocean dumping Is selected as a viable means for the 
disposal of tall lngs from the processing plant, slurry discharge 
ships could be used. This option results tn the use of larger 
slurry transport ships In combination with disposal barges for 
handl Ing the excess wastes. The larger transport size results 
from the extension of port ttme for these vessels to load 
outbou nd tall l ngs for disposal. The waste slurry Is pumped 
overboard by the ship's equipment while the ship Is underway -
at ful I speed In deep water -- and enroute to the mlne-sfte. 
This alternative assumes that the discharge of wastes at sea 
wll I be permlsslble. 

A specfal shallow ship design may be used when required to 
reduce the total number of ships. This shallow design al lows a 
draft reduction up to 10 percent over a conventional design. 

The capital and annual operating costs presented here are 
for a transportation scheme that handles a total of 4.5 mil I Ion 
tons of wet nodules per year. As mentioned, the transport 
vessels are similar to ore carriers due to the specific gravity 
of the decanted slurry. Ore carriers are deadwelght I lmlted 
vessels and in accordance with the scenario -- they are 
I lmlted In size by the draft restriction of the port. Further 
assumptions are as fol lows: 

- The number of mine-ships used In the marine transportation 
program Is fixed and equal to two. 
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- Each mine-ship ls serviced by an equal number of transport 
ships. 

- Those transport ships are assumed to be equal In size. 
- The transport ships are travel Ing between one mine-ship and 

the port termlna l. A round trip which Involves both mine
ships Is not considered. 

The marine transport sector Inc ludes al I systems required to 
carry the nodu les from the mine-ship to the port. Speclal 
preparations and facll ities necessary to accommodate the 
transport vessels at port are Included In the ore discharge port 
sector of the model. 

N1wbec aod Cbacacterls±Jcs of Oce Transport Shfps 
Since the number and size of ships has a significant 

Influence on the costs of the transportation sector these 
characteristics shoul d be determined with considerable care. In 
this study a submode ! based on a simple algorlthm was developed 
for this purpose. It takes Into account the distance fr om port 
to site, the annual nodule tonnage, and the port restriction. 
Other factors are the ship speed, wh ich may be changed for fuel 
effic iency, the number of annual operating days, the transport 
efficiency, and the time to load and unload the nodules. 

For the basic set of assumptions In this study, In addition 
to the 4.5M net short tons, It Is further assumed that the 
distance between port and mine-ships Is 1,750 miles. The number 
of ships satisfies the draft restriction at the port and the 
vessels are loaded at least 80 percent for therr capacity, but 
not more than 90 percent. For the base case, 300 operating days 
are assumed, a port draft of 40 feet, and loading time of 24 
hours. The port draft Is rather restrictive for the sites 
considered so that the sizing of vessels al lows up to 10 percent 
changes for draft I lml ted operation. 

The average trip duration between mine-site and port equals 
the time required to travel both ways, plus the time to load and 
unload the cargo, plus port delays. An estimated 20 hours are 
required for loading the transport ship so the total delay time 
Is estimated at 48 hours per round trip. 

It N denotes the number of transport ships, DWT the 
deadwelght, U the ship speed In knots, 05 the distance between 
site and port In miles, and Q the annual nodule tonnage In net 
tons, then the number of ships Is the smallest Integer equal to: 

2 * D5 
Q ____ + 48 

N 
0.9 * DWT * 300 * 24 Hr/day 

Based on the above assumptions for the base case, four transport 
ships are required with a DWT of 44,700 tons each. Their 
characteristics are given In Table 10. 
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Table 10 

PRINCIPAL CHARACTERISTICS -- TRANSPORT SHIP 

Length (BP) = . 631 Ft. 

Beam 97 Ft. 

Depth = 52 Ft. 

Draft = 38.3 Ft. 

Cb = 0.82 

/J,, 55.000 Tons 

DWT = 44,700 Tons 

Light Ship = 10.300 Tons 

Engine Speed 15 Knots 
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Other sets of assumptions are examined below. 
The sizing procedure described by Watson [5] Is used to 

obtain the principal dimensions of the vessel and the various 
weights and manhours required, also satisfying the 
considerations on the number of shlEs· A 10 percent change 
al lows for restricted draft operation [6J. 

It should be noted that the nodule storage capacity of the 
mining vessel Is selected as the mfnlmal capacity capable of 
handl Ing the given transport vessels plus a 25 percent margin. 
The mining sector calculatlons therefore fol low after the 
transportation calculations. 

As wit I be developed below, the total capital cost for four 
transport ships of 44,700 DWT Is $200.88M. The annual operating 
cost tor the base case with a 180 Centlstroke Diesel fuel at a 
price of $158/ton Is $22.08M. 

Capital Cost Estimates 
The ships that transport the nodules are simi lar to ore or 

bulk carriers, given the specific gravity of the nodules. A 
large number of such ships have been constructed and an 
abundance of data exist. For this reason, the present study 
uses data from existing ships In a generic form to al low the 
user to vary some parameters and to update the costs simply by 
making Input changes to the computer program for this submode!. 
Thus, In this model the total capital cost for the transport 
ships Is based on direct estimations of labor, material, 
overhead and slurry system costs, al I for US construction. This 
direct cost estimation has the advantage of providing the 
flexlbll lty to evaluate the Influence of changes In such 
parameters as labor, price of steel, and efficiency of shipyard 
on the total capital cost. Other sources of uncertainty are the 
variations between cost price and market price for the transport 
ships. 

The cost estimating for the transportation sector proceeds 
by dividing the ore-ships Into five subsectors and stll I further 
Into sub-subsectors. These correspond to functional working 
units for which costs can be derived. They are shown In Figure 
3. A capital cost summary Is shown In Table 11. It ls 
desirable to keep these units as large as possible, but 
sometimes the equipment arrangement mandates that smal I units be 
used. 

The ship price Is for US ship construction. The price Is 
estimated by direct calculation of the labor and material costs 
and wll I therefore be sl fghtly different from the actual market 
price. This ship size Is estimated using methods s uggested by 
Watson [7]. 

The labor and material costs are estimated from Carreyette 
[8] modified for US construction. The methodology traces back 
to Benford [9]. The cost of labor Is taken as $15 per manhour. 
The overhead costs are taken as two-thirds of the labor costs. 

A profit margin of 10 percent ls used, which Includes 
actual profits, Insurance costs, and owner expenses. Cost 
estimation data were used from Fl lpse [10] and Andrews [11] In 
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Table 11 

MARINE lRANSPORT CAPITAL COST SUMMARY 

(per 44,700 DWT transport ship) 

Ship, Nodule Transport 

Hui I Structure 
Materials 
Labor 
Overhead 

Outfitting 
Materials 
Labor 
Overhead 

TOTAL CAPITAL 
OOST 

c S ro II I ton> 

3.80 
9.40 
5.60 

4.42 
4.94 
3.29 

Hui I Engineering: (Included In Hui I Structure) 

Propulsion Machinery 
Materials 
Labor 
Overhead 

Profit 

Slurry, load System 

Fuel, Water and Suppl les Storage 
and Transfer Equipment 

Special Equipment Necessary for At-Sea 
Coupl Ing With Miner 

TOTAL FIXED CAPITAL INVESTMENT 

TOTAL CAPITAL COST OF FOUR lRANSPORT SHIPS 
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6.37 
3.96 
2.64 

4.34 

1 .16 

0.30 

$49.22 

$196.88 



Figure 3 

MARINE TRANSPORT 

SHIP(S), HULL (MAIN TRANSPORTS, GEARLESS) 

Hui I Structure (Includes materials, labor, overhead, and 
mlscel laneous Items. 

Outfitting (Includes materials, labor, overhead, and 
mfscel laneous Items. 

Hui I Engineering (Includes materials, labor, overhead, and 
mlscel laneous Items. 

Propulsion Machinery (Includes materials, labor, overhead, and 
mtscel laneous Items) 

SLURRY LOJIDS & DISOiARGE EQUIPMENT 

Deck Piping and Manifold System (for receiving nodule slurry 
from mlneshlp) 

Dewaterlng Pumps and Piping for Each Hold 
Reslurrylng Equipment 

FUEL, WATER, AND SUPPLIES STORAGE AND TRANSFER EQUIPMENT 

Miner Fuel Dedicated and Piping 
MlnFuel Pumps and Piping 
Miner Fresh Water Dedicated Storage Tank(s) 
Miner Fresh Water Pumps and Piping 
Deck Crane for Handl Ing Slurry, Fuel, and Water Umbll lcal for 

Mlneshlp 

SPECIAL EQUIPMENT NECESSARY FOR SEA OOUPLING WllH MINER 

To be developed; Includes navigation and control equipment for 
transport-miner Interface 

AT-SEA DISPOSAL EQUIPMENT 
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addition to the references mentioned above. The overal I results 
are comparable with those cited In note 11. 

Ship Hu i I 
The nodules have a specific gravity of two; thus an ore 

carrier or bulk carrier configuration must be used. Dedicated 
tanks to transport fuels and water to the mine-ship are up to 15 
percent of the DWT capacity. Additional pumps and piping are 
needed tor slurry handl Ing, dewatering and decanting, and sea 
water hand I Ing. Using matertal prices, labor costs, and 
overheads appl !cable to US construction, the cost of the hul I Is 
obtained as outl tned by Carreyette [12] and Benford [13] 
outfitting and hul I engineering components are Included. 

The Serles 60 are used to obtain estimates of the 
horsepower required. For the base case the engine's maximum 
continuous rating ts 116,850 HP. Cost estimation fol lows Watson 
and Carreyette [14]. A direct drive dtesel engine using diesel 
180 Centlstroke ts assumed. 

Slurry Loading System 
The nodules are loaded on the transport vessel In slurry 

form without prior grinding. The nodules are first dewatered 
from the bottom of the hold and subsequently decanted to about 
90 percent sol Ids. When In port the load l s fluldlzed by using 
water jets and subsequently pumped to the port terminal. 

A pumping capacity of 5.000 tons of slurry per hour for a 
100,000 DWT ship ts reported and a I lnear decrease of this 
capacity Is assumed for the smaller vessels [15]. 

The cost of the slurry loading system ls estimated as a 
I I near function of deadwelght. The fol lowing equation was 
obtained using existing data: Cost= 556,700 + 13.3 * DWT [16]. 

foal, Water, and Suppl Jes Storage and Transfer Equipment 
The costs of the miner's fuel and fresh water pumps and 

piping and the deck crane are also added to the ship cost . Data 
from Andrews were used [17]. 

Special Equipment for At-Sea Gaupl Iog Wttb the Miner 
A major part of the navigation and control equipment 

necessary for at-sea coupl Ing between the miner and the 
transport ship Is Included In the mining sector. The at-sea 
transfer of cargo requires further Investigation and the costs 
are tentative. Data from Andrews [18], Fl lpse [19], and 
Halkyard [20] were used. At-sea disposal equipment ls not 
considered In the base case. 

Operating Costs Estimates 
The annual operating cost for the transport sector has been 

divided Into the fol lowing costs: crew salarles, maintenance, 
Insurance, fuel, port charges, and lay-up charges. Empirical 
data obtained from the Industry were used to estimate these 
costs. The salaries of the crew and the price of fuel are the 
most Important parameters, which can change the operating cost 
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slgnlflcantly. 
Table 12. 

A summary of annual operating costs Is shown In 

Crew Salaries 
The total number of crew Is determined as a function of the 

DWT of the transport ship: 

DWT 
30,000 
40,000 
55,000 
70,000 
85,000 

Number of Crew 
28 
29 
30 
31 
32 

Annual salary per crew member= 60.260 + 0. 15 x DWT. 

Maintenance 
The maintenance cost of the transport ship with a slow 

speed dlesel ls assumed to be a function of maximum continuous 
engine rating and DWT [21]. The maintenance cost of the slurry 
system Is assumed to be 10 percent of the capltal cost of the 
s I urry system. 

Insurance 
The Insurance cost Is a function of the DWT and the capltal 

cost of the ship [22]. 

Fuel Cost 
The fuel and lubrication cost tor a slow speed dlesel 

engine can be calculated as: 

24 
Fuel price per day= sfc x MCR x cbc x 

sfc Special fuel (lubrlcatlon oll) 
consumption per day Cgr/Hph) 

MCR = Maximum continuous engine rating 
cbc Price per metric ton 

1,000,000 X 1.2 

As specific fuel consumption estimates, the fol low Ing were 
selected: 

Special fuel consumption main engine= 155 gr/HPh 
Special lubrlcatlon oll consumption = 0.93 gr/HPh 
Speclal fuel consumption auxll larles = 165 gr/HPh 
Speclal oil consumption auxll larles = 1 gr/HPh 

The power used by the auxll larles Is assumed to be 4 
percent of the maximum continuous rating of the main engine. 
The assumption Is made that In port the auxll larles are 
operating continuously and that for loadlng at sea 40 percent of 
the mai n power and the auxll larfes are operating. 
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Table 12 

ANNUAL OPERATING COST SUMMARY 

PER 44.700 DWT TRANSPORT SHIP 

C I n m 11 11 ons of 1980 US do I I ars) 

Crew Cost 

Maintenance Cost 

Insurance 

Fuel Cost 

Port Charges 

Lay-up Charges 

MI see I I aneous 

TOTAL 

TOTAL OPERATING COST FOR FOUR TRANSPORT SHIPS 

409 

1.94 

0.50 

0.58 

2.24 

0.13 

o. 13 

0.00 

5.52 

$22.08 



Par+ Cbacges 
Port charges are calculated from I fnear regression of 

available data: 

Port charges first day = 1650 + 0.078 DWT$ Port charges 
second day= 133 + 0.0267 DWT$ 

I a¥-YP Charges 
Lay-up charges are taken as a percentage of the normal 

operating charges [24]: 

300 Operating Days 
Lay-up charges 

365 

x (0.1 labor+ 0.75 Maintenance+ 0.25 Insurance) 

Impacts on Costs of Changed Transpoc+at!on Assump+tons 
Changing the assumptions underlying the transportation 

sector of the model wfl I change the cost estimates, sometimes 
dramatically. The program written to evaluate the cost of the 
transportation vessels can handle changes In the basic Inputs of 
distance between port and mine-site, port draft, the number of 
operating days per year, and port time. 

Two variables, distance between port and mine-site and port 
draft, ti lustrate the sensitivity of costs to such basic inputs. 
The distance 
between port and mine-ship may vary between 1,700 and 3,500 
miles depending on the site selected. A different 
transportation schane Is to be selected tor each case. Also the 
input of the port restriction can be directly assessed. 

As Table 13 Indicates, an Increase of 15 feet In the draft 
of the port for the processing plant permits an Increase In the 
size of the ships while decreasing both the total capital and 
operating costs by a substantial amount, especially when the 
distance from mine-site to port Is Increased from 1,750 to 2,500 
miles. The Indicated size of the ship when a 50 feet port is 
available Increases threefold, cutting the number of ships from 
6 to 2 with dramatic cost reduction. 

Summary of Co~ Estimates 
The capital and operating cost estimates for al I the 

sectors of the model, as outl lned In the prior sections, are 
summarized In Table 14. 

It should also be noted that the storage capacity of the 
mine-ship must be selected on the basis of the transport vessel 
deadwelght, so that the Impact of changes In the Inputs above on 
the mining sector costs Is substantial. 

FINANCIAL ANALYSIS 

The financial analysis part of the model Integrates cost 
information developed In the preceding sectors with the revenues 
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Table 13 

OCEAN TRANSPORTATION VARIATIONS SUMMARY OF RESULTS 

Draft Restriction (Feet) 35 40 50 

Distance (N. Miles) 1,750 1,750 1,750 

Number of Ships 4 4 2 

DWT 44,700 44,700 89,300 

Total Capital Cost (M$) 205.2 195 .5 139.2 

Total Annual Cost CM$) 22.6 22.0 15.4 

Draft Restriction (Feet) 35 40 so 

Distance 2,500 2,500 2,500 

Number of Ships 6 4 2 

DWT 41,400 62,000 t 24,000 

Total Capital Cost CM$) 292.7 237.8 169.0 

Total Annual Cost CM$) 32.9 26. 1 18.9 
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Table 14 

SUMMARY OF CAPITAL OPERATING OOSTS BY SECTORS 

CI n ml 11 tons of US do ll ars) 

ANNUAL 
CAPITAL OPERATING 

SECTOR OOSTS OOSTS 

Preparatory Prospect i ng Cap Ital I zed Expensed 
and Exploration and 
Research and Development 30.00 142.0 

TOTAL 142.0 

2 Mining 306.24 65.58 
3 Transport 200.88 22.20 
4 Ore Discharge Termina l 22.87 3 .19 
5 Onshore Transportation 36.65 [a] 7.68 
6 Processing 449.10 99.60 
7 Waste Disposal 15.28 [b] 3.90 [c] 
8 Marine Support 1.80 4.88 
9 General and Adm inistrative 

Admi nistrative 88.20 4.00 
10 Continuing Preparations .oo 6.00 

TOTAL 1,121.02 217 .03 

[a] Slurry plpel lne: capital cost 10.89 
land • 40 

Water slurry pipe! lne: cap. cost 22.40 
land .96 

Roads and railroads 2.00 

[b] Capital cost 12.03 
Land 3.25 

-------
TOTAL 36.65 

[c] First and second year 0.60 
Al I subsequent years 
except last 3.90 
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expected over the anticipated I lfe of the ocean mining 
operation. Assumptions about project timing, Investment 
schedul Ing, debt financing, and annual tax I labil lty are 
incorporated in this part of the program. These assumptions 
permit the mode l to project annual net cash flows. Taking the 
projected annual net cash flows over the project's I lfe, the 
model estimates the econom ic return of the ocean mining 
operation using various standard financia l measures. For this 
study, three measures of profitabll tty are calculated: net 
present value using adjusted present value methods, Interna l 
rate of return, and simple payback. 

In many Instances highly uncertain econan lc conditions 
require a degree of healthy skeptici sm toward many of the 
assumptions underlying the econcmlc analysis of deep ocean 
mining. Perhaps the most uncertain are the price projections. 
In a draft analysis of metals prices (November 25, 1980) Dr. 
Larry Rogers of NOAA 1s Marine Minerals Divi s ion notes that: 

For many commodities, price forecasting Is fraught 
with difficulties. Under the rapidly changing 
conditions which characterize today's International 
econanlc environment, the task of price predictions 
becomes even more dlfflcult. Because the future Is 
uncertai n, as wel I as for other reasons related to 
prediction models, price forecasts for the value 
metals in manganese nodu les may not be expected to 
exhibit a high degree of accuracy. 

However, tor use In this study price projections tor 
copper, cobalt, and nickel must be developed for approximately 
the next forty years. A review of recent studies reveals 
estimates ranging from - 2.1 percent real price growth for cobalt 
[25] to approximately +2.2 percent real growth for metal [26]. 
Simple I I near regression of historical data for the past 
nineteen years yields similar results. 

Therefore, for the purposes of this study, we have assumed 
the fol I ow Ing pr Ices as 11centra I va I ues. 11 

Metal 

Cobalt 
Copper 
Nlckel 

Yield (mil I Ion lbs.) = Level of Production x 
Metal Content x Recovery Efficiency 

8.64 = 3MDST x 2,000 lbs./DST x 0.24% x 60% 
74.10 = 3MDST x 2,000 lbs.JOST x 1.30% x 95% 
85.50 = 3MDST x 2,000 lbs./DST x 1.50% x 95% 

Production Is assumed to be zero until start-up of 
canmerclal operations In year 22 when production scale Is 50 
percent for one half year. Beginning In year 23, production Is 
ful I sca le (100 percent). 

The model next translates annual gross revenues Into net 
cash flow, taking US tax and other factors Into consideration, 
as indicated In Table 15. 
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Table 15 

NET CASH FLOW ESTIMATION SUMMARY 

Annual Gross Revenues 
Annual Operation Expenses 

Operattng Proftt (Gross Margtn) 
Deprecratlon Expense 

Earnings Before Interest and Taxes 
Interest 

Earnings Before Tax, Credit, and Deductions 
Depletion, Tax Loss Carry Forward, and Revenue Sharing Tax 

Earnings After Tax Before Investment Tax Credit 
(Taxable Income) 

Corporate Income Taxes 

Earnings After Tax Before Investment Tax Credit 
+ Investment Tax Credit and Foreign Tax Credit 

Next Income 
+ Non-cash Expenses (depreciation, depletton, tax 

loss carry forward) 

Net Cash Flow 
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Eioaocial Measures Used in This Analysis 
Three measures of economic return are used In this chapter: 

adjusted present value (APV), Internal rate of return CIRR), and 
simple payback period. These measures of return are computed 
using cash flows described above. 

The APV Is calculated using a preselected discount rate 
that Is considered appropriate to the specific risk Inherent In 
the project [27]. In a pioneer venture that Is highly 
influenced by uncertain lnternatlonal law and variable economic 
circumstances, this 11 rlsk-adjusted 11 discount rate Is especlal ly 
difficult to estimate accurately. To al low varying estimates of 
uncertainty, a range of asset discount rates around a "central 
value" of 6 percent (real) was selected. The APV of the project 
was calculated at each of these discount rates and Is presented 
below both In tabular and graphical form. Throughout the 
analysis, a 50 percent debt: equity structure Is assumed. In 
addition, the standard US graduated corporate Income tax schane, 
as of Spring, 1981, Is used to calculate tax payments and debt
derived tax shlelds. Other assumptions are as shown In Table 
16. 

The IRR Is defined as the discount rate at whlch the APV of 
the project Is equal to zero. A useful means of presenting the 
return of a project Is through the APV-dlscount rate graph [28]. 
These graphs portray the change In present value of a project as 
It ls evaluated at varying discount rates, Including that rate 
at which APV Is equal to zero, I.e., the project's Internal rate 
of return. 

Thi s study copes with uncertainties In several ways. Most 
basic Is the design of the model Itself, as the model permits 
the easy substitution of alternate values for most parameters 
should future experience or research provide Improved cost data. 
As part of the flnanclal analysis a more optimistic and more 
pessimistic set of assumptions Is considered. These are set out 
In Tab les 17 and 18. 

Economic Return ProJections tor the Base, Upside and Downstde 
Set of Assumption~ 

A project with the base set of assumptions described In 
this paper yle lds an expected Internal rate of return In real, 
non-Inf lated terms of 9.21 percent. This figure Is easily In 
excess of a "central value" discount rate of 6 percent, taken as 
a reasonable rate of real return. Table 19 presents the va l ue 
of the project when evaluated over the selected range of 
discount rates. 

Figure 4 presents the base case project's APV-dlscount rate 
graph. Accord i ng to th is slmpl If led analysis, the project from 
an Investor's perspective would appear to be profltab le, that 
Is, returning an adjusted present value of above zero. If an 
Investor's actual risk adjusted d iscount rate ls less than 9. 21 
percent, the project would be accepted. 

The upside case scenario assumes that current US law 
prevafls and that the prices obtained by the venture are the 
more favorable of those predicted (see Table 17). In addition, 
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Table 16 

SUMMARY OF ADDITIONAL VARIABLES FOR BASE SET OF ASSUMPTIONS 

Schedule: 
Initial delay 
Pre-production 
Pre-Investment delay 
Investment period 
Pre-production delay 

Costs: 
Capital 
Operating 
-- Base 
-- Average annual real growth 

Production (ful I scale): 
Ore recovery 
Ore assay 
-- Nickel 
-- Copper 
-- Cobalt 
Metals recovery 
-- Nickel 
-- Copper 
-- Cobalt 

Metals Prices: 
Price base 
-- Nickel 
-- Copper 
-- Cobalt 
Annual real growth rate 
-- Nlckel 
-- Copper 
-- Cobalt 

Corporate Factors: 
Debt/equity 
Interest rate 
Structure 

Regulatory Factors: 
Depletion 
-- Determination of deposit 
-- Nlckel percentage 
-- Copper percentage 
-- Cobalt percentage 
Tax rate 
Investment tax credit 
Revenue sharing trust fund 

International Regime: 
Revenue sharing 
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0 years 
16 years 
0 years 
6 years 
25.6 years 

$1,140.94 MM 

1 : 1 

233.00 MM 
0.00% 

3.0 MOST 

1 .29,C 
1 .09,C 
0.25% 

73.4 MM lbs. 
60.0 MM lbs. 

8.6 MM lbs. 

$3. 75/ I b. 
$1.25/lb. 
$5.63/ lb. 

0.0% 
0.0% 
0.0% 

6.5%, real 
Corporation 

Foreign 
14% 
14% 
14% 
46% 
1~ 

0.75% of gross return 

none 



Table 17 

UPSIDE CASE VARIABLES 

Metals Prices 

-- Nickel: $3.29/lb. base prJce, +1 .6% annual real growth 

-- Copper: $1.31/lb. base prJce, +1 .3% annual real growth 

-- Cobalt: $9.56/lb base prlce, +0.7% annual real growth 

Los Ffnanclal Arrangements (same as Base) 

-- Production: 5% Increased output tonnage 

-- Delays: none 

Caprtal Costs 

Absolute estimate: 25% less than base case 

-- Growth estrmate: 0 

Operating Costs 

-- Absolute estimate: 25% less than base case 

-- Growth estimate: 0 

Depletlon Allowance 

-- DomestJc deposit 

-- Percentage depletlon: 2'2$ NI, 15% Cu, 2'2$ Co 
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Table 18 

DOWNSIDE CASE VARIABLES 

Metals Price 

-- Nickel: $3.46 base price, 0% annual real growth 

-- Copper: $1.25 base price, 0% annual real growth 

-- Cobalt: %4.67 base price, +O.3% annual real growth 

Los Financial Arrangements 

-- Appl lcatlon Fee: $.5 MM, year 11 

-- Fixed charge: $1 MM annually during production, 
creditable 

-- Royalties: 2% first period, 4% second period 

-- Profit sharing: 35%, 42.5%, SO% first period 
40%, 50%, 70% second period 

Regulatory Delays 

-- Prelnvestment: 2 years 

-- Preproduction: 2 years 

Technologlcal Factors 

-- Production: 10% decreased output tonnage 

-- Delays: 1 year Intra-Investment 

Capital Costs 

-- Absolute estimate: 25% greater than base case 

-- Growth estimate: 1% annual real growth 

Operating Costs 

-- Absolute estimate: 25% greater than base case 

-- Growth estimate: 1% annual real growth 
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Table 19 

BASE SET APV EVALUATION 

Discount 
rate APV($MM) 

10 -11 .8 

9 4.6 

8 31 .8 

7 72.3 

6 135.9 

5 232.5 

4 378.3 

3 597 .6 

2 926.9 
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metals recovery Is Increased over the expected value by 5 
percent and al I costs are 25 percent under predicted levels. 
The deposit Is ruled domestic and thus a higher depreciation 
percentage ls al lowed. 

Under these conditions, the mining project would expect to 
receive a 21.96 percent rate of return. Obviously, the "upside" 
of this project ca n be very profitable. Table 20 present s the 
project's estimated values under the best case scenario. 

The economic return of the dow nside case scenario suggests 
the magnitude, In contrast to the I lkel !hood, of the downside 
risk i nherent In the project , given • that severa l detr lmenta l 
factors occur together. The Internal rate of return In this 
case has plummeted to -6 percent. It Is Interesting to note, 
however, that the direct cause of this drop Is the fact that 
only In the final year of the project, when working capital and 
equipment sa lvage value are recaptured, does the cash f low turn 
positive. In al I prior years the net Income Is negative. It ls 
questionable whether any corporation would continue to operate 
under such cond it ions. Thus, the usefulness of this case ls not 
to Indicate an expected return, but to II lustrate the tact that 
the uncertainties do present a very serious downside risk to 
this venture. Table 21 emphasizes the magnitude of this 
downside risk. Once again, the specific numbers obtained are 
not as Important as understanding the seriousness of the 
possible project failure. 

Sensitivity Analyses 
In addit ion to the a lternate scenarios examined above, 

several sensitivity analyses were made and reported In the 
study, using the MIT model's flexlbll lty In another way to cope 
with the uncertainties Involved In project i ng costs and returns 
of a non-existing Industry. The parameters changed were those 
Indicated In Table 22. Space considerations have suggested 
focusing only on two. 

The variances In IRR obtained when capital and operating 
costs were varied are shown In Table 23. 

A 25 percent error In revenue estimation Is entirely 
plauslble. Sensi t ivity analysis of plus or minus 25 percent 
conducted on gross revenues reveals the fol lowing APV range in 
Table 24. 

The resultant IRR's were 13.91 percent and 2.74 percent for 
the Increased and decreased revenues, r es pectively. As 
expected, the economic return Is highly sensitive to the level 
of gross revenue. 

CONCLUSIONS 

This paper summarizes the data and analyses found In A 
Pioneer Peep Ocean Mining Model, the report on the second 
Iteration of the MIT Deep Ocean Mining Model [29]. The 
Identified activities leading to commercial produc1"lon In deep 
ocean mining of nodules are found to stretch out over at least 
22 years from the time ser ious deve1lopment of the concept' began 
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Table 20 

UPSIDE CASE APV EVALUATION 

Discount 
rate APVC$MM) 

10 236.7 

9 328.0 

8 454.7 

7 631 .4 

6 878.9 

5 1227 .5 

4 1721 .2 

3 2424.8 

2 3433 .6 
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Table 21 

UPSIDE CASE AVE EVALUATION 

Discount 
rates APV($MM) 

10 -337.7 

9 -409.0 

8 -503.7 

7 -623 .3 

6 -755.2 

5 -969.4 

4 -1219.1 

3 -1542.4 

2 -1963.8 
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Table 22 

PARAMETERS VARIED IN SENSITIVITY ANALYSIS 

METALS PRICES 
+ 25% base price, al I metals 
- 25%,base price, al I metals 
+ 25% base price, each metal 
- 25% base price, each metal 
+ 1% + 2% annual real growth 
1980 average base price, 0% growth 
1980 average base price, 1% growth 
1980 average base price, 2% growth 

LOS TREATY 
Present treaty provisions 

TECHNICAL FACTORS 
-la,£ output tonnage, -5% costs 
+5% output tonnage, +5% costs 
+10% recovery efficiency 
-1 01, recovery ef f I c I ency 

DELAYS 
1 year delay, pre-Investment 
2 year delay, pre-Investment 
2 year delay, Intra-Investment 
1 year delay, pre-production 
2 year delay, pre-production 
1 year delay at al I three points 

CAPITAL COSTS 
Absolute estimate +25% base, -25% base 
1% annual real growth 

OPERATING COSTS 
Absolute estimate +25% base, -25% base 
1$ annual real growth 

DEPLETION ALLOWANCE 
No percentage depletion 
Domestic deposit percentage depletion 
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+25% 

-25% 

1% 

+25% 

-25% 

1% 

Table 23 

VARIATIONS IN CAPITAL AND OPERATING COSTS 

Capital Costs, IRR 

Capital Costs, IRR 

Capital Cost Annual Growth, IRR 

Operating Costs, IRR 

Operating Costs, IRR 

Operating Cost Annual Growth, IRR 

Table 24 

APV EVALUATION FOR REVENUE ESTIMATION VARIATIONS 

10 
9 
8 
7 
6 
5 
4 
3 
2 

66.2 
105.9 
163.3 
246.3 
366.0 
539.0 
789.6 

1153 .3 
1684.7 
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-122.2 
-133.7 
-143 .4 
-149.1 
-147 .5 
-133.2 

-97 .7 
28.0 
96.5 

7. Zg/, 

11 .26% 

7.04'/, 

5.49% 

12.21% 

3.89$ 



around 1970. Delays arising from econanlc, pol ltlcal or legal 
uncertainties are further elongating this time! Jne. 

Based on one set of assumptions about engineering, economic 
and financial characteristics which the authors found to be most 
acceptable under present knowledge, the capital costs of the 
project were projected to total $1,121 mll I Ion, after 
preparatory costs of $172 mil llon. The annual operating costs 
under the same assumptions were projected to be $217 mil I ton and 
the Internal rate of return between 9 and 10 percent. Different 
sets of more favorable assumptions, al I with a rational basts, 
were combined tn sensitivity analyses and found to raise the 
Internal rate of return to nearly 22 percent, while a 
combination of less favorable assumptions lowered It to negative 
6 percent, ti lustratlng the Inherent uncertainty surrounding the 
Issue of profltabtl Ity of deep ocean mining. Projected economic 
return of this hypothetical pioneer venture was found to be 
markedly sensitive to changes In annual revenues, operating cost 
projections, and annual growth In capltal costs and somewhat 
less sensitive to changes In capital costs themselves. 
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POLYMETALLIC SULFIDES NEW RICHES FR<J.1 THE SEA 

INTRODUCTION 

Conrad G. Wei ling 
Ocean Minerals Company 

In the area of deep sea mining, practically al I th e 
development of the past twenty years has been associated with 
manganese nodules. As ts wel I known, the manganese nodule was 
first discovered over one hundred years ago by the first 
exploration ship, the HMS CHALLENGER. It was not until the post
World-War-1 I years that the advances In oceanographic research 
led to the discovery of extensive manganese nodule deposits 
throughout the world. 

The prospects that the ocean floor might contain commercial 
deposits of minerals derived from the offshore development of 
petroleum In the period fol lowing Wor'ld War 11. New technology 
In ocean exploration, and particularly the new hardware for 
deeper waters, provided the basts for the expanded effort. 

Many studies -- governmental, commercial and academic -
reviewed al I available data on geology and morphology, as wet I 
as results of reconnaissance exploration. These studies 
Included the continental shelves and the slopes as wel I as the 
deep sea-bed. While the probabll lty of finding many mineral 
deposits was great, only manganese nodule deposits showed real 
promise for large-scale commercial development. Ocean mining 
was I lmJted, and sti 11 ls, to a few minerals: tin, sand and 
gravel, oyster shel Is, and perhaps I lmlted amounts of titanium
bearing sands. 

The real problem facing the would-be ocean mineral 
developer was a lack of Information about the ocean floor . 
Until recently, practically al I land ore deposits were 
discovered by visual observation and sampl Ing of outcrops. This 
fact by no means deprecates the great aid that the understanding 
of geology and morphology provided In the designation of mineral 
providences and of the areas where prospecting would be most 
rewarding. On land, It Is difficult enough to find commercial 
ore deposits unless they are exposed tn some way; at sea It Is 
almost impossible. 

The one great advantage of the manganese nodule deposits ls 
that they are so large and so fully exposed on the ocean floor 
that lt is almost impossible not to find them, even with very 
inefficient exploration tools. They are, therefore, a unique 
deposit. Because the nodules are so exposed, the lack of basic 
knowledge of the seafloor was not a great deterrent to the 
manganese nodule exp loration effort. However, this Is not the 
case with other hard rock mineral deposits. The po lymetal I le 
sulfides were discovered only in the last few years; even at 
this time very little Is known about them. They were discovered 
as a result of the great increase In scientific knowledge of the 
ocean floor. As great as this increase of knowledge Is, it Is 
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stil I only a beginning. Nevertheless, prel lmfnary data Indicate 
great potential. 

DEVELOPMENTS IN OCEAN EXPLORATION 

Before continuing, think it may be helpful to recount 
some of the developments In ocean exploration so that a better 
understanding of the polymetal lie sulfides can be obtained. The 
greatest deterrent to ocean exp loration is the seawater itself. 
It Is essentially opaque to electromagnetic energy and its 
viscosity and mass prevent rapid physical movement through It. 
The result Is that the data rate -- that is, getting information 
through ft -- is very low: perhaps one-thousandth or less than 
that of getting information through the air. This one singular 
factor has kept the ocean floor as remote as the planets In the 
solar system. One could say that the recent scientific 
discoveries on the ocean floor are equivalent to the discovery 
of a new planet in the solar system. 

These discoveries have come about because of the rapid 
development In technology. In particular, the deep sea drll I Ing 
progran of the US National Science Foundation indicated that the 
ocean floor was geologically more active than the dry land mass. 
This led to the possibil lty that mineral formation could be a 
part of the process. There exists on the ocean floor worldwide 
a long, almost continuous mountain chain of approximately forty 
thousand miles In length In which new ocean floor Is being 
formed. These ridges are cal led "spreading centers" since they 
are the result of the spreading ocean floor. None of this was 
known before World War I I and we are Just now beginning to 
appreciate the importance of the ocean floor. Contrary to the 
old idea that the ocean f I oor is a II I I fel ess 11 abyss, it Is very 
dynamic. This wll I become even more evident as improved 
exploratlon tools become available. 

We have found the polymetal lie sulfides after exploring 
approximately one hundred miles of the forty thousand miles of 
the ocean rldge spreading centers. Furthermore, It Is 
reasonable to assume that the processes that are going on today 
to form the mineral deposits of the spreading centers have been 
operating for up to two hundred mil lion or more years of the 
life of the present ocean floor. The polymetal lie sulfide 
deposits discovered so far may be Just the tip of the iceberg. 

We have a long way to go to Improve the efflcfency of ocean 
exploration tools in spite of the great advances made to date. 
The adaptation of computers, digital techniques, fiber optics, 
extra sensitive video sensors, and Improved sonar, ooiong other 
tools, wll I greatly expand our capabil lty to understand the new 
geology and morphology, as wel I as to find new deposits. 

It is Interesting to rev Jew what has been found to date. 
About five locations have been investigated: the Mid-Atlantic 
Ridge, the East Pacific Rise, the Galapagos Rift, the Gorda 
Ridge, and the Juan de Fuca Ridge. The most promising areas so 
far are the Galapagos Rift off Ecuador In the Pacific and the 
Juan de Fuca Ridge off the State of Washington, also in the 
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Pacific. Initial findings indicate that the richer deposits are 
more I lkely associated with the rapidly spreading centers In the 
Pacific than the slower spreading centers In the Atlantic. 
However, It Is too early to come to any final conclusions on 
these matters. One thing Is certain: as more scientific and 
commercial Interest is given to the ocean floor mineral deposits 
and as improved exploration instruments are developed, more 
discoveries wll I be made and possibly some extremely large and 
rich deposits wil I be found. 

POLYMETALLIC SULFIDES 

The polymetal lie sulfides are highly concentrated, 
approximately a thousand times that of manganese nodules. One 
of the recent developments In sonar, cal led the SEABEAM, has 
been a great aid In the discovery of the polymetal lie sulfides. 
The SEABEAM is a multiple beam sonar coupled to a properly 
progranmed computer that gives a real-time topographic map of 
the ocean floor beneath the exploration vessel. This 
instrument represents a tremendous improvement over the 
precision depth sonar, a standard tool of exploration vessels 
worldwide. Without the use of the SEABEAM in conjunction with 
the manned submersible, it Is highly probable that the 
polymetal lie sulfides would not have been discovered. 

Discoveries such as these often raise far more questions 
than are answered by initial analysis. The area of the deep 
ocean exceeds by almost two to one the dry land total area. 
Yet, as previously stated, our abll tty to explore the ocean 
floor Is orders of magnitude less than it Is on the dry land. 
However, now we have at least an Indication of where some of the 
mineral lzed areas are located. But the task remains lmmens,e. 

The discovery of polymeta l I Jc sulfides has led to much 
speculation. One can make many assumptions which appear to be 
reasonable, such as the fol lowing. The process by which 
polymetal lie sulfides are formed has been active for the 
mil lions of years the ocean floor has been spreading and It 
appears that a deposit can be formed In a hundred years or less. 
Therefore, it can be assumed that there are many thousands of 
these deposits on the ocean floor, perhaps tens of thousands. 
However, a large portion of these deposits may be covered by 
thick sediment and therefore almost Impossible to find by 
present exploration methods. It is reasonable to assume that 
these deposits vary greatly In size but could be bunched 
together. The deposit found at the Galapagos Rift Is estimated 
to be tens of mil lions of tons. Many deposits can be lost by 
oxidation and slow dissolution In seawater prior to being 
covered by sediment. 

It can be assumed that other metals besides zinc, lead, 
copper and smal I anounts of silver wil I be found in commercial 
quantities. Nevertheless, at the present time we cannot refer 
to these deposits as ore bodies until their economic value Is 
proven by extensive exploration and evaluation, which in turn 
wil I require the development of practical mining equipment. 
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The equipment to mine the sulfides does not exist, but the 
component technology does. It should be less difficult to mtne 
the sulfides at 2000 to 3000 meters than to mine the manganese 
nodules at 5000 meters. Furthermore, as was said earl fer, the 
sulfide deposits are highly concentrated, about one thousand 
times that of the manganese nodules. In developing the test 
equipment to mine manganese nodules, large machinery was 
operated sucessfully at 5000 meters depth. This equipment 
weighed about 200 tons and It was powered by prime electrical 
power of approximately 1000 horsepower. Comparable mechanical 
and hydraul le systems were operated at these depths. The power 
and control systems employed transformers, cables, connectors, 
switches and relays, television, lights, and numerous sensors. 
The command an d control system responded we l I to the operators 
aboard ship. Once the physical characteristics of the sulfide 
deposits are known, a suitable and practical mining system can 
be designed. 

Another favorable characteristic of the sulfides is their 
chemica l make-up. Since they are crystal llne In form, they can 
be easf ly upgraded by mechanical beneflclation. In some cases 
beneficlatlon may not be necessary since the ore grade may be 
sufficiently high for direct Input Into existing smelters. 

It should be emphasized that the above statements are based 
upon very little data. Conslderab ly more exploration wll I be 
necessary before these statements can be ranoved from the 
speculatton category. If future evaluation proves favorable 
economics, then the commercial interests wll I give these ores 
more attention. 

Another favorable element is of a legal nature. Sane of 
the sulfide deposits lie within the exclusive economic zone 
(EEZ), a designated zone of 200 nautical miles adjacent to the 
coast I ine of an Individual nation. Since these areas woul d not 
be subject to controversy because they would I le outside the 
jurisdiction of the proposed International Sea-bed Authority, 
the development risks should be reduced. 

Sane mining companies have taken an Interest In the marine 
polymetal Ile sulfldes, not because they would consider marine 
mining, but because they bel leve that the knowledge of the 
geology and morphology of these deposits would aid their search 
on land. It appears that many sulfide deposits had their origin 
fn the marine environment. The deposits on the island of Cyprus 
In the Mediterranean are a good example. It is belteved that 
these deposits were formed many years ago when the present 
location was a deep ocean floor. 

For those who may not be acquainted with the theory of the 
formation of martne sulfide deposits, a short explanation may be 
In order. Seawater under pressure entering the cracks rn the 
ocean floor penetrates a zone of high temperature caused by the 
proximity of a magma chanber. After reaching a temperature of 
approximately 300 degrees centigrade, while not boll Ing because 
of the high pressure, the seawater becomes highly acidic due to 
the presence of sulfur. This sulfuric acid then leaches the 
metal out of the rock and Is then forced to th e surface of the 

431 



ocean floor through an adjacent crevice formed by the spreading 
center. Upon reaching the cold waters of the ocean floor, the 
mineral-bearing water becomes supersaturated and the sulfides 
precipitate out, forming a chimney not greatly different In form 
to an Industrial smoke stack. In many cases these smoke stacks 
are bunched so closely together that they form an almost sol id 
mass. 

MIi I Ions to perhaps a bll lion years later, these deposits 
are pushed to the surface when the ocean floor rises to become 
part of the land mass. Otherwise, these deposits travel with 
the spreading ocean floor and are subducted below the land mass 
and then pushed up during the volcanic and mountaln-bulldlng 
process. 

There Is a practical result of understanding these 
processes. During the last one hundred years or so, most of the 
easily accessible deposits on land have been mined to a very low 
grade. Modern technology has enabled the miner to become very 
efficient, but during the last few years productivity has In 
many cases been unable to keep up with the lower ore grades. 
And, of course, the lower ore grade requires ever-lncreasrng 
energy to process. If knowledge of the geology and morphology 
of marine sulfide deposits enable the geologist to locate 
hidden, rich deposits on land, then It Is possible that the 
mining companies wll I be able to take advantage of this 
knowledge to exploit both marine and land deposits. Of course, 
this is a two-way street. During the many years of mining on 
land, conslderable knowledge has been acquired on the mining and 
processing of sulfide deposits. Sane of this expertise can be 
applied to the marine sulfide deposits. 

SUMMARY 

In summation, the discovery of the polymetal I le sulfide 
deposits of the ocean spreading centers Is having, and wtl I 
continue to have, a significant influence on the theory of 
formation of sulfide deposits. However, this Is only the 
beginning. Many areas of the ocean floor are very dynamic and 
ore formation is taking place very rapidly: In tens of years, 
Instead of mll lions of years. The rapid development of ocean 
floor exploration tools wll I most certainly lead to further 
important discoveries. What addttlonal minerals wll I be 
discovered is not known, but It Is highly probable that 
addltlonal ones wll I be found. In only the last three or four 
years has the existence of the polymetal lie sulfides been known. 
Once a commercial deposit and Its economics are proven, 
commercial ocean mining development wll I take place. Many 
factors wll I Influence the timing; chief among them Is the ~ate 
of recovery of the world economy and the metals market. The 
technology to design the miner ts here; what ts lacking Is 
knowledge of the physical characteristics of the ore body. 
These are not difficult to determine and a mining system could 
be In operation within a decade once a prospective ore body Is 
found. 
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DEEP SEA MINING -- OPPORTUNITIES FOR SMALL COMPANIES AS WELL 

J.O. Brevig 
SIMRAO Subsea A/S 

I have cal led this paper: "Deep Sea Mining -- Opportunities 
For Smal I Canpantes as Wei 1, 11 and in the paper I want to give 
you one smal I example of exactly that. 

SIMRAD Subsea ts a smal I Norwegian company, specializing in 
underwater technology. The main principle of our products is 
that of transmitting and receiving signals through water between 
a transducer mounted on a vessel and a transponder mounted on 
the sea-bed, on a diver, on a towed fish, etc. By means of this 
process, we can tel I the exact position of the various items in 
the water. The data are displayed on a control-and-display unit 
on board the vessel. 

In other words: we are developing, producing, selling and 
servicing advanced hydroacoustlc equipment for navigation and 
positioning purposes, as wel I as hydrographlc equipment tor sea
bed mapping. Bearing this In mind, it wll I not come as surprise 
to you when I say that deep sea mining caught our attention at a 
very early stage. 

SIMRAO has been engaged in hydroacoustic activities during 
the last thirty years, and I would say that In this field we are 
considered as having one of the major capacities in the world. 

Deep sea mining, requiring operations at depths down to 
6000 meters, otters a great challenge to companies engaged in 
underwater activities. Participating in these activities 
demands years of experience and a very high level of technical 
know-how. SIMRAD Subsea Intends to keep up with the development 
of al I the activities in the deep sea mining sector in order to 
stay in the front line technologically and to stay competitive, 
both in this field and in re lated areas. 

Related areas are keywords in this connection. SIMRAD 
Subsea and similar companies have a unique opportunity, as we 
may become involved In deep sea mining without risking too much 
capital, the main reason being that we al ready have developed 
equipment ready to be used In this field. 

In order to ii lustrate these bo ld statements, please al low 
me to refer to two mining projects in which we have been 
Involved. 

The first project was carried out on commission for AMR, 
representing the Ocean Mining, Inc. group of companies. Our 
task was to control a towed fish. The fish had a side-scan 
sonar tor mapping the sea-bed. The project was carried out in 
the Pacific Ocean off Hawal I. Knowing the exact position of the 
fish ts, of course, essential for producing a high level, 
quality map of the sea-bottom. The towed fish should be tracked 
at a depth of 4,500 meters, with a slant range or distance from 
the ship of approximately 6,000 meters. The problem was solved 
by using our hydroacoustlc-position-reference CHPR) system 
"turned around." 

Without going into too many technical details, can say 
here that we used a transducer on the towed fish and a responder 
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on the vessel. Transmitting the signals hydroacoustical ly 
through the water between the two units provided the data 
required. 

The second project was going to be conducted in the Red Sea 
on commfsslon for the German company Preussag, which was acting 
on behalf of the Saudi/Sudanese commission for the exploitation 
of the Red Sea resources. 

We did a thorough pre-study of the project, in which our 
task was twofol d: 

1. We should position the surface vessel relative to the sea 
bottom and the suction head/pump station of the system. 

2. In additi on, we should measure the relative positi on 
between the suction head/pump station and bottom-anchored 
transponders. 

Unfortunate ly the whole mining project was put off or 
postponed at the last minute. The reason was said to be fal I Ing 
oil prices, causing the tightening of risk-money. However, the 
examples show that even smal I companies I Ike ourselves, can 
contribute to the exploitation of the mineral resources In the 
sea. 

Looking at the future, I would I Ike to say that we are 
considering the deep sea mining sector as a big potential new 
market. We are continuously developing and testing new 
generations of products. Our technfcal know-how Is improving, 
enabl Ing us to solve tasks of Increasing complexity In ever
Increasing depths of water. 

Al I companies evaluating the deep sea mining sector tor 
participation should na turally base their evaluations on a 
profit-making view. I am not talking here about government-
owned companies looki ng at the security aspects of the matter. 

However, one valuable aspect, and a very important side
effect for al I companies , ls that of bui lding up know-how and 
competence. Deep sea mining involves mechanical and technfcal 
problems not previous ly encountered. Trying to meet these 
challenges wll I, of course, automatlca l ly improve a company's 
abll ities to deal with related activities In other fields, such 
as the offshore Industry. These aspects should be taken into 
consideration when evaluating the total costs of becoming 
involved In th e deep sea mining area. 

Please al low me to take advantage of this opportunity to 
express our view on the relationship between the Industry and 
the research institutions -- I am referring to app l ication
directed research. In our opinion the research institutions 
should be approached by the Individual companies which have to 
develop products cost-efficiently in order to make them salable. 
Thus, the industry, having defined the problems of salable 
products, should take the Initiative and request the 
institutions to become engaged in these particu lar problems. ln 
this way there should be excel lent chances of getting relevant 
results, which can be used directly in the Industry. 
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We are al I aware of the fact that deep sea mining Is a 
venture with high risk and heavy Investments. Having said that, 
we also know that the companies already engaged In these 
activities can foresee large profits and favorable opportunities 
as Incentives for their involvement. 

In my opinion, Norwegian companies, Including the smaller 
ones, should take advantage of the position they enjoy, coming 
from a wel 1-establ lshed sea nation, and become engaged In the 
deep-sea mining sector. I am talking about companies having 
know-how and experience In related activities. They do not 
necessarily have to Invest a lot of money at this stage, but 
they should start looking Into the matter. One alternative is 
to Join forces with other companies with complementary products, 
start a mutual marketing company, and make themselves known to 
the consortia already engaged in nodule mining. 

I wll I conclude by saying that I hope you wll I bear In mind 
what you have heard today and make a note of the fact that a 
tiny company, from a smal I country, has become involved in the 
deep sea mining-sector and that It firmly bel !eves In doing 
business in that sector. 
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DEEP SEA MINING - A FUTURE GROWTH AREA FOR NORWEGIAN COMPANIES? 
MARKET POTENTIAL AND NORWEGIAN ATTITUDES 

INTRODUCTION 

Jan Magna Markussen 
Frldtjof Nansen Institute 

Whether and In what way a Norwegian company wll I 
participate in deep sea mining Is conditioned by two sets of 
factors: the deep sea mining strategy of the company and the 
external constraints and opportunities. 

The external factors, which may be termed the exterior 
working conditions, encompass al I economic, pol ittcal, legal and 
technological constraints that the company must adapt to and 
that It wll I only to a very smal I extent be able to Influence 
Itself. Two examples of such factors are the degree to which 
the governments of other countries subsidize R&D In this field 
and the 1982 Law of the Sea Convention. The R&D subsidies of 
foreign governments are, crnong other things, of consequence to 
the opportunities of companies from other countries to del Iver 
products and services, while the Law of the Sea Convention is of 
vital Importance to the Investments of private corporations in 
this field. 

Needless to say, these external factors constitute 
significant prsnlses for the analysis which a Norwegian company 
has to make In evaluating whether various aspects of deep sea 
mining represent a possible market. In addition to these purely 
market-related data, the analysis wll I also reflect factors I Ike 
the posslbll tty of utll !zing synergistic effects; the 
distinctive competence of the company; and, not the least, the 
abll lty and wll I lngness of the management to undertake strategic 
planning. If deep sea mining Is considered to be of Interest to 
the company, It wll I make a product/market decision. The deep 
sea mining strategy of the company Is then formulated, both In 
the short term and In the long term. 

In my paper I wtl I deal with the external factors by making 
an assessment of the market potential with respect to the 
explottatlon of the manganese nodule deposits. I shal I also 
touch upon factors that enter Into the Internal analysis of the 
company and submit some suggestions of my own regarding 
prlorftles for Norwegian policy In this area in the years ahead. 

THE PROSPECTS FOR NODULE MINING 

Let us begin with the prospects for commerclal exploitation 
of manganese nodule deposits. The four lnternatlonal ly composed 
Industrial groups: Ocean Mining Associates, Kennecott 
Consortium, Ocean Management Incorporated, and Ocean Minerals 
Company, were established between 1974 and 1977. At present 
each of these companies has made Investments In the magnitude of 
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50 to 120 mtl lion US dollars for the exploration of the deposits 
and for the development and testing of systems for the mining 
and processing of the manganese nodules. Table l gives a survey 
of existing and planned investments for each of the four groups. 
The information has been provided by the directors of the 
companies during Interviews that took place approximately one 
year ago. 

The companies consider the deposits of the Clarion
Cl lpperton area In the eastern central Pacific Ocean to be most 
interesting from a commercial point of view. Thus, this ts the 
area where possible first-generation manganese nodule projects 
wll I be located. Moreover, In this area the companies have 
carried out successful tests of smal I scale Integrated mining 
systems. These tests were mainly conducted between 1977 and 
1979. The technology for processing has also been developed and 
tested. After the companies finished their large R&D programs 
around 1979, the general level of activity was sharply reduced. 
Among the four companies, Ocean Mining Associates has displayed 
the highest level of activity In more recent years and to some 
extent It has started with large-scale testing. It was capable 
of doing this because in October, 1900 the Ital tan company 
Scrnlm, owned by the state company ENI, Invested between 20 and 
25 mtl I Ion dollars In the OMA group In return tor an ownership 
share of 25 percent. After 1979 the KENCON group has shown the 
lowest level of activity. None of the six companies 
participating in this group currently have departments 
special !zing In Issues related to deep sea mining. However, a 
committee composed of representatives from the owner companies 
meets once or twice every year. 

Even though the basic technology for mining and processing 
Is known, the companies stress the need for a detailed 
exploration ot the deposits and for large-scale testing of the 
technology prior to the commencement of a possible commercial 
phase. So far, none of the Industrial groups have started 
commercial exploitation. The reduction in the activity of these 
private companies In more recent years has given rise to doubts 
among certain research and Industry representatives whether 
there wll I ever be any commerctal explottatlon of manganese 
nodule deposits. Before I come to my own appraisal, It is 
pertinent to say a few words about the nature of the resources 
In question. 

As mentioned above, the Industrial groups consider the six 
mil lion square kilometers of the Clarton-Cltpperton area In the 
eastern central Pacific of greatest Interest from a commercial 
viewpoint. What makes this area economically interesting Is the 
high nickel and copper content of the nodules, as wel I as the 
high nodule density. According to the Scripps Institution of 
Oceanography, the average combined nickel and copper content ts 
2.29 percent+/- 0.61, while the density of nodules In the area 
where Ocean Mining Associates Is planning to locate Its possible 
first-generation manganese nodule project Is estimated to be 
1,174 kg per square meter. Estimates made by the French 
national group AFERNOD Indicate that the Clarion-Cl lpperton area 
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has nodule reserves sufficient for up to ten first-generation 
manganese-nodule fields -- that is, fields which wll I have a 
production capacity of three mil lion tons of dry nodules each 
over a period of 20 to 25 years. I may add to this that 
conservative estimates show the Clarion-Cl lpperton nodules to 
contain reserves of nickel, copper, cobalt and manganese that 
are equal to around 26 percent, 4 percent, 187 percent and 21 
percent respectively of the land-based reserves of these metals. 

Let us turn now to some issues bearing on the supply 
situation of the four most Important nodule metals -- that is, 
the geographical distribution of reserves and production and the 
import dependence of western Industrial countries. 

In their study "MIi itary Use of Natural Resources" 
(International Peace Research Institute, Oslo 1900) Hveem and 
Maines recal I that France lmports 100 percent of the copper and 
cobalt It consumes, with Zaire being the most Important suppl fer 
of these metals to France. The major sources of supply of 
nickel are New Caledonia and South Africa. New Caledonia Is a 
French colony, but there are strong forces on the islands 
working for self-government and secession from France. If this 
takes place, the Import dependence of France with respect to 
nickel wll I also become 100 percent. 

This high dependence on imports of important nodule metals 
is shared by other lndustrlal countries in the West, such as the 
US, the Federal Republ le of Germany, the United Kingdom, and 
Japan. The nodule metals nickel, copper, cobalt and manganese 
are al I economically and strategically Important raw materials 
for these and other Industri al countries. There is today no 
physical scarcity of these four metals in the world, but the 
crucial question Is where the metals are located -- that is, the 
geographical distribution of productlon and reserves. Land
based reserves of cobalt, manganese and nickel are largely 
concentrated ln developing countries, In countries with 
centrally planned economies, and In Southern Africa. 

Hveem and Maines fl lustrate the import dependence of 
western industrial countries with the fo l lowing figures. 
Import dependence of the Federal Republ le of Germany with 
respect to manganese and nickel ls 100 percent; 51 percent of 
their Import of manganese and 32 percent of their import of 
nickel come from South Africa. The United Kingdom and Japan 
also depend on imports for their total manganese consumption, 
with 48 and 45 percent, respectively, being covered by suppl Jes 
from South Africa. 

In view of thrs crltlcal supply situation, one may 
reasonably fear the consequences for western industrlal 
countries of dlsruptions In the flow of resources. This becomes 
clear If the geographlcal distribution of reserves and 
production is seen against the background of the extremely high 
import dependence of these lndustrial countries. 

Worries about the future security of supplies with respect 
to these metals are the maln reason why the Governments of Japan 
and of several European countries subsidize R&D activity In this 
field. In the Federal Republic of Germany the government funds 
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between 50 and 100 percent of the activities of the compantes; 
this percentage varies with the nature of the activity ln 
question. Walther Kol lwentz, Director of the German group AMR, 
stated that governmental subsidies amount to between 72 and 100 
mll lion OM. The Ital Ian government finances 100 percent of R&D, 
while the French authorities subsidize 80 percent of the 
Investments in this field by the French national group AFERNOD. 
The Importance attached by the French government to these 
activities is clear from the fol lowing statement made by the 
former Minister of Industry, Mr. Andre Giraud, in a speech In 
January, 1900: 

For France, the exploitation of these deposits 
represents an Important goal In terms of obtaining 
sources of essential raw materials such as copper, 
cobalt, manganese and nickel. In fact, 3 mil lion tons 
of these nodules would be the equivalent of France's 
entire nickel consumption, three times our annual 
cobalt needs, twice our manganese consumption and 10 
percent of our copper needs. 

As Mr. Lenoble has already given you Information on the French 
program, I wil I not dwel I further on It. 

Like France, Japan also has a national project which is 
fully government financed. Funding comes from the Ministry of 
International Trade and Industry. The project was started in 
1981, It Is scheduled to be completed in 1990, and Its total 
cost rs estimated at twenty bll lion yen. The purpose of the 
project Is to carry out a thorough exploration of manganese 
nodule deposits of commercial interest in the Pacific and to 
develop technology for the mining of nodules. General R&D wit I 
be carried out In the period 1981 to 1984 and this wll I be 
fol lowed by a construction-and-test phase, projected to continue 
until 1988. In 1988-89 the Japanese plan a test of an 
integrated mining system in an area near Hawaii. The main 
responslbil ity for the tmplementation of the project rests with 
the Natlonal Research lnsltute for Pollution and Resources, 

In this connection I would I Ike to mention that Professor 
John E. Fllpse of Texas A & M Universtty ts of the opinion that 
the grants by the Japanese Government In support of the 
activities in this field by Japanese companies exceed the 
aggregate grants of al I other governments. Furthermore, 
Japanese companies have the opportunity to raise low Interest 
loans to finance this type of project. 

In other words, considerations as to security of supply 
constitute a major motlve behind governmental subsidies. 
Another important factor relates to the external economy: we 
have to deal with import values of considerable magnitude. A 
third factor Is the desire to support the development of a new 
branch of industry. 

Little is known about Soviet ocean mining activltles. It 
ls known that the Soviets have been mapping the nodule deposits 
In the Pacific Ocean, as reports from these surveys have been 
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submitted to the Scripps World Ocean Sediment Data Bank. The 
Frfdtjof Nansen Institute has received information that the 
Soviet authorities have been in contact, both directly and 
indirectly, with several of the Industrial groups seeking to buy 
technology, partlcularly mining technology. For example, In the 
beginning of 1983 a Finnish company approached one of these 
groups with a request for mining technology. On closer 
examination it turned out that this company had been acting on 
behalf of the Soviets. We have also received information that 
at least one of the western companies might be interested in 
selling products and services to the Soviets, but was hanpered 
by present American restrictions on the transfer of high 
technology to countries with centrally planned economies. 

Recent talks with representatives of the Soviet Union 
suggested a certain fear on their part of falling behind in this 
area of technology. · The Soviets have closely fol lowed Japanese 
and Indian activities in this field as they know, of course, 
that countries I Ike the US, France and West Germany have already 
developed the necessary technology. 

Interest In purchasing deep sea mining technology has also 
been shown by South Korea. The South Korean deep sea mining 
progra:n was launched In 1983 and Is safd to be motivated mainly 
by the need to secure the supply of important metals. The 
progran comprises both the mapping of the nodule deposits and 
the development of technology. It Is coordinated by the Korea 
Ocean Research and Development Institute. 

China also seems to have a progran for the mapping of 
nodules. In August, 1983, the Beijing Revfew reported that a 
Chinese research vessel had been mapptng an 800,000 square 
kilometer area and had collected large quantities of nodules. 
The locatlon of the area and the quantities of the nodules 
recovered were not specified. 

It is of some Interest to note that the financial resources 
currently channeled Into the exploration of nodule deposits and 
the development of equipment and systems for the mining and 
refinement of nodules come primarily from governmental 
authorities in Europe and Asia. 

Let us return to the private Industrial groups and consider 
why they have reduced their level of actfvlty. The causes I le 
both Jn political/legal and In economic factors. Discontent 
with parts of the regime of the Law of the Sea Convention and a 
general mistrust of a management system based on the United 
Nations are mentioned by the companies as the most Important 
factors hanperlng Investment. Moreover, the companies state 
that the current low prices of metals fmpede Investments in this 
field. However, one should keep In mind that none of the 
Industrial groups plan to start a commercial project in the near 
future; they consider the second half of the 1990 1s as a I lkely 
time for the begtnning of commercial production. Consequently, 
the expected metals price level at that time is of greater 
Interest than today's prices. Needless to say that attempts to 
predict the development of metals prices pose excessive 
difficulties, as the prices wll I be largely determined by the 
general health of the world economy. 
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What rs the economic climate under which the companies have 
been working In recent years? Depressed economic conditions 
have reduced profit margins and It Is wel I known that In this 
situation companies must give priority to projects that promise 
high yields on a short term. In my opinion this Is another 
important reason why the companies have cut down on their 
Investments In deep sea mining: their financial condition does 
not permit such Investment to the same extent as In period 1974 
to 1979. In a conversation in September, 1981, Marne Dubs, the 
former Director of Kennecott Consortium, asserted that Kennecott 
Corporation was unable to finance a 40 percent share In possible 
large scale testing or commercial production on account of the 
grave economic problems faced by the company In view of low 
metals prices. I think that in a more healthy economic climate 
the companies would probably even be wll ling to accept more 
extensive regulation as compared to what they consider 
acceptable In times of depression. 

Thus, In depressed economic conditions such as those we are 
experiencing today, financial support from governments seems to 
be a prerequisite for the financing of large-scale R&D projects. 
Such subsidies are necessary because of the high economic, 
polltlcal, Jurldlcal and technological risks associated with 
manganese nodule projects. These risks are Just too high for 
private companies, but governments wll I be capable of accepting 
them. 

At what time Is commercial exploltatlon of manganese nodule 
deposits likely to start? In the conversations we had with the 
directors of the Industrial groups the second half of the 
1990's, possibly 1995, was suggested as a reasonable assumption. 
A crisis In South Africa was mentioned as a posslble reason for 
an earl fer start. However, the decision to commence production 
must be made eight to ten years ahead -- that is, possibly as 
early as 1985-87. There wil I be no clear distinction between 
large-scale testing and the commercial phase. Deep sea mining 
wll I gradually evolve from a prototype project Into a commercial 
project. The companies expect Investments In the magnitude of 
1.5 to 2.5 bll lion dollars for a project with an annual 
production capacity of 3 mil lion tons dry nodules over a period 
of 20 to 25 years. The level of Investment wil I depend on the 
kind of equipment and systems which a company may possess: for 
example, whether existing processing plants can be used. It 
wll I also depend on the end product. 

The companies estimate the cost of the large-scale testing 
phase at 100 to 300 mil lion dollars. Information received from 
the companies Indicates that key areas for technological 
development Include the transfer of nodules trcxn the mining 
ships to the transport ships; the ability to maintain high
powered, deep-submerged electric motors; advanced 
instrumentation and data systems; ship and seafloor collector 
control and navigation systems; on-ship ore hand I Ing; corrosion 
resistance of materials; etc. 

The companies expect a relatively low internal rate of 
return for the first-generation projects; the OMCO-group assumes 
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t t to be around 10 percent. 11 n th Is connect I on I may add th at 
certain lndlvlduals In the United Nations with close relations 
with the Industry suggest that the OMA group wll I probably start 
commercial operations even If Initially Income covers only 
costs. US Steel's requirements for manganese were given as 
reasons for this plan. 

The degree to which the Internationally composed Industrial 
group wit I be re-activated Is, In my view, largely a function of 
the development of the world economy and of the opportunities 
for making changes In the Convention so as to make It more 
acceptable to private company Interests. Presumably, prior to 
the beginning of commercial exploitation we wll I also see 
changes In the composition of the company groups. These groups 
work by the rule that each Individual company decides tor itself 
whether or not to prolong Its participation upon the conclusion 
of a certain R&D project, while a company which wants to become 
a partner in one of the groups must comply with a catch-up 
principle, that Is: pay Its share of the Investments already 
made In R&D. 

In the foregoing I have focused on the deposits In the 
Clarion-Cl lpperton area, but I must point out that several 
studies Indicate that the manganese nodule deposits In parts of 
the Indian Ocean, particularly In the Central lndtan Basin, 
contain enough nickel and copper to make them comparable to the 
Clarion-Cl lpperton nodules. 

The Indians appear to attach great national prestige to 
their manganese nodule project. Thus, there Is a posstbil tty 
that In time a commercial project for mtntng and refinement of 
the nodules wll I be establ lshed In the Indian Ocean. On 
different occasions the lndtans have made clear that they are 
interested In cooperating with Norwegian companies and 
Institutions In this fteld. Due to historical, pol ittcal and 
technological conditions, the Indians look upon Norway as a 
possible partner In cooperative ventures. 

The polymetal I le sulphide deposits are another form of a 
mineral deposit on the deep sea-bed that open up Interesting 
perspectives -- Interesting, Inter al la, because of the prospect 
of finding commercial Jy exploitable deposits In areas subject to 
national Jurtsdlctton. Another area of Interest Is the 
metal I lfereous muds in the Red Sea. As Is known, Norway has 
supplied products and services for the test activity carried out 
in the so-cal led "Atlantis-I I deep". 

lHE ROLE OF NORWAY 

Let us now turn our attention to the role of Norway. In 
general, a cooperative arrangement between Norwegian companies 
and the national and International Industrial groups wit I assume 
the form of Norwegian companies supplying products and services 
and purchasing ownership In the groups. 

Two years ago the FrldtJof Nansen Institute carried out a 
study on the attitudes and plans of Norwegian companies with 
respect to participation In deep sea mining. This study covered 
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a total of 177 Norwegian companies, 86 shipping companies and an 
industry group of another 91 companies. The selection of the 
companies was made In cooperation with the shipping and industry 
organizations and the percentage of response was as high as 93 
percent. 

The study clearly shows that Norwegian companies that are, 
or may be assumed to become, of relevance In this context 
consider deep sea mining a possible future market for Norwegian 
Industry and shipping. This Is the case with 81 percent of the 
industry group and 63 percent of the shipping companies. It 
should be stressed that the majority of these companies are in 
what may be cal led a prel Im I nary phase of orientation: the 
companies try to keep track of the developments In deep sea 
mining, but they do not yet regard today's market as 
sufficiently Interesting for them to make specific decisions 
about products and markets. According to these companies the 
market wll I be worth entering once commercial exploitation 
starts or when other Scandinavian companies within their own 
line of business receive contracts. At present Norwegian 
companies have received four contracts of this type. Moreover, 
Inquiries have come from India and the Soviet Union regarding 
cooperation in this field. 

Norwegian industry and shipping are primarily Interested In 
def tvertng products, services and know-how to companies In deep 
sea mining. They may supply products and services for al I four 
phases of a deep sea mining project: prospecting/exploration, 
mtnlng, transport, and processing. There are products and 
services that may be suppl led on relatively short notice. The 
kind of products and services a company would I Ike to del Iver 
depends, of course, on its line of business~ naturally, the 
shipping companies are most interested In selling transport 
services. 

More than 70 percent of the Industry group and the shipping 
companies say that they consider products and services for deep 
sea mining to be closely related to their extsttng products and 
services. Furthermore, the fact that the company's existing 
technology constitutes a natural starting point for entering 
into the deep sea mining market ts put forward as the most 
Important motive behind a possible future Involvement. 

Norwegian companies have contacts with al I industrial 
groups involved tn deep sea mining. However, only a smal I 
number of companies have contacts that are speclflcal ly related 
to deep sea mining, but contacts made for other purposes should 
provide a suitable starting point for future contacts pertaining 
to deep sea mining. Norwegian companies also express an 
interest In contacts with a possible United Nations-sponsored 
corporation. 

The Norwegian companies want financial support from the 
Government in the Introductory phase of their deep sea mining 
Involvement -- that Is, the market analysls work, product 
development, and marketing. 

Norwegian maritime and industrfal competence represents, In 
my view, a promising starting point for a future role In deep 
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sea mining. Opportunities to convert existing technology and 
posstbll tties for utll lzlng synergistic effects are Just the 
things that make deep sea mining so Interesting fran a Norwegian 
point of view. Offshore oil technology has, for example, been 
the basis of the technology developed for the mining of 
manganese nodules. 

It ts sanetlmes said that there ts little chance for 
Norwegian companies to supply products and services to the 
current testing projects and to the future commercial 
exploitation on the grounds that certain countries subsidize R&D 
work In this field and that Norwegian companies do not have 
ownership shares In the Industrial groups. 

Ownership shares In the groups wll I, of course, Increase 
the prospects of acquiring contracts, Just as subsidies mean 
that the Industry of the country In question wll I be In a more 
favorable position. However, neither of these factors exclude 
another country from the market. Competitiveness determines 
whether or not a company receives business. In general the 
Industrial groups are highly Interested In estabJ lshtng contacts 
with companies that have Ideas for new technology. In the 
interviews with the leaders of the Industrial groups It was 
stated that they knew very little about the supply potentlal of 
Norwegian companies In this and other areas. Therefore, they 
recommended that Norwegian companies with appropriate products 
and services get In touch with the Industrial groups. In other 
words, as far as the Norwegian companies are concerned It ts a 
question of marketing vis-a-vis th ,e Industrial groups and other 
groups working In this field. 

Norwegian shipping companies have significant prospects. 
None of the Industrial groups have made a decision as to the 
chartering of maritime equipment for a commerctal project -
that is, mining ship, transport vessels, and supply ships. 
However, the companies consider It highly likely that at least 
the transport vessels wll I be chartered. 

At present It Is unlikely that Norwegian companies wtl I 
acquire ownership shares In the Industrial groups. However, In 
our survey of the attitudes and plans of Norwegian companies, 
certain companies stated that they might be Interested In 
ownership shares later on. 

The exploration of the mineral deposits of the deep sea-bed 
ts sttl I In a prel lmtnary phase and the work undertaken so tar 
has been characterized by International cooperation. In my view 
Norway should seriously consider the poss1bltty of participating 
In future International research projects and In future 
exploratory efforts. 

If Norwegian companies are to succeed In this market, no 
matter whether they participate by del ivertng products and 
services or through the acquisition of ownership shares, 
bel teve the existence of a Norwegian ocean mining mtl leu to be 
an absolute prerequisite. Norwegian companies must keep track 
of developments and opportunities in relevant segments of ocean 
mining. Ocean mining ts an new fndustry and this provides 
Norwegian companies with the opportunity to obtain a footing In 

444 



the market at an early stage. Knowledge about market conditions 
Is, of course, necessary for participation and for this reason 
the Ship Research Institute of Norway and the Frldtjof Nansen 
Institute have taken the initiative of establishing a 
Secretariat tor col lectfng Information and conducting research 
In the area of ocean mining. Its purpose is to provide 
Norwegian companies and research lnstltutlons with Jnformatfon 
on the current status and the future outlook of the industry and 
on the prospects for various forms of participation by Norwegian 
companies. In the first year the Secretariat wll 1I carry out 
analyses of the opportunities for Norwegian participation in the 
exploitation of the manganese nodule deposits In the Indian 
Ocean. the metal I lferous muds in the Red Sea, and the 
polymetal lie sulfides In the Pacific. 

Furthermore, ft Is Important for Norway to take part In 
technological R&D. The technology for the transfer of nodules 
from the mining ship to the transport vessels Is an example of 
an area where Norwegian research should be able to make a 
contribution. In this connection we should keep In mind that 
several oil companies operating In the North Sea have ownership 
interests in the fndustrlal groups involved in deep sea mining. 
This fact creates possibfl ftfes for arrangements of Industrial 
cooper at f on. Many of these o 11 compan f ,es have made ft c I ear to 
the Frfdtjof Nansen Institute that deep sea mining ts a 
potential area for such arrangements with Norwegian Industry and 
shipping. Moreover. Norwegian research In this field wfl I have 
an Important marketing effect by showing to the industrial 
groups that Norwegian companies are seriously interested In this 
market. 

In the foregoing I have talked about ocean mining and thus 
included both shallow water mining and deep sea mining. The 
accumulation of competence In one area wll I autanatfcal ly have 
spfl I-over effects for the other area. In this connection it ls 
wel I to ranember that the oil and gas actfvftfes on the 
Norwegian continental shelf have led to the discovery of coal 
and copper, but it should be stressed that the time perspectives 
for the possible exploitation of these deposits are very long. 
There are also indications that there might be deposits of 
polymetal lie sulfides off Van Mayen. 

I bel feve ft to be important that Norway formulate a 
canprehenslve pol fey for ocean mining as soon as possible. 
Objectives have to be set and means for the pursuit of these 
objectives must be provided. At the earl lest possible date we 
should decide whether Norway Is going to play an active role in 
ocean mining. as a supplier of products and services and/or as 
co-owner of companies. This integrated Norwegian policy for 
ocean mining should emerge through negotiations between the 
representatives of Norwegian Industry, the authorities, and the 
research institutions. In this process al I actors must be 
wll ling to undertake long-term planning. 
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DISCUSSIONS AND QUESTIONS 

TRYGVE GULLIKSEN: Ladles and gentlemen, we now have time 
for questions from the floor. 

MATI PAL: Monsieur Lenoble, at the United Nations, we are 
preparing a monograph on the mining technology for manganese 
nodules Int ended for a general audience. The prel lmlnary draft 
has been sent to some external reviewers and one of the 
reviewers Is Jack Fl tpse, whom you know very wel I. In his 
review, he expressed considerable skepticism about the shuttle 
system. I would appreciate It If you could enl lghten me about 
two things: one, what Is the stage of development of that 
system and, two, Is there a posslble explanation for the 
skepticism In tel low professionals. 

JEAN PIERRE LENOBLE: Thank you very much for this 
question. It Is a good question because these skepticisms could 
be shared by many people In view of the very sophisticated 
system that we are envisaging at the moment. Hc:Mever, It seems 
that the topography of the bottom and the variations In 
abundance on the bottom wfl I make It very dlfflcult to mine the 
nodules with the other systems. This means that the recovery 
could be very low and that wll I endanger the whole economics of 
the project. The free shuttle system offers the same 
possfbl l ltfes that were given to land-based miners by smal I 
shovels that can operate on many different areas and In many 
different places, Instead of a very large dredge that can only 
operate on one mine. This gives you more freedom and more 
flexlbll fty during the operation. The ma ,ln point Is that during 
Its travel on the bottom, the connecting device wf I I encounter 
obstacles. So the question Is, then, of how to proceed with a 
system that Is I Inked to the surface with a very long string, 
whatever It Is, a cable or a pipe string. The procedure wll I be 
to I 1ft the whole system before the obstacle and to bring ft 
down after the obstacle. That Is rather dlfflcult, and ft wfl I 
need time. I think that most of the other consortia have left 
this system, but for the moment, the French are stll I working on 
It. We have not yet made the final decision, and we are stll I 
making sane comparisons between the hydraul le and the free 
shuttle system. 

DONALD WATT: Our Impression In Britain Is that deep sea 
mining Is not very real In economic terms. There Is such a 
supply of minerals on the market now that It wf I I take at least 
twenty years before deep sea ml n,f ng becomes prof I tab I e. So are 
we not Inducing a rather false sense of urgency? Also, In ten 
years' time, the technology wf I I surely have progressed a tot 
further than the rather crude systems of today and then the 
Investments wtl I perhaps return a higher percentage. 
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JAN MAGNE MARKUSSEN: We need to have a long-term 
perspective In th Is f lel d. As I saf d f·n my speech, the 
companies think that the latter half of the 1990's Is a possible 
start for the commerclal exploitation of manganese nodules. 
However, the decision to start such an operation must be taken 
up eight to ten years In advance. And as you heard from Mr. 
Brevig of SIMRAD, they have already del fvered products to the 
Industry for testing purposes. Conrad Wei I Ing told us about 
these exciting new minerals, the polymetal I le sulfides. For 
these too, there wfl I be a long exp loration phase. And 
Norwegian companies cannot participate In that phase unless we 
have Information about the market posslbll !ties. This Is also 
the reason tor establishing a Secretariat In cooperation with 
the Norwegian Shipping Research Institute. 

DONALD WATT: I really do not see anything In the present 
situation that Is I Jkely to provide a payoff In less than ten 
years. I would have thought that what Is required at the moment 
Is much more detailed technological know-how, In particular on 
the very serious problem of disposing of the large amount of 
toxic wastes likely to be produced by the present techniques. 
My understanding Is that there will be a very serious pol lutlon 
problem Indeed given the techniques which are at the moment 
avallable for extracting metals from the nodules. 

CONRAD WELLING: In the US we have worked very closely with 
the government on these activities, and my company alone has 
spent about five mil lion dol Jars at universities for research on 
the environmental Issue alone. We have come up with no serious 
problem. In any new venture, there wfl I be environmental 
problems, but we have not encountered any that we cannot handle 
econom I ca I I y • 

QUESTION: How are manganese nodules formed and what rs the 
rate of their formation? 

JEAN PIERRE LENC8LE: There are stfl I many questions about 
this, and it Is difficult to give an answer. The generation of 
nodules can be divided into two different steps. The first 
concerns the origin of the metals. One of the origins of the 
metals may be the newly discovered hydrothermal systems working 
in the region. This Is one of the possible origins. The other 
ls the normal arrival of metals In the ocean from the 
continents. The second step Is the process of concentration. 
That process Is also very unclear. Different processes or 
different systems may be operating, perhaps at the same time. 
One process could be, for Instance, concentration by I fvfng 
organisms In the water -- mainly at the few first hundred meters 
from the surface -- that accumulate metals In their bodies. 
After their death, these metals sink down from the surface with 
the skeletons. These skeletons are more or less dissolved 
before arriving on the bottom. This could be the first step In 
the process of concentration. Little Is known about the second 
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step: the accumulation of manganese on the surface bottom 
sediment. This then brings the posslbl l lty of absorption of 
other metals, such as nickel, copper, and cobalt. This whole 
process Is being discussed by the scientists, and they have not 
yet come up with any clear and definitive answer. Scientists 
a lso have a great deal of discussion about the rates of 
formation. Some scientists are thi nking of a very quick rate of 
formation, and they say that their measurements Indicate that 
most of the nodules present at th e bottom of the sea are only 
2,000 to 8,000 years o ld. Other sci entists take the opposite 
view. They think the process Is very slow and that most of the 
nodules are maybe from one to two mil I Ion years old, with a rate 
of growth that Is less than one mll I !meter for each 1,000 years. 

QUESTION: How many groups are now Involved in deep sea 
mining activities? 

JEAN PIERRE LENOOLE: For the moment, there are five or six 
groups In the free market world, and It was announced that there 
are also some groups being formed In the USSR. I do not think 
that there are more groups. I heard something about a Korean 
group, but I have no specific Information. 

QUESTION: How 
Norway about getting 
mining? 

widespread Is the Interest shown here In 
Into the peripheral side of deep sea 

JAN MAGNE MARKUSSEN: We have been In contact with the four 
Internationally composed Industri al groups, that Is: Ocean 
Mining Association, Kennecott Consortium, Ocean Management Inc., 
and Ocean Minerals Company. We hav e also been In touch with the 
French AFERNOD group. What we have been trying to do Is to make 
an ana lysis of the status and perspectives of this Industry, and 
we have pub I ished five reports recently. 

QUESTION: have a question tor Professor Nyhart. In 
calculating your Internal rate of return on the mining project, 
was there any account taken of risk and uncertainty? 

J. D. NYHART: Yes and no. One way to get at that problem 
ts to guess what discount rate an Investor might select. What 
we have done In the paper Is to present a range of different 
discount rates for the economic return analyses and the 
sensitivity analyses. We di d not try to specify, except In one 
pl ace, what the discount rate might be. In the one pl ace we 
did, we picked a 6 percent real cost of capital. Rather than 
trying to say that this or that Is an acceptable discount rate 
for any Industry, we gave a range. 

QUESTION: How long would It take to develop a manganese 
nodule mine? 
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CONRAD WELLING: Ten years minimum from the time we start 
to the time we are In production. Manganese nodules are a 
nickel business and nobody wll I get Into It until there Is a 
recovery In the nickel market. About ten years ago, the people 
In the nickel mining business felt that there would be a market 
growth of about 4 percent compounded annually, and based on that 
a lot of people expanded their capacity. About three or four 
years ago, growth In the nickel business came to an end and, as 
a res ul t, we now have excess capacity. Until consumption 
Increases and absorbs that excess capacity, which wll I take 
about six to eight years or more, nobody Is going to build a new 
nickel plant, land or sea. But when the nickel market recovers, 
the Important thing Is that we can compete with new nickel land 
mines. We want to be prepared for that when the time comes. 

QUESTION: 
potential? 

Do the polymetalllc sulfides have commercial 

CONRAD WELLING: That ls a distinct posslbll tty. At the 
moment, we cannot say that we have even found a commerclal 
deposit. Al I we hav e found so far are Indications of It. It 
wll I take several years yet before we really fee l that we are 
onto something. But when you get the high values we have been 
getting, 10 percent copper, 20 percent lead, 50 percent zinc, we 
feel that we have to look further. I would not want to say 
right now that In five or ten years we wll I be In that business, 
but the Indications are that the probabll tty Is good and we 
cannot Ignore It. How much we find within 200 miles and how 
much we find outside, no one knows. 

QUESTION: What determines the location of the manganese 
nodules and what determines the location of the polymetal I le 
sulfides? Why are both most prevalent In the Pacific? 

CONRAD WELLING: One e lement associated with manganese 
nodules Is a very low sed imentation rate, and the Pacific has 
the lowest. That does not cover everything as we find nodules 
everywhere, but the richest deposits are found In areas with low 
sedimentation. The polymetal lie sulfides are associated with 
spread Ing centers that have the fastest spread Ing .. rates, and the 
most dynamic activity Is In the Pacific. I am sure you have 
heard of the ring of fire, the Pacific perimeter noted for Its 
earthquakes and volcanoes. The Pacific Is more dynamic than the 
Atlantic. 

QUESTION: What types and sizes of ships would be used for 
ocean mining? 

CONRAD WELLING: As to the mining ship, we feel that It 
would be something of 200 to 300 thousand tons. Supershlp size. 
The supply vessels would have to be standard type slurry 
carriers In the order of an average of 80 thousand tons. 
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JEAN PIERRE LENOOLE: Yes, I think that there wll I probably 
be two kinds of ships. A very large one, probably very heavily 
equipped and especially built for this purpose, that Is the 
mother ship or the mining ship Itself. In addition, there wlll 
be ships that could be similar to the supershlps presently used 
In the oll Industry. Also, the exploration of the nodul ,e 
deposit wll I continue during the mining, and for that sh fps are 
needed that are larger than the normal oceanographic vessels. 

TRYGVE GULLIKSEN: We now come to the end of th Is specf a'I 
symposium. Our task was to try to give you some hlghl lghts of 
the economical and technical aspects of the ocean mining 
Industry, although we appreciate that other factors are 
Involved, I Ike the pol ltlcal and the legal aspects. It Is 
perhaps for each of you to decide whether we have accompl !shed 
our task, but we sincerely hope that we have given you the 
Impression that the tom-tom drums are heralding perhaps the 
coming of the ocean mining Industry. For sane, the drums are 
pretty close; for others, they are more distant. Let us also 
hope that we are able to cope with the opportunities and the 
challenges of ocean mining. 
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