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Foreword

It is with pleasure and pride that the state of Hawaii welcomes you

to this first conference of the Law of the Sea Institute held in its

new home in Hawaii. We in this state have Jong been aware of the
global significance of the law of the sea and of the role of this Institute in shaping
the philosophy and evolution of this budy of intemational law. The state of
Hawaii, through the University of Hawaii and with the support of our state
legislature, has undertaken the sponsorship of the Institute because of our
belief that major changes in the future will be determined by ocean developments
in the Pacific: by ocean developments in the coastal zones of the major continents
on the Pacific Rim and the economic zones of the major island nations in the
western and southwestern Pacific, in the waters surrounding the island and archi-
pelagic domains of the south and central Pacific, and in that vast ocean regime
beyond the limits of national jurisdiction. A few decades ago the Pacific nations
were widely separated not only by miles of ocean but by time. Weeks and months
could and did elapse before interaction, commerce, and communication could
take place among the nations of this vast community. But today no nation is an
island, and no island is remote. High-speed container ships move large cargoes
swiftly and economicaily. People are transported in a matter of hours by high-
speed aircraft, and satellites carry communications instantaneously and at low
cost.

It is our hope that while you are here you will gain an appreciation of the
cosmopolitan community that is Hawaii and also an appreciation of its desire to
contribute to the world community. It is our hope that you will aiso obtain a
deeper understanding of the relationship between island communities and the
sca. Our forebears on these islands lived on the sea and drew their support from
it. Over the years, this dependence was lessened, but now, once again, the impor-

xiif



xiv Foreword

tance of the sea is being reasserted. In the very near future, we shall derive sub-
stantial energy from the ocean by thermal energy conversion. We shall extract
valuable metals from the manganese nodules of the deep Pacific. We shall extract
fertilizer and nutrients from the deep ocean for mariculture and aquaculture.

We shall develop the fishing, coral, and sand resources of the reefs and their adja-
cent waters. We shall speed from island to island in modern forms of stable ocean
ferries.

Utilization of these resources of the ocean will require management. At the
same time, the ocean environment must be protected, and the responsibility for
the resource management and environmental protection of the ocean must be
placed with the people who occupy the lands that these oceans surround. As we
look over the vast Pacific, we see many legal regimes and newer ones propused
for this management. For many island nations an archipelagic doctrine scems
most appropriate, providing as it does management control over archipelagic
waters and maintaining at the same time traditional passage through straits and
international waterways. For some island communities, separated by vast
stretches of ocean, it may be more appropriate to claim a separate cconomic
zone for each individual island. In either case, there is a common fundamental
principle that the management of the ocean cannot be separated from the man-
agement of the land. This principle is independent of the sovereign status of the
islands, whether they be, as in Hawaii, an oceanic archipelago of a continental
state, or whether they be a territory in trust, or istands such as the Line Islands,
whose sovereignty is yet in contention. The development of this philosophy. in
which equitable and fair regimes can be developed in each region, regardless of
the complexity of sovereignty  is a role which this Institute can well fulfill.

The development of a philosophy for the broad ocean area is of equal
importance. Today this area is of interest primarily because of the manganese
nodules. Tomorrow it will be of interest because of the tropical belt of geother-
mal energy and biological productivity that stretches across the wide Pacific.
The United Nations has struggled, as yet unsuccessfully, with the problem of
establishing an international system for the management of the deep seabed.
Such a regime may set a precedent for the resources of the waterss above as well
as for other, stil} undiscuvered, resources of 1he deep ocean floor. Development
of a philosophy for the broad ocean that takes f ully into account both the com-
mon heritage of mankind and the rights and responsibilities of island states,
including those surrounded entirely by international waters. is vet another role
for your Institute to fulfill. This challenge will require much study, a deeper
understanding of the occan than we now have, but above all it will require a sense
of goodwill and community . In Hawaii we call this sense of goodwill and com-
munity the “spirit of Aloha.” It is our earnest hope that you will come to share
in that spirit in this Conference and that you will carry it with you in your
future endeavors. Mahalo and Aloha!

It is now my privilege to introduce our keynote speaker. The Honorable Patsy
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Mink is a daughter of Hawaii. She was born on the islund of Maui and her school-
ing was here in these islands, latterly at the University of Hawaii. Her legal studies
carried her to the mainland. where she received her Jurisdoctorate at the Univer-
sity of Chicago. She returned to these istands and quickly entered local politics
and state politics. First she became a territorial representative, then a territorial
senator and then a state senator in the State House in Hawaii. In 1964 she was
elected the U.S. Representative to Congress from Hawaii and served in that capa-
city for twelve years. During that time she played an active and vital role in the
law of the sea. She was a member of the Congressional Advisory Group on the
Law of the Sea and was a frequent visitor at the sessions of UNCLOS 111 and at
the earlier preparatory sessions. In 1976 she entered the Democratic primary for
the United States Senate in the state of Hawaii. This entry opened the way for
vour speaker to enter the Demrocratic primary and | entered as a candidate for
the House of Representatives. We both conducted vital and dynamic campaigns.
The voters of the state of Hawaii determined that I could best serve the state and
the nation as director of the Law of the Sea Institute! Similarly, the voters of the
state of Hawaii determined that our speaker could best serve the nation as assis-
tant sccretary of state!

John Craven
Director
Law of the Sea Institute
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Opening Address

The Honorable Patsy T. Mink
Assistant Secretary of State for Oceans and
Environmental and Scientific Affairs

It is indeed an honor and privilege to be asked to offer opening

remarks at this convocation of the Eleventh Annual Conference of

the Law of the Sea Institute, convening for the first time in its new
abode, my home state of Hawaii, Obviously, as the only island state of the Union,
our affinity and rapport with the sea are intense, and intimate. We are indeed
pleased to have this important Institute here in Hawaii, and I offer Dr. Craven
my warmest congratulations for his personal efforts in this regard.

The theme you have chosen as the focus of your deliberations and discussions
at this Conference, “Regionalization of the Law of the Sea,” is a most timely
one. As you know, the United States has placed great emphasis upon the nego-
tiation and conclusion of a law of the sea treaty. Our policy has been based
upon the belief that a comprehensive treaty, fairly, openly, and collectively
negotiated, could best provide the necessary conditions to effectively manage
the resources of the oceans. Such a treaty must provide the framework for
mutual stability, cooperation, and harmony in the realm of ocean space. We
have sought through these negotiations to bring forth a new era in ocean rela-
tions, which would accentuate global maritime interdependence, and which
would enhance and safeguard the common heritage of mankind.

I would be less than candid if I did not state that the Administration is
concerned that our most fundamental expectations and precepts conceming
this important attempt at universal cooperation now seem in jeopardy. At the
last session, the Conference moved forward, both procedurally and substantively,
on many issues pertaining to Committees 11 and III and the establishment of an
institutional mechanism for dispute settlement. However, the principle of full,
fair, and open discussion was not adhered to in the negotiations on the impor-
tant issue of deep seabed mining, resulting in a product, to quote my good friend

xvif
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and colleague, Ambassador Elliot Richardson, which was “fundamentally unac-

ceptable to the United States.” ’
As a result, we are now conducting

ing review of our interests and the bal _
ests can be protected in the type of negotiations which have taken place to date.

Thus, your planned consideration, analysis, and Scrl'Jtl'nY of regionalism apd
its relationship to the law of the sea is timely, appropnatg, and consonant with
the review now being undertaken within the Administration.

Be assured, however, that even if the law of the sea negotiations were not so
troubled, we in the Administration would still view your Conference as a most
important undertaking. Although our policies have strongly favored prh?cip]e.s
of universality, regional arrangements have always figured prominently in our
expectations for a new law of the sea. In fact, recognition of this essential rela-
tionship has led the United States and other advocates of the universal treaty
process to initiate and support numerous provisions in the law of the sea context
pertaining to regional initiatives and organizations. Both the Revised Single Ne-
gotiating Text (RSNT) and the more recently issued Informal Composite Nego-
tiating Text (ICNT) contain numerous provisions for regional cooperation in
respect to marine scientific research, technology transfer and training, manage-
ment and conservation of living resources, access to living resources by landlocked
and geographically disadvantaged states, and protection and preservation of the
marine environment. Whether a universal treaty is concluded or not, we would
welcome and encourage regional arrangements as entirely appropriate—indeed
as major institutions through which the United States and others could seek to
promote and enhance not only their own mutual interests, but also the interests
of the entire international community in sound resource management and envi-
ronmental quality.

Some would argue that regional arrangements are alternatives to a comprehen-
sive UNCLOS 111 treaty. | would argue, however, that they should be supplemen-
tary, Whether there is such a treaty or not, regional arrangements will fulfiil
major functions. They can provide an important and peaceful means by which to
promote and safeguard a wide range of interests in the oceans. They can create
both the opportunity and means to facilitate multilateral cooperation and com-
munication and thus reinforce the concept and reality of mutual intcrdependence
in marine aflairs. They can establish the institutional basis for political, econom-
ic, environmental, and resource accommodation in ocean affairs, and thereby
institutionalize procedures for forming and implementing joint initiatives, deci-
sions, and policies. And obviously, in the unhappy event that there is no nego-
tiated international law of the sea agreement, cooperative regional arrangements
will be considered, should the reformulation of United States oceans policy be-
cume necessary.

| Lest | be misunderstood, | want to state clearly that, in my opinion, region-
alism as both a concept and practice would be most useful and successful as a

within the government a serious and search-
ance among them and whether these inter-
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corollary to a comprehensive law of the sea convention. The negotiation of a
generally acceptable treaty would have a profoundly positive influence on

states’ attitudes toward multilateral cooperation and collaboration, including
support for functionally oriented regional organizations and agreements. Conclu-
sion of a law of the sea treaty would provide proof that states can and will resolve
their differences; can and will find avenues for compromise even when important
national interests are involved; can and will temper their nationalism and propen-
sity toward unfettered sovereignty when overriding community interests and
values are at stake. The conclusion of a treaty would demonstrate, quite simply,
that we—the society of nations—-have both the will and capacity for building a
stable structure of peace and community.

Certainly changing circumstances and policies have precipitated a new urgency
for regional cooperation. For example, the establishment of 200-mile fishery
zones, including our own, has provided a great challenge. Although regional
arrangements existed in many areas, extension of jurisdiction has created a need
to revise many important multilaterat fishery arrangements. For example, a new
organization is currently being negotiated to replace the Eastern Pacific Tuna
Treaty, of which the Inter-American Tropical Tuna Commission is the primary
institutional embodiment. The IATTC’s Atlantic counterpart, the Atlantic Tuna
Commission, remains a viable and functioning management tool, which may,
pending further consultations and the conclusion of an acceptable agreement
among the parties concerned, assume expanded regulatory authority for addi-
tional migratory species, specifically skipjack and yellowfin tuna. In the North
Pacific, the United States has deposited a Notice of Intent to terminate its
obligations under the International Convention for the High Seas Fisheries of
the North Pacific Ocean (INPFC) due to its incompatibility with our national
fishery legislation. However, efforts are now underway to amend that treaty so
as to bring it into conformity with national fisheries zones. We have also begun
netotiations to establish a regional body to replace the International Convention
for the Northwest Atlantic Fisheries (ICNAF). The successor organization will
probably focus on scientific cooperation and stock studies, as well as the multi-
lateral management of fish stocks beyond 200 miles in the Northwest Atlantic
area. Lastly, [ would mention that the United States will be participating in a
mecting called by the South Pacific Forum next week to discuss the creation
of a regional fisheries agency.

Just as a promising potential exists for the development of effective regional
fishery arrangements, especially with regard to transboundary or migratory
stocks, a similar potential exists, in the opinion of many, for greater collabora-
tive arrangements in respect to marine scientific research on both a bilateral
and multilateral basis. As compared to regional fishery arrangements, our pre-
vious efforts have been less intense and vigorous in this area. However, because
of the generally restrictive orientation of the scientific research provisions of the
ICNT and the overall importance that we and other nations attach to marine
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science, both for the common good and as a national activity, we‘in the Admin-
istration are contemplating a comprehensive examination and review of t}}e entire
range of potential options that we might pursue to enhance United States” and
international marine scientific programs. We are reasonably confident that ways
and means can be devised to facilitate access for the marine scientific community
through cooperative bilateral and multilateral arrangements. If we are to continue
to unlock the mysteries of the oceans, if we are to continue ongoing and long-
term research activities, a reasonable accommodation between the interests of
science and national sensitivities must be found.

Regionalism, | believe, is the companion of interdependence, an explicit
recognition that there are emerging issues that extend beyond the capabilities
of individual nation-states. Given this recognition, our common interests and
perceptions about the value of cooperative actions will lead to effective regional
arrangements, open to all states willing to embrace these concepts. Of course,
there are certain principles from which regional arrangements cannot derogate.
For example, the freedom of navigation, overflight and associated activities
beyond narrow territorial seas, and passage through straits are principles of
universal application that cannot be impaired by unilateral or regional
arrangements.

It is my hope that our future endeavors to conclude regional arrangements
will be creative as well as supportive of our international goals governing the use
of our oceans and their resources. Your conference, [ know, will point toward
new consideration, new ideas, new dimensions, and will expand the continuing
ever-important debate and dialogue about the law of the sea and its considera-
tions.



% Part 1

Regionalization and its Consequences
at UNCLOS 1l

Chairman
Douglas M. Johnston
Daihousie University

Perhaps I might first take just a few minutes to explain that the

theme of this Conference was designed by the Board with nothing

particular in mind. It is not intended to be an evidence of pessimism
on the part of the Board, looking to the future outcome of UNCLOS Ill. There
are pessimists on the Board, but also optimists, and both would be likely to
agree that whatever the outcome of that global Conference is likely to be, we can
be sure at least that much will remain to be done at regional levels. We would
have to expect, treaty or no treaty, that many innovations will be introduced by
the nations of the world within various regional settings. We can also expect,
unfortunately, that within certain regions there may be disputes, even conflicts
perhaps, in the years ahead.

As you can se¢ from the program, we have tried to devote special attention
this year to the problems of the Pacific region. Therefore, we are especiaily de-
lighted to have as many Pacific visitors here as we do. But despite the Pacific
focus of the program, we have succeeded, 1 think, in attracting a genuinely
global representation to this year’s annual Conference.

It is my great pleasure to introduce my friends and colleagues on this morn-
ing’s pancl. [ suspect they are all known to you by name, if not in person, but
protocol requires that I pretend otherwise and introduce them to you. Imme-
diately on my right is Professor Lewis Alexander. Professor Alexander is from
the University of Rhode Island, and | hope he will allow me to say that he is the
father of marine geographers in the world. Professor Alexander, as most of you
must know, is one of the founders of the Law of the Sea Institute. For a number
of years he was the director of the Institute and in every session from the be-
ginning he has been a fruitful and constant participant. We look forward with
great pleasure to his paper. He will be followed immediately by Dr. Dolliver

!
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Nelson. Dr. Nelson was for many years reader in international law at the London
School of Economics in England. In recent years he has been a senior member of
the United Nations Secretariat at the Law of the Sea Conference. Among other
responsibilities he is secretary to the Drafting Committee and as such has a very
close inside view of the United Nations Conference. Since the Drafting Committee
is now involved in the current textual revisions at UNCLOS 1II, we have special
reason for looking forward to his presentation. Last on the program, but in no
other sense, is Professor Richard Bilder from the University of Wisconsin, Pro-
fessor Bilder is one of the leading international lawyers in the United States, and
indeed in the world, and has shown his versatility in a variety of fields of scholar-
ship, not only the law of the sea but in intemational environmental law, conflict
management, and many others. This is a particularly appropriate combination of
interests to be represented in one person at a conference such as this. We look
forward with great pleasure to hearing all three of these speakers.



% Chapter One

Regionalism at Sea:
Concept and Reality

Lewis Alexander
University of Rhode Island

The theme of this Conference is marine regionalism, that is, the

management of the oceans and their resources at the regional level,

For several reasons it is important that we address ourselves at this
time to the regional concept. The first is that with the increasing complexities of
ocean use we have found that for many purposes unilateral management is not
effective. This is true even though, through the imposition of economic zones,
we are in the process of extending the exclusive rights of coastal states to cover
over one-third of the world ocean. But the inadequacies of global management
have also been made apparent through the difficuities experienced in such fields
as pollution control, commercial fisheries, and marine technology transfer. We
are now poised for a thrust to the deep seabed to exploit its manganese nodules,
and here again the issue is raised whether either extreme of management—uni-
lateral or global—will be sufficient to make the exploitation system work. Also,
at this time, we find ourselves at what may be a critical juncture in the Third
Law of the Sea Conference. Increasingly, the question is raised, what might be
the consequences of failure to achieve a new oceans treaty? One aspect of this,
to my mind at least, could be an exacerbation of some of the already difficult
relationships existing between the developing and developed worlds. Problems of
North-South interactions might well impact on the willingness of developing
countries to enter, voluntarily and meaningfully, into various types of marine
regional arrangements with the major maritime states.

If neither the unilateral nor the global approach appears practical for a num-
ber of issues involving ocean management, we are left with the third altemative,
regional action—a process that can take place at any one of a number of organi-
zational levels. Regional action may turn out to involve only three or four
states in an operation, or alternatively it may encompass whole continents. The

3
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compilers of the various negotiating texts apparently recognized early on the
inexac tness of regional terminologies, so that even if some parts of the Informal
Composite Negotiating Text emerge to become incorporated into anew oceans
treaty we would be left with relatively few guidelines as to how to handle region-
a} and subregional matters. So one basic point with respect to marine regionalism
is that its precepts cannoi be handed down from above but must be built up
slowly through experience. Data from all types of regional actions must be
gathered if we are to develop generalizations for purposes of comparison, model-
ing, of prediction.

1t is necessary also to recognize the basic fragility of existing marine regional
arrangements. The coming of the exclusive economic zone presages a period of
intense nationalism before many viable regional mechanisms emerge—a fact
already evidenced by the fate of several fisheries organizations, At this stage one
can only guess what forms of regional systems will eventually develop from this
era of ocean nationalism. But | would offer one suggestion. Among the most
lasting and successful of marine regional arrangements are those that have
counterparts on land, in the form of economic, political, or social integration
units. The experiences of the European Economic Community and of the East-
ern European Socialist group affurd proof of this statement.

Another point is that the viability of future marine regional organizations may
depend to a considerable extent on patterns of development aid and assistance.
Regional cooperation in the abstract may at times be far less compelling to
national officials, particularly in developing countries, than is cooperation that is
coupled with some form of outside aid. Such aid could come from the United
Nations Development Program (UNDP), from one of the UN specialized agencies.
or from a single donor nation, and could be in the form of direct development
grants or of assistance in the planning and implementation of regional programs.

THE MARINE REGIONAL CONCEPT

Forms of Marine Regions

Having briefly considered several parameters of the regions issue, we turn now
10 a more detailed treatment of the regional concept itself. Assessing marine
regionalism on a global and comprehensive scale is not a simple exercise, in part
becguse of the various forms the regional concept takes with respect to the sea,
and aiso because of the complex relationships existing between regional and
other issues both within and beyond the ocean policy system. As a first step in
the assessment process, marine regionalism should be seen in a meaningful per-
spective,

We are really dealing herc with two elements—regions and regional arrange-
ments ar organizations. A region is a geographical phenomenon, that is, an area
of the earth surface that is differentiated from other areas by one or more
criteria. By contrast, the term ‘“‘regional arrangements” is taken as referring to
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mechanisms designed to implement various types of cooperative activities among
states, particularly those in a contiguous geographic area. These arrangements
may exist in the form of agreements, treaties, institutions, or simple working
groups. The interactions between regions and regional arrangements form an
integral part of the subject matter of regional analysis.

A region is an intellectual concept, created by the selection of certain features
that are relevant to an areal interest or problem. It is a geographic generalization
whose distinguishing criteria are chosen by the compiler of the region in order
to serve a stated objective. Once a region has been so designated, its validity is
related to its ability to carry out the tasks for which it was designed. Some
regions. of course, are more universally recognized than others. The Mediter-
ranean Sea, for example, is a physical region, defined by its peculiar coastal
configuration, and clearly separated from other maritime basins.

Any region may be subdivided into various subregions. The boundaries of a
region or subregion may be sharp, as is often the case with jurisdictional areas, or
they may be indistinct. Where, for example, are the inland boundaries of the
subregions referred to as coastal zones: where are the southern limits of the
Arctic? Since regions are intellectually derived, they may be interpreted differ-
ently by different observers.

One advantage of regions is that they can serve as frameworks for collecting
and assessing data, or for distributing benefits. They may also be of value with
respect to the planning and management of programs. And mutual activities tak-
ing place within a region may in time iead to the creation of what is often
termed “‘regional consciousness” on the pan of all or some of the inhabitants.

With respect to the marine environment there are several forms of marine
regions. One is a physical region, which is differentiated from other areas on the
basis of coastal configuration. The major semi-enclosed seas of the world form
physically defined regions; these, in tum, contain subregions, such as the Adri-
atic and Aegean Sea of the Mediterranean, or the Gulf of Thailand off the South
China Sea. Some geographers would divide the ocean basins into physical regions,
such as the Northeast and Northwest Atlantic, and the North Pacific.

A second form of marine region is what might be called “*management rc-
gions,” representing situations where there is a well-defined management prob-
lem, capable of being handled as a discrete issue. The annual range of a migratory
species, for example, might form the basis for a management region. In some
cases, management regions conform to physically defined regions or subregions.
For many fisheries and pollution contro} purposes, the Mediterranean, a physi-
cally defined marine region, can also serve as a management region.

A third form is operational regions, that is, sites of one or mare regional
arrangements, These may be defined, for example, by the limits of competence
of a regional fisheries commission or council, or by the terms of an international
treaty such as that for the Antarctic. The limits of an operational region may
correspond with those of a management or physically defined regional unit. But
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the differences in the regional connotations of the three categories are important
for planning and implementation purposes.

Up to this point we have deait with regions of the ocean. But the terms
“region” and “regional” are also used with respect to groups of countries that
have similar interests in ocean matters. One of the most noted of these groups
was created twenty-five years ago in South America when the CEP countries
agreed to common policies on 200-mile limits. More recently we have read ot a
“regional law of the sea” for such areas as Western Europe and Africa. In the
Informal Composite Negotiating Text the terms “region’ and “regional” are
applied to groups of landlocked and geographically disadvantaged states.

One form of such “marine-oriented” region is that which focuses on major sea-
ports or other coastal facilities. Some ports are truly regional in scope, serving
the waterborne trade of several countries. Among such ports are Dar es Salaam,
Lourenco Marques, and Abidjan in Africa; Rotterdam and Genoa in Europe; and
Singapore inSoutheast Asia. In addition, service areas may develop on land for
such activities as ocean data storage and analysis, or marine education and train-

ing.

Marine Regionat Arrangements

Turning from regions per sc fo regional arrangements in the oceans, a first
point to note is that such arrangements are set up to handle particular problems,
and that only through an understanding of the problems themsclves can proper
evaluations be made of the cotresponding regional systems. The problems or
issues to be resolved represent the first of what might be seen as four compo-
nents of the regional arrangements syndrome. The other components are
structure and functions of the regional organization, regional processes, and the
impact of regional activities on other phenomena.

Problems. The principal problems that are addressed at this time by marine
regional systems are associated with the activity areas of fishing, scientific re-
search, environmental control, and military uses. Other activity areas for which
regional solutions might be suitable are shipping, surveying and monitoring,
marine education and training, and development assistance. Multi-use problems,
involving 1wo or more activitics in the same arca, may also require a regional or
subregional approach. In time, ocean mining and the production of energy from
the sea might be developed on a regional scale.

Structure and Functions. The structures of marine regional arrangements
vary from agreements for collective action by states to highly sophisticated insti-
tutions that are involved in data collection and analysis, decision making, and
decision implementation. Some units are affiliated with specialized agencies of
the United Nations. Membership is generally open to all interested parties, al-
though there are cases of restrictions, as in conventions focusing on the Black
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and Baltic Scas. Despite the structure adopted for a particular organization,
management problems may arise because of differences among participating
states in terms of operational standards for such activities as measurement and
research, information storage and retrieval, report writing, and accounting pro-
cedures.

The functions of marine regional organizations also vary considerably. Some
are concerned with information exchange, data gathering, and coordination of
programs. Others go on to establish standards and allocate costs and benefits. In
some fisheries arrangemients, mutual enforcement provisions are included. And
finally, there is at least one regional unit, the International Council for the Ex-
ploration of the Sea, that is concerned with the “operational™ tasks of research
analysis and development.

Regional Processes. A third category in the list of components of marine
regional systems concerns regional processes. These processes involve integration
and disintegration, growth and decline of the organization, and the establish-
ment of linkages between one regional system and others within the same geo-
graphic area. Integrative forces would include (1) the existence of other inter-
national arrangements among the member states, which would tend to reinforce
the regional consciousness of the participants: (2) the percep tion by member
states of the existence or promise of a favorable cost/benefit ratio so far as par-
ticipation in the regional organization is concerned; and (3) a strong leadership
role by some state or international organization. Among the disintegrative forces
would be (1) political, territorial, ideological, or other differences among states;
(2) unequal costs and benefits to member countries of the organization; and
(3) nonmembership of one ur more states within the geographic region. Some
insight into these forms of process may be gained through the study of regional
integration theory. Such theory has to date been concerned largely with complex
organizations on land, so it might be that the relevance of theoretical findings
there to marine-related phenomena may be small.

Another component of “*regional process™ is the linkage between one regional
systema and others within the same area. What are the correlations, for example,
between regional marine science efforts such as JOCARIBE, int the Caribbean,
and regional fisherics activities as exemplified by WECAFC? One agency that has
been considering the linkage question is UNEP, whose 1376 “Blue Plan™ for the
Mediterranean Basin recognizes the area as an ecological community and calls for
an overall framework for national action with respect to a variety of marine-
related activities,

Impact of Regional Activities. A final element of regional arrangements in-
volves their effectiveness with respect to the problems that they were designed
to handle. Some regional fisheries organizations have been relatively unsuccess-
ful, in part because the organizations lack true management functions and
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the existing marine regional organizations have been

. Almost all of
P entl s are only beginning to be felt.

recently created and their impac

Perspectives on the Regional Concept
It is apparent from the preceding materials that there are a number of ways

to examine the marine regional concept and that each perspective will yield
certain advantages. Following is a brief summary of several conceptual ap-
proaches. . _

One is a geographic area approach, in which a particular region, such as the
North Pacific or the Caribbean, is examined in terms of the problems requiring
regional action and of the institutional responses that have or Cf)uld be made.
Such a study could be useful in pointing up linkages among regional systems
within the same area.

The systematic approach deals with the regional mechanisms themselves,
rather than the area. There are here a number of methodologies. One would be
to assess the regional arrangements associated with a particular activity, such as
fisheries or environmental control, in terms of their structures, functions, and
other aspects. Another would be to analyze marine regional mechanisms of all
types from the perspective of their management capabilities. Still another
methodology would compare regional arrangements at sea with those existing on
land. Among the advantages of the systematic approach is that it permits com-
parative studies of regional systems and contributes to the development of con-
ceptual models.

Third is what might be termed a national interest approach, in which the in-
terests of particular states or groups of states toward marine regional arrange-
ments are assessed. How are the ocean interests within a certain state actually
defined? How does the state perceive the costs and benefits of participation in a
regional system? As a variant of this, one might consider the national ocean
interests of groups of states, whether these groups be regional in scope (such as
the states of Latin America or Africa) or whether they represent states with
common characteristics. Among the latter might be landlocked countries, those
with distant-water fishing interests, or states bordering on straits used for inter-
national navigation,

There arc, of course, other ways of looking at regional issues. One could, for
example, view marine regionalism as part of a general world trend toward multi-
state action regarding common problems, particularly those dealin g with the
environment and resource use. One could see regional issues in an historical per-
spective, or seek to ascertain what political precedents exist for current marine
regional activities,

TI.m purpaose of this discussion of perspectives is not to sugpest one approach
as bemg better than others, but rather to point out some of the dimensions of
the. regn.mal concept. Studies that attempt to embrace the full scope of marine
regionalism may have only limited value except for definitional purposes, but a
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systematic ordering of regional issues within some sort of conceptual framework
appears necessary if marine regional analyses are to expand and grow.

FORMS OF EXISTING MARINE
REGIONAL ARRANGEMENTS

Turning from the general to the specific, it is instructive to review briefly some
of the categories of current marine regional arrangements. Table 1-1 is a list of
such regional organizations. While no claim is made for the list’s being all-
inclusive, it gives some indication of the scope of regional activities in the oceans
at this time. The mere listing of titles, of course, provides only a first step in
understanding the existing regional processes. Under each title should be in-
cluded descriptive phenomena such as membership, geographic area covered by
the arrangement, organizational structure and functions, and impacts to date on
the problems to be resolved.

In terms of activity areas, there are at this time about two dozen regional
units associated with fisheries conservation and management. A few of these are
bilateral in nature, but involve the participation or exclusion of other countries
as well. Six regional units are FAO-sponsored; the others are independent. A
basic function of regional fisheries has been the collection, compilation, and
analysis of data. Some units also recommend conservation measures to their
member states. But such measures generally fail to take into account economic
factors of the fishery, and in most cases are not binding on member countries.
A few regional systems have become involved in allocations of catch. It seems
reasonable to expect, with the exception of the International Whaling Commis-
sion, that such regulatory functions as the regional fisheries organizations now
enjoy will be curtailed, at least in the short term, as a result of what may be an
almost universal adoption of 200-mile exclusive fishery zones.

A second category of regional activities involves scientific research. A prin-
cipal initiating agent here is the Intergovernmental Oceanographic Commission
of UNESCO. 10C functions not as a project agency but rather as a coordinating
group for activities undertaken by individual countries or by UN organizations.
Many of I0C’s regional scientific activities are under the aegis of IDOE—the
International Decade of Ocean Exploration. Among the IOC programs are broad-
ranging cooperative studies and investigations, as well as one multipurpose
regional unit—1OCARIBE--for the Caribbean and adjacent regions. Independent
of 10C are the Intemnational Council for the Exploration of the Sea, which is
concerned with research and investigation in the North Atlantic, and the Inter-
national Commission for the Scientific Exploration of the Mediterranean. With
the prospects of a consent regime being required for all foreign scientific re-
search in the exclusive economic zane, the role of bath global and regionat
scientific units may before fong increase.

One of 10C’s units is TEMA, which is concerned with the coordination of
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Table 1-1. Regional Organizations

I Fisheries Conservation and Management

A. FAO-Sponsored
Regional Fisheries Advisory Commission for the S_outhwest At
Fishery Committee for the Eastern Ceniral Atlantic (CECAF)
General Fisheries Council for the Mediterranean (GFCM)
[ndian Qcean Fishery Commission {(10FO)
Indo-Pacific Fisheries Council (IPFC)
Western Central Atlantic Fishery Commission WECAFC)

B. Independent

Baltic Sea Salmon Standing Committee (BSSSC)

Inter-American Tropical Tuna Commission {1ATTC)

International Baltic Sea Fishery Commission (IBSF(C)

[nternational Commission for the Conservation of Atlantic Tunas ICCAT)

International Commission for the Northwest Atlantic Fisheries (ICNAF)

International Commission for the Southeast Atlantic Fisheries (ICSEAF)

International North Pacific Fisheries Commission (INPFC)

International Pacific Halibut Commission (IPHC)

International Pacific Saimon Fisheries Commission (IPSFC)

International Whaling Commission (TWC)

Japan-China Joint Fisheries Commission (JCFC)

Japan-Republic of Korea Joint Fisheries Commission (JKFC)

Japanese-Soviet Northwest Pacific Fisheries Commission (JSFC)

Mixed Commission of 1962 (Baltic Sea) (MC)

Mixed Commission for Black Sea Fisheries (MCBSF)

North-East Atlantic Fisheries Commission (NEAFC)

North Pacific Fur Seal Commission (NPFSC)

Permanent Commission of the Contference on the Use and Conservation of the
Marine Resources of the South Pacific (PCSP)

Sealing Commission for the Northeast Atlantic (SCNEA)

Sealing Commission for the Northwest Atlantic (SCNWA)

Shellfish Commission for the Skagerrak-Kattegat (SCSK)

. Scientific Research

A. 10C-Spensored

Cooperative Study of the Kuroshio and Adjacent Regions (CSK)
Cooperative Investigations in the Mediterranean (CIM)
Cooperative Investigations of the Northern Part of the Eastern Central Atlantic
(CINECA)
Southern Oceans Survey (SOC)
Regional Investigation of the E] Nino Phenomenon (ERFEN)
IDOE: Environmentol Forecasting Program
Investigation of the Subtropical Convergence in the Southwest Atlantic QOcean
Investigation of the Equatorial Undercurrent of the Western Pacific
Sea Surface Current Project
North Pacific Experiment (NORPAX)
International Southern Ocean Studies (ISOS)
Monsoon Circulation Experiment (MONEX)
Joint Air-Sea Interaction Program (JASIN)
Joint North Sea Wave Praject (JONSWAP)
Overflow Studies
Mid-Ocean Dynamics Experiment and Test Area (POLYMODE)
IDOE: Environmental Quality Program
Pollutant Transfer

lantic (CARPAS)
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Table 1-1 continued

It

Iv.

Geochemical Ocean Sections Study (GEQSECS)
Saronikos Gulf PoHution Study
Controlled Ecosystems Pollution Experiment (CEPEX)
Pollution/Ecology Studies

IDOE: Seabed Assessment Program
Southeast Atlantic Margins
Southwest Atlantic Margins
French-American Mid-Ocean Undersea Study (FAMOUS)
Plate Tectonics and Metaliogenesis (Nazea Plate)
Manganese Nodules Project

IDOE:  Living Resources—Assessment and Ecology Program
Coastal Upwelling Ecosystems Analysis (CUEA)
Seagrass Ecosystem Study (SES)

LEPOR Programs, not part of IDOE
Variability of the Sea Surface Temperature and Salinity
Fields of the Southwest Pacific and Indian Ocean
Study of North Sea Pallution
Studies of Organic Sedimentary Processes on Shelves, Slopes and the Deep

Ocean Floor of the Southwest Pacific

Assessment of the Living Resources in the North Atlantic
Fish Stock Assessment in the South Atlantic
International Tsunami Warning System in the Pacific (ITSU)
1I0C Association for the Caribbean and Adjacent Regions (IOCARIBE)

B. Independent
International Council for the Exploration of the Sea (ICES)
Internationzl Commission for the Scientific Exploration of the Mediterranean Sea
(ICSEM)
Federation of the Institutions Concerned with the Study of the Adriatic Sea
(FICSAS)

Environmental Contiol

Agreement for Cooperation in Dealing with Pollution of the North Sea by Oil, 1969

Agreement between Denmark, Finland, norway, and Sweden Concerning Cooperation
in Measures to Deal with Pollution of the Sea by Oil (Nordic Agreement), 1971

Convention on the Psotection of the Marine Environment of the Baltic Sea Area,
1974

Convention on theProtection of the Environment between Denmark, Finland,
Norway, and Sweden, 1974

Convention for the Protection of the Mediterranean Sea Against Pollution (Mediter-
ranean Action Plan), 1976

Military
Treaty for the Prohibition of Nuclear Weapons in Latin America (Treaty of

Tlateloco), 1967
Declaration of the Indian QOcean as a Zone of Peace, 1971

Regional Development

Indian Ocean Fishery Survey and Development Program

Development of Fisheries in the Eastern Central Atlantic

Development of Fisheries in the Western Central Atlantic

South China Sea Fisheries Development and Coordinating Program (Phase 11)

Caribbean Fisheries Training and Development Center

Committee for Coordination of Joint Prospecting for Mineral Resources in Asian Off-
Shore Areas (CCOP)

Committee for Coordination of Joint Prospecting for Mineral Resources in South
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Table 1-1 continued
Pacific Off-Shore Areas (CCOP/SOPAC)

Qthers

Antarctic Treaty, 1959 _ ‘
European Agreement for the Prevention of Broadcasts Transmitted from Stations

Outside National Territories, 1965 ‘
Statement of Indonesia, Malaysia, and Singapore on the Malacca Straits, November

16,1971

training and education in the marine sciences, particularly in the developing
countries. Over the past several years TEMA has held a series of regional meetings
in such places as Mexico City, Casablanca, Manila, and Cairo. Countries located
within the regions served by these cities have been invited to participate in the
meetings and work toward the development of j(lint education and training
programs.

Another type of regional arrangement deals with environmental control. The
lead agency in this area at the global scale is IMCO, the Inter-Governmental Mari-
time Consultative Organization, which makes recommendations for international
action, and drafts conventions and agreements. At the regional level, the primary
body is the United Nations Environment Program. Founded in 1972, UNEP is
involved in the development of comprehensive action plans for the protection of
the marine environment. Like I0C, it coordinates work of other agencies. Its
most ambitious program to date is the Mediterranean Action Plan, growing out
of the 1976 Convention for the Protection of the Mediterranean Sea against
Pollution. UNEP also has plans for the Caribbean/Gulf of Mexico, the Persian
(Arabian) Gulf, and the Malacca Straits, and has considered playing an observer’s
role in some sort of action plan for the Red Sea. There are also regional pollution
agreements applicable to the waters off Northwestern Europe.

Since environmental control in the oceans is closely tied in with other activi-
ties, such as fishing, shipping and offshore oil exploitation, it would seem that
comprehensive regional programs, such as those initiated by UNEP, may prove
to be one of the most effective ways for approaching the poliution control and
abatement issue.

In another category are the regional development projects associated with
UNDP, the United Nations Development Program, and with the regional eco-
nomic commissions of ECOSQC, the Economic and Social Council. UNDP cur-
rently supports six regional fisheries development programs; under the aegis of
ECOS0C’s Commission for Asia and the Pacific are two special units, the Com-
mittee for Co-ordination of Joint Prospecting for Mineral Resources in Asian
Oof f~§h0re areas (CCOP), and a similar Committee for Joint Prospecting in South
Pacific Off-Shore Areas (CCOP/SOPAC). 1t should be noted with respect to
these development arrangements that they are supportive in nature and not in-
volved with actual exploitation or with sharing of the resultant wealth. Even the
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two Committees for Co-ordination {or Joint Prospecting have as their functions
promotion, coordination, and the search for possible sources of financial and
technical support. Joint activities such as these represent development projects
that can contribute over the years to the strengthening of regional bonds and to
the possible creation of frameworks for the future establishment of binding
regional and subregional systems.

In addition to the major groupings noted here there are other marine regional
arrangements that should be mentioned. One involves the naming of the Indian
Ocean as a “zone of peace” in 1971 by a UN resolution. In the same year. Indo-
nesia, Malaysia, and Singapore issued a joint statement, calling for a tripartite
body to coordinate efforts for the safety of navigation in the Straits of Malacca
and Singapore. Yet another regional effort, which was designed to affect both
land areas and adjacent offshore waters, was the 1967 Treaty of Tlateloco, which
called upon parties to refrain from the testing, use, manufacture, production,
possession, or control of nuclear weapons in Latin America. In all three of the
cases cited here one might question the actual impacts of these decisions on the
uses of the marine environment. Still another marine regional arrangement was
the 1965 European agreement on broadcasting from stations outside national
territories, which applies to broadcasting stations on objects fixed to or sup-
ported by the seabed, and to those onboard ships or aircraft that are outside
national territories.

The Antarctic Treaty should also be mentioned. Although it refers primarily
to an uninhabited land area, it has several provisions that could be relevant to a
regional oceans arrangement as well, For example, the treaty freezes territorial
claims to the area, provides for demilitarization and a ban on nuclear explosions,
and specifies all waters south of 60°S. lat. as high seas. Since there are no
recognized territorial claims on the land mass itself, there can be no internal or
territorial waters adjacent to the land, no economic zone, and no nationally
claimed continental shelf.

There are other linkages between the Antarctic and general ocean policy
matters. Environmentalists may worry about poiential polluting of the dense
Antarctic waters, fisheries groups may become concerned over unregulated
harvesting of the Antarctic Kkrill, while seabed mining spokesmen may wonder
whether or not an International Seabed Authority’s competence would extend
to the maritime areas covered by the Antarctic Treaty. These and other considera-
tions (among them, the relative exclusivity of the treaty itself) clearly tie the
Antarctic in with other regional marine issues.

TRENDS IN MARINE REGIONALISM

A final consideration here will concern trends in the marine regional process.
Before assessing such trends, some general considerations shouid be noted. based
on the data associated with existing organizations.
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One consideration concemns the geographic extent of an operationgl regiqn,
i.e., one covered by a particular arrangemc.nt. What happens tostates Lr.nmedlately
beyond the operational limits? Are they disadvantaged begausc of tllleu ex-
clusion? Such a situation might arise with respect to fisheries or enfmonmemal
control arrangements involving the states bordering the Gulf f’f Guinea or the
Arabina Sea. If a neighboring state is excluded will the ef chtweness of the
arrangement be threatened? Associated with this probl@ is the case of ‘the
“isolated” state that is part of a physical region but remains outside reglon.al
systems. Israel, Taiwan, South Africa, or Kampuchea (the former Cambodia)
might provide illustrations of this problem.

A second issue involves the levels of “investment” a state makes when par-
ticipating in a marine regional unit. Does membership require some form of
restrictive domestic legislation or other action? Are opportunities for the state
foreclosed because of participation? A survey of the costs incurred by countries
as a result of inclusion within regional units reveals wide variations with respect
both to type and degree of investment. In some cases membership involves only
the verbal acquiescence of some individuals of the country’s elite with little
actual participation.

Considering the wide disparity among the existing regional arrangements the
guestion might logically arise: What do these have in common with one another,
other than the fact they relate to the sea and involve two or more countries? Is
there any sort of evolutionary pattern among them, so that in terms of manage-
ment functions they can move from one stage 1o another along an increasingly
regulatory scale? In general terms the answer is that there is a pattem of increas-
ing competence on the part of regional organizations, a pattern that implies
prowing acceptlance of regional jurisdictions on the part of the member states.
This process has been apparent in iand-baseq regional mechanisms such as the
EEC, with its increased economic integration.

As a corollary to this, a third consideration emerges, namely the interactions
between marine and terrestrial regional units. If states are bound together by
economic, ideological, or other associations, these ties should serve as centripetal
forces for marine-related activities as well. In addition to the EEC and to CMEA
in Eastern Europe, there are extant many land-based regional organizations—the
Association of Southeast Asian Nations, the South Pacific Commission, the
Economic Community of West African States, the League of Arab States, and
the Latin American Free Trade Association, to name but a few. It should also be
noted in this regard that most marine regional organizations are concerned with
the general problems of environmental and résource management, which have
stmpg counterparts on fand. There may be lessons to be learned, at least con-
cerming organizational and management techniques, from international river
basin development programs, weather modification schemes, and soil control
projects. Regionalism at sea should be seen largely asa continuation of a2 man-
agement process that has already been going on for some time on land.
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A fourth item concerns regionalism and the landlocked states. Nothing at the
Third Law of the Sea Conterence has really altered the plight of these countries
or provided them with relief from their geographic isolation. Hopefully, regional
organizations such as the OAU, the OAS, and the League of Arab States can
assist those member countries that are either landlocked and geographically dis-
advantaged in securing access to the sea and its resources. For some states transit
to and from the sea could be enhanced by the development of une or more
regional ports, logether with adequate overland transport systems to inland areas.

A tinal generalization concerns the apparent dichotomy in purposes of marine
regional systems. Such systems may be both developmental and restrictive, They
may work for the benefit of their members and of others associated with the
regional organization, in terms of improving environmental quality, enhancing
the exploitation of living or nonliving resources, developing member states’
economic conditions, helping to resolve regional contlicts involving the sea and
its uses, and otherwise enhancing the common good. But along with develop-
mental progress, limited access provisions may be enacted and the advent of the
gconomic zone concept may greatly expand the maritime areas to which such
provisions apply. Limitations, for example, may be placed on rights of access of
various types of vessels, but such limitations within a regional area may not be
uniform with respect to the ships of all states. Such a contingency raises all sorts
of difficult questions. What is the price of access to outsiders? Are there one or
more “‘lead” countries within the regional organization that decide on conditions
of access? If an arrangement is made for a “nuclear free” zone or a “zone of
peace,” just what might the parameters be? When used in its restrictive sense,
marine regionalism might become a potent political weapon.

Future Trends

Having completed the general considerations, what comments can I make to
summarize future trends in marine regionalism? The passage or nonpassage of an
oceans treaty will have little direct impact on regional developments because of
lack of precision on regionalism in the negotiating texts, But there could be
indirect consequences of nonagreement, including the possible conclusion of
mini-regime agreements by regional groups, which involve claims to joint owner-
ship of seabed resources in various parts of the ocean beyond national limits.

I doubt that binding regulatory systems will develop in the short term, be-
cause of the new offshore jurisdictions coastal states are acquiring and the time
needed for most of these states to adjust to new opportunities and needs before
participating in constraining regional arrangements. It is to be hoped that for a
time 200 miles will be the maximum distance claimed for a coastal state’s ex-
clusive rights to offshore waters.

The two types of areas most likely to experience regional organizations in the
coming years are semi-enclosed seas and island communities, such as in the
western Pacific. The coast of West Africa has also a strong regional potential be-
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cause of the relative proximity tv one another of nearly two dozen coastal and
landlocked states. One or more of the geographic areas mentioned above will
become multipurpose operational regions; from this, in time, will likely come
joint administration amrangements under which one agency is responsible for
several separate residual systems.

in conclusion | would note that marine regionalism is the current fad. During
the next few years there will be a plethora of regional and subregional organiza-
tions coming into existence, some with and some without realistic bases for
success. Pressures for regionalism come from three sources. First, already existing
organizations, such as the League of Arab States or the South Pacific Commis-
sion, will spin off new units. Second, contiguous coastal states will, for one
reason or another, decide to form regional arrangements for various purposes
as shipping, marine education and training, or joint coastal rescarch activitics.
Third, existing global agencies, such as IMCO and UNESCO may increasingly
turn to regional subdivisions to assist them in carrying out their responsibilities.
Already, WMO and UNDP have developed regional centers, and other groups may
soon follow. The need will exist for marine regional developments to be mon-
itored by one or more organizations and, where practical, coordinated.
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The law of the sea has always been conceived of as positing a legal

regime for global application. It was relatively easy to think in those

terms, given the fairly small number of international “actors” who
until recently played the major role in creating the norms of the law of the sea.
Moreover, in a certain sense, this approach paid heed, as it were, to an important
principle--the principle of the sovereign equality of states.?

Two prime factors have served to weaken this principle of globalism and have
been mainly responsible for thrusting to the fore the whole notion of regionalism
within the context of the law of the sea: the remarkable expansion of the inter-
national community and the appearance of the concept of the exclusive eco-
nomic zone. It should also be remarked that general technological progress has
gone hand in hand with an ever-growing concern with the preservation of the
marine environment, a concern that has led to concerted action both on the
international and, in particular, on the regional level to halt the degradation of
the marine environment.?

The emergence of several new states within the international community has
had some consequences of direct importance to the notion of regionalism. In the
first place, the diversity of maritime intercsts, which the law of the sea has now
to accommodate, has been widened significantly by the emergence of several
new states within the world community. Of course, the general indifference that
existed among the metropolitan powers with regard fo matters conceming the
law of the sea as it affected their possessions has rendered this task somewhat
more formidable.* Attempts are now being made within the forum of the Third

*The views expressed are personal and do not necessarily reflect the official views of the
Secretariat of the United Nations.
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United Nations Law of the Sea Conference to incorporate S;’"“" Of these im}fﬁm
and situations within a giobal regime.s.lfiever!;hele_s& the so UUO';e c(l) tSOTii of the
problems posed by the number of m.arltlmc. situations now eXposcc 0 l wasa
result mainly of decolonization will increasingly be sought on a reglclma (f)f sub-
regional level,’ since it has always been difficult to establish Jegal rules of global
i cial cases.

vaﬁ::ttll;:os;zg;flla;ilace, several of these new states have swelled the ranks of the
developing world and now form a significant part of what has bee‘n callejd the
Third World or the Group of 77. As is now well known, the conﬂlf:t of interests
between the Third World (Group of 77) and the developed countnes. forms the
backdrop to the deliberations of the law of the sea that l.las been taking place
in the Third United Nations Law of the Sea Conference in recent years. It seems
to the poor countries that, with the law of the sea in a state: of flux, they ha_Ve
been presented with an opportunity to narrow the economic and -technologlcal
gap between themselves and the rich developed world and to eradlcajce _Wha,t’,
appears to several of them as the unfortunate consequences of colonialism.
This problem, of course, looms large in the transactions of Committee [ of the
Conference, but it does run like a leitmotif throughout the Conference. Here,
too, the notion of regionalism has been invoked to provide at least some sofutions
to the problem. For instance, Article 203 of the ICNT states in part that: ““States
shall directly or through competent international or regional organizations,
global or regional (a) promote programmes of scientific, educational, technical
and other assistance to developing States for the protection and preservation of
the marine environment. .. .” Article 276 of the ICNT declares inter alia that
“States shall, in co-ordination with the competent intemnational organizations,
the Authority and national marine scientific and technological institutions,
promote the establishment, especially in developing States, of regional marine
scientific and technological research centres in order to stimulate and advance
the conduct of marine scientific research by developing States and foster the
transfer of technology.”® The concept of regionalism is thus called in aid in the
form of regional organizations and regional centers® to help in narrowing the
gap between the industrialized world and the Third World, and consequently pro-
vide some solution to one of the more challenging contemporary problems.

During the course of the present Third United Nations Law of the Sea
Conference the concept of the exclusive economic zone has succeeded in gaining
the general acceptance of the member states of the international community.
However, no agreement has yet been reached as to the precise juridicat nature of
the zone. There are two significant problems. One concerns the extent of coastal
state competence in the 2one; the other relates to the extent to which the inter-
ests of landlocked and other geographically disadvantaged states will be accom-
modated in the exclusive economic zones of their neighbors.'°

[t is this latter issue that directly concerns this inquiry. How far are coastal
states prepared to share the resources of their exclusive economic zones with
other states, particularly with landlocked states and states that are, in some other
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respect, geugraphically disadvantaged by, for instance, possessing short coast-
lines, being shelflocked, or in certain cases having little resources within their
own exclusive economic zone?

In the opinion of some, the gencral acceptance of the exclusive economic
zone will aggravate the inequity already introduced into the law of the sea by the
continental shelf doctrine.!’ Now faced with this new development, that is, the
emergence of the concept of the exclusive economic zone, the landlocked and
other geographically disadvantaged states seek the right to participate on an
“equal and non-discriminatory basis™ in the exploration and expoitation of
both the living and nonliving resources of the neighboring coastal states.1?

Some members of this group of states support the creation of regional or
subregional economic zones where “all States in the r2gion or subregion whether
landlocked, geographically disadvantaged or coastal, shall have equal rights to
explore and exploit all natural resources of their regional or subregional economic
zones™, '3

As it now stands, the ICNT gives landlocked states “the right to participate
in the exploitation of the fiving resources of the exclusive economic zones of
adjoining coastal States on an equitable basis.””'* There is no mention here of
landlocked states having rights to participate in the exclusive economic zones of
coastal states in a subregion or region, though the article does go on to declare
that the “terms and conditions of such participation shall be determined by the
State concerned through bilateral, subregiona! or regional agreements.”!

A distinction is made between developing and developed landlocked states in
that developed landlocked states can only exercise their rights in the exclusive
economic zones of adjoining developed coastal states. This distinction is main-
tained in the text with respect to geographically disadvantaged states.'®
Only developing geographically disadvantaged states are granted the right to
participate on an equitable basis in the exploitation of living resources in the
exclusive economic zones of other states in a region or subregion. It is important
to observe that in Article 70 where this right is embodied the term *“geographi-
cally disadvantaged” is not used. Article 70 reads in part:

Article 70

Right of certain developing coastal States in a
subregion or region

1. Developing coastal States which are situated in a subregion or region
whose geographical peculiarities make such States particularly dependent
for the satisfaction of the nutritional needs of their populations upon the
exploitation of the living resources in the exclusive economic zones of their
neighbouring States and developing coastal States which can claim no ex-
clusive economic zones of their own shall have the right to participate, on
an equitabie basis, in the exploitation of living resources in the exclusive
economic zones of other States in a subregion or region.
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1t should be remarked that both Articles 69 and 70 are subject to Articles 61
and 62.17 It must be presumed that what was primarily intended was to énsure
that landlocked and certain developing coastal states have access only to the
surplus of the allowable catch.'® The ICNT gives the coastal state the right to
determine the allowable catch of the living resources in its exclusive economic
zone'® and also its capacity to harvest such resources. It shall, through agree-
ments or other arrangements, give other states access to the surplus where it does
not have the capacity to harvest the allowable catch.?® At the heart of these
proposals lies the fact that the participation of other states, including landiocked
and developing geographically disadvantaged states, in the exploitation of the
living resources of the exclusive economic zone depends on the existence of a
surplus—the surplus that may exist where the coastal state does not have the
capacity to harvest the entire allowable catch.

It is important to mention here in some detail some of the factors that the
coastal state has to take into account in granting access to other states. They are

inter alia: the significance of the living resources of the area to the economy of
the coastal state concerned and its other national interests, the provisions of
articles 69 (right of landlocked states) and 70 (right of certain developing coun-
tries in the subregion or region) and the requirements of developing countries in
the region or subregion in harvesting part of the surplus.”!

The fact that the coastal state can take the significance of the living resources
of the area to its economy and its other national intferests into account in grant-
ing access to other states to its exclusive economic zone gives it a wide discretion
in this matter. In the nature of things, it is that kind of lactor, it is submitted,
that will in the end play a dominant role and such a factor that will be especially
strong if a convention on the law of the sea were not to emerge from the Con-
ference. Thus, the question of access will hinge not so much upon the geographi-
cally disadvantaged situation of the state seeking participation in the exploitation
of the living resources of its neighbor’s exclusive economic zone, but on the na-
tional needs of the coastal state. It is not surprising that the idea of reciprocity
is already emerging as a significant factor in the granting of access.??

The maritime problems of landlocked and other geographically disadvantaged
states are formidable. It is difficult to envisage solutions that lie outside bilateral,
spbregional, and regional arrangements.?® That is not to say, however, that the
rights of such states should not be spelled out within the global framework of
the proposed convention.?*

The acceptance of the concept of the exclusive economic zone has not
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lessened the need for international cooperation for the management of marine
resources.?> The reason, of course, is that “fish swim and do not respect man-
made boundaries.”” There are stocks that fall with the exclusive economic zone
of a single coastal state; those whose migratory patterns traverse the exclusive
gconomic zones of two or more coastal states; and those highly migratory species
that move freely within and beyond the exclusive economic zones of coastal
states and, perhaps, are sometimes to be found always beyond the national juris-
diction of coastal states.?® The concept of regionalism is of relevarnce here, since
it is by utilizing international organizations, both global and regional, that the
international community can best conserve and manage the living resources of
the seas. The relevant provisions of the ICNT provide for a form of cooperation
between coastal states and global, regional, and subregional organizations for the
conservation and management of marine living resources.

For example, Article 61 states inter alia that the coastal state and relevant
subregional, regional, and global organizations shall cooperate to ensure through
proper conservation and management measures that the maintenance of the
living resources in the exclusive economic zone is not endangered by overexploi-
tation. States shall also utilize subregional or regional organizations to agree upon
measures for the conservation and development of stocks where such stocks occur
both within and in an area beyond and adjacent to the exclusive economic zones
of two or more states.?’

In the case of highly migratory species, the coastal states and other states
fishing in a region®® are enjoined to cooperate either directly or through appro-
priate international organizations in order to ensure the conservation and opti-
mum utilization of such species throughout the region.?* With regard to the
resources of the high seas, states are urged to cooperate in establishing subregional
or regional fisheries organizations for the conservation of its living resources.*

It is necessary to make some observations on these provisions dealing with the
cooperation between states and international organizations with regard to the
conservation and management of marine living resources. In the first place, the
ICNT does not expressis verbis incorporate the idea of using international or
regional organizations to promote technical assistance to developing countries
for the conservation and management of the living resources of the exclusive
economic zone.>! [t may be argued that this role of regional or global organiza-
tions is of considerable importance considering the fact that it may include
such matters as the assessment of stocks, the economic value of fisheries, and
the assessment of the harvesting capacity of coastal states, and so on.>?

In most instances the text makes reference to both global and regional (and
subregional) organizations and rightly does not concern itself with the allocation
of responsibilities between the two types of organizations.” Nevertheless, it
must be remarked that the ICNT, as it now stands, does not seem to envisage a
role for global organizations in the management and conservation of highly
migratory species,” nor, at least as far as Article 118 is concemed, of living
resources in areas of high seas.?® The type of resource that is the concern of
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formulation of management measures.” - ‘ |
One of the accepted roles of international organizations is their norm-creating

function.®” They provide fora for achieving uniformity of standards. The ICNT
utilizes this standard-setting function of both global and regional organizations,
especially with regard to the protection and preservation of the marine environ-
ment. A good instance is Article 198, which declares that “States shall co-operate
on a global basis and, as appropriate, on a regional basis, directly or through
competent international organizations, global or regional, in formulating and
elaborating international roles, standards and recommended practices . . . for the
protection and preservation of the marine environment, taking into account
characteristic regional features.”3® The same idea runs through the text with
respect to the various sources of marine pollution: land-based sources,”’ seabed
activities,*® dumping,** and the atmosphere.*?

The adoption and application of 200-mile exclusive economic zones will
undoubtedly create problems for coastal states bordering “enclosed and semi-
enclosed seas,”** and some important maritime issues are involved in these
problems. They include the conservation, management, and allocation of the
living resources, the reservation of the marine environment, the delimitation of
maritime areas, and even the freedom of navigation.

On the question of living resources, certain states have expressed the view
that the establishment of exclusive economic zones in “enclosed and semi-
enclosed seas” without taking into account the interest of other littoral states
would produce results that were not equitable.** On the issue of pollution, there
is now general agreement that these marine areas are extremely vulnerable to
pollution and thus constitute “special areas” that require the application of
stricter pollution standards and a high level of cooperation among the littoral
states.*

The physical disposition of coastal states in, and the geographical configura-
tion of, these “enclosed and semi-enclosed seas” makes the delimitation of
maritime zones especially difficult, and the presence of islands that perhaps
constitute a characteristic feature of these maritime regions merely aggravates
the probiem. It is not surprising, therefore, that some states* would like the
principle of equity to enjoy pride of place with respect to the delimitation of
enclosed or semi-enclosed areas.’

The fear of being hemmed in by waters through which there is no tonger any
freedom of navigation has troubled some states bordering enclosed and semi-

encllosed seas. Consequently, they seek to ensure freedom of access in outlets
leading to the open seas.*®
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Article 123 of the ICNT, which carries the rubric, **Cuo-operation of States
bordering enclosed or semi-enclosed seas,” declares that:

States bordering enclosed or semi-enclosed seas?®® should co-pperate with
cach other in the exercise of their rights and duties under the present
Convention. To this end they shall endeavour, directly or through an
appropriate regional organization:

(a) To coordinate the management, conservation, exploration, and
exploitation of the hiving resources of the sea:

(b) To coordinate the implementation of their rights and duties with
respect to the preservation of the marine environment;

(c) To coordinate their scientific research policies and undertake, where
appropriate, joinl programmes of scientific research in the area:

(d) To invile, as appropriate, other interested States or international
organizations to co-operate with them in furtherance of the provisions
in this article.

There are two salient points which can be made on this provision. In the first
place the littoral states of *‘enclosed or semi-enclosed seas™ are not under any
obligation to coordinate certain of their maritime policies;>® they are merely
under an obligation to endeavor to coordinate such policies. Thus the text avoids,
at least to some extent, imposing “an enclosed or semi-enclosed sea” regime on
littoral states that may be unwilling to accept it.

Second, the text has not dealt with the issue of delimitation or the question
of the freedom of navigation in these maritime areas. In short, the text seems to
have managed to avoid creating a special regime for those zones, a status which,
in the opinion of some, invokes such concepts as mare nostrum and mare
clausum, !

SOME BRIEF REMARKS ON THE DEVELOPING
LAW OF THE SEA AND REGIONALISM

In order to assess properly the place of regionalism in the emerging law of the sea
it is necessary to examine the influence that the Conference is exerting on the
development of maritime law. For in spite of the fact that its task still remains
unaccomplished, the Third United Nations Conference on the Law of the Sea is
undoubtedly moulding the structure of the emerging law of the sea.

In evaluating the influence of the Conference on the law, it is useful to take a
look at what kind of status, if any, the ICNT possesses in international Jaw. As
has already been stated, the text is informal, and is not per se binding on any
state. The following analysis of the RSNT,*? by the delegate from Spain at the
sixth session of the Conference, is quite valuable. He observed that:

The Revised Single Negotiating Text contained three types of regulations.
First, there were norms of international law currently in force, which had
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been embodied in conventions or approved through diplomatic channels,
Secondly, there were new norms of international law in the process of

elaboration which had received broad support and which might be termed
norms of an emerging international law. Thirdly, there were other provi-
sions which were broadly criticised and did not reflect the consensus of

. . o
the international community.

The notion of “broad support” is closely related to, if not identical with, that
of consensus. In the opinion of this writer, “broad support” must mean at least
support among both developing and developed states>® as it is hardly conceivable
that support by only one of these groups could by itself generate the degree of
consensus®® necessary to ground new norms of international maritime law.

Thus the ICNT contains provisions that embody settled customary law.
Instances of such provisions would be those dealing with the regimes of the
territorial sea® and the high seas. Other provisions of the text are already
guiding the practice of states to such an extent that it would be fair to say that
they may be termed “norms of an emerging international law.” The provisions
relating to the exclusive economic zone fall under this category. Finally, it cannot
be doubted that there are provisions which have not received broad support. This
is especially true of certain basic articles in Part XI (the Area, i.e., the seabed and
ocean floor and subsoil thereof beyond the limits of national jurisdiction).

This rationale can also be applied to the concept of regionalism as dealt with
in this paper. The text incorporates certain functions of regionalism that in fact
already represent toalarge extent the practice of states and international organi-
zations or that constitute such a natural development of such practices that they
will hardly fail to find general acceptance by states. Such functions as states
cooperating with regional organizations to manage and conserve the living
resources of oceans or to protect and preserve the marine environment are cases
in point. The articles that provide for coordination between states and interna-
tional organizations, global and regional, for the promotion of programs of
scientific and technical assistance to developing countries in matters relating to
technical assistance will probably fall under the same category.

On the other hand, the same conclusion cannot be reached with respect to the
provision of the text dealing with the accommodation of the interests of the
landlocked and geographically disadvantaged in the exclusive economic zones of
neighboring states. The issue is as yet unsettled and the likelihood that certain of
these provisions may be changed during the course of the negotiations may af-
fect, to a certain extent, their norm-creating potential .

This conclusion is reached in spite of the fact that the concept of the exclusive
eéconomic zone has been already generally accepted and has, in fact, been adopted
b.y several coastal states—developing as wel] as developed—in their national legisla-
tion. It may v'vell be that rights such as the rights of participation of landlocked
and geographically disadvantaged states in the exclusive economic zone of their
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neighbors are the kinds of rights®? that can be created only by the mechanism of
the treaty rather than by the process of customary law.

SOME CONCLUSIONS

There arc two major conflicts facing the Third United Nations Conference on
the Law of the Sea--one arising between the developed and developing world, and
- the other between the landlocked and geographically disadvantaged states and
“the coastal states”. It is not without significance that the concept of regionalism
has had a part to play in the text in the quest for solutions to these conflicts.

However, it is important that the global dimension of the law of the sea
should not be disregarded. This dimension will remain, it is submitted, even if a
global convention does not emerge from the present Conference. In this sense
there is no question of a global law of the sea being replaced by regional regimes
for the oceans. Rather they will complement each other, for there is room for
both regimes.

NOTES

l. Referred to hereafter as the ICNT. This text was prepared by the president
and chairmen of the three main committees in association with the chairman of
the Drafting Committee and the Rapporteur-General. It is informal in character
and has the same status as the Informal Single Negotiating Text (SNT) and the
Revised Single Negotiating Text (RSNT). It was meant to serve purely as a pro-
cedural device and only to provide a basis for negotiation. (See the explanatory
memorandum by the President-A/CONF.62/WP.10/Add.1.) Both the Informal
Single Negotiating Text and the Revised Single Negotiating Text were prepared
by the chairmen of the main committees. Part IV of the Revised Single Nego-
tiating Text was prepared by the president.

2. See Fitzmaurice in the 1955 Yearbook of the International Law Com-
mission, p. 159, and Waldock, “International Law and the New Maritime
Claims,” International Relations (1956), p. 194.

3. For instances see the Convention on the Protection of the Marine Envi-
ronment of the Baltic Sea Area (1974), Vol. 13, ILM, p. 546, and the Convention
for the Protection of the Mediterranean Sea (1976), Vol. |5, ILM, p. 1§5.

4. To the same effect see Jean-Claude Douence, “Le droit de 1a mer en
Afrique occidentale,” 71 RGDIP (1967), pp. 110-143, on p. 1i5.

5. An instance of the process of accommodation is the addition of a new
criterion for the application of the straight baseline system to those already
mentioned in Article 4 of the 1958 Geneva Convention on the Territorial Sea
and Contiguous Zone. Article 7(2) of the ICNT, Part iI, declares that a coastal
state will be entitled to employ the method of straight baselines inter alia
“where because of the presence of a delta or other natural conditions the coast-
line is highly unstable,” and further points out, that “the appropriate points
may be selected along the furthest seaward extent of the low-water line and,
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notwithstanding subsequent regression of the low-u{ater line, such l:{ase11nes shall
remain effective until changed by the coastal State in accordance with the pres-
ent Convention.” ] o

6. A distinction ought to be made here between maritlme. situations that are
merely unique, which it would be difficult to accommodate either on a global
or regional level, and maritime situations that are perhaps (;apz_able of being dealt'
with on the regional level. An instance of the latter may arise in the case of semi-
enclosed seas.

7. This concern is reflected in several parts of the ICNT.

8. See, too, Articles 269, 271, and cf. Article 154(4), which empowers the
International Seabed Authority to establish such regional centers or offices as it
deems necessary for the performance of its functions. Note that the draft submit-
ted by thirteen developing countries to the Seabed Committee had given the
International Seabed Authority the power to make, on the initiative of interested
states orin agreement with them, such regional or subregional arrangements,
including the establishment of subsidiary organs and regional or subregional
facilities, as it deems necessary for the exercise of its functions. {A/AC.138/49)

9, Skolnikoff classifies the functions of international organizations as falling
under four categories: service, norm creation and allocation, rule observance and
settiement of disputes, and operations, Skolnikoff, *“The International Impera-
tives of Technology,” p. 13, cited in Alexander, Regional Arrangements in Ocean
Affairs, p. 30. Presumably the important function outlined here will fall under
the category of service.

H). This term has been used to describe states that, because of geography,
stand to gain little, if at all, from the emergence of this new concept. Neverthe-
less, it seems difficult to find a definition of this term, in spite of the obvious
need for one, that would meet with the general acceptance of the Conference.
Cf. the president’s remarks on its use in certain provisions of the ICNT, where he
noted that. “The use of the expression ‘geographically disadvantaged States’
which appears in various provisions of the text is contingent upon a decision by
the Conference regarding the definition of the term.” Explanatory memorandum
to the ICNT (A/CONF.62/WP.10/Add 1, p.3).

I'l. Cf. These observations by the Austrian delegate: “The Conference would
also have to take into account the fact that many States, as a consequence of
their geographical situation or an insufficient level of economic and technological
development, or 2 combination of both factors, were disadvantaged or even total-
ly unable to exercise their rights under the Geneva Conventions.” Official Rec-
ords, Third United Nations Conference on the Law of the Sea (referred to here-
after as Off. Rec.), Vol. I, p. 163,

12. Note, in particular, Articles 2 and 3 of doc. AJ/CONF.72/L.39, submitted
by twenty-two developing and developed landlocked and geographically disadvan-
taged states to the second session of the Conference. See too, docs. A/CONF.62/
C. 2/3...35, submitted by Haiti and Jamaica and A/CONF.62/C.2/L.36, submitted
by jamaica. In these latter instances, however, the right to exploit only attaches
itself 1o the “renewable resources.” For observations, see, for example, Paraguay,

Off. Rec., Vol. II, p. 175; Upper Volta: ibid., p. 174 Haiti: ibid., p. 215;
Afghanistan: jbid., p. 216,
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13. Article 3 of draft articles submitted by Zambia on July 19,1977 doc. A/
CONF.62/C.2/L.97. See also docs. A/CONF.62/C.2/L.65 (Bolivia and Paraguay)
and A/CONF.62/C.2/L.93 (Bolivia). On the question of the delimitation of these
regions or subregions, the Zambian draft articles suggest that the Conference
should take into account the recommendations of the Secretary-General of the
United Nations and the variety of geographical situations.

14. Article 69, italics added.

15. Cf. Article 125, which provides that *“‘the terms and modalities for e xer-
cising frecdom of transit shail be agreed between the landlocked states and the
transit states concerned through bilateral, subregional or regional agreements.”

16. It is more correct to speak of “other geographically disadvantaged states™
since landlocked states are par excellence geographically disadvantaged. However,
when the term “‘geographically disadvantaged states” is used here, it refers to
geographically disadvantaged coastal states,

17. Note that in the ICNT, Article 71 makes the provisions of Articles 69 and
70 nonapplicable where the economy of a coastal state is “overwheimingly
dependent on the exploitation of the living resources of the exclusive economic
zone.”

18. For some critical observations of the drafting of the corresponding pro-
visions in the Revised Single Negotiating Text (RSNT), see C.P. Fleischer, *‘The
Right of a 200-mile Exclusive Economic Zone or a Special Fishery Zone,”

14, San Diego Law Review (1977), 548-83, at pp. 555-63.

19. Article 61(1).

20. Article 62(2).

21. Article 62(3).

22. The following observations on the United Kingdom Fishery Limits Bill
throws this idea of reciprocity into bold relief: ‘*There should be a phasing out
of the activities of those countries which have no particular reason to continue
fishing within our fishery limits, and which have nothing to offer us in return,”
Hansard, House of Lords, Volume 378, No. 11, col. 1032. See too, Hansard,
House of Commons, Vol. 921, No. 8, col. 1352. Section 201(f) of the USA
Fishery Conservation and Management Act of 1976 is to the same effect.

23. Article 255 gives neighboring landiocked and geographically disadvan-
taged states certain rights, such as rights of anticipation when marine scientific
research is being conducted on the exclusive economic zone or on the continen-
tal shelf of a coastal state.

24. Note the following observation of Singapore: *“Such rights of geograph-
ically disadvantaged States should be a basic principle of the Convention and not
be left to regional or bilateral agreements.” Off. Rec. Volume I, p. 135. To the
same effect, see Jamaica: ibid., p. 99.

25. See summary of the discussions of the expert consultation on the future
role of FAO in fisheries, of COPI and regional fishery bodies: COFI:C/4/76/4,
p.2.

26. Ibid., F.T. Christy, Disparate Fisheries: Problems for the Law of the Sea
Conference and Beyond (1974), p. 339.

27. Article 53 reads as follows:

“1. Where the same stock or stocks of associated species occur within the
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exclusive economic zones of two or more cogstal States,‘these State_s shgll seek
cither directly or through appropriate subregional or regional organizations to
agree on the measures necessary to coor(.imz.ne and ensure the cqn‘servat;or}ll .and
development of such stocks without prejudice to the other provisions of this
Par;.‘ Where the same stock or stocks of associated species occur both within the
exclusive economic zone and in an area beyond and adjacent to the zone, the
coastal State and the States fishing for such stocks in the adjacent area ghall seek
either directly or through appropriate subregional or regional orgamzatx_ons to
agree upon the measures necessary for the conservation of these stocks in the
adjacent area.”

28. Note that the text states in part that: “The coastal State and other States
whose nationals fish in the (sic) region.” (Article 64)

29. With respect to anadromous species, Article 66(5) also reflects the region-
a] perspective when it states that “‘the State of origin of anadromous stocks and
other States fishing these stocks shall make arrangements, where appropriate,
through regional organizations.

30. Article 118,

31. Cf. in particular, Articles 203 and 276 discussed above on p. 18,

32. See Christy, ibid., p. 343.

33. On this matter the following observations are significant: *“‘In the review
of the types of general problems that might be discussed by the Committee on
Fisheries, it was stressed that political questions and controversial questions of
general economic policy, as well as the actual decision on the implementation of
specific management measures, were not the concern of the Committee on
Fisheries but were within the responsibility of the appropriate independent
regional fishery body. The Committee on Fisheries, and the Department of
Fisheries, had, however, an important role in helping to provide the scientific
and technical basis for the work of regional fishery bodies, especialty those
largety composed of developing countries, established within the framework of
FAO, and in the study of general principles and techniques of management.”
Report of the seventh session of the Committee on Fisheries, FAO, Rome, 1972.

34, Article 64,

35. This criticism applies particutarly to Article 1 18, since Articte 119 does
make provision for exchange of information and so on.

36. Miles, “Organizational Arrangements to Facilitate Global Management of
Fisheries,” RFF/PISFA Paper 4, Resources for the Future, 1974, p. 19.

37. Skolnikoff, op. cit.

38. ltalics added.

39, Article 208(4).

40. Article 209(5).

4]. Article 211(4).

42, Article 213(3).

43. Generally, see Alexander, “Regionalism and the Law of the Sea: The

Case of Semi-enclosed Seas,” Ocean Development and International Law
Journal, Vol. 2, pp. 151-164.



The Function of Regionalism 29

44 See, for example, Thailand, Off. Rec. Vol. II, p. 275.

45. See, for instance, Iran ibid. p. 273, Italy. Off. Rec. Vol. I, p. 180.

46. See in particular Thailand, Off. Rec., Vol.Il, p. 278S. See also Iran, ibid.,
p. 273, Algeria, ibid., p. 277, and doc. A/CONF.62/C.2/6.56 submitted by
Turkey.

47. In fact there may be a correlation between the developing trend toward a
delimitation of maritime zones hased on equity—a trend that is reflected in some
states, practice and in the deliberations at the Third Law of the Sea Conference—
and the emergence of regionalism in the law of the sea.

48. See Iran, Off. Rec., Vol. I, p. 273; the German Democratic Republic,
ibid., p. 276, Israel, ibid., p. 274, and Thailand, ibid., p. 275.

49, Article 122 defines an ““enclosed or semi-enclosed sea’ as a gulf, basin, or
sea surrounded by two or more states and connected to the open seas by a nar-
row outlet or consisting entirely or primarily of the territorial seas and exclusive
economic zones of two or more coastal States.”

50. The relevant provision in the SNT did create that kind of obligation. See
Article 134, SNT.

51. For some striking observations on this issue, see in particular France, Off.
Rec., Vol. I1, p. 276.

52. An analysis that can also be applied to the ICNT.

53. Doc. A/CONF_68/SR.79.

54. To what extent this notion applies to the other two main groups in the
Conference, i.e., the group of landlocked and geographically disadvantaged states
and the ““coastal states™ is an open question on which evidently much depends.

55. As used in this context, the notion of consensus is somewhat different
from that originally intended for this process within the context of the Con-
ference. According to the Gentleman’s Agreement of June 27, 1974 *‘the Con-
ference should make every effort to reach agreement on substantive matters by
way of consensus and there should be no voting on such matters until all efforts
at consensus have been exhausted.” The object was to preserve the interests of
the minority at the Conference.

56. Note that on the question of the territorial sea, there seems to be general
agreement at the Conference on a breadth of twelve miles for the territorial sea
and this has generated the belief among members of the international community
that a twelve-mile territorial sea is now a norm of international law.

57. Reference here is not to their implementation.
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The Consequences of Regionalization
in the Treaty and Customary
Law of the Sea

Richard B. Bilder
University of Wisconsin

My assignment is to discuss the consequences of regionalization in
the treaty and customary taw of the sea. I thought that I might most
usefully deal with this topic by briefly commenting on five questions:

1. What are the prospects for regionalism in the law of the sea?

2. What are likely to be the “pros” and “cons” of any further development
of regionalism?

3. Does regionalism pose any problems of international law?

4, What are likely to be the broader consequences of any development of
regionalism?

5. What, if anything, might we do to increase the likelihood that regionalism
will have desirable rather than undesirable consequences for a global system of
ocean management?

Clearly, it is difficult to say anything on the topic of regionalism in the law of
the sea without drawing on Dr. Alexander’s excellent and comprehensive report
on Regional Arrangements in Ocean Affairs, and that work can be regarded as a
continuing footnote to these remarks.

What are the prospects for regionalism in the law of the sea? Are we likely to
see a significant increase in regional arrangementsin the next few years, and what
form are such arrangements likely to take? Let me suggest several points.

First, while regionalism in ocean affairs certainly merits attention and study,
1am skeptical that we will see any pronounced and significant trend towards
regionalism in the immediate future. The dominant development in the present
law of the sea is clearly the move to 200-mile economic zones. | share what 1
understand to be Dr. Alexander’s views that the attention and energies of coastal
states will for some time to come be focused primarily on consolidating, ad-

37



22 Regionalization and its Consequences at UNCLOS 1l

ministering, and increasing their control within thes‘»e zoncs-_quite possibly 'in |
the direction of converting them into at least functional equivalents t0.13rrl10rlal
seas—rather than on attempts to deal with ocean problems through regional
Sdt’;‘tl:g:’: .are, of course, certain problems that coastal nations will probably con-
tinue to try to deal with through regional arrangements. These include the man-
agement of regional pollution problems, partfcularly thQSe of eqclosed or semi-
enclosed seas: the management of certain regional pelagic fisheries; certain
regional efforts at scientific inquiry and information gamenng; possibly some
attempts to establish denuclearized “zones of peace” in certain areas; and per-
haps certain regional attempts to deal with areas where jurisdiction is uncertain,
such as Antarctica. 1t is also possible that in a few areas the expansion of coastal
state jurisdiction represented by the 200-mile economic zone concept may in-
stigate a search for regional solutions. However, by and large, the expansion of
coastal state jurisdiction seems more likely to lead to an increase in unilateral or
bilateral efforts to manage ocean problems than to any increased trend toward
regional efforts.

Second, whatever trends toward regionalism emerge are unlikely to be strongly
affected by the results of UNCLOS [11. Indeed it is hard to say whether the
success or the failure of the Conference would be more likely to encourage the
growth of regionalism. On the one hand, the present provisions of the Informal
Composite Negotiating Text contain a number of references to regionalism,
which in terms encourage regional arrangements in particular fields such
as pollution control, access arrangementis for landlocked and geographically
disadvantaged states, the management of certain fisheries, marine science and
transfer of technology, and so forth. But these provisions are generally vague and
would not compel a trend toward regional approaches. On the other hand, fail-
ure to reach a global treaty could encourage a search for regional solutions to
particular problems as the only short-run alternative to presently unattainable
global solutions. But it is also arguable that a failure of UNCLOS {11 might pro-
duce some disillusionment with international cooperation and an increasing
emphasis on unilateral or bilateral solutions. 1 believe that the most realistic
eéxpectation is that nations will tumn to regional solutions when these seem clearly
in their interest, either in terms of inherent rationality or for political or bargain-
ing purposes, and that the basic factors in such decisions will be 1o a consider-
able extent independent of whether an UNCLOS III treaty is or is not achieved.

Third, any increase in regionalism in marine affzirs may arise less from in-
fluences unique to marine problems than as an outgrowth of more general trends
toward regionalism and regional organization. Generalized regional organizations
and alignments, such as the European Community, the Organization of American
States. the Organization of African Unity, and the Arab League are becoming
increasingly active. It is in the nature of such organizations to seek to expand
regional cooperation and “common policy,” in marine affairs as in other matters.
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Consequently, it is not unlikely that these regional organizations will show a
growing interest and involvement in marine affairs, and attempt to have an
increasing influence on law of the sea issues,

Fourth, while it is probable that plurilateral groupings or *“blocs” of states
will play an important role in post-UNCLOS I1I marine affairs, these groupings
are likely to be based more on a desire by the nations involved to mobilize
collective power and bargaining strength in order to secure particular shared
objectives than on uniquely regional objectives or a desire to achieve specific
regional solutions to regional problems. That is, it is quite possible that we will
have to face a law of the sea that is to some extent fragmented among different
groupings of states. However, these groupings may not necessarily be explained
either in special regional terms or by uniquely regional needs. For example,
certain of the present coalitions forged in the UNCLOS 111 negotiations—a
grouping of shipping or naval states concerned with freedom of navigation, a
grouping of states concerned with marine science, a grouping of states interested
and technically able to participate in the exploitation of deep seabed resources,
and so forth—are likely to continue in the post-UNCLOS HI world, whatever the
outcome of the Conference. In some cases, these groupings may be regionally
defined or at least be outgrowths of broader existing regional arrangements. But
in many other cases they may not.

Finally, to the extent that regionalism does emerge, it need not be through
the clear establishment of express and formal regional arrangements. It is also
possible for nations to establish what Douglas Johnston has called an “implicit
regionalism’” through a coordinated or a unilatera! adoption by the statesin a
particular region of particular common policies or practices. For example, it is
possible to visualize situations where al! or most of the nations in a particular
region refuse to ratify a law of the sea treaty, make the same reservations to such
a treaty in the same way, or develop the same practices with respect to particular
marine issues.

To the extent that regionalism does develop, is it likely to be a “good™ or a
“bad” thing? Dr. Alexander and others have pointed out many of these possible
implications and their pros and cons.

On the positive side, the following points can be suggested:

First, in some situations, regional approaches appear to offer the easiest, most
rational, and most promising solutions to the particular marine problems in-
volved. This is clearly the case where such problems are uniquely regional, as in
the case of the pollution of enclosed or semi-enclosed seas such as the Baltic,
Mediterranean, or Caribbean, or with respect to the management of certain high
seas fisheries. In these cases, only the states in the region are likely to be directly
concerned and willing and able to take effective action; the involvement of less
concerned outsiders may simply obstruct solutions. It is also true of situations
where the existence of strong regional organizations in place, comprised of
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member states sharing common perceptions and habits of cooperation, can lead
to more rapid and effective action.

Second, in the absence of an effective and widely ratified global law of the
sea treaty, regionalism may be the highest attainable level of multilateral action—
in effect, the best we can hope for. That is, while global cooperation may be
preferable, even partial cooperation on a regional basis may be better than the
alternative of no cooperation and unilateral approaches. Moreover, regionalism
may conceivably simplify and facilitate the eventual achievement of global
solutions. It may be easier for a few regional organizations eventually to arrive at
common agresments than for a great number of individual states to do so.

Third, regionalism permits experimentation with a diversity of approaches to
ocean problems. Attempts by different regional groups to deal with problems in
diverse ways can add to our experience of what types of solutions are likely to be
most useful in managing ocean problems.

Finally, regional approaches to ocean problems may have desirable side effects.
For example, they may help to strengthen general regional organization and
regional approaches in other fields, establish broader habits of cooperation, and
serve as a catalyst for increasing international integration more generally.

But regionalism also has certain drawbacks and may pose certain dangers.
First, where the nature of the ocean problems involved seem inherently to
require global, or at least widely accepted, common approaches, diverse regional
approaches may add to the difficulty of finding effective solutions. For example,
regional attempts to deal with pollution problems through the establishment of

regional vessel-construction standards cannot avoid the potentially disruptive
impact of such differential construction standards on a global shipping industry.
Indeed, any undesirable developments in ocean management policies may, once
they are adopted by regional groups, have added impact and resistance to change.
That is, the international community may find it easier to persuade, induce, or
coerce an individual nation to yield or to compromise actions, positions, or
policies adversely affecting broad community interests than to persuade an

entire regional bloc to do so. Moreover, an emphasis on regionalism may divert
encrgies and efforts from the search for more comprehensive global or multi-
lateral solutions.

Second, even where problems are not necessarily global, the most rational and
effective basis for multilateral cooperation in seeking solutions may lie in
arrangements among states that are not in the same region, or among some but
not all states in a region. An attempt at regional solutions to such problems,
prc‘sscd pethaps by some general regional organization anxious to expand its
actwilties into ocean management, may simply obstruct the development of more
meaningful nonregionaily based cooperative groupings of nations, or may push
nations with differing interests into an inefficient or unworkable regional coop-
erative mold.

Finally, some regional arrangements may have objectives and effects opposed
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to the interests of all, or at least particular, nonregional states. For example,
certain arrangements might be intended to establish a regional monopoly of
particular ocean resources in the region, such as fishery or deep seabed mineral
resources, through concerted action designed to exclude nonregional nations
from these resources, or to permit access to such resources only to a favored few
or on unreasonable or discriminatory conditions. Other arrangements might
conceivably be designed to exploit nonregional nations through control by
regional states of a particular strait, permitting passage to other nonregional states
only on the paymient of exorbitant fees or on unreasonable or discriminatory
conditions. Indeed, marine regional arrangements might conceivably be used for
political purposes by some states in the region in order to discriminate against an
unpopular nation or nations in that same region—the possibility of an arrange-
ment of Arab states excluding Israel or of African states excluding South Africa
comes readily to mind. As indicated, collective abuses by regional groups may, in
view of their added power, be more difficult to remedy than abuses by nations
acting individually,

What is the relation of regionalism in the oceans to international law more
generally? Does regionalism raise special problems of international law?

Regionalism is a well accepted concept in international law. The role of
regional organizations is expressly recognized in the UN Charter and many other
international instruments, and there are, of course, a great number of regional
organizations, institutions, and other arrangements in existence. Thus, the ex-
istence of regional arrangements dealing with ocean problems does not in itself
raise international legal problems. Indeed, it is arguable that regional organiza-
tions may in some situations properly assert claims or take actions of a nature
that might be illegitimate if undertaken by states acting unilaterally—that is, that
certain types of collective action by the nations constituting a particular “neigh-
borhood,” with 1espect to problems of their neighborhood, have a certain pre-
sumption to legitimacy. Such attitudes were invoked, for example, during the
1962 Cuban Missile Crisis in support of the legality of the OAS resolution au-
thorizing a quarantine on shipment of strategic missiles of Cuba.

Regionalism can generally affect the law of the sea in various ways. Most
obviously, the nations of a region, each acting within the scope of its own
appropriate jurisdictional competence, may agree to adopt common or collective
regulatory or management schemes that directly establish rules within the area
of their aggregate regional competence. But regional actions may also generally
affect the law of the sea in other ways. For example, if an UNCLOS 1II treaty
is concluded, a concerted policy of nonratification, selective reservation, or
agreed interpretation by a particular regional group—for example, the OAS or
OAU-—could have significant practical effects on the scope, effectiveness, or
interpretation of such a treaty. Or, if a treaty is not concluded or widely rati-
fied, a concerted course of practice by a number of nations in a regional group,
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supported through their regional organization, could

elopment of customary international law of the sea.

Thus, a concerted practice by a number of regional states could go a considerable
' ence of a broader international custom, or

way toward manifesting the exist T | . '
toward casting doubt on the continued viability of some inconsistent practice

followed by states outside the region, alleged by such other states as constituting
customary law. An obvious example is the post-World War- 1 claims of. a number
of Latin American nations to extensive fisheries limits. This strong reglona:l
position clearly had a substantial effect on subsequent de‘felopments in this
respect, culminating in the concept of a 200-mile economic zone.

But regionalism may be subject to at least some legal constraints. .

First, international law, or other intemational arrangements .to.whxch the ‘
regional states are parties, appears (at least to some extent). to limit .the permis-
sible objectives of regional arrangements. For example, regional nations could
not legally pursue objectives inconsistent with their obligations under the UN
Charter: under Article 103, the obligations of member states under the Charter
prevail in such a case. I am not aware of any “supremacy’’ clause in the present
Informal Composite Negotiating Text of the proposed treaty, but it is possible
that such a provision could eventually be incorporated. Again, any regional
agreement that was expressly designed to achieve objectives conflicting with
certain “peremptory” norms of general international law—that is, norms
accepted and recognized by the international community of states as a
whole as a norm from which no derogation is permitted —would, under the jus
cogens principle stated in Article 53 of the Vienna Convention on the Law of
Treaties, be invalid. While there is little agreement as to which international
norms are in face “peremptory,” a regional agreement designed to achieve aggres-
sive aims, for example, or one designed to protect the slave trade, would presum-
ably be contrary to international law and void under this principle. A nonregional
state might conceivably use this principle to argue that regional agreements
unreasonably conflicting with basic rights of freedom of navigation on the high
seas, or designed to appropriate for exclusive use resources generally recognized
as the “common heritage of mankind,” violate peremptory norms and are
invalid.

Second, international faw arguably imposes limits on the authority of a
regional organization to control conduct by other nonregional states or their
nationals outside of those areas or types of conduct that are within the combined
separate jurisdictions of the participating regional states and that they conse-
quently might individually control. The question of whether states can somchow
gain added legal competence through collective action is, of course, an important
one, Certainly, there seems no problem in a group of states aggregatin g and exer-
cising collectively their separate jurisdictional competencies—for example, by
agreeing to a common regime within their combined economic zornes, or by
agreeing to establish common regulations for vessels of their own nationalities on

perhaps organized and
significantly affect the dev
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the high seas. However, there is considerable question as to the authority of a
regional organization to establish obligations binding upon other states or their
nationals with respect to areas or activities that, even though generally within
their geographic region, are not within the specific jurisdictional competence of
any of the regional states. This question might be raised, for example, by at-
tempts by a regional organization to establish exclusive rights for its members
with respect to a fishery or the exploitation of seabed resources in the inter-
national area of the region beyond their combined jurisdictional limits.

My own view is that the most that a regional organization can legally do in
such cases is to attempt to exercise moral suasion to obtain compliance by non-
member nations, or communicate a collective political threat against inconsistent
action by nonmember nations. This problem is reflected, for example, in Article
X of the Antarctic Treaty, which provides that: *‘Each of the Contracting
Parties undertakes to exert appropriate efforts, consistent with the Charter of
the United Nations, to the end that no one engages in any activity in Antarctica
contrary to the principles or purposes of the present Treaty.” Similar language
is, of course, employed in Article 2(6) of the UN Charter.

The problem of the legal effect of decisions of regional organizations pur-
porting to limit activities of nonregional nations on high seas within the region
was again raised dramatically, if inconclusively, by the OAS resolution imposing
a quarantine on the shipment of missiles to Cuba during the 1962 Cuban Missile
Crisis. It will be recalled that the Soviet Union denounced this action as “piracy.”
Of course, outside states may be bound by obligations established by regional
arrangements if they either expressly agree to be so bound or if they manifest
acquiescence in some other way, as by a consistent course of complying conduct.

Similar limits on the ability of a regional group to impose broad regional
rules binding outsiders would seem applicable in situations where nations in a
regional area develop special regional customary practices or norms without em-
bodying them in a specific regional agreement. While the International Court of
Justice has recognized the concept of regional customary intemational law,
binding upon those states in the region that participated in its formation and
possibly modifying as among them some broader rule of customary law, such a
regional custom would not bind nonregional states which did not participate in
its formation or in some way manifest their acquiescence.

The Antarctic Treaty and the possibility that other types of regional arrange-
ments regarding Antarctica might be concluded raise interesting questions in this
respect. In view of the lack of any general agreement concerning recognition of
territorial claims by particular nations in Antarctica, no nation, to my knowl-
edge, has made any tlaim to Antarctic territorial seas or economic zones. Indeed,
such claims might arguably be inconsistent with Article IV of the Antarctic
Treaty, which provides, inter alia, that: “No new claim, or enlargement of an
existing claim, to territorial sovereignty in Antarctica shall be asseried while the
present Treaty is in force.” Conceivably, however, all of those nations conducting
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activities or having potential claims in Antarctica, and all of whigh alfe partit?s to
the Treaty, might collectively, through some agreement or organization, .clam]
the right to control of such ocean zones. Their theo;y mlght be that, wh}le t'hc
“division of the pie” among the various nations having claims to and af:twe in
Antarctica remains uncertain and is held in obeyance by the treaty, this terri-
torial “‘pie,” and the rights to territorial and economic zone rights associated
with territorial claims, are possessed by them collectively as against other nations
“not participating in the treaty. Of course, recent suggestions that Antarctica
should be declared a “common heritage of all mankind” hint that other non-

Antarctic nations might be prepared to dispute any such claim.

What, then, can we say as to the consequences of regionalization in the treaty
or customary law of the sea? Is regionalism in fact likely to have a significant
impact on the law of the sea or to pose serious challenges to a rational and effec-
tive system of ocean management?

My belief is that it will not. I have indicated my doubts that there will be any
strong trend toward regionalism in the near future, regardless of the outcome of
UNCLOS 111. To the extent that there is some growth in regional approaches and
arrangements, these seem more likely to be a continuation of present trends
toward regional solutions to uniquely regional problems, such as the pollution of
enclosed or semi-cnclosed seas, than to represent any dramatic shift occasioned
by developments at UNCLOS IIl.

Thus, 1 believe that, by and large, the international community should be
able to cope with any likely development in regionalism without undue costs.
Hopefully, most such regional arrangements will be directed at providing more
rational and effective solutions to regional ocean problems, resulting in a more
rather than less effective system of ocean management. To the extent that
regionalism does introduce added diversity into the law of the sea, nations have
in fact lived with a considerable amount of diversity for a long time, and they
can presumably continue to do so—at least so long as they know what the
relevant rules are and will be. Indeed, it is possible that regional approaches
could result in a net decrease rather than increase in the diversity of rules and
management systems governing ocean affairs.

In my view, the threat that regionalism will generally take a highly exclusion-
ary, exploitative, or jurisdictionally expanding fomn is unlikely to materialize.
Coastal states have already achieved their most important objectives through
recognition of the concept of 200-mile economic zones. Any additional gains to
these states from attempts at further encroachments on ocean freedoms are
likely to be marginal at best and may not be worth the political costs or risks
involved. Clearly, however—to the extent that regionalism is manifested in
exclusionary or exploitative types of arrangements—discriminating against non-
regional nations or against regional nations deliberately left out of a regional
“club,” possibilities for confrontation and conflict will be increased.
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Thus, the most significant impact of regionalism may be less in terms of a
fragmentation of the law of the sea or the establishment of a diversity of
exclusionary regional systems than in a gradual change in the nature and scale of
bargaining and law-influencing units through which that law is arrived at, inter-
preted, and developed. In view of the rapid and dramatic increase that has
occurred in recent years in the number of nations—particularly smaller and newer
nations—participating in the international system, the trend toward coalition
bargaining already manifested in the UNCLOS 111 negotiations seems likely to
continue. As we have seen, many of these coalitions or “blocs™ may be region-
ally based, but many may not. The overriding question may be not simply the
impact of regionalism as such or the law of the sea, but the broader impact on
the law of the sea and a global system of marine management of an international
rule-making process that tends to some increased extent to operate through
coalitions of states rather than individuat nations.

Finally, what can we do—either through a law of the sea treaty or otherwise—
to encourage those aspects of regionalism that seem most useful, to discourage
those that seem least useful, and, more generally, to ease any problems for a
rational global system of ocean management that regionalism might pose?

First, the internationa! community might seek to establish some kind of
broad agreed-upon “‘ground rules” and general expectations with respect to such
matters as the kinds of problems regional arrangements in the oceans should
properly be concerned with, the permissible objectives of such arrangements, and
the general principles that should govern them. An example of such international
“ground rules” in another field is the set of principles relating to inter-govern-
mental commodity arrangements contained in Chapter VII of the Draft Inter-
national Trade Organization Charter, negotiated in 1946, While the ITO Charter
never entered into force, the Economic and Social Council, in its Resolution 30
(IV), recommended that UN members, in negotiating commodity arrangements,
adopt as a general guide the principles laid down in Chapter VII, and these have
had a significant influence on the form that commodity agreements have taken.

A similar set of “ground rules” covering regional arrangements in the oceans
might do various things. For example, as indicated above, the international com-
munity could seek broadly to identify those types of problems for which global
solutions seem most appropriate and which regional arrangements should not
tamper with, as contrasted with those in which regional solutions do seem to
have a proper role. Such “ground rules” could seek to establish the principle
that regional arrangements in the oceans should be open to participation by all
states within the region, without discrimination. They might establish the prin-
ciple that nonparticipating nations should be entitled to equal treatment in
access to privileges or resources covered by the arrangement on the same con-
ditions, without discrimination. They might make it clear that regional arrange-
ments cannot purport to affect the rights of nonparticipating nations in areas
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beyond the combined jurisdiction of the various nations participating in the
arrangement. And so forth. Such “ground rules” could be set out in a law of the

sea treaty or in some other form, such as a UN General Assembly or UNCLOS

111 resolution. ' _ |
Second, the international community can attempt to establish more viable

institutions for integrating regional arrangements into a broader global ocean
management framework, and for ensuring that any disputes arising out of a
regional arrangements can be settled quickly and in nonc}isruptiye ways. This
might involve the establishment of continuing global or interregional coordinat-
ing bodies and dispute settlement institutions or other mechanisms.

Finally, we can attempt to strengthen broad community expectations tha, in
an interdependent world, and more particularly in matters affecting inherently
shared resources such as the oceans, neither any single nation nor any single
group of nations can legitimately completely “go it alone,” ignoring the interests
of other states. The obligation of nations to take the interests of other nations
into account in determining their policies in such contexts is reflected in the
1974 decision of the International Court in the Anglo-Icelandic Fisheries Juris-
diction case, in the work proceeding under the auspices of the General Assembly
and UN Environmental Program on Shared Natural Resources, and in a variety
of other agreements, resolutions, and statements. If we can achieve broad accep
tance of the need for cooperative approaches and of the principle that nations
have an obligation to work together to seek to equitably adjust and harmonize
their common interests, neither regionalism nor any other problems need pose
insurmountable obstacles to achieving a viable system of ocean management.
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Discussion and Questions

Douglas Johnston: ~ We have listened to three persuasive presenta-

tions, and now is the time to open the hunting season. For those of

you who have better eyesight than I have and have discovered
fallacies to be exposed and contradictions to be resolved, now is the time to
declare yourselves.

Hajim Djalal: Tt has been said by Dr. Bilder this moming that regional arrange-
ments unrcasonably conflicting with the freedom of navigation on the high seas
or inconsistent with the principle of common heritage of mankind might be
regarded as violating peremptory norms of international law, and thus be deemed
invalid. The choice of examples here is, of course, very subjective. One can easily
choose other examples of regional arrangements that might be in violation of
peremptory norms under the doctrine of jus cogens. But let me commence on
one point and ask questions on another. With regard to transit through inter-
national straits, it should be remembered that Article 16(4) of the 1958 Con-
vention on the Territorial Sea and the Contiguous Zone is still accepted by some
states as authority for the view that there can be no suspension of innocent pas-
sage of foreign ships through such straits. Now, if there is no convention at
UNCLOS M1, I am afraid some people would like to go back to that interpreta-
tion. So, I would like to say that the gencral acceptance at this moment of the
right of transit passage through straits has nothing to do with peremptory norms
of international law. It would be somewhat prejudicial at this stage to view the
issue in this light. If UNCLOS 11T failed, this and other provisions in the 1958
Conventions would be open to interpretation. Second, arrangements that

violate the common heritage of mankind on the deep ocean floor are said also to
be a possible example of a violation of a peremptory norm of international law.

41
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[ would conclude that if regionalism can be in violation of such norms, then up;
lateral action in this direction is even more likely to be deemed invalid. Am [

correct in giving this interpretation?

Richard Bilder:  All | was trying to suggest in those remarks on peremptory
norms of international aw was the possibility of a certain type of argument
being raised. Are people likely to make these arguments, and are they going to
make them seriously, and is there some chance of their prevailing? I agree that it
is difficult to say at this point exactly what a peremptory nom of international
law is under the Vienna Convention on the Law of Treaties; and you know how
this question would come out in a case before the International Court of Justice,
But I think it is realistic to imagine that this type of argument could be made by
states. For example, if a regional organization does try to establish contro} of a
particular regional area of the seabed for mining purposes, other nations are
likely to complain. Whether they will use this particular legal argument based on
the Vienna Convention may be open to doubt, but they will certainly say that
the regional organization is acting beyond its jurisdiction, on one ground or an-
other. As the commentator pointed out, the same reaction could be expected in
the event of a unilateral statement to the same effect. In short, I was trying to
give itlustrations of styles of arguments that could be invoked rather than trying
to suggest that this is necessarily the present law.

Dennis Earl: 1 have just a brief question, Mr. Nelson suggests that there were
some norms that had achieved a very broad consensus since the discussions
began at the conference in 1973, and also that some kinds of norms would not
be created through the customary law process but would rather require general
acceptance in treaty form, What norms have in fact evolved since 1973, other
than the economic zone norm, and what norms specifically would you feel are
not appropriate for creation through the customary law process?

Dolliver Nelson:  One example of a concept that has emerged at UNCLOS III
is that of the twelve-mile territorial sea. I think most states accept the view that
the twelve-mile territorial sea is accepted in international law today, and it could
only be by custom. On the question of the status of the exclusive economic zone
concept, one has to tread very carefully. I think the concept of an exclusive
fishing zone up to 200-mile limits has been accepted as a norm, but you know
that there are states like Mexico, Guatemala, Haiti, and others that have in fact
adopted exclusive economic zones in a sense similar to that of the Conference
text, which means they have gone beyond resource-oriented competence 10
other matters such as marine scientific research and poltution control. Now, is
fhat a part of international law today? It is interesting that there is no uniformity
in pract{ce between developing and developed states in regard to the exclusive
economic zone. It might be argued that the right of access—a conditional right-
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is one of the basic features of the new regime of the economic zone, distinguish-
ing it from the regime of the territorial sea. But a coastal state conceded to have
sovereign rights to the resources of the zone might find it difficult (10 concede
that other states have a right of participation. A conflict of views on such a basic
question might be fatal to the contention that the concept of the economic zone
is established in customary intemational Jaw. Those rights. in short, that are not
yet embodied in state practice seem to me to be the kinds of rights that cannot
be adopted by the customary process.

Albert Koers: 1 have a rather specific question for Mr, Nelson. Regionalism is
related to substantive provisions of the ICNT. and we have heard quite a number
of very interesting comments on that relationship. However, regionalism is also
related, I would say, to the procedural provisions of the ICNT, and [ am thinking
specifically of the dispute settlement procedures. Now, 1 would like to have
some clarification on that relationship—the relationship between regionalism and
the dispute settlement procedures. For example, let us assume that a number of
states as members of a regional organization establish a regional economic zone,
and then proceed to manage that zone in a way that is contrary to the principles
of the ICNT or the new law of the sea convention. Who would be accountable;
the states themselves or the regional organization? Of course, it depends on the
internal structure of the regional organization, but I may point out that Article
287 of the ICNT, the article on the choice of procedure, seems 10 apply only to
states that are parties to the convention.

Dolliver Nelson: 1 must first confess that I am not an expert on the dispute
settlement procedures of the text, but [ have a suspicion the question has to do
with the final clauses. What sort of entity will be accepted as having the capacity
to ratify or accede to the convention? Would organizations such as the European
Economic Communities be covered by this provision in the final clauses? The
usual thing is that only states are regarded as parties of general treaties, but there
have been some examples of an organization being cligible to become a party.

| think there is an example in the recent Mediterranean Convention on Marine
Pollution. One of the questions that arises here is whether you can frame the
provision in such a way as not to include all sorts of organizations that are not
within the contemplation of the conference. This is a question that evidently has
to be negotiated. I might add that the final clauses have not yet been discussed
by UNCLOS 11l in any detail.

Abdelkader Abbadi:  What I would like to ask is whether regionalism is a
feasible and practical solution in the immediate future, or the foreseeable future,
and, if not, what is the alternative? Second. what kind of conflicts are expected
to be associated with it, if any, and in what manner could they be resolved?
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Lewis Alexander:  Tdon’t think it is a question of whether regionalism is
possible. Regionalism is upon us right now. It is a process, and a functional
approach to problem solving. It is here, and I think it is going to remain. In many
cases the degree of regionalization will be disappointing, as I pointed out earlier,
but this kind of approach will continue to evolve in various ways. As for dispute

setilement, I turn that over to the lawyers.

Richard Bilder:  Surely there will be conflicts. The best way of taking care of
disputes and conflicts is to anticipate them and try to avoid them, so they do
not arise; or to lay down some clear principles for taking care of them, when
they do arise. One of the possibilities is having clear rules, ground rules, which
establish what the relevant organizations can do. Another thing would be to have
some kind of supremacy clause in the treaty. In view of what is happening at this
Conference, regionalism can involve special kinds of problems, which the present
text may not be able to handle under the present dispute settlement provisions.
'lrhe Conference might be able to supplement these provisions before it is too
ate.
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Regional Politics in the Management
of Marine Resources

Chairman
Judith T. Kildow
Massachusetts Institute of Technology

Judith Kildow: L have had a request from Dr. Kolodkin to begin
with a few remarks on this morning’s presentations.

Anatoly Kolodkin:  Thank you very much. First, I would like to
express our gratitude for the invitation of the Institute and the University of
Hawaii to visit this unique state, and for the hospitality we have received here.
Our cooperation began at the Miami Conference in 1975, continued at Rhode
Island, and now for the third time here in Honolulu. At these conferences we
have valued the close cooperation of our colleagues from the United States and
other countries.

The first comment I have to make is that the ICNT is, in my view, a suitable
basis for negotiating a comprehensive convention on the law of the sea. Second,
it seems to me that the problem of regionalization is very important and we
should not underestimate or diminish its significance. No doubt it has positive
features, and positive consequences for the developing and developed countries,
including the USSR itself. For example, there is 3 serious regional problem in the
Mediterranean in the field of the environment, and we could not understand why
the Soviet Union, Bulgaria, Romania, and Black Sea Congress were not invited
to the Barcelona Conference as participants, but only as observers. 1t seems to
me that the Black Sea is a subregional zone of the Mediterranean. and I cannot
imagine how there can be full compliance with the provisions of that conference
without the Black Sea Congress.

With reference to Professor Bilder’s presentation, I would like to stress that
we must take into account the need for consistency between alt acceptable prin-
ciples and rules of contemporary international law. Accordingly, regional rules
have to be in accordance with generally accepted principles and rules. Second. I
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am in agreement with my Indonesian colleague, Dr: Djalal, that it is very bad if
states take unilateral actions contrary to the emerglng Consensus of UNCLOS 1.
Unilateral action by the United States on the seabed would h:.we negative conse-
quences on the Conference. Third, we have in the ICNT very important pro-
visions that create a good balance between the interests of the coastal states ang
of the international community in the field of navigation: for example, Article ),
which provides that the coastal state may make laws and regulations but “in
conformity with the provisions of the present Convention and other rules of
international law related to innocent passage through the territorial sea.” Some
countries propose to delete paragraph 2 of this article, which excludes design,
construction, manning, and equipment of foreign ships from the scope of coastd
jaws and regulations. If this were done, there would be a very bad situation, be-
cause in that case these important matters would become subject to the discre-
tion of the coastal states within each region.

I agree with the panelists that the economic zone is one of the main problems
of contemporary maritime law. But it seems important to stress that, in accor-
dance with Article 58, the freedoms of the high seas referred to in Article 87
would apply and therefore limit coastal state authority within the economic
zone, whatever region the state belongs to. These provisions mean that all states
will enjoy the generally accepted rules and principles of contemporary maritime
faw concerning the freedom of navigation in the economic zone. Allow me also
to stress that we are in favor of the provisions of the convention concerning the
regulation of scientific research in the economic zone and on the continental
shelf, and in my personal opinion it would be acceptable to approve at the Con-
ference the proposal of Mexico. Thank you very much.

Judith Kildow:  Now, I would like to go ahead with this afternoon’s program.
We had hoped to have with us the distinguished ambassadors to the Law of the
Sea Conference from Mexico and Trinidad and Tobago, but unfortunately the
meeting of the Evansen group diverted their paths from Hawaii to Geneva. How-
ever, we are very fortunate to have in Ambassador Castafneda’s place someone
who has worked very closely with him and is very familiar with the issues and
what he would have said to us today. I have also asked his Mexican colleague,
with whom he has been working closely, to join us in discussion along with Mr.
Nelson, The gentleman who has been so kind as to substitute at short notice for
Ambassador Castanieda is Mr. Andrés Rozental, a career foreign service officer
for the Mexican government. Educated in the United States, he has been a
prominent member of the Mexican delegation to the Seabed Committee and the
Third UN Conference on the Law of the Sea. He has been involved in most law
of the sea matters in Mexico in recent years as alternate representative to the
OAS, representative to IMCO, commissioner to the International Whaling Com-

mission, among other roles. He is very familiar with law of the sea issues in the
Caribbean and the Gulf of Mexico.
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Some Brief Considerations
on a Caribbean Condominium

Andres Rozental
Ministry of Foreign Affairs
Mexico

Toward the end of the third session of UNCLOS I, at Geneva in

1975, the notion of a 200-mile exclusive economic zone had aiready

gained sufficient consensus within the Conference to confirm its
emergence as a valid institution in international law. In the Caribbean the
prospect of the establishment of economic zones by cach of the fifteen bordering
coastal states, and also by the fifteen istand or continental non-self-governing
territories, promised to create a maze of overlapping jurisdictions as well as a
chaotic mosaic of minute istand separations divided between adjacent or opposite
land masses.

More than two years have passed since then, and the countries of the Carib-
bean have neglected to recognize the existence of this problem, despite its in-
herent potential for conflict. This situation is somewhat surprising, given the fact
that some of the Caribbean countries have had a long experience in establishing
200-mile zones. Back in the late 40s and early 50s, four of the Central American
nations claimed 200-mile zones with varying degrees of jurisdiction: Panama,
Costa Rica, Honduras, and Nicaragua established 200-mile zones, creating the
antecedent of the institution we now know as the exclusive economic zone.

I need not repeat here the background of an idea that has remained within
the confines of the academic community: namely, the concept of a “matrimo-
nial sea.” Indeed it was during a workshop at this very Institute that the ideawas
born. A lot has been said about the concept of a matrimonial or regional sea, but
it has been in general terms. 1 propose in this short presentation 1o point out the
direction in which the substance of this concept may be developed, so as to raise
questions that will have io be debated.

What should a matrimonial sea, or maritime condominium, entail? I can
identify the following four main headings: first, the problem of dealing with the
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bbean; second, the issue of the utilization of the

living resources of the Cari : : -
mineral resources in the seabed; third, the preservation of the marine environ-

ment within the semi-enclosed sea; and, finally, the Prospects of ?COﬂomiC inte-
gration that would result from undertaking regional unglementanon of the new
law of the sea in the Caribbean. Later, brief reference will be made to some of

the political problems that are likely 10 develop if the. (;aribbean co_asta] pations
seriously undertake the implementation of a condominium or fnatnmomal sea.

Before going any further, should like to advance the premise of this discus-
sion. Except for one particular aspect of the presentation, we are unwilling to
accept the old idea of an “American Mediterrancan,” consisting of both the Guif
of Mexico and the Caribbean, as a single unit for purposes of regionalization. in
the Proceedings of the Law of the Sea Workshop held by this Institute in Febru.
ary 1972, on the subject of Gulf and Caribbean Maritime Problems, Mr. Robert
Hodgson explained that for hydrographical reasons the Caribbean and the Gulf
of Mexico should be included as part of the so-called American Mediterranean.
These reasons, however, do not appear to justify the application of the concept
of an American Mediterranean for all purposes, because there is no significant
proof of any highly migratory species of living resources that move from the
Gulf to the Caribbean or vice versa. The hydrographical nature of the link be-
tween these two semi-enclosed seas does, however, seem relevant to the preserva-
tion of the marine eavironment in the region.

As an interesting historical note, it should also be recalled that President
Franklin D. Roosevelt, in a Memorandum to his Secretary of State in 1939,
proposed the division of the Gulf of Mexico between the United States and
Mexico, ignoring entirely the fact that Cuba was also a bordering nation on the
Gulf. This may well have been the first case of confusion and misunderstanding
about the question of who are the states with vested interests, both direct and
indirect, in the Gulf of Mexico.

Why do we feel that the Gulf of Mexico, aside from environmental consider-
ations, should not be considered a part of the Caribbean? We have already men-
tioned the lack of biological unity. There is a second important reason. Three
countries bordering the Gulf of Mexico have already adopted unilateral mea-
sures among themselves, implementing the new law of the sea in the area. In
§976, Mexico concluded bilateral agreements, first with Cuba and then with the
United States, which incorporated the relevant economic zone provisions of the
Revised Single Negotiating Text that emanated from the previous session of
UNCLOS 1il. Early in 1977, the United States and Cuba also negotiated an
agreement on this subject. In this way, the utilization of living resources in the
Gulf of Mexico has already been taken care of by the three countries that border
the area. Additionally, Mexico negotiated the delimitation of its exclusive
economic zone with both the United States and Cuba, and a provisional agree-
ment has also been reached more recently between Cuba and the United States
on the delimitation of their respective jurisdictional zones.

Thus, for all practical purposes, the Gulf of Mexico is already a closed sea and
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its problems pertain exclusively to the bordering countries, with the exception
of environmental preservation. It is evident that Mexico, the United States, and
Cuba will have to adopt cooperative measures in order to protect the marine
environment for the internal uses of these three countries within the Gulf,
especially with regard to the pollution problems that anse from the exploitation
of the nonliving resources of the continental shelf of the United States and
Mexico. There may also be a case for treating the Gulf and the Caribbean to-
gether for certain environmental purposes, given the importance of the Gulf
Stream as the hydrographical link between these (and indeed other) areas, but
this appears to be the only justification for considering the two as a single mari-
time space.

What of the living resources of the Caribbean Sea, on the other hand? In my
view, this area has no species that can be described as **highly migratory.” Since
all of the living resources coexist, ecologically linked in one way or another, and
remnain within the confines of the Caribbean, I suggest that they should be re-
garded as “migratory” within the region. [n other words, they should be sub-
mitted to the same kind of regime as provided for “highly migratory’ species by
Article 64 of the Informal Composite Negotiating Text. This means that the
living resources of the Caribbean should be subjected to a reglonal regime both
for conservation and utilization. Under a regional system—or a “condominium”
arrangement—the Caribbean countries might have two alternatives. Either they
could consolidate their financial and technical resources in order to exploit
jointly ail fisheries, within the limits of an agreed conservation program, and
distribute the benefits derived therefrom in the same manner as is proposed for
the mineral resources of the seabed beyond the limits of national jurisdiction; or,
if they prefer to take advantage of the abundance of each individual species
within their own economic zones, they might adopt a regional program of sur-
plus allocation and utilization. This second alternative would have the clear
advantage of excluding all foreign fleets from the Caribbean, since whatever
surplus might result after taking into account the harvesting capacity of all the
coastal states would be jointly cxploited by all the countries of the region rather
than by extra-regional nations. The benefits could then be distributed among the
regional participants.

As to the problem of mineral exploitation, I propose that it be completely
excluded from any joint regional or condominium approach. When we speak of
a matrimonial sea or condominium, we do not attempt to suggest that individual
economic zones should be subsumed into a common pool of resources with
regional freedom of exploitation as a result. On the contrary, states will insist on
the need for individual delimitation of zones precisely, or mostly, because of the
question of mineral resources. It would hardly be reasonable at this stage to ex-
pect that any of the countries of the area would be willing to abandon or share
their sovereignty over these resources. Their exploitation will have to remain
within the national jurisdiction of each coastal state.

Any decision by the coastal states of the Caribbean to look at the living re-
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sources of the area from a regional point of view will bring enormous benefits
and result in positive economic integration of the area. The very idea of pooling
resources and sharing capabilities, both financial and technological, will produce
positive results. The use of one country’s processing plants for the resources
obtained on a regional basis will obviate the need for each country to invest in
plants of its own. The same may be said of the use of ports, installations, fleet
development for specific fisheries, harvesting techniques and, above all, the
sharing of scientific knowledge and data for the exploitation of the region’s living
resources.

But the above considerations might be said to cause some problems of a
political nature. The existence within the region of varying political, economic,
and social regimes might present serious obstacles to a joint approach to these
questions. In spite of the fact that this situation prevails today, we feel that it is
of a transitory nature and we should always recognize the dynamic nature of
relations among states. We have seen, in the past few years, a complete change in
the balance and nature of the relationships among countries of differing ideo-
logical persuasions and economic systems. The example of détente, not only
between the two superpowers, but between Cuba and the United States, should
give us reason for optimism that all interested states, regardless of their political
orientation, may look favorably on the proposal for a regional scheme of this
kind in the Caribbean.
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Commentary

Dolliver Nelson*
Law of the Sea Secretariat
United Nations

[In Chapter Two] ! outlined some of the problems that can arise in

regionally defined marine areas. Here I will submit an outline of

these issues in ascending order—from issues that can be solved easily
to those that could possibly create problems in the Caribbean. The first relates
to the protection and preservation of the marine environment. The second con-
cerns the problem of the maintenance of freedom of navigation and overflight.
The third is concerned with the problem of the delimitation of marine areas; and
the fourth, with the conservation and management, and possible allocation, of
living resources in the Caribbean. The last two are hoth very troublesome prob-
lems and all ] intend to do here is to raise points and not propose solutions. At
least 1 will try not to.

The protection and preservation of the marine environment is clearly an im-
portant issue in semi-enclosed seas. The enclosed nature of such maritime areas
makes them extremely vulnerable to pollution. Fortunately, in contrast to the
Mediterranean, the Caribbean is an area where the waters are perpetually re-
newed and, therefore, the problem of degradation of the marine environment is
not as significant in the Caribbean and not so urgent as is the case in the Mediter-
ranean. Nevertheless, in view of the fact that many of the Caribbean islands
depend upon tourism and lovely beaches, it is very important that these islands
monitor carefully the level of pollution, especially with the increasing exploita-
tion of offshore areas: for example, in parts of Southeastern Trinidad. Increasing
offshore exploitation would definitely pose a threat to the marine environment,
but I think, as was made clear by Professor Alexander (Chapter One), UNEP is,

*The views expressed are personal and do not necessarily reflect the official views of the
Secretariat of the United Nations,
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in fact, very concerned with the question of marine poliution in the Caribbf_:an,
and | see no problem here as far as cooperation among the states of the Carib.
bean is concerned. o )

The second point relates to the freedom of navigation and OVeIﬂlght. I would
not have thought that this issue could present a formidable problem in the
Caribbean. The fact is that the straits there are very wide ones, the outlets are
very wide, there are many outlets. But I think one should not overlook the prob-
lem of freedom of navigation and overflight in the Caribbean. There is always
the possibility of the exclusive cconomic zone regime itself being transformed
into something nearer the territorial sea regime. If such a phenomenon were to
occur in the Caribbean, it is quite possible that this issue would become very
important in the area. This is a rather brief and cursory treatment of the prob-
lem —possibly some of the comments from the floor may help us to expand on
issues like freedom of navigation and overflight.

The third point is the problem of delimitation of maritime areas. As I men-
tioned before (Chapter Two), the configuration of most semi-enclosed seas, the
very disposition of states within these bodies of water, makes the delimitation of
maritime zones especially difficult; and the presence of features such as islands,
which perhaps constitute a characteristic feature of these maritime regions,
merely aggravates the probiem. It is not surprising that certain states in such
areas give strong support to the principle of equity since they argue that the
application of the equidistance principle could lead to unjust results.

As far as the Caribbean is concerned, there are two significant problems. First,
some of these islands face continental }land masses. It will be remembered that in
the North Sea Continental Shelf Cases of 1969 the suggestion was made that
there should be proportionality between length of coastline and the maritime
area allocated to a state. If that criterion were to be applied to the Caribbean,
the islands of the Caribbean would be in a lot of difficulty, because they just
would not be able to provide the coastal facade necessary to create any sort of
equilibrium as far as some of the continental states are concemned. So, the con-
cept of proportionality, or the coastal facade theory, may work to the disadvan-
tage of some of the Caribbean territories. Be it noted here that in the recent
arbitration between the United Kingdom and France (1977), the Court observed
that the notion of proportionality was not a specific principle of customary
interanational Jaw.

Another problem concerns the possibility of overlapping regimes. Suppose
you have a situation where the natural prolongation of state A’s continental
shelf extends beyond the median line separating it from state B. The creation of
an exclusive economic zone by state B may well result in the superimposition
_Of one regime above the other. Thus, state A will have the natural prolongation of
Its territory stretching to about twenty or thirty miles from the coast of state B.
Stale B would have jurisdiction over the superjacent waters up to the median
line, whereas state A would exercise jurisdiction over the seabed of the natural
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prolongation of its continental shelf. Such a phenomenon will not be uncommon,
given the volcanic origin of many of the istands, and it can certainly create ad-
ministrative problems in the area. I think, myself, that the delimitation issue is
one which is very important in the Caribbean and one which we shall hear quite
a lot of in the future.

The last issue and possibly a very difficult one is the problem of the living
resources of the Caribbean—the conservation and management thereof. | think it
is useful to recall the story of the exclusive economic zone. As you know, it used
to be called the patrimonial sea in Latin America, and one tends to forget that
this regime was basically a Third World response to distant water fishing fleets.
In other words, this concept actually may not have got off the ground, had it not
received the support of the Third World. Here, one of the two motifs of the
confercnce--the conflict of interests between developing and developed worlds—
comes into play. The concept was supported by developing countries. The
notion of solidarity forced many Third World countries to follow the bandwagon
and support the concept, sometimes disregarding their own interests. If you look
at the Proceedings of the Santo Domingo Conference, you will see that even
then countries like Jamaica and Barbados had their doubts about the concept,
simply because they felt that they did not possess worthwhile resources in their
exclusive economic zones. At least they felt they would be thrown out of other
peoples’ exclusive economic zones, expecially from the waters off the continental
states of the Caribbean. What has happened, it seems to me, is that states have
been taking a position based more on geography than on politics. Geography has
made strange bedfellows.

This development has posed a serious problem for the Third Law of the Sea
Conference. The fact is that most of the islands of the Caribbean fall in the
group of landlocked and geographically disadvantaged states as far as living re-
sources are concerned. Let us now look at what is being offered in the ICNT, in
Article 70 particularly, to certain developing coastal states. You will notice that
Article 70 is subject to Articles 61 and 62. The point here is that these states
possess a right to participate only in the surplus of the allowable caich. Well, in
every developing state the objective of having a fisheries industry is to ensure the
utilization of the surplus. In other words, the fact of creating a fishing industry
is to see that there will be no surplus. That is the whole object of the exercise.
Thus, these islands have to face the fact that they may be phased out, if the very
objective of a fishing industry is attained.

Before ending, I would like to make a few political points. | am not a poli-
tician, but I think I could make some commonsense observations. We know that
the extent to which the Caribbean would act as a region in maritime matters
would depend on the level of integration in the Caribbean. Regionalism depends
not so much on geography, but to a large extent on politics and cconomics. 1 am
afraid that since the failure of the Caribbean Federation there has generally been
a disenchantment with regionalism in the Caribbean—a factor that could in-
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fluence the type of response the Caribbean states will make to some of their
maritime problems. There is another factor. Some of the Caribbean territories
are independent; for example, Jamaica, Grenada, Barbados, and Haiti. There aye
those that are dependent; for instance, Guadeloupe, Martinique, and certain
Dutch islands. There are others that enjoy an “associated status™ with the United
Kingdom; for example, Antigua, St. Vincent, and Dominica. The fact that these
islands enjoy such diverse political constitutions also creates some difficulties for

effective regional arrangements in the area.

Judith Kildow:  Thank you very much, Mr. Nelson. I would like now to intro-
duce Dr. Alberto Szekely, who is here, at my request, on short notice. Dr.
Szekely will be responding in part to Mr. Rozental’s paper and also to Mr.
Nelson’s remarks. He is a research fellow at the Institute of Legal Studies at the
University of Mexico and legal adviser to the Mexican Undersecretary of Foreign
Affairs for law of the sea matters. He has a Ph.D. in international law from the
University of London and is a member of the Mexican delegation to UNCLOS
I1. I would like to present to you Dr. Szekely.
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Commentary

Alberto Szekely
institute of [ egal Studies
University of Mexico

Perhaps | might try to identify the aspects of Mr. Rozental’s pre-

sentation that I think deserve most consideration. First of all, he has

brought the idea of the separation of the Gulf and the Caribbean as
two different areas except for environmental purposes. One of the important
points here is that we already have some implementation of the new law of the
sea within the Gulf of Mexico. Events have really overtaken any possibility of
other forms of regional action, because there has been intense negotiating
activity among the coastal states of the Gulf of Mexico. There is the fact that
they have already disposed of the living resources, so to speak, especially the
most important ones, through bilateral agreements. Mostly, the surpluses of
Mexico have been assigned in this way to the United States and Cuba, largely be-
cause these are the countries that have traditionally fished in the Gulf of Mexico.
Those surpluses will soon diminish (especially in the very important case of
shrimp) and eventually disappear entirely, making the 200-mile zone of Mexico
a genuinely exclusive zone. The fact that they have delimited their maritime
spaces, albeit on a provisional basis, gives us a clear idea of the independent
identity of the Gulf of Mexico, at least from the point of view of the coastal
states. They have already impiemented some of the provisions that have been in-
formally agreed upon at the Law of the Sea Conference, and we have in fact a
new law of the sea being implemented in that region. So, | think that the idea of
separating the two areas of the so-called American Mediterranean deserves some
comment from the floor, which could really be very helpful in understanding

whether this thesis advanced by Mr. Rozental is valid.
Another interesting idea that I think deserves a lot of consideration is his

suggestion that because of ecological unity of the living resources of the Carib-
bean, they should be regarded as if they were migratory species. In other words,
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al living species in the Caribbean should be subjecfed to the Pm‘fiSiO“ of Article
64 of the ICNT. That would mean that the two objectives of Article 64, namely,
conservation and optimum utilization. should be applied t.hrou'glf regl()fl?ll ar-
rangements to the living resources of the Caribbean. 1 see in thJ_s in terestl-ng sug-
gestion an opportunity 10 reduce the divisiveness that might arise from different
cultual perspectives in the region: differences, for example, between the Anglo
and the Latin countries of the Caribbean in interpreting the new law of the sea,
For instance, it might seem contradictory to expect that the Central American
countries of the Caribbean would be willing to form a pool of resources, to
mingle their sovereign rights over the living resources of the (l,‘aribbcan, when at
the same time in the Pacific the same Latin American countries ar¢ propaosing a
system for dealing with true “highly migratory” species, especially yellow fin
tuna—which does not really correspond to the more idealistic purposes of Article
64, in the way of regionalism. What 1am trying to say is that in the Pacific some
Central American countries (e.g., Costa Rica and Mexico) are proposing an inter-
national system in which the two objectives of Article 64 will be allegedly ful-
filled, but within a system in which national allocations will be the name of the
game. That is, in implementing Article 64 in the case of tuna resources in the
Pacific, instead of regarding these true migratory species as a common resource,
they are dividing them according to the principle of resource adjacency. So it
would seem too idealistic to expect that they will be willing to deal with the
resources off their Caribbean coasts in a different way: on one side, under a sys-
tem of national quotas and on the other, under a system of common resources.
The Anglo islands of the Caribbean will probably have a different interpretation
of Article 64 than the one that the Central American countries have for the
highly migratory species in the Pacific. They will probably tend, if the migratory
species idea is applied to the living resources of the Caribbean, to look at these
resources as a true common resource, and therefore they would probably tend to
prefer the first alternative that Mr. Rozental proposed, that is, instead of a joint
exploitation of surpluses, a joint exploitation of all resources, regardless of the
catch capacity of each country. In any case, | think that the experience of the
Central American countries in the Pacific should be taken into account when
analyzing their possible attitude toward a condominium in the Caribbean.
Finally, with regard to some of the comments made by Dr. Nelson, 1 should
point out that we are probably spending too much time in dealing with the
delimitation problems. If the main subject of this conference is regionalism, 1 do
not think we should spend too much time on delimitation problems, because
this is essentially a bilateral problem and not a regional one. Even if the countries
of the Caribbean agreed to the idea of a condominium or a matrimonial sea,
think that they would still want to delimit their own exclusive economic zone
through bilateral arrangements. Once these bilateral arrangements are concluded,
the problem of mineral allocation will be clarified. As Mr. Rozental said,
minerals would not be subjected to a regional management system. For the
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problem of fisheries, 1 do not think delimitation within a regional concept has
much bearing on the subject.

These are some of the points [ think should be taken into account in this
debate. | think too it is about time to give substance, as Mr. Rozental says, to the
concept of a matrimonial sea. I also agree with him that it it not unlikely that
some country or group of countries in the Caribbean will eventually take the
initiative for regionalizing the administration of the living resources of the Carib-

bean despite the political obstacles and despite the differences in political
persuasions.



%

Discussion

Edward Miles:  What I have to say will follow on some of the

points raised by Dr. Nelson, and I will be somewhat skeptical of the

possibilities outlined by Mr. Rozental and Dr. Szekely. What we
know about distribution of living resources in the Caribbean Basin, particularly
if we split the Gulf from the Caribbean, is that most of the resources are distribu-
ted along the northern coast of South America. Consequently, in reaction to the
proposal of joint exploitation of living resources or regional surplus allocation, ]
can easily visualize the governments of Guyana, Colombia, Venezuela, and Brazil
saying: “It’s all very well for Mexico to propose this, since it’s not their resources
that are to be shared, but we have not the slightest interest in any regional alter-
natives of that kind.” So I don’t think that possibility stands a better chance
than the proverbial snowball in hell!

To turn to the question of the behavior of the Central American countries
that Dr. Szekely raised: Is there any necessary incompatability between the
position taken by Central American countries (Costa Rica in particular) vis-a-vis
tuna in the Eastern tropical Pacific as opposed to the resources in the Gulf? Not
at all. We are dealing with different species, different behavior pattemns, and one
particularly salient fact is that in recent years there has been a shifting in fishing
pattern on the part of the distant water fleets that has resulted in a very signifi-
cant amount of tuna resources being taken outside of 200 miles. This means that
a purely national approach to the allocation problem will result in significant
losses for the coastal states and that, in the long run, the only possibility for the
coastal states having a voice in the management beyond 200 miles will be a set of

arrangements that are quite different from what one may think, looking at the
relevant articles in the ICNT.
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With respect to the Caribbean, given the biogeography of the island arcs of
the Greater and Lesser Antilles, the question of access for Jamaica, Trinidad, and
Barbados will be solved only in relationship to the question of what each party
has to trade. If the Jamaicans have significant resources which need not necessar-
ily be marine, in relation to Guyana and Colombia, then deals are possibie. if
they do not, deals are not possible. If Trinidad has significant resources relative to
Venezuela and Brazil, the same is true. If they do not, the same is true. In the
case of Barbados, with significantly more limited possibilities than either
Trinidad or Jamaica, the outlook is very bleak indeed. With respect to economic
integration, the outlook is not much better. Trinidad has tried this for some
years now, within the context of the Law of the Sea Conference, with a con-
spicuous lack of success. Here we deal with questions not only of the infra-
structure, that is, the low density of interrelationships between the various
countries involved, the differences in culture, etc., but also with some very dif-
ficult foreign policy objectives of the players involved. In particular, these in-
volve certain rivalries between the major players, and here I would include on
the English-speaking side, Guyana, Jamaica, and Trinidad, and on the Spanish-
speaking side, Brazil and Venezuela, and in particular the conflicts between
Trinidad and Venezuela. The more Trinidad becomes suspicious of Venezuela,
it seems the more these suspicions are shared by the Brazilians, and then deals
are facilitated between Trinidad and Brazi! that seem to be much easier to arrive
at than any settlement of outstanding problems between Trinidad and Venezuela.
It also seems, or at least so Trinidad claims, that Venczuela has attempted to
upset the economic integration applecart arranged between Trinidad, Guyana,
and Jamaica for the consolidation of aluminum mining production and process-
ing by offering Jamaica a better deal on the price of energy than Trinidad has,
and it seems that Jamaica was more disposed to take the Venezuelan offer. In
turn, Trinidadians claimed that the Jamaicans reneged on an agreement, and at
this point it seems that the Brazilians became a little more open-handed with the
Trinidadians. So there, I think, the second dimension of economic integration
goes down the same hole as the first alternative: that is, joint exploitation of
living resources or regional surplus allocation.

Now we come to the third and last question: splitting the Gulf from the
Caribbean. From the point of view of Mexico, this of course makes good sense,
and since the Mexicans are extremely capable negotiators one would not have
predicted any other response; in fact, one would have been very greatly surprised
if there had been another response. But, from the point of view of the other
countries involved in the Greater and Lesser Antilles, this is not necessarily a
good idea. If you split the Gulf from the Caribbean, what do they have to trade
in terms of regional programs? Very little. If both living and nonliving resources
are out, what is left? Environmental protection certainly, scientific research,
technical assistance in port development, etc. Where is the money going
to come from? The international community? Not likely. The WECAFC and
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CARIBE are very weak vessels, Where is the money g?ing to come from? The
only possibility is the United States, with which in etfec‘t one 1T}akes deals for
access to do scientific research in return for assistance with environmental pro-
tection, resource development, etc If you split the Gulf from the Caribbean,
then from the U.S. point of view it seems 1o me the situation is much less attrac.
tive than if you keep them together, and, therefore, it is very unlikely that you
can produce significant amounts of money from U.S. sources, in particular, the
Office of Management and Budget and the Congress.

in short, 1 do not find the proposal very attractive.

Alberto Szekely:  You use very convincing arguments 1o show that joint
exploitation of resources in the Caribbean would be a very difficult undertaking,
and at the same time, you do not agree with severing the Gulf from the Carib-
bean only on the basis of environmental action. What else is there, if we do not
have joint exploitation of living resources? What other basis do we have to keep
them together, other than the environmental one?

Edward Miles:  The political one, in the nature of trade-off. Otherwise you
have no basis for building long-range alternatives.

Alberto Szekely:  1would like to have a more substantial example of what the
political basis would be. What would the countries of the region gain by keeping
them together? What is the political gain?

Edward Miles:  The gain will go to the countries of the Greater and Lesser
Antilles, and some gains will flow to the United States. From Mexico’s point of
view, there are only costs. From the point of view of the countries from the
northem past of South America, there are only costs.

Alberto Szekely:  You are agreeing then that living resources should not be
the basis for keeping them together?

Fdward Miles: 1 would say they will not—not should not—be the basis.
Alberto Szekely:  Then 1 reaily do not identify from your arguments

what would be the much stronger reason for keeping them together. One of
them, ] think we both agree, is regional action for dealing with the preservation
of the marine environment in both areas.

Edward Miles:  This is the weak one.

Alberto Szekely:  Which is the strong one?
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Edward Miles:  There isn’t any.

Alberto Szekely:  So you basically agree that they should be separated, be-
cause there is no reason to keep them linked?

Edward Miles:  You posit an alternative for the Caribbean—what has been
called “Caribbean dominion” --and you suggest how this would be achieved, or at
least some of the aiternatives. The burden of my argument is that those are nor
possible. The only possibility could be if you combined the Gulf and the Carib-
bean, but then the way in which the trade-offs are distributed, from Mexico’s
point of view, makes this not a very attractive situation. So that, in terms of my
outlook, the recent developments in regional marine arrangements in the Carib-
hean are not very significant.

Judith Kildow: 1 think what we have is a basic difference of opinion, based
on cultural and national perspectives. Can we have some more questions, please?

Chong-1l Chee: 1 was intrigued by the term used by Mr. Rozental: matri-
monial zone. Some of you may have read the article written by Gardia Amador
in 1974, where he makes a distinction in Latin American practice between four
kinds of maritime zones: patrimonial, maritime, epi-continental, and territorial.
Now I have never head of a matrimonial sea. The situation seems to have
changed, perhaps as a result of the women’s liberation movement, on behalf of
motherthood. Has there been any change in the legal content? Second, in Latin
American practice, there are differences in the balance struck between freedom
of navigation, freedom of overflight, and so forth, on the one hand, and coastal
control in the territorial sea, patrimonial sea, etc., on the other hand. Some sort
of uniform standard seems desirable, if state practice is 1o mature into customary
international law. I would appreciate a comment on this from Mr. Rozental or
Dr. Szekely. Third, this concept of the prolongation of the land mass, referred to
by Dr. Nelson, disturbs me. It does not help as far as I can see. Since the 1969
Continental Shelf Case, there seems 10 be a movement in the direction of the
margin, conceived as part of the regime of the continental shelf,

Andrés Rozental:  1will try to answer the question about the term “matri-
monial sea,” although there is somebody else in this room who knows more
about it: that's Professor Alexander, who remembers when the concept first
came out. To tell you the truth, it was considered a joke in the beginning. Nowa
days the term is sometimes used to refer to an area that might be designated for
communal exploitation of adjoining resources, where it would be economically
more sensible to work together. It was called “matrimonial” to distinguish it
from the “patrimonial sea,” which was a popular term for the unshared approach
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gt that time. As regards the comments on the natural prolongation of the land
mass, | think Dolliver Nelson, who talked about it earlier, would be in a better

position to answer.

Dolliver Nelson:  All ] was saying was that there are certain instances in the
Caribbean where you have a natural prolongation of land territory extending
beyond a median line. The consequence of this may be that the median line used
for delimiting the exclusive economic zones between the coasts of the two states
may not be the same as the line delimiting the seabed area. The consequence of
this would surely be that the seabed area would enjoy 2 different legal regime
from the supetjacent waters, which may cause a problem. On the point that Dr.
Szekely made that delimitation has nothing to do with the semi-¢enclosed sea, 1
would remind him that in the debate at Caracas on enclosed and semi-enclosed
seas, the delimitation issue was mentioned several times by speakers from a num-
ber of countries: Thailand, Iran, Turkey, Algeria, and others. They seem to have
believed it had something to do with the nature of these areas.
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Judith Kildow:  We arc honored to have with us from Germany

Dr. Renate Platzoder, who will be presenting a paper on current law

of the sea developments in the European Community. She is current-
ly a staff member at the Institute for International Affairs, which islocated near
Munich, Germany, This institute acts in an advisory role to the fedcral govern-
ment in foreign affairs and security matters. She has also been a member of the
German Delegation to the Law of the Sea Conference since 1974.

After she finishes her presentation, we have two other panelists who will also
be discussing EEC matters, We are happy to have with us Mr. Michael Hardy,
legal adviser to the Commission of the European Community, where he deals
with legal aspects of the external relations of the Community. Before going to
the European Community in 1973, he was with the UN Office of Legal Affairs,
where he followed law of the sea topics for many years. He will discuss the ex-
ternal fisheries policies of the EEC. After he is finished, Dr. Albert Koers will
discuss the internal fisheries policies of the EEC where there have been a number
of important developments recently. Dr. Koers teaches international law at the
University of Utrecht, and in addition he is an adviser to the European Commis-
sion, particularly on law of the sea and fishery matters. He is also a member of
the delegation of the commission to the UN Law of the Sea Conference. So we
have a very distinguished panel and I think they will have a number of issues and
new ideas to offer you. May I present Dr. Platzoder.

Dr. Renate Platzéder:  While preparing my paper, | often wished Europe were
a political unity and a mid-ocean archipelago like Hawaii and that the changes in
the new law of the sea could be applied to it to the same extent, without being
complicated by neighboring state jurisdiction everywhere in the region.

63
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As you all know, the new law of the sca was not initiated in Europe. The
revolution of maritime power relationships began in 1945 with two gentle drum

beats, when President Truman announced his famous proclamations. They were

soon interpreted by Latin American states in a very simple manner, resulting in

the 200-mile exclusive economic zone concept. Several years later a new Pf'in‘
ciple of international law was widely agreed upon, the continental shelf prin-
ciple. Against all logic, which is supposed to be an mhgrent element of legal
thinking, the continental shelves are distributed exclusively among the coastal
states according to the length and configuration of their respective coasts. Thus,
in Europe, where one can count thirty-five states, only the Soviet Union, Norway,
Portugal, Spain, United Kingdom, Iceland, Ireland, and France can claim a sub-
stantial portion of the European continental shelf. Nine landlocked states are
denied any part thereof. One can draw from this new approach to the law of the
sea that the development of the regime for the seabed is based on an archaic
concept: there must be losers and winners. There is a minority of states that are
more equal than others. This two-class system has since developed. Judged by
the Informal Composite Negotiating Text, it has spread like a disease.

Let me give you some examples, There are normal baselines and archipelagic
baselines. Two different regimes apply to international straits innocent passage
and transit passage. There are high seas freedoms in the exclusive economic zone,
which is defined as not being part of the high seas, and there are high seas free-
doms on the high seas. Furthermore, two criteria for the delimitation of the con-
tinental shelf have been defined: the outer edge of the continental margin
criterion and the 200-mile distance criterion. Some coastal states have to share
some of their living resources and nonliving resources with certain third states,
while others have no such obligation. The coastal states are subdivided into
coastal states bordering the enclosed or semi-enclosed seas and coastal states
bordering the oceans. There are coastal states that have rights and legitimate inter-
ests with respect to resource deposits in the International Seabed Area. And then
there is the strange notion of an overall differentiation of developed and develop-
ing states to be written into law, sure to petrify a two-class political, economic,
and social system. In addition, there is a presumption in favor of the European
Socialist states that at least one of them is among four countries that make the
greatest contributions to deep seabed mining; and there is another assumption,
without any obligation of proof, that at least one of the European Socialist
states is among the four major importers of deep seabed minerals. Finally, there
is the highly privileged Enterprise of the International Seabed Authority in con-
trast to the underprivileged position of states parties and other entities engaged
in deep seabed mining.

Yet, according to the preamble of the ICNT it is believed that this codifica-
tion and progressive development of the law of the sea will contribute to
the maintenance of international peace and security. How this is to be
accomplished on the basis of the ICNT remains to be seen. UNCLOS III has
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not yet concluded its work, mainly because of the struggle over the so-called
common heritage of mankind, which lies beyond the limits of national jurisdic-
tion. Nevertheless, an evolving law of the sea already throws long shadows over
the resources within the limits of national jurisdiction. The three informal texts
produced by UNCLOS 11 so far encourage coastal states to extend their juris-
diction over marine resources. Should UNCLOS IIi fail to conclude a convention,
the ICNT or its successor will most probably serve as a guide for the further
evolution of the law of the sca. Unfortunately, the marine resources within the
limits of national jurisdiction have not been declared part of a regional common
heritage. In case UNCLOS I1I produces a convention that is unbalanced and does
not reflect the potitical and economic realities that prevail outside the United
Nations building, the provisions of such a convention will need adaptation to the
local and regional conditions and power structures. In Europe at least, the after-
math of UNCLOS [ has already begun.

1 now shall examine various factors that play, or might play, an important
role in managing marine resources in Europe. Maybe I should admit at this stage
that I had considerable difficulty in finding factors that might be an incentive to
regional management: most factors seem more likely to impede the management
of resources. First of all, there is a probiem of a general nature. Europe’s funda-
mental political, economic, and social problem has always been a relative lack of
natural resources. The various needs and demands usually exceeded the supply of
available resources, contributing to national rivalry and competition, and often
to bitter conflict throughout the tong and stirring history of Europe. The
present, relatively peaceful, era is quite an exception.

Second, there are legal factors. Aslong as the traditional law of the sea, based
on a three-mile territorial sea and the high sea freedoms beyond, was applied, the
European waters could be considered a common fishing pond. The management
of the fishery resources in the Baitic Sea, the North Sea, the Bering Sea, the
Northeast Atlantic, the Black Sea, and the Mediterranean Sea was accomplished
more or less satisfactorily through bilateral and multilateral arrangements. Due
1o the fact that a substantial amount of fish is caught within the six- or twelve-
mile zone, the extension of exclusive coastal state fishery jurisdiction out to such
a limit has drastic consequences. For example, in the North Sea about 50 percent
of the total catch comes from waters within twelve miles. According to the pro-
visions of the ICNT, there is no obligation whatsoever to ensure the conserva-
tion of such stocks. Another feature of the European fishing pond is that non-
European fishermen do not fish there. The introduction of a 200-mile zone is
quite a radical measure to redistribute the same fish among the same fishermen.
Difficulties arise from the fact that major fishing grounds fall within the 200-
mile zone of Iceland and Norway, two countries with a small population
(200,000 and 3.9 million respectively). The introduction of the 200-mile zone
by Iceland in 1975 not only started a series of 200-mile claims, but also initiated
the transfer of conflicts from one European subregion to another.
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Several unsettled legal disputes are factors in the management of marine
resources in Europe. The Turkish-Greek dispute involves the continental shelf in
the Aegesn Sea. The situation there is unique. Many Greek islands are located as
far as 200 miles from the Greek mainland, even within twenty-four miles of the
Turkish coast. Under 2 six-mile temritorial sea, Turkey has five open outlets to the
Aegean Sea; under a twelve-mile limit, only twa. This problem, mainly a question
of access to the sea, is complicated by the fact that substantial oil deposits have
been discovered in the Aegean Sea. Greece and Turkey granted exploration and
exploitation licenses without agreeing on the delimitation of the seabed. Turkey
argues that the Greek islands have no continental shelf of their own. According
to the Turkish argument, a great number of Greek islands lie on the natural pro-
longation of the Turkish coast.

In another dispute, between Sweden and the Soviet Union over the delimita-
tion of the seabed in the Baltic Sea, oil and military interests are at stake. In the
middle of the Baltic Sea there is a Swedish island called Goatland. For more
than eight years the Soviet Union and Sweden have quarreled over the sea
boundary in the vicinity of Goatland. Sweden advocates the equal distance crite-
rion whereby the baseline of the Swedish mainland would serve as a starting
point. The Soviet Union is of the opinion that the baselines of the island of
Goatland have to be the starting point. The deadlock in these negotiations, and
the introduction of 2 200-mile fishery zone in the North Sea, led 1o the Swedish
decision to extend her fishing limits in the Baltic Sea on January 1, 1978. Ac-
cording to this Swedish law, the boundary is deemed to lie midway between
Goatland and the Soviet coast, with the result that about 45 percent of the
Baltic Sea would come under Swedish jurisdiction. So far, Sweden has caught
only 10 percent of the annual catch of fish in the Baltic waters.

The Barents Sea is another area of legal conflict. The Soviet Union does not
want to see Western fishing vessels and oil rigs in the Barents Sea, since they
would obtain a close view of her military activities there. The Soviet port of
Murmansk is of extreme importance 10 the Soviet Union. It is the only ice-free
port from which Soviet vessels cna proceed to operational areas in the NATO
area without first passing through te rritorial waters of NATO member-states.
Surveyance and control of the relatively narrow, unfrozen passage by foreign
states scems to be a nightmare to the Soviet Union even in an era of déiente. The
Soviet-Norwegian continen tal shelf negotiations are accompanied by Soviet
missile testing in the area under dispute, which is about 160,000 square kilo-
meters in size. This rocket diplomacy has not yet resulted in an agreement on the
continental shelf issue, but has stimulated negotiations for an agreement on
Fisherines in the same area. The draft agreement provides for a gray zone, a zone
to be commonly fished and managed. The zone has a rather odd shape, molded
a8 it is by various elements involved in the dispute over the delimitation of the
seabed of the Barents Sea: the sector principle, the equidistance criterion, and
the outer limit of the Norwegian and Soviet 200-mile zones. There is also a line
drawn parallel (0 the proposed sector line by the Soviet Union, moving the latter
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considerably to the west. It has to be feared that such a fishery agreement is
most likely to project further continental shelf negotiations.

Another problem in the northermn region is that of the Spitzbe rgen archipelago.
In the Spitzbergen Treaty of 1921, forty nations confirmed Norway's sovereign
rights over the archipelago subject to certain conditions. One is demilitarization.
Another condition is that all states parties and their nationals are entitled to
exploit the mineral and living resources on equal terms with Norwegian nationals.
The crucial questions in the light of the development of the law of the sea are
the following: Does the Spitzbergen Treaty apply to the continental shelf of the
Spitzbergen archipelago and to its 200-mile zone? The Norwegian position is that
the Spitzbergen archipelago has no continental shelf of its own, and the treaty
applies only to the territorial waters. The argument is very similar to the Turkish
position in respect to the Greek islands in the Aegean Sea. So far, only a few
states parties to the Spitzbergen Treaty have declared reservations with respect
to the Norwegian position.

A further factor in managing marine resources in Europe is dispute settle-
ment. Judicial decisions have played an important role in the distribution and
redistribution of marine resources in Europe. In 1969, the International Court
of Justice gave its judgment in the North Sea Continental Shelf Case. According-
ly, the parties concerned —the Federal Republic of Germany, Denmark, and the
Netherlands—established their seabed boundaries in the North Sea continental
shelf, In 1972, the Court dealt with the Fisheries Judsdiction Case. Britain and
the Federal Republic of Germany had instituted proceedings against Iceland,
after lceland had extended its exclusive fisheries jurisdiction to fifty miles. Ice-
land questioned the jurisdiction of the International Court of Justice without
appearing in court. Consequently, Iceland did not accept the Court’s judgment
to the effect that the parties concerned were under a mutual obligation to under-
take negotiations in good faith for the equitable solution of their differences,
and that Iceland was not entitled to exclude unilaterally British and German
fishing vessels from the disputed area. Very recently the Court of Justice of the
European Communities had to deal with its first fishery case. Ireland claimed a
fifty-mile fishery zone and captured a Dutch fishing vessel. According to the
Court’s judgment, Ireland is not entitled to claim such zones. The court held
that the Irish actions were contrary to the European Community’s laws and
regulations with regard to the establishment of a common fishery zene.

There are also political factors in the management of marine resources, such
as these: the political and ideological division of Europe; the U.S.-Soviet rela-
tionship; the American interests in Western Europe; the Western European and
Soviet relationship; and last, but not least, the Third World. It is evident that an
elaborate analysis of these factors would take a few hours, and so I shall confine
myself to a few remarks when I come to the second part of my paper.

A fourth category of regionai factors in managing marine resources in Europe
are the regional intergovernmental organizations: the Council of Europe, the
European Free Trade Association, the Nordic Council, and the European Com-
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munities. Two of these regional intergovernmental organizations pal‘tiCipated.in
UNCLOS 11 as observers: the Council of Europe and the European Commun.
ties. They already play an important role in m:'u?agmg mar.me resources. The
nine member states of the European Cormnumtles_agfe"d in 1976 to the
establishment of a common fishery zone. The Parliamentary Assembly of_the
Council of Europe passed a recommendation presented by t}?e' Legal Affairs
Committee. The recommendation calls, first, for steps to facilitate the settle-
ment of maritime disputes or conflicts between its members. ?econd, it proposes
a European code for offshore operations 10 provide for the alignment and
harmonization of national provisions governing the conduct of such operations,
Third, the recommendation calls for measuzes to protect the European marine
heritage, including the archacological heritage buried by the sea. The Council of
Europe now has twenty member states, Spain being the latest to join the organi-
zation. The accommodation of rights and interests of all states in the region or
subregion in managing marine resources will certainly need a major effort. In
Europe, out of a total of thirty-five states, eighteen states are members of the
landlocked and geographically disadvantaged group, the most-hated interest
group of UNCLOS II1. The provisions of the ICNT in respect to the exclusive
economic zone and the continental shelf do not take sufficiently into considera
tion the interests of this group. To the majority of coastal states, the group is an
annoying mishap, and many efforts have been undertaken by developing and
developed states to eliminate it as a bargaining bloc. In Western Europe, at least,
there is an organization that may be able to deal with this problem, which re-
mains unsolved by UNCLOS III: the Council of Europe. I have noticed, with
great surprise, that the group of landlocked and geographically disadvantaged
states has been referred to by all speakers here in Honolulu in a positive way.

Under a fifth category of factors in managing marine resources would fall
intergovernmental organizations whose scope reaches beyond any precise
région, such as the Organization for Economic Cooperation and Development,
the North Atlantic Treaty Organization, the Warsaw Pact, and theCouncil for
Mutual Economic Assistance. But here too any useful analysis would take an-
other few hours.

The regional zone concept as an alternative to the exclusive economic zone
concept has had no significance at UNCLOS 111. During the early 1970s, the
regional zone concept was discussed among the African states and in the group
of landlocked and geographicaily disadvantaged states. As we all know, the
rights and interests of the numerous African states having either no coast or a
very short one were sacrificed for the solidarity of the Group of 77, making an
exclusive economic zone concept possible. The ICNT contains, however, two
major regional approaches with respect to the management of marine resources:
namely, the provisions on highly migratory species and those on enclosed and
semi-enclosed seas. The ICNT devotes two articles {122 and 123) to the latter.
In Europe, the Baltic Sea, the Black Sea, the North Sea, and the Mediterranean
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Sea will fall under the definition of Article 122, The seven states bordering the
Baltic Sea have influenced the formulation of this definition, but it is not the
intention of the Soviet Union that it should be interpreted as including the
Mediterranean Sea.

In addition to those two regional approaches, the member states of the
European Communities have suggested the inclusion in the convention ot a so-
called “European Community clause,” which in effect is a generally applicable
clause providing that customs unions, communities, and other regional economic
associations exercising powers in the areas covered by the convention may be
parties to the convention. The member states of the European Communities
attach great importance to the inclusion of such a clause. According to the Treaty
of Rome, the constitution of the European Communities, the member states
transferred their competencies in various areas of marine policy covered by
UNCLOS II1. Therefore, the member states cannot undertake engagements with
respect to third states on matters such as fisheries and marine pollution. This
legal situation requires that the European Communities become a party to the
law of the sea convention, together with the member states, The proposed clause
has, unfortunately, not been included in the ICNT, although the European
Communities have been recognized as an entity of international law by at least
half of the United Nations member states, namely, those that have concluded
trade agreements with the European Communities.

One can draw from the law of the sea negotiations the conclusion that in-
centives to regional or subregional management of marine resources aze only a
few. Nevertheless, in Europe several attempts at regional management have been
made. The North Sea is not only a rich fish pond: it also contains oil and gas.
The bordering states of the North Sea have divided the seabed of the North Sea
by means of bilateral agreements among one another. The result is that there
are “haves” and “have nots” with respect to oil and gas. Britain and Norway
came out as the lucky two. Nevertheless, the exploration and exploitation of
the North Sea oil and gas was undertaken in an international effort. Extreme
weather conditions and other natural features were a chailenge to the oil indus-
try. High production costs called for risk sharing. Thus, the North Sea became
an international market for offshore technology, investment, and insurance.
Nature gave an additional incentive to cooperation and distribution of oil and
gas among the bordering states in the North Sea. The rough weather conditions
do not permit safe operation of vessels throughout the year. Pipelines had to be
installed. The Norwegian Trough, a deep trench off the Norwegian coast, did not
permit the laying of pipelines. The oil and gas of the Norwegian Ecofisk field
flows through pipelines to Britain and Germany.

Though no regional authority handles exploration, exploitation, and market-
ing of North Sea oil and gas, the situation can be considered as an example of
de facto international regional management. However, the trend is moving back-
wards. Britain and Norway have set up national oil corporations to control and
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nationalize oil and gas production and marketing. Relations between the inter-
aational oil companies and their host government have undergone changes. The
need for foreign technology and capital creates some leverage against complete
pationalization, In Britain, however, a Jaw was passed providing for subsidies orf
loans to companies using ‘“Made in Britain” equipment and services. This law has
worked especially against the other members of the European Communities.
Omly very recently, five continental oil companies lodged a complaint with the -
European Economic Community, saying that such measures are discriminatory
and, thus, inconsistent with the Community laws. A justification for the British
national attitude is, above all, the oil prices of 1973 to 1974, when governments
became aware that they were not in control of energy supplies. Britain, Norway,
and France have often expressed the view that the exploitation of oil and gas itk
their sectors of the continental shelf will have to be conducted in accordance
with their own national interests. This basic attitude is the main factor respon-
sible for the failure to establish a common energy supply policy, which could
have served as a stimulus to regional management.

Second, the seven coastal states of the Baltic Sea signed in 1973 the Conven-
tion on Fishing and Conservation of the Living Resources in the Baltic and the
Belts. The Belts are the outlet of the Baltic Sea. The convention came into force
one year later, A Baltic fishery commission was established, having its seat in
Warsaw. In 1974 the seven coastal states signed the Convention on the Protection
of the Marine Environment of the Baltic Sea Area. This convention is not yet in
force. The conclusion of these two conventions shortly before UNCLOS 111 is
remarkable, The states concerned intended to influence the law of the sea
negotiations and to avoid the application of the evolving 200-mile economic zone
concept. The Baltic fishery convention applies to all waters of the Baltic Sea
except internal waters. The Swedish decision to claim a 200-mile fishery zone is
not primarily intended to impede regional management of the fishery re-
sources in the Baltic Sea. The main purpose seems to have been to secure a bar-
gaining chip in the deep seabed negotiations with the Soviet Union and to obtain
& better chance of getting a higher fish quota. The major obstacle to effective
regional management of the living resources of the Baltic Sea is the political and
ideological division of Europe. The Soviet Union, Poland, and the German Dem
ocratic Republic declared themselves in favor of transforming the Baltic Sea into a
miodel zone of peace and good neighborly cooperation. In their view it is not
inconsistent with this goal that the Warsaw Pact navies are steadily moving
wesiward.

A third factor is the Mediterranean Sea. The living resources of the Mediter-
ranean Sea are still managed through bilateral agreements. The main problem
here is pollution, eighteen states having a total population of about 100 million
bordering the Mediterranean Sea. In addition, about the same number of tourists
cone every year to epjoy the Mediterranean sun and water. The sea, however, is
heavily polluted by landbased sources and oil tankers, especially since the re-
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opening of the Suez Canal. In combating marine pollution, the Barcelona Con-
vention signed by twelve states in 1972 is the first achicvement. The second step
toward cleaning up the Mediterranean Sea followed in October 1977. Under the
sponsorship of the United Nations Environment Program, thirteen Mediterranean
countries have accepted a complete han on certain chemicals (plastics, used oil
and radioactive waste) and agreed on a gray list. The-discharge of copper, lead,
cobalt, and other metals is only allowed under governmental licenses.

Fourth, 1 come finally to the fishery zone of the European Economic Com-
munity. The basic aims of the European Economic Community are for a free
movement of goods, the establishment of common customs and tariffs, and the
elimination of quantitative restrictions on importation between member states.
The Common Market extends to agriculture and trade in agricultural products;
free movement of persons, services, and capital; and freedom of establishment of
nationals of member states in the territory of another member state. Accordingly,
a common market for fishery products was established. The member states
agreed on a common structural policy for the fishing industry. In October 1976
the nine foreign ministers of the European Communities decided that the mem-
ber states bordering the North Sea and the North Atlantic shall declare in a con-
certed action a common fishery zone. Accordingly, the nine member states now
share, since January 1, 1977, a common fishing pond of 200,070 square miles.

The common zone consists legally of separate national zones. According to
the act concerning the conditions of accession and adjustment of the treaties,
enacted on the occasion of the first enlargement of the European Communities,
the member states are authorized until December 31, 1982 10 restrict fishing in
waters within a six-mile zone to those vessels that have traditionally fished there
and that operate from ports in that six-mile zone. In certain areas of Denmark,
France, Ireland, and Britain, the six-mile limit may be extended to twelve miles.
To put the common fishery zone in effect, an internal regime and a policy
toward third states is necessary. So the decision of the Nine to establish a com-
mon fishery zone must be considered as quite a bold step. It departs from the
usual practice, where first a common denominator is agreed upon and then
actions affecting those states are undertaken. In the case of the common fishery
zones, the opposite happend. The Nine agreed on a policy toward third states
very quickly. The rule is that fishing quotas are only given on a reciprocal basis.
The internal regime is stilk under dispute. The first part of the achievement has
been a short-term conservation measure. A total ban on herring fisheries in
certain areas of the North Sea has been agreed upon. The Commission of the
European Economic Community proposed a cut in the total catch of fish in the
zone to 3.9 million tons in 1978. In 1976, 4.5 million tons had been fished. The
Commission suggested that only 750,000 tons should be licensed to third states
in 1978. Britain, Ireland, Denmark, and the Federal Republic of Germany how-
ever, made strong objections to the Commission”s proposals. Britain and Ireland
insist on a fifty-mile national zone within the common zone. Dermark and the
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Federal Republic of Germany do not agree to the propos'ed quotas, In 1975,
German fishermen caught 440,000 tons in the waters which come now under the
common fisheries regime. The commission suggested t'hat German ﬁs‘:hermen
be given a quota of 100,000 in 1978. It is obvious that it would be quite a job
for the German administration to explain to their fishermen that 100,000 tons
out of 3.3 million is a fair share.

The accommodation of fishing interests in the common zone will depend to a
large extent on the Commission’s ability to conclude fishery agreements on a
reciprocal basis, and fishery agreements on a nonreciprocal basis. As to the first
category, it is intended to trade different specices, for example, mackerel and cod.
The Soviet Union has a big market for mackerel; the European Economic Com-
munity a big market for cod. The second category includes fishery agreements
such as that concluded between the European Communities and the United
States in early 1977. The commission, however, will have to negotiate with Afri-
can countries. the Lomé Agreement, a trade agreement between the European
Economic Community and forty-six developing states, contains a joint declara-
tion on fishing activities providing for fishery development under equal condi-
tions and without distrimination.

The establishment of a common fishery zone must be considered as a positive
step in the right direction to regional management of marine resources. The pre-
requisites are almost perfect—there is a basic treaty aimed at political and eco-
nomic integration. The treaty is properly institutionalized. There is a common
market; there are common funds to facilitate structural changes; there is a court
to settle disputes, And last but not least, the European Economic Community is
an expanding entity. Greece, Spain, and Portugal have applied for membership.
Within the next few years the common fishery zone will be increased by about
one million square kilometers. But there are also factors that seem to hamper the
management of common fishery zones of the European Economic Community.
The waters and the fish involved do not constitute an ideal fishing pond. The
zone cuts across the North Sea and across the water of the North Atlantic. The
fish do not respect political boundaries; thus, arrangements of the European
Economic Community and nonmembers have to be made. Another hampering
factor lies in the different political aspirations of the member states. At least one
of them tries to dominate at any one moment. Qil, gas, or fish give a state the
incentive to dominate. The others are more or less hesitant to put all their eggs
in the Community basket. They are not any better.



% Chapter Six

External Aspects of the Fisheries Policy
of the European Community

Michael Hardy
Legal Adviser
Commission of the European Communities

First, let me say a word about the definition of the Community or

Communities involved, since this issue is sometimes a source of

confusion. This is the case even in Europe, so it would seem justi-
fied to explain this aspect beforehand to a meeting in Hawaii of law of the sea
specialists. There are in fact three European Communities—the European Coal
and Steel Community (ECSC), the European Atomic Energy Community (Eura-
tom), and the European Economic Community (EEC). They were established
separately, under separate treaties, but the institutions involved were merged
under further instruments. The main organs therefore—the Commission, the
Council, the Parliament, and the Court of Justice—are common institutions,
serving all three Communities. For this reason there is a tendency, reflected in
the title of the papers by Dr. Koers and myself, to refer to the “European
Community” in the singular, without specifying which one, and to cover by so
doing the range of institutional measures that may be involved. So far as law of
the sea matters are concerned however, it is the European Economic Community
(EEC) that is by far the most important. Certainly as regards the fisheries policy,
this arises solely under the EEC Treaty: and if any one Community were to be
singled out, it would be the European Economic Community. For convenience,
and in accordance with fairly widespread practice, however, F have simply
referred to “the Community.”

The European Community is not an intergovernmental organization as that
term is commonly used. It is a sui generis body, with powers that are directly
applicable to citizens within the Community as well as to member states, powers
that in most cases would by their nature normally be exercised only by states.

*The views expressed are put forward in a personal capacity.
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The Community legal system exists, as the Court o.f Justice has emphasized, ag

a separate legal order, distinct from systems of national law and fr_om thg classic
interstate arrangements of intemnational law.! The cornmon fisheries policy
covers both activities in the waters round the coasts of the member states and
fishing activities by Community vessels elsewhere—in o.ther WOl’dS,' the exercise of
the powers concerned may operate on a territorial basis or according to. national-
ity in a way that is similar to the fisheries policy of a state. The waters in ques-
tion include, besides those in Europe itself, the waters around Greenland, which
is part of Denmark, and those of five French overseas departments: St. Pierre
and Miquelon, Guyana, Guadeloupe, Martinique, and Réunion.?

Up until 1976 the major step taken by the Community 1o institute a common
fisheries policy—other than the inclusion in the EEC Treaty signed in 1957 of
fisheries products in the list of products coming within the common agricultural
policy—consisted of the adoption in 1970 of two regulations, Regulation (EEC)
No. 2141/70 and Regulation (EEC) No. 2142/70.% Regulation 2141/70 set up
a common organization of the market in fisheries products, similar to that pro-
vided for other agricultural products, and deals chiefly with the operation of
price arrangements. The other regulation relates to the conditions under which
fishing may be conducted. Article 2 of Regulation 2141/70 provides that equal
*“conditions of access to and use of” the fishing grounds situated in member
states’ waters are to be ensured “for all fishing vessels flying the flag of a member
state and registered in Community territory.” The principle of *“equal access”
was thus established as the centerpiece of the system, subject to certain excep-
tions in favor of coastal fishermen that were included in the Act of Accession
when Denmark, Ireland, and the United Kingdom entered the Community.
Insofar as these arrangements concern the internal side of the common fisheries
policy it is not necessary for me to go into them further, since they will be dealt
with by Dr. Koers.

The fact that it had been recognized, as a matter of Community law, that
access for fishing purposes to waters under the sovereignty or jurisdiction of
member states was a Community matter was plainly of the utmost importance
when it became clear that the member states would have to extend their fishing
limits. In September 1976, in accordance with Community procedures whereby
it is the Commission which makes proposals to the Council, on which the Coun-
cil is then called on to decide, the Commission sent a communication to the
Council drawing attention to the need for a Community response to the change
which had occurred in fishing conditions, or was about to occur, through the es-
'tablishment of fishing limits of 200 nautical miles. In order to safeguard the fish-
Ing interest of the Community it would be necessary, it was suggested, for
mrjmber states to extend their limits in the North Sea and the Atlantic, these
being the areas in which extensions had already taken place, or been announced,
by other states in the region.* It was proposed that negotiations should be con-
ducted with third states on a Community basis in respect of the entry of these
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states into member states’ waters where the common fisheries policy applies
(“Community waters”), or as regards fishing by vessels of member states in the
waters of third states. Community responsibilities would also be engaged in the
adaptation of the powers of the various fishery commissions, to which the
Community as such would need to become a party. Broadly speaking, three
categories of agreements with nonmember countries were envisaged:

1. Agreements with countries where the Community had an interest in fishing in
their waters but whose fishermen did not traditionally fish in Community
waters. Here the Community would seek to be treated at least as well as any
other third country in the allocation of surplus fish stocks.

2. Agreements with countries with which the Community had extensive inter-
linked fishing interests, suggesting that reciprocal arrangements including,
where appropriate, the coordination of measures to conserve fish stocks,
would be required.

3. Agreements with countries that fish in Community waters but in whose
waters Community fishermen have little interest. The basic objective here
would be the progressive phasing out of the current fishing efforts of these
countries.

These proposals were accepted by the Council, which adopted a set of resolu-
tions on November 3, 1976 conceming both internal and external aspects of the
common fisheries policy. It was agreed that, through concerted action, member
states would establish 200-mile exclusive fisheries limits in the North Sea and
Atlantic as from January 1, 1977. The Commission was authorized to open nego-
tiations with the various third states in whose waters Community fishermen had
an interest in fishing and with those states who wished to continue fishing in
Community waters. Since the fishing capacity of the Community was sufficient
to enable it to exploit the available stocks in the waters of the member states,
the agreements authorizing third states to fish in Community waters would in
any case not concern access to surplus stocks, but arrangements relating to access
as determined by the coastal authority. Therefore, unless the third state had con-
cluded an agreement with the Community it would not be allowed to fish in
waters under the jurisdiction of member states—“no agreement” (or at the least,
“no negotiations™), “no fish.” In accordance with what seems to have become a
standard practice, the agreements themselves were to be of a “framework™ char-
acter, providing the structure and procedures for the arrangements, without
specifying actual fishing quotas. These would be dealt with separately and be
the subject of consultations between the parties, following internal deliberations
by the coastal state,

Tuming now to the negotiations that have been held, the following account
is essentially no more than a checklist. It gives some idea, however, of the extent
of the activity in which the Community has been engaged over the past year as
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regards external arrangements, involving a small staft on the Qommission side
and very frequent (at times daily) meetings of the .representatwes of the member
states, besides the attention given to the internal side of the Cf)m‘mon fisheries
policy and to the Law of the Sea Conference itself. -The descnPtlon can be
grouped for convenience under five headings involving resl-)ectfvely: () t.he
United States, French Guyana, and Canada; (2) the Scandinavian countries;

(3) the USSR, the German Democratic Republic, and Poland; (4) Spain, Portu.
gal, and Yugoslavia; and (5) various African countries.

1. United States. An agreement has been concluded between the Community
and the United States, which follows the standard U.S. pattern, conceming
access by Community fishermen to U.S. waters.®
French Department of Guyana. No agreements have been concluded, but
vessels of a number of countries, including the United States, Japan, and
the Republic of Korea, have been authorized to fish for shrimp and tuna-like
fish off Guyana pursuant to autonomous Community regulations, pending
the negotiation of agreements.®
Cznada. Negotiations have not yet been concluded on an agreement relating
to Community fishing in Canadian waters, although there have been a number
of meetings. Provision will also need to be made to cover transboundary
stocks in the waters between Canada and Greenland and in respect of fishing
off St. Pierre and Miquelon.’ Unlike the United States, Canada has not insist-
ed on the conclusion of a framework agreement before granting fishing rights,
so Community fishing in 1977 has continued, albeit at a reduced level.

2. Norway. Negotiations on a framework agreement have been completed and
the agreement itself should shortly be concluded. During 1977 Norway has
maintained its previous pattemn of fishing in Community waters, subject toa
quota in the case of herring fishing west of Scotland, and Community vessels

have continued to fish, though on a reduced scale, in Norwegian waters. In

particular, the Community has accepted quotas in respect of fishing for cod
and various other species (haddock, saithe, and Greeland halibut) in the Nor-

wegian zone north of 62° North 2

Iceland. Although there have been several rounds of talks, there have been no

formal negotiations with Iceland. Belgium and the Federal Republic of

Germany many have continued to fish off Iceland under the terms of existing

agreements.

Faroe Islands. A framework agreement has been drawn up concerning mutual

fishing arrangements.” Fishing by the Community has continued during 1977.

but at a much reduced level for two important species, cod and haddock.

Sweden. An agreement has likewise been prepared dealing with Swedish fish-

ing in Community waters and making provision for Community fishing in

Swedish waters.'® Sweden has subsequently announced its intention to ex-
tend its limits from January 1, 1978.
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Finland. Negotiations on a framework agreement have been pursued. Finland
does very little fishing in Community waters, however, and has been affected
by the general ban on herring fishing in Community waters in the North Sea.'!

3. USSR. The USSR entered into negotiations with the Community in February
1977. at which time the Community granted quotas to USSR vessels on a
reciprocal basis, taking account of the possibilities for fishing granted to
vessels from member states in USSR waters. After those possibilities in the
Barents Sea were reduced in September 1977, the Community limited USSR
activities to fishing off Greenland, in execution of an allocation accepted by
the Community within the framework of ICNAF .12
German Democratic Republic and Poland, Negotiations were held with these
two countries and, pending conclusion of framework agreements, they were
allowed to continue fishing, though on a reduced scale. These two countries
are unable to offer fishing rights on a reciprocal basis to the Community,
however, and the authorization enabling them to carry out fishing activi-
ties in Community waters expired on November 30, 1977.13

4. Spain. Negotiations on a fishing agreement are continuing. The quotas and
the number of Spanish boats allowed to fish in Community waters represent
a sharp decline from previous figures.'®
Portugal. Negotiations with Portugal on a fisheries agreement are less ad-
vanced. Portuguese vessels have continued to fish in Community waters,
though here too on a lesser scale.'®
Yugoslavia. An agreement with Yugoslavia has been proposed, to enable fish-
ing by [talian vessels to continue off the Yugoslav coast.

5. Guinea-Bissau, Mauretania, and Senegal. Exploratory talks have been hetd
concerning Community fishing off the coasts of these countries and the
Council has agreed that negotiations should be pursued with a view to the
conclusion of fisheries agreements. The Lomé Agreement between the Com-
munity and the African, Caribbean, and Pacific countries contains a declara-
tion concerning fishing, prepared prior to the general move to 200-mile fish-
ing limits. It may be expected that fisheries will play a larger part when the
next Lomé Convention comes to be negotiated.

Turning now to multilateral arrangements, negotiations have taken place dur-
ing 1977 in order to change the functions and procedures of the existing regional
fisheries commissions, the aim being to bring the powers of these bodies into line
with the increased limits of national fisheries jurisdiction. In the case of NEAFC,
ICNAF, and the Baltic Commission, the Community has taken part in the nego-
tiations and, consistent with its position elsewhere, has proposed that it should
become a party to the future arrangements.

Besides regulating the question of access as such of nonmember states, the
agreements drawn up and the autonomous regulations adopted also provide for
the application of appropriate measures of control. Foreign vessels are required
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to have a license issued by the Commission, setting out the d.etailed arrangements
(keeping of records, reporting requirements, etc.), the surveillance at sea being
done by the patrol boats and aircraft of the member states.

The events that I have outlined are still too recent, and the external aspects
of the Community's fisheries policy are in any case too incomplete, for a final
assessment to be made of what has anid what has not been achieved in this
sphere. The passage to the 200-mile zone has occurred—indeed, this was the
principal driving force—at a time when stocks were being sharply diminished
and there was an overwhelming need for conservation in view of the increase
in fishing capacity. Insofar as they were distant water fishing states, the members
of the European Communities were bound to see their immediate catches re-
duced. Fishing possibilities off the coasts of nonmember states have been main-
tained in most cases, though on a reduced scale, and it may be hoped that these
possibilities will be maintained and, as stocks are built up again, increased. The
fishing done by third states in Community waters has been very greatly reduced,
most evidently so in the case of states in whose waters Community boats do not
fish. Vis-a-vis nonmember states, the Community has presented itself as a single
coastal state and its capacity to do so has been accepted by others. Since the
extension of fishing limits to 200 nautical miles, the Community has, in short,
succeeded in acting as a single entity in its dealings with outside parties. It is
the use made of the Community’s stocks under the internal aspects of the
common fisheries policy that is now at the center of attention in the continuing
discussions.

NOTES

1. On this aspect see, generally, the reports of the Judicial and Academic
Conference, September 27-28, 1976, organized by the Court of Justice of the
European Communities, in particular the report by Judge Kutscher, “Methods
of Interpretation as seen by a Judge at the Court of Justice,” p. 5, especially at
p. 30 and following.

2. Fishing activities {n the waters of other territories for which Denmark,
France, and the United Kingdom are responsible, or by vessels registered in
these lerritories, are the responsibility of these states.

3. Adopted on October 17, 1970, entered into force on February 1, 1971
The two regulations have been replaced, as a codification measure, by Regula-
tions (EEC) No. 100/76 and 101/76. Official Journal of the European Com-
munities, 19, L 20 (January 28, 1976): 1, 19. (Subsequent references to the
Official Journal are given as “OJEC.” For a more detailed description of the
two regulations see M. Hardy, “‘The Fisheries Policy of the European Commu-
nity.” Law of the Sea: Conference Quicomes and Problems of Implementation,
eds. E. Miles and J.K. Gamble (1977), p. 3, and A. Koers “The External Author

ity of the EEC in regard to marine Fisheries,” Common Market Law Review 14,
3 (August 1977): 269.
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4. The extension of specific fishing limits is a matter within member state
competence. The consequence of any such extension is, however, a matter of
concern to the Community. Accordingly, in order to achieve a coherent result
it was necessary that the actions of member states should be coordinated.

5. Regulation (EEC) No. 1220/77, OJEC No. L 141 (July 9, 1977),p. 1.

6. Regulation (EEC) No. 2139/77, OJEC No. L 250 (September 9, 1977),
p. 15, and other regulations cited therein; and Regulation (EEC) No. 373/77
(OJEC) No. L 53 (February 2,1977),p. 1. The countries concerned are the
Republic of Korea, the United States, Japan, and Sarinam (for shrimp) and
Japan and Venezuela (for tuna-line fish).

7. Under Article 2 of Regulation (EEC) No. 373/77 Canada was authorized
during 1977 to make catches equal to the quantitics fixed by ICNAF and, as
regards the waters off St. Pierre and Miquelon, to the catch possibilities pro-
vided for in the 1972 Agreement between France and Canada. OJECNo. L 53
(February 2, 1977), p.1.

8. Regulation (EEC) No. 2156/77, OJEC, No, L 250 (September 30, 1977),
p. 10,

9. Although part of the Kingdom of Denmark, the Faroe Islands are not part
of the European Economic Community. Regulation (EEC) No. 2154/77, ibid.,
p. 4.

10. Regulation (EEC) No. 2161/77, ibid., p. 20.

11. Regulation (EEC) No. 2153/77, ibid., p. 1.

12. Regulation (EEC) No. 2158/77, ibid., p. 13.

13. Regulation (EEC) No. 2155/77, ibid., p. 5.

14. The Community does virtually no fishing in Spanish waters. Regulation
(EEC) No. 2160/77, ibid., p. 17.

15. Regulation (EEC) No. 2153/77, ibid., p.1.






* Chapter Seven

Internal Aspects of the Common
Fisheries Policy of the European
Community

Albert W. Koers
University of Utrecht

My assignment today is to bring you up to date in respect of the

recent developments within the EEC in relation to its intemal

common fisheries policy—that is, the policy that is to apply among
the EEC member states and their fishermen. We have gone through a difficult
period. I can illustrate these difficulties by giving you some dates.

In February 1977 the EEC decided to prohibit fishing for North Sea herring un-
til April 30, 1977. In April the ban on North Sea herring fishing was extended
until May 31, 1977. In May the North Sea herring ban was extended until

June 30, 1977. In June the ban was extended, with certain modifications, to
July 20, 1977. In September the ban was extended until October 31, 1977.

And recently, the EEC extended the ban until the end of 1977.

To paraphrase an expression known to all of us, one could say that the recent
developments within the EEC in respect of the internal common fisheries
policy have been a process of “creeping decision making.”

At the 1976 meeting of the Law of the Sea Institute, Mr. Michael Hardy sub-
mitted a paper on the EEC’s fisheries problems. Therefore, 1 will limit myself to
the developments since that time. However, before going into the substance of
these developments, ] must at least recall the principle that is at the basis of all
current developments, i.e., the principle of equal access. In 1970 the EEC adopt-
ed two regulations on fisheries questions dealing mainly with the market for
fishery products and with the structure of the fishing industry. However,

Article 2 of Regulation 2141/70 required the member states to ensure “equal
conditions of access” for ail fishing vessels flying the flag of a member state and
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,,sutered in Community territory 10 all waters subject to their sovereignty and
jumdiction. Although shortly thereafter this principle of equal access was made
subject to 2 number of derogations, I assume that you will see its implications
in relation to the recently established 200-mile fishing zones of the EEC
member states: equal access no longer applies just to zones of at most twelve

miles from the coast, but to zones of up to 200 miles from the coast.

In October 1976 the European Commission--which, under the EEC’s structure,
has to make the proposals for the decisions of the Council of Ministers—submit-
ted a set of proposals on the external and internal aspects of the common fish-
eries policy. internally, these proposals envisaged: (1) that, at least until 1983,
fishing in 2 zone of twelve miles from the coast would be reserved to the local
fishermen (the scope of the derogations of the principle of equal access would
thus be extended); and (2) that fishing beyond the twelve-mile limit would be
managed through a quota system. Under this quota system a total allowable
catch (TAC) would be set for each stock on the basis of scientific information.
The catches of nonmember countries in EEC waters would be deducted from the
total of the TACs, while the catches of the member states in the waters of non-
member countries would be added. This would then result in a total permissible
catch, from which a certain volume would be set aside as a Community reserve,
while the remainder would be divided among the member states on the basis of
past performance. These proposals were designed to result in a permanent regime.

In November 1976 a special meeting of the EEC Ministers of Foreign Affairs

Jed to the decision to extend fishing limits in the North Sea and the North
Atlantic. As to the question of fisheries management, that meeting endorsed

the following approach: If no agreement could be reached within the inter-
national fisheries commissions (primarily the North-East Atlantic Fisheries
Commission, NEAFC) and if the EEC itself would also fail to adopt measures,
the member states themselves would take measures, provided that these would
be of an interim nature, would avoid discrimination, and would be approved by
the European Commission.

Later in November 1976 it was decided that NEAFC should not set TACs and
yuotas for 1977 with regard to stocks in EEC waters. This was a very important
decision, as it meant that the EEC itself had to take the 1977 TAC and quota
decisions. As a result, attention shifted from the October proposals for a perma-
nent regime to the need to develop, as rapidly as possible, a 1977 interim regirne.
Unfortunately, proposals of the Commission for an interim regime were not
acceptable to the Council of Ministers and in December 1976 the Council had

o choice but to decide that the member states should apply in 1977 the same
Mmeasures as applied by them in 1976.
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Since then the EEC has managed to move beyond that standstill decision, but
only in respect of the most critical problems. In February 1977, certain interim
conservation measures were adopted. Among these measures were: the prohibi-
tion of North Sea herring fishing 1 mentioned earlier: a prohibition on fishery
for herring in the Celtic Sea (until December 31, 1977); a prohibition on the use
of factory vessels in EEC waters; a prohibition on fishing with small mesh nets
for Norway pout in a certain area (until March 31, 1977, but reintroduced
later); and, certain regulations as to by-catches of North Sea herring and
demersal species.

Why is it so difficult to develop the internal common fisheries policy? One rea-
son—and probably the most important one—is that the EEC has had to develop
this policy under conditions of a serious scarcity in the availabte fishery re-
sources. EEC fishermen are being banned from the waters of third countries
and many stocks of fish in EEC waters are in need of strict conservation mea-
sures. Consequently , although from a long-term perspective the common fish-
eries policy may be a policy to share wealth, it is presently (for all practical
purposes) a policy to share scarcity, a policy to share losses. A second reason

is that the need to develop the common fisheries policy found the European
Commission ill-prepared in terms of organization and staff. A Directorate General
for Fisheries was not established untif recently and even now not more than ten
to fifteen people are involved full time in the internal fisheries problems. A fur-
ther complicating factor was the decision of November 1976 not to use NEAFC
for setting the 1977 TACs and quotas. Whatever else can be said in favor of this
decision, one of its effects was that the EEC’s decision-making channels became
fully involved in the immediate 1977 problems and that relatively little atten-
tion could be given to the more permanent arrangements to be established in
respect of the internal common fisheries policy.

However, if one looks at the developments during last year from a more general
perspective, it is fair to say that at least two things have been accomplished.
First, the EEC has managed to avoid any irreparable damage to the stocks.

The bans on herring fishing are a case in point. 1t is highly improbable that such
bans could have been established under the old order,ie., NEAFC, Second, the
EEC has also managed to survive a very critical period without irreparable dam-
age to the cooperation among the member states in respect of the common
fisheries policy. On the contrary, although the United Kingdom and Ireland have
continued to refer from time to time to the idea of 50-mile zones in which fish-
ing would be reserved to their own fishermen, they have not acted to implement
such zones. In this context it is of importance that in July the Court of Justice
ordered lreland to suspend certain unilateral measures adopted by Ireland in
relation to fishing in waters off the Irish coast.
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Let me now turn to the future and give you a brief summaw of the. various
proposals that are presently under consideration wit%ur.l the EEC. First, 'there

is a proposal on the 1978 TACs and quotas. The basic lrflportance of this pro-
posal lies primarily in the method suggested for calculating the quotas of the
member states. A distinction is made between: (1) internal stocks—stocks
entirely in EEC waters: (2) joint stocks—stocks shared between the waters of
the EEC and the waters of 3 nonmember country with which reciprocal arrange-
ments have been made; and (3) external stocks—stocks outside EEC waters, but
open to EEC fishermen. The quota calculations incorporated in this proposal are
quite complex. Let me give you an example for internal stocks.

The TAC of an internal stock—determined on the basis of scientific information
provided by the International Council for the Exploration of the Sea-is, as a
first step, divided among the member states in proportion to the stock’s 1976
NEAFC quotas or, if there are no NEAFC quotas, in proportion to its 1976
catches. Then, a separate quota is determined for Ireland (1.67 x Irish 1975
catch), as it is agreed within the EEC that Ireland must have an opportunity to
expand its fishing industry. The additional Irish allocation comes from the
catch that used to be taken by nonmember countries in EEC waters or, if

this is not sufficient, from the quotas of the other member states. As it is also
agreed that North Britain has special problems, a third step is to calculate the
special needs of North Britain and to obtain an increased allocation for its
fishermen, either from a reduction of the catches of nonreciprocal nonmember
countries in EEC waters or from the quotas of the member states. Although
these quota arrangements are considerably more refined than those in the
October 1976 proposals, they have met with considerable opposition in the
Council of Ministers.

The second proposal deals with conservation measures of a more technical char-
acter (¢.g., minimum mesh sizes, minimum fish sizes). The main objective of
this proposal is to incorporate the various regulatory measures adopted by
NEAFC into EEC law, However, on some points the proposal envisages rules

that go beyond the NEAFC rules. {t, too, has encountered considerable
resistance,

A third proposal is concerned with control. It requires the member states to
inspect fishing vessels in their ports and in waters subject to their jurisdiction.
It also establishes a system to check compliance with the quotas (by requiring
catches to be landed in certain ports, by requiring skippers to maintain certain
records and submit certain statements, by establishing a catch data information
exchange system, and by setting up a system to close the fisheries when the
quotas have been exhausted). This proposal seems broadly acceptable, but its
practical effect depends, of course, upon the substantive rules to be controlled.
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A fourth proposal sets forth certain measures to adjust the capacity of the

fishing industry to the new situation. It would make available financial aids for
such things as: the redeployment of fishing vessels; the temporary laying up of
fishing vessels; the scrapping of fishing vessels; the reduction of capacity in the
processing industry: and information campaigns to promote the consumption of
lesser-known species. [t is estimated that the cost of such programs for the period
1979 to 1983 would amount to 264 million units of account (pre-1971 dollars)
of which the Community would provide 50 percent on condition that the mem-
ber states provide the other 50 percent.

Finally, I should perhaps mention some proposals of lesser importance. There is,
for example, a proposal designed to compensate herring fishermen for their
losses as a result of the bans on herring fisheries. There is also a proposal under
which the Community would contribute towards the expenses involved in in-
specting fishing operations off the Irish coasts and off the coast of Greenland.
This proposal is aptly known as the “gunboat reguiation.”

If the EEC has survived a most difficult period in the development of its common
fisheries policy without serious damage and if there are presently several impor-
tant proposals of the European Commission under consideration, what are the
chances of success? My own view is that the situation of creeping decision

making will continue for a while. The internal common fisheries policy will not
be created on the basis of a number of clearcut decisions on the fundamental
issues. It will rather emerge gradually through numerous decisions on specific
points. Consequently, | am not very optimistic about the chances of the present
proposals being accepted in toto, but I am fairly optimistic about the ultimate
success of the common fisheries policy.

A first ground for my long-term optimism is that the initial difficulties of adjust-
ing to the new situation are gradually being brought under control and that atten-
tion has shifted to more permanent arrangements. The stocks are surviving, the
fishing industry has begun to adjust itself, and the EEC’s decision-making capa-
city in the area of fisheries is expanding. In terms of internal decisions in effect,
the EEC may presently be in about the same situation as last year, but this is

not true in terms of experience, knowledge, proposals, and staff. And—most
important of all—the political climate has also improved, although there remain
very significant differences of opinion among the member states.

Second, the present situation of scarcity of resources in relation to the fishing
capacities of the member states is also gradually disappearing, either as the resuit
of the harsh laws of economics or as the result of certain ad hoc measures of the
EEC or of the member states. This development will also enhance the chances of
success: as I said earlier, it is easier to establish a policy to share wealth than to
establish a policy to share scarcity.
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Third, it should not be overlooked that the EEC has at its disp?sal certain in-
struments that have not yet been really used. | am not only referring to the legal
instruments by which the European Commission may force the member states to
adhere to the principle of equal access (and, more generally, the principle of
nondiscrimination), but also to financial instruments. The Community has finan.
cial resources to add to its decisions on the management of the living resources
in its waters. It can thus help the fishing industry to overcome the consequences
of these decisions. Until now, this instrument has not been used at all.

Finally, developments in respect of the external aspects of the common fish.
eries policy have been more rapid. These developments make it politically very
difficult for the member states to abandon the attempts of establishing an effec.
tive internal common fisheries policy.

In conclusion, 1 would like to say that the EEC is working toward a unique
result. When the common fisheries policy will have become a reality, the EEC
member states and their fishermen will share a natural resource on a nondiscrim-
inatory basis. | do not know of any other situation in the world where this will

also be the case.

LIST OF PRINCIPAL REGULATIONS ADOPTED
IN 1977 IN RESPECT OF THE INTERNAL POLICY

1. Council Regulation (EEC) No. 350/77 of February 18, 1977 laying down
certain interim measures for the conservation and management of fishery
resources. Official Journal of the European Communities {OJEC), 20, L 48
(February 19, 1977): 28

2. Council Regulation (EEC) No. 879/77 of April 26, 1977 amending Regulation
(EEC) No. 350/77 laying down certain interim measures for the conservation
and management of fishery resources. OJEC 20, L 106 (April 29, 1977): 30.

3. Council Regulation (EEC) No. 1057/77 of May 17, 1977 amending Regula-
tion (EEC) No. 350/77 laying down certain interim measures for the conser-
vation and management of fishery resources. OJEC 20, L 128 (May 24,
1977): §.

4. Council Regulation (EEC) No. 1417/77 of June 28, 1977 amending Regula-
tion (EEC) No. 350/77 laying down certain interim measures for the conser-
vation and management of fishery resources. OJEC 20, L 160 (June 30,
1977): 20.

5. Council Regulation (EEC) No. 1673/77 of July 25, 1977 amending Regula-
tion (EEC) No. 350/77 as regards the prohibition of fishing for Norwegian
pout. OJEC 20, L 186 (July 26, 1977): 30.

6. Council Regulation (EEC) No. 2114/77 of September 26, 1977 laying down
the interim measures for the conservation and management of North Sea
herring. OJEC 20, L 247 (September 28, 1977): 1.
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= Council Regulation (EEC) No. 2115/77 of September 27, 1977 prohibiting
the direct fishing and tanding of herring for industrial purposes other than
human consumption. OJEC 20, L 247 (September 28, 1977): 2.

8. Council Regulation (EEC) No. 2243/77 of October 11, 1977 prohibiting
fishing for Norway pout. OJEC 20, L 260 (October 13, 1977): 1.
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Discussion and Questions

Judith Kildow:  Before opening the floor to questions, I have been

asked by all the panelists to express a disclaimer for them that every-

thing they have said here this afternoon is each one’s own opinion
and not the opinion of the organization each represents. Are there any ques-
tions? Dr. Pardo.

Arvid Pardo: 1 wish to ask any member of the panel whether the European
Communities are looking beyond fishery policy to a common policy for utiliza-
tion of the marine areas that will come under their control as a result of the Law
of the Sea Conference, involving navigation, exploitation of energy resources,
and so forth.

Michael Hardy:  The Community is concerned with other marine activities,
for example, steps to prevent pollution, and is a party to several regional con-
ventions on that problem. The Council texts of November 1976 dealt only with
the extension of limits for fishing purposes, however, not with the establishment
of an economic zone. Accordingly, the question of a general proposal or plan
has not really presented itself.

Lewis Alexander: 1 have two questions. First, I may have missed what you
said had happened to NEAFC, which 1 believe has more members than the
Community. Second, does the EEC not have something of a matrimonial sea
situation now? As [ remember the matrimonial sea proposal, discussed earlier,
countries beyond their twelve-mile territorial limits would share a common

fishery in the Caribbean, to the exclusion of outsiders or nonlittoral states
from the Caribbean.
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Albert Koers:  With NEAFC, like ICNAF, we are renegotiating the convention.
At a recent meeting in London we reached a fair amount of agreement on the
basic principles of a new convention, but there will be a further diplomatic
conference. The idea is that the Community, as Michael Hardy said, will become
a party to the new convention at the exclusion of its members states and, of
course, in addition to those other countries that may accede to the new instru-
ment. Now, as to your second question, whether or not we have a matrimonial
sea situation, I have heard quite a number of interpretations of that concept,

but I think it would not be stretching the matrimonial sea concept too far to

say it fits the kind of system we are establishing in the Community.

Edward Miles: 1 would like 10 know whether Dr. Koers sees the Community’s
common fisheries policy as an extension of NEAFC management policy in dis-
guise. If so, why is he optimistic? Most of the stocks in the Northeast Atlantic
under NEAFC management are seriously overexploited. The pattern of bargain-
ing that he described and the utilization of NEAFC quotas are not something
that can be regarded as very useful. If the Commission intends to continue this
kind of pattern without attempting serious reductions in the level of effort,

what is the point of the exercise?

Albert Koers: 1 do not agree with you that what we are doing is NEAFC in
disguise. To point to a first difference, the Community has managed, not with-
out difficulty, to impose a ban on herring fishing in the North Sea and Celtic
Sea-something that NEAFC never could achieve. NEAFC has been talking

about a ban on herring fishing for quite some time, but never managed to reach
agreement. Second, I also feel that if you look at the problem of enforcement—
and that is a very important issue when you talk about effectiveness—the Com-
munity is in a2 much better position to set up an effective system of enforcement.
[ am saying this mainly because the Community has the authority, has the com-
petence, to impose obligations directly on the fishermen. The Community does
not have to operate through the intermediate level of states. The Community
itself can require fishermen, for example, to maintain certain records or report
their catch to an appropriate authority. For these reasons the Community is a
much more effective management instrument than NEAFC or any other tradi-
tional international organization. Now, of course, in certain respects there will be
a continuation of existing patterns. For example, as I said briefly in my paper,
the Community wishes to use the Intemational Council for the Exploration of
the Sea for scientific advice. The Community does not plan to set up its own
research organization or research office. So on scientific research the Community
may be in a similar situation to NEAFC’s, but on management there are certain
differences that are important. In my view, however, the Community is making
real progress in establishing more effective fishery management.
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Dr. Anatoly Kolodkin: ~ Dr. Platzoder mentioned the bilateral negotiations
between Norway and the USSR, and referred to the problem of equitable sharing
of the continental shelf. 1 would like to ask her if she recognizes as applicable
not only to the shelf but also to the water areas those equitable principles used
by the International Court of Justice in the North Sea Continental Shelf Cases
in 1969. Second, 1 do not know about the military activity of the Soviet Union
in this area because I am not a military expert, but 1 do know about merchant
shipping activity in the area. We do, of course, have a great interest in the nego-
tiations over the Barents Sea and adjacent areas. We are concerned, for example,
that Norway might wish to build artificial installations and thereby interfere with
our shipping going to and from Murmansk and other areas in the North. Third,
the panel was intended to deal with fishery matters, not military ones. But if we
were to discuss the peaceful uses of the sea as lawyers, [ would want to make a
distinction, first of all, between Jex lata—international law as it now is—and Jex
ferenda, the law that is being proposed. As to the latter, Mr. Brezhnev had pro-
posed several times to withdraw nuclear warships from the Mediterranean. But
if this were done by the Soviet Union, it should also be done by the United
States and other countries under an international agreement. Thank you very
much.

Renate Platzoder:  Maybe [ will start with the last question. My paper was
on “Regional Factors in Managing Marine Resources,” but I would refer to the
famous phrase of President Amerasinghe that all matters in the law of the sea
are interrelated, and certainly there is a relationship or linkage between fishery
and military activities. [ have never been to Murmansk but I am sure there are
shipping activities up there that are not related to military operations. Yet it is
a well-known fact that in Murmansk you have a lot of military activity, and if
one opens a Norwegian newspaper, one can always read that this is a very sensi-
tive strategic area. | suggested in my paper that it is a nightmare for the Soviet
Union that foreigners might be able to watch what is being done up there. 1
think you confirmed this view.

The first question you asked was whether I would recognize the principles
of equitable sharing. Well, I think, from a legal point of view, there are many
ways to approach a difficult legal situation. The equitable sharing of fishery
resources is a principle that is based on old law, resulting from the principle of
the freedom of the high seas, and thus it found its way into the 1958 Fishing
Convention. Maybe such a principle can also be transferred to seabed resources.
But I am not here to judge what Norway and the Soviet Union are going to
agree; | just mentioned in my paper that the oddly shaped fishing zone has had
the effect of moving westward the boundary proposed by the Soviet Union in
the seabed dispute. If Norway and the Soviet Union agree on such a zone applied
to the seabed, that is their business. We would have to accept it.
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Odidi Okidi: I have a short, quick question for Mr. Hardy. He mentioned
the bilateral agreement now being considered between the EEC and countries
like Senegal and mentioned briefly that there might be some law of the sea
considerations for negotiation when the next session of the Lomé Convention
comes up. [ wonder what the EEC countries would have by way of an offer
to African countries in general as quid pro quo for access to fishing in their
waters.

Michael Hardy:  1did not mean to suggest in my remarks that when the next
Lomé Convention comes to be negotiated the detailed question of right of access
be negotiated en bloc between the EEC on the one hand and the ACP states on
the other. Questions relating to fisheries, which were very little dealt with the
last time, are likely, however, to figure more prominently during the forthcoming
discussions, although it is not possible at this stage to say exactly how this will

be reflected in the new Lomé Convention.
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Regional Ocean Management:
How Feasible in the Developing World?

Chairman
John King Gamble, Jr.
Pennsylvania State University

Perhaps I should begin with an apology. When I first set up this

session, I thought we would have at least two representatives from

the Third World countries. This did not work out for several reasons.
However, we have several people here who will take us to task during the ques-
tion period, if Third World views are misrepresented.

Without further ado, I would like to introduce Mr. Eiriksson, who has been
on loan from the Foreign Ministry of Iceland to the UN Secretariat for the last
ceveral sessions of the Conference, and today will speak to us on regional-type
arrangements in the Third World. He will be followed by Dr. Barbara Johnson
from Victoria, B.C. in Canada, who will deal with the problem of asymmetry
in regions that consist of countries at quite different developmental levels.
Finally, Professor David Larsen of the University of New Hampshire will add
a comment based on recent developments in the Indian Ocean.
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* Chapter Eight

Some Thoughts on Regional Marine
Arrangements in the Developing World

Gudmundar Eiriksson
Ministry of Foreign Affairs
iceland

[ have been asked to present a few thoughts on regional marine

arrangements in the developing world. I think that most of us who

have been called upon to deal with this topic of regionalism in
general terms have found the subject very difficult to approach. On the one
hand, a study of regionalism leads one to draw conclusions that are so obvious
as hardly to need stating; on the other hand, the subject is so complex, partic-
ularly on close inspection, as to defy a general analysis of its characteristics.

{ am not sure whether the task is made any simpler by placing emphasis on
developing country aspects. There might appear to some to be some merit in
considering, for example, whether regional arrangements are more suitable for
developing countries than for others, or whether regional arrangements are
more likely to be established in developing country regions than in others, or
whether the type of marine arrangements established in developing country
regions are any different from those in other regions. You will see, as I continue,
that it is not really possible to arrive at any definite conclusions on these
matters. This does not, perhaps, negate the value of the inquiry. One element,
at least, is clear: the greatest growth area for regional concepts will be in the
developed world for the time being.

Of course this question is only a subtopic of the general study of the law of
the sea from the point of view of developing countries. I think it is difficult
to identify more than one or two issues in the law of the sea about which it is
possible to conclude upon close analysis that there is a “developing country
attitude.” One of these is, of course, the question of the International Seabed
Area; but even on that question the identity of attitudes is no longer unqualified.
In any event, that is the subject that, as presently envisioned, provides the least
scope for regional arrangements.
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In Chapter Nine, Dr. Johnson will discuss, inter alia, t.hose problems that
are caused by the presence of developed countries in regions otherwise com-
prised of developing countries. This category includes many of the developing
country regions of the world. In later chapters, papers will be presented on
particular regions, such as the South Pacific. Acw{dingly, I feel that I can
indulge in a discussion mainly of concepts and policy on a general level,
rather than in a detailed discussion of programs and trends, which might chal-
lenge most theoretical constructs.

I have chosen also to center the discussion on the negotiations at the Law
of the Sea Conference, and, more specifically, on the present results of the
negotiations as manifested in the Informal Composite Negotiating Text.

Focusing on the Law of the Sea Conference places certain limitations on the
study and perhaps reduces its usefulness. Certainly no one would contend that
the transactions at UNCLOS III are fully representative of what might be called
“the real world.” Activities are carried out in bodies such as FAQ, 10C, and
UNEP, as well as in individual regions, which never seem to be taken notice of,
even indirectly, at the Conference. Nonetheless, concentration on the Conference
makes the study manageable, particularly, since it is, after ail, the forum where
policy concerns are most adequately expressed. But emphasis should be given to
the most important feature of the results of the work of the Conference, and
that is precisely their global nature, The Conference is well on its way to fulfill-
ing one aspect of its mandate—to adopt a convention dealing with all matters
relating to the law of the sea, bearing in mind that the problems of ocean space
are closely interrelated and need to be considered as a whole. Five years ago this
seemed an impossible task and it was regarded as inevitable that some major
issues must in the end be left to be dealt with in other ways: for instance, on the
regional level. It is clear, however, looking at the Informal Composite Negoti-
ating Text, that globalismn on any issue tends to be the rule, and regionalism the
exception, rather than vice versa. Please note that I am not here speaking of
internationalism, which is another concept.

Now | suppose 1 must say a few words about the difficulties inherent in
the definition of the term *“region.” Clearly there are many different usages,
different institutional levels, differing degrees of cooperation, and so forth. It
might be tempting initially to distinguish between two types of regional analysis:
on the one hand, to look at the arrangements relating to a particular marine
region, and on the other hand, to look at the marine activities of the states of
a given region.

But, on further consideration, it seems that the difficulty of definition is
not a problem facing regionalism per se but rather a problem facing a study of
regionalism: that is, a problem for those trying to establish theories on region-
alism by searching for common characteristics. The negotiators at the Law of
the Sea Conference are quite aware that the term can have different meanings
depending on the circumstances, and the drafting of the composite text is not
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overly compromised thereby. In the last analysis, in this presentation the term
will quite generally be used to refer to arrangements lying intermediate between
unilateral or bilateral solutions on the one hand, and global solutions, on

the other. I think it is in this sense, at least when it does not clearly refer to

a physical region, that it is most often used in the Informal Composite Nego-
tiating Text.

I must confess that I was slightly more ambitious when I first began prepar-
ing this paper than the final product probably shows. I thought it appropriate,
in fact, to engage in a study of the theoretical aspects of regionalism as analyzed
by those writing on international relations and international politics. 1 thought
to seek the answer, in a sense, to the question, not what regionalism can do for
the law of the sea, but rather what the law of the sea could do for regionalism.
] fourd this study, of course, quite interesting and found many elements that
are familiar to those acquainted with the problems of marine regionalism. 1
must, however, admit that this was not always, for me, easy reading, and am
glad that Dr. Johnson in her paper will be dealing with these matters in a very
professional fashion.

But even an amateur can identify a number of factors that make regional
marine arrangements, particularly in the developing world, promising areas for
study by those interested in the theory of regional integration. In the first
place, what is dealt with is a problem area in which there are more limitations
on sovereignty and thus a greater tendency toward cooperation than say in
the area of customs and tax which unavoidably involve a state’s sovereignty.
Also, in the developing world marine affairs are in their infancy and cooperation
need not require the dismantling or adaptation of existing structures affecting
vested interests. Rather, institutions can be designed ab initio with cooperation
in mind. As a corollory of this, continuing cooperation is encouraged because,
first, any success would be identified with the regional arrangement and, second,
the withdrawal costs would be greater than if it were possible to revert to a
preexisting system.

Alesson might be learned from experience, which shows the difficulty of
passing from one level of integration to a higher or more comprehensive level.

[ am not sure that it will be easy to pass, for example, from consultation to
cooperation to common policy, or from a regime dealing only with scientific
research to one involving also pollution control or common exploitation of
1esources.

Disintegrative tendencies also occur in this field, as in others. In some
cases, fear of outsiders may unite the countries of a region: this was undoubt-
edly a factor in the case of the South Pacific Forum states. Equally likely,
however, perceptions of interdependence with nonregional states might inter-
fere. No doubt there will continue to be cases of developing states offering
fishing rights to extraregional developed states rather than to states in a region
that are not able to make competitive bids. It has been pointed out that devel-
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oping country solidarity is all well and good, b.ut in terms at least of a short-
term gain it is often more profitable to do business with developed states, The
doctrine of “permanent sovereignty Over natural resources,” a major unifying
principle for developing countries, it moreover essentially a disintegrating ele-
ment in terms of regionalism.

[ should point out that although T am tatking about the political aspects of
regionalism, I am by no means referring to the regional political groups in the
United Nations context: that is, the Asian Group, the African Group, and sc on,
Of course these groupings remain marginally of some use in, for example, the
determination of equitable geographical representation in the organs of the
International Seabed Authority. For such purposes, I see that “Western Europe
and others” is defined quite blankly as a “geographical region.” I expect that
true geographers will continue to find such usage annoying. When [ say that
the global solution has prevailed, I do not mean that internationalism has
prevailed. On the contrary, nationalism in terms of coastal state rights appears
to have won the day in a campaign spearheaded by developing countries,
Although it may appear paradoxical that developing countries should disapprove
of internationa! arrangements that they could now control by weight of num-
bers, this in fact reflects a realistic appraisal of actual power bases as well as
some of the factors I mentioned earlier. Some elements associated with this
were mentioned in earlier chapters.

To the uninitiated eye the ICNT might appear to be extremely cognizant
of developing country interests: it seems sometimes that every second paragraph
makes mention of them. This is a reflection, perhaps, of genuine sentiments,
which are widely shared at the Conference, although it is certainly not safe to
conclude merely from the number of references to concern for developing
countries that their interests are duly taken into account.

The area where concern for developing countries and regionalism converge to
the greatest degree is Part XIV of the text, dealing with the transfer of tech-
nology, particularly Section 3 of that part, which calls upon states to promote
the establishment of regional marine scientific and technological research cen-
ters, and obligates all states in the region to cooperate with the centers. The pro-
visions go further than transfer of technology in the strict sense and encompass
technical cooperation and cooperation in marine research. There is much to
be said for regionalizing the transfer of technology. The technology is more
fikely to be appropriate to the needs of individual states and more suitable for
direct application.

The desirability of enhancing the research capabilities of developing countries
is also emphasized in Part XIII, dealing with marine scientific research, although
regional solutions are not there given pride of place. Reference at one point to
the need to act in accordance with the principle of respect for sovereignty might
be taken to indicate a preference for a national solution.

Part XII, on the protection and preservation of the marine environment,

s S
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establishes the f ramework, at least, for regional cooperation. A number of ref-
erences are made to regional organizations and to the need to harmonize national
policies at the appropriate regional level. More important, provision is made

that characteristic regional features should be taken into account in the for-
mulation of standards.

On the question of enforcement, there does not appear to be much scope
offered for regional cooperation. This is particularly surprising in light of
the regional consultation contemplated in other conventions, such as the
International Convention relating to Intervention on the High Seas in Cases
of il Pollution Casuaities. Such cooperation is particularly necessary for devel-
oping states that are not likely to have technological capability independently
to respond to pollution incidents. Of course, the history of negotiations on
vessel-source pollution shows the sensitivity of the issue, and clearly there is a
fear in some quarters that states may be prompted to develop, on the regional
level, measures more restrictive than the convention calls for, and thus hamper
international navigation.

Once again in Part X11, there is recognition of the need to provide scientific
and technical assistance to developing states inter alia through regional or-
ganizations.

I turn now to the subject that is of more immediate interest to most states
and that is the scope of regional cooperation contemplated in resource exploita-
tion. As I said before, the trend has clearly been toward coastal state sovereign
rights: for instance, with respect to continental shelf resources, no rights at all
are contemplated for other states. Given this emphasis the text nonetheless
leaves open considerable possibilities for regional cooperation, quite remarkably
under the circumstances, and in practice the extent of cooperation is likely to
be even greater than envisioned in the Law of the Sea Convention.

In some cases this responds to biological facts that cannot be completely
ignored, even by lawyers, and these include the fact that the same fish stock or
associated stocks may be in two exclusive economic zones, ot both in one such
zone and in the high seas adjacent. In such cases, and also with respect to highly
migratory species and anadromous stocks in general, the coastal state rights
would nonetheless predominate. It is interesting to note that mention of “sub-
regional and regional” is highlighted as opposed to international arrangements.
Cooperation is called for in the determination of conservation measures and in
the flow of information, including cooperation at the subregional and regional
levels.

The analysis is, of course, most critical when it comes to the allocation of
fishing rights to foreign states. In the general provision on the granting of
access to the surplus of the allowable catch, the requirements of developing
countries in the subregion or region in harvesting part of the surplus are men-
tioned among the relevant factors to be taken into account. This point was
given some attention at the latest session of the Conference on the basis of an



100 Regional Ocean Management

amendment proposed to refer to developing countries in general, not only
those in the subregion or regiot, thus providing opportunities under this head-
ing for states themselves situated in resource-poor reg'ions. In the debate on the
proposal many of the general points I mentioned earlier were brought out, such
as the conflict between the desire 10 demonstrate solidarity with developing
countries and the need to sell access on the best terms.

The question of regionalism has often come up in the context of the rights
of the landlocked states to exploit living resources. The ICNT provides for a
right to participate on an equitable basis in the exclusive economic zones of
adjoining coastal states. A further provision implies that in certain regions
coastal states may grant to landlocked states of the same region equal or pref-
erential rights. This latter provision, while perhaps adding nothing from a legal
point of view, was included to reflect the desire of certain coastal states to put
on record the possibility of such greater rights.

Particular mention is also made of the right of developing coastal states
particularly dependent on fishing in neighboring waters, and developing coastal
states without exclusive economic zones, to participate on an equitable basis
in fishing in the subregion or region.

Under these headings efforts have been made to extend the content of the
rights granted and to expand the number of eligible states as well as the geo-
graphical scope of the areas where the rights can be exercised. In the latter
connection it is pointed out that it is states Jocated in resource-poor regions
that most need to gain access to fishing in other regions. On this issue as the
ICNT stands, coastal states are clearly unwilling to go beyond a regional out-
look in fishery arrangements.

I should mention also that some cooperation is contemplated with respect
to the conservation of the living resources of the high seas. In fact, specific
mention is made of the appropriateness of establishing subregional or regional
fishery organizations.

Regional cooperation is mentioned also in other contexts that might have
some relevance to developing countries. Here one could mention regional
search and rescue services, the possibility of giving effect to the freedom of
transit of landlocked states to and from the sea though regional or subregional
agreements, and the maintenance in archipelagic waters of existing rights of
immediately adjacent neighboring states.

1 turn now to the question of enclosed and semi-enclosed seas. A commenta-
tor writing recently on the apparent success of comprehensive marine arrange-
ments in the Baltic and the Mediterranean thought it was ironical that one of
the few changes found in the Revised Single Negotiating Text was to reduce
the obligation to cooperate and coordinate activities in enclosed or semi-enclosed
seas. lronical it may be, but the changes were a response to fundamental con-
cerns of delegations on the subject. On the one hand, there is the concern of
states located in enclosed or semi-enclosed seas that cooperation not be forced
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upon them. On the other hand, there was the fear of states outside the region
that restrictive regimes might be established in the sea, which would discriminate
against outside states and affect the freedom of navigation. They fear, for
instance, that states bordering straits might seek to restrict traffic of certain
types of vessels to those belonging to states in the area. Some states, moreover,
would seem to be using the concept of a special regime for enclosed or semi-
enclosed seas to promote their position on the subject of delimitation, and this
of course is resisied by states supporting opposing positions. In short, there
appears to be significant resistance to the imposition of a mandatory regime that
departs from the general rules established for other marine areas.

Finally, I would point out that the possibility of special regional procedures
for the settlement of disputes is provided for in Part XV. The same fear of ex-
clusionary regimes is reflected in the stipulation that in order to be eligible for
the purpose of optional exemptions a regional procedure must be open to ail
parties to a dispute.

It might be noticed that I have refrained from discussing whether regionalism
is a “good thing,” for developing countries in particular. It depends, of course
on one’s overall point of view. If one places great value on the process in which
the Law of the Sea Conference is engaged, that is, the process of striving for a
broadly acceptable comprehensive treaty, then, clearly, attempts to achieve
through regional arrangements a solution that is at odds with solutions reached
at the Conference would not be a good thing.

I must admit that 1 began my examination of regionalism with a somewhat
skeptical attitude, on the basis of my experience at the Conference and of my
knowledge of existing regional organizations such as NEAFC and ICNAF. After
analysis, however, I am more confident that regionalism does have a role to play
in marine affairs, and that in fact the Informal Composite Negotiating Text
allows for extensive utilization of regional arrangements, particularly for devel-
oping countries, for it is there that regionalism has its future. ICNAF and
NEAFC should not be taken as proof that regional arrangements cannot work.
They show, perhaps, that they are no substitutes for effective coastal state juris-
diction, but when adopting the correct perspective they can perform useful
functions in facilitating conservation of resources and scientific research. |
suspect that the type of arrangement being developed in the South Pacific may
prove the most successful model, but it is to be feared that the search for the
ideal may prevent the attainment of the possible. Nonetheless, I recognize that
the future for regional arrangements is not yet clear. With respect to developing
countries we have seen that some characteristics favor regional solutions while
others tend to discourage them, and in the end the advantages and disadvantages
probably cancel each other out.

There is clearly a need for cooperation among states in the management of
marine affairs. If, on the one hand, large-scale international cooperation is un-
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able and, on the other hand, nationalist policies alone are

wieldy and unaccept
rovide the correct framework for the

unsatisfactory, regional arrangements may p
cooperation necessary.



‘ﬂé Chapter Nine

Regionalism and the Law of the Sea:
New Aspects of Dominance and
Dependency

Barbara Johnson
Victoria, B.C.

The most fascinating (and many would say troublesome) aspect of

the law of the sea negotiations is their connection with the broad

political relationship between the North and the South. The devel-
oped/developing “gap” is a multidimensional one, characterized by asymmetries
in political, economic, and military power. Even after numerous sessions of
UNCLOS 111, it is difficult to guess what the long-term impact of the Conference
will be on the nature of world politics, and particularly on international organi-
zations. The range of possibilities is, to say the least, wide. In future, UNCLOS
Il may be viewed as the series of negotiations where the new international
economic order (NIEO) took on substantive meaning, making possible accom-
modation between North and South in the future; or as the Conference that
overtaxed the UN system and revealed its inadequacy to cope with current
global problems. It is no less difficult to speculate on whether the present
configuration of world political forces will permit UNCLOS I1I to succeed.
The linkage of UNCLOS 11l politics to general North-South politics may cause
the Conference to fail, because the linkage widened the cleavage between
developed and developing states in Committee I or, alternatively, because the
linkage prevented the recognition of the real problems and interests of the
developing states.

Over the last two years, the multilateral negotiations on the law of the sea
have increasingly been supplemented, and perhaps supplanted, by subglobal
action—be it unilateral legislation, or bilateral and regional agreements. In fact,
the institute’s theme this year suggests that the law of the sea is in some way
being “regionalized.” One interpretation of this suggestion would be that
regional regimes or even institutions are taking over the tasks that UNCLOS Il
has failed to carry out. Perhaps it would be more accurate to suggest that as
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the global law of the sea regime is transformed, complex patterns. c'.f internationgl
integration and disintegration are occurring. In law of the sea politics, as in
current international politics generally, there are no longer distinct moves in one
single direction toward integration, but 2 whole set of integrative and disintegra-
tive trends, varying along several dimensions of integration and varying according
to issue and region. For instance, traditional marine regional arrangements (part
of the power structure of the old regime) are on the decline, yet there are pros-
pects for new types of regional cooperation. And, while unilateral and bilateral
negotiations have upstaged the global negotiations, UNCLOS III has far from
failed in its efforts at universal rule-making.

Besides general international trends and the nature of the emerging law of
the sea regime, regional political factors will determine where there is coopera-
tion and where there is conflict in the oceans. The new regime for the economic
zone may affect the regional balance of power in some parts of the world, a
possibility that will critically affect future regional developments. Al these
factors considered, the prospects for regional collaboration appear to be limited,
and shaped in part by international and regional relations of dominance and
dependency.

GENERAL TRENDS IN INTERNATIONAL POLITICS

The existence of an asymmetric distribution of power in the international
system results from differences in capabilities among nation-states. Regardless
of whether economic, military, or political indicators of capability and influence
are used, the globe is currently marked by enormous disparities between the
strongest and the weakest nation-states. The concept of asymmetry, which
refers to a condition where a resource is not evenly distributed, has a long
history of association with theories of conflict. While the underlying notion

is that uneven distribution is directly or indirectly destabilizing, the connection
is often vaguely made, with the range and shape of the asymmetry being either
unspecified or difficult to establish. The most critical asymmetries are of course
between the North and South, leading to a dominance-dependency relationship
between them.

There are any number of suggestions, generalizations, partial hypotheses
and partia) theories accounting for the gap between developed and developing
states, ranging from the subject of small states to economic development studies.
At one extreme the literature views developing states as simply one type of
weak or small state; at the other extreme (and coming closest to a fully devel-
oped theory) is Galtung’s structural theory of imperialism.! In this view,
imperialism is simply one form of dominance, but its practice is not restricted
to capitalist states. Defining the developed states (both East and West) as the
“oe-nter“ and the developing states as the “periphery,” he argues that the centef
maintains control by establishing a common interest between the center of the



New Aspects of Dominance and Dependency 105

developed nation and one sector (the center) of the periphery nation, thus
effectively penetrating it. Very high degrees of inequality within periphery
nations allow for this separation of interests of the governing and business

elite and the mass of the population. In terms of the structure of global relations,
there is more interaction between the developed center and the periphery
nations, and none among the periphery nations themselves. This feudal system
of interaction allows for the maintenance of imperialism in economic, military,
political, and cultural affairs, and in the field of communications. Politically,
center nations are able to use international organizations to perpetuate domi-
nance, whether in the United Nations, the specialized agencies, functional or
regiona! international organizations. Economically, the theory is more solidly
grounded, since in 1974 only six percent of international trade was among the
developing countries.

In contrast to the imperialist theory, rather scattered and incomplete efforts
to conceptualize the relationship between developed and developing states have
been made by traditional military-political analysts examining relations between
militarily weak and powerful states, and by analysts studying political regions
dominated by one state. In a comparison of Latin American-U.S. politics and
COMECON politics, one analyst argued that small states have considerable
freedom to maneuver in hierarchial regional systems and that such efforts will
intensify in future, since the international system is no longer strictly bipolar,
Smaller states will thus seek to make more permeable the boundary between
the regional system and the larger international system.? An even larger body
of literature (area studies) examines power relationships in the context of each
political region. However, given the importance of the economic dimension in
contemporary world politics, it is inappropriate to examine North-South
relations as an aspect of the small state problem, or to focus on the unique
problems of each developing-country region.

Several other approaches occupy the middle ground in terms of theoretical
level, but offer some possible directions for future law of the sea politics. One
such view argues that power is not congruent across issues, but that patterns of
power differ from issue to issue, and that different structuses of international
organization do affect outcomes. In this view *‘international power derives from
patterns of asymmetrical interdependency between actors in issue areas in
which they are involved with one another, and . . . states suffering from asym.
metries in one issue area will seek to link that area to another in which they
hold a preponderance of usable power,”® While the notion of usable power is a
valid one for UNCLOS Il conference diplomacy, the overall dominance of
the North over the South is still so strong that it seems unrealistic to argue
that because of the OPEC example each issue has its own unique power structure.
Another approach concedes the importance of the overall asymmetry between
North and South, but argues that internal differences and the competition for
regional hierarchy in the developing world will destroy Southern cohesion.
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Which trends, thent, dominate the global political system? A continuance of
the North-South split seems likely to prevail, in spite of the fragility of the
accord,’ and many forces tending to break Southern unity, such as the em-
bourgeoisiement of OPEC countries, which Hansen has predicted. Several of the
forces weakening Southern unity may have particular relevance for the law of
the sea. First, while the political cohesion of the South may be maintained
in certain multilateral settings, Northern economic penetration of Southern
nations is likely to continue in new guises, often as transnational relationships.
In particular, if economic conditions worsen again, and further disintegration
of the international economic system continues (such as a breakup of GATT),
then current efforts by developed states to seek long-term supply agreements
and broad-ranging bilateral economic arrangements with developing states
would intensify. In this situation, current potitical and economic asymmetries
would be retained in practice, since the developing states would be weakened
through isolation. Only those Southern states that had followed the Chinese
example and dissociated themselves from the international political and econ-
omic system, or those strongly supported by OPEC states, could survive such
pressures.

Second, problems of regional competition for dominance among both
developed and developing states will also affect the future law of the sea
relations of Southern countries. Hansen has perhaps overstated the problem
of regionalism for Southern unity, since it may be questioned whether Southern
cohesion is really impeded by differences among its members on local issues.
Could not, for instance, problems of regional hierarchy and political distrust
among neighboring states continue at one level and a cohesive front against
developed states still be maintained on global issues? While the answer would
appear to be yes, it is undoubtedly true that such problems would harm the
chances for regional cooperation among developing states on the law of the sea.

The next question is how such trends will affect regional collaboration,
given the shift to unilateralism and bilateralism on economic zone questions.
Power disparities are most acute in regional politics, one state often emerging
as the regional “hegemon.” Because of this aspect of regional politics, it is
usually argued that the global negotiating forum (with its open procedures
and voting rules) improves the position of weak states. Since many developing
states are weak, it is extrapolated that the position of the South is strongest
in the context of multilateral negotiations. The hierarchy and isolation that
characterize bilateral and regional relations between North and South are
avoided in the UN forum. Assuming this is true, a shift away from multi-
lateralism weakens the position of the developing states. In certain regions,
developed states would then be able to intensify their contro} over ocean
politics.

In a number of developing-country regions, one or two developed states
interact with many developing states, and in all regions and subregions develop:
ing states compete with each other for regional dominance. In the past, devel-
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oped states took a direct military role in such regions, but given the declining
legitimacy of overt military force by developed against developing states, that
role is now largely economic. This trend has been reinforced by the declining
military-political hegemony of the United States and by the coastal states’
increased abilities to prevent certain actions by the major powers.

In Oceania, Australia and New Zealand seek regional leadership over the
South Pacific states. While they have sought to exclude some major powers,
they are linked to the United States through ANZUS, and to Japan through
informal economic ties. The acceptance of a Japanese economic role in the
region follows from Australia’s calculation that it is dependent on Japanese
economic dominance in the western Pacific.

in the South China Sea, almost all the states concerned are developing ones,
sthough Hong Kong and Singapore should be viewed as developed city-states.
As the conflicts over the Paracels and Spratleys reveal, both China and Vietnam
seek dominance. However, both states are supported by extraregional developed
states, so that the region’s shifting power alignments might eventually lead to
a Soviet-Vietnamese coalition against Chinese and Japanese support for the
ASEAN group. Farther north, in the Yellow Sea and East China Sea, developed
and developing states are more evenly mixed, with the chief extraregional
actor being the United States through its support for South Korea and Taiwan.
Over time the Chinese position, now second to Japan’s, seems certain to be
strengthened.

In the Indian Ocean, the superpowers and South Africa exert influence
over a much larger number of developing states. While the superpowers’ naval
interests range throughout the region, they are concentrated in the Hom of
Africa. Among the developing states, Iran’s position relative to India’s has
clearly strengthened since 1973.

In West Africa and the Gulf of Guinea, all the states of the region are
developing, but France maintains continued influence through its economic
role in ex-French West Africa. Nigeria clearly has no major challengers to its
regionat leadership. Of the eighteen states bordering the Mediterranean, half
are developed and half developing, not including the superpowers. In the
Caribbean, the United States is obviously dominant, with Mexico, Venezuela,
and to a much lesser extent Jamaica asserting themselves as regional powers.
Of the external developed states, the Soviet interest has been confined to
Cuba, and British and French interest to econornic aspects of their colonial
possessions. In Latin America as a whole, taking the OAS as a region, the
United States has also retained its dominant position, with Brazil, Venezuela,
and Argentina competing for second place.

THE EMERGING LAW OF THE SEA REGIME

Besides broad developments in world politics, the emerging faw of the sea
regime will itself affect prospects for regional collaboration. UNC LOS 11l
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resulted from the politicization of ocean questions, part.icularly that of owner.
ship of the deep seabed. “Politicization” is the helghten'mg of generai interest
in an issue, and its linkage to other salient issues. Such linkage is both a charac.
teristic of UNCLOS 111, and a cause of the transfer of .politicai activity from the
transgovemmentaj system to UNCLOS I11. Politicization is clo§e1y _tied to the
notion of regime change or the perception that a change in regime is necessary,
and the concept emphasizes the competitive relationship between the trans-
governmental law of the sea system (the power structure of the old regime) and
the international rule-making one of UNCLOS IIL.

Among other (perhaps less flattering) descriptions, the UNCLOS [11 process
is one of “regime construction”—the development of a new set of global rules
and standards of behavior to guide the use of the oceans. The values to be
promoted are fairly sweeping: the containment of conflict, equity, economic
and social well-being, and environmental betterment. From the standpoint of
international politics, it is not essential that binding and formal legal obligations
be accepted by all pasticipants. The extent 10 which such legal rules are laid
down may be an indicator of the extent to which accommaodation has been
reached among conflicting intetests. However, legal rules are not critical for
the emergence of a successful global regime. Regimes can be complete or partial,
depending on how stable they are and how well the rules are observed. While
some stability and compliance are obviously desirable, it is questionable if it
is desirable to seek maximum stability and compliance. For instance, legally
binding rules in all spheres of fishery allocation and management might impede
the development of a satisfactory regime and prevent conflict resolution. For
example, if the principles of equity and nondiscrimination were fully built
into a convention, then attempts by coastal states to make their interests
symmetrical with particular distant-water states would be prevented.

At what point are informal rules so fragmented, and compliance with them
so limited, that a global regime ceases to exist? It can be argued that there is
always some regime —the minimum one being that every actor agrees the others
can do exactly what they want.® However, while it is true that complete anarchy
rarely exists, there ought to be patterns of discernible order for a regime to be
said to exist. In judging what kind of regime is emerging from UNCLOS 111, it
is necessary to distinguish between a situation close to complete breakup of the
Conference, following which a series of dissimilar extensions occur; and a more
coordinated and sensitive set of responses. The difference between the two is
that in the first case disputes would be settled through conflict or through
negotiation without reference to rules suggested in the UNCLOS TIf texts. In
the second cuse, which still appears to correspond to the present situation, statés
would make some effort to apply UNCLOS 111 rules.

The emerging global regime will affect regional developments, particulacly
when developed and developing states are involved in the same region. It is
evident that a very weak global regime would allow dominance to be perpetuated
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in its most blunt form, since most developing states would be unable to invest
a great deal in rule enforcement. A very strong global regime would leave no
opportunity for regional institutions and regimes, particularly those connected
with rule making. In certain cases, such as ship-generated pollution, there is a
direct conflict between the existence of a regional and a global regime. The
emerging regime does not prescribe regional vcean management; it prescribes
national and international management. There are provisions for regional
activity, but to a certain extent such articles concern issues where global agree-
ment has been impossible to reach, so the prospects for regional collaboration
may not be good. There are a number of areas where regional arrangements are
either prescribed or seem to be unavoidable, such as:

1. Rights within the economic zone for the landlocked and geographically
disadvantaged (LLGD) states, accommodation being made in the context
of bilateral, regional, or subregional agreements;

2. Regional coordination for shared and adjacent coastal stocks, anadtomous
stocks, and highly migratory stocks;

3. Regional approaches for the problems of enclosed and semi-enclosed seas,

4. Regional approaches to contro) air- and land-generated ocean pollution, and

designation of “critical areas” by coastal states and IMCO for control of

ship-generated marine pollution;

Regional centers for marine scientific research; and

6. Boundary delimitation, since two and often more states of a region will
be involved and since the principle of equity allows for the introduction
of regional political considerations.

uh

While the texts make limited and scattered requirements for regionai collab-
oration, their attack on aspects of dominance and dependency is far more
ambitious. The effort to reduce asymmetries in scientific and technological skills
is particularly strong, as is shiown in the marine scientific research and transfer
of technology provisions. These provisions apply to the gconomic zone as well
as to the exploitation of the deep seabed. Attempts to reduce dominance in
economic capabilities are generally confined to the distribution of wealth from
the seabed area and from revenue sharing, and of less significance than the
effort to “equalize” scientific and technological skills. Before examining the
implications of these provisions for regional marine integration, patierns of
international integration and disintegration of ocean activities should be
sketched.

Patterns of International Integration and Disintegration

The oceans involve a very large area of economic and political activity, some
aspects of which are integrating and other parts disintegrating. Some of this
integration and disintegration resuits from the overturning of the structures of
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the old law of the sea regime, but much other movement is impelled by forces
outside UNCLOS Il Disintegration prevails, but there are some specific issues
moving toward greater integration (e g., the deep seabed, IMCO, dispute settle-
ment). It must also be admitted that for centuries the oceans have been in-
formally regulated by their users, so that there has been no centralized authority
making and implementing rules for the oceans, although sporadic efforts at
rule-making occurred in 1930, 1958, and 1960. While there is a great strength-
ening of national sovereignty over ocean resources, this phase can hardly be
called decentralization since it replaces a system of minimal international
regulation and even less rule adjudication.

While maritime commercial and naval movement has been unquestionably
global in scope, there has also been a very strong regional tradition in efforts
to regulate the uses of the scas. So while the organization of private and state
enterprise with respect to shipping and fishing was global, governments often
sought to control these operations regionally. The family of two dozen fishery
commissions, more than any other sector, was guided by the regional tradition.
But there have been regional regimes, for instance the six-mile territorial sea in
the Mediterranean, and pollution control arrangements have been successfully
made in the Baltic and Mediterranean. More recently, efforts at shipping control
in congested waters have led to regional collaboration. Politically, too, there
have been intensive regional campaigns—for the Latin American 200-mile
territorial sea, for nuclear-free zones, and zones of peace in the Indian Ocean.

The trend to extended national jurisdiction is but one aspect of the long-
term drive by developing countries to assume control over natural resources.
Several factors suggest there will be further disintegration of international
economic activities in the oceans, a principal one being the nature of the
economic zone itself, While it is risky to guess how each national bureaucracy
will adhere 1o or modify the EEZ provisions, it is probable that there willbe a
strong trend toward national autarky in the zones. How effective such efforts
will be depends on whether transnational forces and bilateralism make autarky
unworkable, as well as on internal conditions in the developing states. If the
full national autarky route is followed, then the economic zone would be
developed with minimal foreign involvement. Such developments would lead
to further controls over the offshore operations of the oil companies, and
nationalization in both the fishing and shipping spheres. In the case of fisheries,
it would appear that more fish would be used for domestic consumption, s0 that
eventually declines in the international fishery trade could be expected. Even
with less ambitious steps, international fishing operations seem certain to becomé
regionally based, as extraregional fishing fleets are forced out of the varicus
ocean regions. Similarly, international shipping may eventually become region-
alized, due to the desire of developing countries to control their own merchant
marines and to other economic and technical developments forcing world
shipping into a regional economic framework.” UNCLOS Iil, then is the most
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important but not the only force breaking up previously international patterns
of activity.

PROSPECTS FOR REGIONAL COLLABORATION
AND CONFLICT ON LAW OF THE SEA

In the present climate of world politics, and of law of the sea politics in partic-
ular, what are the prospects for regional ocean collaboration among developing
countries? To answer this, I have examined the forces that appear to encourage
regional cooperation, forces constraining that cooperation, and forces promoting
active conflict within regions.

Forces Promoting Regional Cooperation:

|. Past interest in regional integration among developing countries.

The development of the EEC was watched with great interest by those in
developing countries and even now some two dozen regional economic arrange-
ments still exist among the developing countries. It might be expected that
successful regional cooperation in one ocean region could lead to its imitation,
or “echoing” elsewhere, just as the EEC example had a worldwide impact. Yet,
while imitation certainly does occur, the first success story still has to take
place, and that story has to be seen as having a moral elsewhere. There are no
ocean regions that are immediate candidates for a strong regional movement,
and it may be that policymakers view the world as being too complex and
rapidly changing for a single form of regional cooperation to be acceptable in
the way that the EEC model was twenty years ago.

There are two reasons for looking at studies on regional integration when
evaluating the future of regional marine arrangements. First, attempts at
building regional economic communities have failed for the most part, partic-
ularly those among developing countries. Since such efforts were based on the
logic that cooperation in technical and economic matters could lead to success-
ful political integration, their failure has implications for the growth of regional
institutions based on technical and economic cooperation on marine issues.
However, some of the findings from these studies do bear on the problems that
may afflict regional ocean cooperation.

The study of regional integration mushroomed after the early European
attempts at community building in the 1950s, the most ambitious of these
studies being Ernst Haas’s The Uniting of Europe. As attempts to imitate the
European experience spread in the 1960’s to East Africa, Latin America, and
the Caribbean, political scientists also sought ex pos! facto explanations there.
However, as the pace of European integration faltered, and the efforts in the
developing world collapsed, academic interest in integration declined. Even
by 1969, one observer noted that the achievements of over a decade of research
were very much in doubt.®

European integration had been analyzed from the perspective of community
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building, and of neofunctionalism. The former approach stressed the importance
of building common perceptions and shared values among the peoples of differ.
ent countries in promoting integration. Transac?ional flows—the movement of
people and goods—and the flow of communications across borders were used tg
measure the degree of integration. The second approach was a radical revision—
and perhaps even a transformation of functionalist theories originated by
Mitrany. In the immediate postwar years, the functionalists argued that a
stable international community could be built if cooperative arrangements
were introduced in specific, technical, and nonpolitical issue areas. A web of
overlapping interests would be created when enough such international func-
tional agencies were established, imposing a complex set of restraints on the
formerly direct clash of national interests.

The neofunctionalists, on the other hand, argued that a regional community
could be built if economic cooperation were undertaken, since such cooperation
would automatically “spill over™ into other, more contentious spheres. Senior
bureaucrats and other elites with technical skills were the key element in this
process, since they would undertake the cooperative measures that would
eventually transform an economic community into a political one.

Three sets of variables within a region were identified as essential for inte-
gration to occur: certain background factors (such as elite complementarity,
relative size and power of the national units involved); variables at the moment
of union: and process variables (such as decision-making style). Turning to the
case of developing countries, the neofunctionalists sought to modify their
approach. This was a Herculean task, since the approach was predicated on the
assumption that a highly industrialized society was undergoing transformation.
It was suggested that while the Latin American Free Trade Associations
(LAFTA) countries were not highly developed economically, a functional
equivalent might exist in the form of an intemational factor, such as the
climate of international trade.’

As the pace of integration slackened, the criticism of those who had tried
to explain integration increased. The transactionalists were charged with having
described conditions associated with integration, but having failed to explain
anything at all. The neofunctionalists received even heavier criticism, starting
with the argument that economic and political integration did not lie on a
continuum.'® Instead, processes and events were sharply discrete, and a dis-
tinction had to be made between “high™ politics (defense/security questions)
and “low” (welfare) politics, the latter being noncontroversial. Another valid
criticism was that the theory was constructed only as a response to immediate
events, without any sense of how such efforts were related to changes in the
international system. Another enduring problem lay in the expectation of
some mysterious “automaticity” by which technocrats were able to move
from handling noncontroversial questions to political ones. As critics pointed
out, why should one assume technocrats would be allowed to get away with
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such an assumption of power? As time showed, they were not allowed to get
away with it, and in the years since the question of disintegration—be it of
nation-states or of regional economic and political communities—has become
as important a process as integration.

For the developing countries in particular, the notion of an automatic
move from economic to political integration was untenable. In the first place,
there were few nonpolitical questions in these countries, owing to the scarcity
of political resources, the importance of personal leadership, and low levels
of political legitimacy.'" Since the problem in some developing countries was
too much politicization of all issues, it made little sense to talk about the shift
from nonpolitical to political issues.

While much of this criticism reads like a cautionary tale, there are still many
experiments at regional integration among the developing countries, particularly
ASEAN, the Central American Common Market, and the Andean Common
Market (before Chile’s withdrawal). Their progress is worth watching, since
ocean collaboration may occur in the framework of such arrangements, and
because asymmetrical relations have destroyed their chances of significant
growth. For the developing countries, regional attempts to build economic
communities resulted in rich members getting richer and the poor poorer. This
result was particularly noted in the case of customs-union arrangements, such
as existed in the early years of the East African Community . Kenya benefited
much more than did Tanzania and Uganda, and although the arrangement was
modified at the insistence of the latter two, it eventually collapsed. The fear of
regional hierarchy being intensified was also a factor in the West Indies case,
where the other islands feared Jamaican dominance. Although it was never
conclusively shown that the countries integrating had to be of roughly equal
size and power to succeed, it is certain that there must not be clearcut winners
and losers among states considering regional collaboration.

Besides shifts in the distribution of wealth and power, the regional communi-
ties may also have faltered because the spread of the multinational corporations
made it possibie to form a closed economic system. The desire to control
transnational business operations partly explains the present shift to regional
development banks, and regional efforts to develop common investment policies
to deal with foreign interests. Some of the current efforts at regional ocean
collaboration reflect similar concerns. The emerging trend may be away from
purely functional arrangements just concerned with ocean issues, and equally
away from attempts to build economic communities on the EEC model.

2. Developing countries’ interest in regional self-reliance.

The concept of regional self-help or self-development may provide new
impetus towards regional cooperation among developing {and in some cases
developed) states. Such regional self-reliance implies a certain amount of
economic dissociation from the prevailing international economic and political
system. The impetus for such dissociation stems from the relative success of the
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Chinese model of development.'” However, while countries such as Algeria
may be large enough to adopt a national self-reliance policy, for many of the
smaller developing countries, regional efforts at sel{-reliance ofter a more
feasible alternative.

Self-reliance, as practiced nationally by the Chinese, offers a critical alternate
lifestyle for many developing countries. While it can be loosely compared with
autarky, self-reliance differs both from self-sufficiency and autarky in that it
does not prevent exchanges of products or resources. Instead, “self-reliance
means that given the need for a certain product, you should not enter into
exchange to get the product before you have used up all possibility of producing
it yourself."'? So the economic concept of self-sufficiency in production is
combined with the political requirement of a fully mobilized society to utilize
national capacities. Certainly, in the case of offshore oil technology, China
has not refused Western technology, but has imported what it needed to ensure
technology was transferred as fully and as quickly as possible.

Regional efforts at self-reliance may stimulate future ocean collaboration.
For instance, ASEAN and, in particular, its fisheries sector appear to be ex-
panding. In the future, the role played by FAO-sponsored fishery organizations
may be taken over by this regional group. While it might appear that economic
forces alone prompt regional self-help efforts such as ASEAN, it is also true that
developing states may seek regional economic collaboration in situations where
they fear dominance by another state in the region, but where a defensive
alliance is not possible. So, for instance, the strengthening of ASEAN also
serves to provide some security against Vietnamese dominance of Southeast
Asia. Concepts of regional self-reliance may never be practically imple-
mented, since national attitudes and UN policy statements are often a poor
indicator of future behavior. In at least some countries, the existence of cor-
ruption either among the political leadership or bureaucracy could prevent the
adoption of self-reliance policies in ocean development, since foreign bidding
for offshore resource rights can so easily invoive rewards.

3. The developing states’ need to collaborate in meeting penetration by devel-
oped states and multinational corporations under the new regime.

The emerging law of the sea regime seeks to use the economic zone to close
off or separate coastal state resources from exploitation by the international
community. However, as developing country representatives are well aware,
attempts to permeate these new boundaries will be made. This external factor
will provide a strong motive for regional cooperation among developing states,
in contrast with the kind of internal, regional considerations that were assumed
to motivate regional integrative efforts in the past. Regional policy harmoniza-
tion (as in the case of foreign investment) should continue, since such efforts
would be in accordance with general developments in regional collaboration,
and also because harmonization provides a means of coping with the new kinds
of transnational penetration produced in response to the new law of the sea
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regime. Developing countries have generalty recognized that they would not
have an effective bargaining position unless criteria and policies were unified
against the indusirialized centers of both East and West. For instance, the new
twelve-member South Pacific Regional Fisheries Agency that has been proposed
for South Pacific Forum member states is the first regional institution developed
specifically in response to the problems (as much as to the potential benefits)
raised by the new regime. The underlying purpose of the agreement is to co-
ordinate policies on foreign fishing, so that distant-water states are not able

to play off one developing state against another in maintaining access to the
skipjack tuna fishery. Such exploitation is a real possibility, since Japan, South
Korea, Taiwan, and the Soviet Union all have fleets in the South Pacific, and
presently harvest 90 percent of the tuna catch ™

4. Major resource conflicts have now been settled conclusively, so regional
arrangements can now be made.

As long as the nature and scope of coastal state authority was uncertain,
coastal states naturally refused to make any regional commitments that might
weaken their position. Now that most of the resource issues have been settled,
it can be anticipated that some regional developments will proceed. For in-
stance, in the case of the developed countries, a broad scientific research
organization for the North Pacific is now informally endorsed by some American
and Canadian officials, whereas several years ago both were adamant against
becoming involved in such a scheme. Similarly, certain accommodations appear
to have been made by Indonesia with respect to Malaysian distant-water fishing
now that the exact rights of non-coastal states are clear.

5. Some efficiency criteria can be met regionally that cannot be met nationally.

This argument is the basic one made to support many types of regional
economic integration, the criteria sought being the achievement of economies
of scale, or cost sharing of certain goods and services. Given the limited size and
resources of marly developing states, a strong practical case can be made for
regional ocean management. The costs of administering economic zones will be
substantial, particularly if countries lack the existing infrastructure of scientific
and technological personnel to carry out basic operations such as hydrographic
surveys. The creation of joint enterprises is also likely to be seen as desirable,
and in the case of both oil and fisheries, multilateral joint enterprises rather than
just bilateral ones may be a possibility. Such enterprises might be incorporated
within existing regional economiic arrangements, so that new transgovernmental
and transnational structures may emerge. In the case of fisheries, past regional
cooperation has just dealt with harvesting, but in the future may equally stress
the processing and marketing sectors. There may be potential for developing
country fishery trade to increase, since it is very fow now. For instance, intra-
regional trade in the Caribbean might increase in future, since states like Jamaica
will lose part of theis present regional catch.

However, the fact that rational economic reasons exist for some integration
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i< a necessary but not a sufficient cause for collaboration in one issue area. Such
integration would probably not even be extended into F)tlier ocean areas. Given
past experience, it appears spillover would not 0ccur, SINCe economic and
political integration do not lic on 8 continuum in the case of developing coun.
tries, and economic questions are also “high” potitics. The experience in pro-
viding joint services among developing countries is mixed: while such efforts
have not always failed, they have had a troubled history, and have generally
not expanded beyond their initial mandate.

6. Collective situations will require regional collaboration.

Some of the problems that the UNCLOS III texts imply require a regional
response have been suggested previously . In some instances, the problems
that prevented global rule-making seem just as likely to impede regional rule-
making. Still, some of these problems have a collective character that may
compel a regional response. Unlike private economic goods, collective goods
are 3 special kind that, when produced, provide equal benefit or harm to all,
and from which none can be excluded. With growing interdependence, these
situations (of which pollution is the commonest example) have become com-
mon internationally, and may provide opportunities for an important type of
regional intermational collaboration in future. One observer has suggested that
collective goods vary according to whether or not they can be divided, and
according to whether or not they can be appropriated (i.e., the free rider prob-
lem), with four general situations being possible.!® In a “normal” situation, a
good or service (such as the continental margin resources) can be divided and
appropriated, so the only reason for a regional or international organization
to form would be to enhance or facilitate national action. In abnormal situa-
tions—those of a collective nature—national costs will not be fairly distributed
without regional or international collaboration.

Situations of “joint supply and appropriability” may be common in the
economic zones of developing countries. That is, once one state has produced
a marine-related good or service, the opportunity cost of extending it to others
is almost negligible. For instance, in regions such as the Gulf of Guinea, naval
or aerial surveillance and enforcement for ship-generated pollution control and
fisheries patrol may be as cheaply done for a group of states as for one. Simi-
larly, in the areas of pollution monitoring and resource surveys a country
could make its own efforts, and exclude others, but to no purpose since its costs
would be the same. Another instance might be the regulation of shipping through
straits by one of the concerned straits states. The Malacca Straits Council, for
instance, initially involved just Japan and Singapore. However, as costs went Up,
other states could legitimately be required to collaborate, and Indonesia later
participated.

In cases of “divisibility and nonappropriability,” goods and services are at
least theoretically divisible, but other countries cannot be excluded from
benefit or harm. Boundary delimitation between adjacent or opposing states
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of the seabed or water column is entirely possible, but it may often not be
done because the political costs will be too high. Joint management regimes
may then have to be established to prevent one country from draining a com-
mon oil pool or common fishery at the expense of its neighbor(s). Salmon
resources have traditionally had these characteristics, since the stocks could
pe divided but other states could not be excluded. The saimon states managed
1o alter this situation at UNCLOS III by “correcting” the nonappropriable
character of the resource with a legal ban on new entrants.

[n instances of “joint supply and nonappropriability,” the good is produced
at o extra cost at all to outsiders, and they can in no way be excluded, either
for good or ifl. Climate modification is the classic example, but although there
are many examples for the oceans, what is in joint supply usually seems to be
something undesirable. In enclosed and semi-enclosed seas, dumping and air- and
land-generated ocean poliution afflict all the states of the region. Since they are
all equally vulnerable, there is some likelihood they will collaborate successfully
to set standards, arrange emergency procedures, and so on. In the case of highly
migratory fish, conservation services (e.g., controls on spawning areas by coastal
states where tuna spawned) would benefit ail those fishing tuna equally, and
none could be excluded from benefit. One “solution” then is that no measures
are taken at all. Alternatively, the states most concerned with tuna fishing work
out their own allocative arrangement and compensation plan for those countries
who have provided management services.

7 Elite accommodation provides the basis for regional cooperation.

Hopefully, the UNCLOS III negotiations have indirectly promoted the
cause of regional cooperation. National policymakers who have been active in
the negotiations should have a higher interest in and commitment to a stable
regime than those that have not received this unusual and protracted form of
torture. Ten years of meeting should have buiit up extensive personal contacts
among policymakers so that in {uture the regional channels of communication
established at UNCLOS I1I remain open. Since law of the sea delegates have a
common language and common understanding of at least parts of the new
regime, conflicts arising from misperceptions and misinformation should be
minimized. At times, this kind of elite accommodation may be more essential
to stability than the existence of general rules. For instance, in the period
of floating exchange rates following the breaking down of the Bretton Woods
system, the ability of key financiers and bankers to communicate with each
other on an international basis created some stability even in the absence of
rules.

Forces Constraining Regional Cooperation or Promoting Conflict.

While there are good reasons to expect some degree of regional collaboration
on ocean matters among the developing countries, such efforts will be sharply
constrained by a number of internationai and regional political factors.

1. The evolution of law of the sea politics from “low” t0 “jiigh " politics.
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Whatever else UNCLOS 1l has done, it has successfully politicized both
the question of deep seabed resources and of resources within the zone. The
issues have become visible and emotive and now must be dealt with by political
leaders rather than be technocrats. As with European integration, there has beep
a point after which management by technocrats becomes unagceptable. In the
past it was assumed that the paint was when defence and foreign policy ques-
tions became involved. Now, however, it is evident that the definition of whar
constitutes high and low politics has changed. Energy problems have destroyed
the notion that military and defence questions are any more politically crucial
than economic ones, and no one would suggest that the European Community’s
common fisheries policy was noncontroversial. Ocean issues should remain
high politics, whether they are globally or regionally negotiated, because
issues tend to be more politicized in developing countries and because of the
linkage of ocean politics to the NIEQ and resource shortages. UNCLOS 111
has had positive results in that political leaders in the developing world may now
pay more attention to such mundane questions as fisheries and merchant
marines, but the price of this new recognition is that technocrats will not control
future developments.

2 The absolescence of existing regional ocean arrangements.

Some of the existing regional regimes or institutions, such as those for
nuclear-free zones or for pollution control are compatible with the emerging
regime. Such regimes or institutions will survive, even though there may be
little growth in areas such as ship-generated pollution (except in designated
critical areas). Many of the regional fishery arrangements, however, are part of
the power structure of the old regime and seem likely to disappear. Their
problem is one of a low level of legitimacy as much as their redundancy. In
the Indian and Pacific Oceans there has been a feeling that FAO and its re-
gional councils did not give enough support to coastal state interests, and a
suspicion that the Japanese did not wish FAO to take a strong role in the
Pacific. On the other hand, some organizations may survive through adapta-
tion, and because the problems involved in drawing up a new convention may
appear to be insurmountable.

3. Lack of agreement among developing states at UNCLOS 111,

While the African and Latin American groups sought to maintain a common
law of the sea position, such unity has not even been attemnpted seriously
among Asian states. For the most part, the LLGD question has split efforts
to form regional positions, even though such positions were attempted as early
as 1968, In particular, the concept of regional economic zones has received no
support outside the LLGD group. The reason for this, from the standpoint of
regional integration, is evident: winners and losers would be clearly identifiable.
Adding on 200-mile economic zones and chunks of living and nonliving resources
add visibly and quantifiably to a country’s capabilities. Regional economic 2ones

would require coastal states to give up visible resources to LLGD states for
benefits which were weak and intangible.
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4. The overwhelming impact of the international system on the developing
world.

Even given further deterioration of UNCLOS Iil, it is difficult to imagine
where successful regional regimes or institutions could be set up, since global
issues would impinge. For instance, if the United States began deep seabed
mining in earnest and attempted to negotiate bilateral agreements with con-
cerned countries, some of the Pacific countries might be expected to develop
in response a regional regime, since most of the operations would be in one
sector of the Pacific. But given the collective character of the deep seabed
question {as a divisible but nonappropriable resource) there is no way the
problem could be successfully “encapsulated’ within one region. Still, sudden
political events such as unijlateral deep seabed mining may yet be the external
catalyst that prompts regionai or international collaboration on the deep seabed
issve. In the past, such external noncontinuous factors have provided motives
for integration or regime formation more often than have long-term internal
forces, (e.g., the role of the Torrey Canyon in changing the regime for ship-
generated pollution).

5. The intensifying of regional conflict as a result of contiguity.

High levels of tension exist between many neighboring states, and states
within a region, in the developing world. These may be aggravated both by new
contiguities resulting from UNCLOS Il and changes in the regional balance of
power resulting from shifts in ocean resources. The idea that the seas serve as a
buffer between warring states is an ancient one, in some respects outmoded by
the communications revolution and the relative decline in the importance of
naval power. And, as the governments of coastal states have found, the seas are
more likely to given naval powers access to their shores than to protect them.
Nevertheless, extended territorial seas and economic zones may promote
regional conflict. An extensive group of studies suggest that geographic proxi-
mity may increase a country’s involvement in foreign conflict.'® So quite apart
from the separate problem of marine boundary delimitation, the fact of in-
creased worldwide contiguity will of its own increase conflict. This contiguity
will have its most serious repercussions in the enclosed and semi-enclosed seas,
where the 200-mile plus margin formula gives states many new neighbors as
opposing states. For developing states, these problems will be most acute in the
Aegean, Mediterranean, East China Sea, South China Sea, and possibly the
Caribbean.

There are several aspects to the problem of geographic contiguity and con-
flict, the most general conclusion being that countries surrounded by many
others get involved in more violent foreign conflict than geographically isolated
states. While states have tended to become involved in wars in proportion to the
number of states with which they share common frontiers, the actual increase
in war has been less than expected, given the proportionate increase in air and
sea power. On the whole, states with differences appear to be better off if they
are geographically separated —only one study being unable to establish a corre-
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lation between number of borders with other countries and foreign conflict
pehavior. In addition, the likelihood of war increases when a single nation’s
territory is not contiguous, since strategic vulnerability is increased and inter-
vention by other states becomes more likely. Whether the problem of conti-
guity is as severe in the case of sea boundaries as in land boundaries has not beep
explored. It might be assumned that sea boundaries do not have quite the emotive

wer of land boundaries (particularly when it is an economic zone rather than
a territorial sea), but at the same time uncertainty about the precise location of
a marine boundary may aggravate conflict.

The new regime, then, may generate disputes of varying severity. Many
disputes associated with overlapping boundary claims for the territorial sea,
economic zone, and continental shelf will be relatively minor. Such disputes
will be widespread, however, and ambiguities in the convention over the im-
portance of equitable principles versus equidistance will add to the difficulties,
The end result may be that many boundaries will not be drawn, creating the
opportunity for producing joint goods and services bilaterally or multilaterally.

More serious conflict is likely to arise when countries with political differ-
erences become contiguous. While Greece and Turkey constitute the most
serious problem, UNCLOS HI may aggravate existing difficulties in other
developing country areas.!” In the case of Africa, it has been suggested that
there is less hesitation to raise boundary questions now that the danger of inter-
vention by ex-colonial powers is clearly past.'® Another area of serious poten-
tial conflict concerns states with noncontiguous regions or territories, particularly
offshore islands in another state’s territorial sea or economic zone. The im-
portance of islands in serving as basepoints makes it likely isolated islands will
be pursued, not for themselves, but for the strength they give to national
boundary claims. The rather vague distinction between rocks and islands in
the texts may not prevent rocks being used for this purpose. The developing
countries (and developed ones as well) that are troubled by the problem of
offshore islands on the natural extension of the continental shelf of another
state are widespread, with bilateral disputes between Greece and Turkey; Yemen
{Aden) and Somalia; Italy and Tunisia; Cameroun and Equatorial Guinea and
Spain and Morocco."?

6. The intensifying of regional asymmetries.

When several developed states are found in a developing country region,
regional asymmetries are certain to exist. Even in regions that are solely pop-
ulated by developing countries, oil politics and the economic development
process have created uneven regional development.’® In addition to these
sources of tension, the shifts in natural resource wealth brought about by
200-mile economic zones may itself affect the power balance within regions,
and in some instances regional hierarchy will be intensified. It is well known
that the new regime will increase regional differentiation through increasing
the capabilities of coastal states relative to their landlocked and disadvantaged
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neighbors. Besides changes in objective capabilities, the sense of relative depri-
«ation that the LLGD states clearly have is also important in assessing potential
for conflict. However, changes in power rank among coastal states as a result

of UNCLOS HI may ultimately produce more regional conflict. Many of the
LLGD states are too weak to do anything about their situation, and are not
mvolved in the game of seeking regional leadership.

SOME REGIONAL ASPECTS OF DOMINANCE AND
DEPENDENCY

Some aspects of regional ocean collaboration among developing countries

have been suggested, but these aspects must be viewed in context of the general
relationship of dominance-dependency between the developed and the develop-
ing states. Major efforts at regional economic integration on the EEC model

are not likely to be attempted in the future among the developing couniries.
The role of political communities such as the OAU is more viable, and the
many existing weak regional and subregional arrangements will probably
continue. Those arrangements that try to cope on several fronts with the prob-
lem of dominance and penetration—as the Andean Common Market and ASEAN
have tried—may have the brightest futures. Another reason for the current lack
of enthusiasm for full-fledged regional integration among political leaders is a
simple and straightforward one—the potential effect of integration on the
regional balance of power.

Regional collaboration is likely to develop with respect to a variety of ocean
activities (particularly those of a coilective nature), but there are strong con-
straints on the broad integration of marine activities. The principal difficulty
is the extent to which resources and their development have become globally
politicized. UNCLOS 11f has focused attention on questions of ocean use for
the active public in many developing countries, so that these issues are nOw
more visible—and therefore contentious—than in the past. UNCLOS [II has
resolved conflicts through the establishment of global values and the establish-
ment of specific rules in many areas. But in creating pressure for boundary
delimitation and in bringing sometimes hostile states into direct contact with
each other it has laid the basis for regional conflict as well as collaboration.
High interstate tension in some developing country regions as well as the lack
of support for regional approaches at UNCLOS 11 suggest that ocean collabora-
tion may be limited.

Asymmetrical relations will continue between developed and developing
states, although the developing states on the whole lessen their dependency
through extending resource control. The extent to which asymmetries will be
perpetuated depends both on integrative and disintegrative trends in the law
of the sea, and on such trends in the international economic sphere. Further,
international economic disintegration would weaken the position of Southern
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states in two respects. Their general economic position would be weakened,
and the developed states would increasingly emphasize bilateralism in their
relations with developing states. Such an emphasis would further strengthen

the present bilateral trend in the law of the sea, made necessary by the spate of
unilateral legistation, and by the nature of the new ocean regime itself. So in
future broad economic and political agreements may be negotiated bilaterally,
in which ocean issues ase just one of several bargaining chips. The major package
agreement that two developed states—Australia and Japan- have sought may
become a model for future agreements between developed and developing states,

Such changes would tend to accentuate the dependency condition, since
vulnerability to bilateral pressures are both a cause and an indicator of depen-
dency. Vulnerability can be demonstrated by the extend of trade with one
developed state, or by measures of commodity concentration. It is worth
examining some of the regions in which developing and developed states are
found to get a sense of how regional power relations are affected by economic
zone resources and dependency conditions.

In Oceania, the joint zones of the states and dependencies comprise six
million square miles, one-fourth of the total world economic zone area. The
regional states thus acquire resources that should allow them to substantially
reduce their dependency on the ex-colonial powers and Japan. Within the
region, however, Australia and New Zealand consolidate their dominant posi-
tions. New Zealand’s GNP is about 30 times that of Fiji’s, and Australia’s is
150 times as great. While the developing island states acquire very large zones
compared to most states, the total area is still smaller than the 3.4 million
square miles acquired by Australia and New Zealand. Australia’s strong interest
in promoting and organizing the South Pacific Regional Fisheries Agency would
suggest the developed states (including the ex-colonial powers) hope to strongly
influence regional ocean policy.

Trends in other regions where developed and developing states interact can
be indicated by comparing the states of the region in terms of their current
power (as measured by absolute GNP), the area they gain with 200-mile eco-
nomic zones, and their dependency (as measured by commodity concentration
of exports).2' As a glance at the Caribbean-Gulf of Mexico region shows (Table
9-1), the interplay of present power rank and changes in ocean capabilities
shows how the regional balance of forces may be affected. High commodity
concentrations, however, indicate both the individual vulnerability of each state
and the vulnerability of the region as a whole to economic pressure from 2
developed state or states.

United States’ gains with the economic zone aliow it to maintain its domi-
nant position in the region. Mexico strengthens its position as the second powet
in the region, while Columbia adds to its capabilities relative 1o Venezuela.
Among the Central American states, Panama, which ranks below Guatemela as
a subregional power, gains much more than its neighbors. In the case of Jamaic



New Aspects of Dominance and Dependency 123

Table 9-1. Trends in the Caribbean

et ——

Commodity
Current Power EFEZ Ar Concentration
(GNP{10°) {naut, megz) {1968-73)
United States 974,126 2,222,000 -
Mexico 43,070 831,500 13
Venezuela 10,607 106,100 104
Colombia 9.925 175,900 80
Cuba 4 406 - 93
Panama 1,340 89,400 86
Costa Rica 918 75,500 64
Nicaragua 813 46,600 49
Honduras 800 58,600 69
Trinidad and Tobago 7417 22,400 92
Haiti 487 46,8300 62
Barbados 118 48,800 48

Note: Besides the independent states, the Bahamas EZ area is 221,400 square miles; that of
Martinique and Gyadeloupe 38,200 square miles,

and Barbados, their apparent gains are somewhat misleading, given the relative
poverty of their waters. The developing states of the Caribbean are exceptionally
vulnerable with respect to the United States and other developed states. The
median for the region is 62, well above the average for the developing countries.
Colombia, Panama, and Trinidad and Tobago are particulacly dependent, and in
the case of the first two the new bargaining chips they possess in ocean resources
should reduce their vulnerability.

Japan maintains its dominant position in the South China Sea region, since
its EEZ will be the second largest (Table 9-2). Whether or not Japan can use its

Table 9-2. Trends in the South China Sea

Commodity
Current Power EEZ Area Concentration
(GNP/10%)* (naut. mi2) (1968-73)
Japan 433,070 1,126,000 -
China n.a. 281,000 -
Indonesia 15,370 1,577,300 78
Philippines 10,330 551,400 50
Taiwan 10,226 114,400 6
Vietnam n.a. na. n.a.
Thailand 9,180 94,700 43
Malaysia 6,565 138,700 65
Singapore 4,283 100 21
Cambodia 627 n.a. 14
Laos 320 n.a, n

*GNP figures from World Almanac, 1977, compiled from AID figures.
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power to guide ocean developments in the region is less certain. While Japan
will maintain very strong influence on ASEAN, China and Vietnam will also
become increasingly active in the South China Sea. Economic zone resources
strengthen the Vietnamese position, since South Vietnam’s zone alone had beep
188 400 square miles, Similarly, Indonesia consolidates its position as third-
ranking power. On the whole, the region seems capable of avoiding developed
country dominance. Japan is the single major developed state in the region,
and the region’s median dependency figure is 46, much lower than for the
Caribbean. Malaysia, Cambodia, and Indonesia are the most vulnerable to
bilateral economic pressure. In future, Indonesia’s expanded marine resource
capability will strengthen its bargaining position.

France’s economic leadership in the Mediterranean region is sustained,
although Spain and [taly both make Jarger gains than France in their economic
zones. In the Aegean, Greece’s gains would narrow the power gap between
itself and Turkey. Among the Saharan states, Morocco gains twice the amount
Algeria does. Changes in power rank among middle-power, coastal states may
be a destablizing factor in this region. If political relations are already bad, the
state whose relative power position is declining seems most prone to initiate
conflict. The region’s developing states are less dependent here than in any
other region (the median being 23), so that developed states within the region
and external to the region should have limited influence on their ocean policies.

Finally, the South African region has not been included here since commodity
concentrations are not a good indication of the dependency structure. The
landlocked status of Botswana, Lesotho, and Swaziland is what must constrain

Table 9-3. Trends in the Mediterranean

Commadity
Current Power EEZ Area Concentration
(GNP/10%) {naut. mi2) {1968-73)
France 145,724 99 500 -
faly 93,381 161,000 -
Spain . 28,962 355,600 -
Yugoslavia 17,653 15,300 8
Turkey 13,036 69,000 40
Greece 8,358 147,300 2
Egypt 5,333 50,600 59
Isracl 5,258 6,800 2
Morocco 3,100 81,100 24
Algeria 3,080 40,000 72
Libya 2,907 98,600 110
Tooanon 1260 6,600 4
Tunisia 1,027 25,000 3
Albania 867 3,600 na.
Cyprus 506 29,000 15

Malta 189 19,300 1
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their policy toward South Africa. Generally, however, the South African region
is like the others described in that the developed dominant state makes the
largest economic zone gains.

An essential aspect of dependency is not shown in trade data. New forms of
transnational relations may emerge that will make it impossible for the new
regime to work in the way it is legally supposed to. For instance, efforts to
reduce asymmetries in scientific and technolgical skills are attempted in the
general and specific provisions for the sharing of research and the transfer of
technology . Direct exploitation may be lessened and regional centers for
marine scientific research may help correct developed country biases on
scientific research, which in the past fed to such mistakes as the failure to
develop general models suitable for the multispecies fisheries of tropical waters.
But in most respects transfer of technology provisions will not be rigidly im-
plemented because developing states will still be competing with each other for
foreign investment. And while direct exploitation may be reduced, the more sub-
tle forms in which it reappears—for example, more direct foreign investment,
joint ventures, more manipulation of international markets—may be more
difficult to control.

Finally, the prospects for changes in dominance-dependency structures have
been examined with the assumption that there was a relatively moderate amount
of disintegration on law of the sea rule-making. If the disintegration became
more serious, particularly on the deep seabed question, dominance-dependency
structures might be strengthened. Even if ISRA were established along the lines
now proposed, elements of dominance must remain, since international organi-
zations reflect the realities of power in the nation-state system. While it can even
be argued that international organizations accentuate dominance, it seems more
reasonable to note that the more recent international structures such as
UNCTAD have mitigated the hierarchy and isolation that characterize bilateral
relations between developed and developing states, ISRA, then, is more likely to
modify dominance-dependency structures than bilateral arrangements are. One
caveat is that the developed and developing states hold totally different images
of what the fundamental nature of ISRA is. Thus, an apparent consensus would
allow an organization 1o be established that would be revealed to be quite un-
workable. A second caveat is that bilateralism might not be the mainstream
response to unilateral action on deep seabed mining. While both bilateral agree-
ments and the successful new forms of transnational cooperation that have
emerged in this sphere do threaten Southern unity, the chance still remains that
it might be maintained. In this event, unilateral action would be the catalyst that
prompted the establishment of alternate international structures that, if ade-
quately backed by OPEC states, might fundamentally challenge Northern
dominance.

The law of the sea is neither being regionalized nor globalized. To argue s0
would be to suggest that global changes were as simple as the ebb and flow of
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the tide on an open beach. Since in reality present worlfl conditions more
closely resemble the currents found in a narrows, both integration and dis-
integration are occurring. In each aspect of law of _the sea, the costs of inter.
dependence and the collective nature of the situation differ, so that many
specific regimes will emerge, and patterns of regional collaboration will vary,
This complexity is revealed by the dispute settlement provisions, which rather
than providing for generalized rule-adjudication, provide for many specific
regimes, some of which are strong and some very weak. Within this context,
the dominance and dependency that characterize relations between developed
and developing states will be perpetuated but modified. Asymmetries may be
most marked in regional politics, in part due to LLGD weakness, but mostly
because several developed states strengthen their position in developing-
country regions under the emerging regime for the law of the sea.
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Commentary

David Larson
University of New Hampshire

Rather than comment on Chapters Eight and Nine, 1 would like to

look briefly at the work of the Indian Ocean Fishery Commission,

since the emphasis of Article 70 of the ICNT seems to be on this
kind of regional management.

The Indian Ocean falls into all three types of marine regions outlined by
Lewis Alexander: (1) a physical region; (2) a management region; and, (3) an
operational region. Physically, the Indian Ocean basin is bounded in the west
by Africa and the Arabian peninsula, in the north by the South Asian sub-
continent, in the east by the Southern Asian archipelago and Australia, and in
the south by Antarctica. There is an important navigational opening around the
Cape of South Africa to the west, which is the major east-west route of the
supertankers from the Arabian/Persian Gulf, as well as the Suez Canal. In the
east there are important international straits through the Indonesian archi-
pelago at Malacca, Lombok, and Ombai. In the south there are important
east-west routes for navigation to and from Australia to Western Europe. The
Southwest Monsoon Current flows in a clockwise direction, and is largely
bounded by the Horn of Africa, the Arabian peninsula, and the western side
of the Indian subcontinent. The South Equatorial current is largely contained
in the southern half of the Indian Ocean, and the Agulhas Current squeczes
between Madagascar and Mozambique.

As a management region the Indian Ocean has made some progress but is
still far from the levels of management achieved by the Intemational Com-
mission for the Northwest Atlantic Fisheries, for example. The initial move-
ment toward some kind of regional ocean management came in 1968 under
the auspices of the United Nations Food and Agriculture Organization (FAO)
as part of a regional fisheries project sponsored by the United Nations Devel-
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opment Program. As such, the initial impetus for the Indian Ocean Fisheries
Commission (I0FC) was largely developmental as a means of identifying and
exploiting new sources of fish protein for the peoples sucrounding the Indian
Ocean Basin. It was recognized that development and managernent were two
sides of the same coin, but the FAO philosophy was to emphasize development
over management. The United States initially tended to support this develop-
mental approach, partially because it felt that FAQ had become politicized, and
should essentially remain a technical body in an advisory capacity to the IOFC.
As a result, the first meeting of the Indian Ocean Fishery Commission was not
heid until 1972, and there have been four such annual conferences since, the
fifth session held in Cochin, India, in October 1977.

The first phase of the Indian Ocean as an operational region was for exploita-
tion: Where were the resources, and what could be done to develop the fisheries?
The second phase emphasized utilization: How could the fishery resources be
processed, distributed, and marketed to the peoples of coastal states surrounding
the Indian Ocean? The third phase was management of the resources: What
could be done to achieve an optimum sustainable yield of both developed
species (tuna and shrimp) and underdeveloped species (demersal). All three
phases are now proceeding apace, since it has gradually come to be realized that
they are interdependent, but the management phase has assumed the greatest
role in the IOFC, largely due to the general consensus that there will be 200-
mile “exclusive economic zones™ coming to the region as a result of UNCLOS
111, Interestingly, this has pushed the United States to the forefront, because of
its vaunted management skills and the demand of the IOFC coastal states for
technical assistance in managing the EEZ.

This rapid growth and development of the IOFC has caused some unresolved
strains between its main objective of greater autonomy and the FAQ/UNDP
objective of retaining some central control. This tension is aggravated by the
fact that most of the present and foreseeable funding of the IOFC ($2.5 million
for the next three years) comes from outside the region, that is from FAO/
UNDP, Sweden, Norway, and Canada. If the headquarters does move from
Rome to the field, it will probably be established at Nairobi, but nobody knows
where the funding for such a regional headquarters would come from. Also, it
is feared that moving to the field might weaken the technical and research
capabilities available through F AO headquarters in Rome. At the present time,
the major actors in the IOFC are Kenya, India, Thailand, Bahrain, and Indonesia,
with the United States and other advanced fishery countries supplying more
in the way of economic and technical assistance.

The United States’ policy seems to be one of sincerely trying to assist in the
economic development of the Indian Ocean for the economic betterment of
the region through rational ocean management. However, the credibility of
the United States’ position is somewhat eroded by the development of Diego
Garcia as a naval base, and its reluctance to go along with United Nations
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General Assembly Resolution 2832 (XXVI) of December 1971 on the *Declyr,
tion of the Indian Ocean as a Zone of Peace.” There have been several resoly.
rions since then, culminating in UNGA Resolution 31/88 (XXXI) of December
1976, calling for the “Implementation of the Declaration of the Indian Oceay
as a Zone of Peace.” However, there were recent reporis in the Christian
Science Monitor (e.g., November 10, 1977) that the third part of the new
SALT 1l package may contain a superpower agreement to withdraw naval
forces from the Indian Ocean. If so, this would be a significant step toward
the demilitarization and regionalization of the Indian Ocean.

The future of the IOFC is rather ambiguous at this time. The Indian Ocean
is a broad geographic region, with one of the heaviest coastal populations in
the world, with potentially great fishery resources to help feed the region, but
with enormous economic, technical, cultural, and management problems to
overcome. If this experiment in regional ocean management is to succeed, it
will require continued technical and research assistance from FAQ; continued
financial assistance from UNCP, Canada, Norway, Sweden, Australia, and the
United States: as well as increasing regional cooperation among the coastal
states. In addition, there are still significant problems of pollution, navigation
and superpower involvement that have to be contended with.

Furthermore, migratory species, such as tuna, do not confine themselves
to one region of the world ocean, thereby necessitating interregional cooperation
particularly between the IOFC and the Indo-Pacific Fisheries Councii (IPFC).
Fortunately, there is a close interlocking directorate of the two bodies, so there
seems to be progress in this area as well. Nonetheless, the fisheries outside
national jurisdiction, except for the migratory species, are rather limited in
view of the almost universal extension of 200-mile exclusive economic zones
by most coastal states, which are estimated to encompass as much as 90 percent
of the coastal or nonmigratory species. So in addition to the problems of
vertical regional and interregional integration there are the problems of hori-
zontal national fragmentation’

Therefore, 1 tend to conciude that, without an UNCLOS I!I convention
with strong provisions for regional cooperation, the prospects for the IOFC
seem rather dim, and the trend toward unilateral, national action by coastal
states will probably accelerate.
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Discussion and Questions

John Gamble:  1have been asked by Dr. Pisarev if he might
make a brief comment before I open general discussion and
questioning from the audience.

Viadimir Pisarev.  Recent developments in the legal regime of the oceans
demonstrate that, along with negotiations on the comprehensive law of the sea
treaty within the framework of the United Nations, atternpts are being made
by some countries to abandon the objective of securing the universal agreement
and make the system of international ocean relations subject to arbitrary actions
of some states or groups of states.

The U.S. unilateral legislation on the 200-mile fishing zone could be cited as
an example of such approach, which has already complicated the work of the
UNCLOS I1I. A dangerous trend toward separate solution of international
ocean issues is reflected in U.S. attempts to secure access to the deep seabed
for its companies on the ground of unilateral domestic legislation.

Professor G. Knight thinks that the United States could take the lead in
developing the international law of the sea and that its legislation on marine
matters could serve as a model for other nations. Soviet scientists consider such
an approach unacceptable. U.S. attempts to impose its rules on other states and
the international community might only lead to the impairment of generally
recognized principles of international law. That point of view, by the way, is
shared by many scientists and statemen in the United States, for instance, by
former Secretary of State Kissinger in his address at Montreal in 1975.

Along with actions directed against international cooperation in the elabora-
tion of the law of the sea, other alternatives to the comprehensive treaty
approach are being developed under the pretext of possible failure by the UN
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conference to produce universal convention on the law of the sea. These alter-
natives range from the orthodox and unorthodox alternative approaches,
developed by Professord D. Johnston at the Ninth LSI Annual Conference,
{o acquiescence in other nations’ acts and even the use of force.

Among such alternatives there are some that provide for the making of 3
“package deal” and the conclusion of multiple limited treaties, as well as those
that envisage the development by separate groups of nations of treaties or
agreements, each reflecting a particular predisposition on the issues, without
obtaining broad acceptance outside the group. I share Professor Knight’s
opinion that such an approach could produce a situation prone to conflict,
since there would be differing legal theories operative in the same areas and
with respect to the same resources of the sea.

I think that regionalization of the law of the sea, conceived as one such
modification, would mean that all problems discussed now at the UN Law of
the Sea Conference would be dealt with by groups of states (not necessarily
belonging to the same region) on an arbitrary basis. This kind of regional
diversification would lead toward a pluralistic regime [or the world ocean,
characterized by different levels of rights, obligations, and responsibilities for
the states involved in ocean development. The pluralistic nature of such a
development would create new difficulties among states in the distribution of
rights to ocean wealth: difficulties between states belonging to a given regional
agreement and nonmembers within the same area; between regional groups
or states and amalgamations of countries based on common economic or
political interests; and between different groups of states operating in marine
areas beyond the limits of national jurisdiction.

As for the EEZ areas referred to in the ICNT, regionalization would lead
to the establishment of a great diversity of national laws and would undoubtedly
impede the rational exploitation of these marine regions for both coastal states
and distant-water nations.

In such a situation the developing countries—those that have claimed sover-
eign rights over the living and mineral resources of vast offshore areas and those
that are geographically disadvantaged or landlocked—would enter into a very
complicated system of arrangements among themselves, as well as with the
developed countries, outside the comprehensive, balanced, and generally
recognized framework now being negotiated for the international law of the sea.
Legal uncertainty of this kind would also reduce the developing countries’
prospects of gaining technology, financial assistance, and managerial skills for
mastering the offshore areas and the resources they need.

Thus, the regionalization of the law of the sea conceived as an alternative to
the global approach within the scope of the comprehensive treaty does not help
to achieve the major objectives: reduction of tensions, minimization of potentid
conflict, and the promotion of international cooperation in the peaceful uses of
the world ocean for the benefit of all countries.
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On the other hand, if the regionalization of the law of the sea is seen as a
practical realization of the universal treaty and applied to specific situations,
areas, and participants in the global ocean regime, it could be considered justi-
fied as an approach to some of the current problems of international economic
celations. The basis for legitimate regionalization is to be found in the basic
norms and principles of the UN Charter, and in the understanding that all states
entering into regional agreements would be subject in international law to the
obligations imposed by the comprehensive law of the sea treaty, whatever their
geographic position, the composition of regional groups, and the terms in
which such agreements are drawn up.

John Gamble: 1 would like to make a brief comment, and then take questions
from the floor for the remainder of the session. It seems to me there has not
been very close agreement today on the general usefulness of the regionalism
concept of the Third World. I think that it has been presumed in some quarters
that there is some positive good in regionalism, and I am not sure that what we
have heard today would necessarily support this. It seems the term has been
used in so many different ways that it has lost some of the meaning it might
have for our understanding of the current situation of the developing countries,
Any concept like this has utility only when it bears directly on the real world
situation, and I think we have been using this term in ways so different from
one another that we perhaps do not have a very common understanding of it.
So perhaps one of the best things we could produce from a session like this
would be a better term than regionalism. If we are not comfortable with it, then
one of the more positive things we could do would be to suggest some alterna-
tive that perhaps fits the real world better.

Kazuo Sumi:  Perhaps it would be better to introduce the ICES system into
the Pacific Ocean. Despite the obvious need for international regional coopera-
tion in the field of scientific research, the conservation of living resources, and
the protection of the marine environment, nothing but confusion in the con-
servation and management of living resources is likely to arise out of the
“ownership” provisions of the ICNT, especially from the language of Article
56, which recognizes the coastal state’s “sovereign rights™ to the resources of
the exclusive economic zone. This kind of language allows little hope for the
creation of a new international economic order. According to the ICNT, it
would depend essentially upon the discretion of the coastal state whether
landlocked and geographically disadvantaged states may be admitted to par-
ticipate in the exploitation of the resources within the economic zone of the
neighboring coastal state. On present evidence, most of the developed coastal
states are likely to establish 200-mile zones. For example, I suppose that Dr.
Johnson's country, Canada, has no intention of sharing its resources within
the 200-mile zone with landlocked states. Since there is no such category on
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the Norih American continent, a country like Canada is free to monopolize its
resources completely. As to the conservation and management of living resources,
it is easier to achieve cooperation with the United States, but at present this
kind of cooperation seems to depend on the resolution of ownership and de-
limitation issues in Georges Bank and other boundary areas.

Without solving the problem of distribution of resources, I think it will be
very difficult to achieve international or regional cooperation.

Barbara Johnson: It seems to me you are saying that unless the allocation
question is tied, for instance, to the question of scientific research, you won’t
have successful regional collaboration. In my opinion, the only hope now for
regional organizations, particularly in scientific research, is for them to separate
themselves from the allocation function. I think it is significant the ICES is
surviving today, whereas those other organizations that have become heavily
involved in questions of allocation are in the process of collapsing. What may
happen is that the scientists who have lost their “purity” in the battle over
allocation in the last ten years will be able to go back into forming international
organizations designed only to deal with scientific questions. The allocation side
of management will stay with the national government; the scientists will lose
whatever power they had, but will regain their purity.

Chennat Gopalakrishnan: 1 would like first to make a comment on the pre-
sentation of Dr. Barbara Johnson. She hypothesized that in regions consisting
of economically disparate countries attempts at integration would necessarily
lead to destabilization or some other kind of disruption. We have just concluded
a study of India focusing on different states of India with widely divergent per
capita incomes over a ten-year period. As a result of the green revolution, the
disparity in income among the different states has decreased substantiaily with
no destabilizing effects. If the analogy is extended to a region consisting of a
group of states, it would seem that perhaps it js premature to conclude that
economic integration policy would necessarily lead to disruption and destabiliza-
tion. It could very well lead to greater harmony, if one were to look at the
Indian experience.

Along the same lines, Professor Alexander pointed out that approximately
42 percent of the potential economic zone would accrue to fifteen coastal states.
What is intriguing is the fact that of these fifteen coastal states about six are
major maritime powers and the rest “less developed” coastal states. So in any
scenario of regional integration it is entirely conceivable that there will be at
least one major maritime power and a cluster of less developed coastal states,
which suddenly find themselves in possession of an enormous ocean frontier
waiting to be exploited. It seems to me that some kind of positive collaborative
arrangement is bound to emerge.

[ would also like to comment on the potential role of transnational corpor®
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tions. One of the major problems, as I see it, is the lack of a global code of
conduct with respect to the operations of transnational corporations. In view

of the fact that in any regional configuration there would be 2 major maritime,
perhaps it would be a lot easier to develop a code of corporate conduct within
the framework of the region. Enforcing such a code of conduct would also be
easier within the regional context, because the collective influence of the other
countries would have some kind of enduring impact. Perhaps Dr. Johnson would
like to comment on this.

Barbara Johnson:  With regard to the first point about the success in reducing
disparities among the states of India without causing political tensions, I think
the key has always been in having an appropriate regional economic integration
scheme. The solution is to anticipate the changes in power and economic
strength and introduce compensation at the beginning. That is precisely what
can never be done at the international level. The political leaders are simply

not able to accept the implications of that and take the compensatory measures
at the beginning. It may be, however, that within certain regional settings, this
is not impossible.

As to the potential role of the transnational corporations, [ think you are
quite right that the problem of a code of corporate conduct does touch on the
future of ocean development. It may be more important to accomplish indirectly
rather than directly: in the area of joint ventures, foreign investment, and mar-
keting, rather than through control over the harvesting sector. These indirect
forms of control by developed states are actually harder to control than direct
exploitation. I do not see any future for a code of corporate conduct at a
regional level. It is a problem of global reach, and the only way it can be tackled
is globally.

Odidi Okidi: Tt is just a point of information that | am seeking. Were you
suggesting that FAQ would divorce IOFC from its own structure, if IFOC
should go regional within the Indian Ocean area? Is there any reason why

FAO should not have a field regional office in the form of IOFC, but financed
directly by FAQ, just as most other specialized agencies have their own regional
offices within specific areas?

David Larson:  The question whether the IOFC should be under more
centralized FAO control or decentralized IOFC control has not been resolved.
Thee is still a tension here. Part of the problem is due to the lack of field
research facilities and personnel, compared with what is available at Rome.
Now, it may be that the only way that you are going to develop research
facilities and capable personnel is to decentralize and go to the field. I am not
saying that is the way to go; the trade-offs involved have not really been made
clear. But at this particular point in time, FAO and UNDP in combination
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are underwriting the IOFC for the next three years. There is a feeling that this
kind of relationship may not be continued if the IOFC goes ahead with de-

centralization, and that the organization would have to come up with its own
budget, perhaps in the vicinity of $2% million. This is not an impossible task,

Odidi Okidi: ~What I do not understand is why it would be seen as necessary
for FAO and UNDP to divest in the event of decentralization.

David Larson: 140 not think the IOFC can have it both ways: you can not
have the advantages of centralization, with research capability and financing, as
well as those of decentralization, meaning local autonomy. certainly sympa-
thize with that, but I think there is a feeling that if they do go regional, FAQ
might feel it would be better advised to utilize its resources and personnel in
other areas to get them started. Somebody in the audience may know more
about this than I do.

John Marr:  Mr. Chairman, there seems to be some confusion between the
[ndian Ocean Fishery Commission and the Indian Ocean Program. The Com-
mission is a group of nations that is organized into a commission under the FAQ
Charter. The Indian Ocean Program is an FAQ/UNDP Program financed by
UNDP. First, FAO could not use the money for anything else, even if it wanted;
and second, the Program tends to be a creature of the Commission, and I am
sure if the Commission members decided to locate it in Nairobi, or any place
else in the region, it would be located there.

David Larson:  1f 1 may go back to the previous question, Dr. Nyhart at
MIT has come up with some preliminary figures that I think are interesting.
Something like 90 percent of the nonmigratory species of fish will be within
200 miles and a very substantial amount of the oil resources will also be within
200 miles. What he is trying to establish is whether there is really a significant
amount of resources left over, outside 200-mile limits, other than on the deep
ocean floor.
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Marine Resource Management
in the North Pacific Rim

Chairman
H. Gary Knight
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The subject for this part is “Marine Resource Management in the

North Pacific Rim.” By “marine resources” we include the entire

spectrum of uses of ocean space: minerals, living resources, trans-
portation, environmental protection, and so forth. Naturally it is very difficult,
even for all speakers combined, to cover all these issues, and all the national
and regional interests involved, but 1 hope that none of you will be dissuaded
from raising questions on matters that may not be directly addressed in the
papers. The region encompasses the countries of the North Pacific Rim: the
two Chinas, the two Koreas, Japan, the Soviet Union, the United States, and
Canada.

To open the session this morning we have Dr. Choon-ho Park, who has
already been introduced to you this week, so that I hesitate to go through
another litany of his accomplishments, but perhaps I can merely note that he
obtained his doctorate in public international law from Edinburgh University
and he is now senior research fellow at Harvard Law School. As you heard
last night, hie was elected to membership on the Executive Board of the Law
of the Sea Institute on Sunday. Dr. Park will be followed by Professor Hideo
Takabayashi. Dr. Talabayashi, who is professor of international law at Ryukoku
University, received his legal education, including a doctorate, at Kyoto Uni-
versity. In recent years he has been a fellow at the Woodrow Wilson Interna-
tional Center for Scholars in Washington, D.C., and has been dean of his law
school in Japan. On Sunday he too was elected to the Executive Board of the
Law of the Sea Institute.
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* Chapter Ten

Recent Developments in Marine

Resource Diplomacy in the North
Pacific Region

Choon-ho Park
Harvard University

INTRODUCTION

In the North Pacific Ocean, 200-mile fishery jurisdiction has come
into force in a most dramatic fashion in 1977, for the problems of

fishing rights still remain the major source of controversy over marine resource
development in this region, Among the coastal states, Canada was the first to
adopt a 200-mile fishing zone. This action, which took effect in January 1971,
was not unexpected. However, the same kind of decision by the United States,
announced in April 1976 to take effect in March 1977, gave a decisive impetus
to the trend toward extended coastal state jurisdiction in the North Pacific.
Surprised by what seemed like a second round of the Truman Proclamations,
Japan was still hesitating to accept the United States’ claim when the Soviet
Union provided a further shock by not only recognizing the United States zone
in November 1976, but also deciding to claim a 200-mile fishing zone of its
own the following month. To regulate foreign fishing within its own offshore
water, Japan itself was now forced to adopt precisely the same kind of unilateral
measure that it had previously been so active in opposing. In July 1977 the
limit of Japanese territorial waters was extended {rom three to twelve miles, and
at the same time a 200-mile fishing zone around the Japanese coast was pro-
claimed. North Korea emerged as the fifth 200-miler in the region in August
1977, when it announced its own claim to a 200-mile economic zone. The
North Korean jurisdiction was reinforced with what it calls an exclusive military
boundary zone, which extends roughly fifty miles, on the average, from the
shoreline.

These developments have left China and South Korea out of fashion. Re-
portedly, they too are cautiously moving for a 200-mile extension of jurisdiction,
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if for no other reason than to save face. Geographically, a 200-mile zone is not
necessarily beneficial to them because, in the enclosed seas of Northeast Asia,
the coastal states are all situated within 400 miles of one another, which means
that whenever a coastal state extends its jurisdiction up to 200 miles problems
are certain to arise between adjacent and opposite neighbors.

If South Korea happens to adopt 2 200-mile zone before China -and this is
a possibility ~China would find itself in a rather awkward position. As a self-
styled standard-bearer of the Third World, China has most enthusiastically
campaigned in support of the regime of a 200-mile economic zone, but in its
own region it may turn out 10 be the last to adopt it. Furthermore, to the
extent that a 200-mile zone of jurisdiction proves to be more beneficial to
the major maritime powers—the two SUPErpowers in particular—than to the
majority of the Third World countries, it would appear that China has in fact
campaigned in the interest of the superpowers, whose maritime policy it has
persistently sought 1o denounce.

The controversy over mineral resource development in the region concems
so far only three of the coastal states: namely, China, Japan, and South Korea.
In the Yellow Sea and the East China Sea, the unilateral claims of these states
considerably overlap, because each of them insists on a method of boundary
delimitation that is not acceptable to the others. China relies on the natural-
prolongation principle: Japan on the median-line principle; and South Korea
on the median-line principle vis-d-vis China in the Yellow Sea, and on the
natural-prolongation principle vis-a-vis Japan in the East China Sea. In the
present political circomstances, no multilateral boundary agreement is possible.
When five parties (including North Korea and Taiwan) argue over what would
under normal circumstances require only three, even to bring all of them
together for negotiations becomes nearly impossible.

Without a domestic supply of oil, Japan and South Korea have become so
impatient at China’s patience that they have made a bilateral arrangement to
develop oil from what in their view lies far beyond Chinese jurisdiction in the
East China Sea. Although the joint development pact has been ratified by
both parties, significant obstacles remain to be overcome before Japan and South
Korea can develop oil from the troubled waters of Northeast Asia.

On the nonresource side of maritime jurisdiction in this region, problems of
navigation and protection of the marine environment may also be noted. For
the United States and the Soviet Union, the importance of North Pacific sea-
lane communications for their national security and economic interests does 10t
require elaboration. Japan’s viability as one of the world’s largest economies
depends predominantly on the safety of maritime transportation in the North
Pacific, because it has to import over 600 million tons of raw materials, and
export over 60 million tons of commodities every year, With appropriate
allowance for the difference in scale, what can be said of Japan applies equally
to South Korea. Because of its burgeoning foreign trade, China’s dependence of
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sea transport is also increasing at a rapid pace. Furthermore, for domestic
economic reasons, China must also rely more heavily on coastal shipping than
other major powers in the region.

The problems of passage through straits used for international navigation
are likely to be a potential source of controversey among the coastal states of
the North Pacific region. Japan alone has as many as seventy two straits that
are narrower than twenty four miles, and five of them are used as major routes
by foreign merchant and military vessels. In fact, due to the importance of these
five straits, Japan has, as a provisional measure, had to exempt them from the
application of its claim to a twelve-mile territorial sea. One of the major reasons
for this reservation may be noted with interest. The Japanese people are so
sensitive to nuclear weapons that even the passage through Japanese territorial
waters of foreign military vessels with nuclear weapons would constitute viola-
tion of what is called the “three nonnuclear principles” whereby Japan is not
1o make, hold, or allow nuclear weapons in Japanese territory.

Without a specific limit to its territorial sea, South Korea has been an odd
man out in Northeast Asia, if not in the worid. As in the case of Japan, one of
the major reasons for its reluctance to declare what itis reported to have
prepared, namely, a twelve-mile limit to its territorial sea, is the difficulty of
handling the problems of straits. South Korea is aware of the gravity of security
problems arising from the passage of Chinese, North Korean, and Soviet vessels
through its straits.

With respect to the protection of the North Pacific marine environment,
virtually no arrangements have been made at the regional level. In this region,
there has been no serious accident of international marine pollution to date,
and hence no real need for such arrangements has been felt, The coastal com-
munity consists of developed and developing economies, each of which enter-
tains a different Yevel of pollution consciousness. Even in the enclosed seas of
Northeast Asia, which are more vulnerable to pollution than the rest of the
water space in the region, no multilateral efforts have been made to regulate
poltution hazards from different sources. This is in conlrast 1o what is being
done in other enclosed seas, such as the Baltic Sea, the North Sea, and the
Mediterranean Sea.

With the density of sea traffic and the increase in seabed activities expected
in the future, circumstances will not tolerate such regional inaction indefinitely.
For instance, the Japan-South Korea agreement on joint development of the
continental shelf requires the parties to regulate marine pollution in the area
together. This would require South Korea to institute a marine pollution pre-
vention law, as Japan did in 1970. Since the bilateral agreement could not enter
into force without the enactment of domestic legislation by each party, prepa-
rations are reportedly under way in South Korea for such a law.

As noted earlier, the political climate among the five governments of the
three Northeast Asian states is not conducive to regional cooperation for
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marine pollution control. On the other hand, it has to be pointed out that
pollution problems are ideologically neutral in nature and therefore require
10 be treated likewise. A patch of spilled oil floating around in the middle of
an enclosed sea would not wait for the coastal states to enter into political or
ideological ping-pong games. The refusal of a coastal state to join multilateral
arrangements for political reasons may simply deprive it of whatever benefit
such arrangements may have to offer.

Now I would like to look at some specific developments that have taken

place since 1976.

FISHERY RELATIONS BETWEEN JAPAN
AND OTHER COASTAL STATES

Japan and the United States

Controversy over North Pacific fishing rights between Japan and the United
States dates from the late 1930s, but with the establishment of the United
States 200-mile fishing zone in March 1977, Japanese fishing within 200 miles
of the United States has been placed at the discretion of the United States.
Since no United States fishermen operate within 200 miles of Japan, there can
be no reciprocal arrangements between the two states, insofar as their fisher-
men’s North Pacific operations are concerned. Although the three-party con-
vention of 1952 between Canada, Japan, and the United States is due to be
abrogated in February 1978, Japanese fishing for salmon outside the United
States zone will be regulated by new arrangements that are being negotiated.

Japan’s determination not to abandon salmon fishing in the North Pacific
may be seen from what the Japanese government has planned to do. In the face
of the so-called species approach of the United States, a five-year plan has been
made to promote Japan’s own version of the species approach. Beginning in
1977, salmon would be hatched in much greater quantities for release into the
North Pacific. This would simply mean the use of the high seas as a common
pond in which to farm a particular species. The “national lake” would then
become the “international lake,” but the decade-old controversy over the
migratory range of salmon originating in Japanese and North American rivers
is not likely to fade away.

Japan and the Soviet Union

Japan’s fishery diplomacy with the Soviet Union has been put to a strenuous
test in 1977, and perhaps the worst is yet to come. On a number of points,
Japan erred on the side of optimism, to say the least. First, in 1976 Japan
erroneously thought that, since the Soviet Union was another major fishing
state within 200 miles of the United States, the Soviet Union would not readily
recognize the United States 200-mile fishing zone. From the standpoint of the
Soviet Union, however, part of what it would have to give up within the United
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States zone and elsewhere could be made up for by reducing Japanese catch
within its own zone. Second, when negotiations for Japanese fishing within

the Soviet zone deadlocked in April 1977, Japan intended to enhance its
bargaining position by regulating Soviet fishing within its own zone, and con-
sequently extended its territorial sea from three to twelve miles, and also
proclaimed a 200-mile fishing zone in July 1977. Since Japan catches much
more within the Soviet zone than the Soviet Union catches within the Japanese
zone, the two measures that Japan took as a leverage on the Soviet Union not
only proved to be less effective than Japan had anticipated, but also complicated
the territorial issue over the so-called four Northern Islands. Third, the Soviet
Union was further irritated when, while the fishery negotiations were under way
in Moscow, an important Japanese trade mission visited Peking in late March
1977 to negotiate for long-term Sino-Japanese trade relations. Fourth, the
Japanese government also had internal problems arising from the interdepart-
mental disagreement between the Ministries of Agriculture and Foreign Affairs.

Because of the territorial issue, negotiations in Moscow for an arrangement
to regulate Japanese fishing within the Soviet fishing zone dragged on for
roughly three months (beginning in early March 1977) and resulted in the sign-
ing of a provisional agreement only in late May. In the meantime, more than
7,000 Japanese fishing vessels—the usual number operating within 200 miles of
the Soviet Union—were kept waiting impatiently into the season. Since Japa-
nese and Soviet fishing zones would overlap around the four islands currently
under Soviet control, it was literally a national concern in Japan to ensure,
even at the expense of the catches in the Soviet zone, that nothing in the fishery
agreement would affect Japanese claims to the islands. Consequently, it was
provided in the agreement that nothing in it would change the position of either
party with respect to these problems pending between them. But this provision
was merely a crystal ball designed to reveal exactly what each party wanted
to see. In reality, the islands are under Soviet control, and Japanese fishermen
would have to obtain Soviet permission to operate in the offshore waters of
what Japan regards as its own territory.

The Japan-USSR agreement of May 1977 was matched mutatis mutandis
with the reciprocal USSR-Tapan agreement of August 1977, signed in Tokyo,
to regulate Soviet fishing within 200 miles of Japan. In October 1977, Japan
and the Soviet Union agreed to extend until the end of 1978 these two provi-
sional agreements, which would otherwise expire at the end of 1977. In the
meantime, the two states have agreed to negotiate for a long-term fishery
agreement—an arrangement they would need in any event, because the North-
west Pacific Fisheries Convention they signed in 1956 is to be abrogated in
April 1978. On balance, Japan is no doubt right in thinking that, after four
months of negotiations under excruciating circumstances, nothing has been
settled. The two states will simply continue to conduct fishery negotiations
every spring, a cumbersome process that they have been following for the
past two decades.
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Japan and North Korea

When the 200-mile economic zone of North Korea came into force on
August 1,1977,2 military boundary zone was also proclaimed in order “to
reliably safeguard the economic sea zone and firmly defend the national
interests and sovereignty of the country.” The military zone would extend
to fifty miles in the Sea of Japan, and in the Yellow Sea to the outer limit
of the North Korean economic Zone, which ends at the median line with
China. From the fact that the North Korean military zone is similar and ad-
jacent to what China has maintained in the name of a military warning zone
since 1950, and that the Soviet Union enclosed the Peter the Great Bay in
1957 with a 108-mile straight baseline, North Korea would appear to have
relied on Chinese practice in the Yellow Sea and on Soviet practice in the Sea
of Japan. In fact, the line that North Korea is reported to have drawn in the
Sea of Japan is also roughly 100 miles out, though the waters enclosed would
hardly meet even the most elastic definition of a bay.

Japan was so concerned about the future of its fishing within the North
Korean economic and military zones that a private delegation which included
ten members of the Diet, visited North Korea 10 negotiate fishery problems.
As a result, a provisional agreement was signed in early September 1977,
whereby (pending conclusion of a nongovernmental agreement—the two
parties have no diplomatic relations) Japanese fishing vessels would continue
to operate within the North Korean economic zone but outside its military
zone.

with respect to the exclusivity of the North Korean military zone, it may
be noted with interest that the proclamation excludes foreign fishing vessels
from the category of shipping to be regulated within the zone. At first, this
was misinterpreted by Japanese negotiators, who were stunned to learn from
the North Koreans that foreign fishing in a military zone was out of the question
from the beginning.

Now North Korea is pressing the Japanese government to endorse this private
fishery arrangement, and South Korea is watching the development closely. By
virtue of the Japan-South Korea fishery agreement of 1965, which allows
Sapanese fishing outside the twelve-mile fishing zone of South Korea, Japan
catches twice as much in the South Korea zone as in the North Korean zone.
Should Japan accept the North Korean request, South Korea would retaliate
by abrogating the outdated fishery agreement of 1965 and declaring a 200-
mile fishing zone. It should also be noted that for these reasons Japan has not
applied its 200-mile fishing zone legislation to China and South Korea, in the
hope of delaying the inevitable: the establishment of 200-mile fishing zones by
its iwo important fishing neighbors.
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CONTINENTAL SHELF ISSUES IN
NORTHEAST ASIA

Japan and South Korea have been frustrated by the difficulty of reaching
agreement on the continental shelf boundaries between themselves as well as
with China. Out of impatience, Japan and South Korea signed a joint develop-
ment pact in January 1974 whereby the surface boundary issue would be put
gside so that they would proceed to develop the mineral resources from the
seabed together.

South Korea ratified the agreement in December 1974, and has been pressing
Japan to do the same. Japan was concerned not only about Chinese objections
but also about the fact that the agreed area is situated entitely on its side of the
median line. Obviously, in the course of the negotiations that began in late
1972 Japan was rather reluctant to yield to the prospect of an emerging 200-
mile regime. It was not until June 1977 that the Japanese Diet ratified the
pact, but by means of a procedural manipulation. Under Japanese parliamentary
procedures, Lower House approval is sufficient for the ratification of a treaty,
provided that the Diet remains in session for a minimum of thirty days beyond
such approval. In May 1977, the Diet had to extend its session in any event to
ratify the Japan-USSR fishery agreement, and the extension automatically
effected the ratification of the Japan-South Korea shelf pact.

However, the instrument of ratification has not yet been exchanged, because
of a procedural obstacle. Japan has no seabed mining law, without which
mining rights specified in the joint development pact cannot be granted, and
opponents of the pact would seek to delay passage of the ad hoc measures
drafted by the government.

Aside from these procedural obstacles, an important point should be noted
with respect to the Japanese position. Since Japan has agreed with South Korea
to develop jointly what is situated on the Japanese side of the median line, it
will be difficult for Japan to press on China the median-ine principle in the
same area of the sea.
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Commentary

Regional Cooperation in Marine
Resource Management in the
North Pacific

Hideo Takabayashi
Ryukoku University

The year 1977 marks a historic turning point in the management of

marine resources. In the North Pacific region, a sudden change has

occurred since the beginning of this year. Canada, the United States,
the Soviet Union, and Japan, all countries facing the North Pacific rim, extended
their fishery jurisdiction out to 200 miles from the shore. This new framework
of coastal fishery management immediately replaced the traditional fishery
regimes administered by international organizations.

In order to discuss the present situation of the North Pacific, we should look
at each of the national enactments and the treaties relating to the fisheries, but
since the Canadian, American and Russian legislation is familiar to the partici-
pants at this conference, I shall confine myself to speaking briefly about the
recent Japanese legislation.

The Japanese law establishing the 200-mile fishing zone is essentially a
provisional measure pending the outcome of the Law of the Sea Conference.
Yapan claims jurisdiction over fishing activities within the 200-mile zone. This
law specifically stipulates in Article 2(3) that in exercising its jurisdiction
“Japan shall respect the recommendations relating to the conservation and
management of fishery resources of international organizations of which Japan
is a member.” Foreigners are required to obtain permission from the Japanese
Minister of Agriculture and Forestry to take any fish in the zone, except for
those fish that belong to the category of highly migratory species. In granting
permission, the minister must be satisfied that the proposed activity will con-
form with “an international agreement or other arrangements,” with prescribed
catch limits, and with “other criteria prescribed by Cabinet Order” (Article 7(1).
Catch limits shall be decided not only on the basis of Japanese and foreign
fishing activity within the Japanese zone but also with respect to Japanesé
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fishing activity in waters adjacent to foreign countries. Similarly, the minister
may reduce or remit fishing fees charged to a foreigner applying to fish in the
Japanese zone in circumstances where his own state has agreed to reduce or
remit fees charged to a Japanese applying to fish in the zone of that foreign
state. A person who has contravened the law is punishable by a fine not to
exceed ten million yen (equivalent to $37,000 to $40,000 depending upon the
fluctuation of foreign exchange rates), and any catch, vessel, and fishing gear
used by the offender may be confiscated, but no imprisonment shall be imposed.

At present, Japan has not established the 200-mile zone along her north-
western coasts to the west of the line of meridian 135°E. longitude, where the
coasts border the Sea of Japan and the East China Sea. The reason is that the
Republic of Korea and the People’s Republic of China have not yet established
200-mile zones, and the high seas fishery agreements with them are operating
satisfactorily. In addition, both the Koreans and the Chinese are able to continue
their fishing within the Japanese zone, as Japan declared by a Cabinet Order
based on Article 14 that the fishermen of both countries are exempted from
Articles 5 to 11 of the law.

Japan is so anxious to secure contractual settlements of fishery matters with
other states that Article 16 expressly stipulates the supremacy of fishery treaty
provisions over the provisions of this law. With respect to the management of
highly migratory and anadromous species, this law anticipates fishery regulation
through appropriate international organizations. Therefore, if an agreement
establishing a regional management system for such species should be negotiated,
Japan would be able to join and implement the system without amending this
law.

A major portion of the North Pacific, one of the most productive fishing
ground of the world, has now been divided into four zones of national juris-
diction as a consequence of the legislation of Japan, Canada, the United States,
and the Soviet Union. In addition, for the regulation of the fishing activities
of these four nations in these national zones, a network of bilateral fishery
agreements between them has been concluded. But it should be noted that the
scope of management authority exercised by these four states, as expressed
in these enactments and agreements, is not identical.

All four states claim fishery management authority over: all coastal species
within the 200-mile zone, all anadromous species that spawn in their fresh
water, and all sedentary species on their continental shelves. But with respect
to highly migratory species within the »00-mile zone, while some states expressly
exclude them from their competence, others seem to include them in the
category of coastal species. Especially in circumstances where the coastal species
in one state’s zone migrate to the neighboring zones, the cooperation of the
adjoining states for the effective conservation of such species would be neces-
sary, as provided for in the U.S.-Canadian agreement.

Under the traditional regime, an international fishery commission established
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by treaty was entrusted with two important functions: scientific research and
the formulation of fishery regulations. The measures so adopted were generally
enforced by the contracling parties against their own nationals. Now, under

the new regime, circumstances have completely changed. Each coastal state

will exercise exclusive jurisdiction over all fishing in the offshore waters, deter-
mining unilaterally the allowable catch, the capacity to harvest, and the alloca-
tion of surplus to foreigners. Thus, the coastal state has an exclusive competence
to manage and enforce conservation measures formulated by itself, and if the
available scientific evidence is inaccurate, then overfishing or underexploitation
of resources might occut, which would adversely affect the resource manage-
ment of neighboring states.

It is important in this regard that both the U.S.-Soviet and the U.S.-Japanese
agreements provide for international cooperation in the conduct of scientific
research and in the collection of fishery data on a continuous basis. I think this
kind of cooperation should be extended to cover the whole migratory range of
certain species and involve all states concerned within that range. Despite the
coastal state's sovereign rights to the resources in the zone, a regional body of a
scientific character could be established, provided its function is limited to the
scientific assessment of the status of stocks and the recommendation of the
allowable catch. it may also be desirable to assign to such a body the functiom
of conciliation between member states.

I agree with Dr. Park that no multilateral agreement on fishing in the Yellow
Sea and East China Sea is foreseeable in the near future. But despite continuing
tension in the region, it may not be impossible to establish some kind of techni-
cal, nonpolitical cooperation among the littoral states—Japan, China, Taiwan,
South Korea, and North Korea—in an effort to secure some degree of rational
management of the fishery resources. Normal diplomatic relations do exist, after
all, between some of these states: hetween China and Japan, Japan and South
Korea, South Korea and Taiwan, and North Korea and China. If similar manage-
ment arrangements could be negotiated within these four bilateral relationships,
it is not impossible that they could have multiple effects similar to those that
might be desired under 1 multilateral agreement on the same subject.

In conclusion, I should like 10 emphasize my belief that the management
of fishery resources should be based on objective criteria, impartially applied,
in order to secure a sufficient supply of protein from the sea for the ever-
increasing world popuiation, and that regional cooperation for the optimem
utilization of these resources should be promoted in the interests of mankind
as a whole,
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Discussion and Questions

Gary Knighr:  Thaok you, Dr. Park and Professor Takabayashi,

for your stimulating presentations. We are well placed to have a

general exchange of views and questions directed at the panelists.
Perhaps Dr. Kolodkin would speak first.

Anatoly Kolodkin: 1 have a question for Dr. Takabayashi. What is your
personal approach to the right-of-transit passage through the straits that are

used now for international navigation? I mean not all coastal straits close to the
Japanese coast, but only the four or five main straits. Do you recognize that the
provisions of the future convention, for example Articles 37 and 38 of the ICNT,
will also cover this situation, so that *“all ships and aircraft enjoy the right-of-
transit passage, which shall not be impeded,” on the assumption that transit
passage means the exercise of the freedom of navigation and overflight “solely
for the purpose of continuous and expeditious transit of the strait?”

Hideo Takabayashi:  Japan’s recent law on the territorial sea provides that
the provision of Article | (the extension of the breadth of the territorial sea to
twelve miles) shall not apply to the Soya Strait, the Tsugaru Strait, the eastern
channel of the Tsushima Strait, the western channel of the Tsushima Strait, and
the Osumi Strait. This provision means that Japan has extended her territorial
sea to twelve miles, but that exceptions are made in the case of international
straits that are very important for international shipping. These five straits, each
of them connecting high seas to high seas, are in areas where the breadth of the
territorial sea is still limited to three miles. Therefore, these straits still keep
their legal status as high sea routes, hecause Japan is very anxious about the right
of passage through straits. Japanese law reflects this position for the time being,
until the conclusion of UNCLOS 111.
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Choung-il Chee: 1 would like to make a couple of reflections on the remark
made by the gentlemen from the Soviet Union. I am inclined to subscribe to his
view, stated earlier, that there is no really substantive law concerning the EEZ
and the fishery zone. (This is my personal opinion based on the 1974 Fisheries
Case and others.) Such zones are not really legally valid yet, whatever measures
the coastal state may undertake, because the issue is not yet settled, but the
impact of unilateral action is harmful to other states. This provisional measure
taken by the Soviet Union is a case in point.

One finds that South Korea has been fishing in high seas areas in the Okhotsk
Sea to the point that the pollack catch almost exceeded 400,000 tons. Yet since
this 1976 decree we have been thrown out of that area. Now, the South Kcrean
government apparently tried to negotiate with the Soviet Union and was refused.
So the Korean fishing fleet turned to the American side of the North Pacific,
where a 200-mile zone has also come into effect. The U.S. government has
allocated to the South Korean government a quota of only 85,000 tons. The
result is that this 200-mile zone has done very grave damage to the deep-sea
fishing interests of Korea. Because of its high nutritional value, South Korea
relies heavily on the supply of fish. Of the entire supply of protein for South
Koreans, 79 percent consists of fish protein. The yearly fish consumption of
poilack alone is 200,000 tons. So with the 85,000 tons allocated to us by the
United States, we are still short by 115,000 tons. It is not the selling of fish
we are concerned with, but the eating. With the emergence of the 200-mile zone,
our fishermen are being chased out of areas that they have been fishing in for
ten years or more. Until these new concepts become established in international
law, these actions are just political actions that violate the rights of other states.
The ICNT contains provisions concerning the rights of noncoastal states that
have been fishing in certain coastal areas, but at the moment these provisions
are generally being ignored, and serious damage to these interests is being
done.

Odidi Okidi:  In response to the comment about the usefulness of the 200-
mile economic zone, | just wanted to say that the concept originated, I believe,
in the 1971 Celombo session of the Asian-African Legal Consultative Com-
mittee, and was meant by the developing countries to be one way of safe-
guarding their coastal interests in marine resources, just in case the impending
Law of the Sea Conference failed to establish an international regime that
would provide for the special interests of the developing countries. Now,
Koreans, Russians, Japanese, and Taiwanese have been fishing in the Indian
Ocean since the late 1940s, but more so in the early 1950s. Is this practice
supposed to give them a “historic right” to the fishery resources off the coast
of East Africa? How long can that be allowed to go on in the interest of pro-
tecting the economic interests of these distant fishing countries? I personally
think that in the absence of an international regime that would regulate and
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exploit the resources to the advantage of the countries that do not have the
capability to do so themselves, the coastal states (and I am referring particularly
10 the developing countries) should have the right to regulate the resources, so
that the fisheries are not depleted before those states become capable of ex-
ploiting the resources themselves. There is one hitch: they may be incapable

of enforcing the regulations. But although that problem remains, surely we

have gone beyond the point of arguing that long-distance fishermen have
established certain historical rights in international law that carnot be abrogated
by new rules, such as those embodied in the EEZ. I think that it would be
wrong for us to leave this session with a view that the EEZ is a misfit in the
development of contemporary international law.

Kazuo Sumi: 1 would like to put two questions to Dr. Kolodkin. I completely
agree with him that, at the present time, there is no international law of the
econoric zone. There is only a political practice, especially by developed
coastal states in the North Pacific Ocean (the United States, Canada, Soviet
Union, and Japan), and 1 deplore the establishment of 200-mile fishery zones
without waiting for the final outcome of the Law of the Sea Conference. 1
appreciate the six Socialist countries’ proposal submitted at the Caracas session,
because it laid down that the determination of allowable catch or harvesting
capacity by the coastal states must be reviewed by a regional fishery commision.
Does the Soviet Union still maintain such a position? What do you think of the
position of the landlocked and geographically disadvantaged states with respect
to the economic zone, since they do not admit the exclusive rights of the

coastal states and are now proposing a regional economic zone?

Anatoly Kolodkin:  With respect to the first question: if 1 am not mistaken,
we are in agreement with all the provisions of the ICNT, including its provisions
on the economic zone and fishery matters. We are in favor of the provision that
when the coastal state is unable to catch all the fish in its zone, the traditional
fishing countries retain the right to continue the fishing in the zone. It seems

to me that this approach is quite satisfactory, at least for my country, although
Ido not know about the other Socialist countries. On the second question, the
provisions of this text on the regional economic zone are also satisfactory for us.

Barbarg Johnson: 1 was wondering if Dr. Park thought that Japan was
seriously altering its policy on international fishing and building its own fisheries
on 2 basis of national self-sufficiency and through aquaculture, and whether
these two trends are going to be equally important? Is there a real move away
from international fishing, replacing it with simply a national fishery?

Choon-ho Park:  This five-year plan set up by the Minister of Agriculture is,
as 1 understand, still in the making. Professor Takabayashi tells me thatit is



152 Marine Resource Management in the North Pacific Rim

stili in a preliminary stage. From the standpoint of the law of the sea, the
hatching of salmon in mass quantities to be released in the Pacific would not
really settle the problem. The use of the high seas as an international pond

for salmon farming would raise much the same problem in the new law of the
sea as were raised before by international fishing in the high seas under the old
law of the sea.

Gary Knight:  The second panel this morning moves further east, to the
Northeast Pacific region, and especially to the waters lying off the western

coast of North America. Of the two papers we shall hear, one is by an American
and the other by 4 Canadian. The first deals with fishery matters, and the
second with problems of environmental protection.

As many of you know, Ambassador McKernan held the top fishery position
in the U.S, State Department for many years and was a key negotiator at
UNCLOS 11 as well as in a number of bilateral and regional forums. He is
now director of the Institute of Marine Studies at the University of Washington,
and in the last year he has been closely associated with the Northwest Regional
Fishery Council.

The second paper is by Dr. James Kingham, director of the Environmental
Emergencies Branch of the Environmental Protection Service in the Canadian
federal Departruent of Fisheries and Environment in Ottawa. Previously he
served in the International Ocean Affairs Division of that agency and played an
important role in the development of Canadian ocean dumping control policy
and legislation, In the last four years he has been a senior marine science adviser
to the Canadian delegation at UNCLOS IIL.

Our first speaker would have been Ambassador McKernan, but unfortunately
he has been unavoidably detained at the final hour. Professor Williamn T. Burke,
also of the University of Washington, has very kindly offered to read his col-
league’s paper. Professor Burke has been a prominent and distinguished par-
ticipant in the affairs of this institute since its inception, and is a member of its
executive board. A prolific and insightful writer, he is probably, if not certainly,
the foremost legal authority on the law of the sea in the United States.



* Chapter Eleven

Foreign Fisheries in the United States
Zone, with Special Reference to the
Northeastern Pacific Ocean

Donald L. McKernan
University of Washington
(presented by William T. Burke)

In 1945 foreign fishermen caught almost nothing off the coast of the

United States; by 1973 their catch was about 3.5 million metric

tons. Conservation action taken through various international con-
ventions and bilateral agreements, plus some smaller caiches from overfished
stocks, reduced the foreign catch by about half a million tons during the next
three years (1974-1976). Then, in 1977, the first year of implementation of
the Fishery Conversation and Management Act, the foreign allocation under the
act was set at 2.1 million metric tons. The biggest reductions were aimed at
species under increasing demand by the United States fishermen (that is, black
cod and tanner crab on the Pacific coast and off Alaska, and Atlantic squids
and herring on the Atlantic coast), or at species that were considered over-
fished, or both. Examples of this latter category are Alaskan pollack in the
Bering Sea, Pacific Ocean perch in the Gulf of Alaska, and the Atlantic herring
of Mid-Atiantic and New England.

Within the United States several authorities viewed the passage of the
Fishery Conservation and Management Act as an important and potentially
favorable step toward improved management of fisheries of our coast, and
as an equally favorable move toward developing a larger American fishing
mndustry. But others in this country are not at all certain that the new national
fishery management regime is in the broad public interest. Professor Giulio
Pontecorvo believes that the inclusion of fishermen or their representatives
on the regional fishery councils, with the responsibility to prepare fishery
management plans, is tantamount to putting the fox in charge of the chicken
coop, and, in this instance, with the consumer, rather than the farmer, poorer
as a result,
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While the total fish catch of some twenty to twenty-five nations fishing
off the United States coast has declined from a high annual catch of about
3.5 million metric tons to about 2.1 million in 1977, the catch of several species
of fish and shellfish of prime importance to the United States has dropped
even more, probably exceeding SO percent. A significant part of the decline in
foreign allocation of catch came about because the biological assessment of the
status of many of the stocks showed the stocks to be averfished. Overfishing in
this sense means fishing at such a level of effort as to reduce the size of the stock
below the level of abundance where it will, on the average, produce the maxi-
mum sustainable biological yield. The law requires the achievement, also, of an
optimum yield from the fisheries. This has, thus far, resulted in a reductien of
the total allowable annual catch (TAC) and the foreign allocation, especially
in those cases where the United States fishermen shared the catch with foreign
fishermen. For example, the foreign catch of Alaskan pollack in the Bering Sea
has been about 1.5 million metric tons. United States scientists believe the stock
can on the average sustain a production of about 1.1 million metric tons. On the
other hand, there is some evidence that the current equilibrium yield is about
a million metric tons, meaning that the stock is slightly overfished. The North
Pacific Regional Fishery Council has recommended a foreign aflocation of
950,000 metric tons. In this instance, the expected U.S. catch is expected to
be zero.

The North Pacific Council has also recommended the total exclusion of the
Japanese from the stocks of the largest of the two species of tanner crab fished
by the United States and Japanese fishermen in the Bering Sea. It is confidently
expected that the expanding U.S. fishery in 1978 will take all of the optimum
yield set for the stock. The optimum yield is set quite conservatively; that is,
it permits practically all the male crabs (only male crabs are harvested) to mate
at least one¢ season, and thus the optimum yield (set at about 50,000 tons for
this species) may be only one-half to two-thirds of a safe, maximum biological
yield.

In the first case cited, that of the Bering Sea pollack stock, fereign scientists
would claim that the stock is capable of yielding 1.5 million metric tons. With re-
spect to the tanner crab, the Japanese claim that there is no justification for set-
ting the optimum yield so low, and that they should be permitted to continue to
fish at their traditional level of about 10,000 to 12,000 tons along with the
increased United States fleet.

1 would like now to speak about some emerging problems for foreign fishing
under the Fishery Conservation and Management Act (FCMA). Foreign fisher-
men have complained about the sharp reductions in total allowable catch of
some species of fish, Two factors have affected those reductions. First, the
FCMA requires that the basis for determining the surplus of stock available for
allocation to foreign vessels will be that part of the optimum yvield not harvested
by United States fishing vessels. In the past the basis for allocation of catch
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among nations fishing common stocks of fish in shared waters, such as the
ICNAF area, was most often the so-called maximum sustainable yield. Even

in these instances the total allowable catches allocated among the nations
often exceeded the annual biological surplus because of the nature of the
bargaining process. Now, it must come as a shock to many distant water fishing
nations that a single authority, the United States, requires under national law
the achievernent of fish stock levels somewhat above those that will produce
the average maximum biological yield applying the *‘optimum yield” concept.
Thus, a different, much more stringent, and even subjective standard is being
applied for conservation purposes. Optimmum yield may be defined as the
amount of fish that will provide the greatest overall benefit to the nation (the
United States), with particular reference to food production and recreational
opportunities, and that is prescribed as such on the basis of maximum sustain-
able yield from such a fishery as modified by any relevant economiic, social, or
ecological factors.

Second, the law provides that the foreign allocation is that portion of the
catch that will not be harvested by U.S. fishing vessels; but the regional fishery
management coucils’ views of the growth of the U.S. fisheries have so far not
always been realistic, and when the domestic allowable catch is set beyond the
likely domestic catch, the foreign catch is further reduced. Some council
members have advocated further reductions in the foreign allocations, especially
where U.S. fishing capacity is very large. They reason that with reduced foreign
catches markets will be available for greater United States catches, That may
or may not be the case. In the first place, the United States fleet may not be
able to catch the fish and market it at the same price as the foreign competition,
ard the market may not be able to absorb higher prices. Furthermore, the
market may be uniquely developed by a foreign nation or company, and they
may not be willing or able to substitute U.S.caught fish in that market, Beyond
that, it is difficult to interpret the FCMA as permitting the U.S. government
1o withhold foreign allocation on the speculation that such action will increase
the U.S. catch during the next year. Foreign fishermen have been having diffi-
culty understanding the U.S. fishing regulations. The regulations are complicated
and include procedures quite unique and cumbersome. Procedures for report-
ing and handling incidental catch and prohibited species are all giving the
foreign fleets difficuity.

The recent arrest of a Polish vessel off New England is a case in point. The
vessel had caught prohibited species and a few of the allowed species over 2
period supposedly prolonged in time by gear and power difficulties. Several of
the federal agencies felt that the vessel should have been seized. The State
Pepartment and White House ordered it released on the basis of extenuating
circumstances. The New England Council considered the government’s action
quite contrary to the law and said so in a letter from the executive director
of the council to the secretary of state. The captain of the vessel was cited,
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and civil penalties are being assessed by the United States government.

On the other hand, foreign fishermen have complained that excessive fines
of up to $250,000 have been assessed them for possession of fifteen or twenty
prohibited species of fish or shellfish aboard the fishing vessel. It would appear
that there have been excesses on both sides. On the whole, however, enforce-
ment of the 200-mile fishery zone has been excellent and foreign fishiermen
are for the most part complying with U.S. laws and regulations. Most certainly,
enforcement of the new fishery law has resulted in better control, more knowl-
edge about the foreign catch of fish off the United States coust, including a
more precise breakdown by species of the catch than has ever occurred before,
even though the national management system has not yet beenin operation
a year, There is no question that control of fishing and compliance with fishing
regulations are vastly improved. The transition to the 200-mile zone thus appears
to be well understood and accepted by foreign fishing fleets, with relatively few
cases of failure to comply with procedures.

Some new and unique business arrangements have been developed as a restrlt
of the new law. Foreign fishing enterprises ltave entered into joint ventures with
American companies. These take many forms,—but the new type that has caused
the most concern is one suggested for the North Pacific, which proposes to
license or permit foreign processing vessels within the fishing zone, but outside
the three-mile territorial sea, where fish would be purchased from American
fishermen. Two such ventures are under consideration on the Pacific coast
off the coast of Alaska. One such venture is between an American company
located at Bellingham, Washington, and a Soviet government fishing enterprise.
The other is between a Republic of Korea fishing company and an American
firm located in Anchorage, Alaska. The U.S.-USSR joint venture would purchase
Pacific hake from U.S. fishermen and process the hake on the Soviet processing
vessel into frozen blocks; other products might also be produced. According to
company officials, the frozen hake would most likely be transporied to a
Soviet port or to another foreign port in Canada or Mexico, and transshipped
to the United States. It would also involve supplying the Soviet fishing fleet
with fuel and supplies from Pacific Northwest ports. The U.S.-Korean joint
venture would involve a Korean factory ship operating in the Gulf of Alaska,
purchasing Alaskan pollack and other groundfish from U.S. fishermen. Frozen
poltack blocks and frozen gutted pollack would be the chief products. The
frozen gutted pollack would be sold on the Korean market and the blocks
would be shipped from Korea to U.S. markets.

Obijections have been raised to both of these enterprises. On the one hand,
land-based fish processors claim the floating processors have an unfair economic
advantage, and will diminish the opportunity for the development of the shore-
pased U.S. groundfish processing industry by unfairly competing for the catch
of the limited number of domestic fishing vessels. This is particularly important
in Alaska, where there are few vessels economically capable of trawling for
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poliack, Some fishermen also object to the joint venture concept. They wouid
prefer to see the development of shore-based processing and, furthermore,
object to the importation of the product into the United States after processing.
They believe that a more stable. permanent market for their catch will grow

out of the development of land-based processors. Other fishermen, locking
closely at the economics of fishing certain species of groundfish (especially
Alaska pollack in the Gulf of Alaska), have concluded that it would be un-
economical for American fishermen to {ish low-valued species such as pollack
unless there is a floating processing plant, either foreign or domestic, located
virtually on the fishing grounds. Many of these fishermen, moreoever, are not
confident that it would be profitable for the U.S. shore-based processing plants
to handle Alaskan poliack or Pacific hake. They believe some of the opposition
of the U.S. processars is designed to prevent competition for their fish and

will result in Jower fish prices being paid to them for their catch. Because of

the large, but not unanimous, opposition from the producing and processing
sectors of the local industry, both the Northwest and the North Pacitic Regional
Fisheries Councils have thus far recommended against issuing permits during
1977 and 1978 for such joint ventures. Both Councils indicate they intend to
review conditions during the 1978 fishing season. Until either shore-based
plants or American-owned and -operated floating processing plants are developed
to provide a market for hake and Alaskan pollack from American fishermen, it
appears unlikely that joint venture operations of these kinds with foreign
companies will be looked at more favorably.

Now, some comments about the 1977 fishing season. If the foreign fisheries
off Alaska are any indication, foreign fishing efforts off the U.S. coast through
the first eight months of 1977 have declined. Off Alaska there was a drop of
more than 25 percent. The sighting of Japanese fishing boats declined by only
7 percent, but Sovict sightings declined by 62 percent. Both Korean and
Taiwanese vessels dropped by some 80 percent. As to the catches by foreign
vessels off Alaska during this same period, only 37 percent of the foreign
allocation of 1.6 million tons has been taken in the first eight months, leaving
63 percent to he caught in the remaining four months. Obviously, some re-
organization was necessary within the foreign fleet; but the large dropsin the
sizes of the Soviet, Korean, and Taiwanese foreign fleets and their relatively low
catches during the first eight months of the year lead one to wonder why there
was such a delayed start. It does not seem reasonable to assume the fishing
season is normally skewed to the later months of the year. It seems more likely
the slow start under the 200-mile rule is occasioned by a purposeful reexamina-
tion of fishing strategy to be carried out in the face of the extended fishery
jurisdiction.

Where do we stand now? Even though foreign fishermen were permitted to
take about 2.1 million metric tons of fish within the U.S. fishing conservation
zone, of which about 70 percent was from the North Pacific Ocean, there was
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considerable dissatisfaction by foreign governments over the initial unilateral
action by the United States in extending its fishing limits to 200 miles, and

also over the implementation of control by the United States. The major
complaint appeared to be that the U.S. assertion of jurisdiction over a 200-
mile fishery zone was premature, and a violation of international law. The
reaction of distant-water fishing states was typified in the statement by the
Consul-General Sonc Uchida of the Japanese Consul-General’s Office in Seattle
in January 1977, just prior to the implementation of foreign fishing regulations
on March 1, 1977: “The Japanese government still does not admit the legality
of the 200-mile fishery zones. However, after the enactment of that law by the
U.S., many other important countries followed suit. It may not be too far away
that the 200-mile fishery zone will be admitted as part of international law,
but until then Japan cannot help opposing such unilateral action which wouid
hurt Japan very much.” His prediction was correct. During 1976 and 1977
many nations extended their fishing limits, including Canada, the USSK,
countries of the European Economic Community, as well as Mexico, and even
Japan. Japan’s move was clearly a necessary counter to the extension of juris-
diction by the USSR. The Soviet fishing fleet has since claimed very large
traditional catches of fish in excess of 500,000 metric tons within the Japanese
200-mile zone and the two nations have been negotiating fishing rights within
each other’s fishing zone during most of 1977.

The problems are just beginning. What happens to the International North
Pacific Convention or the Northwest Pacific Fishery Convention between the
U.S.5.R. and Japan? In light of provisions of the new U.S. law, and the cbvious
moves of the USSR to curtail Japanese fishing of Asian stocks of salmon, the
Japanese high-seas satmon fishery is in jeopardy. If the Japanese are to be
permitted to continue to fish for salmon, even salmon of Asian origin, within
the U.S. 200-mile zone, the Fishery Conservation and Management Act of the
United States will require amendment, or a new convention will be necessary.
This is but one example of foreseeable problems. New institutions in the North
Pacific Ocean are necessary to take ihe place of the old. These will be different
in nature from existing international fishing institutions. Past conventions had
an overriding, stated objective of conservation, even though in some cases
participants had less obvious goals. The new arrangements will stress coordina-
tion of statistics and cooperation in research activities as the coastal states
assert tighter control over the regulation of the fisheries. With respect to the
Northeastern Pacific Ocean in the fishing zone off the United States, foreign
fishing will continue for the foreseeable future. It is inconceivable that the
U.S. fisheries in that area and markets for many groundfish species will expand
at a rate that will fully utilize such resources as AJaskan pollack and the several
species of flounders. On the other hand, foreign fishing for salmon of North
American origin, the incidental catch of halibut, and the catch of species such
as black cod, Pacific Ocean perch, true cod, and at least the larger of the two
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species of tanner crabs, will be reduced to virtually nothing within a very few
years. The future of U.S. fisheries for Pacific hake, some flounders, and the
smaller and very abundant species of tanner crab found in the northern Bering
Sea is admittedly somewhat less certain,

We are witnessing a historic and important transition in world fishery manage-
ment. In the North Pacific Basin, there are definite winners and losers. The
United States is a very big winner, gaining the exclusive authority over one of
the very rich areas of the world ocean. Canada and the USSR may be net
winners, but both will suffer some losses in their fisheries off the coast of the
United States. The USSR will recover much of that loss by reduction in foreign
fishing off the Pacific coast of the USSR. Japan, Korea, and Taiwan are major
Josers with severe curtaiiment of their fisheries off the coast of the USSR, the
United States, and Canada. How they will accommodate these losses is as yet
unclear. Obviously it is in the long-range interest of all North Pacific fishing
countries to work together to mitigate as much as possible the problems of
the losers and to think more clearly than has been the case so far about long-
range fishery arrangements between the Pacific Rim countries. These new
arrangements will have as their goals the improvement of our knowledge of
the fishery resources, and must also insure the full use of the fishery resources
of the region.






* Chapter Twelve

Marine Resource Management in the
North Pacific Rim and Problems of
Environmental Protection

D. James Kingham
Fisheries and Environment
Canada

The problem of environmental protection in the Northeast Pacific

was not nearly so serious a few years ago as it is now. Difficulties

in oil supply from the Middle East combined with the discovery of
profitable reserves in Prudhoe Bay, Alaska, have put unprecedented pressure on
the west coast marine environment. At this moment on the west coast of
Canada there is a public inquiry on the need for, and siting of, an oil port or
terminal in British Columbia. Public sensitivity is great on the west coast, not
only to protect the fisheries but also to protect the shoreline, and yet at this
point the Canadian situation is one in which no general environmental protec-
tion law exists. Instead, we use the Fisheries Act in most instances, along with
the Canada Shipping Act, to prevent operational vessel discharges, and the
Ocean Dumping Control Act to regulate dumping activities at sea. Now, with
the memory of oil spills on the east coast still fresh in our minds, the threat
of serious pollution on the west coast of North America seems larger than ever.

I remember so vividly the debate of a few years back in the Marine Environ-
ment Protection Committee on proposals for retrofitting segregated ballast
tanks (SBT) on existing oil tankers. The idea was dismissed by many delegations
as 100 expensive and cumbersome, and it was supported by few. But now,
partly because of the rash of accidents on the East Coast, some very powerful
delegations are pushing the SBT concept at IMCO. What if they fail?
According to the ICNT, coastal states may only take steps in design, con-

struction, equipment, and manning that conform to generally accepted inter-
national standards. But what if Canada and the United States agree to decide
what types of tankers can bring oil from Alaska to the “Lower 487" Does
that make it a “‘generally accepted international standard™? Could we enforce
it? I do not offer answers to these questions, but I think these are questions
that have to be asked and answered.
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I am not one of the “patchwork quilt™ advocates, who argue that granting
coastal states the power to set such regulations will result in such a maze of
regulations that it will make ship operations impossible. I disagree with that
argument for two reasons: first, a lot of the pollution prevention equipment is
of an “add-on™ nature; and second, our Canada-U.S. experience with sewage
regulations on ships in the Great Lakes has not to our knowledge had any
deleterious effect on shipping in that area. In practice, the shipbuilder would
simply design his vessel to meet the most stringent standards of the areas for
which it is intended. Let’s face it, Pacific Rim countries, which depend so
heavily on shipping, are not going to set regulations that will prevent ships
from continuing to trade with them. The need for the most stringent regulations
possible on oil tankers is obvious, when one observes that the number of cil
spills increased alarmingly over the past few years. If the projections are valid,
We cdn expect to see more than three quarters of 2 million tons of oil spilled
into coastal waters by 1984

When we turn to the environmental effects of resource exploitation, there
dre two activities likely to be of particular importance in the Northeast Pacific:
oil exploitation and manganese nodule exploitation. We have seen examples
of the damage that can result from offshore oil exploitation. A recent example
is the Ekofisk blowout in the North Sea. Of greater importance, in the context
of this Conference, is the Santa Barbara spill of a few years ago. We have been
through many “‘crises” in water pollution in the last decade—mercury, phosphate,
cadmium, DDT, PCB, and so on. In most cases, our awareness that a problem
existed depended on our ability to measure extremely low concentrations of
pollutants. By the time we could detect mercury at the parts-per-billion level,
it was fairly widely spread through the water environment. Now, without
wanting to sound apocalyptic about it, I think we should have great concern
about the release of crude oil into the marine environment. Crude oil is made up
of thousands of components. Many of these seem to disappear~but how can
they really disappear in a relatively closed biosphere? Until we know what the
perssistent components are, where they go, and what effect they have on bio-
sphere, we cannot adopt a complacent attitude toward them.

The ICNT says that states, in cooperation with competent internationat
organizations, or acting through a diplomatic conference, shall develop rules
and reguiations to prevent pollution resulting from the exploitation of seabed
resources. | suggest that this task is one that need not, and should not, await
the final outcome of UNCLOS . It is a task that should begin right now and
could be developed on a regional basis in both the Northeast and Northwest
Pzcific regions. | understand that UNEP has already begun to look at the
problem,

Similarly, the exploitation of manganese nodules poses certain threats 1o the
marine environment because of the risk of spreading very fine sediment particles
throughout the water column, increasing turbidity, decreasing photosynthetic
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activity, and affecting the gills of fish. Although this is not a Northeast Pacific
problem, it is certainly a North Pacitic problem, and one that would benefit
from regional, if not global, norms and standards before mining begins.

The use of the oceans as dumping grounds for wastes is another activity that
seerms to call for regional cooperation in the Northeast Pacific. This activity
is covered by the London Dumping Convention in 1972, to which both the
Enited States and Canada are parties. Although the areas to which the conven-
tion applies were not spelled out in that text, it is obvious from the ICNT
that the consensus view at UNCLOS 111 is that coastal states shall regulate
dumping in their territorial sea, economic zone, or out to the edge of the
continental shelf or margin. Because pollution is even more wide ranging
than fish migration, the desirability of regional cooperation in this area is
quite obvious. The powers of dispersion in the biosphere are so great that with
each breath you take, you probably breathe in at least one molecule of air
breathed by Aristotle. Similarly, improper dumping of wastes into the waters
off one Pacific Rim country will have an effect on the waters of other Pacific
Rim countries.

One area not specifically addressed in the ICNT, but highly amenable to
regional cooperation, is that of marine environmental emergency clean-up.
For the Northeast Pacific, Canada and the United States have signed a joint
contingency plan to provide for the most effective response possible 1o 2
pollution incident, using the resources of both countries.

Finally, there must be regional cooperation with respect to marine scientific
research. This is called for in the ICNT, and it already exists in the Northeast
Pacific. Indeed, it exists right across the Pacific as well.

In the cases I have cited, regionalism is not intended to take the place of a
glebal convention, but rather to supplement it. In my view, we would be wise
1o think of those regional steps that can and should be taken now in support
of the provisions of the ICNT that deal with the preservation of the marine
environment.



&

Discussion and Questions

Ross Thornwood:  In talking about the preservation of the

marine environment, 1 think we have a great deal to learn from the

overexploitation and imminent extinction of the whales. As Tecently
as three years ago, there were thought to be 800 orca whales from Alaska to
Morthern California, Now there are only 2060 at most, consisting of eight or nine
families. Washington, British Columbia, Alaska, and the United States have now
made the taking of orcas illegal, because they are getting very close to species
extinction, The International Whaling Commission, which is even older than
the Law of the Seg Conference—something like 35 years now—was supposed to
manage the whale so it could become a permanent resource for generations to
corme. What the IWC actually did was just the opposite: it “managed’” the
exploitation to the point of extinction, species after species, so that now all
the great whales are very near extinction. For instance, the blue whale was
nearly extinct some fifteen years before the IWC decided to do anything about
i, Maybe the whale is gone now; we do not know. That is why we would like
10 stop the killing of these whales for at least ten years. But if the whale is gone,
we have 1o 11y to apply this fragic lesson to all living things in the ocean. We
must change some of our old ideas. because they are not working in the New
World anvmore. Let us learn from that and have some international cooperation
topreserve these species,

fee Aberson; 1 am sympathetic with some of the things said by the previous
speaker, but we have 1o make decisions on fact and not on fantasy. If the facts
on the status of the orca are us bad as he alleges, then I am surprised. The studies
that were made in the Northeastern Pacific dealt with the stocks of whales that
were essentially confined to the area from the Strait of Georgia to Southeastern
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Alaska, There is no evidence that that particular stock is anywhere near extinc-
uon. In fact, it isin a very healthy state, but the surplus provided by that stock
ks uch less than some people have perceived. In addition, orca is in worldwide
distribution and has been almost unexploited on a global basis, except for its
exploitation by the Norwegians and Japanese (at a very low rate). There are
much better examples of overexploitation of whales.

I wish that Professor McKernan were here, because he has fallen into the
usual mistake that most people make in talking about surpluses—a mistake that
is causing many problems in the international arena. This mistake is in thinking
that when the equilibrium yield of a stock has fallen below the maximuin sus-
1ainable yield of the population, then in essence the stock has been overfished.
[n essense, the equilibrium yield of stock is always below maximum sustainable
yield, whether it is underfished or overfished. It is just a matter of under-
standing the models. Unless you are looking at a substantial base of additional
data, it has nothing to do with overfishing. The problem is that people are
talking about reducing the yield to the lower levels because the equilibrium
yield has fallen below the maximum sustainable yield. If a stock is properly
managed, it should always be in consonance with what is happening in nature.
The yield may be somewhat above or somewhat below the maximum sustain-
able yield, but many other factors have 10 be taken into account in the strategy
of management. “Mismanagement” would be a better description for what is
going on at the regional council levels in the United States at the present time.

Kazuo Sumi: 1 would like to ask Dr. Kingham a question. The first manage-
ment system in the North Pacific Ocean was characterized by a complex network
of ad hoc bilateral or trilateral agreements covering certain species over certain
areas. | think a new philosophy must be introduced in order to achicve the
purpose of conservation of living resources and the protection of the marine
environment. First, all parts within the marine ecosystem interact with each
vther. Since all life is interdependent, any change that seriously interferes

with any living system can have a major impact on life as a whole. Second, from
now on large-scale economic projects—such as the extraction of oil and natural
gas and the exploitation of the manganese nodules—will be introduced into

the aceans and multiple uses of ocean space in the North Pacific Ocean will be
intensified. So we must assess the impact of multiple uses on the productivity
of the fishery resources. 1 think that in order to maintain the health of the
ocean we must adopt some kind of mechanism, such as the environmenial
impact assessment techniques. [ agree with Dr. Kingham in calling for the
adoption of a comprehensive and integrated approach, but what kind of
institutional framework in the North Pacific Ocean is he thinking of?

James Kingham:  Irecognize the interdependence in the ecosystem and the
deleterious effect that could arise from large-scale economic projects. Not only
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in the ocean environment, but in our land environment as well, we have this
kind of environmental impact assessment process in both Canada and the
United States. Although it is in very different forms in the two countries, the
objective is the same: to find out the effect. As far as the Northeastern Pacific
is concerned —for both coasts of North America for that matter—whenever a
project is proposed in one country that could have a serious effect on the
environment (and therefore fisheries) of the other country, there are extensive
bilateral consultations and negotiations. There is no advance, established, formal
framework: it arises on a case-by-case basis. For example, recently there was a
proposal for exploratory drilling in the Davis Strait between Greenland and
Baffin Island on the northeastern coast and we had extensive negotiations with
the Danes on safety procedures, on responsibility and liability provisions, and
on baseline environmental studies. 1 do not think the problem needs compre-
hensive procedures to be established in advance. I think we have to deal with it
on an issue-by -issue basis.

Francis Christy- Having been out of the country, I would like to get some:
information of a factual nature, or some opinions, on what is taking place in
the United States, and I will ask these of Professor Burke. First, what is the
current view in the United States with regard to the definition of “histofic
rights"? I understand the European Commission has not accepted such rights
as a valid principle, and Australia and New Zealand consider them to be any-
thing over 100 years. What is the U.S. position at the moment? Second, is there
any chance of amendment to the FCMA with regard to sovereignty or control
over tuna resources? Third, has there been any litigation brought by some
other foreign countries with regard to the implementation of the FCMA?

William Burke:  1am not aware of any pending amendment at this stage. [
do not believe there has been any litigation brought by any foreign government
or company over the implementation of the act. There has been litigation about
foreign fishing undes the FCMA,, but the litigant in this case was a state of the
United States, which complained that the optimum yield figure for herring in
the Georges Bank was set too high and that the quota that was permitted for
foreign fishing was excessive. That challenge eventually lost.

Ciary Knight:  On the tuna exception question and the possibility of eliminat-
ing it, [ can add that the Gulf of Mexico Regional Fisheries Council has strongly
recommended its deletion. We have a particular problem down there that
involves the ong-line tuna fishing fleet of Japan and their incidental catch of
billfish, which has caused considerable concern among the recreational fishery
in the Gulf. It has been temporarily resolved by an informal accommodation
between the Council and the group representing the distant water commercial
fishing industry of Japan, whereby they have a greed to certain procedures with
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respect to billfish that would enable them to survive. For that reason, there is a
great deal of sentiment for eliminating the tuna exception.

Michae! Hardy:  Since the question of historic rights has come up several
times, | think it would be helpful to set out the matter in the context in which
we now find ourselves. The doctrine of historic rights was developed when
fishing limits were relatively restricted, normally three to twelve miles. The
present limits are now 200 miles and it is of the essence of the change that has
occurred that the coastal state has sovereign or exclusive rights over the living
resources within those limits. This approach, which has been accepted in state
practice, is incompatible with the maintenance of historic rights as such by
other states. T do not know of any country that has extended its limits subject
to the historic rights of other states, apart from cases where particular treaty
regimes, normally relating to local fishing near the frontier, have been kept

in place. Thus the criterion of historic rights no longer applies, or is no longer
sccepted, as a title of right, but is merely a ground on which the other state
may seek to persuade the coastal state to allow it to continue fishing. To put
the matter round the other way, the factor of traditional fishing patterns is an
element that the coastal state may itself take into consideration—and indeed,
in order to maintain good relations with the states concerned, is quite likely to
do so -but without normally being under an obligation in this respect. That is
one of the consequences of the changes that have taken place in the nature of
fishing arrangements, and I think it largely answers the issue raised by Francis
Christy.

Cerl Christol: 1 would like to get clarification from Mr. Kingham on the
process of arriving at decisions. I may have misunderstood the gist of his remarks,
but 1 gather that with respect to his example of cleanup plans for spills in the
Northeast Atlantic, this would be appropriately resolved by bilateral arrange-
ments between the United States and Canada, i.e., that insofar as tanker stan-
dards were concerned between the two countries, this would be suitable for
bilateral arrangements, although reference was made to IMCO with the expecta-
tion that bilateral arrangements would be at a higher level of performance than
the IMCO standards. With respect to the mining of manganese nodules and the
environmental consequences, the suggestion was made that possibly a regional
entity would be the proper authority to effect decisions. But then when refer-
ence was made to the conirol over the conservation of the fisheries off the

west coast of the United States and Canada, the response was that this might
be sesolved unilaterally. | wonder what the rationale is for the different types
of approaches to these problems.

James Kingham:  1am not sure that I stated how the question of the con-
servation of fisheries management would be resolved, because that would be
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the area in which I possess the least expertise. We have a group of fishery
experts here with sound scientific credentials and past experience in developing
the management scheme in much the same way the United States has.

Albert Koers:  1have a factual question. | am aware that at this moment
renegotiations are taking place over the Inter-American Tropical Tunz Com-
mission, but 1 would like to know if there are any other renegotiations of multi-
lateral fishery conventions going on right now? One reason 1 have for asking

this question is that ] think that even within the 200-mile zone there is a need
to continue scientific cooperation, and, in the North Atlantic at least, we have
managed to maintain that cooperation both in the new ICNAF as well as the
new NEAFC negotiations, but what of the situation in the North Pacific?

William T. Burke:  The INPFC is now being renegotiated, and the United
States and Canada are discussing their bilateral problems with respect to the
Pacific coast salmon fisheries.

Lee Alverson: Al three of the commissions in the North Pacific are re-
evaluating the situation in the aftermath of the 200-mile legislation.



* Part V

Problems of Ocean Management
in Southeast Asia

Chairman
John E. Bardach
University of Hawaii

Southeast Asia is recognized by geographers, even by writess of

geography books, as a legitimate region. In fact, it is such a large

region that for the purpose of our discussion on regionalism and
regional arrangements in the oceans it is probably too large. It extends in an east-
west direction from Burma to Papau New Guinea and in a north-south direction
from Vietnam to the southern coasts of the Indonesian islands. Its geographic
extent and heterogeneity make it unlikely to give rise to regional arrangements
as s whole. Nevertheless, there are several areas and several problems in the
realms of marine affairs and ocean law in Southeast Asia that could well be, or
should be, considered on a regional basis. In fact, there are more of them than
we can consider today. We shall deal only with two of those, either nascent or
potential, regional problems. The first concerns environmental issues and ocean
transportation: in essence, with the Straits of Malacca and Singapore (which is
the second busiest ocean route in the world). The second will deal with fisheries
in Southeast Asia where, perhaps more than in most other parts of the world,
fish are the main protein staple.

Let me now introduce to you the participants in the first part of this after-
noon’s program. First is our principal speaker, Professor Danusaputro from the
University of Padjadjarian in Bandung, who will talk about environmental issues
and ocean transportation in Southeast Asia, with particular reference to the
Straits of Malacca. This paper is co-authored by Dr. Mochtar Kusumaatmadja,
who regrets not being able 1o be here, but has recently been appointed Acting
Foreign Minister of Indonesia. The first commentator will be Dr. Julian Gresser
of the University of Hawaii Law School, an expert in environmental law ard
Japanese law, who is adviser to various national and international agencies on
environmental affairs. He will be followed by Mr. Shelley Mark, who is well

169



170 Problems of Ocean Management in Southeast Asia

known to most of us in Hawaii, a place he left not so long ago to go to larger
playing fields. Mr. Mark is with the Environmental Protection Agency in Wash-
ington, D.C. The fourth speaker will be Professor Paul Alexander of the Depart-
ment of Anthropology at the University of Sidney, who is a long-time specialist
in local community issues in Southeast Asia. The final commentator will be Dr.
Guy Pauker of the Rand Corporation, an Asian expert of long standing. He also
worked for some years at the Environmental Laboratory of Cal Tech, so he not
only has socio-political but also factual expertise in the area.



* Chapter Thirteen

Elements of an Environmental Policy
and Navigational Scheme for Southeast
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INTRODUCTION

The Eleventh Annual Conference of the Law of the Sea Institute has

taken as the basis for its discussions the assumption that “however
successful the currently convened Third UN Conference on the Law of the Sea
may be in producing a Law of the Sea treaty for eventua! ratification, it is prob-
able that many-—-perhaps most —nations are now ready to consider altemative
patterns of agreement which might produce results at once more immediate and
more particularized than those expected from UNCLOS HIL.” Further, these dis-
cussions should be “devoted to exploring the current viability of regionalization
with respect to the most pressing legal and marine issues, and the extent to which
regional agreement might complement and enhance the prospects for broad
international agreement through UNCLOS.”!

It is within the context of this search for a regional approach to specific prob-
lemns that the main thrust of this paper is directed. 1t is a well-established recop-
nition of the environmental approach that, because of the “oneness™ of the
human environment, even the most local environmental problem must be seen
both globally and from the point of view of its long-term consequences.

On the other hand it is also a recognized fact that the world is heterogenecus,
both in its natural environmental features and its patterns of man-made environ-
mental development. Because of this heterogeneity, very few environmental
problems can have uniform “global solutions.” The existence of dissimilarity in
both the natural and human environments requires us to scarch for a differen-
tiated approach to the emerging problems.

Even those environmental problems that may have “global solutions,” like
those of pollution and its effects on climate, while they need to be recognized
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“internationally,” can only be solved effectively by action at the nationg] o
regional level > ’

Natural environmental systems are not perfect. and neither are human
organizations in encountering environmental problems. At most, the envirop.
mental sciences can attempt to state what can and cannot be done, and to pre-
dict the outcome of alternative human actions. But in the end, only politica] wij
can ensure that any one particular human action will be implemented.

It is, therefore, the fundamental aim of every environmental policy to develop
such a political will, both at the national and international level. In the present
international system, in which the nation-state still constitutes the principal
actor, it is always very difficult to get the political will mobilized unless it has
been developed nationally and possibly through cooperation at the regional
level.?

The satisfaction of man’s basic needs, and the development of communities
to satisfy social aspirations, will demand a growing amount of energy and natural
resources. This demand will depend not only on “population growth™ but also
on the “mode of life,” and on the “style and pattern of development” adopted,
which vary substantially from country to country ang from region to region. In
tackling the problem of management of the environment in a given region (such
as Southeast Asia), the first need is to assess the present state of the environ-
mental conditions and to evaluate the alternative patterns of management: what
each would cost in terms of capital and human effort, and how far each altera-
tive would provide the optimum benefit.*

Methods of environmental survey and evaluation, leading to predictive models,
may be provided by the results of the programs conducted by international
organizations, such as Man and Biosphere (MAB) of UNESCQ, 10C, FAD, UNEP,
IMCQ, and UNCLOS III. Part of this work may lead to the development of
simple, comparable, and widely useful indicators, but because the world is heter-
ogeneous, a degree of specialization and particularization is inevitable. This
evidence again emphasizes the paramount importance of national and regional
approaches in dealing with management problems of the environment, as itlus-
trated in Southeast Asia.

THE SOUTHEAST ASIA REGION

Geographical Position and Significance

It has been observed by Lewis M. Alexander that there are no such things as
“natural” or self-determined regions. Rather, aregion is *““an intelectual concept.
an entity for the purposes of thought, created by the selection of certain features
that are relevant to an arcal interest or problem and by the disregard for all
features that are considered to be irrelevant.’’®

These observations are fully applicable to the Southeast Asia region. The term
“Southeast Asia” came into general usage only during the last two years of World
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war 1. The name was probably influenced by the creation of the “South East
Asia Command” (SEAC) under Lord Louis Mountbatten in response to the
Japanese strategic concept of “‘Greater East Asia War.”® After the war Southeast
Asia became a geographical concept of a more general character, adapting itself
to the political development of the regions as it emerged as an arca chiefly in-
jabited by newly independent states.

Southeast Asia today is the generally accepted designation for the area south
of the Fastern Himalayan ranges, stretching from the Bay of Bengal and the
Indian Ocean in the west and in the south to the Pacific Ocean in the east and
southeast. It lies south of the Tropic of Cancer, while its archipelagoes spread
eastwards from the Asiatic continent as far as the island of Irian (New Guinea).
The archipelagoes “melt away’ eastwards into the island groups of the West-
centeal Pacific. The northern limit of Southeast Asia extends beyond the Tropic
of Cancer to the southern political boundaries of China, and farther east its
southeastern limit is formed by the political boundaries of Papua, New Guinea,
and Australia, while its western limit extends along the political boundaries of
S¢ Lanka, India, and Bangladesh.

By this definition, Southeast Asia, with its off-lying archipelago, sprawls
asymmetrically across the Equator, like a sword pointed toward the south. It
covers an area just short of 1,500 miles in radius from a point off the mouth of
the Mekong River, a region comparable to the whole area of the European region
with its seas north of the African coast.

Southeast Asia’s geographical significance lies in the fact that it consists of
two different components, the western part of which is characterized pre-
dominantly by its land element, while in its eastern part the water (sea) element
largely prevails, Its total water areais about three times its land area, thereby
characterizing the unique contour and content of its natural environment.”

With almost 70 percent of its space consisting of marine areas, the Southeast
Asia region is politically divided into ten developing countries: Burma, Thailand,
Laos, Kampuchea (Khmer), Vietnam, Malaysia, Singapore, Indonesia, Brunei,
and the Philippines. All capital cities of these ten Southeast Asian countries are
near the sea, except Kvala Lumpur (Malaysia) and Vientiane (Laos). Two big
archipelagic states accentuate the most prominent feature of the Southeast Asia
region: Indonesia, consisting of 13.667 islands and islets, and the Philippines,
comprising 8,730 islands.

The Southeast Asian Marine Environment

The geographical situation of Southeast Asia gives the region 4 geo-strategical
importance. It lies between two continents (Asia and Ausiralia) and betweentwo
oceans (the Indian and the Pacific). Accordingly the Southeast Asian marine
environment, in particular, occupies 2 “crosstoads” position of global signifi-
cance. Moreover, the socio-political sensitivity of the region is heightened by the
existence of different races, cultures, religions, outlooks, and usages.”
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Three physical features, the Sunda Platform, the Sahul Shelf, and an up-
cropping of young mountain arcs fringing and lying between the platform and
the shelf, constitute the chicf physical characteristics of the Southeast Asian
marine environment. Accordingly, the latter can be subdivided, according to
depth. into these three areas: the shallow seas of the Sunda Shelf: the shallow
seas of the Sahul Shelf; and the Austro-asiatic “mediterranean’ basins between
the Sunda Platform and the Sahul Shel{, which is subdivided by islands.

The festouns of mountains that enfold the Sunda chains and the Sahul shelves
provide much scope for theories about mountain-building processes in which
these mountains in many cases rise steeply from the flood of the Indian and
Pacific Qceans to a height at some points of over 15.000 feet above sealevel. In
other localities the greater part of the mountain system is below sea level and
only its topmost points emerge as strings of islands, complicating the passage
throughout the Southeast Asian seas.”

Notwithstanding the many crucial dangers of passage through its seas, the sea-
ways of Southeast Asiz provide the shortest link between the two world oceans.
The safety and continuity of Southeast Asian marine communications affect the
interests of international navigation, both in peace and in war. The area is strate-
gically significant because the seaways of Southeast Asia constitute a natural
passage for navies seeking access from the Pacific to the Indian Oceans and back,
particularly through the Straits of Malacca and Singapore. !¢

The South China Sea is similar to the Mediterranean in dimension and strategic
position. The length of the Mediterranean is 2,300 miles, while the distance from
Jakarta to Hong Kong in the South China Sea is some 2,100 miles. The Straits of
Gibralter and the southern end of the Straits of Malacca are each eight miles
wide. By contrast, the southeast entrance to the South China Sea is by the Bashi
Channel and Luzon Straits, measuring 220 miles between Luzon and Taiwan.

Within the South China Sea, channels of navigation are clear: but the shallow-
ness of its waters in the Straits of Malaccs and Singapore and the Java Sea make
navigation difficult for very large crude carriers (VLCCs) that are now being used
in the area.

The Southesst Asian seas not only serve as a vital instrument to international
navigation. they also constitute the greatest environmental resource and eco-
nomic asset of Southeast Asia, which must increasingly consider environmental
protection together with the development of its trade within and outside the
region. Many ships bring cargoes from other countries, and export the products
of Southeas! Asia to any country that has a port. The ships that call are not only
those that have business in either of the great oceans. It is in this fact that
Singapore’s importance lies, as it develops industries related to the sea: ship-
building, ship repairing, ship servicing and handling, and the exploitation of sub-
marine vil and minerals. The largest tanker afloat has berthed in her waters; her
port is being provided with dock facilities for containerized ships; today docks
for ships up t0 400,000 tons are under consideration; and within the last two
years Singapore’s own shipping line has bought its first ten oceangoing ships.!’
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Of more immediate and dircct interest to the great maritime powers is the
importance of the Southeast Asia seas as a channel of transit. About 90 percent
of Japan's oil comes from the Persian Gulf through the Indian Ocean, the
Straits of Malacca and Singapore, the South China Sea, and the East Asian
waters. The USSR s ships pass through these waters in transit from the Black
Sea to Viadivostok. As the USSR and the Eastern European countries build up
their merchant fleets, they are increasingly involved in Southeast Asia. Early in
1969, Bulgaria announced the opening of a sea service from Vama to Singapore.
Almost 200 major shipping lines from fifty-three countries call at the port of
Singapore, which has become the greatest tan ker port and oil transshipment
center in Asia.

U.S. merchant fleet and naval power have been developed in line with the
American interest in the Asia and Pacific area. After 1943, access by sea tem-
porarily revived the colonial link, but the ability to bring men and materials by
sea did not help the old empires regain their former colonies. At present, the
significance of Southeast Asia for the United States lies in the importance of
this region and its seas as an area of transit connecting the Indian and Pacific
Oceans.

The coexistence of political and economic interests of the great powers with
the common interests of the peoples of Southeast Asia in the peace and environ-
mental protection of the region is a measure of the centrality, compiexity,
and community of the environmental problems of the region, which necessarily
require balanced arrangement and regulation.

These factors make the task of “marine environmental protection’ more dif-
ficult for the countries of Southeast Asia, because an acceptable environmental
protection policy and definition of “‘environmental profection purposes” would
have 1o be created within the framework of a viable economy adjusted to the
new opportunities and requirements of a technological world. The arrangement
must also be mindful of the revolution of rising expectations, particularly for a
harmony of classes and communalities and a creative climate of cooperation.
This requires a maximum degree of involvement of the members of each nation
in Southeast Asia, placing communication and mobilization of goodwill and
understanding at a premium. as they affect the basic stuff of human needs.

These are the complicated environmental problems of the Southeast Asian
marine environment created by geography and history. The problems are cur-
rently compounded by the increasing density of marine traffic through the vital
Straits of Malacca and Singapore, particularly after the reopening of the Suez
Canal and the emergence of mammoth tankers.

The Straits of Malacca and Singapore Environment
Multi-straits structure.'* The Straits of Malacca and Singapore stretch be-

tween the Indonesian island of Sumatra and West Malaysia to the east and
between the Riouw archipelago and Singapore 10 the south. The straits separate
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the Malay Peninsula and the Indonesian island of Sumnatra, and connect the
Indian Ocean to the South China Sea. They are the sea tink between latitudes
6°N and 1°N from the Indian Ocean to Singapore Straits and the South Ching
Sea.

The Malacca Straits are a funnel-shaped waterway. Its width varies from thyee
miles at its narrowest passage near Singapore island to 300 miles at its widest,
near the northwestern entrance between Sabang and the Kra isthmus. The
southern portion of the straits is quite narrow. The channel is only twenty-one
miles wide between Aruah Island and the coast of Sumatra and has a length of
about twenty miles. Southward of the adjacent islands of Medang and Rupat, the
straits have an average width of thirty miles, but northward of them the breadin
is about forty miles from shore to shore. The narrow part of the area between
Medang and the Malayan shore varies from twenty to twenty-five miles in width
over a distance of about fourteen miles. Between Tanjong Tohor on the Malayan
Coast, and the Tanjong Parit, the northern extremity of Bengkalis island off
Sumatra coast, the fairway narrows to a width of less than twenty-six miles over
a distance of about eleven miles, The width is only 8.4 miles between Karimun
island and Pulau Kukub at the southwestern tip of Malaysia. The straits at their
narrowest passage, near Singapore island, are only three miles wide.

The Malacca Straits include a tremendous sea area from the northwestern-
most entrance between Pulau Perak (Perak lIsland) and Diamond Point to the
southeasternmost entrance between Tahan Datok (Mount Datok) and Tanjong
Pergam (Pergam Coast). In this zone there are at least three strait groups tra-
ditionally used for navigation by the coastal states. Accordingly, “Malacca
Straits™ is a collective term for many straits or strait groups, among which the
Singapore Straits hold the key to the whole straits area.

Narrowness and Shallowness of the Straits. Among the strait groups in this
area, nearly all key straits are of marginal breadth. The maximal breadth of the
strait zone is 126 miles, while the minimal breadth is only 3.2 miles. Many of
the straits are narrower than twenty-four miles, a distance narrower than the
combined breadth of the territorial seas of the territorial states: Indonesia and
Malaysia.

At different places the Malacca Straits are quite shallow. A hydrographic
survey conducted jointly by Japan, Indonesia, Malaysia, and Singapore in 1970
noted that in the 330 sq. km” of the Philip Channel surveyed, thirty-seven
points were found to be less than twenty-three meters deep. The Straits are up
to twenty-four fathoms deep westward of the Aruah Islands, but only between
three and scven fathoms deep southward of these islands. Within about thirteen
miles of the Aruah Island, the fairway has depths of sixteen to twenty fathoms.
Near the Aruah Island and the southern end of North Sands, there is a place
called: “One Fathom Bank.” Southward, there is a dangerous three and three-

fourths fathom patch. The width of the navigable channel here is about four
miles,
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The straits vary from nine and one-half fathoms to over thirty between
Medang Islands and Cape Rachado. There is, however, a dangerous shoal with
wo and one-half fathoms of water over it near the middle. Between Tanjong
Tohor on the Malaysian coast, and Tanjong Parit, the northeastern extreme of
Bengkalis (Indonesia), the depth varies from thirteen to twenty-six fathoms.
Near the middle of the channel is Long Bank, which is only three fathoms deep.
There are similar banks, some even shallower, between Long Bank and the
islands close to Sumatra.
Tide and Currents.!> The tides of the Malacca Straits are modified seasonally
by winds that practically reverse through the year. The tides from the Indian
Ocean progress eastward along the Malacca Straits. The straits are full of rocks,
dangerous reefs and crosscurrents. The waters of the straits are calm, equaton-
ally warm, and placid as they flow. These are the natural physical characteristics
of the straits of Malacca and Singaporc-which constitute the sea link between the
[ndian Ocean, South China Sea, and the Pacific Ocean. With the opening of the
Suez Canal in 1869, the dominant trade route from Europe to the Far East
shifted from the “Cape Town/Sunda Straits” route to the “Suez/Malacca
Straits” route. As trade and navigation between Asian countries and Africa, or
petween the Far East and the Western world grow, the importance of the
Straits of Malacca and Singapore will increase day by day, and with it the posi-
tion and role of Southeast Asia will also develop.

THE PRINCIPLES OF ENVIRONMENTAL POLICY IN
THE STRAITS OF MALACCA AND SINGAPORE

Environmental Protection

The traditional formulation of the international law of the sea is derived from
aworld that has passed: the time of empires. In that world power was based
upon ships of war and ships of commerce, and their freedom to sail the oceans.
The axion of empire was the right to trade, the right of access 1o raw materials
and to the markets on which the power and wealth of the industrialized coun-
tries were based: and this implied the right of access by sea. Free trade meant
“unencumbered trade”; freedom of the seas was intended to secure “uninter-
rupted sea routes.” Each was complementary to the other.'? These principles
reflected the interests shared by the great powers rather than those of the sub-
ordinate nations, and the interests or needs of the great powers were defined in
legal rights. The major difficulties arising from these principles tended to focus
not on the high seas but on the narrow and most convenient passageways be-
tween oceans, such as the Straits of Gibraltar and the Dardanelies, leading into
the Mediterranean, the Suez Canal between the Atlantic and Indian Oceans, the
Caribbean and the Panama Canal between the Atlantic and Pacific Oceans, and
the Straits of Malacca and Singapore between the Pacific and Indian Oceans.
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The old order of the seas assumed that the dominant rale of the oceans was
“channel of communications.” But the oceans are also a source of wealth in
food and raw materials found in the sea, on the seabed. and in the subsoil. The
concept of the sea as a source of wealth suggests that the sea is a source of
national wealth similar to the land. New nations that are comparatively deprived
of land-based resources are naturally induced to seek to redress the balance in
seabed resources and at the same time to prevent a widening of the gap in
wealth that would result from further harvesting of the fruits of the sea by the
great powers, if unchecked by national boundaries. For coastal (nonmaritime)
states, the right of transit is neithier absolute nor dominant, but conditional and
relative to other maritime interests of higher importance, specifically that of
protection of the marine environment against damage caused by pollution in
order to preserve it for succeeding generations.

The right of transit by traditional methods of navigation was presumed to be
harmless. It was, therefore, guaranteed on the high seas, and in territorial waters
it was secured by the doctrine of innocent passage. The freedom of navigation
evolved as one of the most important freedoms of the seas as a result of the
competing claims in the seventeenth century between the Dutch and English, oz
the one hand, and the Portuguese and Spanish, on the other. At that time free-
dom of navigation presented no danger to the marine environment because of
the small number of vessels, the limited tonnage involved, and the use of wind
as the sole source of power. The picture has increasingly changed over the years
by the introduction of new means of propulsion: first the steam turbine, and
later odl-burning engines, The tremendous increase in the number and size of
vessels since the end of the Second World War has brought into question the
acceptability of the traditional, unrestricted, freedom of navigation. Recently,
this traditional freedom has incurred serious objections, particularly because of
the increasing visibility and rising incidence of oil spillages inflicting serious
damage on the marine environment and its resources. This problem has even
Caused some today to challenge the established doctrine of innocent passage.

Vessel pollution arises in various ways, accidental and deliberation. Among
the latter type, the most common sources are the discharge of ballast and the
washing of tanks by oil tankers. One estimate suggests that about 40 percent of
the total amount (approximately 2,500,000 tons) of il discharged into the
ocean each year comes from these sources. The demand for strict controls over
deliberate discharge and for improvement in construction standards, as well as
requirements for modern equipment and fittings, can be expected to grow in
the future.

As long as normal vessel operation was considered harmless, the coastal
States were always required to have specific reasons to suspend innocent passage.
Yet neither the historical development of this tradition nor its incorporation i
the 1958 Convention on the Territorial Sea and Continguous Zone has led to an
acceptable definition of innocent passage. As long as the passage did not threaten
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the peace, order, and safety of the coastal state, it was normally considered to be
innocent. But now, with the increasing danger of sea pollution, it does seem
apparent that the classical concept of innocent passage 1 no longer acceptable.
This particular freedom of the seas is now subject to reexamination in the general
effort to control pollution within a new system of order designed to stabilize the
ocean environment and preserve its resources for the whole of mankind. The
developed maritime nations do not object to the efforts and measures to assure
protection of the marine enviromment, but they do have reservations concerning
implementation methods that could frustrate the right of navigation under the
pretext of pollution control regulations. For instance, they would prefer tanker
construction to be undertaken according to uniform international standards, to
avoid the possibility that one country could unilaterally draw up certain ships.
Virtually all maritime nations have agreed to this concept.

However, while construction standards would be uniform throughout the
world, environmental standards governing the discharge of effluents into the sea
might vary according to geographical location, especially if sensitive marine eco-
systems would become susceptible to damage. Itis generally accepted that the
establishment of variable environmental standards is of paramount importance
for the well-being of coastal states and their resources. Such a special geographical
location, with sensitive ecosystems, is to be found in the Straits of Malacca and
Singapore. Together with the Strait of Dover, the Straits of Malacca and Singa-
pore are regarded as the busiest sea lanes in the world. With the coming of the
steamships, and after the opening of the Suez Canal in 1869, the Straits of
Malacca and Singapore have provided the “grand trunk road™ of sea communica
tion from Europe to the Far East. The shipment of passengers and cargoes has
grown formidably with the growth of Japanese and Chinese trade, and as the
Southeast Asian countries began to produce tin and rubber. Each day more than
100 ships {each year more than 37,000 ships) navigate the Straits of Malacca and
Singapore, and this number continues to grow with the development of
European-Asian trade and navigation.'® This trend has become more threatening
with the appearance of supertankers about the middle of the 1960s. According
to a report by Captain Yoshio Saito, secretary general of Japan's Malacca Straits
Council, in the month of May 1972 alone fifteen supertankers of over 200,000
dwt passed through the Straits of Malacca and Singapore.!® The danger of pollu-
tion by these vessels is enhanced by the special physical conditions of the straits,
narticularly by the shallowness of the straits at several places. Even within the
300 sq. k. of the Philip Channel off Singapore, for instance, there are thirty-
seven points less than twenty-three meters in depth, the minimum draught for a
250,000 dwt tanker.

Most of these supertankers are destined for Japan, whose oil consumption is
growing almost 20 percent annually. Japan’s crude oil imports will increase to
the staggering amount of 600 million tons a year by 1980. The great bulk of this
wil} pass through the Straits of Malacca and Singapore, which therefore will face
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a tremendous increase in the burden of risk fo their marine environment.??
Being one of the lcading maritime powers, Japan has a predominantly commer-
cial interest in the Straits of Malacca and Singapore. The fapanese economy is
sustained by a continuous flow of overseas raw materials and fuel supplies,
which make up 8O percent of her requirements. Of these raw material imports,
no less than 40 percent comes via the Indian Ocean and through the Straits of
Malacca and Singapore.'® It has been reported that 85 to 90 percent of Japanese
requirements for oil must be imported from the Middie East and transported via
the Indian Ocean and through the Straits of Malacca and Singapore. In addition
to oil, Japan has to import nickel, timber, tin, bauxite, manganese, and copper
chrome, much of which has also to be transported through the same sea route.
Moreover, as Japan’s imports have increased rapidly, so have ler expaorts.

In the last decade Japan has made several efforts to diversify the sources of
her supply, but it is not likely that the pattern will change significantly over the
next ten to fifteen years. For at least the next two decades Fapan will continue
to be overwhelmingly dependent on her import of raw materials along the same
lines as in the recent past, particularly in the case of oil, which must be imporied
from the Middle East. In the past few years, Japan has indeed started to tum to
Southeast Asia for an increasing percentage of her oil needs. Indonesia has sup-
plied 15 percent or miore of Japan’s requirements for crude oil. This means that
Japan imports about 70 percent of Indonesia’s petroleum export, or 50 percent
of its total production. Indonesian oil is still in great demand by Japanese in-
dustry because of its low sulfur content. In May 1969, Japanese oil companies
concluded an agreement for joint exploration of cil resources off the coast of
West Malaysia and Sabah, while other companies have been involved in three
exploration projects in the Gulf of Thailand, and in another offshore exploration
with Burma in the Gulf of Martaban.'®

When the Middle East conflict broke out in October 1973, followed by the
“world energy crisis,” Japan was hit hardest among the industrial countries and
was forced tolook for oil in China and the USSR. A series of agreements were
concluded in 1973-73, which over time would reduce Japan’s present over-
whelming dependence on Middle East vil. However, Japan’s spiralling need for
oil will certainly continue to make that country the world’s largest single im-
potter of Middle East petroleun for a long time, and will thus heighten rather
than reduce the importance of the Straits of Matacca and Singapore for Japanese
navigation in transporting crude oil. In this context, it is easy to recognize how
important the Straits of Malacca and Singapore are to Japan. In 1968 the
Japanese Ministry of Transport set up the Malacca Straits Council as well as a
Malacca Navigation Facilities Improvement Board, together with private oil and
shipping companies. [t was primarily for these reasons that Japan has demon-
strated great interest in and concern over the initiative taken by Indonesia,
Malaysia, and Singapore to combat the danger of pollution in the Straits of
Malacca and Singapore.
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The Marine Pollution Problems in the

Straits of Malacca and Singapore

The crucial question is whether and to what extent the environmental,
economic, security, and political requirements of the littoral states are compat-
ible or at variance with the interests of the user states. Only if these interests
converge can the Straits of Malacca and Singapore remain an enviranmentally
protected area and at the same time a globally important and peaceful sea-lane
of commerce. If, on the other hand, these interests are in conflict, then the
straits are likely to become a bone of contention among the competing powers.

The attitude of each of the powers toward the Straits of Malacca and Singa-
pore reflects its own perception of the coming order in the straits. This is evident
in the positions adopted by the littoral states on the one hand, and by the user
states on the other. The principal arguments of the coastal states against the use
of the straits by supertankers are based mostly on the fear of massive pollution,
1n May 1972, Endonesia reiterated her stand taken since 1970:

Every nation has the right to protect its territorial waters from use by other
countries which could endanger the interest of its people, as by causing
water poliution and damaging off-shore exploration and fishing industries.
This will surely happen if heavy ships above 200,000 tons pass through

the waterway which is shallow in several parts. (Statement of Chief of
Staff of the Navy)

Simillar sentiments were expressed by the Malaysian prime minister at the
opening of the twenty-third UNCO (government party) Conference in 1972

Indonesia and Malaysia have the right to control the Straits of Malacca so
that it will not be polluted by oil spills from tankers which can and will
destroy the fish and the shores of both countries. If this happens, the
means of livelihood of thousands of Malaysian and Indonestan fishermen
will be jeopardized.*®

By raising the problem of pollution, Indonesia and Malaysia have been able
to highlight a major issue relating not only to the environmental protection of
the Straits of Malacca and Singapore. but also to several other sea-lanes and the
Southeast Asian waters in general.

Pollutants belong to several categories: domestic waste; industrial and agn-
cultural effluents; waste discharged from ships; exploration of the mineral re-
soueces of the seabed: radioactive waste; waste trom thermal power plants: and
military pollution through dumping of poisonous gases and explosions. On the
high seas, pullution vccurs mainly through transportation of il (accidental spills
or deballasting operations); from the dumping of radioactive waste; and as a re-
sult of the mineral exploration and exploitation of the seabed and ocean floor.

[n recent years several accidents at sea have posed serious hazards to the
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coastal population, for example, the well-known disaster of March 1967 in which
the Torrey Canyon, a Liberian tanker of 118,285 tons, canrying a cargo of
119,328 dwt of crude oil, ran aground on the “Seven Stones Reefs,” eight miles
off Lands End in Britain, and spilled.30.000 tons into the sea and on the

adjacent coastline of England and France to the detriment of fishing and tourist
interests. Therefore, when in 1967 the Tokvo Maru of 151,288 dwt scraped its
bottom while passing through the Straits of Malacca and Singapore, the shadow
of Torrey Canyon loomed large.®* In January 1968, another supertanker, this
one of 200,000 dwt, was grounded just outside Singapore harbor.

To avoid the risk of grounding in ihe narrow waters of the straits, two other
supertankers of a Japanese vil company, the Niiseki Maru and the Kinki Maru,
carrying crude oil from the Persian Gulf, were ordered by their firm to make a
detour by sailing through the Straits of Lombok and Makassar {as recommended
by the Indonesian government) in order to guarantee safety of navigation, par-
ticularly for supertankers of over 200,000 dwt. Although this alternative sea
route through the Straits of Lombok and Makassar has been recommended for
their own safety of transit, many supertankers still prefer to sail through the
Straits of Malacca and Singapore, ignoring the dangers of shallowness and nar-
rowness of the waters there. This danger was proved once more by the dramatic
grounding incident of the supertanker Showa Maru on January 6, 1975 just
three miles from Singapore harbor. A supertanker of 237,698 dwt, owned by
Thaiheiyo Kaiun Co. Ltd. Tokyo, the Skowa Maru was carrying crude oil frorn
the Persian Gulf to Japan under the command of Captain Soichi Mikami, one of
the most experienced Japanese sailors to traverse the Straits of Malacca and
Singapore.?? The significance of the Skowa Maru grounding incident went far
beyond the facts of the spill: three leaking tanks and a 10 km long oil slick of
7,300 tons that threatened the island of Singapore, the west coast of Malaysia
and the fishing grounds of the Riauw Islands chain in Indonesia. The incident
created a rush of consultations among the three coastal states of the straits,
which promised a new solidarity that neither UNCLOS Iil nor the recent passage
of the U.S. warship Enterprisc had been able to achieve. In the face of this new
consensus and solidarity, the main user of the Straits of Malacca and Singapore,
the Japanese, seemed eaper to make concessions, particularly with regard to the
need to divert the passage of supertankers of over 200,000 dwt through the
Straits of Lombok and Makassar.

Since the grounding of the supertanker Mprrea in 1971, near the island of
Bukom in the Straits of Singapore, the Indonesian government has been urging
a 200,000 ton limit on tankers passing through the Straits of Malacca and Singa-
pore. The Showg Maru incident was therefore seen in Jakarta as confirming the
government's worst fears. Indonesia had long been insistent that the only safe
route for very large crude carriers (VLCCs) of 200,000 tons and over heading for
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Japan was through the Straits of Lombok and Makassar. Since October 1971,
when the Japanese VLCC Niiseki Maru of 372,000 dwt became the first tanker
to make its journey through these straits, others have followed. Tanker owners,
however, object to diverting their tankers through the Lombok Straits, Their
main consideration is that the detour costs more time and money. The

route from the Persian Gulf 1o Japan through the Straits of Malacca and
Singapore is 6,606 miles long, while through the Straits of Lombok and Makassar
itis 7,605 miles, a difference of 999 miles. The time needed for the navigation
of the route through the Straits of Malacca and Singapore is normally 17.4 days,
while the route through the Straits of Lombok and Makassar would need 20.1
days, a time difference of 2.7 days sailing time. This time difference would in-
crease the cost of each tanker sailing by an extra 10 million yen, causing an
increase in the price of each kiloliter of oil in Japan on the order of 30 yen.
Against this it may be said that the route through the Straits of Lombok and
Makassar provides the possibility of increasing the tonnage of each tanker, there-
by reducing the transportation cost considerably.

The Japanese shipping companies, however, seem not o be interested in
countering the arguments set out above, and it is therefore unlikely that they
will be easily persuaded to use the route through the Straits of Lombok and
Makassar just in order to reduce the pollution hazards of the Straits of Malacca
and Singapore.?* This reluctance of the Japanese shipping world has pressed the
three coastai states of Indonesia, Malaysia, and Singapore into a joint initiative
to ook for other arrangements to enhance existing efforts to protect the marine
environment of the Straits of Malacca and Singapore against the growing threats
and dangers of oil pollution. The firstinitiative consisted of 1 tripartite agreement
to conduct several hydrographic surveys of the straits, The initial survey was
carried out by the littoral states with the assistance of Japan, early in 1969, and
another, completed late in 1970, identified thirty-seven shallow spots that could
be dangerous for large tankers, such as the Japanese VLCCs.

Meanwhile, in January 1970, the chief of the administrative bureau of the
Malacca Joint Council of Japan, Yoshio Saito, led a group of Japanese t0 nego-
tiate with the coastal nations of the straits. The purpose was to expedite the
signing of a memorandum on a “Four Power Survey Project.” The mission re-
portedly tried to establish Japan as an equal partner with the three littoral states,
particularly with regard to the right of exercising control over the Straits of
Malacca and Singapore. It proposed separate treaties with cach of the littoral
states to undertake a proper hydrographic survey and dredging operations in the
shallows.?S

This approach of the Japanese mission produced a negative effect. The three
littoral states approved the continuation of hydrographic surveys, but on their
awn terms, and 2 six-point agreement was signed to confirm their position on the
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Straits of Malacca and Singapore:

(1) The Three Governments agree that the safety of navigation in the
Straits of Malacca and Singapore is the sole responsibility of the
coastal states concermed.

(2) The Three Governments agree on the need of tri-partite co-operation
for the safety of navigation in the two Straits.

(3) The Three Governments agree on the formation as soon as possible of
a body for co-operation of endeavours for the safety of navigation in
the Straits of Malacca and Singapore.

(4) The Three Governments agree that the question of the safety of navi-
gation and the problem of internalionalization are two separate prob-
lems.

(5) The Governmenls of the Republic of Indonesia and Mzlaysia agree
that the Straits of Malacca and Singapore are not international straits,
though fully admitting the use of those straits for international ship-
ping in conformity with the principle of innocent passage. The Gov-
ernment of Singapore duly takes note of the position of the Govem-
ments of the Republic of Indonesia and Malaysia on this matter.

(6) On basis of the understanding mentioned above, the Three Govern
ments agree on the continuation of hydrographic survey.%

In the beginning there were still some differences among the three parties to
this agreement, but eventually they were resolved. The three littoral states were
able to develop a real consensus on the urgent need to protect the straits environ-
mentally. Although it will take a long time to create a pollution-free environment
in the straits, all three povernments acknowledge the urgent need for systemati-
cally coordinated joint efforts to protect the marine environment of the Straits
of Malacca and Singapore against the growing danger of oil pollution. More
specifically, as a result of the findings of the joint hydrographic survey conducted
since 1969 in the straits, the conviction has grown that one of the most effective
measures to prevent the danger of oil pollution is the application of a Traffic
Separation Scheme (TSS) designed to steer vessels clear of the shallow points in
the straits.

In addition, an understanding has been developed on the need to limit the
tonnage of tankers traversing the shallow Straits of Malacca and Singapore in
order to minimize the risk of grounding. VLCCs of 200,000 dwt and over are
now advised to use the Straits of Lombok and Makassar to avoid the danger of
accidents in the Straits of Malacca and Singapore. Meanwhile, the three littoral
states continue their hydrographic surveys to update all data and information
on the physical condition of the Straits. Efforts are also made to improve
navigational aids. particularly in the critical areas. All these efforts are conducted
jointly, but for some specific projects foreign assistance has also been sought,
particularly from the user states.



Elements of an Environmental Policy 185

"The dramatic grounding of the Japanese supertanker Showa Maru in January
1975 spurred the three littoral states to expedite their efforts to develop the
necessary regulations and measures to prevent such a recurrence. In an eight-
point statement issued on January 18, 1975, the Indonesian government again
called for a limit of 200.000 dwt for tankers passing through the straits, since
the physical evidence proved clearly that the Straits of Malacca and Singapore
were not able to be traversed by bigger ships. The final paragraph of the state-
ment reads: “This very damaging experience forces Indonesia once again to
invite the other coastal nations, either trilaterally, or, if necessary, bilaterally, to
regulate jointly the Straits of Malacca and Singapore for the welfare of the people
of the ccastal States along the Straits.”*’

As the foreign ministers of the three coastal states gathered for their meeting
in Singapore in February 1975, it was announced that they would confine them-
selves to the immediate issues of safety of navigation and compensation. In their
Joint Statement of February 19, 1975, it was pointed out, inter alig, that

(1) In order to protect the coastal states from damages resulting from oil
poliution, all Three Delegations were agreed on the need to maximize
the safety of navigation in the Straits of Malacca and Singapore.

(2) A traffic separation scheme (TSS) should be established and imme-
diate steps should be taken in this direction.

(3) Due to shallowness and narrowness of the Straits, the density of
traffic, the limited maneuverability of the VLCCs and other factors,
the VLCCs passing through the Straits should be limited, on condi-
tions which would be discussed further by experts,

{4) A group of experts should be appointed to study the extent of the
limitations and other related measures to enhance the safety of
navigation.

¢5) Advanced navigation aids and the possibility of improving navigation
in the Straits should be further studied.

16) A group of experts should be appointed from the Three Countries to
work out measures to achieve close consultation, co-ordination and
co-operation on anti-poliution policy and measures.

(7) There should be consultation and co-operation with regard to com-
pensation for damage caused by oil pollution.

{8} The gquestion of improving the various present schemes for campensa-
tion for damage arising out of oil pollution should be studied and
steps should be taken to assure proper restitution.

(9) A body to be named “Council for the Safety of Navigation and the
Control of Marine Pollution in the Straits of Malacca and Singapore”
should be established at Ministerial level. There should be a commit-
tee, consisting of senior officials, to assist the Ministers in the dis-
charge of their function.

{10) The Counci! of Ministers will meet once a year and the Senior Officials
Cominittee will meet half yearly or at a higher frequency of meetings
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if mecessary. The Council should establish the necessary expert groups
to implement the various measures that have been agreed upon by the
Three Governments.

Since the adoption of the Tripartite Agreement, annual ministerial meetings
of the three states have been held, preceded by semi-annual meetings of senior
officials, on the basis of the results of the meetings of the various groups of
experts and of their recommendations.

Moreover, after four years of continuous joint hydrographic surveys in the
straits, the Technical Working Group has formulated the Indonesia-Malaysia-
Singapore Traffic Separation Scheme. Rules, and Recommendations. Aided by
the results of other technical expert groups that worked on the basis of the pro-
visions of the Tripartite Agreement, the senior officials meeting in December
1976 in Jakarta was able to present its recommendations on measures to enhance
the safety of navigation and to promote close cooperation and coordination on
antipollution policy and measures in the Straits of Malacca and Singapore. These
recommendations were adopted at the Manila session of ministers on the occa-
sion of the ASEAN foreign ministers meeting in February 1977, and constituted
the content of the Tripartite Agreement on the Safety of Navigation in the Straits
of Malacca and Singapore of February 24, 1977. The Tripartite Ministerial Meet-
ing also set guidelines for the senior officials and technical expert groups to be
worked out at their following meetings.

The Tripartite Agreement of February 24, 1977 has once again demonstrated
the political will and concrete action of the three states bordering the Straits of
Malacca and Singapore in dealing with their common concern with the protec-
tion of the marine environment of the straits in the face of the growing density
of traffic, particularly of supertankers. and with the ever-mounting danger of
oil poliution. The extent of their agreement was indicated by the terms of the
Joint Statement that was issued along with the Tripartite Agreement:

(1) Vessels shall maintain a single under keel clearance (UKC) of at
least 3.5 meters at all times during the entire passage through the
Straits of Malacca and Singapore. They also shall take all necessary
safety precautions especially when navigating through the critical
aress.

(2} The delineation of the TSS 1n three specified critical areas of the
Straits of Malacca and Singapore, namely in the One Fathom Bank
area, the Main Strait & Philip Channel, and off Horsburg Lighthouse
shail be defined.

(3) Deep draught vessels, namely vessels having draughts of 15 meters and
above, are required to pass through the designated “*Deep Water
Route” (DWR) in the Straits of Singapore up to Buffalo Rock and are
recommended to navigate in the specified route from Buffalo Rock
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up to Batu Bethanti arca, Other vessels are recommended not to enfer
the DWR except in an ¢cmergency.

(4) Navigational atds and facilities shali be iimproved for the effective and
efficient implementation of the TSS.

{5) The existing voluntary reporting procedure and mechanism for large
vessels shall be maintained.

(6) The principle of voluntary pilotage through critical areas in the Straits
of Singapore shall be applied.

(7) VLCC’s and decp draught vessels are advised to navigate at a speed of
not more than 12 knots during their passage through critical areas, and
that no overtaking shatl be allowed in the DWR.

{(8) Charts and current and tidat data shall be improved.

{9) Rule 10 of the International Regulation for Preventing Collisions At
Sea, 1972, shall be applied as far as practicable within the TSS.

(10) The implementation of the TSS should not pose a financial burden on
the Coastal States and the necessary funds shall be obtained from the

users.
{11) A joint policy to deal with marnne pollution shall be formulated.
(12} All tankers and large vessels navigating through the Straits of Malacca
and Singapore shall be adequately covered by insurance and compen-
sation schemes.

If this communique is compared with the statement of February 19,1975, a
great difference will be observed, which illustrates the progress made by the Tn-
partite Ministerial Meeting in the past few years. The three littoral states fully
acknowledge that they still have their differences of interest and national policy,
vet in dealing with the problem of protecting the Straits of Malacca and Singa-
pore against further deterioration and damage caused by pollution from ships,
they have already found common ground, and their policy is a remarkable
achievement in implementing the spirit of regional cooperation.

Following the Tripartite Agreement of February 24, 977 at Manila, the tri-
partite senior officials meeting was convened at Penang (Malaysia) in August
1977 to consider the implementation ang enforcement of the joint traffic
separation scheme (IMS-TSS), according to the instructions of the Tripartite
Ministerial Meeting. This meeting decided to make a joint presentation of the
IMS-TSS 10 the IMCO Meeting of September-November 1977 in London to
secure its general adoption by the international shipping community.

With the implementation and enforcement of the IMS-TSS in the Straits of
Malacca and Singapore, there will be a newly formulated navigation scheme for
the Straits of Malacca and Singapore, which will contribute substantially to the
safety of navigation in Southeast Asia, not only for the sake of the ship, shippers,
and shipowners, but also for the safety of the marine environment and the well-
being of the peoples along the coast of the Straits.



188 Probiems of Ocean Management in Southeast Asia

NAVIGATION SCHEME IN THE STRAITS OF
MALACCA AND SINGAPORE

In conclusion, presenting the main objects, scope and principles of a navigation
scheme regulating maritime traffic in the Straits of Malacca and Singapore the
authors have thought it best to present in roto the report of the senior officials
meeting held in Penang as presented to the Maritime Safety Committee of IMCO
in November 1977.*

1. THE IMPLEMENTATION AND ENFORCEMENT
OF THE TSS

Pursuant to the signing of the “Tripartite Agreement’ of 24 February 1977 on
the “Safety of Navigation on the Straits of Malacca and Singapore”, the Meeting
of Senior Officials of the “Three Coastal States” at Penang on 18-20 August
1977 has considered the implementation and enforcement of the “Indonesia-
Malaysia-Singapore (IMS) Traffic Separation Scheme (TSS)” (IMS-TSS).

Some basic considerations of the Meeting may be cited to illustrate the
progress made by the ““Tripartite co-operation” in establishing a “Navigation
Scheme in the Straits of Malacca and Singapore.”

It has once again been emphasized that the Straits of Malacca and Singapore
may be regarded as one of the busiest waterway of its kind. Ships of many types
and from numerous countries regularly pass through the Straits carrying carge of
different kinds. The “Three Coastal States” bordering the Straits do not begrudge
the passage of these vessels. On the contrary, they welcome them, for it is their
intention and aim to develop themselves into major maritime nations.

It is, however, important to bear in mind that the Straits of Malacca and
Singapore constitute a vital life-line for the peoples of the “Three Coastal States.’
It is, therefore, imperative that the Straits should be kept safe for navigation
and other activities, such as fishing, which plays an important role in the econo-
my and in the life of many people who owe their living to this industry,

It is of patamount importance that international navigation which makes use
of the Straits shouid take every precaution in order not to endanger the marine
environment of the Straits. The majority of the users of the Straits have indeed
a high sense of responsibility and have heen scrupulous in their passage through
the Straits. But at the same time, there are irrresponsible individuals who choose
to clean out their tanks while passing through the Straits. Such practices may
not be continued and appropriate measures against offending vessels must be
taken.

One means of guarding against the incidence of pollution is to ensure the
safety of navigation by having a proper Traffic Separation Scheme (TSS). Suck
a TSS has been endorsed hy the Governments of the “*Three Coastal States™ and

N

g *Since they consist of an official document, the following pages have been left unedited.
“ditor.
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it Temains to have the TSS formally adopted by the appropriate international
maritime agency. The Penang-Tripartite Senior Officials Mecting, therefore,

has concentrated its attention to the preparation of the coming consultation
with the IMCO concerning the implementation and enforcement of the IMS-TSS.
It is considered to be very important that the TSS be adopted at the earliest pos-
sible date. The earlier the TSS is adopted, the sooner the ships of the different
maritime nations which pass through the Straits of Malacca and Singapore would
be obliged to comply with the TSS. This would then reduce the chances of coili-
sion or vessels running aground, causing spiilage which would pose serious threats
to the marine environment of the Straits and consequently endanger the liveli-
hood of many of the peoples of the ““Three Coastal States.”

The IMS-TSS which has been drawn up for the Straits of Malacca and Singa-
pore is rather unique in that it corporates a minimum *“Under Keel Clearance”
(UKC) for vessels in their passage through the Straits. This provision is considered
the munimum margin for vessels to safely navigate through the Straits, and it is
abviously in the interests of shippers to comply with this mimimum requirement.

Complementary to the implementation and enforecement of the [IMS-TSS,
the necessary provisions and regulations concerning the prevention and control
of marine pollution must be issued. In the formulation of a “‘joint policy,”
considerations have been taken on the much wider aspects of the efforts of the
“ Association of the South East Asian Nations™ (ASEAN) in combatting marine
pollution, in particular the progress made by ASEAN Expert Group on Marine
Pollution under the ASEAN Committee on Transportation and Communications.

In this context, the Penang-Tripartite SOM has also considered the need and
possibility of creating a “*Revolving Fund” for anti-poilution activities which
could be used as an immediate source of funds to combat oil spills.

With regard to compensation for any damage caused by oil pollution, informal
consultations have been conducted with TOVALOP and CRISTAL to devise ways
for expediting adequate compensations either through TOVALOP and CRISTAL
arrangements or through other insurance and compensation schemes.

An additional important programme was reported being in execution by the
Technical Experts Group concerning the “Common Datum Charts’" and “Cur-
rents and Tides™ ohservation.

A “Joint Project” to produce “Common Datum Charts” of the Straits of
Malacca and Singapore has been implemented by the “Three Coastal States”
-Hydrographers of which the source materials have been completed. Assisted by
the Japanesa Hydrographers. the ““Three Coastal States’ -Hydrographers have
made their preparation to commence production of the “Commeon Datum
Charts” in October 1977. After completion of this project, the shipping world
will be provided with a newly up-to-date “Common Datum Charts™ of the Straits
of Malacca and Singapore, which will be in strumental for enhancing the safety
of navigation through the Straits.

Another important “Joint Project” is the "Joint Tidal and Currents
Studies in the Straits of Malacca and Singapore” which has been implemented
through reconnaisance surveys carried out by using the Indonesia-Survey-Vessel
KRI-)atanidhi and Singapore-Survey-Vessel MV. -Mata-Ikan during the months
July-August 1977. With the purpose of establishing “Tide Gauge Stations’, the
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next stage of the studies have been performed with discussions on detailed
itemns during the month of September 1977,

By implementing the two “Joint Projects.” the “Three Coastal States’ of the
Straits of Malacca and Singapore have proved their seriousness in fulfilling their
task and obligation to provide the necessary means for enhancing the safety of
navigation in the Straits. From the sides of the user-Nations, there have been
vffered many assistances which illustrated the good understanding between the
“Three Coastal States” and the Users of the Straits in succeeding the **sub-region-
gl vo-operation and vo-ordination of efforts™ for enhancing the safety of navigs-
tton in the Straits of Malacca and Singapore, In this respect, the assistances
offered by Japan, farmost the principal user of the Straits, may be mentioned
with particular attention.

It may be observed that after the “Tripartite Agreement’ signed by the
three Foareign Ministers of the “Three Coastal States™ at Manila on 24 Fcbruary
1977, a really big progress has been achieved in providing the appropriate NAYI-
GATION SCHEME for the transit through the Straits of Malacca and Singapore
which will facilitate both the passing vessels and the peoples along the coast of
the Straits to prevent accidents and to avoid the occurrence of threats of pollu-
tion of the marine environment. This NAVIGATION SCHEME has been estab-
lished after 4 years long of Hydrographic surveys conducted jointly by the
“Thiee Coastal States™, assisted by Japan. And the surveys will be continued
to monitor changes in the conditions of the Straits in order to be able to revise
the scheme from time to time for the sake of the exactness of the data and
informations.

2. THE INDONESIA-MALAYSIA SINGAPORE (IMS)-TSS:

The Straits of Malacca and Singapore are long, bending, crowded, and in some
parts are very shallow and narrow, Various accidents have occurred in the Straits,
cither collisions or groundings, or both, bringing about the necessity and needs
to regulate traffic in the Straits. inter alia, by establishing a TRAFFIC SEPARA-
TEON SCHEME of which some fundamental provisions may be cited to illustrate
its concept.

{a) Purpose:

The purpose of the establishment of a “Traffic Separation Scheme™™ (TSS}
v 1o enhance safety of navigation. For this purmpose, the Scheme should be
revised, resurveyed and adjusted from time to time. so as 1o maintain their
cffectiveness and compatibility with marine resources exploitations, Increasing
traffic, and other developments.

{b} Navigational Aids:

In connection with the purpose set out above, Navigational Aids should be
adjusted accordingly. The latest list of Navigational Warnings should be checked
Irom bme o tme by the passing ships to ensure that any hazard has been pro-
perly charted and defective or missing Navigational Aids should be noted and
reported.



Elements of an Environmental Policy 191

le) Delineation of the TSS:

The present delineation of the TSS is based on the results of about four years
of Hydrographic Surveys conducted in the Straits jointly by the Coastal States,
assisted by Japan.

The delineation of the TSS in three specified critical areas of the Straits of
Malacca and Singapore. namely: (1) in the One Fathom Bank area;{?2) the Main
Strait & Philip-Cannel: and (3) off Horshurg Lighthouse, are shown in the illu-
strative map (Anncx A). The coordinates of the TSS and the positions of the
projected Navigational Aids are published in separate Annexes,.

(d) Pra-planned transit:

A pre-planned transit through the Straits of Malacca and Singapore should
be made in advance enabling vessels to navigate various shallow and narrow
waters in critical areas in safety.

In this connection, the latest informations should be used and up-to-date Navi-
gaiional Warnings should be taken into consideration.

{e) Shipboard guidelines:
To enhance the safety of navigation, shipboard guidelines should be provided,
which include:

{1) Double checking of the pre-planned transit by a second officer;

{21 Double checking of the vessel’s position at regular intervals during the
vovage by experienced officers;

{3} Navigation Watch Keeping Procedures should be adjusted according to
different navigational circumstances (congested waters vs. oper: seas,
poor vs. good visibility, etc);

¢4) Pilot services should be used through critical areas using the services of
pilotage of the respective countries.

(f) Equipments on board vessels:
Vessels, particularly those with a draught of 15 meters or more should be
equiped with:

{1y SSB radio installation, fitted with appropriate frequencies;
(1) Suitable elecironic position fixing equipments which will provide suffi-
cient fixing accuracy for navigating in the area.

Ships should be aware that anchoring may be necessary owing to the weather
and sea conditions in relations to the size and draught of the ship and to the sea
level, and in this respect take special account of the informations available from
the pifot and from radio navigation information service in the area.

{g} Under Keel Ctearance (UKC):

Vessels shall maintain a sigle UKC of at least 3.5 meters at all time during the
entire passage throughout the Straits of Malacca and Singapore and that they
shall 350 take all necessary safety precautions, especially when navigating
through shallow and narrow waters and in critical areas.
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{h) Rules of the TSS:
Rules 10 of the Collisions Regulations, 1972, shall be applied as far as appli-
cable within the TSS in the Straits of Malacca and Singapore.

{i) Speed and Squat:

The relationship between Speed and Squat appears in Annex B. In this connec-
tion, it is recommended that deep draught vessels should reduce their speed, espe-
cially when navigating through shallow and narrow waters and in critical areas, to
a maximum of 12 knots, compatible with the principles of safety of navigation.

No overtaking is allowed in critical areas. including in the Deep Water Rouies
(DWR).

Where necessary, transit speed should be decreased or increased in order to
obtain the highest margin of safety.

(j) Report on actual transit:

The main objective of the reporting scheme is to improve safety of navi-
gation, particularly of deep draught vessels transiting the Straits of Malacca and
Singapore.

Those vessels, before entering, are required to report to the Director of
Murine, Singapore, giving their Name; Speed; Deadweight; Draught; Load;
Tonnage Time of passing certain point in the Straits; and anticipated routes.
They should also report any faulty, defective or out of position of Navigation
Aids, which may be observed during their transit of the Straits.

The Director of Marine, Singapore, will in turn broadcast these information
to all ships at regular intervals via Singapore Radio. Ships should check that the
operating frequencies and times of transmission conform with the latest informa-
tions.

The Director of Marine, Singapore, will broadcast messages concerning the
passage of loaded deep draught vessels in the form of Navigational Warnings,
at least four times during the anticipated period of transit. Messages concerniag
light laden large vessels will be broadcast at least twice during the transit.

{k) Deep draught vessels:

Vessels having a draught of 15 meters and above are considered draught
vessels. Such vessels are required 1o pass through designated routes in the
Straits of Singapore up to Buffilo Rock and are recommended to navigate
in the specified route from Buffalo Rock to Batu Berhanti area. Other vessels
are recommended not to enter DWR except in emergency. The illustrative map
of the DWR is in Annex C,

Deep draught vessels are recommended to pass through critical areas by
daylight.

{1} Recommended tracks for deep draught vessels:

The recommended tracks for Deep draught vessels in areas between One
Fathom Bank area and the Entrance to Singapore Straits are indicated on the
illustrative map in Annex D.
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{m) Insurance

All ships navigating through the Straits of Malacca and Singapore, ¢spe-
cially within the TSS, are required to carry d proper and sufficient insurance
for accidents as well as for damage to marine environment and coastal popu-
lation to such accidents.

(n) Enforcement:

This TSS shail be enforced by the States in whose waterways the TSS lies.
There shall be co-operation and co-ordination among the Three Coastal States
1o guarantee proper enforcement of the TSS and all its regulations in the Strais
of Malacca and Simgapore.

3. ANTI-POLLUTION POLICY AND MEASURES:

(Svuae basic considerations on common regional policy and measures to
prevent and combat marine poliution in the Straits of Malacca and Singapore):

A. BASIC CONSIDERATIONS:

{a} Oil Spills Caused By Marine Casualties

{1} Pollution of the sca by oil is one of the formal causes of damage to the
marine environment which may cause permanent deterioration of the
marine environment if no immediale measures are taken to correct the
situation,

{7} Measures to be taken may be (i) remedial—i.¢. those taken after the
occurence of marine casualty and (ii) prevenrive—i.e. those taken to
prevent marine vasualties from occuring.

(3) The limitation of tonnage of supertankers using the straits is proposed
in the framework of preventive measures to protect the marine environ-
ment.

{4) Although pollution of the sea may be caused by causes other than marine
casualties of supertankers as e.q. (i) release of waste and o1l and hallast or
(ii) dumping of dangerous substances, damage of the marine environment
caused by marine casualtivs involving super-tankers is our most mnie-
diate concern because of the magnitude of the (immediate) damage
caused.

{b) Types of Damage

Damage caused by oil spills may effect:

(1) the deterioration of the site (recreations, sports. tourism),
{2) fisheries & living resources of the sea;

(3} damage and (permanent) deterioration of the environment.

(c} Cost and Assessment of Damages (Civil}

Damage to be claimed by victims of oil pollution damage include:

(1} costs of cleaning up the (iImmediate) environment: harbours, heaches,
fishing ground;
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(2) immediate damage or luss of soutce of living (of fishermen dependent
on fishing and extraction of vther hiving resources of the sea),

{3) permanent damage or detenoration caused to the marine environment
as a whole (source and habitat of fish and other living resources).

While damage falling under category ( Thand (2} ure not difficult to assess,
those under (3) are more difficult to assess because ot the factors of regeneration
and rehabilitation which may in turn depend on various factors depending on
focation, currents, climatic vconditions, cte, etc.

An assessment of damage most likely 1o succeed or acceptable to the
liable party therefore are: (13 and (1), Longterm damage to the environment
(¢.g. ecological damage ) may be added asa secondary element in damage assess-
ment or compensation.

(d) Penalties

Penalties also called punitive damage are those damages claimed in addition
to civil damages arising out of ¢ivil liahility.

These are, however, difficult to claim unless expressly provided by law
{nationally enacted legistation or agreed by convention).

{e) Grounds for Liabitity and Cause for Action
Because of the special nature of pumtive damages and their stringent legal
requirenients, this section wifl treat those damages that can be classified as civil
damages and hence are actionable.
Legally speaking the party causing oil pollution damage may be liable on the
{ollowing grounds:
(1) on the basis of national legislation previously enuacted by the coastal or
riparian state:
(2) on the basis of a convention to which both the ship-owner and riparian
nations are party.
{3) on the hasis of insurance liabilily voluntarily assumed by the party
causing pollution (Tovalop, Cristal, 2P & 1 insurance).

B. COMMON POLICIES:

{f) Coordination of Policies and Measures to Prevent/
Fight Pollution
(1) Pollution of the marine environment of the Straits being the main
concern of the three riparian states (Indonesia, Malaysia and Singa-
pore) it would be useful to compare the relative importance of a
possible 01) spill as a cause of damage to the riparian state’s interests.
{2) Damage (and costs) caused by oil spills may be categorized as follows:
(i) damages resulting from expenditures made in cleaning up the en-
vironment (harbour, beaches and the marine environment);
(i)} consequential damages caused by the oil spill to tounism {recreatioan
area, hotels), fishing (as a source of living) etc.
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{ii) ecological damage. damage 10 the marine environment of a more
permanent nature.

(3) The relative interest of the riparian states, (Indonesia, Malaysia and
Singapore) differ in that Indonesia and Malaysia may be affected on all
three counts whereas Singapore is only affected by and may be interested
only in category (1), Singapore actually may benefit from a marine
casualty. As an advanced port (harbour) she is able and willing to
provide the services needed e.g. oil spill cleaning up (detergents),
Salvage, repair (dock vard),

(4) There is. however_ sufficient basis for a common policy on measures to
prevent poilution and to cope with its consequences once the oil spill
accurs. This guideline will nor dea! with preventive measures aimed at
the crude oil carriers and their navigation through the Malacca and
Singapore Straits as the ultimate cause and source of (possible) marine
casualties and oil spills, as that is dealt with separately in other guide-
line dealing with safety of navigation and traffic separation schemes.
This guidline proposes to deal with the oil pollution problems faced
by the riparian states as potential victims.

(5} The protection of a state’s interest in the preservation of its marine
environment can be achieved through:

(i)} national legislation.
{11) participation in international conventions. and
{ii1) through tripartite measures.

(6) The riparian states as sovereign entities are free to protect their
interests through national legislation and participation in international
conventions dealing with oil pollution (London 1954) and oil pollu-
tion damage caused by marine casualties (Brussels, 1969).

Unilateral action may from edch state’s point of view be the most
satistactory as by doing so each riparian state retains full control

of the situation and may extract the greatest possible benefit for
herself. Such a course of action, however, has its drawbacks. As itis
uniikely that the effects of an ol spill-will be restricted exclusively

to one of the three riparian states waters without affecting the others,
unilateral action would result in competing claims {of jurisdiction) and
may lead to chaos. From the point of view of the shipowners the
result would be a much too enormous burden to bear. They mdy have
difficulties in finding the necessary insurance premium which would
become unduly high (prohibitive).

{7) There seems therefore 1o be no alternative for the three riparian states
while retaining their sovereign right to take unilateral action to coordi-
nate their policies and measures with respect to pollution control.

{8} Coordination of the policies und measures with respect 1o pollution
conrrol:

Tripartite cooperation in this field may take various forms e.g.:
{i} consultation:

{if) coordination:

(111} cooperation,
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Each respectively involving varying degrees of relinguishment of
unilateral action.

Whatever form tripartite cooperation may take, vertain basic principles

should be borne in mind, the most imtportant of which are:

(i) The interests to preserve the marine environment of the three
riparian states, though showing common basic features on general
principle, differ in detail. Singapore should be aware of and sensi-
tive to the greater concern of Indonesia and Malaysia with the
problem and that they have more af stake.

(ii) The measures taken should not amount to (a unduly) burdensome
conditions for passage through the straits, hence should be selective
e.g. applicable only to crude oil carriers.

(iiiy Pending coordinated action regarding preventions of pollution from
oif spills the three governments should agree on certain interim
measures or action. ( These may lic in another ficid e g. in the
regulation of passage through the straits). The limitation of tonnage
and/or draught is an excellent interim measure, pending both the
coordination of pollution policies and muasures and regulation of
passage {Traffic separation scheme: TSS).

The above paragraphs have dealt with principles underlying policies and

measures to prevent pollution ¢.g. preventive action ( through legislation )

by governments.

As a practical mater one should also consider and possibly agree upon

operational principles to deal with oil pullution damage and its conse-

guences (assessment of damages and compensation and further steps be
taken) in the absence of accepted or staled common policies 0T courses
of action.

(1) Pro-ration of damages and compensation:

It would be usefu! and conducive to further tripartite cooperation
in this field to agree on a formula according to which damages and
compensation payable by the ship-owner (and/or cargo-owner as
the case may be) can be prorated amongst Indonesia, Malaysia and
Singaporz.

Note: Agreement amongst the three claiments is important as
absence of agreement may impede the satisfaction of claims for
damages).

(ii) Further steps to be taken:
According to the present state of the law especially hability for oil
pollution damage, the amounts recoverable (in the absence of na-
tional legislation and rules of international convention determining
otherwise) may be fimited and invdequate to cover the damages
sustained or 1o be sustined over and above the direct ¢leaning up
costs covered by insurance volunrarily assumed by Tanker-owners
and Cargo owners (TOVALOP and CRISTAL). The three govern-
ments should agree what steps they should take to safeguard the
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recovery of damages not covered [, conscequential damages: eg..
to fishing as a source of living {dircct and real and easy to assess of
2. ecological damage. which is more remote and more difficult to
assess.

As TOVALOP and CRISTAIL coverage aggregate to no more than US
§ 30.000.000 {Thirty million US dollars) this means that steps may
have to be taken other than civil-suit damages

(10) These are some basic considerations and ideas concerning the need to
formulate “joint policies and measures” to prevent and combat the
marine pollution in the Straits of Malacca and Singapore. In view of
the gravity of the problem and because of the number of people und
imterests involved. it has been secommended that the “Three Coastal

States” may define a common stand on the policies and measures to

be tauken for the prevention and control of oil pollution of the marine

environment of the Straits of Malacca and Singupore.
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Commentary

Julian Gresser
University of Hawaii

increasingly the nations in Northeast and Southcast Asia will have to

seek accommodations in the environmental field. The present tri-

partite arrangement stands as an isolated example. Indeed, the
process of regionalization will most probably continue slowly, despite the fact
that the problems themselves will become more severe. We are all aware that
tanker traffic in this area increases, and that exploitation, particularly of oil and
natural gas reserves, will intensify. As Japan, the principal industrialized country,
and those other countries in the process of industrialization continue to develop,
increasing pressures in the form of pollution will be placed on the marine areas of
the region. The need for some sort of regional accommodation will surely be felt
more and more as these pressures mount. Now if you examine the tripartite
arrangement that has been effected, it grows out of recognition by the littoral
states of a need not only to protect the arca there for their own interest, but
also the tact that they need to effect some sort of control on third party coun-
tries that are transiting this area, although not directly continguous to it.

This kind of motivation can be seen in other arrangements that are beginning
to develop in this part of the world. The example that comes most clearly to
mind is the recent drafting by the government of South Korea of a marine poliv-
tion control law modeled fairly closely on Japanese legislation and developed in
consultation with the Japanese. Japan was concerned that increasing exploitation
of mineral resources within Korean territorial jurisdiction, as well as tanker
traffic going through Korean water, would produce pollution that would wash
on to Japanese shores. This Korean legislation is being presented to the current
session of the National Assembly. If approved, it might provide a basis for com-
plementarity of national legislation in the region.

199
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Another process that is afoot in marine protection is increasing cooperation
among these countrics in the general field of environmenal protection. For ex-
ample, a number of countries in Southeast Asia have worked with the Japanese
environmental agency in examining various aspects of Japan’s laws. This is par-
ticularly interesting, because in a recent report presented by the government,
Japan noted that all its achievements in the ares of pollution control, which are
considerable, have been made at virtually no economic cost—have had virtualiy
no det rimental effect on the trajectory of economic growth. Indeed, the report
notes that some of the most severely or stringently regulated industries have
actually benefited from pollution control policies. Now, that is very attractive 1o
these industrialized countries in the area, because it suggests that a model of
economic growth is possible that could at the same time result in environmental
protec tion. Recently the government of South Korea has tried to put together
a package of general environmental legislation modeled in part on Japanese law
but also drawing on experience elsewhere including the United States, where the
emphasis is not only on pollution control but also on environmental manage-
ment. Given this trend toward coordinated environmental management at the
national level, not merely regulation, it may not be too long before such policy
makin g will have derivative effects on the protection of these common areas in
the marine environment shared by these countries. As you develop more com-
prehensive coastal zone or environmental planning, you necessarily control the
principal source of marine pollution, which is land-based pollution. To this
modest extent, then, it might be said that the nations of the region are develop-
ing a common vocabulary, a common jurisprudence that sensitizes all the nations
of the region to begin to think collectively about some sort of cooperative ar-
rangernent for land-based sources of pollution and the like.

The third idea § would like to leave you with is that it seems to me that there
is a critical opportunity now for intemational organizations to foster what [ see
as a process of accommedation. One specific example is a conference that ESC AP
(Economic-Social Affairs Commission of the UN} is sponsoring in Thailand in
December [1977] . This will be an introductory experts’ meeting, where a whole
range of countries, including Australia, Bangladesh, Cook Islands, Fiji, India, in-
donesia, Pakistan, Papua New Guinea, Philippines, Singapore and Sri Lanka—to
name only a few—have answered an official inquiry set up by the Commission on
the extent of development of their envirommental laws. Some of these countries
have already managed to produce some impressive legislation. In cooperation
with UNEP, ESCAP seems to me to be performing an absolutely critical role in
catalyzing and coordinating this sort of particularistic development in these
countries.

Another international organization which 1 think can have an increasingly
profound impact is the World Bank. The World Bank is engaged in financing
heavy industrial development projects in 2 number of these countries and has
concerned itself recently with the environmental ramifications. The Bank has an
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environmental office and it sends out adviscrs to prospective countries that are
11ying to develop envirorunental management concepts. Indeed, it can be argued
that the Bank has an affirmative obligation to see that one country does nut
obtain an economic competitive advantage by not regulating, and theretore, it
has virtually an international mandate to coordinate its lending policies with
tespect 1o all the countries in the region in & manner that is conducive to regional
development of environmental policics.

Finally, UNEP, as | understand. maintains or has extended its glob al-watch
monitoring system to the arca, and WHO has recently established a data exchange
information office in Kuala Lumpur. Now, what this suggests is that at the inter-
national level. if these various intemational organizations recognize the vppor-
tunity that is presented to them, and coordinate their activities more closely, the
chance to spark some sort of regional accommodation is very good. Although
one hesitates to speculate on the particular fonm or design of this regional ac-
commodation, I think what we really must recognize is that we are now viewing
a process, an exciting growth process, but one which of course will be piecemeal,
justlike the development of environmental management systems at the domestic
tevel. This piecemeal process will grow. Some solutions will be inadeguate while
others will be innovative, and as the whole region becomes more sophisticated
and sensitive to the problem, the theory or solutions will be abandoned and a
gradual movement to a more rational and fair institutional development seems
likely .
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Discussion and Questions

Shelley Mark (U.S. Environmental Protection Agency): T wonder

what I am doing at a conference on the law of the sea. I am certainly

neither a lawyer nor a seaman, and | have only been to Southeast
Asia once. | appreciated Professor Danusaputro’s paper and was impressed by its
depth and coverage. Dr. Craven suggested that I should perhaps comment from
an environmenta) policy perspective, and ! will try to do this.

The Argo Merchant incident off Nantucket on the eastern coast of the United
States, when seven and one-half million gallons of scarce and valuable oil was
spilted, has certainly highlighted the issue of tanker traffic and oil spills in the
poputar mind. However, | think it is also agreed that oil spills are not by them-
selves the major source of pollution. The National Academy of Science study has
indicated that only one-third of the oil poliution of the sea comes from ships;
that perhaps 40 percent. roughly, comes from what they call “runoff” (in other
words, from inland rivers, coastal industries, municipal waste disposal, and urban
rural activities of al! kinds}): and that the remaining quarter or so comes from
such activities as offshore 0l exploration, onshore refining, and other miscel-
laneous activities. So il spills are just one of several major sources for the ocean
pollution problem.

The question is: What can a conference such as the Law of the Sea Confer-
ence do about all these problems? One can easily conclude from the statistics,
and some additional evidence, that very litde can be done. First, we all recognize
the difficulty, the extreme difficulty, of arriving at international agreement.
Where there has been agreement for joint action, the regulations have usually
been quite lax, and the enforcement has been weak or nonexistent. Some inter-
national organizations that have been set up to try to deal with some of these
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issues for example, IMCO. have displayed the usual weakness of such organiza-
tions. But we cannot afford to do nothing. It has been long established and
widely accepted by both developed and developing countries that the environ-
mental problem is a global one and is becoming progressively worse, and that
mankind is depleting irreplaceable resources and introducing pollutants into the
air, into the water, and into the land at incredible and unacceptable rates. These
actions and their consequences have proved to be interdependent and cumula-
tive. For example, radicactive wastes and toxic substances have been detected

in life forms and substances everywhere. The cumulative impact of other chemi-
cals released into the atmosphere, it has been predicted, will drastically change
weather patterns in the future, and the ultimate disaster could very well be an
adverse effect upon the ozone layer. and therefore, aweakening of the protection
of life itself from the millennium of eftective and enforceabie international
agreements. What this suggests is that somehow we must focus on what we
already have, what there has been some agreement on, and what might be im-
proved upon. We should focus, therefore, on con tinued unilateral action by the
major countries—who in this case, happily or unhappily, are also the major inter-
national polluters—and on some experiments in multilateral action by regional
groupings with common awareness and conmunon concem, as perhaps exemplified
by some of the countries respresented at this meeting.

One might consider some of the laws that have been passed in the United
States and see how they might be extended, or how they might be used, to meet
some of these basic pollution problems. There has been some discussion on the
potential for the extension of the National Environmental Protection Act, which
is really the first of the environmental laws in this country. This statute has, of
course, been famous, or notorious, for the requirement of environmental im-
pact statements for a variety of purposes. The prospect is that perhaps the pro-
cedures that have been established in examining domestic environmental impacts
might be applicable to international situations. Finally, I might say that the
United States has already an arsenal of environmental legislation, All the neces-
sary legislation has been passed on clean air, clean water, clean Iand, and toxic
substances. So the authority exists to deal with these runoff problems that have
contributed so much to the problems of ocean pollution. Perhaps by looking
further into the possible modes of affecting international environmen tal assess-
ment. in terms of defense, foreign aid, shipping, and other policies of the United
States, and of requiring & more vigorous enforcement, we may discover at least
one useful approach to this very broad global issue.

Paut Alexander (University of Sydney):  1am not quite sure whether I want
to make three points or to make one point three different ways, but what my
comment stems from is a point made in Professor Danusaputro’s paper where he
draws a distinction between use-centered environmental policies and resource-
centered environmental policies. He described use-centered environmental
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policies as those that embodied a techno-economic approach, designed to exploit
the resources so as to extract the greatest amount in the shortest possible time.
This was contrasted with a resource-oriented policy in which a crucial variable is
the conservation of the resource for the use by future generations.

I would like to extend this notion of a resource-centered policy to 2 further
and perhaps even stightly metaphorical sense. because in my view developing
countries should place 4 very high value on the skills, the experiences, and the
abilities of the traditional cuastal communitics, and should regard these com-
munities as among the very important resources that any environmental policy
ought to be designed to cunserve. Notice I said “'conserve,” not “preserve from
change,” because what | am saying is not an anthropoligist’s or antiquarian’s plea
for the preservation of a traditional culture, us if it were a living museum. Rather,
itis an assertion of the rights of Jocal communities to receive some consideration
in the formulation of the Jaw of the sea. Now, in part at least, the claim is a
moral one, because these communitics are often severely disadvantaged sectors
of nations that are themnselves severely disadvantaged in international terms. But
if you prefer, the claim can be formulated in terms of strict efficiency. Because
I think that given the socio-political conditions in many developing countries,
especially in Southeast Asia, the customary practices and the customary systems
of tenure in conjunction with appropriate modern technology often provide the
most satisfactory basis for the development of modern coastal zone managemeni
and conservation practices.

It has become customary, in some circles at least, to look at enviroromen tal
problems on a global basis, and [ think there is much to be said for this, inasmuch
as it gets away from earlier narrow nationalist interests. But [ think it should aiso
be recognized that while the global approach opens up some viewpaints, it also
clases off some others. The discussion | have been listening to over the last
couple of days has invelved many value judgements about the rights, or non-
rights, of local communities. [n the discussion on the passage of oil tankers
through narrow coastal waters, for example, it is worth bearing in mind that the
people who would be most damaged by an oil slick are the fishermen who might
be deprived of their livelihood for many nonths,

It is true that one can compensate for an oil slick, I suppose, by some sort of
monetary award. But even assuming that the money ever reaches the fishermen.
it is doubtful that it will ever repay their debts. Similarly, | think the cost of
allowing an industrialized nation to fish within the coastal waters ot a less de-
veloped country is not really the loss of {fish that inight be taken by the foreign
vessels. The cost might rather be described in terms of inappropriate technolgoy
introduced by the foreign fleet thut serves us a fulse model: inappropriate, that is,
for the development of the underprivileged nations that wish to run their own
fishing industries. The type of fishing technology that you need if you are fishing
1,000 mules away fromn home and the type you need if you are fishing thirty
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miles offshore are not necessarily the same. But it 1s a point that always seems to
be missed when countries are drawing up national plans.

I suppose it is inevitable for an anthropologist listening to the discussions of
the past few days 10 attempt 1o work out the Consequences of various policies in
terms of the types of socicties with which he is familiar, but it seems to me that
the proposals for regionalization have a lot 1o ofter developing countries in South
ot Southeast Asia. In part, this optimistic view is based on the belief that nothing
can be much worse than the present picture. Thirty years of techno-economically
oriented development within the coastal zones of developing countries, mainly
in the fields of fishing, tourism, and transport, have certainly led to increases in
the gross national product. but they have also had severe social costs. Employ-
ment opportunities have diminished, social inequalities are being exacerbated,
and peasant fishing households are being further impoverished. The end result of
economic development in the traditional fishing communities in South and
Southeast Asia is that the peasant communities have consistently received the
short end of the stick. a gift that they themselves are apt to describe in more
colorful terms.

There are, however, several more positive reasons for optimism, some of which
were crystalized for me by Dr. Johnson's paper, because she emphasized that
while the UNCLOS HI text made only limited and scattered provision for region-
al collaboration, its impact on the pattern of dominance and dependency may be
long lasting. She later went on to point out that the concept of regional self-
reliance, which was important for regional collaboration, presupposes a certain
degree of economic dissociation from the prevailing economic angd political sys-
tem. | think these ideas can be taken further. In many developing countries the
infent of dissociation is not merely economic, but rather cultural, intellectual,
and perhaps scientific as well. [tis a short step from the realization that the
history of present, highly developed industrial nations is not an adequate model
for the development of other countries to the appreciation that the cultural
ideas associated with development in the past need not be associated with devel-
opment in the future,

The very term ““transfer of technology.” which is widely used in these circles,
reflects 4 prevailing (and [ think mistaken) view that technology is socially and
politically neutral: that whether in the form of a fish processing plant or a set of
model bylaws for a cooperative, “technology” can be developed in one country
and then transferred without effect to another irrespective of the cultural con-
text. The results of this notion can be summed up in two images. The first is of 2
targe Norwegian-designed fishing trawler going down the Sri Lankan coast taking
the catch that would previously be taken by the traditional fisherman and cost-
ing su much to operate that the only market for the fish is the expatriate com-
munity. {The expatriate community is Kuala Lumpur, I might add.) The second
image is of a coastal villager in New Guinea explaining that when the price of
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papaya was increased he hrought himself an outboard motor and a fiber glass
boat. He then allowed his traditional crop to rot. Now that the corporate price
has gone down and oil prices have gone up, he has absolutely no way to get
himself from the village to the nearby town.

Guy Pauker (Rand Corporation):  Since I claim no special knowledge of the
ICNT, I will not attempt to discuss Professor Danusaputro’s paper in any detail.
Instead 1 shall try to make some brief comments from the point of view of global
management interests, which have occupied me for a number of years and have
led me to increasingly pessimistic conclusions. | am in the position of believing
that the international commurity is incapable at this time of creating the institu-
tional mechanisms necessary to cope with the problems created by modern
science and technology, and the economic and social demands derived therefrom.
I do not think, despite earlier pleas we have heard for maintaining the concept of
the open sea, that seventeenth-century concepts can do justice 10 all the prob-
lems that are created when supertankers, for instance, are pemitted to transit
freely through a complex body of water such as that represented by the Straits
of Malacca and Singaporce. After all, it is a matter that does not require aay great
imagination to know that even if most of the uperators of such tankers would be
highly responsible, it is the one reckless operator registered under the who-
knows-which flag, carrying the who-knows-what kind of insurance, having who-
knows-what kind ofcrew and skipper, that would do enough damage to affect
very drastically those communities living along the coast that Professor Alexan-
der referred to. In the light of this, | think the UN General Assembly made at
least a step in the right direction after the 1972 Stockholm Conference when it
approved the principle that international responsibility might arise through
harming other nations by environmental degradation generated elsewhere. Yet 1
wonder whether anything else but a regional solution has any practical meaning
in a place like the Straits of Malacca today. In reading the Mochtar-Danusaputro
paper, 1 am struck not by the boldness but rather the timidity of the proposals
put forward. The authors do not go beyond the hope that voiuntary compliance
will be feasible and that some reasonable rules will be accepted in negotiations
with IMCO. But 1 would like to raise the question, both from the point of view
of the global community, which is not yet set to handle these things directly, and
from that of the specific interest, going all the way down to the local comnusi-
ties of Malay fishermen, whether one cannot begin to think more boldly and say
what are the implications after Indonesia, Malaysia, and Singapore have recon-
ciled all their own differences. Once these conflicts of interest are reconciled—
and 1 think they will be—could not the three littoral states create a special tri-
lateral authority for the Straits of Malacca, making it mandatory, not voluntary,
10 use pilots for the ships that go through these straits; making it mandatory, 1ot
voluntary, to enforce standards in the construction of tankers, if they want to go
through these straits rather than through other waters: making it possible perhaps
to collect a certain fee, not for the enrichment of the general treasury of any of



Elements of an Environments! Policy 207

the littoral states, but as a contingency fund to cover the costs of clean-up after
aspill?

Johr Bardach:  Thank you, panelists. 1 would now like to open general discus-
sion. First, perthaps Professor Danusaputro should have an opportunity to answer
Dr. Pauker’s question, and then the audience can have its say.

Munadjat Danusaputro: 1 was asked about implementation procedures for the
current proposals and the purpose of consultation with IMCO. Some of these
regulations that are now recommended are not intended to be purely voluntary.
For example, the underkeel clearance provision is obligatory, but the pilotage
provision, on the other hand, depends on the cooperation of the country con-
cerned. Where the country in question has provided pilotage service, it is manda-
tery for the ship to use it. In order to help establish “revolving funds,” we have
obtained an offer of $1.3 million from the Tankers Association of Japan. This
example might be followed by other user states.

Kazuo Sumi- 1 understand Dr. Danusaputro’s apprehension of tanker acci-
dents in the Malacca Straits. As he said, we must have an approach not only from
the aspect of control but also more systematically from that of the protection of
the marine environment. In my view, it is useful to distinguish three kinds of
approaches: pollution control, environmental modification, and preservation of
the natural state. With regard to control, many speakers have referred to the
different sources of marine pollution: first, land based; second, pollution from
seabed activities; third, pollution arising from dumping at sea: fourth, vessel-
source pollution; and fifth, pollution from the atmosphere. [ think the suggested
traffic separation scheme is going to be very useful, but at the same time we
must pay attention to the need for an environmental modification program. For
instance, at the present time some kind of scheme is being considered to establish
anew canal, the Kra Canal, in Thailand, and a new waterway in that area would
produce an impact on the Bay of Thailand and the Sea of Andaman. Also,

many people are considering the exploitation of oil and natural gas in the South
China Sea. ¥f an accident should occur there, it would extend to the oftshore of
Japan, Korea, and China. With these projects in mind, we should adopt a prior
environmental impact assessment system. Last year 1 proposed the establishment
of a new organization, a “‘Southeast Asian Environmental Organization,” at a
symposiuin held in Tokyo. What do you think of the conclusion of an environ-
mental treaty in Southeast Asia? And what do you think of the idea of establish-
ing a new environmental organization in the region?

John Bardach:  Thank you very much for your comment and suggestion,
which is obviously the subject for another panel discussion of at Jeast equal or
greater length. We have had a suggestion for the establishment of a “Southeast
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Asian Environmental Protection Organization.” Professor Sumi did not indicate
whether it should be private, or what organizations should adhere toit, or
whether it should come through the national governments. Would anyone care
to make a comment?

Munadjat Danusaputro:  When we speak of Southeast Asiz, we have to think
of the region as a whole. Perhaps there are three possibie levels of action: first,
tripartite agreement among the three littoral states: second, ASEAN; and third.
wider forms of regional organization. If I have mentioned only the tripartite

agreement, that is because it seems 10 me to be the first step. Further steps will
follow, and I hope soon.

Anatoly Kolodkin: It seems to me that some of the ICNT provisions, such as
those on liability, would be applicable to the Malacca Straits situation. There are
different methods in international law for establishing state responsibility. One is
the general principle, which is included in Article 236, that states “‘shall ensure
that recourse is available in accordance with their legal systems for prompt and
adequate compensation or other relief in respect of damage caused by pollution
to the marine environment by persons, natural or juridical, under their jurisdic-
tion”’; and that states “‘are responsible for the fulfillment of their international
obligations concerning the protection and preservation of the marine environ-
ment.” | would like to stress the need to elaborate the second method as it
applies to straits. Article 42.5, for example, says that “the flag state of a ship or
aircraft entitled to sovereign immunity which acts in a manner contrary to such
laws and regulations or other provisions of this Pact shall bear international
responsibility for any loss or damage that results to States bordering straits.” In
this case, we are talking not about the obligation of states to take measures (¢
ensure liability or responsibility. but about the direct intemational responsibility
of a flag state of a ship or aircraft entitled to sovereign immunity.

My second point is that we have also a very difficult problem in ensuring
compliance with intemnational rules in territorial waters and in straits, and it
seems to me that it is very important to involve the competent international
organizations, in particular IMCO. So I would like to draw your attention to
Article 41 on the obligation and the right of bordering states to designate sea-
lanes and prescribe traffic separation schemes for navigation in straits. At the
same time, it is prescribed that such sea-lanes and traffic separation schemes shall
conform to generally accepted international regulations. This article also con-
tains the very important provision that states contemplating such measures shall
refer them to the competent international organization and, on the other hand,
that the organization may adopt only such sea-lanes and traffic separation
schemes as may be agreed with the states bordering the straits. It seems to me
that in this case UNCLOS 1II has elaborated a very important compromise, a

very important balance between the interests of coastal states of the region and
the international community.
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My last point is that in the case of archipelagic states, there is a very signifi-
cant provision about sea-lanes and the regime of navigation. Ido not want to
repeat all these provisions because they have a great resemblance to those applic-
able to straits; but 1 would like to stress my opinion that in archipelagic straits
and waters the regime of passage should be at the same level established for
intemational straits.

Munadjat Danusapurro:  The three points submitted are in line with my own
thinking. As to the obligation to consult with the competent international organ-
ization, we are now in the process of doing just that with IMCO. As to the status
of archipelagic water and related matters, perhaps I might wait until my col-
league Dr. Djalal has spoken tomorrow on this subject.

Hasjim Djelal:  Very baefly, | have a comment on Mr. Pauker’s reference to
the possibility of collecting tolls. | think this is an idea people have been toying
with for many years, but actually it is a most unpopular idea among the highly
developed, maritime countries. We see that it is very unpopular, and for that
reason we have been trying to work out some arrangement for consultations. For
example, if we see the need for the establishment of navigational aids we

are ready to undertake some consultations with the users—either the states
or the shipping communities—to determine whether they would be in a
position to help establish some of those aids. Since this is {or their own use, we
thought it would be a better and more profitable arrangement, rather than
charging a toll.

Second, 1 think Professor Sumi referred to the possibility of Southeast Asia
establishing an environmental organization. Technically speaking, this should
present no difficulty, but one should be realistic in terms of the political situa-
tion in Southeast Asia. If we talk about Southeast Asia consisting of nine coun-
tries-the ASEAN five, three in Indochina, plus Burma-caution and deficacy are
needed in any regional initiative.

Third, Dr. Kolodkin is certainly right that there is a discussion of the responsi-
bility and liability of states in Article 236, but I think the situation would be
somewhat different if the ship did not belong to a state enterprise or to the state
itself. If the ship belonged to a state enterprise, then the principle of state liabil-
ity would apply, we all agree. But our experience indicates that when we are
dealing with a foreign tanker that is not owned by a state enterprise, they tell us,
““Well this is a matter of civil affairs or private affairs; the government hasnothing
to do with this.” One of the provisions we are trying to work out through IMCO
is that al} tankers navigating through the Straits of Malacca and Singapore should
be covered by insurance and by a compensation scheme for oil pollution damage.
Whether that would be a rule or a recommendation is subject to further discus-
sion with IMCO. What I would like to impress upon Professor Kolodkin is that
basically the spirit is there, but the modalities are still in negotiation.
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Mike Trens: 1 am a merchant marine officer, licensed by my government to
operate tankers. I might say, Dr. Danusaputro, that | am delighted that some-
body—it doesn’t matter who—has come up with a navigation scheme for the
Straits of Malacca. As an operator, [ know that the schemes presently in effect in
the Mediterranean and the Straits of Gibraltar are very good, very effective. Be-
fore we had them we used to have chaos, so 1o that extent I am delighted. If Dr.
Danusaputro has brought a copy of the proposed navigation scheme, perhaps |
could look at it. I may be there within the next two months as a navigator of a
tanker. In my view tankers going through the Straits should have insurance, lia-
bility coverage. Morcover, governments should ensure that tankers have compe-
tent licensed merchant marine or commercial operators aboard. In my country
it is tough getting a license. Like so many others. [ have sat in the examination
reom in San Francisco, for example, for three weeks, writing eight hours a day,
forty-two very intensive subjects, to pass my license. I would recommend that
standards throughout the world be established, so that everybody who runs
these tremendous tankers is a properly licensed officer. Wait until you see these
big LNG tankers. If you think that oil tankers are hazards, wait till you see an
LNG on the line. There had better be competent, trained, experienced officers
and men running these ships.

John Bardach:  As indicated eralicr, fish are very important in Southeast Asia.
In fact, if you believe one of the world’s leading fish experts, Dr. John Gulland,
there may be in Southeast Asian archipelagic waters as much as fourteen million
metnc tons of unexploited fishery resources. Yet, at the same time, it appears
that coastal fishermen are not doing so well, and that there are problems and
cemplications that could be amenable to bi-, tri-, and quadrilateral—in short,
regional—resolution. It may be a reflection on the state of regionalism, and the
incentive 1o have regional arrangements, that the three panel members this after-
noon are functionally related. You may wonder what an [CLARM is. Francis
Christy, whom 1 have known long ago in more diffident days, says an ICLARM

is a lintle animal. Well, ICLARM is an organization that deals with little and big
animals, among other things. 1t is the International Center for Living Aquatic
Resources Management. It is international in scope but has perched in Manila,
and it deals to a large extent with problems of Southeast Asian fisheries. Dr.
John Marr, who has a long career of experience with Pacific and Asian fisheries
ever since he was director of the then National Marine Fisheries Lab in Honolulu,
is now the director of ICLARM. Francis Christy, long immersed in fishery eco-
nomics and this institute, is “on loan” to ICLARM from Resources for the
Future in Washington, D.C. Dr. Helfrich was ussociated with ICLARM in its cariy
tormative days, and is now associate dean of research at the University of Hawan.
Dr. Marr will set the stage: Dr. Christy will talk about conflicts, problems, and the
like: and Dr. Helfrich will comment on what the other two have been telling you.
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Fishery Management Problems in
Southeast Asia'

John C. Marr
fnternational Center for Living Aquatic
Resources Management

Fishery management problems in Southeast Asia are considered to

be the problems of marine fisheries in the South China Sea. These

involve primarily the countries bordering the South China Sea and,
10 a lesser extent, the non-South China Sea countries (Japan and Korea) fishing
in the South China Sea. Tlie South China Sea countries contain more than 25
percent of the world population. Fisheries are of importance to almost all of
these countries as a source of protein, employment, contribution to GDP, and,
in some cases, foreign exchange earnings. In rank of total annual production,
including freshwater, four of the South China Sea countries rank among the
first fifteen in the world and five produce in excess of one million metric tons.
The present annual catch of marine fishes in the South China Sea is in the order
of five million metric tons. Estimates of additional potential production have
ranged as high as fourteen miilion metric tons.? Although most of the South
China Sea countries are coastal states only, two of them, Thailand and Taiwan,
are also distant-water states as well. The extension of zones of economic juris-
diction in the South China Sea to 200 miles will completely “close™ the South
China Sca: there will remain no high seas area within it. With the extension of
jurisdiction, property rights will be established and the stage will be set, at least
theoretically, for management.

In this context, then, 1 will describe (1) boundary /jurisdiction problems,

(2} resource problems, and (3) development and management problems in the
South China Sea. Finally, 1 will speculate upon ways of dealing with the develop-
ment and management problems. Boundary /jurisdiction probiems include both
those associated with offshore islands and those associated with the offshore
extension of terrestrial boundaries. Resource problems, or, more precisely, re-
source characteristics giving rise to problemsin the development and manage-
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ment of fisheries, include the multiplicity of species and species distribution
across political boundaries. Development and management problems include
those associated with the resource characteristics just mentioned, the operations
of distant-water fleets, and national and regional institutional arrangements or
lack thereof. Future lines of action in dealing with these problems may include
bi- and multilateral arrangements, joint or cooperative ventures, common

access 4 la the EEC, and national and regional management mechanisms.

Generally speaking, boundary/jurisdictional disputes in the South China Sea
area do not have their roots in fishery matters.and it is to be hoped that some
mechanism may be found for minimizing their effects on the solution of fishery
management problems. The main problems include: (1) Possible mare nostrum
or even mare clausum claims on the part of the People's Republic of China.
While such claims might constitute useful initial bargaining paositions, they would
be difficult to support and for present purposes such possibilities may be left
aside. (2) Conflicting ownership claims exist in the case of the Paracel Islands
and Spratly Islands (in the group of islands known collectively as the Dangerous
Ground ), which are claimed by two or more countries. (3) The location of the
offshere extension in the Gulf of Thailand ot the terrestrial boundary between
Vietnam and Kampuchea is also disputed.

Unlike the higher latitude fish assemblages characterized by large numbers of
individuals of a small number of species, fish assemblages in the South China Sea
are characterized by relatively smaller numbers of individuals of a vastly larger
number of species. The Indo-Malay fish fauna is made up of some 2,500 species.
Thus, while the catches in some pelagic fisheries may be relatively pure, single-
species catches, it is not uncommon in the demersal fisheries for a single trawl
haul to take as many as 200 species. Furthermore, most of these species are
widely distributed across one or more political boundaries.

A major development and management problem arising from fisheries based
on large numbers of species is the lack of adequate stock assessment methodol-
ogy. Furthemmore, the species composition of the assemblage varies with fishing
intensity. Thus, it is difficult to impossible to estimate the biological and eco-
nomic yields requisite to rational management decisions. With respect to the
rather wide species distributions across political boundaries, evidence from
tagging experiments, or more sophisticated genetic studies, on the actual move-
ments is largely lacking and is not likely to become available for more than a
handful of species in the foreseeable future. In the absence of such information,
it must initially be assumed for management purposes that such resources are in
fact commor to two or more countries according to their distribution.

In addition to the wide distribution of species, there is also the wide distribu-
tion of the distant-water fleets of Taiwan and Thailand. The activities of these
fleets have already resulted in a number of intrusions into territorial waters and
vessel seizures by the offended parties. Closure of the South China Sea will
create still further problems.
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The Thai distant-water trawl fleet is particularly interesting. Trawling in the
Gulf of Thailand started in the early 1960s. The fisherv was very profitable.
grew rapidly and soon traced the classical course of fishery development, ending
in overcapitalization at the producer’s level and biological overfishing. Falling
profits soon forced the larger boats out of the Guif of Thailand to tish on the
Sunda Shelf, in the Java Sea, and, eventually, as far away as the east coast of
[ndia. Soon vessels were being built for distant-water fishing only. This distant-
water fleet now produces about 660,000 metric tons from non-Thai waters.’
Thus, although Thailand is an economically developing country, its trawl
fishery has the characteristics of the developed fisheries of economically devel-
oped countries: i.e., (1) the “local” fishing grounds are overexploited so that the
catch rates are greatly reduced; (2) the fishery is overcapitalized at the producer’s
level: (3) there is a distant-water fleet, and (4) the distant-water tleet is charac-
terized by modern, sophisticated vessels and gear. At the time of the uncon-
trolled growth of the Thai trawling fleet, it appeared that it came about because
of the inability of the government, which was well informed about the status of
the fishery and the resource, to manage the fishery. In retrospect, however, it is
tempting to speculate that this apparent inaction was in fact part of a deliberate
policy on the part of the government to encourage the development of a distant-
water fleet.

The relative importance of the operations of these distant-water fleets in the
South China Sea appears to be generally unappreciated. For example, it has
recently been concluded, on the basis of a recent trawl survey of the Java Sea,
that the fishery potential there was only about half that earlier estirmnated on
the basis of extrapolations from the Gulf of Thailand.* However, if the catches
of the distant-water fleets from Taiwan and Thailand are taken into account®
as well as the coastal catches by Indonesian fishermen, the earlier projections
appear reasonable. 1t would appear that about half the potential is already being
harvested, rather than that the earlier estimates were too high.

In any case, the lack of access by these distant-water fleets to thetr traditional
fishing grounds that will result {rom the impending extensions of jurisdiction
will create a number of problems including loss of production, loss of employ-
ment, loss of return on investment, and secondary effects in ancillary industries
and activities. In the case of Thailand, at least, the existence or potential exis-
tence of these problems will have a strong influence on foreign policy.

The institutional arrangements necessary to handle the fishery management
problems include strong national fishery organizations and an appropriate
regional organization. The latter does not exist in the South China Sea area
and, while the South China Sea countries all have, or have had, fishery depari-
ments of varying levels of sophistication, it is doubtful that they will find it any
easier—oy any more difficult for that matter—to shoulder the problems associated

with extended jurisdiction than do the fishery departments of developed coun-
tries.
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Turning now to possible future courses of events in dealing with these regional
problems, it has already been indicated that the potential mechanisms may in-
clude bilateral arrangements, joint or cooperative ventures, common access and
regional management mechanism. Whatever mechanism or mechanisms are even-
tually involved, each concerned country must also have a strong national fishery
department or agency. The exact nature of these will naturally vary from country
to country, but they all must have two characteristics: (1) they must be able to
provide the biological and socioeconomic information requisite to decision taking
and (2) they must be able to effectively enforce whatever management decisions
are taken.

At least one bilateral arrangement already exists in the area. It is between
Thailand and Malaysia and was developed primarily as a result of the intrusion
of the fishing vessels of one country into the territorial waters of the other.

The mechanism established takes the form of a Ministerial Committee with
subcommittees on fishing problems and on technical cooperation. In addition to
the intrusion problem, the committee has also dealt with such matters as joint
research efforts and lowering of import duties on fishery products. Additional
bilateral arrangements may be made in the South China Sea area, but the general
sotution of fishery management problems, or at least the ability to deal with
them, is not likely through a series of ad hoc arrangements.

Joint ventures or cooperative ventures {(a cooperative venture is a joint venture
in which the participants are from two or more economically developing coun-
tries) already exist and undoubtedly more will be formed. Joint ventures in
shrimp and tuna fishing/processing already exist between Indonesia and Japan.
Thailand is either already involved in, or is actively pursuing the establishment
of, cooperative ventures in Malaysia, Burma, Bangladesh, and Indonesia. Through
the control of effort, such joint ventures can also function as a management
mechanism. They are, however, obviously short- to medium-term mechanisms
that will becomne wholly national as technology transfer is completed.

A fishing industry association in the Philippines has recently propaosed that
* ... The governments of each of the ASEAN group should permit or allow
the citizens and domestic enterprises of the member countries to fish in any

area within the region.” This EEC-type proposal would be subject to the
following conditions:

1. The member country within whose territorial limits a catch is made
should be advised of any catch made.

2. If any catch is to be brought out of the country, the duties and taxes
due on this shall accrue to and be collected by the country from whose
waters the catch comes.

3. The fish exported from one ASEAN country to another shall be
levied reduced duties and taxes, if not totally exempted from these.
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This proposal will, it may be expected, be supported or opposed depending upon
the presence or absence of distant-water fishing capability. The presence of
distant-water fishing capability is the exception rather than the rule and the
acceptance of this proposal therefure appears unlikely.

There are no existing multilateral bodies in the area acceptable in their pres-
ent form or able to undertake the necessary management activities.® In fact,
the only regional fishery management mechanism that wouid appear to be
both adequate and feasible is a specially and carefully designed multilateral
arrangement involving all South China Sea countries, and even this is fraught
with obvious political difficulties. But there is urgent need for such a manage-
ment body, a South China Sea commission. ASEAN, which has been showing
increasing interest in fishery matters, could help bring such a commission into
existence. While ASEAN membership does not presently include even a majority
of South China Sea countries, the advantages of a South China Sea commission
being brought into existence under the aegis of ASEAN probably outweigh the
disadvantages.

In any case, strong national fishery organizations and an appropriate regional
organization, all working together, would appear to be the most likely route to
reduced conflict and confrontation and increased effective use of fishery re-
sources in the South China Sea.
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Fishery Problems in Southeast Asia

Francis T. Christy, Jr,

INTRODUCTION

lintend to focus on the problems affecting the distribution and

management of fishery resources in Southeast Asia, but before
doing so 1 would like to make four points. First, not all of the problems that |
will discuss are directly related to the changes taking place in the law of the sea.
Many of them are primarily the consequence of increased values in fishery re-
sources and would be present even if the UN Conference on the Law of the Sea
were not being held and unilateral actions were not being taken. Second, the
problems are not considerably different in nature from those that exist else-
where in the world. While some of them may be a little more severe, others
will be less. Third, the emphasis given to problems and difficulties should not
be interpreted entirely as pessimism. As the saying goes, “to be f orewarned is
to forearmed.” And fourth, these remarks are based on a study for ICLARM
that is not yet completed and they should, therefore, be considered as tentative
and prefiminary thoughts.

The problems discussed are essentially of two kinds. One set relates to con-
flicts over the distribution of fishery wealth, and the other to the potential
viclations of agreements and regulations and the necessity for effective enforce-
ment measures to achieve the efficient production of net benefits. These. of
course. are not the only problems that need to be solved, but it is safe to say
that unless they are solved, the best scientific research and the best management
proposals and plans will be of little value.

I will begin by identifying and describing briefly some of the conflict situa-
tions and enforcement probiems that are present or will be emerging in South-
east Asia. Some of the impediments to their resolution will be discussed, and
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finally, with some temerity, a few approaches that might be followed will be
suggested.

KINDS OF PROBLEMS

First, with regard 1o the indentification of the problems, these are divided be-
tween those relating to the distribution of fishery wealth and those relating to
the management of fishery resources. Although the distinction between these
sets of problems is not very precise, it is desirable to attempt it, since the

former are properly the subject of negotiations by representatives of the
interested states rather than the subject of economic analysis, while the
latter—the problems of management—can be measured against relatively

objective criteria and evaluated in economic terms. Wealth distribution problems
do, however, have significant implications for fishery management and, there-
fore, need to be described.

Distribution Problems. Perhaps the most important of these problems in the
Southeast Asia region is the conflict over the ownership of the Paracel and
Spratly Islands. The Paracels, Jying in the northern part of the South China Sea,
are claimed by the People’s Republic of China, Taiwan, and Vietnam; and the
Spratly Islands, to the south, are claimed by the PRC, Vietnam, and the Philip-
pines. Because of the islands’ strategic locations, the successful claimants wilk
acquire jurisdiction over vast areas. The areas in dispute, however, may not be
particularly rich in fishery resources, although it must be admitted that informa-
tion is scanty. At the moment, the dispute appears to be focused more on strate-
gic gains and the possibility of oil resources than on fisheries.

There is, however, one important implication for fisheries. This is that the
possible creation of a regional fishery management agency that might cover, at
least in part, the disputed areas, is likely to be delayed until the disputes are
settled —and, as we heard from Dr. Choon-ho Park, this might take some time.
Neither the PRC nor the Republic of the Philippines appears to be ready, as yet,
to force the issue of ownership: and, as Dr. Park noted, the PRC 1s particularly
unwiiling to open the issue, since it would mean dealing with all the other terri-
torial disputes it has with other countries. Since the attempt to create a regional
fishery management agency could be construed as forcing the issue, such at-
tempts are not likely to be made. In this regard, it might be noted that the PRC
has reportedly warned SEAFDEC (the South East Asia Fisheries Development
Center) against experimental fishing around the Spratly Islands.

A second important border dispute is in the Gulf of Thailand and affects the
states of Thailand, Cambodia, and Vietnam. The dispute concerns not only the
ownership of islands but also the boundaries used for the determination of me-
dian lines. This is currently having a direct effect on fisheries in that the disputed
areas have been fished for centuries. Thai fishermen are being arrested, and their
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vessels are being confiscated, by Cambodian and Vietnamese patrol vessels. It is
reported that many of the Thai fishermen purchase arms (at about US$25 for
an automatic rifle) to protect them from the patrols. Here again, any attempt to
manage the fishery resources is likely to fail as long as the dispute continues.

A second form of distributional conflict can be found in situations where a
specific stock of fish swims through the waters of two or more coastal states.
Mansgement requires that the stock be treated as a unit wherever it swims, and
this in turn requires the sharing states to adopt common measures and agree on
who is to get what share.

One example of this may be skipjack tuna that are caught in the waters of
both Indonesia and the Philippines. While knowledge is extremely imprecise on
the movement of the skipjack, there is reason to believe that this stock is com-
mon not only to both these countries but also the countries of the Western Cen-
tral and South Pacific. Most observers feel that there are opportunities for in-
creasing the catch of skipjack. But it can also be noted that most of the countries
in the region are planning to do just that—and that the aggregate expectations
may be greater than the maximum sustainable yield. At some point, management
will be required and, with it, decisions on the allocation of yields or benefits
from the skipjack resource. Since the skipjack apparently migrate along the west
coast of the Philippines—in the South China Sea— the possibility of membership
by the Philippines in a South Pacific Fisheries Agency may raise the question of
the Spratly Islands and the Paracels.

Another instance of possible sharing of stocks may be that of the chub mack-
erel that appear to migrate along the Vietnamese coast, in the Gulf of Thailand,
and down to the Indonesian waters in the South China Sea. These are pelagic
stocks that may offer some opportunities for increased catches, though here
again there is very little information, It is clear, however, that Thailand, Malay-
tia, and Indonesia—all of which have overfished their in-shore demersal stocks—
are planning to increase their catches of chub mackerel. It is likely that the
Vietnamese have similar intentions. If the mackerel is a single stock, there is
again a potential for conflict over distribution of fisheries wealth.

Management Problems. The problems of management in the region relate in
part to the difficulties of controlling access or transit by foreign fishermen and
in part to gear conflicts among fishermen of the same country. These problems
largely involve the enforcement of agreements and regulations. Several states
outside the region have a present or potential interest in the waters of Southeast
Asia. The Japanese currently fish for shrimp in the Arafura Sea and for skipjack
in the Banda Sea—both of which lie within the archipelagic waters of Indonesia.
Fishermen from Taiwan and the Republic of Korea have fished off the coasts of
the People’s Republic of China and Vietnam in the past, and Taiwan has been
attempting to work out an agreement with [ndonesia for access to Indonesian
walers.



220 Problems of Ocean Management in Southeast Asia

In addition, in the past decade, as noted by Dr. John C. Marr, there has been
a very rapid increase in distant-water {ishing by Thailand. with the result that
something like 660,000 tons (or about half) of the marine catch of Thailand
comes from waters within 200 miles of foreign countries. There is. in particular,
a large Thai trawler fleet operating off the Bay of Kuching along the northern
coast of Sarawak. Because of this distant-water effort, Thailand has sought,
without success, 1o join the group of Geographically Disadvantaged States at the
UN Conference on the Law of the Sea.

Indonesia and, to a lesser extent, Malaysia, are the chief targets for the
distant-water fishermen. Within Indonesia it is primarily the eastern areas of
the Banda and Arafura Seas that are not as fully developed as the Java and other
seas. These are large areas surrounded by small islands and extremely difficult,
therefore, to patrol. There appears to be a fairly large degree of illegal fishing by
some of the distant-water fishermen as well as some extortion by and bribery of
local patrot forces. Piracy is also present in the region. A recent article in the
New Straits Times of Malaysia (Kuala Lumpur, October 8, 1977) reported that
Malaysian fishermen operating out of a port in the northeast coast of Sabah
have been issued shotguns for protection against pirates.

In addition to problems of access there are also problems of transit. For
example, when Indonesia extends its jurisdiction, it will separate the waters
of Peninsula Malaysia from the waters of Eastern Malaysia, which may create
difficulties for the transit of not only Malaysian fishing vessels but also Malaysian
patrol vessels.

Another transit difficulty already apparent is that of the passage of Taiwanese
vessels through Indonesian waters on their way to the waters off the west coast
of Australia. This involves about 100 pair trawlers, each of which must obtain
a “sailing instruction sheet” from the Indonesian Chamber of Commerce office
in Taipei. The “sailing instruction sheet” requires the trawler to navigate a spe-
cific course through Indonesian waters and to carry a large sign identifying it as
having acquired such a sheet. This is designed to facilitate surveillance of Taiwan-
ese vessels by Indonesian patrols. No payment of fees is legally required for the
“sailing instruction sheets,” but it was reported to me that such payments are
generally made by the Taiwanese fishermen.

As jurisdiction is extended, the problem of transit will become increasingly
severe. The coasta! state will want to be assured that the distant water vessel is
not fishing illegally, and the distant-water vessel will want to be assured that it
can pass through as expeditiously as possible.

Finally, one more problem might be mentioned. This is the conflict between
fishermen in the same countries using different gears. While this problem is purely
intranational and not affected by the law of the sea, it provides an indication of
the difficulties of enforcement.

In each of the countries of Thailand, Malaysia, Indonesia, and the Philippines,
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the development of smail trawlers ten or fifteen years ago has led to severe con-
flicts with the local small-scale fishermen fishing primarily for their own subsis-
tence, using hand lines, gill nets, beach seines, and other small gear. There are
some indications that this develapment has led to a decline in the proportion of
high valued species in the catch and to a decline in the size of fish being caught.
There ate also some instances of local gear being damaged by the trawlersand a
good deal of feeling that the trawlers are damaging the bottom.

In an attempt to deal with the conflicts, the countries have prohibited trawl-
ing in the in-shore waters. However, there appear 1o be widespread violations of
these prohibitionsin all of the countries, largely because the highly valued shrimp
generally occur close to shore. Patrol vessels are few and far between. Patrol
officers are susceptible to bribery. The courts are apparently quite lenient in
impasing penalties. Licensing systems tend to be ineffective and in one instance
reporied to me the trawler fishermen used a boycott to achieve the release of
one of their group who had been arrested. In short, as noted by several of the
fishery administrators, control over the fishermen and fishing industry is ex-
tremely weak and ineffective. The inability of governments to implement effec-
tive controis over their fishermen is a fundamental problem, and usless this
problem is solved, there is little chance of preventing a continued dissipation of
the benefits that could be achieved from the use of fishery resources.

IMPEDIMENTS TO SOLUTIONS

The list of problems is not exhaustive, but it does serve 10 identify and illustrate
the nature of the problems and of the impediments to the achievement of more
rational fishery management. While there are various ways of classifying the im-
pediments, one approach is to distinguish among those that are political, institu-
tional, and economic in nature.

Among the political impediments, the most obvious with regard to regional
approaches to management is the split between the Communist and non-Com-
munist nations. The two multinational fishery agencies in the region—the UNDP/
FAQ South China Sea Program and the South East Asian Fisheries Development
Center (SEAFDEC)~ have membership from both Communist and non-Com-
munist nations, but currently the Communist countries are not participating in
the organizations. The Association of South East Asian Nations (ASEAN) is
made up only of the five non-Communist countries. Thus, there is no forum, at
present, in which the problems of common interest to all countries surrounding
the South China Sea can be discussed, much less resolved.

Another set of political difficulties relates to the relationship of the Southeast
Asian countries with the extra-regional countries that fish, or wish to fish, within
the region. There is some antipathy towards the Japanese. Not all of the coun-
tries have diplomatic relations with the Republic of Korea, and Taiwan is vir-
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tualty a nongovernment. These difficulties scrve to diminish the net benefits that
the regional coastal states might achieve from foreign access Lo their zones.

The most important of the institutional impediments—and [ use the term
“institution” in a broad sense to include social and cultural traditions—is the
inability of the states to implement effective controls over their own and foreign
fishermen. Bribery and piracy are pervasive throughout the region, and generally
serve to defeat the purposes of resource management or reduce the net benefits
to society that come from access agreements.

1t might be noted, however, that in theoretical terms the effect of bribery and
piracy may be beneficial with regard to improving economic efficiency in the
industry. That is, bribery constitutes a form of tax, and piracy adds to fishing
costs by increasing the risks. Such increased costs tend to reduce entry into the
fisheries and thereby reduce the overcapitalization that is the general state of
common property fisheries. Thus, if bribery and piracy were removed, this would
lead to an increase in the amount of fishing effort but probably no increase in
the amount of catch. It might mean more employment opportunities for fisher-
men, though no increase in the incomes of fishermen or in the contribution of
lisheries to the economy of the countries.

The major disbenefits from bribery and piracy occur in a distributional sense
rather than with regard to efficiency. It means that the economic rents are betng
captured by thuse who have the power to collect the bribes or engage in piracy.
While neither piracy nor bribery should be condoned, it may be possible to sub-
vert the institution of bribery in such a way as to achieve a more equitable
distribution of the economic rents that are captured, while maintaining the
beneficial tax aspects.

The third set of impediments in the implementation of effective manage-
ment relates to the economic costs of enforcement; in particular, to the costs of
surveillance and arrest. The water area of the South China Sea and the other seas
of Southeast Asia is considerably larger than the aggregate land area of the sur-
rounding countries, excluding China. Most of the fishing takes place {rom isolated
villages, and communication is extremely difficult. In addition to this, there 1s
some reluctance on the part of fishery administrators to invest in enforcement
measures. As administrators, their rewards tend to be measured more in positive
steps, such as a number of vessels built, fishenmen trained, cooperatives estab-
lished, than in such negative steps as a number of patrol craft, patrol officers,
or arrests made. 1t is conceivable that enforcement costs together with the
difficulties of overcoming administrative reluctance and of imposing effective
measures may be greater than the benefits that can be obtained. This, of course,
is somewhat of an academic question, not only because it depends upon what
costs and benefits are included and how they are evatuated, but also because
sume attempts at enforcement will be made whether or not they are socially
justifiable.
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APPROACHES TO RESOLUTION

These political, institutional, and economic ingredients make it difficult to con-
seive of approaches to improved management that have a chance of being suc-
cessful. The most that [ can suggest. at this stage of my study, aze a couple of
general principles that may be helpful in identifying useful approaches. One
principle is that of working, wherever possible, within the political, economic,
and institutional constraints that exist in the region. More particularly, I feel
that proposals for regional authorities or agencies may be valuable in setting tar-
gets toward which we should aim, but that they are not very vseful in decisions
on next steps. The decisions on next steps, for example, should recognize the
existence of bribery. Thus, regulations that increase the oppurtunities for
bribery, or that permit bribery to subvert the objectives of the regulations,
should be avoided. Or, as indicated earlier, it may be passible to manipulate
bribery systems so that the economic rents are distributed in more socially
valuable ways than at present. At the moment, 1 have no clear idea how this
can be done, but [ am convinced that institutions such as bribery cannot be
ignored.

The second principle is that of producing systems that create or stimulate the
incentive for seli-enforcement. In other words, the management measures and
allocation agreements should be designed so that the fishermen themselves have
an interest in maintaining the measures and agreements. Here, the institution of
praperty rights can be used. For example, there are instances in the region where
historically the fishermen of a particular community have been able to maintain
a de facto, if not de jure, exclusive right over the resources in the waters off
their coasts. With such a right, they have a greater interest than they would
otherwise in ensuring that the resource will provide future returns. The establish-
rment of such rights for all communities could be helpful, in some regards at least,
in the enforcement of desirable regulations, | say “some regards,” because Ido
not feel that it is desirable to provide the fishermen with shotguns and rifles to
protect their rights. This approach is likely to have serious repercussions in the
future, since there is no guarantee that the arms will be used only for the pur-
pose of protecting legitimate rights. However, the communities can fulfill the
function of surveillance and help to police, through peer pressure, their own
fishermen. Again, I am not clear how property rights systems could be extended
to cover migrafing stocks or foreign fishermen; but unless there is some incentive
for self-enforcement, the costs of enforcement may become greater than the
benefits that can be achieved.

These general principles do not take us very far along the road to improved
management and distribution arrangements, but they are the best that 1 can come
up with at the present time.
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Commentary

Phitip Helfrich
University of Hawaii

1 would like to dwell briefly on one aspect of the management of
marine fisheries in Southeast Asia in the context of an extended
economic zone of jurisdiction.

In the discussions that have preceded this paper there have been analyses of
the merits and consequences of regionalism in the management of marine re-
sources as well as a review of existing and contemplated national and regional
mechanisms for management. For various reasons already elucidated, regionalism
in the management of resources has come under active consideration in many
parts of the world, including Southeast Asia.

Fishery development in the context of extended jurisdiction and management
on a regional or subregional basis seems a likely eventuality in Southeast Asia,
although the time scale and mechanisms for implementing a regional approach
are far from being decided. Whether under regional, subregional, national, or
some other combination of participants, it can be expected that a significant
segment of the fishery will continue to involve large-scale exploitation by indus-
trial fisheries. These may be locally owned enterprises, or more probably a bi-
lateral or multilateral arrangement with distant-water fleets of a developed
fishing nation, such as Japan. Operating under a regional plan with proper agree-
ments, it is theoretically possible to exercise coordinated control of the conser-
vation and management of fish stocks in the region. Such management is greatly
enhanced, if a coordinated regional scientific research program exists to provide
data for a better understanding of the stocks. Although a regional management
plan might be well suited to the large industrial fisheries with a high leve] of
national and/or regional institutional controls, regional bodies are not appropriate
to manage the small-scale traditional fisheries that are prevalent in the Southeast
Asian region.
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Traditional fishermen in Southeast Asia vary throughout the region in terms
of their customs. mode of uperation, and degree of sophistication, but the fisher-
men involved can be generally characterized by their independence, resourceful-
ness, and lack of enthusiasm for fishery management plans and government
controls. Most fishermen in Southeast Asia, being in the lower economic strata
and having suffered the vicissitudes and adversities associated with their occupa-
tion, are as a group difticult to organize and place under a fishery management
structure. At best, this can be done at a national level, and the success vares
with various districts or coastal regions where ethnic, religious, socioeconomic,
and political factors may result in a greater of lesser degree of cooperation with
a governnient bureaucracy attempting to manage a fishery. Therefore, two differ-
ent approaches may have to be employed to manage the sometimes contiguous
stocks of fish exploited by traditional and industrial fisheries. Assuming a region-
al management approach is employed for the large-scale industrial fisheries, and
some type of national regulation for sm all-scale traditional fisheries, then one is
faced with the problem of how these two management systems are coordinated
and integrated. This problem of dual control may be complicated and accen-
tuated by the antagonism that frequently develops between local traditional
fisheries and large-scale industrial fisheries, particularly if the latter includes
distant-water vessels of a country from outside the region. The dispute between
the near-shore traditional fishermen and the larger off-shore commercial vessels
on the west coast of peninsular Malaysia is but one example of such a conflict.
There are many others in the region.

This problem of coordination is further complicated by the fact that these
two modes of fisherigs, which in fact are not always clearly separated, often
exploit the same stocks at different stages of their life cycle or migration pat-
terns. Accordingly, an additional dimension is added to the array of problems
one faces in contemplating management of a tishery on a regional basis.

How does one effect coordination between fishermen controlled by a regional
organization and those operating under a national or district regime? It is sug-
gested that neither the national regime nor a regional body with extra-national
participants may be well suited for the task. Rather a neutral, apolitical, inter-
national entity would be best suited for such a coordinating role. A UN agency
might be the appropriate mechanism, except such agencies are not always
apolitical.

This is but one of a series of problerns that must be addressed if a regional
approach to fishery management and conversation is adopted in Southeast
Asia.



*

Discussion and Questions

Gordon Munro: | have one question, but [ think [ will do the unu-

sual and share it between Dr. Marr and Dr. Bardach. I also have one

comment directed toward Dr. Christy. There is some question about
the potential in the South China Sea area, drawing upon the John Gulland fig-
ures. The top figure suggested was fourteen million tons per year, but in the
discussion of the biological data base 1 got the very strong impression that the
data base was almost nonexistent. So what confidence can we have in estimates
of the magnitude of the potential? Surely, the fact that the estimate comes
from the FAQ is not suffictent to give us strong confidence.

John Marr: 1 certainly agree with your last statement, but I think the fact

that it comes from John Gulland would give us a little more confidence. Compre-
hensive surveys have been made only in the Gulf of Thailand, and the larger esti-
mates are based on extrapolations elsewhere in the shelf area. Probably the
estimates for dermersal resources are pretty good, but when we get into the
estimates for pelagic resources, | think the standard errors are much wider.,

John Bardach:  Perhaps 1 might amplify a little on this. The fact that some of
the pelagic stocks are migratory and are exploited sequentially by a number of
nations in different fisheries may have led to an overestimation of pelagic stocks.
You will note from Dr. Marr’s quotation that the figure of fourteen million met-
ric tons is an upper limit, and [ think it is probably a rather generous limit. No
distinction was made between pelagic and demersal species. 1 do agree that at
icast in the waters of Indonesia, and | think probably also off the coastal areas
of Vietnam, the estimates of dermersal stocks are pretty good. But given the
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insufficiencies of data, the figure may be somewhere between six and eight,
and at the very most fourteen, million metric tons.

Gordon Munro:  The comment I had for Dr. Christy is on his very interesting
thesis that bribery can be beneficial with regard to the probiem of enforcement
within the area of gear conflict, such as that between trawls and in-shore fisher-
ies. If | understood it correctly, the reason he gave for believing that the conflict
cannol be removed is that the enforcement agency tends to be rather inefficient
and corrupt. [s that fair? A few years ago I was involved in a rather intensive
study on just such a conflict on the west coast of Malaysia, and what 1 would
suggest is that the regulations broke down because these were unenforceable
right from the beginning, because of the distribution of stocks and the market
conditions that operated. In Malaysia the fishermen proved to be somewhat
smarter than the administrators, which is a rather universal phenomenon.

John Bardach: 1 would like to add to this that our management paradigms,
which we have easily transferred from the days of colonial administration, are
detived from population dynarics, and our knowledge thereof in temperate
zone waters is quite inadequate. It is very likely that we shall have to go back to
square one for management paradigms for multispecies tropical fisheries.

Dolliver Nelson: 1 would just like to make a coament and ask for a further
clarification from Dr. Christy on another point. [f you accept bribery in one
area of law enforcement procedure, for fishery management purposes, you may
be in danger of accepting it throughout the whole procedure, and I think that is
not something that should be undertaken lightly. You must look at the law as a
whole: you cannot say, we accept bribery for fishery purposes but we won’t
tolerate it elsewhere within the legal system. 1t cannot be done; it isnot divisible.
The second point 1 would like to raise arises from this idea of distant-water fleets
transiting through the economic zones of other states. 1 would just like

Dr. Christy to elaborate on the procedure adopted, and to say whether he thinks
it can be of gencral application.

Francis Christy:  1do not think that | really meant that bribery should be
accepted. [ believe that bribery exists on a widespread basis and that somehow
ot other it might be possible to subvert it to a more beneficial system of distribu-
1ion, but, as 1 said, | am really not at all clear how this can be done. In struggling
with the problem of bribery, it occurred to me that one might be able to manip-
ulate it in some way, so that it is not really bribery in the wholly negative sense
but rather a tax mechanism that could be made to have beneficial aspects. With
regard 1o transit, I do not think that 1 am really qualified to deal with thatin
general terms. | simply reported that there is the requirement for sailing instruc-
tion sheets to be issued to the Taiwanese fishermen on their way through the
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waters of Indonesia. Perhaps Dr. Djalal would be able to deal with the broader
implications of this procedure.

Hasfim Djalal:  Thank you very much. 1 actually do not want to make a
comment, but simply put some questions. First, to Dr. Marr and to D1, Christy.
It is interesting for me to hear, if | understand it correctly from Dr. Marr, that
the Philippines has proposed that the member ASEAN countrics should permit
one another’s nationals to fish freely in their respective waters. | am not aware
of that proposal, so I would like to know more about this: has that proposal
been officially submitted, or is it simply an idea or opinion? It is very interesting,
because | am not aware of any other ASEAN countries fishing in the Philippine
waters. Maybe there is something more to it that we need to know about.

Second, with regard 1o this fee for transit, I think Dr. Christy was right in
saying that there isno rule in Indonesia for paying for transit, but the way I
look at it is that it can be regarded as something like a hunting fee charged for
fishing in Indonesian waters. Such an arrangement already exists with certain
Japanese fishing boats that come to Indonesia to fish, Some Taiwanese also fish
in Indonesian waters, and, as you know, Indonesia does not have any diplomatic
relations with Taiwan, although we do maintain a liasson office in Taipei. Some
of the Taiwan fishermen who fish in the Indonesian waters ask for the protection
of a license and they may have to pay for it. Maybe later they don’t fish there
but decide instead to transit to Australia, but that is another matter. I agree with
Dr. Christy that there is no rule in Indonesia that when you transit Indonesian
waters you have to pay. The only rule is that transiting fishing boats are required
to pass through certain sea-lanes. There is a rule saying that. The whole idea is t0
prevent them from using the transit right to fish while transiting, so we do require
them to pass through specified lanes.

The proposal by Dr. Christy to stimulate self-<nforcement on the part of the
fishermen by allocating them certain resources sounds like a very interesting
proposal, but it raises two questions. One, would it exclude other fishermen,
probably local fishermen, from fishing the same stocks? I so, would it not de-
prive them of what is basically their basic need 1o fish these particular stocks, if
they are allocated 10 somebody else? Moreuvver, even if they are given a certain
stock to fish, what would prevent themi from (ishing on other stock if the first
stock was already exhausted by them? 1 definitely agree with Dr. Christy that
the basic problem is not so much allocation of the stocks as the need to improve
enforcement agencies at sea. I certainly see this as one of the basic difficulties
that we have in Indonesia, but of course if you look at it within the context of
national development strategy, it is only one of many that the states will have to
give priority to.

John Marr:  1am sorry | do not have complete details on the proposal I men-
tioned. | believe it was made just before 1 left Maniia to come to this meeting by
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1trade association associated with ASEAN. The proposal itself was made by a
fishing industry association in the Philippines, not by the Philippine government.
This association is made up of entreprensurs who have tuna boats, or who buy
tuna from the subsistence tishermen and resell it elsewhere.

Francis Christy: | appreciate very much Dr. Djalal’s comments on this.

With regard to the transit issue, it is my understanding that the Taiwanese
fishermen do receive sailing instruction sheets to go through certain specific
lanes and [ can understand the rationale for this. ] understand that they do pay
something for the sailing instruction sheets, which is not necessarily a legitimate
payment but probably one that is made anyway. The property rights question
you have asked —What would happen to those fishermen who did not have access
to the waters claimed by the community or acquired by a community ?—is
aready being raised to a large extent. There are limits to the resources in the
shore areas—fairly severe limits. The problem of allocation is being dealt with

at present in favor of those who are able to get the most fish under this Kind of
arrangement. So the fish goes to the small trawlers primarily . There hastobea
limit, and someone has to bear the burden of reduced access to stocks, or some
other kind of control. Now, how you do this is essentially a distributional ques-
tion that does raise real problems. | would suggest that you provide some kind of
exchusive right to a particular community in a particular area, as is done in
Japan, I understand, and under this kind of system, you do have an incentive

to control the fishery. This does not mean necessarily that the fishermen out-
side the community’s area would be excluded. It may be decided that the
community would let the others come in, provided they pay something for the
privilege, but it daes put the resource under someone’s control, which is
desirable.

William Burke: 1 have an awful temptation to speculate on how one instiw-
tionalizes violence for the purpose of improving fishery management. They have
used every other tool; why not this? But 1 really want to comment on Mr. Nel-
$0n’s question about transit. There is a very substantial amount of experience
with this kind of clearance procedure, and perhaps it is an apt experience be-
cause most of it was during wartime, and I guess we are on the verge of “eco-
nomic warfare” now. In those days use was made of a procedure called “clear
search,” and it was a very common practice. In fact, I think it has been used
even during peacetime. The Cuban missile crisis comes to mind as an example.
This transit problem is a fairly substantial one, particularly in the South Pacific,
and, 2s | say, there is a large body of literature dealing with clearance certificates.

Kazuo Sumi: 1 would like to ask Dr. Christy one question about the relation-
ship between fishery and environmental institutions, because tanker accidents
and operationat discharges have an impact on the productivity of fishery
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resources. What is the relationship between fishery and environmental manage-
ment?

Francis Christy. | think this is a persistent and pervasive problem for all
countries. The effects of pollution on fisheries can be severe, and it seems to me
a matier for national governments to work out the arrangements to prevent these
kinds of things from occurring, or at least 10 ensure that the cost either of the
controls or the consequences are not too damaging to society. Now, which
country wants to do that is largely a national rather than an intemational
question, except possibly in regard to the issue of transit which has already

been discussed in the context of tanker pollution problems in the Malacca

Straits.

John Bardach:  § would add that there is a certain danger in generalizing
about the effects of organic additions in tropical waters. Various kinds of
tropical waters react quite differently to these changes, and | am not aware of
any exact, or close-to-exact, assessment of such pollution damage under clearly
specified conditions.



* Part VI

Regional Ocean Management:
Problems of Methodology
and Comparative Analysis

Chairman
Edward Miles
University of Washington

The first panel will attempt to focus on the methodological prob-

lems associated with the concept of regional ocean management.

After the initia! presentations by Professor Munro and myseif, we
shall have some general discussion and questions from the floor. Later, we shall
have an opportunity to draw upon the experience and perceptions of a number
of panelists from different regions in a final discussion on specific policy prob-
lems in the context of what might be termed “economic zone management.”

First, ] would like to introduce our first speaker, a respected fishery econo-

mist from the University of British Columbia, with whom [ have had the pleasure
of working closely in recent years. Professor Gordon Munro has written widely
an fishery management problems, not only those in Canada but also those aris-
mg in other regions.

2371






* Chapter Sixteen

Extended Fisheries Jurisdiction in a
Regional Setting: Problems of
Conflicting Goals and interests

Gordon R. Munro
University of British Columbia

1t is now readily apparent that, regardless of the final outcome of the

Third Law of the Sea Conference, the intemational community has

come {o accept and will continue to accept the widespread imple-
mentation of exclusive economic zones. The prime advantage, we are told, of the
EEZ regme is that marine resources, heretofore subject to nonexistent or weak
intemational management, will become subject to effective management by
individual coastal states. If marine resources are transboundary in nature, then
hopefully pairs or groups of coastal states within regions will come together to
impeose effective management.

{ have been asked to address myself as an economist to what 1 deem to be
some of the primary issues pertaining to coastal state management of EEZs and
10 do so in a regional setting. Obviously this is an en ormously broad topic. 1 pro-
pose 10 narrow it in two ways. First, 1 shall confine myself to fisheries. While |
can lay some claim to expertise in this area, I can lay little claimn to expe rtise in
the areas of seabed mining, off-shore petroleum, marine transportation or marine
pollution. Be that as it may, it is my hope that what I shall have to say pertaining
10 {isheries will be relevant to these other areus.

Second, 1intend to confine my discussion to a consideration of what econo-
mists can say (if anything) about the difficult, if not intractable, issue of coping
with an apparent multitude of conflicting goals and interests. If we are confused
2s 10 whose benefits we are attempting to enhance by managing the resources,
then any discussion of optimal management programs becomes nieaningless.

The research for this paper has been funded by the Donner Canadian Foundation and is
part of a project in “Canada and the International Management of the Oceans” sponsored
by the [nstitute of International Relations, University of British Columbia, Canada.
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These problems are scarccly new. We liave been worrying about them for
many years. However, with thee advent of the Third Law of the Sea Conference
and the spread of the EEZs. the problems take on a new urgency. We would be
foolhardy if we did not assume that the opportunity for a major reformation of
the management of the world’s ocean resources provided by the Third Law of
the Sea Conference 15 an unique one,

it is all too easy to construct scenarios in which individual coastal states and
groups of coastal states within regions throw away the unique opportunities for
rational management of fishery stocks provided by extended fishery jurisdiction
because of a failure to resolve goal conflicts. Moreover, some of the initial
developments in response to expanded jurisdiction are not at all encouraging.
The American system of dividing the management authority amongeight regional
councils and the federal government | find, as a Canadian, to be mildly terrifying.
Indeed there is already evidence that this division has exacerbated fishery
negotiations between the United States and Canada. In the case of my own
country, the fisheries are under single control. Moreover, the Canadian govern-
ment’s central policy document on fishery management appears to have a clear
overall goal.' However, when one reads further, the discovery is made that this
overall goal is in fact broken down into ten subgoals. The nature of the trade-offs
among them is left to the reader’s imagination.

In this paper | wish to addiess mysclf to three arcas of goal and interest con-
flict. The first relates to the conflict between economic and so-called noneco-
nontic goals. The second area relates to what [ like to term intertemporal interest
clashes. These arise from the fact that major reformulations of fishery manage-
ment policies promising substantial benefits in the distant future may call for
heavy sacrifices in the present and near future.

These two conflict areas | discuss in the context of individual coastal states.
{f these conflicts within individual coastal states are not resolved, then coopera-
tive management between or among coastal states in a region becomes hopeless.
Moreover, if the other papess in this volume provide correct assessments of
prospects for regional cooperation, our management concerns may in fact be
largely focused upon individual states.

Having discussed these areas, I then wish to go on and discuss the problem of
reconciliation of interests between or among states within a region, when these
states are confronted with 1ranshoundary stocks demanding joint management.

The first area of conflict, the one involving economic and noneconomic, is
one, | unhesitatingly adimit, that economists have discussed at considerable
length in the past. Nevertheless, | feel that a review is warranted. My own work
on fishery management problems over the past few vears has convinced me that
we economists have not been particularly cffective in putting across our point
of view. The image we hald among our noneconomist colleagues, such as
biologists, ecologists, political scientists, and lawyers, continues to be unfortu-
nate - to say the least--with obvious consequences for our influence. We are seen
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= rather soulless individuals with an irrational and almost brutal passion for
ecomomic “e fliciency” and profits, who are apparently oblivious to the fact that
thete are other goals that society considers worthy of attention. Indeed, it must
¢ admitted that we now even have economists in the field of fishery economics
asitacking their fellow practitioners for their excessive attention to efficiency.?

With respect to the ather two arcas of goal and interest conflict, intertemporal
od interstate, [ see no need to justify discussing them. While economists may
hgve worricd about them. they have really had rather little to say about them up
untit the last few years. The intertemporal question, it is true, was recognized at
the birth of fishery economics.? 1t would not be unfair to say, however, that
there was a tendency from that time up until a few years ago to push the issue
fiemly into the background.

Qur first step in dealing with the question of whose benefits are to be maxi-
mized in managing the EEZs is to ask whether the coastal states will be managing
their EEZs on their own behalf, on behalf of the region as a whole, or on behalf
of the entire international community. The coastal states will, in my view,
gmost certainly manage the EEZs with the sole object of maximizing their own
benefits, in spite of public protestations to the contrary. Some may call this view
cynical; | call it realistic. Moreover, this apparent selfishness on ihe part of
coastal states may not necessarily be a bad thing. Although itis possible to at-
empt 1o specify a globally optimum management policy for fisheries, in practice
it seems almost impossible to do so where the number of participants is at all
targe. This became abundantly apparent in ICNAF and was certainly one impor-
wnt 1eason why there was so much pressure on the U.S. and Canadian govern-
ments from their respective Atlantic coast regions to move towards an extension
of fishery jurisdiction. With goals for the managers being simpler and more
deardy defined under these new conditions, the likelihood of there being at least
same positive net benefits generated by the fisheries is so much greater.

All of this may seem to be cold comfort 1o the distant-water nations. Yet even
they may benefit. If fisheries hitherto pushed to the point of bioeconomic equi-
librium are now subject to effective management and if, as part of this effective
management program, distant-water nations are “hired” to harvest part of the
ssource or have part of the resource rented to them, then they can expect to
emjoy some of the fruits of effective management.

There is, of course, no guarantee that the coastal states will ef fectively man-
agr the resources coming under their control through extended fishery juris-
&iction. With this in mind, let me turn then to the question of conflict between
sconomic and noneconomic goals and the economist’s view of this conflict. This
leads us to consider the guestion of the economist’s passion for “efficiency.”

First, let me attempt, as so many other economists have attempted (and
fated), to correct a misconception about the economist’s use of the concept of
efficiency, a misconception that is at once both tenacious and pernicious. This is
the belief that economists are concerned solely about the monetary returns from
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fisheries. The econamiist is really concerned about maximizing the net benefits

to society from the resource. As such, he is well aware that monetary measures.
such as prices of fish and fishing effort costs, may provide an inaccurate descrip-
tion of the social benefits and social costs associated with a given fishery. There-
fore. when economists talk about maximizing rent from fisheries in their ¢ffi-
ciency arguments, they should-if they are not doing so already—be talking about
“social rent.” The point was made well over a decade ago by Christy and Scott:

In principle at least, it is possible also to take into account non-commercial
or intangible bene fits and costs in arriving al the best use of the region. . . .
Rent can be a social concept, and the instruction to *‘maximize rent’’ can
be a route to an ethically defensible optimum.®

As we shall see, this statement by Christy and Scott wiil have to be subjected to
substantial qualification, but their point that the economist’s perspective is a
broad one will remain valid.

Having said this, we still have to ask why the economist gives so much atten-
tion to efficiency. There are, | think, two reasons for this. The first goes back to
the bedrock proposition in economics that productive resources are scarce in
relation to society’s material wants. Consequently, when economists complain
about inefficiencies in tisheries in terms of rent dissipation, what they are really
complaining about is that, at the margin, productive resources are being em-
ployed in the fishery that would produce more for society elsewhere in the
economy. This leads the economist in turn to ask two closely interrelated ques-
tions when confronted with the demand 10 consider goals in apparent conflict
with the goal of “‘efficiency.” First, are there not less costly means of achieving
the desired “other ” goal than by reducing ¢ f{ficiency within the fishery? If the
answer to the first question is “no,” then a second question must be asked. Has
society, or whoever decides on society’s behalf, really asked itself whether the
benefits promised by achieving this “other™ poal are going to be sufficient to
offset the loss implied by reduced cfficiency?

For example, suppose that achicving full efficiency in a particular fishery will
produce a change in income distribution that society deems 10 be unacceptable.
One cannot just accept inefficient management of the fishery without first ask-
ing whether less costly means cannot be found of dealing with the maldistribu-
tion of income. To take another example, suppose that we are confronted with
the argument to the effect that a fishery should be expanded beyond ks “efti-
cient™ level in order that exports can be increased to alleviate a balance of pay-
ments deficit. The first question must be asked and can be answered in a
straightforwasd manner. Economic theory since the early 1950s has shown that
this sort of piecemeal, and inefficiency-inducing, approach to balance of pay-
ments problems is woefully inadequate and is, moreover, quite likely to produce
negative results.
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The second reason that economists emphasize efficiency first is because, as
Giulio Pontecorvo has argued ® they are by training inclined to think in terms
of the general welfare as opposed to the welfare of specific groups. Consequently
when confronting “other” goals they tend 10 become suspicious that these may
seally represent claims being made by specific groups at the expense of the gen-
eral public. For example. one of the ten goals for Canadian fishery management
8 protection of national security and sovereignty, ie. enhancement of national
Jefense.” Suppose then, in this context, that itis maintained that all vessels
harvesting in the coastal state’s EEZ should be domestic, because foreign trawlers
snd other fishing vessels constitute a national security threat. National defense is
a important noneconomic goal and economists have long been prepared to
sdmit that meeting this goal may well be worth the loss of substan tial efficiency.
Comsequently, if in fact foreign vessels do constitute a significant security threat,
the argument has to be accepted. On the other hand, the economist may wonder
whether the real aim is not to protect the domestic fishing fleet and perhaps
domestic boat building industry at the expense of the public. The fact that most
sconomists have seen the national defense argument abused over and over again
by industries asking for protection against foreign competition will do nothing
to still their suspicions.

As a digression , this example brings us back to the position of the distant-
water nations. The extent to which the distant-water nations enjoy benefits from
the EEZs may well be dependent upon the extent to which the efficiency critenia
are accepled within individual coastal states. It will amost certainly be true that,
for many coastal states, cfficiency criteria will dictate that the coastal state per-
mit distant water fleets to harvest certain of their fisheries, albeil at a price.
Working against these efficiency criteria, however, will be a powerful desire on
the part of interests within each coastal state to protect and enhance the domes-
tic fishing industry. Strengthening this desire, [ suspect, will be a belief that
national honor demands ultimate exclusive exploitation by domestic fleets of
fshery resources within the coastal state’s EEZ,

The position, then, of most economists with respect to the problem of con-
fic ts between economic and noneconomic goals is that the best approach is to
sommence with the efficiency goal cast in terms of social net benefits. They
would argue that this goal at least provides us with an important first approxima-
tion of the goal of maximizing society’s net bene fit from the resou rce.® Then, as
anext step, one should weigh other goals that cannot be enc ompassed by the
economist’s efficiency goal, such as national security, by seeking answers to one
or both of the questions I have raised.

The objection to this approach, of course, is that it appears to ignore basic
political “realities.” There is a great danger, however, that in surrendering with-
oula siruggle to political “realities,” the analyst pushes e fficiency into the back-
gound and thereby has no real basis for assessing the competing goals. The
danger was expressed rather well by the Yale economist, Richard Cooper:
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... 1 have seen too many cases where policy-makers teel obliged to agree to
sub-optimal [i.e., economically inefficient] policies because of so-cailed
political constraints. Their advisors in turn confine themselves to trying to
understand and reconcile the various expressed interests treating policy
formation as a quasi-adversary process among those who show an interest
and in the end recommending least-common-denominator Compromisss
among conflicting objectives, with little or no consistency in approach,
nothing to build on in the future, and neglect of considerations and rele-
vant parties (such as consumers} which failed to make it into the arena
where compromise was hammered out.?

In their discussion of the goal of rent maximization or efficiency, Christy and
Scoit qualify their enthusiasin for it by raising an important difficulty that can
arise in moving towards fulfiliment of the goal.'® This is the fact that, in order to
achieve the goal, heavy, albeit transitory, sacrifices may have to be endured.
Thus, if efficiency demands that a particular fishery stock be built up, catches
will have to be temporarily reduced and in addition a substantial and permanent
reduction in fishing eftfort may be called for. If the vessels and fishermen lack
alternative means of employment, the required flect adjustment can prove to be
very painful. The problem is one whose importance it is difficult to overstress,
when we look at the future under extended fishery jurisdiction. As stocks,
herctofore subject to international overexploitation, come under coastal state
management, we can look forward to lengthy adjustment periods of stock re-
building and “rationalization™ of fishing industries.

To any competent student of economics, the problem of rebuilding a fishery
is immediately recognizable as a problem in investment. The fishery resource can
be viewed as a stock of capital. If we choose to build up the stock, this consti-
tutes an act of investment. Hence what economists really require in attempting
to analyse this problem is a capital theoretic approach that provides us with
some basis for balancing off future gains against present investment costs; that
is, of determining to what extent it makes sense to reduce present fishing acuvity
in the hope of future benefits perhaps five or ten years hence. The capital
theoretic approach is also required to examine a second and equally important
problem. Suppose that the decision is taken to rebuild certain stocks. What is the
“least cost™ path of adjustment? Should the stocks be rebuilt as quickly as
possible by introducing severe cutbacks in current total allowable catches
(TACs), even at the threat of severe disruption of the present industry? Or, on
the other hand, should the TAC cutbacks be made less draconian, even though
society will thereby be forced to wait longer for the promised benefits of a re-
buiit fishery?

The need for such a capital theorctic approach was recognized over twenty
years ago in a classic article by Anthony Scott.!! However, capital theory, which
by its very nature is dynamic in the sensc that time enters explicitly into the
analysis, has always been regarded as one of the more difficult areas of econom-
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ics. Moreover, as we recognize today. the mathematical techniques required for
effective application of capital theory 1o fishery problems were not available
twenty years ago. Consequently, economists tended to content themselves, until
a few years ago, with a static or timeless analysis.

The static theory was and is useful in pointing out the consequences of allow-
ng a common property resource, such as a fishery, to be subject to unregulated
exploitation and in pointing to the inadequacies of the biclogists’ maximum
sustainable yield (MSY) criterion for fishery management. As we shall note,
however, the theory did tend to overestimate the extent to which overexploited
fishery stocks should be rebuilt and, more important, revealed itself to be
impotent in dealing with adjustment problems ¢reated by the “investment”
program.

Over the past few years, economists have been able to develop an effective
(and operational) dynamic theory of fishing. In part, this was the result of new
mathematical techniques becoming available. In any event, while I do not claim
that we can offer precise prescriptions for the resolution of intertemporal con-
flicts, we are in a far better position to analyse the problem than we were before.

The natuse of the dynamic approach can perhaps be seen most clearly by
contrasting it with the more standard static analysis. The static approach com-
mences with the aimost universally accepted proposition that an open access
fishery will, if left unregulated, become economically “inefficient” in the sense
that excessive fishing effort will be employed in harvesting the resource. The
cause, of course, is the common property nature of the resource. The theory
then goes on to deal with the gquestion of the appropriate or “¢fficient’™ level of
effort with respect to a given fishery. The answer is that the level of fishing effort
that maximizes the sustainable “rent” from the resource is the efficient or
optimal level.

The dynamic approach, while being concerned with the optimal allocation of
fishing effort 10 given fisheries, perceives the basic problem of fishery manage-
ment as an asset management problem. A fishery biomass is a capital asset that,
signilar 10 man-m ade capital assets, is capable of generating a return to society
through time. If society, as owner of the resource, chooses toinvest in, that is,
build up the fishery resource, then society, like every other investor, will be
asking whether the game is worth the candle. We attempt to do this by relating
expected yield or retumn at the margin on the resource asset (0 something that
we call the social rate of discount.

In part, the social rate of discount (interest rate) can be seen as reflecting
society’s rate of time preference, its tendency, for good or for ill, to give prefer-
ence to the present over the future—but only in part.!* For even if society is
prepared 10 give equal weight to the distant future and the present, the social
rate of discount for a given fishery should not be set equal to zero. The decision
10 reduce havesting for a specified period of time implies not only forgone
present consumption opportunities, but forgone investment opportunities as
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well, Capital in the form of fish can be transmuted via the market system into
physical capital. Hence the social rate of discount must also reflect the yietd on
other forgone investment opportunities, or, as the economist would say, the
opportunity cost of capital.

Thus the economist, by incorporating an interest rate or social rate of dis-
count into the analysis, is not callously disregarding the future, but is taking
into account that investment in fisheries, or other marine resources, constitutes
but one (or a few) of the many investment opportunities open to society. This
point has been made very effectively by Scott, when he was dealing with conser-
vation of natural resources in general, but what he says can be applied without
modification to fishery resources.

Conservation of [ natural] resources is not only analytically analogous to
investment in capital goods; it is also in each planning period, an actual
alternative to investment in . . . . available goods. . . . Society must con-
stantly choose how it will allocate resources among competing uses and
among periods of future time. Conservation of [natural] resources is only
one of many possible choices; one that implies sacrificing present con-
sumption and investment in produced means of production in favour of
increased future supplies of a group of “natural” resources. . . . . [tis
ridiculous, then, to say that conservation is a8 movement which has the
welfare of the future particularly in mind; conservation will not neces-
sarily increase in the future’s inheritance but merely change its composi-
tion from “capital goods” to natural products.!’

The dynamic theory tells us that the optimal biomass level, the long-run bio-
mass target, is that level at which the yield offered by the resource at the margin,
the “"own rate of interest™ of the resource (to use the economist’s jargon) is
equal 10 the social rate of discount. The corresponding optimal level of fishing
effort prescribed by the theory is simply the minimum required to harvest the
sustained yield associated with the optimal biomass level.

The undesirable consequences of an open access common property fishery,
by the way, are now seen as arising mainly as a consequence of excess disinvest-
ment of the resource. With no one owning the resource, the resource or asset is
subject to no management. Re-expressing this proposition, we can say that the
fishermen act as if the appropriate rate of discount were equal to infinity.
Determining the appropriate social discount rate is, of course, difficult, but
scarcely impossible. The authorities confront this problem alt the time in dealing
with public works and development projects.

The opposing static model, it can be shown,'* is like the dynamic model with
the discount rate set equal to zero. There are two drawbacks to this. First, this
will very likely lead to an overinvestment in the fishery resource. Even if one is
prepared to argue that future generations are as important as the present one, we
are not justified in setting the discount rate applicable to fisheries equal to zero
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percent. We come back to the point made by Scott that it is iliegitimate to
ignore the opportunity cost of capital."® Hence to use a very low rate of discount
may in fact harm rather than assist future generations, This is particularly true
for developing countries, for whom the opportunity cost of capital may be
rather high.

Second, if one uses a zero discount rate, the model seems (at first glance) 1o
imply that the pain and difficulties of the adjusiment phase can be ignored be-
cause they are temporary. The result. if we are not careful. is that we take what
appears to be an uncompromisingly ruthless approach to investment in the re-
source.'® It scarcely enhances our ability to persuade fishing industries to accept
rational management programs.

1t would. however. be grossly unfair for me to imply that all, or even many,
of the economists using the static model ignored the difficulties of the adjust-
ment phase. 1 have already referred to Christy and Scott. I should also reter to
extensive discussions of this problem by J. Crutchfield and others.!” They were
all compelled, however, to adopt a rather ad hoc approach to the question. They
argued that if labor and capital cannot be moved easily out of a fishery, then the
losers ought to be compensated. If this is not possible politically or otherwise,
then for “practical reasons™ the reduction of the fleet should be a gradual one.
However, this does not really offer us an analysis of the best adjustment path,
but rather is presented as a set of concessions that must be made in order to
effect the desired fleet reduction.

With the use of dynamic models, we can do much better than this and can
analyze various adjustment paths in terms of their optimality. To return to the
case in which vessels, as well as fishermen, cannot be readily shifted out of the
industry, it turns out that the optimal biomass levet and corresponding harvest
rate are, at any point in time, not independent of the stocks (numbers) of non-
shiftable harvesting inputs. Thus the appropriate adjustment policy becomes
complex.

Clark, Clarke, and Munro demonstrate with regard to an overexploited fishery
that, if the vessels employed in the fishery have little value outside the fishery,
then the optimal policy is one of building up the resource slowly (except in
extreme circumstances).!® It may possibly be desirable to utilize the existing
fleet * flat out” during the adjustment phase, while at the same time not replac-
ing vessels as they come to the end of their economic life. This policy would
remain in force until the long-run biomass target was achieved. Thus a gradual
reduction of the fleet is not merely a concession to practical reality, but isin
fact an optimal policy and would be so even if the authorities could pay vessel
owners {0 leave the industry through a buy-back scheme or similar device. While
the authors deal only with the case in which physical capital is difficult to re-
locate, it takes little imagination to extend the analysis to include nenshiftable
labor.

To repeat, then, while we as economists cannot claim to have resolved atl



242 Regional Ocean Management: Problems of Anthropology

intertemporal conflicts, our ability to anatyze the problems has been greatly
enhanced over the past few years.

We come finally to consider the problem of conflict among statesin a region
attempting 10 manage transboundary stocks. Let it be supposed, for the sake of
simplicity, that the relevant states are uniform to the extent that for each the
goal of economic efficiency is paramount. There will, nonetheless, be no reason
to suppose that the states will be uniform with respect to perceived optimal bio-
mass levels, harvest rate, and so forth, with respect to any transboundary stock.
Differences in effort costs, markets, and perceived discount rates can lead to a
wide range of perceived biomass optima.

This problem was certainly considered in the past. [ndeed Christy and Scott
devoted two chapters to the topic,'® but were forced torestrict themselves to
generalities. Thus they argued that participating states should at least strive to
arrive at agreements in which each of the states is scen to be better off than it
would be without an agreement.

They were, however, attempting 1o consider arrangements, such as ICNAF, in
which beiween ten and twenty states were involved—a daunting assignment, With
the coming of UNCLOS 111, in which effective control of most of the stocks is
given to the coastal states, the problem within any given region is surely much
simplified. To take one example, hake stocks migrate along the Paciftc coast of
North America from California to British Columbia. Up until 1977, they had
been subject to little effective management. Before extended fishery jurisdiction
any truly effective management scheme would, at the very least, have had to
take into account the desires of the United States, Canada, the USSR, Poland,
and Japan. In time, one could expect that the aspirations of Taiwan and South
Korea would also have to be considered. Now, with extended fishery jurisdiction
in place, effective property rights over the stock reside with the United States
and Canada. Hence, the management problem is much e¢ased.

Can economists say anything about this somewhat simpler problem of goal
conflict among joint owners of s fishery resource? Some progress has been made.
Lee Anderson has done some work on this problem, using a static model.?® [ have
also made an attempt.?! Both Anderson’s work and my own are theoretical
exerciscs and hence must not be regarded as providing precise formulae for
settling conflicts between joint owners of a fishery resource. Rather the theory
should be seen as a framework within which we can order our thoughts and
examine the problems in a rational manner. The establishment of the framework
is an essential first step.

In this work I have found it most useful to combine the dynamic analysis
used for fisheries confined to the waters of a single state with the theory of
games. The latter body of theory has been used widely by economists, political
scientists, and others in analysing problems of conflict resolution. The segment
of garmme theory that 1 employ is referred to as the theory of cooperative (as



Extended Fisheries Jurisdictian in a Regional Setting 243

opposed to competitive) games. The participants or “players” are competitors
in that they will be striving to have their own objectives met. At the same time,
however, they have an incentive 1o cooperate, as all parties recognize that each
stands to lose if cooperation is not forthcoming.

My work has so far been confined to negotiations between two partners, This
may appear somewhat restrictive, but | argue that it is a useful beginning, be-
cause with the advent of extended fishery jurisdiction there are bound to be
several cases of two-country negotiations over the management of transboundary
stocks. In any event, if we are incapable of dealing with a two-entity case, we
shall certainly be in no position to go on to more difficult cases involving three
of more parties. Fortunately, I can report that the results I have obtained are
satisfying in that they make good economic sense. I report some of the details of
the model in an appendix.

The theory of cooperative games makes a very useful and clear-cut distinction
between “games” or arrangements in which it is possible for one partner to
make transfer payments to the other and those in which it is not possible for
such payments to take place. An example of the former would be the North
Pacific Fur Seal Convention, in which Canada and Japan agreed to refrain en-
tirely from sealing and to leave the harvesting of the seals to the United States
and Russia. In retum. however, the United States and Russia agreed to tum over
a certain percentage of the harvest to Canada and Japan. An example of agree-
ments without such “‘side” payments would be agreements arrived at under the
pre-1977 ICNAF.

What the analysis immediately reveals is that life is much easier in terms of
conflict resolution if it is politically possible for side payments to be made. Then
it becomes quite probable that the problem of there being 2 nonunique biomass
optimum will disappear. The appropriate policy then becomes that of aiming for
the policy that will maximize the global return from the resource. Bargaining
between the two partners in turn determines how the proceeds will be divided.

To return to the example of the fur seals, the Americans and Russians har-
vested seals on land, while the Canadians and Japanese harvested them at sea
There is clear evidence that the land harvest was a lower cost operation than the
pelagic one.?? Thus with side payments possible, the optimal policy would
obviously be for the low-cost partners to do ali of the harvesting and then
pension off their high-cost partners. This, of course, is precisely what happened.

To take another example, let it be supposed that the two partners are uni-
form with respect to fishing effort costs but hold divergent views as to the
appropriate rate of discount to apply in managing the resource in question. One
country might, for example, push for a discount rate close 1o zero, while the
other country, having a high opportunity cost of capital, might press for a rate of
say 15 percent. The analysis suggests that the global return from the fishery will
be maximized if the fishery is managed as if it were owned outright by the low-
discount-rate country. The reason is simply that the low-discount-rate partner,
by definition, places a higher value upon the resource. Since it places a higher
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value on the resource, it will be able to make transfer payments to its partner
and thereby “bribe”™ its partner into accepting its management plan.

If it is not possible to make transfer payments between the two partners, then
the situation becomes substantially more difficult, for there will indeed be a
multiplicity of biomass optima unless the two partners are identical in terms of
effort costs and in their positions vis-a-vis the demand functions for the harvest,
and agree on the appropriate discount factor. However, all is not lost. The
analysis does suggest that a unique outcome can be established. The firs1 prob-
lem that must be settled is that of distributional shares. What 1 view as the most
realistic outcome is one in which the prospective partners agree to fix harvest
shares or proceed shares (which usually will amount 10 the same thing) before
proceeding to the management plan. One obvious way of determining the shares
would be to base them on the historical catch records of the two countries. We
can, in the analysis, allow for the possibility that the harvest shares are per-
mitted to vary through time. However, 1 regard this as rather unrealistic.

Once the harvest shares are determined, there will still be differences over the
appropriate management policy. Let me take two examples. Suppose, first, that
the two states insist upon using domestic ~as opposed o third country—fleets
exclusively, and suppose further that fishing effort costs differ between the two
countries. If, in addition, the costs of harvesting the fish are sensitive to the
stack size, as seems to be true for most fisheries, then the high-cost country will,
ceteris paribus, press for a larger biomass than its partner. Or let it be supposed
that while effort costs are identical, the two countries differ with respect to
their perception of the appropriate discount rate. The Jow-discount-rate partner,
with its relatively conservationist bent, will press for a larger biomass than its
high-discount-rate partner.

The analysis suggests that compromise solutions can be reached. In the case of
cost differences, we in effect take a weighted average of the harvesting costs of
the two partners. The weights reflect the relative bargaining strengths of the
partners. The outcome in the case of differing discount rates is somewhat more
complex. 1t might be expected that we would move toward a weighted average
of the two discount rates, Essentially this is correct, but the weighted average is
not constant through time. Rather it will vary over time with the influence of
the high-discount-rate partner becoming steadily weaker. Yet this surely makes
good sense, as by definition the interest of the high-discount-rate partner in the
future is less than that of its low-discount-rate partner. The derivation of this
outcome is discussed in detail in the appendix.

Thus it is not impossible to subject the problem of managing transboundary
stocks to rigorous analysis, The analysis 1s, however, confined to two-country
situations, 1t should be possible to extend it to three or more countries, but
there is a quantum increase in the level of difficulty. Not surprisingly, the larger
the number of countries, the greater is the degree of difficulty.

The difficulty in extending this form of analysis to many-country situations
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may give us some insight into why internationa! arrangements such as ICNALF
proved to be so unwieldy, in contrast to several agreements involving two or a
few countries such as the International Pacific Halibut Commission or the North
Pacific Fur Seal Convention. 1t may also lend some credence to the claim of the
supporters of extended fishery jurisdiction that coastal state management will
lead toimproved management regimes.

CONCLUSIONS

The coming of extended fishery jurisdiction brings with it the promise of im-
proved management of fishery resources within regions and hopefully through-
out the world. Many obstacles will have to be surmounted, however, before this
promise is realized. One important set of obstacles appears in the form of con-
flicting goals and interests with respect to management of the resources. A failure
to reconcile these con flicts will certainly place the realization of the promise of
amproved management in serious jeopardy. There will first be conflicts within
individual coastal states between economic and apparent noneconOmic goais.
Within these states there will also arise the potential for what we might call inter-
ternporal conflict. Restoration of fisheries and rationalization of fishing indus-
tries can be expected to be lengthy and painful processes. Hence, the interests of
the present will have 10 be balanced against those of the future. Moreover, care
will have to be taken to minimize these conflicts by searching for the minimum-
cost-adjustment paths. Finally, within the regions we must anticipate that there
will be conilicts among different states exploiting the same common resources,
such as transboundary stocks.

This paper attempts to present the economist’s perspective on these conflicts.
With respect to the first set of conflicts we rcstate the economist’s plea to use
the goal of economic efficiency as the starting point, in spite of the criticism
that such an approach lacks political “realism.” Intertemporal conflicts present
a greater problem because by definition dynamic analysis is required. We argued
that the absence of key mathematical techniques made it very difficult for the
fishery economist to address himself effectively to this problem untl a few years
ago. Over the past few years, however, substantial progress has been made. The
nature of the progress and its implications for policy are described. The last set
of conflicts are the hardest of all to deal with, as the economist has to combine
dynamic analysis with bargaining theory. However, within the recent past,
economists have been able to make significant progress in creating an analytical
framework for the reconciliation of interstate conflicts,

These problems of conflict resolution have been with us for along time in
fisheries, particularly in regional settings, With the coming of extended fishery
jurisdiction, however, they take on a new urgency. If we prove ineffective in
addressing these problems, it could well be that the jurisdictional expansion, one
of the few major achievements of UNCLOS I1I, will come to nothing.
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Appendix: The Optimal Management of
a Transhoundary Fishery Resource:
Selected Examples

fn this appendix we shall set up a model that will pemit us to
analyse the optimal management policy of a transboundary fishery
stock.
Let us by way of introduction consider the optimal management policy
through time for a stock confined to the waters of a single state.
We assume that the stock can be modeled effectively with the standard
Schaefer model.® Let x(¢) denote the biomass at time (7). The natural growth or
production fonction is given by:

x = F(x). (1)
Upon introducing a harvest rate A(t), Equation (1) is modified to:

x = F(x) - h{r), (Y

where in the Schaefer mode] we assume that

hi)=q Ex (3}

where F denotes a fishing effort and ¢, a constant, the catchability coefficient.
Assume that the price of fish provides an adequate measure of marginal social

benefit (gross) of harvested fish, and that marginal effort cost s an accurate

measure of marginal social effort cost. If we assume further that the demand for
fish and the supply of effort inputs are infinitely elastic, the optimization model
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<n be formuiated as follows:

I ize

J;:e'“ip- c(x) 1) dr 4)
sudvpect to

x* fix)-h(1) (5
< M) <hmax (6)
) < x(7), (7
where

§ = instantaneous social rate of discount

p = pnce of fish
«(x) = unit cost of harvesting
Ly e maximum feasible harvest rate

We now have a linear optimal control problem, where the problem is to deter-
mine the optimal control A(¢) =h*(z), 1 > 0 and the comesponding optimal
homass x(f )= x*(1), r > 0.

The corresponding Hamiltonian of the problem is:

H#= e {[p- cO)h()} + MF(X) - A(2). (8)

whete ) is the adjoint variable. Through a straightforward application of the
maxunum principle.* it is possible 1o determine the optimal equilibrium bio-
mass and thus the optimal equilibrium harvest policy. The optimal equilibrium
beornass, x*, is given by:

CxF(x*)  d(e)/dt

Fix*) - —— —— 9
(x*) ) T (9)
which reduces 10

'ry® %
Fae)- 0D (10)

p - c(x*)
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The L.H.S. is the “own rate of interest” of the biomass.
The optimal harvest rate is given by

h*(1) = F(x*) (11)

Now let us suppose that the fishery is exploited by two neighboring countries
that are prepared to contemplate establishing a binding agreement for the man-
agement of the fishery. We assume that both countries sefl the fish in the world
market and face a perfectly elastic demand function for the fish. We assume
fusther that the two countries are identical in every respect except that their
perceptions of the appropriate discount rates differ. Denote the two discount
rates by 8 and 6 and assume that 5 <8,.

Fmally we assume for the time bemg thal the two countries agree upon a
division of the harvest, whatever that harvest might be, and that these shares are
fixed inde (initely. Denote the harvest sharesby o and | - a where0 S a < 1.
The objective functionals of the two partners can be expressed as:

PV, =f0” 1 alp - o(x)]h dt (12)

P.v.2=f0°° 21 (1 - a)lp - cx)]h d. (13)

The desired management policies of the two countries will differ. 1f we let
x3(r) and x‘(r) denote the optimal biomass levels, as perceived by countries 1
and 2 respectwely. it s easy to demonstrate thatxT > x3. In other words
country 1 will opt for a more conservationist pollcy than its partner.

We turn for a solution to the bargaining problem to J.F. Nash’s theory of
two-person cooperative games,?® dealing with the case where no side payments
are possible. While each partner will compete with the other, they will both have
an incentive to cooperate by recognition of the fact that each stands to gain
through cooperation.

We introduce the tenm “payoff.” A “payoff” is an expected return to a
player that we shall define as the present value of expected returns from the
fishery for a given partner or player. The first set of payoffs we consider are
those the two players would en6 y if there were no cooperation. These two pay-
offs which we shall denote as 7" and 80 respectively constitute the “threat
point.”* We might determine the threat point by applying competitive game
theory. Clark® shows that if J.F, Nash’s theory of competitive games?’ is em-
ployed, the threat point payoff will be associated with the fishery moving to and
remaining at bionomic equilibrium.

Nash is able to prove in his theory of two-person cooperative games that a
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unique solution to the “‘game’” can be determined if six straightforward, and not
unduly restrictive, assumptions are realized. One general assumption that we
should mention is that the two partners can in fact make a binding agreement
through time.

The six assumptions are first that the solution is contained within the feasible
set of solutions. The second assumption is one of rationality in that the solution
payoffs are not less than their corresponding threatpoint payoffs. Clearly no
agreement (solution) can be achieved if one player is worse off than he would be
with no agreement. The third assumption is that of Pareto optimality, in that
once the solution outcome is reached no one player’s position can be improved
except at the expense of the other. The remaining three assumptions are: (2)
symmetry—numbering of the players is irrelevant: (b) independence of linear
transformations—the solution is unaffected by monotonic linear transformations
of the payoffs: (c) independence of irrelevant alternatives.

To determine the set of “‘efficient” or Pareto optimal outcomes we character-
ize each such outcome as an objective functional to be maximized where the
objective functional consists of a weighted average of the objective functional of
the two players. The weights we denote as 8 and 1 - 8, where 0 < § < 1. Thus
we have a combined objective functional:

PV.2=gPV, +(1-pPV,, (14)

which upon writing out becomes:

P. .-=f0°' [Baeil +(1-5)(1- e }[p- cx)lhdr. (15)

The Hamiltonian of this problem is:
H=(gae® 10+ (1-F)(1 - a)e®2) {[p- )R} +AF ) -R(O) . (16)

For any given 8, we can, through application of the maximum principle,
determine the optimal biomass. This is given by the equilibrium equation:

(- - -5 _ _ =&4l
P - CEDFE) _Byfac s y(1- Bl e a7
p-c(x*)  Bae”l +(1-B)(1-)e™?

Equation (17) should be compared with Equation (3)

The determination of 8 is given to us by the application of Nash’s theory of
tooperative games. Given that the aforementioned six assumptions hold, Nash is
able to prove the existence of an unique solution, and hence an unique 8 given
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by the maximization of the following:
maximize (7* - 10)(8% - 8°) | (18)

where 7* and 6* are the solution payoffs.

If the unique 8% is equal to 1, the R.H.S. of Equation (17) reduces to 8.
Similarly if the unique 8* is equal to 0, the R.H.S. of Equation (17) reduces to
b,. If, as is much more likely, 0 < g* < 1, we have on the R H.S. of Equation
(1 7) a complex weighted average of 8, and 8 ,. which we shall denote as §;(¢).
What it is important to observe is lhat 5 4(¢) 1s time variant. Indeed it can be
stated that

lim 85(6) <5, (19}

From this it follows that the optimal biomass level x*(¢) is also a function of
time and will approach through time the optimal biomass level desired by
country 1.

[f side payments are possible. then our problem becomes somewhat simpler.
We seek out that policy that will produce the largest global retum. Wesetup a
combined objective functional as be fore, but now weight P.V., and PV,
equally. There is no point in providing differential weights with side payments
possible. Second, since we are seeking to maximize the global return we no
longer constrain ourselves by fixing a through time, but rather permit & to be
time variant and thus to become a control variable.

One of the conditions of the maximum principle is that the Hamiltonian #f be
maximized with respect to each control variable at all time 1, £ 2 0. The
Hamiltonian is linear in « (as well as /1), thus the aforementioned requirement
calls for us to set & equal to 1 or to 0, depending upon whether 9H/8a > 0 or
oM /o < 0.

Upon the differentiation of Equation (16} with respect to a we have:

oH
ol CLARRS CER IR A I LLUT (20)

Since the appropriate § is § = 0.50, it must be true that 3H/9a > 0 because e~

> ¢7%2" Hence it is appropriate to set a = 1 for all time.
The unsurprising consequence of @ = 1 can be seen by retuming to Equation
(17). The equilibrium equation now becomes:

¢ (x*F(x*)
- =5 .
-oxty !

F'ix*) - an
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The preferences of country 1 should be followed throughout.

The proper interpretation of these results is not that country 2 should
pecessarily give up all harvesting activities. Actually it is a matter of indifference
2t 10 how the harvesting activities are divided since the harvesting costs are
identical. Rather one should interpret the results as saying that since country 1
places a higher value on the resource asset than country 2, the policy preferences
of country 1 should be followed throughout. Country 2 would then be com-
pensated for following a more conservationist policy than it would otherwise
toferate by receiving a side payment(s) from country 1.

How would the total returns be divided? This can be determined by an appli-
ation once more of Nash's theory of cooperative games. Let the threat point
payofis be 7© and 9° as before and the payoffs resulting from the bargaining be
! and 87, Let the maximum total return from the fishery be 7.

Omce again a Nash solution will be achieved by maximizing the expression.

maximize (x1 - 80)(6% - 87), (22)

which we can rewrite as:

maximize (n} - 10)(y - n' - 09). (22a)
Since
el =y, (23)

Maximizing Equation {22a) with respect to a1 we have

=(y-60 +ad)2

ad

5 =(y-n0 +8%02. (24)
Each partner receives an average of the return it could expect without coopera-

tion and the marginal contribution it makes by accepting an agreement with side
payments.
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‘* Chapter Seventeen

On the Utility of Regional Arrangements
in the New Ocean Regime

Edward L. Miles
Winiversity of Washington

THE PROBLEM

Since the Caracas session of the Third United Nations Conference on

the Law of the Sea (UNCLOS I11) in 1974, there has been interest in
“regional arrangements™ as a mechanism for resolving certain problems generated
by the approach adopted to defining the exclusive economic zone. The emphasis
in this approach has been on spatial characteristics rather than on the relative
concentration/dispersal of the various activities to be regulated. It is widely ap-
perent that the definitions contained in the Single Negotiating Text (SNT), the
Revised Single Negotiation Text (RSNT), and the Informal Composite Negotiat-
ing Text (ICNT) cannot automatically be applied to all coastal areas of the world,
because their relevant spatial characteristics differ considerably. The approach
adopted, therefore, will give rise to a series of negotiations between neighbors,
on the one hand, and between neighboring coastal states and noncoastal states
wishing 10 ut ilize the area affected, on the other.

In addition to this concern, major regional issues have surfaced in the actual
negotiations in four major contexts:

First, in Caracas these issues arose as a result of proposals by eight members
{excluding the United Kingdom) of the European Economic Community (EEC),
which had as their objective the placing of severe limits on individual coastal
state authority over living resources in the economic zone.' Opponents of this
proposal found it ironic that such a wide scope of authority currently being
proposed for regional fisheries commissions now appeared desirable to the same

The author is grateful to Messrs. Stephen Gibbs, Michael Hardy, and James Kingham for
detxled comments on an earlier draft.
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people who had historically been among its strongest opponents. This led to a
heated debate with members of the Latin American and African groups in which
one of the very influential African delegates characterized regional fisheries
commissions as “clubs for plunder.””?

Second, the question of “regional arrangements™ has been raised repeatedly
in Caracas, Geneva (1975), and New York (1976-77) by the Landlocked and
Ge ographically-Disadvantaged Group (LL & GDS). The effect of this would be
to leave for later negotiation in a much smaller forum the details of access to re-
sources. However, none of the coastal states is willing to provide guarantees of
access to mineral resources of the continental shelt or margin {or the LL & GDS
group. The situation is more complex concerning living resources. The Africans
are willing to share with neighboring LL & GDS within the zone and to use the
Organization of African Unity (OAU) as the mechanism for doing so. The Latin
Americans and Asians are less willing to share. The Latin Americans since 1975
profess to be willing to allow access to the excess (i.e., after the coastal state has
helped itself), if any is left. Most coastal states involved insist that such sharing
be subject to Articles 61 and 62 of the ICNT.? These rights are nonreviewable
in the dispute settlement procedure proposed.

The third context reflects a sui generis situation within the EEC, since a wide
range of issues being negotiated within UNCLOS III has greatly influenced the
bargaining between EEC member states, on the one hand, and between the com-
mission and member states, on the other. The latter dimension is particularly
interesting because the Commission seeks consciously to substantiate the extent
1o which there has been a transfer of powers from the member states to the
Community and is aided in &oing so by its independent position under the EEC
Treaty and the common policies that have been adopted. The most important
common policy that has been affected by UNCLOS 111 developments is, of
course, the common fisheries policy . This has led the Commission to propose
and the Council to accept: (1) that there be an EEC-wide exclusive fisheries zone
of 200 miles; (2) that negotiations be held vn @ Community basis as regards
access by Community fishermen to the resources of third states; and (3) that
the EEC become a party in its own right to any treaty which might emerge from
the Conference.

The fourth context is represented by the extensive debate on the issue of
“Enclosed and Semi-Enclosed Seas.” However, this question is analyzed in detail
by Dolliver Nelson in a paper in this volume.

If one looks at the references to “regional arrangements’™ that appeared in the
RSNT, as catalogued by the Portuguese delegation,? it is clear that the primary
implicit or explicit models of such arrangements are, first, organizations and,
second, either regional fishery management commissions or the FAQ-sponsored
regional fishery nonmanagement commissions. There is therefore a wide range
of possible types of arrangements that are not considered and about which there
is considerable ignorance prevailing.



On the Utility of Regional Arrangement in the New Ocean Regime 257

My obiective in this paper is to evaluate, on the basis of information presently
availabte, the utility of this range of possible types of arrangements. Such an
evatuation should prove usetul in adapting to the modifications required by the
new ocean regime. whether or not a generally acceptable treaty is produced by
UNCLOS II1. In doing so, I shall have recourse to a considerable body of work
on approaches to regional integration in Western Europe, Latin America, and
Africa. This literature yields valuable insights on what one should and should not
expect from such research. In applying a body of mainly theoretical literature to
the concerns of decisionmakers dealing with particular marine policy problems, |
shall assume only that decisionmakers wish to cope with a variety of perceived
problems relative to the utilization of the marine environment, and not that they
pecessarily wish or ought to wish to pursue conscious strategies of regional inte-
gration.

THE PROBLEM REFORMULATED

Let us begin by putting aside the specific issues as they arose in the context of
actaal negotiations and ask instead what generalized objectives decisionmakers
are likely to pursue across a variety of specific situations. These may be charac-
terized in terms of gaining or safeguarding access to wealth (redistributing the
Row of inconte), access to knowledge (enlightenment), increasing vne’s own
sapabilities (skill). denying access to real or potential competitors. tacilitating
regional stability and conflict resolution, marine-oriented agreements as side pay-
ments for nonocean issues, resource conservation, management of conflict within
and across various ocean uses, and the like. However, almost as important as
what objectives actors pursue is 7ow they think about the multiple trade-offs
required on the values identified. These strategic questions have very cogently
been spelled out by Ernst Haas:

Do the government people you have in mind think in terms of systematic
tsade-offs among multiple uses of ovean space (i.e. fisheries v. mining v.
tramsport, etc.)? Do they think of trade-offs in terms of differential bene-
fiis derivable from one use as opposed to another? How do they figure the
benefits {i.e. in terms of trade, employment, aggregate income, disaggre-
gated income, etc.}? Do they subordinate all this to some undifferentiated
motion of national welfare? Conversely, do they self-consciously {igure in
terms of multi-use, multi-actor and multi-benefit terms {i.e. some inchoate
sense of some ‘public good out there’)? If all or none of the foregoing,
what links do ther see with regional arrangements? Are there implicit in
rheir thinking some explicit analogies with common markets, collaborative
R & D agreements, regionzl environmental protection arrangements? Are
these analogies implicit rather than explicit? How extensively are these
people aware of experiences in UNEP and the UN specialized agencies?

ls the model the variety of regional fisheries agrecmenls?s
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These questions constitute the crux of the problem. Let me summarize some
answers based on personal observations of the conference process since 1973 and
multiple interviews with a Jarge number of delegates. Perceptions of the problems
identified held by delegates at UNCLOS III run the pamut and are quite inchoate.
There are at least two reasons for this. One is that from the point of view of pol-
icies implied, the notion of the exclusive economic zone is revolutionary and
subversive of the traditional structure of many ocean management decision-sys-
tems. The second reason is that, for most countries, the people who negotiate
jurisdiction are not the same people who manage marine uses on a day-today
basis, and therefore the operational consequences of jurisdictional decisions are
often not immediately apparent to them.

One finds more often, therefore, evidence of only nascent awareness of the
need to define a shifting pecking order of priorities relative to the multiple uses
of ocean space. One finds less often any awareness of the trade-offs between
benefits derivable from one use as opposed to another, and there is almost no
perception of the need to operationalize concepts of net benefits derivable from
ocean use in general.

With respect to the questions concerning links and implicit or explicit anal-
ogies to common markets and other models, one finds that most actors regard
regional fisheries commissions as the basic model. They are, of course, aware of
the UN specialized agencies and UNEP but, in the main, both representatives of
advanced industrial countries and the Group of 77 find these o be of declining,
if any, utility.

On the other hand, there is increasing interest in experimenting with various
forms of regional and quasi-regional arrangements {or a variety of reasons. Some
of these reasons are complementary, as for example the interest of distant-water
fishing countries like Japan and the USSR in securing access to fisheries resources
in foreign economic zones and the interests of developing countries with re-
sources to increase fish production for protein or foreign exchange and to expand
fishing and fish processing capabilities. This kind of arrangement is also growing
between developed countries (e g., United States-USSR) as well as between de-
veloping countries. For instance, there is an emerging arrangement between
Trinidad-Tobago and Brazil in which Brazil provides Trinidad with continued
access 1o shrimp resources, but on a joint venture basis which helps Brazil to
expand its processing capacity, and in addition Brazil seeks to garner a larger
share of Trinidad's petroleum exports.®

In addition to countries seeking access to resources, others seek access to
knowledge. In the United States, for example, both sets of interests are pres-
ent. The United States is attempting 1o accommodate the interests of domestic
tuna fishermen, as previous arrangements (the Inter-American Tropical Tuna
Commission) have been seriously impaired by extensions in coastal state juris-
diction in the Eastern Tropical Pacific. At the same time, U.S. distant-water
academic and governmental oceanographers are finding themselves in increasingly
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difficult situations. For the major oceanographic research institutes with large
distant-water operating capacity, an average of 3545 percent of annual ship time
has historically been spent within the cconomic zones of other countries and
denials of access are getting more and more frequent. This is occurring simulta-
meously with a decline in real federal research support. The latter is barely stay-
ing abreast of inflation, in particular with increases in the cost of food, fuel, and
Iibor.

There is consequently growing interest in devising regional collaborative ar-
nngements in areas of particulur interest to U.S. scientists in which technical
assistance of some kind is exchanged for access in such a way that the transfer is
wseful to the coastal states involved, as defined by their own priorities, and each
individual U.S. unit avoids having to pay on a per vessel per trip basis.

Within the FAO-sponsored regional fishery commissions, significant changes
are also slowly taking place.” Several of these commissions have now been
assigned management responsibilities. There is particular concem for creating
mechanisms that facilitate better collection and exchange of data on the status
of the stocks than has so far been possible. There is increasing concern for the
need to devise adequate arrangements to handle the problem of sharing stocks
that migrate across particular jurisdictions. This is especially a preblem in regions
ke the Guif of Guinea and the South China Sea.

Given these problems, what varieties of responses are possible and how shouid
the analysis be approached? It is clear that the EEC situation is suf generis,
though parts of that experience may be transferable. In answering the question
.posed, the focus will be on the appropriateness of some regional formulae for
managing ocean resources and ocean uses on a decentralized basis.

REGIONAL ARRANGEMENTS DEFINED®

There are essentially two choices in defining a region. The first is to use location/
contiguity as the determining criterion and infer that there is a direct causal re-
Itionship between this characteristic and the pattern of activities and policy
problems dealt with. This turns out to be an excessively limiting approach, since
countries are often more tightly connected in terms of their transactions with
sountries outside the “region” than within. The second alternative is to treat
Jacation as being secondary and focus instead on the pattern of activities and
rerceived policy problems that shouid be at least analytically separable from
the rest of the world. A policy problem is defined as the perception by some
actor of the need to choose between different objectives or courses of action.
The notion of choice reflects concern with both the processes of decision and of
implementation. The second alternative is the approach tzken here.

Marine regional arrangements represent attempts by fwo or more countries to
rezpond to some perceived set of policy problems related to ocean use in a speci-
fied portion of the world ocean.® If the countries involved are all situated around
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the locus of the perceived problems, we call the arrangements fully regional. If
countries from other parts of the world are also involved, we call the arrange-
ments quasi-regional.

The arrangements differ in their degree of centralization of decision making
and their scope of decision-making capacity (i.e., number and type of issues).
For illustrative purposes, arrangements can be arrayed in relation to the diagonal
in a matrix defined by the two dimensions of high to low centralization and
restricted to wide scope. Specific examples would therefore runge from loose
arrangements to share information to relatively highly centralized arrange-
ments of significantly wide scope restricting the freedom of maneuver of
individual state members.

ONE ANALYTICAL APPROACH

| have argued elsewhere that the observable variations in global ocean politics is
reducible to five sets of dynamics.'” These are

1. differences in capabilities of ocean use and therefore in the distribution of
income and other values generated by such use.

2. Differences in biogeophysical conditions of states.

3. Differences in national objectives vis-a-vis ocean use.

4. The extent to which the substantive issues are ‘pure’, i.e., pertain only to the
activities of ocean use, or ‘contaminated’. i.e., penetrated by external, non-
ocean-related issues.

5. The organizational demands of conducting negotiations in institutionalized
settings at the global level (ie., group structure, issues, coalitions and rules of
procedure).

The first four of these are generally applicable to regional ocean politics as
well, The fifth is applicable whenever a definite regional or quasi-regional organi-
zation is involved. As people’s expectations about ocean exploitation change,
this affects the first three factors significantly. This process has been observed
for the concept of the exclusive economic zone and some of these reverberations
are now spilling over into the area of regional arrangements.

Given the multifarious alternative possibilities available from very loose to
very tightly centralized and given the desire of decisionmakers to be able to cope
with a variety of marine policy problems generated by the process of ocean use,
it seems 1o me most useful to begin by asking the following set of questions
relative to specific arrangements proposed or re¢valuating existing ones:

. What values are a1 stake? Or what objectives are sought”
2. Who are the relevant actors?
3. How important are the values perceived to be?
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4. What capabilities relative to the activities in question exist and how are they
distributed?

What skew in the distribution of benefits is perceived by whom?

What are the existing patterns of control and how are the relevant decision
processes organized?

What are the specific issues?

What coalitions exist or are likely?

What are the likely outcomes?

10. What are the likely long-run effects of specific outcomes?

oo

DR -d

Now, governments do not commit themselves 10 new arrangements generally
unless the same objectives cannot be obtained elsewhere at less cost.'’ Costs may
be monetary ot political. Therefore, some criteria must be specified by which
composite judgments of relative utility will be made. I recommend the fellowing
nonexhaustive list in no order of priority:

Economic efficiency.

Equity.

Flexibility, i.€., adaptability in the face of dynamic phenomena.
Comprehensiveness and timeliness in information gathering and analysis of
trends.

Effectiveness with respect to stated and unstated goals.

. Responsiveness to constituencies.

7. Conflict resolution potential,

e o pd

&

We alrcady know which variables constitute critical constraints and suppors
for effective task performance. The most crucial questions are: what are per-
ceived by the actors to be the benefits to be derived from participation and how
are they to be distributed? This leads to a further set of questions: Are the bene-
fits 10 be derived indivisible and of high value, so that their attainment would be
impossible without effective collaboration (e.g., longer and more accurate
weather forecasts)? If the benefits are divisible, is the result still greater than the
perceived sum of the separate contributions {(e.g., nuclear research in the Centre
European pour la Recherche Nucléaire)? [f the benefits are divisible, how are
cos1s to be apportioned? If costs are borne solely by participants, then percep-
tions of the ratio of benefits to individual costs will set real Bimits to ¢collabora-
tion, where benefits are divisible and side payments not utilized (e.g..
EURATOM). If the costs are borne primarily by some deus ex machine {e.g.,
private foundations), then the question of the ratio can be deferred. (e.g., Inter-
national Rice Research Institute).

The expectations participants have about the nature of the benefits is posi-
tively refated to the degree of national commitment to the activity. However,
an additional critical though independent variable is the quality of national
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and regional jeadership available. The tasks for the leadersship are to convey

some vision of the future to various participants, to pay attention to the bargain-
ing process characterizing the relationship, to secure adequate resources for task
performance, to be responsive to, and therefore be able to mobilize, constituen-
cies, and to seek to multiply the values to be traded off so that participants are
not forced into making deals only on a single dimension.

A second group of important variables for effective regional collaboration
would include: the size and quality of the pool of technical experts that can be
pressed into service, the density and variety of transaction pattemns already
existing between the relevant participants. the nature of the institutional
arrangements and the degree of coordination between them across different
activilies, and the degree of externalization (i.e., the ratio of pure to contam-
inated issues and the roles of external actors).

All this we already know and should keep in mind as we proceed to devise
regional responses to the new ocean regime. There are already many existing
examples of regional arrangements which are empty vessels, to put it bluntly,
and we should guard against their multiplication.

SOME ADDITIONAL LESSONS TO BE LEARNED
FROM ATTEMPTS AT REGIONAL INTEGRATION

These experiences are relevant for our purposes if states wish to consider arrange-
ments that approach higher degrees of centralization. Professor Joseph Nye, for
instance, defines a regional organization as one that is based on formal agreement
among goveraments, in which membership is restricted on the basis of geography,
and in which there is created a diplomatic forum assisted by an international
bureaucracy.'? The scope of the arrangements can differ with respect to the
number and type of tasks to be assigned and the relative distance between the
constituent units. The latter is important because it relates to intensity of inter-
actions, the effects of size on cohesiveness, and the problems of enforcement.

For our purposes, two dimensions of the regional integration phenomenon
that Nyt analyzes are relevant. The first is the degree of preexisting economic
integration defined in terms of (1) trade interdependence (i.e.. the proportion
of intraregional exports to total exports): {(2) whether or not there are common
external tariffs; (3) the degree of factor mobility; (4) the extent to which there
is harmonization of fiscal and monetary policies; and (5) the scope of shared
services (1.¢., total annual expenditures by jointly administered services as per-
centage of GNP)." These phenomena constitute an infrastructure and a body
of common experiences that can facilitate the emergence of new joint enter-
prises among regional actors. They are a necessary but not a sufficient condition
for effective collaboration of the more highly centralized type.

The second dimension relates to possibilities of political integration defined
in terms of: (1) the salience of joint activities to governments; (2) the extent of
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national commitment; (3) the degree of policy coordination (budgets and staff)
om particular issues; (4) the nature of constituencies;and (5) the distribution of

gains and losses. ™

Nye hypothesizes that if. over time. higher levels of integration are achieved,
the process becomes more politicized (i.e.. controversial} as a result of increasing
salience to governments and constituencies. This increased politicization tends to
affect decision-making style substantially, making the process more difficult by
invotving moze players and issues. While this increased politicization is not
necessarily bad for continued integration, it does incur higher costs.'?

Whether or not politicization acts as a brake on further integrative re-
sponses depends on the configuration of political interests in the member
countries. and this pattern in turn may depend to a large extent on timing.
The important question is whether the support of groups benefitted and of
mass opinion grows quickly enough to overcome the opposition of other
groups and the likely proclivities of many political decision-makers toward
inertia or hostility as their sense of sovereign control is increasingly less-
ened. The problem facing further integration is not politicization but
premarure politicization before supportive attitudes have become 1ntense
and sll:uctured. This is particularly a problem in many less developed coun-
tries.

Ernst Haas has provided a convenient inventory of propositions derived
from the literature on regional integration.'” His definition of this phenomenon
is: “The study of regional integration is concerned with explaining how and why
states cease to be wholly sovereign, how and why they voluntarily mingle, merge,
wd mix with their neighbors so as to lose the factual attributes of sovereignty
while acquiring new techniques for resolving conflict between themselves.'*®
Seme of the findings that have relevarce for the creation of marine regional

armangements are as follows:
Empirical Generalizations: Globai'®

I. Members of regional groupings perceive themselves as being increas-
ingly inter-dependent as the volume and rate of transactions between
thern rises as compared ito third countries.

la.  Actors will evaluate interdependence as negative if they feel their
regional partners profit more than they; negative evaluations can be
predicted in common markets and free trade areas of less developed
countries.,

b. Actors will evaluate interdependence as positive if they feel they
benefit equally with their partners in some issue area though not
necessarily in all simultaneously; such a pattern can be predicted in
economic arrangements between industrialized countries.

3. The proliferation of organizational channels in a region (both govern-
mental and private) stimulates interdependence among the members
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as they increasingly resort to these channels for the resolution of
conflicts. However, a positive evaluation of such interdependence
on the part of the actors cannot be predicted . . ..

4. A critical mass composed of integrative activities in a number of issue
areas likely to result in a cutmination of de facto or de jure political
union is difficult to identify and hazardous to predict. Many fields of
potentially integrative activity, after successful avcomplishments, re-
sult in ‘self-encapsulation’ organizationally and attitudinally and
therefore may not contribute to the evolution of new demands by
actors. Other areas of perceived interdependence result in the
creation of rival organizations whose activities may nor may not con-
tribute to overall integration.

5. Of all issues and policy areas the commitment to create a common
market is the most conducive to rapid regional integration and the
maximization of a spill-over. Military alliances, even if equipped with
far-ranging competences and standing organs, have triggered very
little permanent integrative consequences, Arrangements limited to
the setting up of common technical and scientific services tend
toward se]f-n:ncapsmlalion.20

THE EXCLUSIVE ECONOMIC ZONE
AND EXPECTATIONS ABOUT FUTURE
MARINE REGIONAL ARRANGEMENTS

Professor Lewis Alexander has recently produced a comprehensive descriptive
catalog of existing marine regional arrangements, thereby relieving me of the
necessity of describing trends.?’ In this section, I shall, therefore, try to answer
one question: What can we expect of regional arrangements in the new ocean
regime?

Existing regional arrangements are restricted to marine science, pollution
control, fisheries, and shipping. They tend to be dominated by national govern-
ments in their decision-making except in the case of liner conferences*” and,
with few exceptions, they tend to be isolated from each other. Most of these
arrangements are either independent organizations or programs of organiza-
tions of varying degrees of complexity and centralization. Some are agreements
that define the rules of the game for periodic meetings of states. Very few orga-
nizations have their own independent scientific staffs.

In terms of performance. those dominated by governments tend to be either
inflexible or flexible within a very narrow range and tied to conditions charac-
teristic of the time at which they were created. Consequently, they cannot
respond effectively and rapidly to major changes in external conditions. All,
including the liner conferences (which are oligopolistic). tend to be neglectful of
economic efficiency as a value. In part because they are quite responsive to
national constituencies, it is extremely difficult to get comprehensive, effective
organizational programs out of them. Their performance as conflict resobvers 1s
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mixed and, in fact, inflexibulity generates additional conflict when serious in-
equities are perceived by participants. What therefore can we expect of them in
the new regime?

Fisharies

It seems to me that we can expect that existing management commissions
based on an open-access regime ¢ither will pass out of existence or be signifi-
cantly renegotiated to conform to the new conditions. Indeed this is already
taking place and should be concluded in the next year or two at most. In their
places we can expect to sce several different kinds of arrangements. Where stocks
fall within the 200-mile zones of coastal states, there are likely to be four types
of quasi-regional arrangements ermerging. These are: (a) arrangements to divide
the surplus, as in the case of Canada and the Northwest Atlantic; (b) arrange-
mentts to provide access to foreigners on some favored basis as a resuit of joint
sentures or other forms of payment: {c) arrangements for more detailed and
comtprehensive collection of data on catch levels and catch per unit effort
(CPUE) by the foreigners and even joint research operations oriented both to
monitoring the status of stocks and discovering new ones; and (d) arrangements
that require drastically reduced levels of fishing by foreigners.

Situations in which stocks are shared either within 200-miles or between the
¢conomic zone and the area adjacent to it present the greatest complexities and
therefore the greatest difficulties. This is particularly true for the Northeast
Atlantic, the Gulf of Guinea and the Southeast Atlantic, and the West Central
Pacific. To a lesser extent, it is true of the Northeast Pacific and the East Central
Pacific.

In the case of the Northeast Atlantic, there are thirteen states and two com-
peting jurisdictions (i.e., Northeast Atlantic Fisheries Commission [NEAFC] and
the EEC). Not all members of NEAFC are members of the EEC and there are
ggnificant internal strains in each unit. Most of the stocks, however, are already
overexploited and the recent declaration of an EEC-wide 200-mile fisheries zone
does not solve the problem of allocation of quotas among the membership and
the unwillingness of the states in question to impose significant effort controls
on the reduction fisheries. In addition, the extremely difficult job of managing
extensive multiple species fisheries remains.

The problems of the countries on the Gulf of Guinea relate both 1o the issuz
of sharing and to the lack of an adequate scientific and information base. As 2
management capacity emerges in the Committee for the East Central Adantic
Fisheries (CECAF), an FAO-sponsored body, it is proving to be difficult to ex-
end CECAF s boundaries southward to cover the resources off the coast of
Angola, Angola was not included originally in CECAF as a result of the intemnal
war with Portugal. Instead, it was included in the independent, treaty-based In-
wernational Commission for the Southeast Atlantic Fisheries (ICSEAF). The
reason for the current difficulties is that the socialist countries, particularly the
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USSR, are opposed to Angola being merged into CECAF because they have an
effective voice in the management decisions of I[CSEAF and they would lose it
ander CECAF. Presumably, as part of the price ot continued Soviet support of
the South West Africa People’s Organization {SWAPQ) for the independence of
Namibia, the SWAPO delegates are also stoutly resisting the extension of
CECAF’s boundaries.

In both the CECAF region and the South China Sea. problems of sharing are
accentuated by uneven development of fishing capacity in the coastal states and
the fact that developing states with a distant-water capacity are unable {o pay
as much as developed states can for access. The lack of an adequate science/in-
formation base also plagues the coastal states of the South China Sea.

In these three regions. we can therefore expect the initial focus to be on
devising arrangements for sharing the resources among the coastal states. This
would be complicated in the Gulf of Guinea and the South China Sea by simul-
taneous pursuit of access by nonlocal distant-water states in the form of joint
ventures and the like. In both of these areas, we ¢an expect continuing attempts
to increase the stock assessment capacity by FAO. Coastal states may also wish
tv include assistance on research as part of the price for access for nonlecal
distant-water fishing countnes,

The guestion of management on a regional basis goes hand in hand with the
question of sharing among coastal states. Gunnar Saetersdal has dealt with this
important problem in a recent concise FAQ paper.?’ Saetersdal points out that
there are some serious difficulties affecting any attempts to negotiate national
quotas for coastal states once the total aliowable catch (TAC) per stock is
annually determined. The simplest criterion for sharing has been the pattern
of historical fishing defined either as a proportion of current yields in the
zones or the means of recent periods.

This would, however, (he says), give a reasonable allocation only for stocks
which have been exploited at approximately the same rate in each of the
rones. But for many stocks the fishery has for various reasons been concen-
trated in particular parts of the distributional area of the fish, Furthermore,
considerable fluctuations often occur in the distribution on many of these
fish stocks, both seasonally, or over 4 shorter or longer period of years and
this will evidently complicate a simple “historical’ allocation. The guestion
of whalt historical period to take as a base is often disputed in principle
since the fishery policy of some countries may have been more dynamic
and changeable than that of others . . . .

The harvestable pdart of a fishery resource is only ong component of a
resource compliex which consists, in addition, of a reproductive phase and
a recruiting snd growth phase. Further, the whole resource complex is of
course dependent on the productivity of lower trophic levels in the sea.
The geographic distribution of these various phases and of the system of
primary production in the sea does not necessarily coincide with that of
the fishable part of the population. For examiple, the main areas of the
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juvenile p re-recruit fish may be located in the zone quite separate from
that in which the main fishery occurs. . . . 1

Saetersdal then suggests the application of five major criteria which should
guide negotiations for long-term proportional allocation of the TAC. These
ar:

1. The occurrence and migrations of the fishable part of the stock.

2 The occurrence of juvenile and pre-recruit fish.

3. The spawning area and the distribution of egg and larvae.

4. The history of the fishery including the distribution of catch rate of exploita-
tion and tishery regulations.

5. The state of exploitation of the stock.

One possible drawback of Sazetersdal’s approach is that it restricts negotiators
to bargaining only on one dimension, the fishery, albeit a broadened definition
of that. This carries with it severe restrictions on the flexibility of negotiators
especially where, as he points out, significant variations in the geographic distri-
mution of fishing operations exist. It seems unlikely to me that in those three
difficult regional situations acceptable solutions can be found to quota allocation
problems amiong the coastal states without extensive resort to side payments and
the flexibility that comes with simultaneous negotiation on more than one di-
mension. Tt is simply unlikely that costs and gains can be equitably distributed
sofely on the basis of the fishery, especially taking into account the complexities
that Saetersdal so clearly summarizes.

To be sure, it is more difficult to manage negotiations on several dimensions
gmultaneously and, in cases where fishing capacity is highly developed, trade-
offs will imply trading off fishermen and this may entail political consequences
unacceptable to a national government. Conversely, even where such vested
interests do mot exist, as in the case of some developing coastal states, there may
be few, if any, items that will be regarded by the parties as desirable side pay-
ments. These, however, are the extremes and most situations will fall somewhere
in between.

With respect to situations in which stocks are shared within and outside of
200-mile economic zones, the problems may be a little easier to deal with than
m the former case. For example, the satmon problem of the North Pacific is 2
complicated , multidimensional problem that involves the United States and
Canada, the United States and Canada, and Japan, Japan and the USSR, and
Japan/USSR in relation to United States/Canada/Japan. The United States/Cana-
dian problem is itself multidimensional in that it involves three sets of distribu-
tional questions in addition to being linked to boundary negotiations on the
East and West coasts and, by implication, the sharing of other significant fish-
¢ries and potentially significant petroleum deposits.
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Even in the face of these difficulties, significant progress has recently been
made toward a comprehensive, highly innovative solution to the entire range of
problems, once a decision to move in this direction was made by the two heads
of state for reasons that in part transcended the merits of the issues in question.
With respect to the Japan/United States/Canada arrangements, specifically the
International North Pacific Fisheries Commission (INPEC), it is likely that these
arrangements will be substantially changed in the near future. However, given the
recent {May 1977) drastic curtailment of Japanese fishing in the Soviet zone, the
Japanese appear to be dragging their feet on the renegotiation of INPFC until a
more definite modus vivendi is worked out with the USSR, This does not appear
to signal any greater difficulties on the issue of Japanese high seas salmon fishing
for the United States since the United States continues to hold a very significant
trump card in the Japanese allocations of Alaskan pollock quotas for the North-
east Pacific. Indeed, the value of this card has appreciated considerably as a re-
sult of the heavy-handed treatment of the Japanese by the Soviets.

The situation concerning the distribution of tuna stocks (primarily yellowfin
and, to a lesser extent, skipjack) in the Eastern Tropical Pacific is also difficult
but not inherently unresolvable. This is especially so given the shift in fishing
patterns for yellowfin and the success achieved by the U.S. fleet in increasing
the quantity of fish taken outside 200-mile zones. For instance, between 1964
and 1971 an average of 62.43 percent of the total yellowfin catch in the Eastern
Tropical Pacific was taken frony within 200 miles of twelve coastal states. How-
ever, 76.1 percent of the total Commission Yellowfin Regulatory Area (CYRA)
catch was taken from within 200 miles. The figures for skipjack are 92.33 per-
cent and 95 33 percent respectively **

Contrasted with this, the figures for the period 1970-1974 show a marked
shift. During that time an average of 57 percent of yellowfin from the Eastern
Tropical Pacific were taken from within 200 miles. The same figure applies to
the catch from the CYRA, which means that fishing was increasingly concen-
trated outside of 200 miles (though primarily still within the CYRA).** The
figures for skipjack in this period are 86 percent,

The major issue within the IATTC has been the U.S. share of the catch, which
has declined from 82.4 percent for yeHowfin and 70.8 percent for skipjack in
1970 to 68.0 percent and 60.3 percent in 1974 respectively.?” While negotia-
tions in the Law of the Sea Conference (UNCLOS 111} have resulted in the frag-
meniation of management authority over tuna resources, the coastal states of
the Eastern Tropical Pacific would now appear to have a significantly increased
incentive for renegatiating regional arrangements rather than just letting the
IATTC dissolve. The reasons tor this are primarily the successful shift in fishing
patterns as regards yellowfin and the tact that such regional arrangements would
give the coastal states a voice in management decisions affecting operations
otfside of 200 miles. In addition to this, regional arrangements would provide
the coastal states with significant assistance in monitoring, information gathering,
and the results of scientific research that may not otherwise be available.
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New arrangements are also emerging in the Western Central Pacific and the
Southwest Pacific, which also affect tuna primarily, though it is at the moment
unclear what substantive changes will be imposed in the short run. The reterence
Bere is to the adoption of management responsibilities by the Indo-Pacific Fish-
eries Commission and the creation of the South Pacific Forum and the South
Pacific Fisheries Agency.

Marine Science

There are currently three types of regional and quasi-regional activities con-
gerning marine science. These are: (1) programs of the International Oceano-
graphic Comenission (10C). (2) programs of regional scientific organizations
such as the International Council for the Exploration of the Sea (ICES). the
Intemational Council for the Scientific Exploration of the Mediterranean
{)CSEM), and the Covperative Investigations of the Mediterranean (CiM); and
(3¥ad hoc multilateral problem-oriented investigations of general theoretical
interest like Project FAMQOUS, the Mid-Ocean Dynamics Experiment (MODE),
the Barbados Oceanographic und Meteorological Experiment {BOMEX), and the
Jaint Oceanographic Institutions for Deep Earth Sampling (JOIDES).

Activities in the first category represent pooling of national resources with
respect to descriptive oceanographic surveys. There is little integrated scientific
planning and cootdination and the quality of the output varies considerably.
The variables that appear to aftect performance are the nature of the scientific
sroblem and the degree of interest it generates together with the extent of na-
fonal commitment to the effort and a willingness to commit the necessary re-
sources in money, shiptime, equipment, and manpower. Where there is high
mterest in and national commitment to a set of carefully formulated scientific
questions., these programs tend to be effective. Where there is low interest in the
project as a whole or in parts of it, performance tends to be low or variable.

Of the second category, only ICES is an effectively functioning entity. The
other two are very weak in substantive programs and performance. ICES has
kistorically been dominated by countries of the Northeast Atlantic since its
founding in 1902, encompasses membership of high capability and produces
eenerally effective scientific programs. Indeed, several of these programs re-
lating to fisheries and marine pollution are tightly integrated investigations and
go considerably beyond the mere pooling ot national efforts.

The third category includes some of the most advanced work being done in
oczanography today. The players are all major maritime countries, the projects
are large-scale, problem-oriented theoretical investigations, and considerably
more centralized and substantively integrated than [OC programs.

The new ocean regime is likely to affect category one activities primarily and
could, to a lesser extent, affect new forms of category three activities depending
on the location of the investigations. Category two activities (e.g., ICES) are
substantially insulated from these perturbations.



270 Regional Ocean Management. Problerns of Anthropology

Even during the deliberatiuns of the Seabed Committee. the work of the 10C
appeared to be very sensitive to impending changes in the law of the sea. The
Latin American countries, in particular Brazil and Argentina. mobilized the
Group of 77 within the 10C on issues of coastal state control of marine scientific
research in the economic zone and on the relative priority to be aecorded scien-
tific investigations of pollution in the marine environment versus technical assis-
tance. This conflict spilled over into the Seabed Committee and the Law of the
Sea Conference, where developing countries privately expressed considerable
hostility to the 10C as a rich nations’ ¢lub.

The increasing politicization of all issues within the 10C, combined with the
natural progression of oceanographic research away from descriptive surveys to
problem-oriented theoretical investigations, had an increasingly adverse effect
on YOC programs and resulted in a decrease in real resources available for mobili-
zation by the leadership. the increase of the salience of the marine scientific
research issve in context of the new regime has also resulted in an expansion of
10C’s membership at a time when there is great concern about the decreasing
eflectiveness of the organization.

Since developing countries now make up the largest constituency, the leader-
ship has attempted to shift priorities to regional programs which meet the per-
ceived needs of developing and developed coastal states and to technical
assistance. This shift can be seen in the emergence of [OCARIBE as the successor
organization to the Cooperative [nvestigations of the Caribbean (CICAR), the
cooperative investigation of the El Nino phenomenon off Peru, and the coopera-
tive investigation of the Western and Central Indian Ocean. However, there is
considerable opposition among the advanced maritime countries within the
IOC to such a shift for several reasons.

In the first place, these delegations argue that there 1s a real need to produce
a comprehensive evaluation of all cooperative investigations and the conditions
under which they ought to exist; thar the current rules are sericusly outmoded,
having been written in the early 1960s, and have therefore not kept pace with
either advances in marine science or advances in marine scientific planning; and
that they do not agree with priorities established in several of these programs.

A further ditficulty is generafed by the attempt to tie regionalization of [0C
programs to questions of access. The implications of this can be observed in the
reactions to proposals by the secretary in 1974-75 to create regional instrumen-
tation centers.

For advanced maritime countries, it appeared unwise to proceed with region-
dlization of 1OC”s programs before the marine scientific research negotiations
were concluded in UNCLOS 1. In addition, evest if these countries acceded to
coastal state control of marine scientific research, a preferred mechanism of ex-
change appeared to be arrangements directly constructed between the advanced
country and developing coastal states in whatever location was given priority.
From this point of view, therefore, IOC technica!l assistance programs were
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competitive with direct national links and the effectiveness of the 10C was re-
guded as being low: consequently, there was not much incentive to be involved
as a general rule.

For other developed countries, especially the USSR, there was sustained op-
position to regionalization precisely because they first wished to make a definite
Eink between technical assistance and access via the mechanism of organizational
programs, On the other hand, countries like Canada were for regionalization as 2
means of facilitating research through competent international organizations.

The most important dimension to bargaining within the 10C and outside on
jssues of marine scientific research in the immediate future will be the conditions
under which technical assistance will be exchanged for access. The politicization
of the 10C has not abated since 1972; it has increased and it is unlikely to de-
crease in the short run, whatever the outcome of UNCLQOS 111, because the loca-
gional and programmatic details of the transition to a new regime must still be
pegotiated. [OC regional programs may, in particular cases, be the chosen instru-
ments. but they will have to compete with an increasing number of special ar-
nagements o be concluded between a few advanced maritime countries and
developing coastal states in regions defined as being of high priority by the
advanced countries.

Marine Pollution Control

Attempts to negotiate regional arrangements to respond to perceived prob-
bems in different parts of the world will continue, but they will not be affected
very much by the new ocean regime as defined in the ICNT. These articles,
except in the case of flag state/coastal state jurisdiction in respect to ship-gen-
erated pollution, are excessively general and empty of specific, immediate effect.
The dynamics to which programs of manne pollution control will continue to
respond are: considerable differences of view in the formulation of scientific
planx, the localized nature of many problems and the subsequent variation in
rational priorities, differences in capabilitics among countries, scarcity of funds,
and interagency jurisdictional conflict over program and resources.

With respect 1o ship-generated pollution, the situation is a little unclear in the
boag run. [f a treaty is signed, the new regime will strengthen flag state controls
via the global mechanism (IMCO) at the expense of coastal states. Certain coastal
sates, for example the United States and Canada, will find that global standards
are weaker than existing domestic legislation in many instances. If poliuting in-
cidents involving tankers increase, these will generate more insistent demands for
ore stringent controls among various domestic constituencies. The same will be
true for coastal states that are not significant port states but that still sustain the
effects of oil spills, tank washings, bilge cleanings, and the like.

Given these pressures, if UNCLOS 111 produces no treaty that is generaily
acceptable, it is unclear how stable the enforcement provisions relating to ship-
Fenerated pollution in the ICNT will be. Considerable variety may emerge in
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national legislation, though their application may be restrained by effective per-
formance in IMCO and subsequent ratification by coastal states. 1f a variety of
national regulations begins to be applied, then the attractiveness of regional
alternatives will increase, at least for the flag states.

Shipping

The new ocean regime will have no impact on the organization of liner con-
ferences and therefore on the commercial regulation of the world shipping
industry. On the other hand, if the UNCTAD Code of Conduct for Liner Con-
ferences®® ever comes into force, liner conferences could be seriously affected
by a trend towards increasing bilateral regulation of shipping services, This is at
the moment unlikely in the short-run, but somewhat unclear in the long-run.

POSSIBLE LONG-TERM MULTIPURPOSE

MARINE REGIONAL ARRANGEMENTS

Tt is possible to foresee that in the long run a variety of marine regional
arrangements will be required in order to deal with the juxtaposition of juris-
dictional changes and the e ffects of advancing technology. The economic zone
is a multipurpose zone for which coastal state decisionmakers will be called upon
to make coordinated policy cutting across a variety of activities that are now
only haphazardly connected. Simultanecusly with this, rapid advances in marine
technology are producing greatly intensified and diversified activities within the
neritic zones of the world ocean. In the future, coastal states will be called upon
to manage multiple uses and use conflicts of the near coastal environment to a
degree never before experienced. When this occurs in regions like the North
Pacific, the Northeast Atlantic, the Mediterrancan, the West Central Pacific, and
the West Central Atlantic, there will be an increasing incentive to create a wide
variety of multipurpose regional collaborative arrangements ranging from the
exchange of information to substantive, joint regulation of particular activities.

A similar situation is even now affecting one special regional arrangement
concerning the Antarctic and the disposition of the resources of the Southemn
Ocean and its continental margins. Several very difficult questions arise here.
First, the Antarctic Treaty of 1959, hased on the assumption that there was no
urgency for dealing with distributional questions concerning resources of the
arca, achieved a suspension of claims to sovereignty over territory by the seven
claimant states: Argentina, Australia, Chile, France, New Zealand, Norway, and
the United Kingdom. A restricted arrangement for twelve signatories was there-
fore possible, the other interested parties being Belgium, Japan, the USSR, South
Africa, and the United States. The arrangements were to remain in force for
thirty years after entry into force, and the latter occurred in 1961. Since 1961,
six additional states have acceded to the treaty, They are: the Netherlands,
Poland, Czechoslovakia, Denmark, Romania, and Brazil.

Since the early 1970s, issues of possible living and nonliving resource ex-



On the Utility of Regional Arrangement inn the New Qcean Regime 273

ploitation have put the stability of the present regime into serious question since
they aggravate existing. and sometimes competing, jurisdictional problems
sspecially of the claimant states. Article IV of the treaty declares that the
Antarctic landmass is not subject to the sovereignty of any state and, by infer-
eace, this would extend to the adjacent ocean areas as well. Similarly, Article VI
applies to the area of the occan south of 60°S latitude in which (undefined) high
seas rights are protected. But as possibilitics of exploiting mineral {especially
hydrocarbon) resources of the continental shelf and krill, demersal and other
marine mammal resources besides whales either emerge or loom nearer than pre-
viously thought, jurisdictional claims merge with changes in the ocean regime
md new gquestions arise.

For instance, will the claimant states assert 200-mile economic zones around
territory adjacent to the continent? Will an United Kingdom zone extend around
the South Sandwich Islands, south of the Falklands? If so, this economic zone
will extend south of 60°S. The same would be true for Australia and McDonald
and Heard Islands.

The expleitability of resources raises questions not only about distribution
it about conservation and environmental protection. All of these issues occur
simujtaneously, though the package may be decomposed and approached sequen-
tally. Forinstance, there seems to be greater urgency relating to conservation
ad management of the krill resource for which large-scale exploitation is
tmminent. However, the countries with the greatest interest in krill are precisely
- those whose vessels are now being excluded from zones around the world. These
wountries are also ones with the greatest amount of information about the
population dynamics of krill: this is particularly true of the USSR and }apan.
What is the incentive for these countries to provide the necessary infonmation
and submit to some regulatory regime?

One reply that is sometimes made is that both these countres and the claim-
ant states see some utility in settling the issues in a limited forum, thereby
prese rving the treaty, before they spill over into a global forum like the United
Natioms. Perhaps so, but what guarantees are there that the forum will indeed be
tmited? The Group of 77 has already declared its interests in this issue and the
point was addressed in some detail by the delegation of Sri Lanka at the meeting
of the Heads of State of Non-aligned Countries in Colombo in August 1976. The
position is that the resources of Antarctica, like the resources of the scabed be-
yond national jurisdiction, are the “"common heritage of mankind™ and not sub-
¥<1 to national appropriation. It is unlikely, therefore, given the intensity of the
present North/South confrontation and the imminent failure of UNCLOS H1
precisely on the seabed question, that the Group of 77 would be disposed to
kave the field to the twelve signatories, the six acceding states, and a few other
mierested parties.

In the abstract, it would be possible to conceive of alternative arrangements
that may avert the rush to a territorial solution, but existing constraints on the
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negotiationsimpused by the seven claimant states make this verv difficult indeed.
Tryving to predict likely new arrangements for Antarctica is therefore a very
hazardous activity, made more so by the heavy cloud of secrecy surrounding the
official negotiations.

CONCLUSIONS

On the basis of the perspective developed in this paper. the utility of marine
regional arrangements in the new ocean regime will be quite different from the
expectations in evidence at UNCLOS 111, There will be a profusion of regional
and quasi-regional arrangements limited in scope and of very low centralization.
Most will not be organizations and those that are will be quite different from
preexisting fisheries management commissions. The greatest effect in the short
run will be felt in the areas of fisheries and marine science. Fewer significant
changes are foreseen in the short run for ship-generated pollution control and
commercial shipping activities.

Most future arrangements will be based on “goods™ to be exchanged. Only a
few will be based on *“goods™ to be produced. Significant changes are predicted
for the long run in the latter connection for multipurpose marine regional ar-
rangements. When there are both “goods’™ to be produced and organizations to be
created, experiences of regional integration attempis in Western Europe, Africa,
and Latin America have useful lessons to teach, particularly with respect to
mistakes to be avoided. In this connection, the total context within which the
new organization is to fit is crucial, and adequate care should be taken in the
preliminary analysis and design to fit the organization to the context. Strategies
are alsc of great importance and the ways in which benefits are to be produced
and divided will determine much of the future of the organization. Moreover,
benefits should be defined in multidimensional fashion so that gains of some
players need not always incur losses of others in all areas.
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Discussion and Questions

Lewis Alexander:  After these three and a half days of discussion

the question must come up, what have we got out of all this? Is there

anything that one can say about regionalism in ocean management?
First, | think we have something here that, for want of a better term, we might
call regional management theory or marine regional theory. For the first time a
group of people are focusing on marine regional arrangements of various types
and trying to come up with some sort of a codified or unitied body of know!-
edge to look at these developments. I think we have two ways of doing this:
either by an empirical, case-by-case approach to the study of various marine
regional arrangements that exist, or could exist, in order to discover what might
be common or transferable, or else through theoretical models such as those
discussed by Professor Miles. in the hope of discovering in what conditions these
modeis might be applicable to real life situations. Obviously we are just at the
beginning of what could be a very interesting subject of inquiry. Because the
matter is so elusive, 1 thought it might be useful to muake four points, The first is
that regionalism is a process and regardiess of whether it is likely to be particu-
larly effective, there are not too many alternatives. Either ocean management is
conducted unilaterally, globally, or regionally. So whether it works or not is an
alternative with which we have to live. A second point—and 1 think Dr. Christy
pointed this out very well—is that there ace many problems that regionalism can-
not solve. So the question is what can it not do. or not do effectively, as well as
what might it be able to do effectively. Third, one of the more importani ques-
tions is what the future functions and powers of these arrangemenis are likely to
be. Are they really set up to decide? As has been pointed out during this confer-
ence, they exist for different reasons, and so the amount of authority given to
them difters considerably. Finally, 1 believe that if we look at conceptual models
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and try to base them on past experience, we are in a fair amount of trouble, as
Professor Miles has pointed out. given the important changes now taking place in
the law of the sea. But I do think there is a common body of knowledge, what-
aver name it may have. and that this conference has helped at least to identify
the most important questions to be addressed.

David Ausien- | am a little perplexed. Both presentations this morning were
extremely interesting. but they struck me as being somewhat detached from the
rext world . in the sense that developing countries such as those in the Indian
Ocean do not perceive rational ocean management or cost/benefit analysis as
being the tirst priority or prime concern. They are concerned primarily with
maximizing available resources: call it development and utilization of resources
for their own national benefit. This notion of rational ocean management is very
‘much 3 developed world perspective, which the developing countries T am famil-
& with find somewhat irrelevant in the short term. Dr. Abbadi, who is quite
familiar with the Indian Ocean, might disagree with me, but at least that is my
perception. | would like to ask both panelists how they would treat this problem
of perception or priorities.

Gordon Munro.  Let me try and respond to this. I am not familiar with the
countries in the Indian Qcean. but the comment that these countries were at-
tempting in some sense to maximize their resources, to develop what they have,
i essentialty an economic problem. If these countries ignore efficiency ¢riteria,
which is what 1 was talking about, there is no question that this will inhibit their
growth. [ have had some experience in developing countries. For example. ] spent
two and 2 half years in Malaysia, and when | went out there, [ must confess that
i di¢ go out with the vicw that probably a lot of the economics that 1 had grown
up wich in a developed country, such as the concern with efficiency, prob-
sbly wouldn't apply. But after two and a half years the conclusion I came to was
that these countries simply cannot atford the luxury of ignoring efficiency crite-
dia. 1 might add that this view is now becoming quite prevalent among develop-
ment economists, including the development economists coming from developing
countries. In the case of tisheries, these countries are faced with the problems of
scarce resources and indeed these problems are more acute than what we face in
the developed world. If they mismanage or overexploit their fisheries, then it

will be a1 a cost to the rest of the economy: a developmental cost. I suppose a
Iot of this does sound very theoretical. Perhaps | should have started out this
morning by saying how ivory is my tower. But no, [ think the purpose of theory.
whether economic or political theory, is simply to provide a framework to think
niionally and intelligently about these problems, and 1 would certainly argue
that the type of problem that I am looking at does have relevance to these areus.

Edward Miles: I too think your characterization of the situation is incorrect.
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[ donot see it in terms of developed versus developing. [ think it is quite incor-
rect tosay that developing countries in the Indian Ocean or elsewhere are not in-
terested in the rational management of marine resources. For the last five or six
years | have had extensive conversations with representatives of developing
countries from the Indian Ocean and elsewhere about this very problem, and |
find quite great concern about the management process and how one vught to
approach it, and about the difficulties they face in trying to do what [ am sug-
gesting they should do. On the other hand. 1 have some involvement also in the
United States, which has certain pretentions to be a developed country, and one
cannol find any better performance here in terms of rationad ocean managenient.
In fact, one would have to say that our national ocean policy is a disaster area,
given the dissipation of benefits. The Japanese do much better than the United
States in data collection and the evaluation ot priorities with respect to naviga-
tion, coastal fisheries, hydrocarbon development, and so forth. One finds in
Japan much more detailed thinking about systematic trade-offs than in the
United States. The experience in Western Europe is varied: for instance. in the
United Kingdom and the Netherlands it is quite sophisticated, in other places
not so sophisticated.

So [ think that we countries in the world who use the ocean face a new set of
utilization problems. Historically, we have done certain things. either deliberately,
because they have been paolitically acceptable, or without much thought. Now
we are on the threshold of a much changed set of conditions that come from the
juxtaposition of two elements: the jurisdictional revolution and the technologi-
cal revolution. There is considerable interest around the world in trying to find
ways of doing things better, managing whatever marine resources one has more
rationally. In short, | agree with Professor Munro on the utility of theory in this
context, to provide alternatives to people who make decisions about the ways in
which problems ought to be conceptualized and the choices that ought to be
made. We cannot make the decisions for them, though 1 am inclined 10 think
that one ought to do that as well, but that may be just persunal excess.

Barbara Johnsor: 1 was interested in Dr. Miles’ recommendation of a multiple
use approach instead of a sectoral one to enable governments to arrive at an ac-
curate calculation of what their overall interest is. In the development of the
North Sea, | wonder if he thinks things would have been different if the govern-
ments of that region had indulged in this kind of calculation first. I assume they
did not, and that it was a kind of sectoral development. Would it have looked all
that different, if this multiple use approach had been taken?

Fdward Miles: | do not know enough about the North Sea to answer the ques-
tion in detail. I know a little bit more about the North Pacific, and it is quite
clear tv me that we shall soon be at the point of making certain choices, and that
there are a whole variety of conseguences that flow from going down one route
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rather than another: whether you allow hydrocarbon exploitation in certain
areas at the expense of salmon fisheries, for instance. or what you do with re-
spect to coastal fisheries {in Japan, say) versus hydrocarbon exploitation or
increased volume of tanker traffic in certain areas, and what social discount rate
you will adopt with respect to the set of consequences that flow from the choices
made. If the people who are dislocated are primarily the coastal fishermen who
operate on the basis of hereditary fishery rights and therefore must be compen-
sated, what do you do about the long-term social problem involved in shifting
activities as well as occupations? [ suspect there would be a major problem in
determining social discount rates that make sense, and in fact we have been ad-
vised by all of our economist friends that we ought not to try, because the con-
ceptual difficulties are horrendous. But whatever the “number crunching”
difficulties inherent in the construction of a multidimensional matrix, we ought
at least do better than what is now being done in the approach to systematic
choice.

Abdelkader Abbadi: I suppose that if an ivory tower were constructed here,
we would all be interested in visiting it: economists, politicians, political scien-
tists, and everyone else. I would certainly be among the first to visit. [ think it is
to the credit of Dr. Alexander that he has underlined the fact that regionalism-
or perhaps regionalization—is a process, a new concept that might possibly take
various forms and shapes. 1 think that most of the difficulties come from the
fact that we are at the beginning of the process of regionalization, and that we
have not yet seen the definitive shapes that it might take in the future. Professor
Miles is not sure either what kind of forms it will take, but he suggests that there
are regional arrangements that I can trade off. } would have liked to have heard
an analysis resting more squarely on the concept of national interest. We have
not heard much about this here, yet it tends to be predominant in any kind of
regional cooperation. As pointed out by Professor Larsen, we are beginning to
sce regional cooperation in the Indian Ocean, but as you know this is a type of
regional cooperation that is based on political and security matters. Those are
the features that are at this stage prevalent. We have established at the United
Nations, as you all know, the Indian Ocean Committee. We have not seen yet
groups or committees established from the Pacific or Atlantic, or the Mediterra-
nean, but I think this underlies the importance that certain nations are attaching
to security matters in that particular region. Perhaps we might in the future con-
centrate on some of these other aspects.






% Part VI

Specific Policy Problems in
Economic Zone Management

Chairman
Edward Miles
University of Washington

This is the second half of the morning program, and the concluding
panel of the conference. In preparation for this discussion, several
questions were sent to the panelists:

|. What changes in policy are required andfor implied for their countries by the
establishment of exclusive economic zones”

2. How are existing arrangements affected by this trend, and how is the transi-
tion being managed?

3. What problems have been solved by the extension of coastal state jurisdiction?

4, What problems have been created and/or remain unsolved?

5. What new regional arrangements appear to be required?

Since several of the panelists are government officials, it should be remem-
bered that the rules under which they appear here are that they do so in their
personal capacities, and that nothing that they say is to be taken as representing
the views of their governments. Our first panelist is Dr. Hajim Djalal of Indonesia.
Dr. Djalal has been involved in law of the sea negotiations from the Seabed Com-
mittee through to the present time, and is involved primarily with Committee
Two matters. He is, therefore, extremely knowledgeable about the problems
not only at UNCLOS III but the problems of Indonesia generated by changes
in the law of the sea. Dr. Djalal will be followed by commentaries from the three
other members of the panel: Dr. Alverson, Dr. Szekely, and Mr. Nakanchi. My
colleague Dr. Alverson is director of the Northwestermn and Alaskan Fishenes
Research Center in Seattle, which is part of the National Marine Fisheries Service
of the United States. He is also a member of the faculty of the Institute for Ma-
rine Studies at the University of Washington. He will be followed by Dr. Alberto
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Szekely, who is professor of international law at the Institute of Legal Research
at the University of Mexico and a member of the Mexican delegation at UNCL(g
[I. The final commentator will be Mr. Kiyofumi Nakauchi of the Japan Intema.
tional Cooperation Agency, who has kindly agreed to take the place of Mr, T,
Saito of the Japanese Ministry of Foreign Affairs.



* Chapter Eighteen

Indonesia and the New Extensions of
Coastal State Sovereignty and
Jurisdiction at Sea

Hasjim Djalal
Department of Foreign Affairs

The recent extensions of coastal state sovereignty and jurisdiction

under the international law of the sea include the application of

the archipelagic state regime, the twelve-mile territorial ses, the
twenty -four-mile contiguous zone, the 200-mile exclusive economic zone, the
continental shelf up to the *“outer edge of the continental margin,” and the var-
ious other jurisdictions with regard to the preservation of the marine environment
and scientific research. | will, however, limit my observation to the application
of the archipelagic state regime, the continental shelf, and, eventually, the exclu-
sive economic zone, as they relate to Indonesia.

ARCHIPELAGIC STATE REGIME

it is clear that Indonesia’s attention to the law of the sea during the last twenty
years has centered on the implementation and enforcement of the archipelagic
state regime as an important unifying factor for an archipelagic country like
indonesia. 1t is theretore worthwhile to have a quick look at the application of
the archipelagic regime to Indonesia and how it affects Indonesian policies with
regard to fisheries. transportation and navigation, and the protection of the
marnne environment.

Fisheries

Since Indonesia declared its archipelagic state regime in 1957, great attention
has been given to the development of fisheries. Internally, provincial governments
have been given certain rights 1o regulate and protect coastal fishermen, in sume

The upinion expressed in this paper is totally personal and does ot necessarily reflect
the pusition of the Indoncsian government.

283



284 Specific Policy Problems in Economic Zone Managernent

cases up to six miles from the coasts. In these coastal areas, the use of modemn
equipment and trawlers has often been prohibited, so as to protect the small,
economically weak, ¢oastal population. To help them, the government has also
encouraged the establishment of cooperatives, and a special bank has also been
devoting its attention to helping these small fishermen, who number about one
million. Most of these fishermen operate in the Straits of Malacca, the Java Sea,
and along the coasts of Flores Sea and the Straits of Makassar.

The central government regulates the fisheries in the rest of the archipelagic
waters. This is the area for the operation of a substantial fishing industry. The
government makes arrangements with far distant fishing nations, especially Japan,
to catch tuna in the Banda Sea under payment of certain fees. In some cascs, the
government also enters into joint venture arrangements with various foreign
companies to exploit the resources of the archipelagic waters. All this has helped
Indonesian national income substantially.

Traditional fishing rights and other legitimate activities of the immediately
adjacent neighboring countries in certain areas of the archipelagic waters are
recognized. Studies are now being undertaken to determine the elements of
“traditional fishing rights,” the “legitimate activities” involved, and the “area™
to which the rights and activities are applied.

As generally understood now, the notion of “traditional fishing rights™ refers
to the fishermen themselves, their equipment, their carch, and the area of their
fishing activities. According to this definition: (1) The fishermen in order to be
protected under this category must have been fishing for a sufficient length of
time in the area; thus, newcomers could not be regarded to have “traditional
fishing rights™. (2) Their equipment must be sufficiently *“traditional™; thus,
fishermen using modern technology could not be regarded as falling under the
definition of “traditional fishing rights"; otherwise, iocal and poor fishermen
using traditional equipment would be placed at a tremendous disadvantage. (3)
Since the catch of “traditional fishing”™ is normally not very substantial, the no-
tion of “traditional fishing rights™ excludes the possibility of a sharp increase in
the catch by using modermn equipment and methods or by establishing large-scale
joint ventures with “nontraditional”™ fishermen. (4) The area or the fishing
ground of traditional fishing rights must have been frequented for a sufficient
length of time; the area, therefore, should be relatively easy to determine by
observing the actual practice. As far as Indonesian archipelagic waters are con-
cerned, the area of traditional fishing rights should be limited to, or be located
along, the perimeter or border region of the archipelagic waters.

It should also be very clear that “*traditional fishing rights” should be distin-
guished from the truditional right to fish. While it can be argued that under the
defunct international law every state has “traditional right™ to fish on the “high
seas,” which may or may not become part of the regime of archipelagic waters
or of the exclusive economic zone, regardless of whether such right has been
actually exercised or not, under the notion of “traditional fishing rights” such
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right would only be recognized if it has been acrually raditionally exercised
for a sufficient length of time. '

Transportation and Navigation

Under lndonesian law, innocent passage for foreign vessels is recognized in the
archipelagic waters. Thus, commercial fransportation and navigation have not
been affected at all under this regime. In fact, Indonesia, being archipelagic, is
predominantly dependent on shipping and navigation, nut only for its interinsu-
lar communication but also for its international trade and transportation. There
is simply no other link between the archipelagic state of Indonesia and its major
trading partners, including its immediate neighbors; since air transportation is
often too expensive. Thus, it is one of the basic interests of Indonesia to promote
international trade and navigation, through or within the archipelagic waters,

Admittediy. there is the problem of noncommercial vessels. For this purpose,
a special regime of sealane passage has been designed through the archipelagic
waters, which are important for transit navigation between the Indian and the
Pacific Oceans. Under this regime, the right of foreign vessels to transit through
such sealanes is recognized, yet such transit should be carried out in accordance
with certain rules and regulations that are now being finalized at UNCLOS TI1.
The sovereignty of the archipelagic state in archipelagic waters, including desig.
nated sealanes, is not however, questioned or affected, as retlected in Article 49
(4) of the Informal Composite Negotiating Text (ICNT). The whole purpose of
establishing the archipelagic sealane passage regime is simply to facilitate inter-
national transit through the archipelagic waters, That is why the sealanes have
been defined in the ICNT in terms of “axis™: vessels are allowed to navigate
through the sealanes following the axis, and are allowed to deviate from the
axis only to a distance of not more than twenty-five miles {from either side.
provided further that they shall not approach the coasts closer than 10 percent
of the distance of the waterways in narrow channels. The implementation of
sealane transit principles through the archipelagic waters has yet to be worked
out and regulated. Up to now, Indonesia has only established one sealane tor
fishing vessels through Makassar and Lombok Straits. The [ndonesian govern-
ment is now studying the possible location for other sealanes in the archipelagic
waters.

Environmental Protection

For a long time [ndonesia has thought of the archipelagic waters as an entire
ecosystem. [t would be extremely difficult, if not impossible, to protect the en-
vironment of the archipelagic waters by protecting only the coastline. The con-
figuration of the waters and their characteristics are such as to require a single,
unified approach. By acceptance of the archipelagic regime, it is now possible
for the government to devise a unified policy, and national legislation is being
worked out to that effect. Various local and provincial legislations throughuut



286 Specific Policy Problems in Economic Zone Management

the archipelago are now being collected, sorted out, and analyzed, with a view
1o formulating new national legislation that will guarantee environmental protec.
tion for the archipelagic ecosystem as a whole.

The application of archipelagic principles also enables the government to
exclude the use of archipelagic waters for dumping oil and other wastes, and
enables the archipelagic state to take the necessary steps 10 protect the environ.
ment from such harms.

Problems

Although much has been done by way of implementing the archipelagic
principles, many problems remain to be solved or worked out in detail. Some
of the most important among them are:

a. In the field of administration and jurisdiction, the archipelagic waters have
yet to be allocated to the various local provinces, especially in the Java, Banda
and Flores Seas. This allocation is important in view of the need to exercise local
governmental control, district court jurisdiction on civil or criminal matters, and
enforcement of customs and immigration regulations.

b. In the field of national defence and security. much has also been done to
protect the safety, stability. and unity of the country. Yet, much more has to be
done, especially in strengthening law enforcement, which cannot be easily or
quickly accomplished because of the emphasis given in national development
planning to agriculture. Moreover, the problem of securing cooperation and
effective coordination between the various enforcement agencies at sea requires
constant attention, This problem will become much more complicated if the
regime of the exclusive econoric zone is to be added to those of the continental
shelf and archipelagic waters.

CONTINENTAL SHELF

Since the notion of continental shelf refers to the seabed area beyond the terr-
torial sea, it should be clearly kept in mind that, for Indonesia. its continental
shelf lies well offshore, outside both the territorial sea and archipelagic waters.
Therefore, although geologically speaking some of the seabed under Indonesian
archipelagic waters or territorial sea may fall within the meaning of continental
shelf, legally speaking Indonesia does not consider it as part of the regime of
continental shelf but as part of the regime of archipelagic waters or territorial
sea, according 1o which Indonesia has full rerrirorial sovereignty over the area
instead of merely sovereign rights to the exploration and exploitation of
TESOUTCes.,

Based on the Geneva Continental Shelf Convention of 1958, Indonesia
made a declaration on its continental shelf in February 1969, later enacted into
Law No. 1, 1973. On the basis of these instruments. Indonesia has since success-
fully negotiated various boundary agreements with its neighbors; and most of
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them are now in force. Practically all Indonesian continental shelves in the
Andaman Sea, the South China Sea, the Arafura Sea, and the Timor Sea have
peen delimited with India, Thailand, Malaysia, Papua New Guinea, and Australia.
There are some unresolved issues, however; primarily the delimitation issues with
Vietnam in the South China Sea, with Malaysia and the Philippines in the Celebes
Sea, and with Australia in some parts of the Timor Sea. Indonesia is jooking
forward to the successful negotiation of those issues in the near future. More-
aver. some tripartite arrangements would still have to be negotiated to tie up
loose ends after boundary delimitation.

The recent trend at UNCLOS I1I seems to suggest that the outer limit of the
continental shelf will be the “outer edge of the continental margin,” however
that phrase may be defined. If such trend prevails, Indonesia would have to de-
fine the outer edge of its continental margin in the Indian and Pacific Oceans
in accordance with the text of the convention. Luckily, this problem would
not require bilateral negotiations with neighboring countries, since there is no
neighbor closer than 400 miles in the Indian and the Pacific Oceans and there
is no neighbor having a mutual margin other than those stated above.

EXCLUSIVE ECONOMIC ZONE

Fisheries

[t should be noted that Indonesia is one of the few countries in the Pacific
and Indian Ocean regions that until now has not declared or established its
own EEZ. This does not mean, however, that Indonesia will not have its EEZ in
the near future. It should be reemphasized that, as far as Indonesia is concerned,
its EEZ would be an area oufside both its archipelagic waters and its territorial
sea, and that the regime would be the same or as close as possible to the text of
the ICNT.

Since Indonesia has not yet established an EEZ, the policy changes that may
take place are hypothetical. Domestically, national legislation would have to be
drafted that would give power to the central government to control and manage
fisheries along the coasts, leaving the provincial governments 1o manage the
coastal fisheries. New development programs would also have to be reoriented
to the 200-mile EEZ, when and as far as necessary.

When Indonesia establishes its own EEZ outside its territorial sea around the
Indonesian archipelago, the management of its EEZ and marine environment
will have to be coordinated with the management of the archipelagic waters,
since the two areas are interrelated and in physical fact would form an integrated
ecosystem, although the legal regimes of the two areas are different.

Regionally speaking, arrangements with the neighboring tandlocked and
geographically disadvantaged states countries would have to be worked out,
either through joint ventures of other means established by the coastal state.

In fact, some joint venture arrangements have already been made with foreign
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companies for fishing in the Arafura Sea, which under the new law of the seq
would fall under the EEZ of Indonesia.

Navigation

Since the freedom of navigation and overflight are recognized in the EEZ,
there seems to be no need to make new arrangements. The only things that
may be necessary here are perhaps: (1) The need to protect exploration and
exploitation efforts in the REZ and to see to it that such protection measures
would not unduly cause problems to navigation and overtlight: and (2) The
need 1o ensure that navigation and overflight in the EEZ would be closely relateq
1o routes customarily used for international navigation in the EEZ or to transit
through the archipelagic waters, especially through archipelagic sealanes. Pre-
sumably there would be no need for a vessel or an aircraft to be found in the
tndonesian EEZ, unless it is in transit or on its way to transit the archipelagic
waters. The freedom of navigation and overflight in the EEZ, therefore, would
also have to be interpreted under the circumstances of an approach to the entry
or exit points of the archipclagic sealanes.

There are, also, the problems of laying, repairing, and maintaining undersea
cables and pipelines belonging to other states, but these problems, 1 believe,
could be solved on the basis of the text of the new convention.

The conduct of other freedoms of the sea in the EEZ would depend very
much on the provisions finally agreed to at UNCLOS II1. As we all know, this
is one of the remaining major issues in the current negotiations. From the
coastal states, point of view, it would be only proper for them to make laws and
regulations in the EEZ that would protect their sovereign rights and facilitate
their efforts to make use of the natural resources under their jurisdiction. 1t
would seem that this right would have to take precedence over other undeter-
mined or undefined “freedoms” of the high seas.

Environmental Protection

In conformity with prevailing international law, such as the Brussels Interven-
tion Convention of 1969 with regard to oil pollution caused by ships, and the
trend at UNCLOS 111, national legislation would have to be contemplated for the
protection of the marine environment in the EEZ. National legislation would
equally have to be formulated for the conduct of scientific research in the EEZ
and over the continental shelf.

Like fisheries in the EEZ, the protection of the marine environment and the
conduct of scientific research in the EEZ and on the continental shelf would have
to be coordinated with the protection of the marine environment and the con-
duct of scientific research in the archipelagic waters and the territorial sea around
them, although the legal regime of the archipelagic waters, the territorial sea, the
EEZ, and the continental shelf are different. Both the protection of the marine
environment and scientific research in the EEZ and on continental shelf, on the
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one hand, and those in the archipelagic waters and territorial sea, on the other
are closely interrelated, and therefore need to be under the control of the coas‘lal
or archipelagic state concerned.

Two forms of regional cooperation are worth mentioning in this context:
first, the joint efforts of the littoral states of the Straits of Malacca and Singa-
pore, namely Indonesia, Malaysia, and Singapore; and second, the efforts of
ASEAN, consisting of Indonesia, Malaysia, the Philippines, Singapore, and
Thailand, through its Working Group on the Protection of the Marine Environ-
ment to protect the environment of the Southeast Asian waters.

With regard to the Straits of Malacca and Singapore, the three coastal states
have agreed since their Joint Statement on November 16, 1971 that the safety
of navigation in the Straits of Malacca and Singapore is the responsibility of the
three coastal states and that they will cooperate toward this end, thus advancing
the cause of protecting the marine environment through measures to enhance
safety of navigation. One measure is the introduction of the traffic separation
scheme (TSS) in the straits together with all its rules and regulations, including
the requirement of a minimum under keel clearance (UKC) of 3.5 meters for all
vessels navigating the straits. It is hoped that such measures will soon be endorsed
by IMCO. The three coastal states have also established a Council of Ministers to
handle the problems of safety of navigation and coordinate measures for protect-
ing the marine environment in the Straits.

With regard to the ASEAN Working Group, the five member countries have
been giving serious attention to the protection of the marine environment in
Southeast Asia, especially in the ASEAN waters. They have also been obtaining
cooperation on this matter from relevant international organizations such as
UNEP and other agencies.

PROBLEMS

Delimitation

The establishment of the EEZ in Southeast Asia would definitely create prob-
lems of delimitation between opposite and adjacent states. It is interesting to
note that the ICNT has formulated separate articles for the delimitation of EEZ,
(Article 74) and continental shelf (Article 83) boundaries, although the principles
adopted in both cases are very similar, if not the same. This raises a question
whether the existing continental shelf boundaries could be taken as the bound-
aries for the EEZ as well, or whether a totally new set of boundary agreements
for the EEZ would have to be negotiated. It would seem to me that the bound-
ary of the EEZ between adjacent and opposite states would not necessarily be
identical with those of the continental shelf, and therefore should be negotiated
together. There are many re¢asons for this, such as:

1. The outer limit of the continental sheif {“200 miles or the outer edge of
the continental margin”) is not the same as the outer limit of the EEZ (200
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miles). Since the two concepts are different and their outer limits are also differ-
ent, the actual lines of delimitation between opposite and adjacent states could
also be different.

2. The delimitation of the continental shelf boundaries could be very much
influenced by various factors, such as the geomorphological and other seabed
topography and configuration, while the delimitation of the EEZ, which is essen-
tialty for the water column area, would not be intluenced by those seabed char-
acteristics, at least not 1o the degree they influence the delimitation of the
continental shelf. Therefore, while the boundary of continental shelf often de-
viates from the normal median line for various reasuns, the reasons to deviate
from the median line would be much less for the delimitation of the EEZ.

3. As | have stated above, the ICNT itself is devising two separate articles
to deal with the issues, one for the EEZ and another for the continental shelf,
thus implying the possibility of different delimitation of boundary lines of the
EEZ and the continental shelf.

If the above situation is correct, in the sense that the boundary line of the
continental shelf does not necessarily constitute the boundary line for the EEZ,
then Indonesia, after establishing its own EEZ, would have to start a new round
of negotiations with all its neighbors to determine the boundary of their respec-
tive EEZ.

Rights of Landlocked and Geographically

Disadvantaged States

Although the principles for the arrangement of the rights and interests of
this category of states have been stipulated in the ICNT, and therefore hope-
fully in the next convention, the actual implementation of those rights and
interests would still have to be worked out in detail through bilate ral agreements
between the states concerned. As far as Indonesia is concerned, no attempt has
been made at this stage, simply because Indonesia has not yet established its
EEZ.

Applicabie Seabed and Subsoil Regime

It is interesting to note that the EEZ regime would include also the seabed
and subsoil beyond the twelve-mile territorial sea up to the distance of 200 miles
from the baselines. At the same time, the continental shelf regime also includes
the same seabed and subsoil beyond the twelve-mile territorial sea up to the dis-
tance of 200 miles from the baselines or up to the outer edge of the continental
margin. What regime, then, is to be applied to the seabed and subsoil beyond
twelve miles: the regime of EEZ or the regime of continental shelf? The answer
to this question seems to be impo rtant, because the two regimes are different,
especially in treating the rights and interests of the landlocked and geographically
disadvantaged states and in the protection of the marine environment and scien-
tific research.
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In the absence of any rules to this effect, it would seem to me that an 0p-
tional principle would be applied. in the sense that coastal states would have the
liberty to choose which regime they wish to apply to such seabed and subsoil
areas. depending on the interests they wish to protect.

REGIONAL ARRANGEMENTS

[t is noted that the South Pacific Forum has decided to establish “a South Pacific
Regional Fisheries Agency™ that will be opened to all members of the forum as
well as to all coastal countries in the South Pacific who support the sovereign
rights of the coastal state to conserve and manage living resources, including
highly migratory species, within the 200 mile zone. 1t is not clear whether
Indonesia is considered by the Forum states to be one of the countries in the
area that could join the Agency.

The problem in Southeast Asiz could be different from the problem in the
South Pacific. In view of the geographical proximity of the countries in South-
east Asia, where practically all the waters of the region outside the archipelagic
waters and the territorial seas would be covered by the EEZ, it is not yet clear
whether 2 new regional arrangement would be required or whether the arrange-
ment through the regime of EEZ and semi-enclosed seas as now being developed
in the ICNT would be sufficient. n any case, the member countries of ASEAN,
namely, Indonesia, Malaysia, the Philippines, Singapore, and Thailand, have al-
ready established a special working group for environmental protection. They
have also cooperated within the context of the CCOP to deal with the survey of
petroleum resources in the region; and together with some other countries in the
region, some of them have also cooperated under the Indo-Pacitic Fisheries
Council (IPFC), South East Asian Hydrographic Organization, and other bodies.

It is interesting also to note that of all the coastal countries in the Pacific and
Indian Ocean regions, only the member countries of ASEAN have not yet taken
any definite step toward the establishment of an EEZ or exclusive fishing zone.
This is perhaps due to several considerations:

{. The preference to wait for the conclusion of UNCLOS i, so that the result
of the conference would not be prejudiced by unilateral actions:

2. The geographical discrepancy among the ASEAN member countries, thus
creating differences in attitude toward the new law of the sea, although the
different views do not necessarily lead to confrontation or opposition. The
desire 1o maintain harmony may have created the need for caution among th
ASEAN countries; and

3. The desire to maintain and promote regional harmony and good-neighborly

relations, thus the desire not to force things that are coming anyway.

I, for one. believe that the EEZ is being born normally, naturally and
healthily, and therefore there is no reason to conduct a “caesaran operation” |
force the birth through unilateral actions.
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CONCLUSION

Within the last twenty years, Indonesia has been devoting its attention to imple-
menting and enforcing the archipelagic state regime and the twelve-mile tern-
torial sea. Much has been done in the fields of fisheries, navigation and
environmental protection, as well as in the field of maintaining and promoting
national unity, security, and stability. Yet much more has to be done in strength-
ening various national enforcement agencies at sea as well as in promoting effec-
tive coordination among the various national enforcement agencies.

Within the last ten years, Indonesia has also been devoting increasing attention
to the development of its continental shelf resources outside its archipelagic
waters and territorial sea. Significant and important progress has been achieved
in negotiation with neighboring countries to delimit the continental shelf of the
respective countries in the Andaman, South China, Arafura, and Timor Seas.
Some boundary delimitations would still have to be negotiated, however, with
Vietnam in the South China Sea, with Malaysia and the Philippines in the Celebes
Sea, and with Australia in some parts of the Timor Sea. Given the spirit of good-
neighborliness and the desire of the countries concerned to avoid the situation in
which their respective positions might become intractable, | see no reason why
delimitation negotiations could not be held in the near future, thus completing
these continental shelf boundary lines. In addition, some tripartite points would
still have to be negotiated in order to tie up the loose ends of the bilateral conti-
nental shelf boundary negotiations. Moreover, the “outer edge of the continental
margin” of Indonesia in the Indian and the Pacific Oceans would stifl have to be
studied, defined, and delimited in the near future,

Indonesia and other ASEAN member countries are aniong the few states In
the Indian and Pacific regions that, for various reasons, have not yet established
their own respective EEZ or exclusive fishing zone. When the proper time comes,
Indonesia will almost certainly establish also its own EEZ. At that moment:

1. Negotiations would have to be undertaken again with the neighboring coun-
tries to delimit the respective EEZ boundaries.

. Negotiations would seem to be appropriate with the adjacent neighboring
tandlocked and geographically disadvantaged to determine and regulate their
participation in the exploitation of the living resources of the EEZ in accor-
dance with the text of the convention or at least with the ICNT.

3. National development programs would, whenever necessary, be adjusted to

the 200-mile EEZ, and the various national enforcement agencies at sea would
have to be substantially strengthened and more efficiently coordinated.

tb

There has been cffective cooperation between the littoral states of the Straits
of Malacca and Singapore to promote the safety of navigation in the straits, thus
promoting the efforts to protect the marine environment. Equally, there has
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been cooperation among the ASEAN member countries against poliution in the
Southeast Asian waters. It is, however, still uncertain, whether regional coopera-
tion in other fields would be required in the near future, in view of the fact that
most. if not all. of the waterways in Southeast Asia would fall under the sover-
eignty or sovercign rights of the coastal states.

It is possible that this situation, for nationalistic and other political reasons,
may reduce rather than increase the possibility for regional covperation un
matters that would fall under national sovereignty, sovereignty rights or jurisdic-
tion. But it is equally possible that, given the diversity of the statesin Southeast
Asia, either in size, level of economic development, or natural resources, regional
cooperation based on the principles of state sovereignty and suvereignty rights
would be possible and even perhups necessary. Indonesia. for one, has already
been couperating with its ASFAN partners in the field of petroleum; and Singa-
pore, as a trading center and 4 base for exploration and exploitation. has already
taken some benefit {rom the vil exploration and exploitation in Southeast Asian
offshore areas. If cooperation is possible for oil, other or similar cooperation,
based on the principles of state sovereignty and sovereign rights mentioned
sbove, could also be possible in the EEZ in Southeast Asia as a whole.
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Lee Alverson
National Marine Fisheries Service

Professor McKernan has covered much of what [ intended to say,

and Professor Takabayashi also made a number of comments that

were relevant to what 1 had in mind. But perhaps [ might make some
cather short comments and answer some of the questions raised by Professor
Miles.

I see some disadvantages in being the last on the agenda. Much of what has
bech said is being recycled at this point. Having some training in population
dynamics, 1 have made some notes and observations. It appears to e that the
population of a conference is maximized at the outset. Almost immediately
there is a decline in the stock causced by the departure of some exotic species.
that 1 presume are press, politicians, and those who feel that everything that is
worth being said was said in the opening address. Then 1 have observed a short
period of stability in the sumbers with, however, a slow but perceptible decline
in numbers. 1 suspect this may be a density-dependent feature, but | think it is
more likely to be deasity independent. After a couple of days 1 have noted some
changes appear in the structure and morphology in the appearance of the people
4t this conference: the addition of some adipose lissue suggesting a very good
supply in the local arca and a reddening of the epidermis that has some peculiar
relationship to this particular environment. This leaves us at this point with a
very small residual population. What are the advantages of this? Well, I have been
told that the residual population is a tenacious group of intellectual people, who
are the bright ones and really want 1o know. There has been one other interpre-
tation that they are the dull ones, who have niot found out that the external
environment has more to ofter than oratory at this conference. Now, you can
take your chouce.

Let me move on and examine some of the questions that have been raised in
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the North Pacific context. Perhaps [ can be excused for being very parochial
about this, looking at it from the vantage point of the Fishery Conservation and
Management Act (FCMA) of the United Siates, since [ have been preoccupied
recently with its technical implementation and with providing the technical and
scientific input into the decision making of two of the eight Councils that have
been established in the United States under the new statute, In any event, after

- eight years of association with UNCLOS 111 I have really lost my capacity to
understand the significance of what is going on at the global level. At the regional
Jevel—particularly between Canada, the United States, and the distant-water
countries operating in the Northeast Pacific—what has been happening?

First, the scientific institutions associated with these appear 10 have had a
major breakdown in that part of the world. The International North Pacific
Fisheries Comimission, a technical-scientific forum, to a large extent no longer
exists as a source of technical input into decision making or the development of
management plans. Somehow or other, the international community operating
in the Northeastern Pacific has not yet identified its appropriate roles in supply-
ing an information input into the new Regional Council of the United States.
Instead there is a tendency to deal at a national, political, government-to-
govemment level in trying to influence decisions rather than providing input at
the appropriate technical level.

This may be corrected when there is a better understanding of the new law,
but at present there is a major void, a total lack of provision for exchange of
technical, statistical, and biological information in the Northeastern Pacific & a
rssult of the U.S. act. This suggests that we need some sort of new scientific
forum, as Barbara Johnson mentioned the other day, a body that would be
somewhat released from the concepts of administrative responsibility and more
dlosely associated with the problems of environmental and resource management.
We are now looking at that possibility in the Institute essentially to resolve this
particular issuc. We need a peer group review of scientific activity in the Nosth
Pacific, something that no longer exists. If this does not happen, 1 am rather
convinced we will end with nationalized sciences; and far be it from me to sug-
gest that scientists will be willing to conform to the political and economic
pressures on them to come to some decisions that support the parochial interest.
But that may be what will happen if we do not reestablish a more effective
internationa) peer group review in this particular area.

Ithink it is also important to eliminate redundancies in scientific e flort that
have arisen in the past through a variety of bilateral and multilateral arrange-
ments, What we need is a single forum where all the parties can get together and
have an appropriate dialogue that relates to technical assessment of the stocks in
the Northeast Pacific. I think there is a hesitancy on the part of certain people
to give up the old forums; if we had a single forum such as ICES in the North
Atlantic, it would cut down substantially on the traveling, and this might not be
aceptable to some globe-trotters.
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As to the other issues, 1 do see the problems of allocation of surplus. They
have been dealt with by Professors McKernan and Munro. There is the problem
of ahility to establish what the total allowable catch 1s, and then identify
the surplus that should be available to foreign nationals. There is the prob-
lem of identifying “national capacity.” It is not quite clear in some minds
what is intended under the legislation to constitute an “excess.” The trans-
boundary stock issue has already been discussed by a number of speakers. | will
only suggest that at times this problem is overstated. In reality the managerial
problems associated with transboundary stocks relate not merely to fish with
tails that move across certain boundaries but to the vast proportion of the bio-
mass that is transboundary in character. For a great number of specics, for ex-
ample, between Canada and the United States, and also between Mexico and the
United States on the west coast, the transhoundary issue is not of major iMpor-
tance and is not a problem that is insurmnountable, cither for purposes of “bio-
logical management” or from the viewpoint of particular national (social or
economic) objectives. Nor do | think that the much-discussed problem of highly
mobile species 1s insurmountable. In a recent critical FAO paper written by
Gunar Saderstall, some guidelines on how we might address this problem are put
forward. There are certainly a number of alternative approaches.

One thing our act does not provide is some amplification of the different con-
cepts of science policy underying the FCMA and other national legisiation, such
as the Marirte Mammals Act, the Coastal Zone Management Act.and others. They
are incompatable at a national level, and perhaps also as perceived by other coun-
tries who would operate in the U.S. economic zone. From a practitioner’s stand-
point 1 think one of the major problems I perceive in this age of multiple legis-
lative approaches to ocean management is that of the details that this kind of
legislation seems to require at the pational level. In the United States it is rather
formidable. That is, the documentation process, the research underpinning that
is supposed to be mandated by the act, requires a rather meticulous procedure
in following through to the conclusion of a management decision. In many
respects the juridical concepts or implications are not yet understood, and |
guess they have to be ferreted out over the next several years,

I do want to make a comment on environment in response to a comment
made over the last few days. [ think the environmental issue is important, but |
am a little bit concerned about the types of expressions used. The terms
“tragedy’’ and “‘catastrophe” are terms that convey different meanings to differ-
ent people and establish a certain fear syndrome in the public mind. 1 would
much sather that the individual tempted to use these terms talk about these
dangers in a more quantitative sense. What is the “tragedy™ of an oil spill or
blowout in relation to fish destroyed at a time when we need urgently to pro-
duce energy? Is it a fact that the oil ina given situation has generated some
biological “catastrophe™? The annual fish mortality caused by direct explotta-
tion in the Bering Sea alone exceeds every one of the major ol spills that have
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occurred across the woild over the last ten years. All these things have to be put
in the proper perspective. “Catastrophe™ is not a very meaningful thing as far as
1am concerned, and it may divert our energies. I still think that at the present
time the greatest threat to the resources in the ocean are those associated with
direct exploitation activities. In the long term, resource mismanagement may be
the most serivus source of environmental degradation at sea. I do not like to see
the two divorced, because I do not think they are mutually exclusive. In making
an examination of living resource management, one needs to have a total under-
standing of the acts or mortalities that are being imposed, and | do not really see
how you can examine so-called environmental protection unless you understand
clearly what is it you are trying to protect and from what.

Finally, what about the new U.S. fishery legislation? Is it achieving its goals?
it think it is a little early to pass judgment on the decisions that have been made
under the act, and 1 2m going to be a litile caustic to Professor Munro, in re-
sponse 10 one of his comments: the implication that the dismissal of joint
venture activities in the North Pacific was due to U.S. fear of competition with
low-paid foreigners in the off-shore. 1 think this comment shows only a prelim-
inary understanding of why that decision was made. I quite understand that that
was the industry’s concerm, but let me point out that in the Korean venture,
which wouid have realiocated 130,000 tons away from the Japanese, the Korean
applicants had not demonstrated that they had been unable to line up one u.s.
vessel for the exploitation purpose. In fact, there had been no technical explora-
tion of whether this type of venture could be successful at all, no evidence of a
harvest capacity to supply that particular venture, which would have meant that
we would have disinvested the Japanese exploitation of that particular resource
for an unknown, unidentified U.S. interest. There was no fleet capacity to be
involved or identified, no technical evidence that it could ge forward. | think the
essential reaction was that it not be permitted till such time that some evidence
has been demonstrated, that the applicants had lined up the appropriate harvest-
ing capabiility in the U.S. fleet, before we disinvested a major Japanese fishery.

As far as the Soviet-U.S. venture is concerned the same can be said. That case

was not as difficult, because we did not have to disinvest another country
involved, but even in that venture there was not one U.S. vessel that had signed
to fish with that venture, so that it is questionable whether there was a legitimate
aght to go ahead and authorize the venture. It is, however, true that strictly

from an industry point of view there was the fear that the lJow labor costsof
foreign fishermen were going to put the domestic processor out of business. But,
a1say, 1 think we should be careful in making judgments about what is going

on within the Council itself.

From my perspective, one of the major objectives of the act is the conserva-
tion of the resources, and 1 suspect for the first time in twenty-five yearsin the
Northeastern Pacific the stocks are now under faidy rigid control, and do have
an opportunity of rebuilding,
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Alberto Szekely
Institute of Legal Research
University of Mexico

I should like to speak bricfly about the exclusive econumic zone

established by Mexico. First of all, why was the Mexican exclusive

economic zone adopted, and why was it adopted when it was
adopted? Mexico felt that by 1976 a legal justification had arisen for establishing
an exclusive economic zone: namely. that a consensus was developing at
UNCLOS 111 to justify such an action. The reason why it was adopted when it
was adopted can be seen in two ways. First, the decision to establish the zone
was based on the fact that its establishment could help to consolidate that con-
sensus. Mexico proceeded to the adoption of its exclusive economic zone on the
basis of the Revised Single Negotiating Text of 1976. As a matter of fact, the
Mexican law is a copy of the relevant articles of the RSNT. Second, however,
there was another reason for establishing the zone in 1976 instead of waiting for
the conference to end, as in the case of Indonesia, which we have just heard
about ~namely. a domestic political reason. With a change of administration
coming at the end of 1976, the president of Mexico at the time, who had advo-
cated originally the patrimonial sea idea and later supported the exclusive
economic zone concept by giving very specific instructions to the Mexican delega-
tion, felt that it was necessary for history to record the establishment of the
zane within his administration. Other than that there were no other reasons for
establishing the zone, such as the need to protect our natural resources. The best
proof of this fact is Mexico's traditional negligence regarding its marine resources,
despite the fact that it is a large coastal state.

[ should also like to refer to Mexico's unique marine position. Mexico is one
of the twelve countries that would benefit the most, in terms of area, by estab-
lishment of an economic zone. The only other developing country on the list is
Indonesia. Mexico is a very large coastal state with 10,000 kilometers of coast-
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Line, and it could be said that it is a very rich marine state. Very recently an in-
ventory of Third World manne resources was prepased, and what comes clear out
of this work is that very few developing countries benefit from the establishment
of an exclusive economic zone of 200 miles as much as Mexico does. The abun-
dance of living resources and its peculiar geographic position in regard to under-
sea minerals makes Mexico a country greatly benefited by the establishment of
the EEZ. Before we estublished vur economiic zone, Mexico had a twelve-mile
territory sea and no national development plan for the exploitation of the living
resources within our territorial sea. As a matter of fact, our fishing activity was
very limited. Our national tishery institute estimates that there are about 500
species ol potential commercial value within our 200-mile zone, of which we
presently exploit twenty. only five of which are of high commercial vaiue be-
sides the tuna of the Eastern Pacific. It is also estimated that the potential har-
vest within Mexico's exclusive economic zone is between half a million and

three quarters of a million tons a year, without taking into account the sardines
of the Gulf of California. which are estimated to have an abundance of about
half a million tons.

The very fact that we have such a large coast line opens up great possibilities
in coastal management. We have large oil deposits under our continental shelf
within the Gulf of Mexico, especially in the southern sector. The most interest-
ing aspect, | believe, and one that has received very littie attention within the
coustry, is the existence of manganese nodules within the Mexican exclusive
economic zone. Studies of the geographical distribution of nodules have pro-
duced varying estimates of the concentration and quality of manganese nodules
within the Mexico zone. For instance, there is a map being circulated here that
shows that Mexico is the only country with significant concentrations of man-
ganese nodules within its economic zone. Mexico also has an international inter-
#st in nodules, because of its relative proximity to the large mineral deposits
within the Clipperton Islands area, which is supposed to be the richest nodule
field of all. Mexico will undoubtedly have an interest in processing plants both
for its own manganese nodules, whenever it acquires the capability to exploit
them, and also for the manganese nodules of the international seabed area.

Now, in response to the questions that have been put to me, [ am going to be
very briel. As regards changes in policy since the establishment of our exclusive
economic zone, | believe that Mexico has not yet acquired a really developed
mational consciousness of the importance of its marine resources for the future
of the national economy. There are very few agencies, governmental or private,
interested in acquiring as much knowledge as possible on the potential of these
resourees. Unfortunately, 1 do not see any major effort aimed at taking full ad-
vantage of the benefits that could be gained from the establishment of the
sxclusive economic zone. Unfortunately also, the problem of our nationai fishing
industry, which is plagued with corruption problems, leads us to expect that the
waditional problems that Mexico has had with its exploitation of land resources—
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not only mining but also agricuiture—whjch have kept our country in constant
social turmoil, will probably be transplanted to the management of our ocean
resources. The establishment of the economic zone has not really led 10 a change
in policy toward the exploitation of marine resources.

There is some evidence of a tendency of the new government to enter into
several joint ventures, but of a very limited nature and without the framework of
a national development plan. As to the impact on existing arrangements, Mexico
was not committed really to any conventional arrangements for the exploitation
of these marine resources before the astablishment of the exclusive economic
zone, other than the Inter-American Tropical Tuna Commission for the yellow-
fin tuna of the Eastern Pacific. In the exercise of its right to choose with whom
to enter into arrangements for the exploitation of surpluses, Mexico has recently
concluded agreements with the United States and Cuba for the surpluses of some
of those five species that I have mentioned.

Have there been any problems solved by the establishment of the Mexican
exclusive economic zone? Frankly, 1 think not. This may be the natural result of
the political nature of the establishment of the zone. Other than the regulation
of foreign fishing within our 200 miles, the problems that could be solved
through the establishment of the zone are really more of a national character.
For instance, the establishment of a zone could obviously help to increase the
food supply for the fastest increasing population in the world, which is Mexico’s.
it could also help solve the problem of unemployment, but, as I said, in the
absence of a development plan for marine resources, these problems do not seem
to be in the process of solution.

Which problems have been created, or remain unsolved, besides the previously
mentioned ones, because of the creation of the zone? First of all, problems of
enforcement could not be regarded as peculiar to Mexico. The problem of en-
forcement is common to all countries that are establishing 200-mile zones. Our
main problem that remains to be solved is the problem of evaluation of re-
sources. We lack a national inventory of resources. We do not have a precise idea
of the abundance of species and other resources. We have very little knowledge
even of our own harvesting capacity, and therefore it will be difficult to estimate
the total allowable catch of specific species if Mexico does undertake a major
fishing effort within a development plan. Therefore, the greatest challenge to
Mexico now is to know what our resources are, before we can prepare a plan of
development. There are other problems that remain to be solved, such as that of
boundary delimitation. We have delimited sea boundaries wilh the United States
and Cuba within the Gulf of Mexico, and with the United States in the Pacific,
but not for the seabed with the United States. We are going to have a difficult
problem with delimitation of our marine boundaries with Guatemala, because we
have a traditional conflict there over what criterion should be followed to divide
our waters, and, of course, we have the very difficult problem of delimitation
with British Honduras—a problem Mexico has left pending until the problem of
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the legal status of that territory is resolved. As you know. Mexico has defended
the position that the people of British Honduras should exercise their right of
self-determination. )

As to regional arrangements, if we adopt Professor Miles' definition of regional
arrangement, then we could include the bilateral agreements that we have con-
cluded with the United States and Cuba within the Gulf, which deal muostly with
delimnitation problems and living resources. But as pointed out earlier this ':veck.
Mexico should take the initiative for regional cooperation in environmental
management of the Gulf and Caribbean, because of the possible detrimental
effects of oil exploitation both on Mexico's and the United States’ continentl
shelf. Finally, Mexico has found that the establishment of an exclusive economic
zone, and the very existence of the new institution of the EEZ within the new
law of the sea, makes the present arrangements under the Inter-American
Tropical Tuna Commission completely incompatible with coastal state authority,
and it will be necessary to adjust that regime to the new realities in the law of
the sea. For this reason, Mexico together with Costa Rica convened a confer-
ence of plenipotentaries in September of this year in San José, Costa Rica, for
the adoption of a new regional arrangement for the exploitation of the highly
migratory species of the Eastern Pacific. At this conference we have aimed at
implementing the two objectives of conservation and optimum utilization
through regional arrangements. In Mexico’s view, these objectives can be at-
tained through a system by which a global maximum quota is adopted annually,
one which will be respected by all the countries that are members of today’s
IATTC, through nationally allocated quotas calculated on the basis of resource
adjacency. '

In conclusion, I would submit that Mexico’s establishment of an economic
zone is really just a gesture so far. It will not make us any richer, as long as the
country does not have the national will to rationally exploit the resources of our
zone.
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Kiyofumi Nakauchi
Japan International Cooperation Agency

At an earlier session, Professor Takabayashi, Dr. Park, and others

explained in detuil how Jupan and its neighboring coastal states have

been involved in the establisment of the 200-mile limit. Neverthe-
less. let me make some additivnal comments on the sitvation in the Northwest
Pacific region, and then respond o the tive questions presented by Professor
Miles.

Following the United States and the Soviet Union, the Japanese national Diet
passed the “*Law on Provisional Measures Relating to the Fishing Zone™ in May
1977 for the purpose of securing sumething like an equivalent position in
negotiating with the Soviet Union new provisional arrangements for reciprocal
fishing within their respective 200-mile zones. This 200-mile fishing zone legisla-
tion has some features worth noting. First, the Japanese tishing zone is limited
to certain designated areas: in some areas in the Japan Sea and along the coast in
the East China Sea, twelve miles was prescribed as the outer limit of the fishing
sone. Also, the lapanese 200-mile limit is not applied n areas adjacent to China
and South Korea, so that Chinese and South Korean fishermen are presently
permitied to fish even within the designated fishing zone boundary.

There are two major reasons for these provisional measures, First, Japan
wished 1o avoid involvement in the territorial conflicts with South Korea over
claims to Takeshima lsland in the Japan Sea, and also with Taiwan and China,
which are claiming the Senkaku Islands in the East China Sea. Second, Japan
does not wish to provoke China and South Korea, whose fishery relations with
Japan are still deficate, though restabilized. The new balance depends upon two
recent treaties: an official Japanese-Chinese fishery agreement, replacing a non-
governmental arrangement which lasted over twenty years, and the 1965
Japanese-South Korean fishery agreement. As a result. Japanese fishing hus been
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allowed to increase somewhat to higher catch levels in the Sea of Japan and the
East China Sea.

After Japan's unilateral action in July 1977, North Korea declared the
estzblishment of a 200-mile ecconomic zone, and in September 1977 the second
commission of the Jupanese-North Korean Friendship Promotion Association
visited North Korca, partly in order to sound out the possibility of conciuding a
nongovernmental fishery agreement. After these negotiations the North Korean
authorities announced that: (1) Japanese fishermen would be allowed to fish
within the Korean 200-mile limit without any entry fee or license; and {2) these
tentative me asures would be implemented from October 1977 to June 1978,

North Korea also announced the establishinent of 2 so-called military warning
zone, designed 10 prescrve the 200-mile economic zone and to protect it from
military threats. This special zone is fifty nautical miles wide in the Japan Sea,
but it overlaps with the ¢conomic zone in the Yellow Sea. In this military zone,
all military aircraft and warships are prohibited. Civil vessels and aircraft, on the
other hand, are permitted to navigate in and over that special zone with advance
consent of the North Korcan authorities. It is emphasized that civil vessels or
aircraft having military purposes or trespassing economic interests are prohibited
from passing through the mililary zone. Without special agreement, it would be
tmpossible for Japanese fishermen to engage safely in {ishing in the Korean
military zone. The North Koreans have suggesied that the Japanese government
secure a temporary nongovernmental agreement between the Association and
NMorth Korea, but the Japanese government has not yet responded positively,
since the two governments have no diplomatic relations and the Japanese govern-
ment maintains the policy of strengthening political and economic ties with
South Korea. Morteover, it is Japan’s contention that such a military zone
violates generally accepted international rules. Regardless of such arguments, it
seems that continuous and safe fishing operation within the North Korean 200
mile zone would depend chiefly on preserving a balance between Japan’s political

© and economic relations with North Korea and those with Scuth Korea.

South Korea has hinted that the establishment of its own 200-mile economic
Zzone is now under consideration. This has been delayed partly because of the
territorial issues in the general region. South Korea as well as Japan has been in-
hibited fronx 1aking unilateral initiatives because of the sensitivity of these issues.

~ Perhaps the most serious of these is that of delimiting the continental shelf in the

East China Sea. This area is clearly vital to the coastal nations, since the substrata,
particularly around the Senkaku Islands over which Taiwan, Japan, and China
have made conflicting claims, may include large amounts of petroleum, as sug-
gested in the ECAFE report. It seems that the islands may have extremely
valuable oil veserves offshore. and it does not seem fair and equitable, to me at
Jeast, that the Senkaku Islands should have too decisive 2 bearing on the question
of title (0 these reserves,

As for Japanese and South Korean agreements on the delimitation on the
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continental shelf, within a joint development area Japan and South Korea will
jointly exploit submarine resources, especially petroleum and natural gas, for
more than fifty years and share benefits as well as costs for exploration and
exploitation on an equal basis. In Japan special laws and regulations are now
being prepared for implementing the finally ratified delimitation agreement be-
tween South Korea and Japan. This joint development Zzone in the East Ching
Sea exists, as a matter of fact, on the Japanese side of the supposed median line
between Japan, China and South Korea.

In 1973 when the delimitation agreement between South Korea and Japan
was signed, the Chinese authorities strongly protested, insisting that both govern.
ments should take full responsibility for any conscquences that might ensue
from the implementation of the bilateral agreements. The Chinese position i, |
think, that delimitation should be made in consultation with all the parties
concemned, and that in the event of nonagreement there cannot be any mechani-
cal application of the median line principle. Presently, China shows no sign of
intending to set up ifs 200-mile limit along the coast in the East China Sea. It
appears that China has very little necessity to begin exploring and exploiting
submarine petroleum in the sea, although it has been eager to develop off shore
oil in the Pohai Bay, an area of internal waters whose average depth is less than
fifty meters. China continues 1o develop new oil deposits on land more vigorously
than ever, and is self-sufficient with domestic production on land and probably
in the Pohai Bay.

With regard to boundaries in the Japan and East China Seas, my personal
preference would be draw median lines and disregard Senkaku and Takeshima
Idands. The existence of economically and politically di fferentiated states and
of some serious territorial issues in the Northwest Pacific region should not be
allowed to discourage regional cooperative arrangements for effective fishery
management as well as environmental protection. Regional arrangements will no
doubt be required in the future in order to effectively manage living and non-
living resources, and to prevent environmental contamination which may be
caused by off-shore petroleum exploitation in the East China and Japan Seas,
and within the Soviet 200-mile limit, for instance, in some areas close to the
Sakhalin Islands.

Some brief comments on Japanese fishery policy problems. The new eco-
nomic zone regime has considerably affected the Japanese fishing industry. Yet
despite the nation’s heavy dependence on fisheries, its development of a large-
scale fishing industry, and the unique fish-eating habits of the Japanese people,
I do not notice the government of Japan has changed its fundamental policies
and ultimate goals. It is now a matter of national priority for the government to
manage the living resources much more effectively within the new 200-mile limit,
10 maintain aanual fish production levels as much as possible, and not to reduce
the degree of national self-sufficiency in fish supply. However, the method of
realizing these goals must be changed. For example, the Japanese government
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should strengthen its diplomatic efforts in negotiations with othet coastal states
over the calculation of total allowable catch and available surpluses of less
utilized living resources, on the basis of existing scientific, economic and social
considerations. On the other hand, the new ocean repinie opens Japan's eyes to
the need for more effective and fuller vtilization of living resources within its
200-mile fishing zone and beyond. For that purpose Japan is beginning a number
of new, large- and small-scale, fishery redevelopment plans. Here | can indicate
only a few examples: the development of artificial fishing grounds. more efforts
for increasing breeding and hatching capability, exploitation of unutilized specics
such as deep-sea bottom fish, and in particular the exploitation of krill in the
Antarctic Ocean and other species outside national jurisdiction.

Finally. I would like to comment on the future of regional fishery arsange-
ments. Existing fishery arrangements in the subregion of Northwest Pucific are
separated from each other and based on bilateral agreements, due to political
and economic complexity and uncertainty. Unless such conditions are imptoved
and territorial issues are also finally settled, it is difticult to expect a significant
improvement in subregional fishery cooperation in the Northwest Pacific. How-
ever, | think it is quite desirable to consider the possibility of setting up a
regional fishery commission for the entire North Pacific sphere, whose member-
ship would be open to all coastal and geographically disadvantaged states in the
North Pacific Rim region. The commission’s major task would be to collect
information and scientific data and o carry out scientific research with inde-
pendent scientists and survey vessels. Hopefully, the commission could eventually
be converted into a fishery management body authorized to decide MSY and
total allowable catch of major important species of fish and to devise proper
systems for fish allocation and revenue sharing among member states and other
newcomers.
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Discussion

Perhaps we should ask two of our panelists to respond to comments

addressed to them: {irst, Professor Munro, about whom certain nasty

things were said, and to whom a specific question was addressed; and
then Mr. Rozental.

Gordon Munro:  First, let me deal with the nasty temark. | must confess that
until yesterday the example of protectionism I was planning to use was that of
the bill on offshore oil transshipments to the United States, but I decided |
might get keel hauled by some of the audience. So 1 thought 1 would play it sate
and take an example from FProfessor McKernan's paper. | am quite prepared to
admit that there might be all sorts of other reasons why the joint venture
schemes in Alaska and off the coast of Washington were put fo one side; but, to
the extent that the complaints from the industry about low-cost foreign compe-
tition played a major factor in that decision, then my point still holds, and
certainly the impression given in the McKernan paper was that this was a major
factor. With regard to the question. the biological model that we were using is
one that we, in Canada at least, still use extensively for management purposes.
Clearly, in cases where the Schaefer model is inapplicable, my conmments may be
inapplicable.

Andres Rozental: 1 will be very brief. Alberto Szekely painted a rather bleak
picture of Mexico and its exclusive economic zone. In the two years since the
adoption of the Mexican exclusive economic zone began being planned in 1975,
some encouraging things have also occurred in Mexico. We have upgraded the
government department that used 1o handle fishing matters to a cabinet-level
department of fisheries with a very much larger staff; we have concluded bilateral
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agreements with the United States and Cuba. which among other things will

give Mexico over two million dollars a year of additional income in the form of
fees and license income ftom surplus: we have concluded, at a much higher level,
scientific research agreements with the United States and Cuba to improve our
understanding of the existence of living resources within our economic zone in
the Gulf; we have undertaken a campaign to increase domestic consumption of
fish in Mexico, which. untortunately, traditionally has been very low, one of the
lowest per capita for a coastal, resource-rich country: we have undertaken joint
ventures with some countries that have lost (in some sense) by the establishment
of economic zones (countries such as Spain, whose fleets were almost totally
jdled because of the loss of their traditional fishing grounds) in order to use their
technology and their harvesting capacity within our economic zone; we have
adopted a national fishery plan for the first time in Mexican history. which fore-
sees within the next six years of this administration a 380 percent increase in
catch; we have undertaken the renegotiation of the Atlantic Tuna agreement,
whereby Mexico is demanding a 40 percent increase in catch quota allocations
this year; and we are making changes in our national legislation to eliminate a
stumbling block to fishery development in Mexico, whereby fishing cooperatives
were given the exclusive right to harvest certain species in Mexico, specifically
shrimp. This, unfortunately. has not worked as well as it was supposed to. It was
a social experiment more than anything else and probably will be changed in the
near future.

Regarding mineral resources in the economic zone, Mexico has about twenty
billion barrels of proven reserves on its land territory and within its territonal sea
and about 100 billion barrels of probable reserves, and that does not count what
exists beyond twelve miles up to 200 miles in the Gulf and in the Pacific, espe-
cially off the coast of Baja, California. So 1 believe that D1, Szekely’s picture is
bleaker than it should be. We have a lot of problems in Mexico, and, as he has
said, we have not been able to fully utilize and maximize the benefits. But as he
also said, Mexico is probably one of the developing countries most benefited by
the economic zone; and, being a developing country, we have all sorts of prob-
lems that slowly will make the maximization of our economic zone resources a
medium- to long-term effort.
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Special Caucus: The South Pacific
and the Law of the Sea

Chairman
John Craven
Law of the Sea Institute

Jukn Craven:  First, | want to explain why we are having this

caucus, and why I think it is a significant addition to the conference

agenda. Since we started preparing this program a dynamic move-
ment for regionalization has been taking place here in the Pacific on the part of
the South Pacific Forum nations. Already they have come to a tentative regional
agreement with respect to their fishing zones, and indeed these same nations will
be meeting again this week in Suva to continue these discussions seeking a more
permanent regiunal solution for their fishery problems. We felt this conference
would be seriously deficient if we did not have some discussion of the issues
arising and of the precedents that might be set as z result of these actions by the
South Pacific nations. To that end we decided to set up a caucus—and very much
a caucus in which you all are participants.

In seeking a caucus leader we exchanged correspondence with Prinie Minister
Ratu Mara of Fiji, who, as you know, has long been a leader in law of the sea
diplomacy. Prime Minister Ratu Mara suggested to us that the most able caucus
leader we could find was Joji Kotobalavu, his foreign minister, and we prevailed
upon him at short notice. to accept an arduous flight schedule to come to our
conference. With him is Mr. Donald McLoughlin, who is the Fiji delegate at
UNCLOS HI, and together they represent the distilled essence of Fijian wisdom
in the law of the sea.

1 would like to complete my introduction by quoting a reply I just heard
our distinguished speaker give to the question of what time it was in Fiji: two
hours behind, but a day ahead! With that progressive thought in mind, I have
pleasure in turning the forum over to a “day-ahead™ leader of regionalism in
the South Pacific. Secretary Kotobalavu,
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The South Pacific and the
Law of the Sea

Joji Kotobalavu
Foreign Minister of Fiji

INTRODUCTION

1 should like first of all to express my warm thanks to the Law of the

Sea Institute for the honor of being invited to take part in the pro-
ceedings of your eleventh conference. We have been greatly encouraged by your
interest in recent developments in the South Pacific on law of the sea matters. |
personally have found my attendance here quite rewarding and useful. As some
of you may know, countries in the South Pacific, including countries with inter-
ests in our region, will be meeting in Fiji this Friday to work out details of a
South Pacific Regional Fisheries Agency.

We in Fiji and the other island countries of the South Pacific have followed
with close and keen interest the progress of UNCLOS 1L [ say progress be-
cause we do share the hope that there will eventually be a satisfactory accommo-
dation of the diverse interests represented at the conference. In fact, we regard
the successful conclusion of a global law of the sea treaty as essential to our
future economic well-being, and principally for three reasons.

Firss, we are all, with the exceptions of New Zealand, Papua New Guinea,
and Australia, smail island countries with relatively limited land resources. For
us, the only way we can hope to expand our economy is in the exploitation of
the resources of the ocean around us. Therefore, the consensus or near-consen-
sus at the United Nations Law of the Sea Conference on the right of coastal
states to establish exclusive economic zones is a development that will have a
direct positive impact on our efforts to develop a viable economy and to expand
employment opportunities for our people.

Second, there are states, like Fiji, that are not just island states, but states
composed of hundreds of islands often separated by pockets of high seas within
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their island group. Yet for us, the sea has always been regarded not just as the
link among vur component islands but as the element that gives our country its
unity, We have. therefore, greatly welcomed the consensus at UNCLOS Hi in
favor of a separate regime for mid-ocean archipelagic states like Fiji. We view
this as an acceptance by the international community of the essential unity of
land territory and archipelagic waters of an island state like Fiji, while, of course,
recognizing the right of overllight and sea passage.

Third, as small countries, we do ot have the necessary means and fucilities
to enforce recognition of our exclusive economic zones. It is, therefore, to a
global law of the sea treaty that we shall have to look for the recognition and
protection of our exclusive rights 10 manage the resources of our economic zone
for the benefit of our people.

With the progress so far achieved at UNCLOS 111, countries in the South
Pacific have taken actions at two levels.

A1l the national level, countnes have adopted, or are in the process of adopt-
ing, legislation that will enable them to declare 200-mile exclusive economic
zones. New Zealand has actually established its economic zone. Australia, Papua
New Guinea, and Western Samoa have already passed legislation under which
they will be able to declare their economic zones. In Fiji's case, our Parliament
will at its session commencing later this month be looking at draft legislation
that will enable us to establish an archipelagic state regime and declare a 200-
mile exclusive cconomic zune, although we have yet to decide when exactly we
shall declare baselines and zone. However, at its meeting in Papua New Guinea
in August of this year, the South Pacific Forum, which comprises the eleven
independent states and self-governing countries in the South Pacific, decided that
member countries should endeavor to complete by the end of March of next
year all the necessary legislative and administrative procedures to establish their
individual exclusive economic zones.

At the regional level, the South Pacific Forum has decided that a South Paci-
fic Regional Fisheries Agency should be established. While the countries will be
establishing national economic zones, they see merit in regional cooperative and
collaborative arrangements, basically for two reasons:

First, because almost all of these countries will have common boundaries.
because of the limited technology they have at this stage to take the allowable
catch, and because of their limited capability to enforce recognition and ac-
ceptance of their exclusive rights, it makes sense that they should pool their
economie zone resources and coordinate actions to ensure that in their exploi-
tation the maximum possible benefit will accrue to them.

Second, there is an acceptance of the need to enter into regional arrangements
to ensure that the high seas resources of the region are exploited not to the dis-
advantage of the South Pacific nations and to ensure that in the management of
these resources there is recognition of the very heavy dependence of these coun-
tries on the resources of the sea for their econumic future.
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The decision to set up the South Pacific Fisheries Agency is not a reaction
against the rather slow progress at the United Nations Law of the Sea Conference.
This initiative has been taken within the context of the recognition by UNCLOS
Hi of the desirability for regional cooperative and collaborative arrangements.

In fact, the Forum countries have interpreted this recognition as the necessary
mandate for them to act. Entering into regional arrangements on matters of
commion interest and concern to them is not something new: we already have
existing regional arrangements to pool resources in education and training, and
to promote cooperation in shipping. civil aviation, trade, and telecommunica-
tions.

However, while 4 decision has been made to set up a South Pacific Regional
Fisheries Agency, detailed aspects of this organization have yet to be worked
out. At its meeting in Port Moreshy in August 1977 only two guidelines were set
by the Forum: first, the Agency should be basically an advisory body (i.c., the
authority to determine the allowable catch and to allocate surplus economic zene
resources will remain vested in each coastal state). and second, the Agency would
be open to all Forum countries and all countries in the region with coastal states
interests who support the sovereign rights of the coastal state to conserve and
manage living resources, including highly migratory species, in its 200-mile
economic zone.

There are, then several questions that remain to be answered. For instarnce,
what should be the exact nature and objectives of the Agency? Duoes it apply
only to the living resources of the economic zone, or will it also embrace the
living resources of the high seas in the region? Wil it cover only certain specific
fish species in the economic zone? Will it cover certain specified fish species both
in the economic zone and in the high seas? Will it cover conservation as well as
manzgement of resources or species? Will it also include research, marine en-
vironmental protection, and transfer of technology? These are some of the basic
issues which hopefully will be clarified at the next meeting to be held in Fiji.

Personalty, I am optimistic that a satisfactory regional arrangement will be
agreed upon. There are already a number of working regional arrangements in
other fields. 1t should have been agreed that the most practical approach is not
to seek the ideal at this stage, but to begin with what is possible now. I would
also like to stress again that our success in a regional arrangement will depend
very much on the successful conclusion of a comprehensive treaty at UNCLOS
IIL, for we see our regional arrangement not as an alternative to the global
approach but as a necessary initiative to complement it.

That s all that 1 would like to say at this stage, but,as 1said at the beginning,
we shall be happy to answer any questions that you may like to put forth.
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Questions

Question:  You spoke of a possible intergovernmental regime or

policy relating to fish on the high seas beyond the 200-mile zones.

looked at a map of the region recently and found there would be
little le ft under the high scas regime. I would like your reaction to this—how
much of the high seas would be left?

Joji Kotobalavu:  These national zones will cover a geographical area stretch-
ing from Malaysia in the west {0 French Polynesia in the cast; from the Gilbert
Islands in the north, to New Zealand in the south—that covers a very wide area.
It will be up to the Forum, or the countries of the Pacific, to decide whether in
fact the Agency’s scope should be limited mostly to the resources of their
respective national economic zones. Qur main concem is this: fish do not
recognize national boundaries, either those between two national economic
zones or between a coastal state and high seas. So, while we are talking about
maximizing returns to us from the exploitation of marine resources, we may
find ourselves in a situation where resources are taken away from us before they
enter vur economic zone, either from the economic zone of another country or
from the high seas. It is for this practical reason that we in Fiji are very keen on
entering into regional arrangements.

Donaid MclLoughtin:  With regard to pockets of the high seas off to the
northwest of Fiji there is a pocket of high seas that is directly in the migratory
path of algae-cating tuna. The whole concept of management for such a species
is that high seas pockets between national zones should be brought under overall
regional control, so that the same protective measures can be applied to the
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stocks as they pass from zone to zone, Without such an extension of regional
authonty. it is dif ficult to see how highly migratory species could be managed.

Question: | 'have a number of questions. First, will the scope of the Agency’s
membership be determined? Second, what will be the relationship between the
new Agency and the cxisting regional commission, the Tuna Commission? Third,
will the membership rely on the enforcement capability of one. two, or possibly
three members, or will each have to rely on its own? Fourth, since fishery re-
search and management have been consistently underfunded, not only in the
Pacific but throughout the world. and since the financial picture of the members
of the new Agency is not too great, on what sort of research and management
base will the Agency arise?

Joji Kotobalavu:  First, the question of scope of membership will not be
finally resolved until the nature ofthe functions of the organization is clarified.
The initial guidelines are mostly geographica! in nature. All 1 can say at this time
is that the Forum countries themselves have not restricted membership of the
Agency to the Forum membership. They have said they will welcome other
countries to enter as members. The final position of the scope o f membership
will depend on agreement on objectives and functions of the agency, for which
the meeting in Fiji is being held. Chile, for example, has already expressed active
interest in taking part, and they will be attending this meeting in Suva, [ think
the difficult aspect of this question will be more of one between the countries
in the area and the distant water fishing countries.

We are very caoncerned about the relationship between the Agency and the
other organizations. The Fiji delegation will want this meeting in Fiji to clarify
this relationship. | was very interested to see the long list of regional organiza-
tions circulated by Professor Alexander the other day. What will be the relation-
ship, for example, between this Agency and FAO, which does a lot of work in
the region? Or with ICLARM? Or with the University of the South Pacific itself,
which has set up a center to undertake research in marine resources? Obviously,
because of our limited resources we do not want to set up organizations with
parallel functions.

The question of enforcement has been looked at moere in terms of national
action. Internationally, we look to countries helping one another through the
exchange of information, but we have no intention of setting up a supranational
organization that would undertake this task of enforcement, policing the bound-
aries of the economic zones.

On the question of scientific research and management, there has been a sug-
gestion that the Agency’s research center might be set up in Sydney. The ques-
tion of how the Agency will be financed has not been resolved and, again, this
will only be decided finally when there is agreement on the question of functions,
membership, and objectives. At the moment there has been a draft proposal
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circulated to the countries suggesting financial contributions from the Forum
countries, but there has been no agreement on this.

Question:  Mr_Kotobalavu, | am interested in your statement that you can
only be successful if there is a global law of the sea treaty. Why is the success of
your agency dependent on a successtul outcome at UNCLQOS 117

Joji Korobalavu: 1 was speaking of recognition of whatever action we take,
by countries outside the region. It is all very well for us to set up an agency to
coordinate the conservation and management of tuna in the economic zone.
What if some of the distant water fishing countries simply ignore it? If we have
a global treaty that provides for aur right of control, our exclusive right of con-
trol, over the tuna resources within our economic zones. we sec this as helping
us in getting the other countries to respect this right.

Donald Mcl.oughlin:  We intend to “hinge” the Agency on the law of the sea
treaty. The treaty would be the legal background to the formation of the
Agency, and what the Agency would attempt to achicve would be the aims and
objectives set up already in the ICNT: those underlying the concept of the
regional cooperation in the ICNT.

Question:  You spoke of retaining control over the adjacent resources. What
about pooling the control over the surplus stocks?

Joji Kotobalavu:  This is something the countries will have to consult and
agree upon. I think the feeling at the moment is that New Zealand at least will
certainly wish to retain the right to allocate and issue licences on surplus stocks.
I do not see the countries in the region surrendering to a regional agency their
rights to issue licences on surplus resources.

Comment:  There are intermediate options between total control and total
surrender.

Joji Kotobalavu.: 1t is for the countries to look at specific issues like that of
access to surplus resources or to particular species such as tuna. [ am afraid the
final answers to some questions will very much depend on the outcome of future
discussions, especially on the issue of whether the Agency's mandate will be ex-
tended to all living resources of the economic zones or limited to a selected num-
ber of species.

Question:  Would you have any indication what policies the states’ members
of the new Agency are likely to adopt with regard to scientific research by
foreign nations in the EEZ?
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Joji Korobalavu: Not at this stage. This is something that will have to be
lovked at by the member countries.

Questior:: The ICNT excludes from the proposed dispute settlement system
any matters that relate to the exescise of the coastal state’s exclusive jurisdiction
within the economic zone. Now, in the South Pacific how would you see fish-
ery disputes handled in the region after the establishment of the Agency: first,
in the event of disputes between a member of the Agency and an outsider; and
second, in the event of disputes between members?

Joji Kotobalavu:  This too will have to be looked at in detail. But we have
great faith in our Pacific way of settling disagreements between us. Whatever
procedures we set up they will not be inconsistent with the provisions of the
global law of the sea treaty. 1 stress this, because it is very important.

Donald McLoughlin:  The draft that has been circulated definitely contem-
plates dispute settlement procedures as between members, but we have not yet
come to the problem of working out dispute settlement procedures as between
members and nonmembers.

Question:  On more than one occasion today we heard of the difficulty in
obtaining international funding for scientific research in support of regional
fishery bodies. In fact, much of the funding available comes from the United
Nations Development Program, and the UNDP allocates these funds by reference
to prionties set by national planning bodies. What is the priority that your own
country sets on your marine development?

Joji Kotobalavu: A very high priority, and this is reflected on a regional basis
by the decision of the countries that are members of the University of the Paci-
fic to set up a marine resources center with Canadian assistance. There is also
agreement among the South Pacilic countries that exploitation of marine re-
sources should be given very high priority in programs both at the national and
regional levels,

Question:  When you weigh this against development of civil aviation, agri-
culure, and public health, where does this stand in relative priority?

Joji Kotobalavu:  Even higher priority, because how do we pay for our social
services, and public health? It will have to be from the development of natural
resources. But we are faced with two difficulties: first, the escalating cost of
fertilizer imports, and second, the difficulty of getting access into the markets
in developed countries. We therefore see our economic future not just in terms
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of the development of agriculture, but also of our marine resources. There can be
no question of the South Pacific Island countries, cither at the national level or
the regional level, not according very high priority tv marine resource exploita-
tion, ocean research, and related areas. But, of course, they devote equal priority
to education. The importance they attach to education is reflected in their de-
cision to set up the University of the South Pacific. At its mecting in Port
Moresby the Forum decided that a telecommunications training center in

Fiji should be used to provide training for the region as a whole.

Question:  Would you be willing to comment on the current sources of energy
of your country?

Joji Kotobalavu:  The escalation of prices has severely affected our economy.
The immediate effect was a $10 million increase in our annual fuel import bill.
In Fiji, we are certainly giving very high priority to the development of our own
energy resources, like hydroelectricity and local energy resources in the rural
areas. This is reflected at the regional level by the decision of the countries that
participate in the University of the South Pacific to set up a Center for Applied
Studies. One of the areas the center will be looking into is the utilization of local
energy resources and transfer of technology: simple technology for our use.

Question:  What kind of relationship do you expect to emerge between the
Agency and the South Pacific Forum?

Joji Kotobalave:  When the Forum considered this issue in August, there was
no undertaking that the Agency would be a part of the Forum. What the Forum
stressed was that whatever organizational arrangement was finally arrived at, it
should be an arrangement that will insure there is maximum benefit to the coun-
tries in the exploitation of the resources of their economic zones and the pockets
of high seas in our region. Whether this would take the form of a new agency, or
different vrganizational arrangements within an existing agency is a matter that
will be discussed at 1his meeting in Fiji. Again, it relates to the question of the
functions and objectives of the Agency. Once you have reached agreement on
that, then the questions of membership and decision-making arrangements will
fall into place. | think the difficulty at this stage is if the countries were to try

to look at all these issues together: they will have to separate them and consider
then one hy one. My personal view is that we should begin by looking at the
objectives and functions.

Question: 1 was wondenng if you could outline the elements of the status of
Minerva Reef.

Joji Kotobglavu:  That, of course, is 3 matter that will have to be resolved by
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Fiji and Tonga. New Zeatand also has an interest in this. If it is accepted that
Minerva Reef can generate its own economic zone, that will have some effect on
the manner in which the economic zones of Fiji and New Zealand are drawn.
This situation has not yet been resolved, but, again, we hope it will be settled in
a Pacific way. Under the ICNT, as you know, a drying reef (that is, a low-tide
elevation) cannot generate a territorial sea or an EEZ, if it is wholly situated
more distant than the breadth of the territorial sea from the adjoining or adja-
cent territory. But there is the other question of the historical claim of Tonga,
which we shalt have to take into account in negotiations. Since Tonga is not
recognized as an archipelagic state, the delimitation issue is essentially an EEZ
delimitation issue.

Question: It occurs to me that since so little is known about the South Pacific
Islands, their problems, their future, and so forth, there might be an opportunity
sometime in the not-too-distant future for a professional group, such as this one

represented here, 1o visit some of the South Pacific Islands and to exchange

ideas on these problems. Perhaps the Law of the Sea Institute itself might have a

role. How would you view such a proposal?

Jojt Kotobalavu:  The U.S. government has shown a lot of interest in this kind
of suggestion, You are always welcome 10 hold one of the Law of the Sea Insti-
tute meetings in Fiji or one of the other territories. I see a lot of merit, for exam-
ple, in the idea of your Institute working together with the University of the
South Pacific, with the Marine Resource Center which is being established here.

Question:  According to Article 296 in the ICNT, no fishery dispute can be
submitted to third party adjudication if it involves the calling into guestion of
the exercise of coastal state discretion under Articles 61 and 62 in such matters
as the determination of total allowable catch and the allocation of surplus stocks.

How would the Agency get around this barricr, if one member country objected
to a decision of this kind?

Joji Kotobalavu:  The Agency would not be determining the allowable catch.
We are working within the framework of the ICNT. The coastal state in each case
would determine the allowable catch and the allocation of surplus. So, we do not
see any conflict arising from this.

Question:  In light of these difficulties in the area of dispute settlement,
would it not be essential 1o have a clear understanding where national discretion
ends and regional management authority begins?

Joji Kotobalavu:  Well, we donot know at this stage even if the Agency will be
engaged in scientific research, whether its authority will cover pollution control
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or be confined to conservation. 1 do not see the coastal states in the region dele-
gating to a regional body the right of control over the economic zone resources.

Donald McLoughlin:  Whatis contemplated is that the Agency should make
recommendations to the individual coastal states but that the coastal state it-
self ought to make the decisions. In the event of such a decision being unreason-
able or a manifest abuse of power, then it may be necessary to consider what
kind of dispute settlement or appeal procedure should be adopted.

Question:  The projected regional agency seems determined to secure control
over highly migratory species such as tuna in a manner that seems contrary to
Article 64, as interpreted by the United States. How would you like to see this
difference settled?

Joji Kotobalavu:  Well, if you disagree with a friend, there are two things you
can do. First, you can invite him into the fold, and hope that by being aware of
your position, he will accept a moral obligation to respect your pesition. The
second alternative is to keep your friend out of the fold. This is a choice that [
can happily say the South Pacific Conference has not yet had to make, but much
will depend on the functions and objectives of the Agency. In our own case, we
see merit in arrangements that would include not only the coastal states of the
South Pacific region, but also countries from outside the region, particularly if
the Agency’s functions include the management of tuna in the high seas of the
South Pacific. We do not want to end up in a situation where the fishing fleets
of country X come and anchor immediately outside our economic zone and take
all the tuna before they enter our waters. This would make nonsense of the con-
cept of an economic zone.

Question:  Does the Forum concede that distant water fishermen are likely to
continue to predominate in the Pacific waters, or would it insist on a mix be-
tween the distant fishermen and the local industry? In one or two of the coastal
states the local fishing industry is becoming stronger each year. Has there been
any intent on the part of the other smaller coastal nations 1o increase their
capacity to fish?

Joji Kotobalgvu: 1 did mention that whatever arrangements we arrived at for
the resources within the economic zones of the countries of the area or resources
in the high seas in the South Pacific, we would like to see an arrangement that
recognizes the heavy dependence of the South Pacific countries on fishery re-
sources, including the need of countries like Fiji to have wider access to some
resources 1o support its own fishing industry. So we certainly have an interest

in seeing that, whatever international arrangement we arrive at, there is some
degrec of preference given to countries within the area.
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Question:  In what you said about the control over migratory species, do you
speak for Fiji or for the South Pacific Forum as a whole?

Joji Katobalavu: | speak for Fiji, though this is also the view of atmost all the
South Pacific Forum countries. If you read the text of the Forum’s declaration,
there is a reference to this. In fact, their statement on membership flowed from
their position on highly migratory species in the economic zones. There must be
recognition of the right of coastal states to the resources, including highly migra-
tory species, of the economic zone. So, one can actually say that all the Forum
countries take this view.

Question:  Could you give some information about the size and capability of
the South Pacific fishing industry?

Donald McLoughlin:  Of last year’s regional total production Fiji’s catch was
15,000 tons. In Fiji we have thirty-five vessels engaged in fishing. About thirty
are longliners and five are engaged in pole fishing. All pole fishing boats are inter-
ested in skipjack tuna, yellow fin, and albacore. As evidenced by the tonnage,
there is obviously a much larger fleet under charter.

Joji Kotobalavu:  The biggest fishing fleet is in American Samoa.
Question:  What protection do you have with the Coast Guard?

Joji Kotobalavu:  Well, with the help of the U.S. Navy we have two protection
vessels. The countries that are going to have a lot of difficulties in policing their
economic zones are countries to the north of Fiji, like the Solomon Islands and
the Gilbert Islands. This is where the long distance fishing fleets will enter the
South Pacific. Once they have entered the economic zones of these countries,
we should be able to know where they are at any stage thereafter. It is part of
the understanding that countries will inform one another of movements of for-
eign fleets in the economic zones. While there will be no regional enforcement
agency, there will be cooperation in the exchange of information, and help in
surveillance and policing of territory. This is partly why the Forum decided to
have the permanent Agency established in the Solomon Islands.

Question:  Excuse my ignorance, but in the Forum area are there any prob-
lems involving whaling?

Donald McLoughlin:  None, The whales are further south, off New Zealand.
There is no whaling taking place in the Forum area.

Question:  Historically, there has been major whaling activity in the South
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Pacific. | have read somewhere that there is still a little bit going on in Tonga.
Is this not s¢7?

Joji Kotobalavu: | do not think they have been exploited on a commercial
basis.

Donald Mcloughlin:  We did have a rather substantial whaling activity once in
the South Pacific, around Fiji waters, but this has not existed in the last fifteen
years. There may be a limited volume of subsistence whaling in Tonga, but there
is no organized whating. They may use small boats to harpoon whales for their
OWN use.

Joji Kotobalavie. It 1s historical in the sense that our first contact with the
West was through whalers and sandlewood traders.

Question:  There was some discussion about having next week’s conference
limited to the Pacific islands and possibly Australia and New Zealand. Was the
decision final?

Joji Kertobalavu:  No. There was actually an agreement by the Forum that
there should be very wide participation, since the problem is really a technical
one. [ think the facilities at the headquarters of the South Pacific Bureau are
rather limited, and they would like (o keep numbers down. We certainly would
like to see as many countries and organizations as possible attending. If in the
end there is agreement that the function of the Agency is to be focused exclu-
sively on highly migratory species in the high seas, [ know that Fiji will certainly
support an agency with very wide membership.

Question:  This is probably an embarrassing question for the United States in
Hawaii. Do you see any way in which the state of Hawaii, the territory of Guam,
and the U.S, Trust Territory, can somehow affiliate with the South Pacific
Forum and somehow separate ourselves from the policy of our own country,
which is somewhat Atlantic-oriented?

Joji Kotobalavu:  This is a legal problem, but one, again, that can be resolved
in a Pacific way. The Forum comprises independent states and self-goveming
countries. The South Pacific Commission membership is limited to independent
states, but the SPC agreement allows for self-gaverning countries to accede with
the consent of the metropolitan government. Assuming the U.S. government
agrees that the U.S. Trust Territory can enter into an international agreement on
its own, we still have to ask whether France would agree. This is an issue that has
to be resolved. How can territories in the South Pacific that are not members of
the Furum be brought into {ull participation in the proposed Agency? We have
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countries like Tuvalu and Gilbert Islands, which are selfgoverning countries, hut
which have been allowed to accede to the SPC agreement. 1 am sure we can find
away 1o allow the American territories to take part in this Agency while recog-

nizing the stand of the U.S. administration on highly migratory resources within
the national economic zones.

The ditficulty is not with the U.S. government and its territories, but more
with the French territories because of their view of the relationship between
their territories in the Pacific and metropolitan France. It is complicated by the
fact that we are associated with the EEC through the Lomé Convention, Fiji,
Papua New Guinea, Tonga, and Western Samoa. But at the same time the French
territories benefit from the EEC arrangement by virtue of fact they are terri-
tories of France, The benefits we get from the EEC through the Lomé Conven-
tion apply only to our relations with France; they do not apply to our relations
with the French territories in the Pacific.

Donald MclLoughlin: It is France that has to resolve its position with its own
territories. France always argues that its territories in the South Pacific are an
integral part of its land territory in metropolitan France. So there is an anomaly
to be dealt with, but it is something for France to settle with its territories, not
the EEC as a whole, although we would have an interest in the EEC by virtue of
our membership in the Lomé Convention.

Question: What is the view of the states of the South Pacific Forum as to the
applicability of the continental shelf theory of “natural prolongation of the land
mass”?

Donald McLoughlin:  Australia and New Zealand are the only two Forum
members that are affected, and we have in the past maintained that we respect
their position.

Joji Korobalavu:  Mention was made this moming of the problems that arise
in regional groupings that include both developed and developing countries,
depending on the degree of economic development and degree of politicat in-
fluence. We hope that these arrangements that we are trying to promote will
work. They will only work if there is mutual recognition of special needs:

there has to be a give-and-take basis for compromise. That was a very good point
mentioned this morning. It is not easy to arrive at a workable regional arrange-
ment without problems. There will always be problems because of the differ-
ences in economic status. The poorer countries will tend to see the benefits of
regional cooperation accruing to the more developed of the members, even if
this is not so. But this is how countries may see things. Whatever arrangements
are finally agreed to, we will want to insure that the decision-making process
will have regard for insuring that the maximum benefit of exploitation of marine
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resources should flow (o the countries within the region. We have had experience
with other organizations in which there are big and small countries, developed
and developing countries. Qur experience is that juridical equality does not
necessarily guarantee your interest.
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L uncheon Meeting

Chairman
Richard Young

Good afternoon, ladies and gentlemen. Qur feature attraction today

is Professor Kazuomi Ouchi, who is professor of law at Seinan

Gakuin University Law Schoo! in Kyushu, Japan. But his educational
training took him further afield from Japan than that. He actually got to New
Haven, to the Yale Law School, and while, as a Harvard man, I deplore this, I
recognize that there is such an institution and that its quality has been improved
in recent years by the students it has had from overseas’ He tells me that back in
1967 and 1968 he was an Adlai Stevenson Fellow at the United Nations, where
he heard the delegate of Malta make a certain speech, which many of you will
recall, on the subject of the law of the sea, and this inspired him to become a
scholar in that area. That, as we know, is practically ten years ago, and you have
now had ten years of ripe experience, sir, in this field. He is going to talk to us
this afternoon on “Japan and the Law of the Sea,” and [ take great pleasure in
introducing to you Professor Ouchi.
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Japan and the Law of the Sea

Kazuomi Ouchi
Seinan Gakuin University

Japan has depended for her survival and prosperity upon the fuil

utilization of the oceans. Certainly the current radical reconstruction

of the regimes of the ocean does not seem to help her in any sense,
and therefore it is only natural that Japanese efforts throughout UNCLOS 1]
have been focused on the maximum defense of traditional rights and of the sta-
tus quo of the ocean regimes.

A close comparison of Japan's claims with the relevant ICNT provisions ex-
poses the rather sad state of Japanese conference diplomacy. One cannot but
wonder how a nation could lose so much and gain so little in diplomatic negotia-
tions. Our diplomatic corps has been accused by the Japanese public of being a
total loser in the crude grabbing game of ocean resources.

The cruelest consequence of UNCLOS I1I Japan has had to suffer is, of course,
the emergence of the 200-mile fishery management or economic zone. It appears
a matter of time before Japan will be totally excluded from foreign 200-mile
zones, judging from the current trends based on the alleged consensus among
nations participating at the conference. Theoretically, this is possible, but reality
should be quite different. | submit that the total exclusion of the Japanese fish-~
crmen from the Northeast Pacific Zones of both Canada and the United States,
for example, is quite unlikely in normal and peaceful circumstances, unless the
Americans start eating fish at least every other day.

I think there is a myth that the Japanese are interminable fish-eaters. In fact,
we often prefer steaks to “sliced raw fish.” Last year I was fortunate enough to
live in Texas for a year. Even there 1 would choose beef rather than fish, if I
had a choice. For only $3.25 | could buy a steak as large as a Japanese rubber
sandal, and only slightly less tender than Kobe beef. My little body could hardly
consume it. When [ wanted fish, I kept saying to myself, “Wait till you get home.
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Over there, tish are still cheaper than here.”” In other words, the Japanese are eat-
ing fish because it is cheaper than beef or pork. If the United States or Canada
charge tou high a fee {or fishing within their 200-mile zones, we would rather
go to Australia to import beef.

The eating habits of the peoples in the world are not going to change sud-
denly, but in Japan at least changes in cooking habits are taking place. Young
Japanese wives invariably dislike having to cook fish, because the whole kitchen
smells for days. This is one of the reasons why Japanese do not eat nutritious
species such as sardines and mackerel. Thus, it is not entirely unrealistic to an-
ticipate that in the future the bargaining power will incline toward the buyer
rather than the seller. Japan is the first fish-producing nation, and the second
fish-buving nation—second only to the United States. If our fishermen were to
be exciuded from other coastal states’ off-shore zones, Japan might well be the
first tish-importing country.

In a longer perspective, however, the 200-mile economic zone—the only ulti-
mately dependable arena for Japanese fishing industries—may actually benefit
Japan in several respects. With the highly advanced techniques and knowledge
expected to be available by 1985, Japan within her own 200-mife zone will
take nearly ten million tons of the approximately eleven million tons of fish
that the entire population will demand. This at least is the prediction of the
fishing industry’s special research group. Such a fish-farming project would not
be feasible in the absence of an exclusive 200-mile zone, if foreign distant-water
fishing activities continue to increase within our own areas.

Japan decided to extend her territorial waters to a twelve-mile limit mainly
because of the urgent pressures from coastal fishermen, whose fishing grounds
were being increasingly invaded by foreigners. When the fishing technologies
of many countries are rapidly improving, no state can continue, under the pres-
ent ocean regime, to permit the virtual domination of its own off shore or coastal
resource areas. In the tong run, it is better to protect and secure the entire stock
within coastal waters than to depend precariously on the yield from distant-water
fishing. Nevertheless, there is no reason why Japan should not continue to rely
on the regional arrangements offered by such friendly nations as the United
States, Canada, and the USSR, inasmuch as such arrangements ar¢ beneficial to
all the countries involved.

In the design of regional arrangements, I suggest two things are vital:

1. Japan should be brought into the regional decision-making process in some
capacity, particularly in the gathering of relevant data and the effort to achieve
scientific objectivity;

2. Japan as a grantee of the fishing right should not be subjected to abrupt
policy changes by the coastal states, which might cause economic dislocation,

In fact, unilateral actions that have taken place recently may be criticized not
so much for their substantive objectives as for the abrupt manner in which they
were initiated. By being allowed to participate in the regional decision-making
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process, fapan can maintain the stability of her expectations for the shared
resources of the foreign fishery zones.

Another myth that has often been repeated 15 the so-calied consensus among
nations. Mr. Elliot Richardsen has repeatedly emphasized the existence of con-
sensus among states on a 200-mile fishery zone. But we should never ignore the
fact that this consensus did not include Japan, one of the major marine nations
in the wortld. Japan’s opposition to a 200-mile zone was apparently irrelevant
1o the alleged consensus on that regime, whereas U.S. opposition could alone
negate any existence of consensus on the seabed regime.

In July 1977 Japan proclaimed her own 200-mile fishery zone, but it was a
reluctant, passive action, simply 10 reciprocate USSR and U.S. unilateral actions.
It seems consensus can hardly be separated from power politics.

The influence of power politics in establishing new ocean regimes is reflected
not so much in the declared goals as in the way we go about realizing them.
Sensitivity to the emotions, expectations, and anticipations of other nations must
be felt in the ways negotiations are conducted and pursued.

Recently Japan has been greatly dismayed by the lack of leadership within
the United States on the part of the State Department, whose policies have been
overruled by a group of congressmen and senators representing several coastal
states. We lave been told that the U.S. people have always rallied behind the
State Department in foreign affairs, a fact that can be proved by many judicial
and administrative decisions and legislative actions. But for some reason this does
not scem to be the case with law of the sea diplomacy. [t makes me feel that
perhaps our Japanese diplomats will have to employ multiple strategies by pene-
trating the internal political arenas in Washington, D.C., and the capitals of certain
states represented on regional fishery councils under the new U.S. legislation.

Similarly, our government really has not been able to locate consensus on
many issues among political branches and private interest groups, and this has
contributed to a rather tardy, weak Japanese diplomacy. When the State Depart-
ment or the Ministry of Foreign Affairs loses credibility, the social and diplo-
matic processes of the world community should be considered to be in a state of
chaos. Perhaps | should be kind to both governments and, rather than attack

their inconsistencies and incompetences, stress the complexity of the problem
of the law of the sea.
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Chairman
John Craven

The strength of the Law of the Sea Institute and of its annual meet-

ing is the fact that all of the speakers and all the participants are here

because of their individual capabilities and interests and knowledge
of the law of the sea. It is in that individual capacity that all the speakers have
been invited. At the same time we recognize that every individual is associated
with some institution—a university, a governmental agency, a delegation—that
has a vital role in the development of the law of the sea. Therefore, it was quite
understandable and appropriate that as we looked over this program we wished
to include a speaker from the Congress of the United States, but one whe could
address us in an individual as well as a representative capacity. Qur first thought
was to look at the most influential committee: and one understands there is
really only one significant committee in Congress, and that is the House of Ap-
propriations Committee. All else is, as we say in Hawaii, shibai.

Congresswoman Burke has been a member of that committee, but, more than
that, she has been very much interested, active, and influential in the affairs of
the ocean. Therefore, { am particularly proud and pleased to introduce as our
luncheon speaker Congresswoman Yvonne Braithwaite-Burke, who will present
tous “A Congressional View of the Law of the Sea.”
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A Congressional View of the Law of
the Sea

Yvonne Braithwaite-Burke
US House of Representatives

it is indeed an honor for me to be here in Hawaii and to speak before

what must be the first Law of the Sea Institute forum since the Insti-

tute moved to this beautiful paradise of the Pacific earlier this year.
1 want to congratulate Dr. John Craven and the other people who participated in
the decision to bring this prestigious institute to Hawaii, where oceanic culture is
everywhere in evidence. I can think of no place in the world that provides a more
peaceful setting for discussions and deliberations about our ocean frontier. Cer-
tainly, there can be no more proper a place for those discussions and delibera-
tions than Hawaii—our nation’s only truly oceanic state.

The Hawaiian people have indelibly etched into the pages of history a culture
that bespeaks the sea. Their life, their literature, their lore, all stem from the sea.
The early Polynesian feats of seafaring stand second to none. They were the great
navigators of all time. They knew the sea. And they still know how to use the
sed.

My subject today is law of the sea, a subject of profound importance in this
world of challenge that faces us today. I have been less than inspired by the re-
sults of the UNCLOS 111 negotiations to date. We have been participating in these
negotiations for some ten years or more with little in the way of specific accom-
plishment. And, in spite of having produced an Informal Composite Negotiating
Text in New York last July, the negotiators remain poles apart on the key issues
involved in the development of an international ocean regime.

With all due respect to Ambassador Elliot L. Richardson and those who came
before him, American leadership thus far in the sensitive negotiations has been
lacking and Congress has made their job difficult. We have failed to bring vision
to the conference tables, whether in Caracas, New York, Geneva, or elsewhere.
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What has been lacking has been a clear vision of wherein the American national
interest reposes in regard to the oceans.

Unfortunately, the United States has joined the maritime march to extend its
boundaries and 10 husband what it considers its own coastal and fishery re-
sources. Acting in an atmosphere of extreme pressure, with the passage of the
Fishery Conservation and Management Act of 1976, the United States has
followed a precedent established by the Latin American nations to unilaterally
extend their jurisdiction to a 200-mile sovereign limit. When the United States
took its action, many other nations followed in domino fashion. The establish-
ment of these limits has not been without its problems. Both the struggles at
UNCLOS U1 and the differences over the 200-mile limit underline the problem
of achieving satisfactory jurisdiction over the seas and waterways.

My concern is that if we are to really have a world ocean, and if it s tobe a
future frontier, the people of the world are going to have to be united. And we
cannot expect to have a future frontier without the freedom of the seas that
nations traditionally have enjoyed throughout the years. Limited access or denial
of access would destroy many opportunities that we now recognize the oceans
offer: a wealth of minerals, hopes for medicine, and an abundance of food.

One of those very areas has been receiving considerable national and inter-
national attention recently. That area is on¢ about which | have always been
quite concerned: the Panama Canal. | have had the privilege of visiting Panama
and the canal, and to taik to many of the people in and out of politics. As you
know, we signed a treaty with Panama in September. Under the existing 1903
treaty, the United States pays $2.3 million annually. In the future, we will be
paying $10 million.

It is not only money that is involved in Panama, however. We have come to
recognize that the people of Panama are very sensitive 10 our presence in their
country. In the name of defense, we have not only established bases and a mili-
tary strength, but of perhaps greater symbolic significance, we have our own
government, the Canal Company, operating in the midst of a foreign nation.
Does it make economic sense to spend $22 million to maintain a governmental
organization in the middle of another country? That amount represents what we
appropriate after the deduction of revenues.

There are many who argue about the strategic military position of the Panama
Canal. I believe we can maintain the military bases and negotiate them as we do
every other base throughout the world. But most military people believe the
canal itself is not defensible; its defense depends upon the attitudes of the people
who live in Panama. It also depends upon the friendliness of our neighbors in
Latin America and how they react to our presence in Panama. I believe we must
retain our right to influence the operation of the canal, but [ do not think we
need to have schools, hospitals, stores, and the accoutrements of a government
in order to operate it. As the matter now stands, in the eyes of the people of
Panama and of Latin America, the specter of colonialism hangs over the shoul-
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ders of the United States. I think we must be sensitive to the Panamanian peo-
ples’ concern that their country has been divided. In their eyes, the United States
is curtailing expansion of their cities and impeding their ability to control their
own destiny.

These conflicts made negotiations quite delicate. It is my hope that the debate
over the ratification of the treaty does not become so destructive of good will
and of such an emotional nature that in the future we will not be able to have
worldwide access to the canal. These canal negotiations. the treaty, and the cir-
cumstances surrounding its ratification will have worldwide impact. The com-
mercial and strategic importance of the canal cannot be overlooked. We must
be sure that this agreement guarantecs free passage over this significant check-
point for ships of &/l nations, and that it will be ratified in a way that we do not
undermine the friendship of our Latin American neighbors.

Lack of a clear understanding of the oceans has been very much a problem in
the canal negotiations, also. 1t is unfortunate, I think, that in a nation with such
a rich maritime heritage, a majority of Americans still think of water principally
as a means of quenching thirst; many more lock upon the water only as a danger,
a problem, often considercd a forbidding and hostile world. Land is considered
the prime source of life. [t is where we live, where we farm, and where we mine.
It is something we can own and improve.

We have become land-oriented creatures, though this has not always been true
of America. It was not the original intent of the founders of communities arcund
Massachusetts Bay to establish a predominantly maritime community. The first
and foremost object of Winthrop and Dudley, Endicott and Saltonstall, was to
found a church and a commonwealth in which Calvinists and Puritans might
live and worship.

They intended the economic foundation of New England to be rocted in the
land, but they failed. Qut of stark necessity, New England was forced to turn to
the sea. The civil war in England in 1641 cut short the flow of emigrants and
foreign commodities, and the colonists tumed to the oceans, bays, and rivers.
Fhe founders had resourcefully recruited artisans with diverse skills and secured
a variety of useful to0ls. Qut of these circumstances, the shipbuilding industry
was launched.

Maritime trade flourished. American clippers were the most competitive trade
carriers in the world. People read the signals from the ships and the signals from
the sea. As the people’s lives became intertwined with the sea, the youthful nation
struggled for its place in the world. With much of the population concentrated
along the seaboard, America sensed the pulse of the sea and derived vitality from
it. Americans, however, began to turn their backs on the sea when they started
to move westward in covered wagons to develop the land. Special schools, Land
Grant Colleges, were created to help the people conquer the problems and har-
vest the fruits of the nation’s fertile soil. The creative talents of the people were
attracted inland.
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It was not until 1941 that America became interested once again in the sea.
We marshalled our forces and people to become the greatest maritime power of
all time. Unfortunately, that position was short lived, Fotlowing the war, our
interest in the sea diminished, and we have witnessed in the years since then a
deterioration of our naval strength, the deplorable near destruction of our com-
mercial maritime strength, and a regrettable lack of marine and oceanic research.

In my estimation, we have been shortsighted in failing to view the sea asessen-
tial to our quest for a better quality of life and as a crucial factor to our survival.
The oceans are the last and greatest resource reserve on our planet. The oceans
are vital to the maintenance of a healthy planet and the life form of that planet.
They are a necessary medium for international trade and communication. To
maintain our position in the world, we are going to have to return some of our
attention to the waters that surround us.

As a member of congress, I am very pleased to report to you that our new
Secretary of Commerce. Juanita Kreps, has indicated the administration is inter-
ested in working with the legistative branch to develop new initiatives to establish
a policy for the oceans. President Carter has indicated to us that he wishes to
work not only to reestablish our strength on the seas, but to resume a position of
leadership in maritime commerce.

Hopefully, this future will bring some wisdom from the Law of the Sea Insti-
tute that will be hopeful to our negotiators. 1t was out of exasperation, | would
assume, that Ambassador Richardson suggested following the 1977 sessions in
New York that perhaps the United Nations was not the place for law of the sea
discussions, if the interests of the United States and all nations were to be served.
He might very well be right.

The Law of the Sea Institute might take the lead in this matter and revitalize
our law of the sea perspective. We, the United States, cannot write a2 new consti-
tution of the sea by ourselves. American leadership, if it is to be viablein a
rapidly changing world, must of course be sensitive to international politics, but
willing also to move toward the realization of the vast humanistic bounties
offered by the oceans. To assist in the role of leadership, 1 urge that this Institute
establish in cooperation with all seafaring nations of the world an oceanic con-
federation composed of representatives of all nations having an interest in the
oceans.

As 1 visualize it, this oceanic confederation would not be a one-shot program
of fact-finding, but a continuing, multicultural, interdisciplinary educational and
oceanic research effort on a worldwide basis. It would, with its collection of
scientists, educators, politicians, and others, take an in-depth look into some of
the more profound oceanic problems, particularly some of those that are espe-
cially vulnerable to charges of “‘resource grabbing” by the strong and powerful.
It would be designed operationally to do something now to develop and produce
tangible results or products from the resources of the oceans. Here, at the cross-
roads of the Pacific, it would impart 1o the world the view that we are moving,
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and not just talking, that we are usefully engaged in developing the uses of the
ocearns.

I would strongly recommend, of course, that the United States take immediate
action to develop a national ocean policy, and to pursue a course of action rela-
tive to the law of the sea that would be rational and lead to a more mature devel-
opment of world oceanic leadership by the United States. Only through such
action can we reaffirm that America remains the great oceanic power of modermn
times.

Even though it has been recognized that the Selden-Grotius controversy over
freedomn of the seas continued for nearly 200 years, the concept proposed by
Grotius gradually won widespread acceptance as being in the common interest
of all nations. There has been much conjecture during UNCLOS HI that modern
technology was forcing the maritime nations of the world to reorient themselves
into the Selden concept of a closed sea.

The fact that the Law of the Sea Conference has been bogged down for ten
years, to my mind, highlights the fact that the seas must remnain open. This
freedom of the seas doctrine is considered a milestone in the development of
international oceanic law and has served mankind well for some 350 years.

It has benefited the international community by stimulating trade, forging cul-
tural links, and generally expanding mankind’s horizons. [ contend that this open
seas policy serves both the security of the volatile world and the people who are
a part of that world.

Buckminster Fuller has argued that the thinking that has come out of the
sea has changed our world. Here in Hawaii, I contend that you can bring people
together for the purposeful motivation of moving the world ahead on the seas. If
you can do this, if you can generate the interest for the best oceanic minds in the
world to take a prolonged look into the promises offered by the seas, you will
have taken a giant step toward increased enlightenment of the oceans and the
great potential benefit they hold for mankind.
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Chairman
Richard Young

We are highly honored this evening te have Governor Ariyoshi as our

guest of honor and our speaker. He is a native of Honolulu, and a

graduate both of Michigan State University and of the University of
Michigan Law School. The governor went on to practise law in Honolulu, and
even became president of the Bar Association of Hawaii some years ago. For
some twenty years, | believe, he has been active in public and political affairs,
going back to the old territorial days. | aiso understand that he has never lost
an election, and thus fulfills Lloyd George's dictum that in order to be a states-
man you have to keep office, otherwise you cannot be a statesman. As governor
of our only insular state—perhaps | should say “geographically insular,” because
we have some insular states on the mainland in another sense—-he cannot help
but be deeply immersed in acean problems and ocean policies. It, therefore,
seems particularly appropriate at this institute’s inaugural conference at its new
home in Hawaii, that he is here to address us.
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Banquet Address

George Ariyoshi
Governor of Hawaii

| am especially pleased to address you this evening, since the subject

of your conference is of major concertt to me. The chief executive

of an island state is aware, as few other executives are aware, of the
importance of the law of the sea. He is particularly aware of the problems of re-
gional laws and arrangements and the jurisdictional dilemmas that are created. 1
would therefore share with you this evening the concerns of the state of Hawai,
knowing that these concerns are the concerns of your conference.

The state of Hawaii is the only one of the fifty sovereign states that is com-
pletely oceanic. We are, in fact, an archipelago, extending more than fifteen
hundred miles from the big island of Hawaii to the tiny island of Kure.

Most people think of our state in terms of the populated islands of Hawaii,
Maui, Molokai, Lanai, Oahu, Kauaii, and Niihau. But the Lecward Islands pro-
vide the extension that allows the United States (o exert jurisdiction over an
ocean domain of more than 600,000 square miles.

The management of the resources and the protection of the environment of
the archipelago are the prime responsibility of the people of Hawaii through the
elected officials of the state of Hawaii.

But we are not alone. Federal jurisdiction and responsibility is also present.
Within the Hawaii Archipelago, the strategically important island of Midway is
a territory of the United States but is not a part of the state of Hawaii. To the
south, the island of Palmyra is a territory of the United States but is not a part
of the state of Hawaii —and with the passage of the 200-mile extended fishing-
zone bill, Hawaii finds itself zone-locked by 600 000 square miles of territory
under the management of the federal government.

An additional preemption by federal jurisdiction also exists in the Leeward
Chain as a result of an executive order by President Theodore Roosevelt. This

334
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order sets aside nearly all of the islands of the Leeward Chain as 2 fish and wild-
life preserve. Legislation currently before the Congress would convert these
islands to a wilderness preserve.

Other sovereignties are close enough to interact with the economic and en-
vironmental life of the state of Hawaii. The Line Islands, which are the southern
counterpart of the Leeward Chain, include a number of islands whose sovereignty
is in dispute between the United States and the United Kingdom. One of these
istands —Christmas Island—is of potential economic significance, and all of the is-
lands form the basis for extended economic zones.

Thus there is a complexity and multiplicity of jurisdiction in our region of
the Pacific. which is undoubtedly similar to the complexities of jurisdiction in
the many other ocean regions with which you are concerned. In the past, this
complexity has been unimportant. In the past, most of these islands were re-
mote, were relatively uninhabited, and were not of economic significance.
Because of remoteness, theit environment was not threatened. Today, and in the
future, this is no longer true.

The economic potential of these remote islands is just at the threshold of
development. Initiat surveys show them to be rich in fishing resources: reef fish,
lobster, shellfish. rock cod, and red snapper. (You will have to recognize these
fish by their Hawaiian names—kumu, ula, opimi, mempachi, and opakzpaka.)
Another economic resource of increasing value is the precious coral of which
jewelry unique to these islands is made.

In the future, we expect that the manganese nodules to the south of Hawaii
will be mined for manganese, copper, and cobalt. The regime for management of
these nodules is of major concern to your community, and—I believe—is now the
largest stumbling block in negotiating a United Nations treaty on the law of the
sea. As a potential site for processing, Hawaii has a vital economic stake in these
deep seabed resources.

A necessary element of manganese nodule processing is energy. Once again,
the state must rely on energy from the ocean and from the ocean environment.
Our prisary source of energy at present is oil, shipped by sea in tankers. Most
recently, geothermal energy has been discovered on the Big Island of Hawaii,
and a major federal grant has been approved 1o develop this resource. Large
quantities of this superior form of energy should be available in the not-too-dis-
sant future for ocean industry and ocean mining. ln the more distant future,
energy will be extracted from the difference between the temperature of the
deep ocean waters and the sea-surface. This “ocean thermal energy’” has its
greatest potential in tropical waters. If it is successful, we may expect to see
large numbers of ocean thermal energy plants and related occan industries located
throughout the tropical waters of the Pacific.

A side benefit of this form of energy comes from the large amounts of deep
ocean nutrients that will be brought to the surface. This artificial upwelling
will provide the fertilizer for aquaculture of sea plants and fish. Thus, farming
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of the sea is almost certain 10 be added to fishing of the sea as a major economic
resource.

These attractive economic benefits are not to be extracted without cost. The
great ease with which immigration to these islands can now take place raises the
specter of uncontrolled and unwise growth.

Such growth would be surely detrimental to Hawaii's unique environment.
Quite obviously, one of the greatest resources of these islands is their rare and
unique beauty. It is an environment in delicate balance. We have the responsi-
bility to protect more endangered species than any other state of the Union.
They are endangered only because they are unique to this tropical enviromment.
Economic development must therefore be balanced against this equally com-
pelling need to preserve and protect our environment.

Even those of you who are first-time visitors ought to realize the importance
of careful and knowledge able management of all the resources of the archipelago.
The land and sea cannot be separated. They are both part of the same ecological
system.

The daily management dilemmas that flow from the fundamental unity of
land and sea have led me to a fundamental principle that should guide you in
formulating the law of the sea. The jurisdiction for managing the ocean waters
and seabed surrounding any island-state must vest with the peoples who inhabit
that island-state. Due consideration must, of course, be given to traditional rights
and duties, constitutional provisions, international law and treaties. But oceanic
archipelagos are unique, separated as they are from other states and peoples by
vast expanses of international waters.

Looking at this principle, you can understand my major concerns. The United
Nations draft treaty quite properly recognizes archipelagos. It insures appropriate
sovereignty and secures intemational rights. But in the current draft, archipelag-
ic status is denied to oceanic archipelagos that are 2 part of continental states,
even when these archipelagos are oceanic and remote. This is not a trivial omis-
sion. It could be destructive of the capability of this state to wisely manage the
resources of this major region of the Pacific.

I am concerned that current texts for the regime of the deep seabeds do not
accord adequate, assured access for enterprises that desire to base their opera-
tions in Hawaii. The world community will be ill-served if the exploitation of
these valuable resources is not accomplished efficiently and with due concern
for the environment. Delay and denial here are not appropriate responses to the
issue.

Under current nationat and international law, 1 am concerned for the manage-
ment of migratory species. The green sea-turtle unknowingly lays its eggs in a
federal fish and wildlife preserve; its juveniles migrate into state waters on state
reefs. They then proceed into the 200-mile zone, having passed through waters
of uncertain jurisdiction. They then probably migrate into international waters
beyond the protection of the Endangered Species Act, ending their journey in
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islands of disputed jurisdiction. The laws for protection and preservation change
as the green sea-turtles cross the boundaries. (Indeed, the species may be endan-
gered purely as a result of psychological shock.)

The green sea-turtle is only one of the migratory species of significance. The
mahimani, ono. and aku (the doiphin-fish, wahoo, and aku} are also of concern.
[ am particularly concerned about the management of tuna. This commercially
valuable species is excluded from the United States fisheries legislation. Other
states and nations may not similarly refrain. This resource, which is abundant
in the archipelago, may therefore be fished internationally without reciprocity
for our tuna fishermen operating in other economic zones.

1am concerned about the ultimate resolution of sovereignties in the Line
Islands and Phoenix Islands. Each of these islands has an economic zone with a
potential for fishing and for mariculture. Each has a potential for ocean thermal
energy development, and many have a longrange potential as a visitor destina-
tion. Should these islands be exploited-without due regard for the environment,
for conservation, or without appropriate economic and social constraints, then
subsequent developments could pose a threat to the economy and environment
of Hawaii.

| am concerned about limitation of access to the economic zone and the
ecanomic resources of the archipelago. This problem is similar to the problem
the state faces with respect to immigration. Our state must find mechanisms
within the framework of our constitution for limitation of the rate of immigra-
tion and the rate of exploitation of our economic resources.

[ am concerned about freedom of scientific research. The oceanographic ships
of our university spend a substantial portion of their time within 200 miles of
other nations, gathering scientific information of value to all. Restrictions in
their operations would seriously limit or delay our understanding of the ocean.

I am sure that these concerns of mine are shared by other oceanic communi-
ties. As you deliberate on the general principles of regional management, 1 hope
you will consider the dilemmas of this archipelago, and I challenge you to
develop fundamental principles for the management of ocean recources that can
be applied equitably and fairly to each oceanic region regardless of the complexi-
ties of jurisdiction and sovereignty.

It is also my hope that you will have time for more than deliberations. Indeed,
I do not believe that you can {ully appreciate the need for ocean management
unless and until you have explored these islands. One can not truly appreciate
the potential of geothermal energy without standing at the brink of Kilauea’s
volcano. One can not truly appreciate the potential for solar energy and ocean
thermal energy without a sojourn on the Kona Coast. One can best understand
Hawaii’s potential as an astronomical observatory by a visit to the crater of
Haleakala on Maui. One can only fee} the full force of the potential for wind
energy by visiting the Pali on Oahu. One can more clearly understand the nature
of Hawatian archipelagic waters during an inter-island journey on the hydrofoil
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or a deep-sea fishing trip. The vastness of the Pacific comes true once again with
the voyage of the Hokule'a. Yet the unity and closeness of the Pacific is evident
10 one who has shared ideas by satellite—or visited the island Pacific nations by
jet -or experienced the oneness of the human aspirations of Pacific islanders.

But of greatest importance, one can not appreciate the importance of quality
of life in these islands without feeling the spirit of Aloha—a spirit both unique
and undefined. It is the spirit that leads us to recognize that the ocean is the
common heritage of mankind; that regardless of who is the manager, the ocean
must be managed for the benefit of all; that international and regional agree-
ments can only be effective if motivated by this spirit of cooperation and
compassion.

I would leave you this evening with that spirit and with my hope that you
will not fail—that you will retum to these conferences again and again, as you
confront and resolve the critical issues of the law of the sea.
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