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1. INTRODUCTION
A. The New Lauw-of-the-Sea Regimes

During the pasi several years, most of the South Pacific island nations
have claimed 200-mile exclusive economic zones in the oceans around
their island boundaries, thus bringing more than six million square miles
of the tropical Pacific under national jurisdiction.® These island nationa
are now debating how to take advantage of their new marine resources.?
Some leaders feel that one important way they can expand their economy
is to exploit the highly migratory tunas and bill fishes,* the most signifi-
cant of the living resources harvested in this region.® These fish roam
throughout the South Pacifie, moving quickly in and out of the 200-mile
zones. Biologists maintain that all nations participating in a region’s
fisheries must cooperate if the species are to be managed successfully.®
The most pressing management question is therefore whether each nation
should individually manage the fish within its exclusive economic zone or
whether a regional agency should take a regional approach and manage
the species with reference to their highly migratory patterns.

Article 64(1) of the Draft Convention on the Law of the Sea (Informal

' See, e.g., Krueger & Nordquiet, The Evolution of the 200-Mile Exclusive Economic
Zone: State Practice in the Pacific Basin, 19 Va. J. InT't L. 321 (1979).

' R. Kearngy, THE LAw oF THE SgA AND REGIONAL FisHEriEs Porlcy 1 (South Pacific
Commission Occasional Paper No. 2) {(April, 1077) [hereinafter cited as Kearnev (1977)).

* See genernily RECIONALIZATION OF THE LAw or THE SEA 309-22 (D. Johnston ed. 1978)
(Proceedings, Law of the Sea Instituts Eleventh Annuzal Conference, November 14-17, 1977}
[hereinafter cited as REGIONALIZATION].

¢ Pac. IsLaxps MontaLy, Nov., 1978, at 17.

¢ Kearney (1977), supra note 2, at 4-b,

* See generolly J. JosgrH & J. GREENOUGH, INTERNATIONAL ManacemenT or Tuna, Por-
Po132, AND BELYISH (1979) [hereinafter cited as Joszrn (1979)): KearNEY (1977), supra note
. 72 8. Sara & V. Norton, Tuna: StaTus, TRENDS, AND ALTERNATIVE MANAGEMENT ARRANGE-
menTs {1974} G. Kniowr, Manacing THx Sza’s Living Resounrces, Lecal anD Pourical
Asezcts or Hici Seas Fraaerzs (1977); F. Christy, Changes in the Law of the Sea and the
Effects on Fisheriea Management: With Particular Reference to Southeast Asia and the
Southwest Pacific (July 25, 1978) (unpublished draft, ICLARM, Manila, Philippines} [here-
inafter cited es Christy]; J. Kasx, TunaA—A WorLd Resourcz (The Law of the Sea Insti-
tute, Occasional Papers Nos. 1-5) {(1968). See also text accompanying notes 18 & 19 infra.
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Text) calls for the establishment of “appropriate international organiza-
tions” to ensure conservation and promote “optimum utilization” of high-
ly migratory species.” The degree of management authority over highly
migratory species that Article 64 actually grants to such international or-
ganizations is unclear, however, because Article 56 of the 1980 LOS Draft
Convention gives coastal nations sovereign rights over all natural re-
sources within their 200-mile economic zones, without making any excep-
tion for the highly migratory species. This apparent contradiction will be
examined in detail below.*

In 1979, the South Pacific Forum (Forum),® a regional organization
comprised of the ten self-governing South Pacific island nations along
with their larger neighbors Australia and New Zealand, adopted a con-
vention establishing the South Pacific Forum Fisheries Agency (SPFFA)*®
to eoordinate regional fishing concerns. Article III of the Convention ex-
plicitly recognizes the coastal nations’ sovereign rights over all living
marine resources, including the highly migratory species, within their
200-mile zones."* This provision rejects the argument made by the United

T Draft Convention on the Law-of-the-Sea (Informal Text) art. 64(1) (1980) [hereinsafter
" cited as 1980 LOS Draft Convention]. The 1980 LOS Draft Convention is the latest of a
series of draft conventions to be considered by the Third United Nations Conference on the
Law of the Sea (UNCLOS III). After several yeara of preparations, the first substantive
meeting took place in Caracas, Venezuela, in the suramer of 1974. Since then, the Confer-
ence has been meeting once or twice a year, As of this writing, no final agreement has been
reached. See text accompanying notes 276-303 infr for a brief discussion of some of the
negotiating history of UNCLOS III

* See text accompanying notes 268-7% infro.

* In 1947, six of the developed nations with territories in the South Pacific organized the
South Pacific Commission (SPC). These countries were Ausattalia, France, Netherlands, New
Zealand, United Kingdom, and the United States. (The Netherlands withdrew in 1962 after
its territories achieved independence). As island dependencies gained independence, they
joined the Commission on their own right.

The main purpose of the SPC has been to advise the participating countries on ways to
improve the well-being of their people. Activitiea sponsored by the SPC concern marine
resources, food, technology, information services, and data analysis. The Commission mesets
annually at the South Pacific Conference.

Many of the island nationa became dissatisfied with the constraints imposed by the Com-
mission. Delegates felt that it was impossible to discuse political matiers and that the devel-
oped countries dominated the discussions. As & result, these island-countries formed the
South Pacific Forum (Forum), which met officially for the first time in August 1971, The
current membership consists of Australia, New Zealand, Papus New Guinea, the Solomon
Islands, Fiji, the Cook Islands, Kiribati {formearly the Gilbert Istands), Western Samoa, Ne-
uru, Nive, Tuvalu, Tonga, and Vanuatu {formerly the New Hebrides}. The operating arm,
or “Secretariat” of the Forum ia the South Pacific Bureau for Economic Cooperation
(SPEC). SPEC's activitiee to date have focused on developing free trade among its
membera. :

1+ South Pacific Forum Fisheries Agency Convention (Honiara, Sclomon Islands, 1979}
|hereinafter cited as the SPFFA Convention). See Appendix A for a complete text of the
SPFFA Convention.

i SPFFA Convention, supro note 10, art. III staies:

1. ‘The parties to this Convention recognise that the coastal state has sovereign
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States and other nations that individual coastal nations’ exclusive juris-
diction over highly migratory species conflicts with effective management
control over such species, which requires greater regional and interna-
tional cooperation.!* The 1979 SPFFA Convention limits the membership
in the SPFFA to Forum members and other nations or territories in the
region,'* thereby excluding the United States, Japan, and other distant
water fishing nations.

The SPFFA Convention leaves unresolved many problems concerning
the management and conservation of highly migratory species. This paper
will provide background information on the disputed rights over these
species, outline the current fisheries situation, explore unresolved issues,
and analyze the alternative solutions that might be adopted by the South
Pacific nations to govern their fishing resources effectively.

B. The Island Nations of the South Pacific

The South Pacific region stretches from Papua New Guinea in the west
to Easter Island in the east; the Micronesian islands in the north are also
generglly included -in this region. The dependent islands now excluded
from the Forum and the SPFFA include the islands in the United States’
political community (Guam, American Samoa, the Northern Marianas,
Belau (formerly Palau), the Marshall Islands, and the Federated States of
Micronesia}, the French Overseas Territories (French Polynesia, New
Caledonia, and Wallis and Futuna Islands), and Easter Island {a posaes-
sion of Chile). The New Hebrides became independent in 1980 under its
new name of Vanusta and has been accepted as a member of the Forum
and the SPFFA.

The developing islands of the South Pacific share many similar eco-
nomic problems: low per capita incomes, increasing imports in relation to
exports, high unemployment, heavy reliance on foreign aid, and limited
land resources.’ Although most have achieved independence or at least a

rights, for the purpose of exploring and exploiting, conserving and managing the liv-
ing marine rescurces, including highly migratory species, within ils exclusive eco-
nomic zone or fishing zone which may extend 200 nautical miles from the baseline
from which the breadth of its territorial sea is measured.

2. Without prejudice to Paragraph (1) of this Article the parties recognise that
effective co-operation for the conservation and optimurm utilisation of the highly mi-
gratory apecies of the region will require the estahlishment of additional international
machinery to provide for co-operation between all coastal states in the region and all
states involved in the harvesting of such resources.

* See text accompanying notes 18 & 19 infra. Sze, eg., Taft, The Third UN. Law-of-
the-Sea Conference: Major Unresolved Fisheries [ssues, 14 CoLum. J. Trang, L., 112 {1875);
G. Kent, Tz Pourmics of Paceric Isuann Fisaenies 168 (1980).

1% SPFFA Convention, supra note 10, art. I1. For further discussion of this, see text ac-
corapanying notes 41-59, 70-72, & 215-20 infra.

14 See . KeNT, supre note 12, at 12-53. Nauru is an exception, having a high per capita
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self-governing status, many are still largely supported by their former
governing countries and by other foreign aid. These island nations desire
economic independence and look to the ocean’s resources for a means to
control their economic destiny.

C. The Fisheries Resources in the South Pacific Region

The principal living resources of economic significance currently har-
vested in the South Pacific are the various species of highly migratory
tunas and billfishes.!® Of the major tuna species, skipjack (called aku in
Hawaii) is the most significant in the Pacific,'® and is thought to be un-
derexploited at present throughout most of its range.'”

Because of the tuna’s highly migratory nature, what happens in one
portion of a stock’s fange affects the stock throughout its entire range.
Scientists have warned that all nations participating in a region’s fisheries
must cooperate if conservation and optimum utilization are to be
achieved.' One commentator has characterized the dangers in the follow-
ing way: “{I}f coastal states alone were to be given management authority
for highly migratory species, they might well find themselves, as a result
of overfishing in mid ocean, exercising sovereign rights over 200 miles of
empty water.”** Statistical datz on the migratory species in the South
Pacific region are inadequate.*® In order {0 manage the fisheries resources
effectively, the magnitude, distribution, and dynamics of the resource will
have to be assessed.

income hecause of its phosphate deposita.
1 Keanpngy (1977), supra note 2, at 5.

1 R KearNeY, AN OverviEw o Recent CHangEs IN THE Fisseries ror Higany MiGra-
TORY SPECIES IN THE WESTERN Pacrric Ocean AND ProvecTioNS vOR Furture DeVELOPMENTS
1, SPEC (79317 {1979} [hereinafier cited as Krarney {1979)].

17 JosepH {1979), supra note 6, at 12; see also note 321 infra,
s Kop anurces cited in note 6 supra.

» Joseph, The Management of Highly Migratory Species, Marive Poricy, Oct., 1977, at
275,282 [hereinafter cited ae Joseph {1977)].

* WparNeY (1977}, supra note 2, at 11. Some international cooperation in tuna reseerch is
underway. With support from the United Statea, France, Japan, New Zealand, and the
United Kingdom, the South Pacific Commission sponsored a skipjack tagging project to sur-
vey and assess skipjack tuna and bait fish reacurces in the waters of fourteen countries in
the central and western Pacific Ocean. Fiald work began in October 1977 and spproximately
50,000 skipjack have been tagged ac far. J. BARDACH & Y. MaTsUDA, FisH, FisHinNG, AND SEa
Bounparies: TunNa STocka AND Frsving PoLices (N SoUTHEAST Asia aND THE Soutu Pacirie
477 (Bast-Weat Center Environment and Policy Institute, Reprint No. 12, Nov., 1980); R
Shomura, Deaft for Comment: Fisheries Aspecta of Central and Western Pacific Islands
Area (Southwest Fisheriea Center Administrative Report No. 17 H (1977)) [hereinafter cited
as Shomura).
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D. The Fishing Industry in the South Pacific Region

Data on the fishing industry in the South Pacific is fragmentary and
frequently out of date.’* Estimates based on the United Nation’s Food
and Agricultural Organization (FAQ) statistical area 71 (see figure 1),
which substantially overlaps with the area of the South Pacific Commis-
sion (see figure 2), indicate that total catch of skipjack tuna rose from
205,387 metric tons in 1976 to 363,493 in 1978.2

* ReporT Y THE Dmzcror or SPEC o8 THE ESTABLISHMENT or A SoutH Paciric Fishex-
I£3 AGENCY, Annex 2, SPF(77}18 (1977) [herelnafter cited as SPF(T7)13]. See generaily G.
KEenT, supra note 12, at 12-53 for e good survey of the fishing industry in the South Pacific,

M [1878) FAQ YEARBOOK OF Fisusry STATISTICS: (ATCHES Ann LANDINGS 120 (1979). See
also Kearngy (1977), supra note 2, at 4; Starr or SENaTE CoMM. ON FORRICN Reyations,
95T Cona., 2D Swss., SouTH Pactric RECIONAL OVERVIEW AND Soromon IsLanDs INDEPEN-
pENCE CereMoNIES: A TR Rerort BY SENATOR JOHM GLENN 9 {Comm. Print 1978) [berein-
after cited as GLENN Trrr Report].
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FIGURE 1: FAO Statistical Areas®*

50005

1 [1978] FAD Yzarsook of FISHERIES STATISTICS: CaTCHES AND Lanpings (1979).
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FIGURE 2: Area of the SPC With Estimated 200-Mile Zones®
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* J. CrossLano & R. Granoperrin, FISHERIES IHRECTORY OF THE SoutH Pacrric Commis-

sion Reaton (1979). Reprinted by the courtesy of the SPC. ‘The precise demarcation of each

nation’s 200-wile exclusive economic zone is atill a matter of controvers

shown in Figure 2 are not official.

y. The zones as
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Islanders, however, receive only a fraction of this bounty.?® Throughout
the 1970’s, vessels from the developing island nations took only 10 to
183% of the total tuna catch, while Japanese vessels took 60%, with Xo-
rean, Russian, and Taiwanese vessels accounting for moest of the remain-
ing catch.*® The island governments have been considering three ap-
proaches to expand their economic returns from their fishing resources:
(1) Direct psrticipation in fisheries; (2) licensing or catch taxes; and (3}
joint ventures with the dominant fishing nations.

1. Fisheries

Many of the developing island nations have very small fisheries, and
most do not have the capital or the expertise to develop commercial
fisheries on their own.?” Several of the less-developed Pacific Island na-
tions even import large quantities of canned fish.** Papua New Guinea is
the only one of the developing nations with a major fishing industry.”

# 3. KenT, supra note 12, at 4-10.

3 GLENN Trer REPORT, supra note 22, at 8. The world's tuna fishing operations can be
divided into two groups: the longline fisheries, primarily used by Japan, the Republic of
Korea, and Taiwan; and the surface fisheries, primarily of the United States and Japsan. The
longline fishery technique, used to take tuna at great depths, involves setting a main line,
usually eighty miles long, containing branch lines with a total of up to 2,000 hooks. Bait
fishing and purse seining are both surface fishing metheds, In live bait fishing, when schocls
of tuns are sighted, churomers throw live bait into the ocean to attract and excite the tuna
into a feeding frenzy. Fishermen uss poles with short lines and lures with barbless hooks.
Becauss purse asining is highly efficient, it has been replacing bait fishing. A large net sur-
rounds the schools of tuna, and is then drawn shut at the bottom to prevent tuna from
escaping. See generally Joszen (1979), supra note 6, at B-12.

** For dstails concerning fisheries and shore facilities of the South Pacific island nations,
see G. Kenr, supra note 12, at 12-53; Shomura, supra note 20. The development of South
Pacific fisheries has been further enhanced in recent ysars by development projects from a

- number of international organizations and individual foreign governments to promote re-
zearch and developmeant in this field. The Food and Agriculture Organization (FAQ) has
established a new program to help fisheries development in countries with extended fishing
¥imits, a category that includes all the Pacific island nations. Pac. IsLanns MonTHLY, Nov,,
1979, at 20. The South Pacific Commission has allocated funds for 1980 for maring resource
expenditures, including deep-sea fisheries development, ressarch on fish poisoning, and the
skipjack survey project. Pac. IsLasps MonTaLy, Dec., 1978, at 13. The Japanese government
has donated substantial sums to some South Pacific countries for fisheries development,
eapecially Papua New Guinea and Fiji. Y. Matsuda & K. Ouchi, Legal and Economic Con-
straints on Japanese Strategies in Distant-water Tuna Fisheries in the South China Ses and
Weatern Pacific 14-15 {unpublished manuscript in Environment and Policy Institute of the
East-West Center, 1950) [hereinafter cited as Economic Constraints]. In 1979, Fiji signed a
“technical specification agreement™ with Japan, which provides an aid package worth $2
million for Fiii'a fishing industry. This money will pay for a skipjack training beat, a re-
szarch and deveiopment vessel, a tural fishing training laboratory, and an icemeking plant,
Id. at 55.

s 3. Ken, supra note 12, at 92-93.

» Allen, Fisheries Development: An Advisor’s View, NEw Pac. MAcAzZiNg, Jan./Feb.,
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The government of Kiribati recently bought a fishing boat and in the
spring of 1979 exported thirty metric tons of fish to Japan.®® The Tongan
government now operates two longline vessels, which generate some for-
eign exchange earnings.® French Polynesia’s longline fishery has been
shrinking in recent years.” Residents of large population centers in
American Samoa and Micronesia heavily fish the nearshore and lagoon
resources. Truk and Ponape of the Federated States of Micronesia, the
Marshalls, and Guam have very small fishing fleets **

2. Licenses

The developing countries of the South Pacific have begun to generate
revenue from licensing fees and catch taxes paid by foreign boats fishing
in the waters eround the islands. Although many have negotiated bilat-
eral agreements with major fishing powers, principally Japan, efforts have
not been coordinated on a regional level.* The United States fishing in-
dustry has concluded fishing agreements with the Federated States of Mi-

1979, at 14.

* Carter, Kiribati: Free But Red Taped to Britain, Pac. Istanos MonTiLy, Sepk., 1979,
at 23,

* G. KeNT, supra nots 12, st 41,

M Id at 22

* Allen, supra note 29, at 17.

¥ G, KsNT, supra note 12, at 170-71; Kent, South Pacific Fisheries Diplomacy, New Pac.
Macazivz, Jan./Feb. 1980, st 27; Interview with Dr. Langi Kavaliku, Minister of Education,
Waorks, and Civil Aviation, Tonga, and General Secretary of the Progrem Planning Commit-
tee of the Pacific Jslands Conference in Honolulu (Feb. 15, 1980) [hereinafter cited as Inter-
view with Dr. Kavaliku),

In 1979, Japan's payment for fishing fees io New Zealand, Papua New Guinea, the Solo-
mon Islands, and Kiribati totaled over $6 million, Econemic Constraints, supra note 27, at
4. Negotiations between Papua New Guinea and Japan to renew their fishing agreement
came to & stalemate after Papua New Guinea demanded that Japan pay an annual fee of
$1.25 million, which was also the coet. for initial fishing rights. Pac. IsLanps MonTiry, Aug.,
1979, at 59. Fiji and Japan reached their first fishing agreement in the 1960°s then renegoti-
ated it in the 1970". The Solomons made a compect with Japan in 1871. Interview with Dr.
Kavaliku supra. Kiribati aigned a pact with Japan in 1979, Asia Week, Jan. 19, 1979, at 36,
and is negotiating with Taiwan and South Korea. New Pac. Macazing, Jan./Feb., 1980, at
B8. New Zealand, which has already signed s licenaing agreement with South Korea, Russia
and Japan, has been discussing Fijian access to historical fishing grounds in New Zealand's
exclusive economic zone. Interview with Dr. Kavaliku supra; Pac. IsLanps Montiuy, Feb.,
1979, at 74. 'The new island nation of Tuvalu has been negotiating fishing rights with Japan,
Asw Weex, Jan, 19, 1979, at 36, and Nauru has negotiated fishing agreements with Peru.
Interview with Dr. Kavaliku supra. The Federated Statea of Micronesia signed an interim
fishing agreemant with Japan for calendar year 1978 whereby Japen would pay a fee of §2
million for 900 fishing permits. Marianas Variety, Apr. 20, 1979, at 1, col. 3. The second
bilateral agreement between the two countries, the Goods and Services Agreement for calen-
dar year 1980, provided for a direct fes of $1.8 million as weil as a fee of $300,000 to be paid
in goods and services. Comim. ON RESOURCES AND DIVELOPMENT, StanniNG Comwm. Ree, No. 1-
176, Cong. of Federated States of Micronesia, 1st Cong. (1879).
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cronesia, Belau and the Marshalls, but the United States government
thus far has no formal agreements with any of the South Pacific nations.®®

3. Joint Ventures — Fishing, Processing, and Transshipment

Many of the South Pacific nations have been negotiating for new joint
ventures, particularly with Japan.®® Despite some problems, joint ven-
tures between Japan and the South Pacific countries have fared relatively
well.”

II. Tue FishuermEs CONTROVERSY

A. Events Contributing to the Current Fisheries Situation in the
! South Pacific

Leaders of the member nations of the South Pacific Forum have dis-
agreed on the type of regional fisheries agency they should create. They

# Speech by William Bodde, Jr.,, United States Ambasaader to Fiji, in Honolulu {March
12, 1981). Previously, Stanley Swerdloff of the Hawaii State Fish and Game Department
stated that the United States tuna industry has had little success in negotiating fishing
rights in the South Pacific area. Interview with Stanley Swerdloff, Hawaii State Fish and
Game Department, in Honolulu (July 11, 1979). But August Felando, general manager of
the American Tuna Boat Associatios, indicated in 1979 that neither the United States tuna
industry nor the United States government had yet attempted to negotiate for fishing righta
within the island nations’ 200-mila zones. Interview with August Felando, general manager
of the American Tuna Boat Association, in San Diego, Cal. (Aug. 30, 1979). The American
Tuna Boat Association at that time told United States fishexmen that they may fish for
tuna within 200 miles of & coastal state—but outside the 12.mile territorial zone~—and that
they should not attempt to negotiate for fishing righta in exchange for licenses or catch feea.
Peter Wilson from Papue New Guinea declared about the same time, however, that a few
United States veasels had been seeking fishing rights. “There are two or three United States
purse seiners opsrating out here at any one time and they are all quite willing to buy 1i-
censes under terms determined by us.” Letter from Peter Wilson, Advisor/Consultant, Divi-
sion of Fisheries, Department of Primary Industry, Papua New Guinea, to Jon Van Dyke
{Nov. 2, 1979) [hereinafter cited as Wilson letter].

» For a detailed description of Japanese joint ventures in the Pacific area, see Pac. Is-
LaNna MonTHiy, Sept. 1978, at 34-72; G. Kenr, supra vote 12, at 12-53, ‘The governments of
Fiji, Papua New Guinea, the Solomon lslands, French Polynesia, Nauru, Ponape, and Belau
now participats in joint ventures in tuna fishing, mostly with Japanese corporations but alse
with American snd Australian interests. A fishing and canning operation jointly owned by
the Solomon Islands government and a Japanese company has enjoyed exclusive rights in
the Soloron Islands’ 12-mile zone in return for a 4% government stake. Joint venture oper-
ations between the Japanese and the Fijian and the Solomon governments include the freez-
ing, tranashipment, and canning of tuna, American-owned companies operate canneries in
Aroerican Samoa and Papua New Guinea. Star Kist Fish Company, a United States firm, s
currently negotiating with Papua New Guinea to conatruct a tuna cannery in that country.
New Pac. Macazing, Jan./Feb, 1979, at 48.

* |Jnited States Dep't of Commerce, National Oceanic & Atmospheric Administration,
National Marine Fisheries Service Translation No. 31 (March 25, 1978).
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have had to resolve internal dissension and conflicts with major world
powers, especially the United States.*® At the Forum meeting in Suva,
Fiji, October 13-14, 1976, the members declared their intention to estab-
lish 200-mile exclusive economic zones, but made no decision on the high-
ly migratory species.>

At the next Forum meeting, held in Port Moresby, Papua New Guinea,
August 29-31, 1977, the members decided to establish a South Pacific re-
gional fisheries organization open to “all Forum countries and all coun-
tries in the South Pacific with coastal state interests in the region who
support the sovereign rights of the coastal state to conserve and manage
living resources, including highly migratory species, in its 200-mile
zone.”*" Negotiations to establish the new organization began in Suva
during November 1977, at the headquarters of the Forum’s “trade secre-
tariat”—the South Pacific Bureau for Economic Cooperation (SPEC).
The Forum countries were joined at this meeting by the United States,
Chile, France, and the United Kingdom, which participated as voting
members in representing their island dependencies in the region. At a
later meeting in Suva, June 5-10, 1978, these participants concluded a
draft convention.

Two major issues dominated the discussions leading up to the 1978
meeting. The first issue was the type of organization to be established.
Some favored a body with a broad membership representing not only the
countries whose waters contain the resource, but also the countries who
are active in harvesting it.** This body’s primary aim would be conserva-
tion and optimum use of the living resources. Others argued for a body
limited to Forum members whose primary aim would be to ensure maxi-
mum benefits for the islands. The delegates to the 1978 Suva meeting
finally agreed upon the broader-based open-membership organization. Ar-
ticle XV of the 1978 Draft Convention would have opened membership in
the organization to South Pacific Forum members, independent states in
the region, nations with territories in the region, territories in the region
with authorization from the responsible government, plus independent
nations {(outside the region) that share a common interest in the conser-
vation, use, or management of the living resources and whose application
was supported by two-thirds of the Convention’s parties.?

The participants disagreed sharply on the second issue, whether highly
migratory species should be claimed by coastal nations as a part of their
exclusive economic zones. The United States argued vigorously that these

3 G, KeNT, supra note 12, at 1.

¥ SPF(77)13, supra note 21, at L.

** 8th Scuth Pacific Forum, Declaration on the Law of the Sea and a Regional Fisheries
Agency art. 7 (Port Moresby, Papua New Guinea, Aug. 19-22, 1977).

* See generally G. Kent, supra note 12, at 166-72.

“ South Pacific Bureau for Economic Development {SPEC), South Pacific Regional Fish-
eries Organization Draft Convention art. XV, SPEC(75) FA-CONV (Suva, Fiji, June 10,
1978) [hereinafter cited as 1978 SPRFO Draft Convention].
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species should be excluded, pointing out that given their highly migratory
nature, these fish cannot be effectively managed by individual nations.*
The South Pacific nations respended that because highly migratory spe-
cies are the only significant resources within their zones, they must be
controlled by the coastal naticns.** The 1978 Draft Convention skirted
this 1ssue. Article II(1) simply requested that those parties claiming high-
Iy migratory species within their zones notify the director of the organiza-
tion of their claim.*®

The 1978 Draft Convention would have established a South Pacific Re-
giona! Fisheries Organization as a regional coordinating body.** The Or-
ganization would have consisted of a Conference of Parties and an Agency
which was to be responsible to the Conference. All decisions of the Con-
ference were to be reached by consensus, the so-called “Pacific Way™ of
resolving disputes, whereby all nations must agree to a particular propo-
sal without taking a formal vote. By developing this consensus method,
the participants avoided the difficult question of voting rights for nen-
Forum nations and their Pacific island dependencies.

The agency anticipated by the 1978 Draft Convention was to have had
only advisory powers, and not powers of enforcement, surveillance, or reg-
ulation. The agency's major functions were (a) to study the living re-
sources; (b) to provide advice, information, and assistance in fisheries ne-
gotiations, the development and implementation of fisheries policies, the
issuance of licenses, the collection of fees, and matters pertaining to sur-
veillance and enforcement; {¢) to prepare proposals on regional coopera-
tion in conservation and use of the living resources; and (d} to facilitate,
without detriment to the sovereign rights of coastal countries, a regional
approach to management, licensing, surveillance, and enforcement.

At the Ninth South Pacific Forum meeting in Niue, September 18,
1978, the island nations’ leaders rejected the draft convention prepared
by lower-level officials at Suva,*” because they could not agree whether to
-allow the United States and other non-Forum states into the agency.
Western Samoa, Niue, and the Cook Islands wanted to admit the larger
fishing nations into the organizations.*® Apparently these smaller island
nations wanted to license out their rights to the resources, and thus de-
sired a regional body with broad membership.**

** Interview with Doyle Gates and Robert Iverson, National Oceanic & Atmospheric Ad-
ministration, National Marine Fisheries Service, in Honolulu {June 29, 1979} [hereinafter
cited as Interview with Gates & Iverson]; Taft, supra note 12; G. KeNT, supre note 12, at
16B.

1 (. KenT, supre note 12, at 168,

= 1978 SPREFQ Draft Conventicn, supra note 42, art. 1(1).

* Id, art, IE(2).

41 The Forum meetings are attended by the prime ninisters of the member nations. Pac.
{sLanns MonTtHLY, Mov., 1977, at 9.

** Pac. Istanps MonTHLY, Nov,, 1978, at 17.

© Id.
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On the other side, Fiji, Papua New Guinea, and the Solomon Islands
led the movement against granting membership to the metropolitan na-
tions. Nauru, Tonga, and Kiribati reportedly joined that movement.
These developing nations wanted to retain control over their newly-ac-
quired marine resources and feared that an open-membership organiza-
tion would be dominated by the larger metropolitan powers.*® Thus the
Prime Minister of the Solomons, Peter Kenilorea, stated:

We do not interfere in the coal mines of America—why should America be
able to interfere in the fisheries of the independent Pacific Forum coun-
tries? . . . We will not sign that convention until and unless there is a pro-

- vision to safeguard the immediate concerns of the South Pacific nations. We
should have the complete say over our fisheries . . . .

The Prime Minister’s fears were not unfounded. The United States is
presently governed by the Fishery Conservation and Management Act of
1976 (FCMA), which bars the United States from recognizing exclusive
jurisdiction by coastal nations over migratory fish.** The United States’
argument, that these species cannot be managed by individual nations

* The Honolulu Sunday Star-Bulletin & Advertiser, Apr. 29, 1979, § A, at 28, col. 4;
General Manager August Felando of the American Tuna Boat Association does not, how-
ever, think the United States poses a threat to the istand nations and their 200-mile sover-
eignties, NaT’L FisHERMAN, Apr., 1979, at 49. According to Felando, the United States has
never had more than five tuna boats in the South Pacific, and ns of April 1878, only thres
veasels were in South Pacific waters.

* New Pac. Macazing, March/Apr., 1978, at 9.

* 16 US.C. § 1822{e) (1976) states:

NON RECOGNITION—It ia the sense of the Congress that the United States Gov-
ernment shall not recognize the claim of any foreign nation to a fishery conservation
zone (or the equivalent) beyond such nation’s territorial sea, to the extent that such
sea is recognized by the United States, if such nation—
(1} fails to consider and take into account traditional fishing activity of fishing
vessels of the United States;
{2) fails to recognize and accept that highly migratory species are to be man.
aged by applicable international fishery agreements, whether or not such na-
tion is & party to any such agreement; or
(3) imposes on fishing vessels of the United Stales any conditions or restric-
tions which are unrelated to fishery conservation and management.
The statute goes on to say that if a foreign nation does not permit United States vessels to
harvest highly migratory species within that nation’s coastal waters, the United States must
then prohibit imports of tuna and tuna products from that nation, and may prohibit im-
porta of other fish or fish products from any fishery of that nation as appropriste. 16 U.S.C.
§ 1825 (1978).

As of July 1980, this provision had been invoked to cut off tuna imports from Canada,
Peru, Costa Rica, and Mexico becawse of those nations' refusal to allow United States ves-
sels to harvest tuna in their 200-mile zones. Interview with Brian S. Hallman, United States
State Dep't Division of Fisheries, in Washington, D.C. (June 30, 1980) fhereinafter cited as
Interview with Hallman}; N.Y. Times, July 13, 1980, § 1, st 10, col. 8 {tuns imports from
Mexico banned after seizure of United States fishing boats). See generally G. KnicHr, supra
note 6.
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because of their widespread patterns of migration, was viewed as puzzling
by the Foreign Minister of Papua New Guinea, Ebia Olewale, “particu-
larly when the United States claims management rights over marlin, an-
other highly migratory species, in order to safeguard the interests of its
sports fishermen.’s?

It has also been suggested that the powerful Umted States tuna indus-
try, which seeks to maintain its access to tuna in the 200-mile zones of
other countries, has dictated the United States Government’s fishing pol-
icy.®* Negotiators representing the United States have at times expressed
a willingness to be flexible on the migratory fish question. The United
States’ representatives at the 1978 Niue meeting explained to officials
from the island nations that the United States could sign a multilateral
treaty recognizing coastel nation jurisdiction over highly migratory spe-
cies within & 200-mile fishing zone only if the treaty created an appropri-
ate regional management organization.®® If such a treaty were ratified by
the Senate, it would take precedence over the FCMA, because the most
recent prevails when a treaty and a statute conflict®® and because the

8 Pac. IsLANDS MonTHLY, July, 1979, at 83. Annex I of the 1980 LOS Draft Convention
lists seventeen different categories of “highly migratory species” including marling, sword-
fish, sailfish, and sharks as well as eight types of tunes, The 1976 United Statea statute,
however, restricts ita definition of “highly migratory species” to “species of tuna which in
the course of theic life cycle, spawn and migrate over great distances in waters of the ocean.”
16 1J.5.C, § 1802(14) (1976) {emphasis added). Marlin, swordfish, and sailfish {which are
called “billfish™) are, in fact, highly migratory. As the director of the Inter-American Tropi-
cal Tuns Commission has stated, “Regardless of whether or not bilifish are legally catego-
rized as highly migratory species, they are in fact very migratory . . . . To be effective, the
management of billish, like the management of tuna, must apply to the entire stocks of
animals being considered.” Joszrn {1979), supra note 6, at 179 (emphasis added}.

% Speech by Ira Wolff, United States Foreign Service Officer, in Honolulu {January 23,
1980).

 Interview with Gates & Iverson, supra note 43.

™ Whitney v. Robinson, 124 U.3. 150, 194 (1888). Under Article I, § 2, c). 2 of the United
" States Constitution, the President has the power to make treaties, “'provided two thirds of
the Senators present concur.” The Senate may be reluctant, however, to pass a treaty re-
quiring the United States to recognize coastal jurisdiction over highly migratory tunas
within a South Pacific nation’s 200-mile zone. The powerful tuna industry would strongly
ohject to such a treaty because it would set undesirable precedent in other parts of the
world where United States vessels fish, Leaders in the tuna industry believe that if countries
in the eastern Pacific find that thaose in the South Pacific receive fishing fees from United
States vessels, the industry would face serious trouble in the eastern Pacific. At present,
American vessels catch little tuna within the fishing zones of South Pacific nations, about
15,000 tons, compared with the large volume caught within the exclusive economic zones of
eastern Pacific countries, approximately 220,000 tons. The United States tuna induatry,
therefore, has 8 strong incentive to retain the present United States laws regarding highly
migratory tunas, Interview with August Felande, General Manager, American Tuna Boat
Association, and Jamea Cary, Executive Director, United States Tuna Foundation, in San
Diego, Cal. (Aug. 30, 1979).

The Senate may be more enthusiastic over ratifving a treaty that rmerel},r required the
United States to recognize jurisdiction over highly migratory species to the extent exercised
through & regional organization of the South Pacific, rather than to recognize coastal state
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FCMA appears to permit such a formula in any event.®® Although the
treaty would have to be phrased carefully to meet the concerns of the
tuna industry,® the United States representatives felt that it would be
acceptable if the treaty created an organization with real power to man-
age the migratory resource on a regional basis®®

The negotiators from the young island nations were not impressed with
this “flexibility” at the 1978 meeting. They decided to postpone creation
of an open-membership organization until their own sovereign claims over
the marine reagurces were more firmly established.

B. The Current Fishertes Situation: The SPFFA

After rejecting the 1978 draft at Niue, officials from the Forum nations
met in Honiara, Solomon Islands, in May 1979 to prepare a second draft
convention which was subsequently approved by the leaders of the Forum
at their July 1979 meeting in Honiara.'* The SPFFA Convention clearly
asserts coastal nation sovereignty over migratory species while they are
withint a 200-mile zone. Article I1I(1) recognizes that the coastal nation
has sovereign rights over the living resources within its exclusive eco-
nomic zones “for the purposes of exploring and exploiting, conserving
and managing the living resources, including highly migratory species

™0

The SPFFA Convention establishes a South Pacific Forum Fisheries
Agency consisting of a Forum Fisheries Committee—composed of repre-
sentatives from all the Forum members—and a Secretariat.®’ Both the

jurisdiction. United States negotiators have agreed to certain provisions in a Latin Amatican
proposal for a new international tuna treaty in the eastern Pacific whereby the regional
agency would have the power to (1) set an overall quota for yellowfin tuna; {2) allocate
portions of the resource to adjacent atates (which would exclude the United States); (3)
collect fees from member nations for the fish caught; and (4) redistribute the revenue to
coastal states based on distribution of the catch. Interview with Dr. James Joseph, Director
of Investigation, IATTC, in San Diego, Csl. (Aug. 31, 1979); [1977] IATTC Ann. Rep. 55-57
(1578). Thess negotiations were stalemated as of July 1980 over the size of the allocations
that will be given to the ccastal nations. See text accompanying notes 80-99 infra.

* See text of statute in note 52 supra.

® See note 56 supra. The United States tuna industry consists of 150 boats (of which 130
are modern and efficient) based primarily in San Diego, California. The value of the catch as
landed is approximately $400 million.

#.See text accompanying notes 254-58 infra.

* See text accompanying note 10 supra,

¢! BPFFA Convention, supre note 10, art. III{1) (emphasis added).

* SPFFA Convention art. I{2), supra note 10, states that “The Agency shall consist of a
Forum Fisheries Committee and a Secretariat.” The Convention does not specifically ex-
plain the membership and structure of the Committee, but the remainder of the Convention
indicates that all members are represented on the Committee and that each member has
equal voting righta, Interview with W.E. Razzell, then Director of the SPFFA, in Mexico
City {Oct. 15, 1979) [hereinafter cited as Interview with Razzell]. See text accompanying
note 208 infra.
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Forum Fisheries Committee and the Secretariat are designed to be con-
sultative and advisory. Neither body has the power to determine the al-
lowable catch or allocate the surplus catch to foreign countries. The Com-
mittee’s functions include: (a) preparing policy and administrative
gutdelines for the SPFFA; (b) providing a forum for consultation on com-
mon fisheries; (¢} carrying out tasks necessary to give effect to the con-
vention; and (d) promoting intraregional coordination and cooperation in
fisheries management, relations with distant water fishing countries, sur-
veillance and enforcement, processing and marketing of fish, and accessi-
bility to the 200-mile zones of other partiea.*?

To oversee these assignments, the Committee appoints a Director of
the Agency, who is responsible for hiring a staff and preparing an annual
report on the Agency’s activities, a draft work program and a budget for
the forthcoming year.*® If accepted by the Committee, the annual activi-
ties report, budget, and work program are submitted to the Forum for
approval.® The Comiittee holds meetings at.least once a year and
adopts its own rules of procedure and internal regulations.** The SPFFA
Convention urges the Committee to make decisions by consensus,*® but
departs from the “Pacific Way” by providing for decisions by two-thirds
of the voting parties in attendance when consensus is not possible.*” Only
amendments to the Convention itself require a unanimous vote.*

The Secretariat’s duties are to: (a) collect, analyze and distribute infor-
mation on living marine resources, especially the highly migratory species;
(b) collect and disseminate information on management, legislation, and
agreements adopted by other countries; (c) provide assistance in the de-
velopment of fisheries policies, negotiations, issuances of licenses, collec-
tions of fees, surveillance and enforcement; and (d) establish working ar-
rangements with regional and international organizations, especially the
South Pacific Commission.*®

Membership in the SPFFA is restricted to Forum countries plus other

nations or territories in the region that are recommended by the Commit-
“tee and approved by the Forum.”™ This fermula excludes distant water
fishing nations, and nations with island dependencies, although it may
allow these latter nations to participate indirectly through their depen-
dencies.”* Whether the governing countries will allow, or legally can allow

st SPFFA Convention, suprg note 10, art. V.

* Id art. VI

* Id art. VI(5).

= Jd oart. IV(1).

 id

¢ Id. art. TV(2).

8 Id. art. X1(2).

* id. art, Vil

** Id. art. IL

i Iq. ert. IV(5) permits observers to attend meetings. See also text accompanying notes
13 and 41-42 supra and 215-20 infra.
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their dependencies to sign the SPFFA Convention is an unresolved
issue.™

Members joining the SPFFA cannot make reservations to the Conven-
tion;” each must accept the Convention without qualifications. Members
can withdraw one year after giving written notice.” The Convention en-
ters into force 30 days after the eighth signature by a Forum member.”
All Forum members have now gigned the Convention.™

Contributions from members provide the major funding for the
SPFFA, but the Committee may also accept contributions from private or
public sources.” Australia and New Zealand each contribute one-third of
the SPFFA’s current budget, and the other ten members each contribute
ene-thirtieth.™

II1. Trgz SPFFA Convention: UNRESOLVED IsSUES

The SPFFA Convention represents a significant step toward regional
cooperation in the South Pacific and toward the creation of a regional
fisheries agency. The Convention provides the means by which the gov-
ernments of the island communities can meet and consult on fisheries
problems. It requires its members to collect and distribute critically
needed information on the living marine resources and on the manage-
ment, marketing, and processing of fish.™

The SPFFA Convention is, however, a political compromise that only
begins to solve tuna management problems. The Convention leaves many
issues unresolved and contains certain ambiguous provisions. In order to
understand these problems, it is useful to review the conventions of other
regional and international fisheries commissions. After this review, the
SPFFA Convention can be compared with these other fisheries conven-

™ The Cook Islands, a free associated state with New Zealand, is & Forum member, but it
has the right unilaterally to seek complete independence from New Zealand at any point.
Clark, Self-Determination and Free Association—Should the United Nations Terminate
the Pacific Islends Trust?, 21 Hary. Int'y L.J. 1, 55 (1980). Puerto Rica, a “free associated
state,” and the Northern Marianas, a commonwealth of the United States, can achieve inde-
pendence only with the concurrence of the Unijted States Congresa.

The difficult legal problem of whether governing nations can allow their island dependen-
cies to join the SPFFA, and the political question of whether these metropolitan powers will
allow their terzitories and possessions to join, are beyond the scope of this article. See gen-
erally M. RiesMANN, PueRTe RICO AND THE INTERNATIONAL Process (1975); T, Franck, Con-
TROL OF THE SEA BESOURCES RY SEMI-AUTONOMOUS STATES {1978).

" SPFFA Convention, supra note 10, art. X(5).

™ Id. art. XI(1).

™ Id. art. X{(2).

" Interview with Razzell, supra note 61. Ratification of the Convention is discussed at
notes 197-201 end accompanying text infra.

™ SPFFA Convention, supra note 10, art. VI(§) (7).

" Id. Annex,

™ Jd. art. 1X.
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tions to focus on the problems and challenges facing the SPFFA.

A, International and Regional Fisheries Commissions
1. The Inter-American Tropical Tuna Commission (IATTC)

The Inter-American Tropical Tuna Commission (IATTC) has operated
in the eastern Pacific Ocean since 1950 under the authority of an agree-
ment first negotiated between Costa Rica and the United States.®® The
IATTC Convention allows any nation fishing in the eastern Pacific Ocean
to join, if unanimously approved by the existing members of the organiza-
tion.”* Seven other countries subsequently joined the Commission, but
- Mezxico, Costa Rica, and Ecuador have recently withdrawn, leaving only
the United States, Canada, France, Japan, Nicaragua and Panama as
members.®? g

From the beginning, the IATTC experienced difficulties, stemming
from disagreements between the United States and the Latin American
countries.® One such conflict started in the early 1950s when several
Latin American countries claimed that their fisheries jurisdiction ex-
tended 200 miles off their coasts.® The United States, the major harvest-
ing nation in the region, argued that because of the highly migratory na-
ture of tuna, they should belong to whomever can catch them, regardless
of national fishing zones.*® Chile, Peru, and Ecuador disagreed and began
geizing United States tuna boats found within their zones.** The United

 W. Baviwer, OrcanizatioN, FuncTion, AND AcHEvEMENTS of THE TATTC 1 (IATTC
SeeciaL Rerort No. 1, 1975), Convention Between the United States of America and the
Republic of Coasta Rica for the Establishment of an Inter-American Tropical Tuna Commis-
sion, May 31, 1849, 1 US.T. 230, T.L.A.S. No. 2044, 80 \L.N.T.S. 3 (entered into force March
3, 1950} {hereinafter cited az [ATTC Convention].
- " The IATTC Convention, supra note B0, art. V{3) atates in pertinent part:
Any government, whose nationals participate in the fisheries covered by this Conven-
tion, desiring to adhere to the present Convention, shall address a communication to
that effect to each of the High Contracting parties. Upcn receiving the unanimous
consent of the High Contracting Parties to adherence, such government shall deposit
with the Government of the United States of America an instrument of adherence

# Interview with Hallman, supra note 52. See also [1978} IATTC Ann. Ree. 7 (1979).

1 Joserm (1979), supra note 6, at 53.

* G. KnigHT, supra note 6, at 50; G. Kngir, Tue Law oF THE Sear Cases, DocuUMERTS,
AND READINGS 707 (1378) [hereinafter cited as Knigut (1978)]. Chile, Ecuador, and Pery, for
example, signed &n internationsal agreement in 1952 resolving to preserve and make availa-
ble to their respective peoples the natural resources of areas of sea within 200 miles from
their ccaats. Agreements between Chile, Ecuador, and Peru were signed at the Firat Confer-
erce on the Exploitation and Conservation of the Maritime Resources of the South Pacific,
Santiago, Chile, Aug. 18, 1952. G. KNIGHT, supra note 6, at 50. Eventually, all the countries
bordering the eastern Pacific extended their fisheries zones to at least 200 miles.

* G. Knigur, supra note 6, at 50; Josers (1979), supra note 6, at 14-15.

* (5, KMeHT, supra note 6, at 51.
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States responded by offering an economic subsidy under the 1967 Fisher-
man's Protective Act® to any United States tuna vessel seized by another
country.®® Thus began the conflict known as the “tuna war.”

A related disagreement concerned catch allocations.®® Because studies
showed that yellowfin tuna {(known iIn Hawail as ahi} were being
overfished, the Commission initiated a regulatory program for the conser-
vation of yellowfin tuna in 1966 by setting an overall annual catch quota
to govern the amount that could be harvested (on a first-come-first-
served basis) within a defined area called the Commission’s Yellowfin
Regulatory Area (CYRA).® The Latin America coastal nations argued
that because of their proximity to the tuna resource they were entitled to
larger shares than they could take under the first-come-first-served ap-
proach and demanded that national quotas be established.** The distant
water fishing nations, especially the United States, refused to recognize
any special allocation claims based on resource adjacency.*” When the
coastal nations threatened to extend their fisheries jurisdiction to 200
miles and exclude gll foreign fleets, the treaty members agreed to a tem-
porary compromise; special national allocations were to be reserved from
the total quota, but these allocations were based on economic hardship
rather than resource adjacency.*® Most of the Latin American coastal na-
tions, still unhappy with the situation, withdrew from the
JATTC—Mexico and Ecuador in 1978 followed by Costa Rica in 1979.*

The Latin American coastal nations have remained firm in their posi-

= 22 B.S.C. § 1971.1979 (originally enactad Aug. 27, 1954, 68 Stat. 883).

* G. KNigHT, supra note 6, at 51.

® JoseeH (1979), supra note 6, at 14,

¥ W. Bavuier, supre note 80, at 24; 5. Sama & V. Norrton, supra note 6, at 39. The
CYRA is & large area that includes both 200-mils coastal zones and high seas areas.

The staff began a research program in 1350, studying yellowfin and skipjack. On the basis
of these studies, estimates were made of the sustsinable yield of yellowfin. As fishing efforts
increased in the eastern Pacific, studies showed that overfishing of yellowfin was occurring
in the early 1960's. Although the staff and the Commission recommended catch quotas, they
were not implemented until 1966. W. BavLirr, supra note 80, at 24,

The IATTC has imposed regulations for yellewfin tuna each year from 1966 unti! the
present, making it the only tuna fishery organization to implement a regulatory scheme. The
regulations conaist of an overall quota for the CYRA, with all participants competing on a
first-come-first-served basis for shares of the overall quota. When the reported catch plus
expected catches of unregulated vessels and expected incidental catches equals the quota,
vessels must stop fishing for yellowfin, Joszpr (1979), supra note 6, at 53. Each nation must
regulate the fishery in such a way that the incidental catch of yellowfin by a vessel does not
exceed 15% of its total catch of skipjack, bigeye tuna, bluefish tuna, albacore tuna, bill-
fishes, and sharks. W. BavLiry, supra note 80, at 26. Figure 3, reprinted from the [1978])
JATTC Ann. Ree. 132 (1979), shows the extent of the area regulated by the IATTC.

See Figure 3 on next page.

N Joszph {1973), supra note 6, at 53.

o Id

3 Id. at 54

¥ Interview with Dr. James Joseph, Director of Investigations, IATTC, in San Diego
{Aug. 31, 1979); Interview with Hallman, supre note 52.
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tion and continue to argue that the JATTC management agreement must
be renegotiated on a basis of resource adjacency to give them a greater
share of the tuna catch.®® Negotiations to create a new regional organiza-
tion began in 1977, with Mezxico and Costa Rica submitting a working
draft to a meeting in Costa Rica of representatives from the nations bor-
dering on the eastern Pacific Ocean plus all the remaining members of
the IATTC.* The United States presented its own draft convention a few
months later, and then in January 1979, Mexico, Costa Rica, and the
United States jointly introduced a Draft Convention on Tuna Conserva-
tion and Fisheries in the Eastern Pacific Ocean.*” This draft convention
left several key articles blank because of differences which still remain
unresolved through subsequent negotiations. Attempts to negotiate this
long-term agreement were set aside in 1979, and the nations tried to con-
clude simply an interim agreement to last three years.®®

By mid-1980, the positions had further hardened and prospects for a
new agreement—interim or otherwise—do not now seem good. The Mexi-
cans have taken the position that coastal nations should have national
quotas equal to the entire amount of tuna caught in their 200-mile na-
tional zones, leaving to the distant water fishing nations only the tuna
beyond the 20{-mile limit or that which the coastal nation cannot
harvest.” :

Although the original IATTC Convention is still in force as of 1881 for
only six nations, the organizational structure is nonetheless worth evalu-
ating. The JATTC Convention establishes a Commission as its governing
body; each member nation has one vote and decisions require unanimous
agreement,’™ The Commission’s principal duties are to study the tuna’s

* [1977] IATTC Ann. Ree. 56 (1978).

* jd.; Letter from Brian 8. Hallman, Office of Fisheries Affairs, Bureau of Oceans and
International Environmental and Scientific Affairs, Dept of State to Jon Van Dyke (Jan. 28,
1980) [herginafter cited as Haliman Letter].

** Haliman Letter, supra note 96. 1979 Draft Convention on Tuna Conservation and
Fisheries in the Esstern Pacific Ocean [hereinafter cited as 1979 Easiern Pacific Drafi
Convention].

# Hallman Letter, supra note 56.

» About 65-70% of the tuna caught in the Commission’s Yellowfin Regulatory Area are
caught within 200 miles of the west coast of South America. The 1980 Mexican proposal was
that the cosstal states should be allocated rights to 65-70% of the entire annual catch
quota. Under this proposal, if the coastal nation vould not harvest its quota, the surplus
would be available to other nations. Becauss the United States harvested about 65-70% of
the tuna yearly as of 1930, this proposal would severely reduce the catch of thae United
Statea flcet. In earlier years, United States vessels caught 90% of these fish. The United
States tuna industzy and the United States government have been, therefore, unreceptive to
the Mexican initiative. Interview with Hallman, supra note 52. See notes 118-23 infra.

19 JATTC Convention, supra note 80, art. 1{B)} atates: “Each national section shall have
one vote, Decisiona, resolutions, recommendations, and publications of the Commission shall
be made orly by a unanimous vote.” Under tha Rules of Procedure, amendments to rules
can be adopted only by a unanimous vote. Inter-American Tropical Tuna Commission,
Rules of Procedure, Rule IV, reprinted in [1950-51] IATTC Ann. Rey. annex (1952). Votes
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biology and recommend proposals for joint action by the member nations
to maintain fish levels at the maximum sustainable catch.’®* The Com-

may be obtained by mail or by other means of communication when voting is conducted
between meetings or in cases of emergency. Id. rule V.

The Convention requires the Commission to meet at least once each year, Article I1{6), but
in recent years more than one meeting has been held each year. W. BavLIfe, supra note 80,
at 10. Members may use either English or Spanish, the official languages of the Commission,
during meetings and may obtain translations upon request. IATTC Convention, supre note
80, art. I{14).

The area covered by the Convention is the esstern Pacific Ocean. The Commission must
also examine other areas to understand the resources of the eastern Pacific Ocean, because
yellowfin, skipjack, and other species of concern travel from east to west across the Pacific
Ocean. Scientists have pointed out that IATTC's geographical area of responsibility is con-
siderably less than the ranges of some of the tuna stocks exploited in the eastern Pacific
Ocean. Joseph, Scientific Management of the World Stocks of Tunas, Billfishes, and Re-
lated Species, 30 CanapA FrsuemiEs Reaganck Boare J. 2476, 2479 (1973) [hereinafter cited
as Joseph (1973)]; Joseph, Problems Associated with the Exploitation and Menagement of
Tunas and Billfishes, in TransacTions: FormierH NORTH AMERICAN WILDLIFE AND NATURAL
Resources Conrerence 63, 69 (1975) fhereinafter cited as Joseph (1975)].

The species of fish covered by the Convention are (1} yellowfin tuna, (2) skipjack tuna, (3)
baitfish, and (4) other kinds of fish taken by tuna fishing vessels. IATTC Convention, supra
note 75, art. II(1). Yellowfin catches have exceeded thuse of any other species in most years,
followed by skipjack, and the IATTC staff has paid particular attention to these two species.
W. Bavuivr, supra note 80, at 4-5.

1" JATTC Convention, supra note 80, art. 1I states:

The Commission shall perform the following functions and duties:

1. Make investigations concerning the abundance, biology, biometry, and ecology of
yellowfin (Neothunnus) and skipjack (Katsuwonus) tuna in the waters of the eastern
Pacific Ocean fished by the nationala of the High Contracting Parties, and the kinds
of fishes commonly used as bait in the tuna fisheries, especially the anchovets, and of
other kinds of fish taken by tuna fishing veasels; and the effects of natural factors and
human sactivities on the abundance of the populations of fishes supporting all these
fisheriea.

2. Collect and analyze information relating to current and past conditions and
trends of the populations of fishes covered by this Convention.

3. Study and appraise inforraation concerning methods and procedures for main-
taining and increasing the populations of fishes covered by this Convention.

4. Conduct such fishing and other activities, on the high seas and in waters which
are under the jurisdiction of the High Contracting Parties, as may be necessary to
attain the ends referred to in subparagzaphs I, 2, and 3 of this Article.

5. Recommend from time to time, on the basis of scientific investigations proposals
for joint action by the High Contracting Parties designed to keep the populations of
fishes covered by this Convention at those levels of abundance which will permit the
maximum sustained catch.

6. Collect statistics and all kinda of reports concerning catches and the operations
of fishing boats, end other information concerning the fishing for fishes covered by
this Convention, from vessels or persona engaged in these fisheries.

7. Publish or otherwise disserninate raports relative to the results of its findings and
such other reports as fall within the scope of this Convention, as well as scientific,
statistical, and other data relating to the fisheries maintgsined by the nationals of the
High Contracting Parties for the fishes covered by this Convention.

Bnrsed on the research of the scientific staff, the Conimission makes recommendations, as
necessary, to the member states to take appropriate action to maintain the fish populations
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migsion appoints & Director of Investigations who is responsible for carry-
ing out the technical, scientific, and administrative functions of the Com-
mission with the assistance of an appointed staff.®* The IATTC is the
only tuna organization with an independent, permanent, scientific staff
which is adequately funded to carry out an effective research and man-
agement program.'®® Unlike other tuna organizations, the JATTC does
not have to rely on potentially biased scientists from member countries
for its data *®

The IATTC Convention has no enforcement provisions. Each member
nation agrees to adopt and enforce Commission regulations pertaining to
its vessels.'** Unfortunately, not all members have been physically able or
politically willing to enforce the conservation regulations, and so enforce-
ment has not been uniform.*®

Nonetheless, the JATTC management program for yellowfin has been
relatively effective in maintaining the stock at desirable levels.'®” The or-
ganization’s “total catch quota” which produces an annual funa “free-for-
all” has, however, caused not only a breakdown among the members hut
also over-capitalization and economic waste.'™ Because this regulatory
approach places no limits on entry, it encourages intense competition and
national fleets have consequently become increasingly large and efficient.
The yellowfin open season has decreased from ten months in 1966 to
fewer than three months in 1975 When the yellowfin catch limit is
reached, the vessels either fish for other tuna species, such as skipjack or

at the proper level. The member states are responsible for enacting the necessary legislation.
W. BavLrer, supre note 80, at 14.
2 JATTC Convention, supra note 80, art. II[; Joseph (1973}, supra note 100, at 2477.
According to Article 1{13), the Director of Investigations is in charge of:
{a) the drafting of programs of investigations, and the preparation of budget esti-
mates for the Commission;
(b} authorizing the disbursemment of the funds for the joint expenses of the
Commission;
{c) the accounting of the funds for the joint expenses of the Commission;
(d) the appointment and immediate direction of technical and other personnel re-
quired for the functions of the Commission;
(e) arrangements for the cooperation with other organizations or individuals in ac-
cordance with paragraph 16 of thia Article;
{f) the coordination of the work of the Commission with that of organizations and
individuals whose cooperation has been arranged for;
{g) the drafting of administrative, scientific and other reports for the Commission;
(h) the performance of such other duties as the Commission may require.
B Toseph (1976), supra note 100, at 67; see text accompanying notes 133-34, 152-54, and
175-77 infra for comparisons.
* See text accompanying notes 135.38 infra.
1% W. BavLirr, supra note 80, at 28
™ Joseph (1977), supra note 19, at 280. For a comparison with other organizations, see
text accompanying notes 142-43 infra.
1™ JoserH {1979), supra note 6, at 14.
" Jd.; 8. Sama & V. Norton, supra note 6, at 59.
190 5. Saa & V. NorToN, supra note 6, at 24-2¢.
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secondary market species not yet fully exploited, or move on to other
areas. The tremendous acceleration in fleet growth since the mid-1960'
has meant decreased productivity for each individual vessel.'*® The catch
in tons of tuna per ton of vessel carrying capacity, for example, declined
from 5.0 in 1967 to 2.3 in 1975. This decrease in the eastern Pacific has
also forced the expansion of fishing by eastern Pacific fleets westward and
into the Atlantiec.

Although the jointly introduced Draft Convention on Tuna Conserva-
tion and Fisheries in the Eastern Pacific Ocean (1379)** (1979 Eastern
Pacific Draft Convention) left many issues unresolved, it still merits re-
view, The IATTC is one of the world’s cldest and most active regicnal
fisheries organizations, and the draft convention focuses on some of the
conflicts between major fishing nations and coastal nations, and provides
some insights into the future of any tuna organization in the eastern
Pacific.

The 1979 Eastern Pacific Draft Convention would grant the tuna or-
ganization more management powers than does the current IATTC Con-
vention. Under the 1979 draft, the IATTC's responsibilities would include
setting the total catch quota, assessing, collecting, and redistributing fish-
ing fees, determining national annual allocations, establishing a uniform
system of sanctions, and maintaining an international inspection pro-
gram. The Organization would no longer use the system of a “total catch
quota” on a firat-come-first-served basis, but would instead guarantee an-
nual allocations from the total quota to certain members.’* It would re-
quire each member to purchase an annual “fishery access certificate” for
each of its vessels.!** The Secretariat would then distribute the proceeds
among coastal nations in proportion to the concentration of fish within
their respective 200-mile zones.*'*

The 1979 Eastern Pacific Draft Convention also would establish a uni-
- form system of sanctions, and members would be required to adopt the
necessary internal legislation to carry out their enforcement responsibili-
ties.'** Vessels of member nations would keep a daily logbook of their
fishing operations and obtain position-fixing devices sanctioned by the

He Joseen (1979), supra note 6, at 15.

! The 1979 Eastern Pacific Draft Convention would establish an Organization consisting
of a Conference of member nations and a Secretariat, which would be further divided into a
scientific end adminiatrative section. The Conference is the decision-msaking body of the
Organization; each member has ene vote in the Conference and decisions must be made
unanimously. 1979 Eastern Pacific Draft Convention, supre note 97, arts. 5, 9(4). These
provisions are discussad at notes 210-11 infro.

' fd. arts. 13, 15, 186, 17. Only apecies Jiated in Section A of Annex I would be subject to
an overall catch limit. Id. art. 13(1)(a). At the time of this writing, yellowfin is the only
speciea |:sted in Section A.

e fd. art. 14.

M4 fd art. 19

T Id. art, 20(6).
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Organization.’*® The Conference would establish and maintain an inter-
national inspection program to train and designate national and interna-
tional inspectors, and set rules and regulations for conducting
inspections,'? ‘

Despite agreement on these provisions, the Latin American nations and
the United States continue to battle over other important issues,'*® the
most divisive being the annual guaranteed allocations.*® Adoption of the
Mexican’s position—that the coastal nations are entitled to all the tuna
found within their 200-mile zones and thus that they must receive alloca-
tions equal to the tuna traditionally caught in their areas—would sharply
curtzil the activities of the United States fishing fleet.'”® The United
States agrees that coastal nations should receive a preference based on
the concentration of tuna in their 200-mile zones. The United Siates ar-
gues, however, that a scheme giving coastal nations all the tuna in their
zones would ignore the historical and traditional fishing activities of the
United States tuna fleet,'* and the migratory nature of tuna.’** This is-
sue is not likely to be resolved quickly and could disrupt tuna manage-
ment in the region for years to come.!

The United States and the Latin American nations also disagree over
the amount of fees to be paid for fishing certificates. The United States
has proposed that a specified dollar amount be paid per net registered ton
of the vessel. Each vessel would pay a fee of $100 per ton (or approxi-
mately $80,000 per vessel) at the beginning of each year, to be divided
emong the coastal nations in proportion to the percentage of fish caught
in each zone.*** The Latin American nations, on the other hand, favor a
payment of 6% of the commercial value of the catch.**®

Finally, the nations disagree on membership eligibility for nations that
are neither coastal nations of the eastern Pacific nor former IATTC mem-
bers.»*® The United States would allow any nation to become a member of
the Organization provided the Conference unavimously agreed.'®” The
Latin American nationa would keep out new nations and argue that mem-

¥+ Id art. 21(2) (3).

" Id. art. 21(5).

11* Hallmen Letter, supra note 96; Interview with Hallman, supra note 52.

nr See text accompanying notes 80-94 supra. )

2 See note $9 supra.

M See note 99 supra, and text accompanying notes 227-29 infro.

132 Toterview with Hallman, supra note 52.

1% The legal issues raised by this dispute are analyzed infra, text accompanying notes
221-33.

1+ Interview with Hallman, supre note 52. Because the fee would be paid at the begin-
ning of each year, no vessel would have an incentive to lie and could be relied on to keep
accurate records as to the location of its catch. These data could also be checked through a
transponder-satellite monitoring system.

"% 1979 Eastern Pacific Draft Convention, supra note 97, Annex II(1).

¢ id art 3.

17 Id'
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bership should be open only to those nations that have fished regularly
and substantially in the area prior to October 1, 1978, and that receive
the Conference’s unanimous approval.**®

2. The International Commission for the Conservation of Atlantic
Tunas (ICCAT)

The Convention for the Establishment of the International Commission
for the Conservation of Atlantic Tunas (ICCAT Convention), signed in
Rio de Janeiro in 1966, covers the Atlantic Qcean and its adjacent seas,?®
The ICCAT is responsible for the study of tuna and other fish species
exploited in tuna fishing within the convention area that are not under
investigation by another international organization.'* It is open for mem-
bership to any United Nations member or any of the United Nations
specialized agencies.'® Members contribute funds on the basis of catch
and utilization.*

The ICCAT has a minimal staff—an Executive Secretary and a few ad-
ministrative and clerical assistants.’** Because of its minimal funding for
scientific research and programs, the ICCAT lacks adequate scientific
data.!® Despite recent efforts to increase the budget, the collection of ba-
sic catch and effort data and the implementation of biological studies re-
main the responsibilities of the individual member governments.**®

Members have disagreed on the need to establish catch quotas. Their
conflicting views stem from differences in scientific opinion'*® and from
fears by members that statistical information reflects the biases of a sci-
entist’s country rather than an impartial report of the data.'® During
meetings, ICCAT members accuse each other’s scientists of presenting
biased data, and they are consequently unable to make much progress in
the management of the species.!*® Thus, agreement has not yet been
reached on catch quotas for yellowfin and northern bluefin tuna notwith-

(£ ] Id.

1 Joseph (1973), supra note 100, at 2477.

130 Id_

1 Id. As of Dec., 1980, the member nations of the ICCAT were Angola, Benin, Brazil,
Canada, Cepe Verde, Cuba, France, Gabon, Ghana, Ivory Coast, Japan, Republic of South
Korea, Morocco, Portugal, Senegal, Zimbabwe, Spain, the United States, and the Union of
Soviet Socialist Republics. Josern (1979), supra note 6, st 18.

1 Joseph (1973), supra note 100, at 2479,

3 Id. at 2478,

1 Josery {1979), supra note 6, at 18,

v Id,

134 1d,

** Interview with Clifford Peterson, Assistant Director, IATTC, in San Diego, Cal. {(Aug.
30, 1979).

18 1d
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standing many observers’ concern over the condition of these stocks

ICCAT members have, however, agreed on a few regulations.'® They
have set minimum size limits for yellowfin and ncrthern bluefin tuna, and
members are cooperating to limit fishing mortality-for the northern blue-
fin to recent levels.'*! Each member government is responsible for enfore-
ing the size limits for its own vessels.** As with the IATTC,*** the en-
forcement has neither been uniform nor adequate.

3. The Indian Ocean Fishery Commuission (IOFC) and the Indo-Pa-
cific Fisheries Commission (IPFC)

The Indian Ocean Fishery Commission (IOFC} and the Indo-Pscific
Fisheries Commission (IPFC) are even more primitive in structure than
the ICCAT. The IOFC was esatablished in 1967 by the Council of the
United Nations Food and Agricultural Organization (FAQO) under a man-
date of the FAO Constitution.*** This Commission’s geographical area of
responsibility covers the Indian Ocean and adjacent seas {(excluding the
Antarctic ares), an area broad enough to encompass the range of most of
the exploited stocks.?*®* The Commission is permitted to study any of the
species of living marine resources in this area.’**

The IPFC was formed in 1948, also under the mandate of the FAQ
Constitution.’*? The IPFC’s area of responsibility includes the marine

19 JoseeH (1979), supra note 6, at 18.

149 Id.

(1] Id-

2 Id. at 19.

H? See text accompanying notes 105-06, supra.

M4 Joseph (1973), supra note 100, at 2478. Constitution of the Food and Agricultural Os-
ganization art. VI(1). The JOFC's membership includes over thirty-five nations. Discussions
were held in 1977 and again in early 1980 aa to the possible dismantling of the IOFC and its
replacement with a number of amaller regional bodies. IOFC/80/3 (Dec. 1979).

e Joseph (1973), supra note 100, at 2478; Joseph (1975), supra note 100, at 69.

1 The ohjectives of the IOFC are:

1. to promote, assist, and coordinate national programs over the entire field of
fishery devalopment and conservation;
2. to promote research and development activities in the area through international
sources, and in particular intermational aid programs;
3. to examine management problems, with particular reference {because of the need
to take urgent action) to those relating to the management of offshore resources.
Jaseph (1973), supra note 100, at 2478.

"7 The stated functions and duties of the IPFC are:

a- To formulate the oceanographical, biological and other technical aspects of the
problems of development and proper utilization of living aquatic resources;

b. To encourage snd co-ordinate research and application of improved methods in
everyday practice;

¢. To assemble, publish or otherwise disseminate oceanographical, biclogical and
other technical information relating to living aquatic resources;

d. To recommend to Members such national or co-operative research and develop-



30 UNIVERSITY OF HAWAIl LAW REVIEW [Vol. 3

end fresh waters of the Indo-Pacific region,’** an area that apparently
extends as far east as the fisheries of Hawaii and as far west as those of
India and Sri Lanka.*® None of the independent island nations of the
South Pacific has, however, joined this organization.’® No restrictions are
placed on the species that can be studied.*™ ’

Neither commission employs a permanent secretariat or a research
staff, nor has either implemented a regulatory program,*** and thus de-
pend on working groups of scientists affiliated with other organizations.'*
Consequently, progress has been slow in collecting adequate statistical
data, assessing the impact of the fisheries on the stocks of fish, and mak-
ing recommendations for management.'® Thess two commissions have no
provision for an operating budget in their founding documents, and must
rely on the FAQ for support.'*® Membership is restricted to United Na-
tions members,'*® a requirement that excludes Taiwan, which is active in
tuna fishing in the regions.

Stock assessment studies have been made by a special ad hoc group of
experts serving both commissions.'™” Concerned over the condition of
certain fisheries in both the western Pacific and Indian Oceans, the group

ment projects as may appear necessary or desirable to fill gaps in such knowledge;
¢. To undertake, where appropriats, co-operativa research and development
projects directad to this end;
f. To proposs, and where necsasary to adopt, rneasures to bring about the stand-
ardization of scientific equipment, techniques and nomenclature;
g To extend its good offices in assisting its Members to secure essential material
&nd equipment;
h. To report upon such questions relating to oceanographical, biological and other
technical problems as may be recommended to it by Members or by the Organization
[FAQ) and other international, national or private orgenizations with related
interesta;
i. To transmit biennially to the Director-General of the Organization a report erm-
bedying ita views, recommendations and decisions, and make such other reports to
the Director-General of the Organization aa may seem to be necessary or desirable.
Reports of the committees and working parties of the Council provided for in Article
Il of this Agreement shall be transmitied to the Director-General through the
Council.
Agreement For the Establishment of the Indo-Pacific Fisheries Council, Feb. 26, 1948, as
amernded, Jan. 20, 1961, art. IV, 418 U.N.T.S. 34B. Aa of May 1980, the membership of the
IPFC included Australia, Bangladesh, Franee, Indonesia, Japan, the Republic of South Ko-
res, Malaysia, Nepsal, New Zesland, Philippines, Sri Lanka, Thailand and the United
Kingdom,

My Id art. V.

"r Shomura, zupra note 20, at 5.

184 See nots 147 supre, for the list of current members of the IPFC.

¥ Shomura, supra note 20, at 4.

2 Josern (1979), supro note 6, at 19.

13 Joaeph (1975), supra note 100, at 67.

1% Id.

 Joseph {1973), supra note 100, at 2479.

1* Joseru {1979), supra nota 6, at 21,

=7 Id. at 20.
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strongly recommended that the commissions be given the authority and
funding necessary to collect basic data on harvesting activities and the
habits of the major species.!**

4. The International Whaling Commission (IWC)

After a disastrous whaling season in 1945-1946 that demonstrated once
again how depleted the whale stocks had become, fourteen nations con-
vened in 1945 to draft the International Convention for the Regulation of
Whaling,'" which established the International Whaling Commission
(IWC).'** Although whales are mammals and not fish, and present
problems different from those associated with tuna, the IWC is nonethe-
less a relatively highly evolved international organization concerned with
ocean harvesting,

The IWC originally established an overall catch quota expressed in
terms of the “blue-whale unit.”*** One blue whale equalled one unit, and
other whales were valued at some fraction of this unit.’*® Whaling ships
primarily sought the blue whale, the most valuable species, until it was
depleted to the point of commercial extinction. As blue whale catches fell,
whaling vessels shifted their efforts firat to the finback whale and then te.
the sei whale, with similar results. Whalers understood that it was in their
best interest to catch whales as rapidly as possible before the overall
quota was reached and the season closed. Companies invested in bigger
and faster boata that could cover more area in a shorter period, resulting
in what has become known as “The Whaling Olympics.” The two
problems that have developed in the eastern Pacific tuna industry—over-
capitalization and economic waste—occurred in similar fashion in the
whaling industry.!*

In 1971, the IWC abandoned the “blue-whale unit” approach, and be-

1 Jd,

1% International Convention for the Regulation of Whaling, Dec. 2, 1948, Schedule of
Whaling Regulation, 62 Stat. 1716, T.I.A.S. No. 1349, 161 UN.T.S. 72 [hereinafter cited as
IWC Convention}. Although the Schedule hae been frequently amended, the Convention has
been amended only once, in 1956. Protocol to the Internationsl Convention for the Regule-
tion of Whaling, signed under Nov. 18, 1955, 10 U.5.T. 952, T.1.A.S, No. 4228, 338 UN.T.S.
366 (entered into force, May 4, 1958).

% JWC Convention, supra nots 159, art. ITI(1). A complete dizcussion of the IWC is con-
tained in Scarff, The International Management of Whales, Dolphins, and Porpoises: An
Interdisciplinary Assessment (pts. 1 & 2), 6 FEcorocy L.Q. 323, 571 (1977). As of 1979 the
members of the IWC included Argentins, Australia, Brazil, Canada, Chile, Denmark,
France, Iceland, Japan, Republic of South Korea, Mexico, Netherlands, New Zealand, Nor-
way, Panama, Peru, Seychelles, Zimbabwe, Spain, Sweden, Union of Soviet Socialist Repub-
lics, United Kingdom, and the United States.

1 IWC Convention, supra note 159, echedule, § 8(a).

1 Id. § B(b).

19 See text accompanying note 108 supra.
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gan setting quotas by species.*® The species-quota approach has proved
much more effective in conserving whales.**® Under this scheme, a total
allowable catch is established for each species. Because no national quo-
tas have been established, however, nationa still compete on a first-come-
first-served basis.

Under the IWC Convention, each member nation has one vote.'* The
Commission has the authority to promulgate regulations that apply to
factory ships, land stations, and whale catchers under the jurisdiction of
the member nations.'®” If any member objects to an amendment to a reg-
ulation within ninety days of the vote, the amendment is not binding on
that nation.'** A member can withdraw from the convention by giving six
months notice,!® and members have often employed threats of with-
drawal to, in effect, veto a proposed conservation measure.'™

The IWC relies on voluntary national funding to finance research.'™
Fishery experts have argued over the wisdom of continuing the IWC’s
near total reliance on nationally financed research'’ and many feel that
an independent research staff is essantial to producing sound research. It
has been suggested that thosa nations currently exploiting whales should
bear the cost of research necessary to protect whale stocks.!™

The Commission has three permanent committees—Administration,
Scientific, and Technical.'** Nations may bave any number of representa-
tives on the Scientific or Technical Committees, but have only one vote.
Each major whaling nation usually has several representatives at the Sci-
entific Committee meetings. This committee reviews catch data and re-
search programs of member nations, and makes recommendations to the
Commission concerning depletion of stocks and research needs.

Scientists have criticized the IWC, asserting that the procedures used
by the Scientific Committee to give advice to the Commission have been -
largely ineffective and that no adequate outside review of Scientific Com-
. mittee advice currently exists.!™ The Commission’s ineffectiveness has
also been exacerbated by staff and budgetary constraints.’™ The situation
has improved since 1976 when the Commission employed & permanent
cetologist as Executive Secretary. The Executive Secretary now has the

w Qearff, szpra note 160, at 367.

18 JosepH (1979), supra note 6, at 122,

1% TWC Convention, supra note 159, art. I1I(1).
uwr Id. art. T{2).

1 1d art. V{3(h).

149 Td, art. XL

1o Scacff, supre note 160, at 337,

1l Id, at §94, €38. The IWD 1978-79 budgst was £ 167,186,
172 Id, at 594, 638,

3 Id. ab 638,

Vs [ at 355,

178 id. at 628,

1w Id. at 355,
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power to hire outside consultants to conduct research, so the Commission
no longer must rely solely on research of member nations.!'”

During the past thirty vyears, the IWC’s conservation program has
clearly improved.!™ The IWC has followed the Scientific Committee’s ad-
vice closely and the Scientific Committee has developed more accurate
techniques for stock assessment. Still, conservationists and scientists have
harshly criticized the IWC’s unwillingness to adopt adequate conservation
measures.'™

The IWC’s enforcement scheme can be described as “national enforce-
ment with international supervision.”'®® Each nation must report catches
to the IWC, hire two whaling inspectors for each of its flag ships to over-
see the whaling operation, and report infractions and measures taken to
prosecute violators to the Commission. In 1972, the Commission began an
international observer system, whereby observers from member govern-
ments are exchanged under bilateral agreements to report violations to
the IWC.'** This effort has deterred violations somewhat. The IWC Con-
vention also prohibita payments to gunners or catcher crews for the cap-
ture of protected whale species.’®® The primary responsibility for prose-
~ cuting violaters remains, however, with the nation under whose flag the
ship sails. :

As of 1977, only eight of the seventeen countries hunting whales be-
longed to the IWC, and non-IWC whaling threatened to deplete certain
stocks.’®* In addition, several whaling operations circumvent IWC regula-
tions by working under the “flags of convenience” of non-IWC countries
even though owned by companies of member nations.»® The IWC is, in
sumraary, an organization that has gradually evolved toward greater em-
phasis on conservation, but which is still hampered from pursuing this
goal more rigorously by the reluctance of some of its members and the
recalcitrance of its non-members.2*®

B. The SPFFA Convention: Ambiguities In Drafting And Unresolved
Problems

The SPFFA is the first independent regional fisheries organization ac-

177 Jd. at 355-56.

e Jd. at €35.

m Id. at 327, 626,

e Id, ai 357,

i Id. gt 387, 607. o

183 TWC Convention, suprs note 159, schedule, § 14.

¥ Major nonmember countries as of 1979 included the People’s Republic of China, Por-
tugal, the Repubiic of Scuth Koreu, and the Somali Republic. Scarff, supra note 160, at 598.

1 1d,

' The prospects for the survival of the whale increased greatly in late 1980 when the
Soviet Union, one of the major whaling nations, announced that it would be terminating all
whaling activities,
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tive in this area. As the previous section illustrates, most fisheries organi-
zations have had difficulties in identifying their goals and in achieving a
unified approach, This section begins with an examination of the SPFFA
Convention itself from a drafting perspective, and then turns to some of
the major unresolved legal and economic issues.

1. Legal Status of the Agency

The Convention’s provisions on the Agency’s legal status appear to be
contradictory. Article VIII(1) states that the SPFFA shall have the capac-
ity “to sue and be sued.” Article VIII(2), however, states that “[t]he
Agency shall be immune from suit and other legal process and its prem-
ises, archives and property shall be invicolable.” Former Director Eazzell
explained that the intent behind these two paragraphs was to immunize
the Agency for its “governmental” or “sovereign” activities, but not for
its “commercigl” activities.'®® This distinction is similar to that of the
“restrictive sovereign immunify™ theory which denies immunity to na-
tions for their commercial or private activities, but retains the doctrine of
sovereign immunity for governmental or public activities.®

The SPFFA Convention clearly grants the SPFFA “legal personality”
and the “capacity to contract to acquire and dispose of . . . property

. "8 The Convention directs the Agency to make an agreement with
its host government, the Solomon Islands, subject to the Committee’s ap-
proval, providing for “such privileges and immunities as may be necessary
for the proper discharge of the functions of the Agency.”'*® The governing

“charters of other international organizations,'™ including the United Na-

tions Charter' and the Convention on Privileges and Immunities of the
United Nations,'** contain similar provisions. Most multi-national organi-
zationa have been deemed to possess international legal personality,'®
and the SPFFA is no exception.

1% Interview with Razzell, supra note 61.

1 See Victory Transport, Inc. v. Comisaria General de Abastecimientos y Transportes,
336 F.24d 354 {2d Cir. 1964).

' SPFFA Convention, supra note 10, art. VIII(1).

s Id, art. VII(3).

in J. Srarxe, AN INTRODUCTION TO INTERNATIONAL Law 431-92 (6th ed. 1967). See, e.g.,
Constitution of the International Labour Organization art. 39; Constitution of the Food and
Agricultural Organization art. XV(1); Articles of Agreement of the International Monetary
Fund art. T¥{1).

st Article 104 of the United Nations Charter provides that the United Nations should
poasess in the territory of each of its members “such legal capacity as may be necessary for
the exercise of its functions and the fulfillment of its purposes,”

"2 Article 1 of the Convention on the Privileges and Immunities of the United Nations
provides that: “The United Nations shsll possess juridical personality. It shall have the ca-
pacity: (a)} To contract; (b) To acquire and dispose of immovable and movable property; (¢}
To institute legal proceedings.”

"+ 3, STARXE, supra note 190, at 491,
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The charters for the IATTC, ICCAT, IOFC, and IPFC do not contain
provisions on their legal status, nor do they specify their capacity to per-
form their duties under international or national law.*®* These fishery or-
ganizations have usually been able to accomplish necessary legal activities
on an ad hoc basis, although in some cases this lack of legal status or
capacity has ohstructed the timely performance of their duties.'® As one
scientist has noted, even though ad hoc arrangements have generally suf-
ficed to permit the international fisheries bodies to operate in the past, it
is desirable that conventions creating such bodies include a provision es-
tablishing their legal capacity to perform acts necessary to accomplish
their duties.’® Thus, the SPFFA took a bold step forward by including
such provisions in its convention.

2. Ratification

Unlike many international conventions, the SPFFA Convention states
that it is not subject to ratification, but shall enter into force 30 days
following the eighth national signature.!”” Ratification is the process
through which governments formally adopt, through constitutionally au-
thorized procedures, the international agreements reached by their dele-
gates.?® In modern practice, whether an agreement requires ratifieation is
a function of the parties’ intent.*® If a treaty is not subject to ratification,
in the absence of a contrary provision, the instrument is binding from the
time of signature.?® The SPFFA members intended to dispense with the
requirement of ratification in order to avoid the two-step process of signa-
ture and ratification by each nation.*® Thus, in accordance with the in-
tent of the members, the SPFFA Convention became binding 30 days af-
ter the eighth signature.

4 Joseph {1973}, supra note 100, at 2479, The 1973 Eastern Pacific Draft Convention,
supro note 97, art. 1(2), contains a provision explicitly establishing its “legal personality”
and “legal capacity.”

1 Ioseph (1973), supra note 100, at 2479.

e id,

17 SPFFA Convention, supra note 10, art. X{(2).

i ), STARKE, supra note 190, at 353.

' Id, at 354. The practics of ratification rests partially on the following grounds:

2. Nations have the right to review the decisions of their delegates before undertak-
ing the oblizations the dalegates agreed to;
b. Nations pnssess the right, by reason of their sovereignty, to withdraw from par-
ticipation in muy trealy; and
¢. The period betwesn signaturs and ratification enables nations to pass the neces-
sary legialation or obtain the necessary parliamentary approvels so that they can ob-
tain ratification.
J. Sravxe, supre note 190, at 54-55.
= Id. at 352,
*1 Interview with Razzell, supra note 61.
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3. Publication

The SPFFA Convention makes no explicit provision for the publication
of findings and scientific data collected by the SPFFA. By comparison,
the IATTC Convention requires the Commission to: “[p]ublish or other-
wise disseminate reports relative to the results of its findings and such
other reports as fall within the scope of this Convention, as well as scien-
tific, statistical, and other data relating to the fisheries. . . .*** The
IATTC staff fesls that the timely and thorough publication of research
data is one of the most crucial parts of its program of scientific investiga-
tion for two reasons. First, publications keep the member states, the sci-
entific community, and the general public informed of the staff’s findings.
Second, through such publications other researchers can review the data
critically, thereby ensuring the soundness of the IATTC’s conclusions.™*

Once the SPFFA has set up its committee for scientific research, the
Agency should review the publication systems of the JATTC and other
fishery bodies and consider adopting one of its own. The publication of
the staff's research results will provide valuable information to the gov-
ernments of the member nations for use in their fisheries plans, to the
. scientific community, and to the public at large.

4. Funding

The level of funding for the SPFFA was left open by the SPFFA Con-
vention. The Agency has been assembling a staff of twelve, consisting of
scientists, fishery experts, and attorneys®* who will focus their efforts on
examining the resources in the region and on technical, legal and policy
isgues 308

The SPFFA can look to other regional fishery commissions for compar-
ative budget estimates. The IATTC, for example, started with an annual
budget of $59,000.00 for fiscal year 1951-1952.2°* By fiscal year 1977-1978,
the Commission employed a staff of 52 and operated on a budget of
$2,196,762.00.2°7

5. Structure

The SPRFA Convention leaves unclear the nature and duties of the

310 JATTC Convention, supra note 80, art. II{7).

*#1 W, Bavuirr, supra note 80, at 33.

¥4 Interview with Razzell, supre note 61.

' Interview with Dr. Kavaliku, supro note 34.

™ [1950-1851] ANN. Rer. 7 (1952).

37 [1978] Axk. Rep. 15 (1978). The two largest expenditures in 1977-78 went to the regu-
lar tuna research program (about $1,225,500)} and for salaries {about $708,470).
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Committee, the Secretariat and the Director. Like the Commission of the
IATTC, the Committee is composed of all the member nations and is
responsible for setting Agency policies.?® The Secretariat, the staff or bu-
reaucracy of the Agency, is analogous to an executive department. The
exact duties of the Director are atill unclear. Article VII directs the
Agency to collect, analyze, and disseminate to member nations scientific
information, particularly concerning highly migratory species.®® The
SPFFA Convention does not state whether an independent scientific staff
will be funded or whether the Agency will rely on member povernments
and outside experts.

The TATTC Convention, by contrast, explicitly delineates the duties of
the Director of Investigations, which include the appointment and direc-
tion of a scientific staff and the drafting of research programs.™® The
1979 Eastern Pacific Draft Convention goes further and explicitly sepa-
rates the administrative section of the Secretariat from the scientific
section. ™!

The IATTC employs & scientific staff to collect data for the Commis-
sion’s own use and is the only tuna commission with a permanent re-
search staff. The staff’s work has proved adequate for making manage-
ment recommendations in the eastern Pacific Ocean.*?

The ICCAT, the IOFC, and the IPFC, on the other hand, have heen
largely ineffective in collecting and assessing data, and in making recom-
mendations for management, mainly because of an absence of adequate
funding and independent scientific staff.***

Based on the success of the IATTC and other international commis-
sions with independent research staffs, and the relative lack of succesa of
those without scientific bodies, scientists recommend that fishery com-
missions maintain independent scientific staffs with the financial support
necessary to carry out research and management.*'* The SPFFA should
consider this recommendation in forming its own scientific program and
- in allocating funds for such a program.

6. Limited Membership and Control Over “High Seas” Pockets

The Forum rejected a broad-based membership agency in 1978 because
many members feared domination by the large metropolitan powers.®*®

¢ Interview with Razzell, supra note 61.

** SPFFA Convention, supra note 10, art. VII{1).

1+ JATTC Convention, supra note 80, art. J(13).

#11 1979 Eaatern Pacific Draft Convention, supra note 97, art. 9{4).

M Joseph (1975), supro note 100, at 67.

»s Joseph (1977), supra note 19, at 280-81; Joseph (1975) supra note 100, at 65.

¢ JosepH {1979), supra note 6, at 23. See alse text accompanying notes 134-41 & 152-58
supra.

3¢ See the discussion of this controversy in text accompanying notes 47-50 supra.
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Article 64 of the 1980 LOS Draft Convention, however, calls for an organ-
ization consisting of both coastal nations and other nations that fish in
the region for highly migratory species.** Thus, the SPFFA Convention
fails to fulfill the requirements of Article 64 because it limits membership
to coastal nations, and excludes distant water fishing nations. From a
conservation and management perspective, membership should be open
not only to nations situated within the region but also to nations that fish
in the region, nations with island dependencies in the region, and nations
with waters through which the fish swim at various stages of their life
¢eycle.®'” The SPFFA Convention does recognize a future need for such an
agency:

[E]ffective co-operation for the conservation and optimum utilization of the
highly migratory species of the region will require the establishment of ad-
ditional internationel machinery to provide for co-operation between all
coastal states in the region and all states involved in the harvesting of such
resources,™*

No action has yet been taken, however, to establish such an international
organization.

Because of the SPFFA's limited membership, the exclusive economic
zones around the dependent island territories (American Samoa, New
Caledonia, etc.) may not come under the Agency's jurisdiction, thus
thwarting an effective regional management approach.*’® A more complex
problem concerns the pockets of high seas left open after nations claim
their exclusive economic zones. If the Agency does not control the pockets
of high seas outside individual nations’ zones, then distant water fishing
nations could fish in those pockets and escape regulation.*** Whether the
SPFFA or even an Article 84 organization would have the legal basis for
regulating the resources within these pockets of high seas is not clear.

314 The 1980 LOS Draift Convention, supra note 7, arl. 64 states:
Highly migratory species

1. The coastal State and other States whose nations fieh in the region for the highly
migratory species listed in annex [, shall co-operate directly or through appropriate
international organizations with a view to ensuring conservation and promoting the
ohjective of optimum utilization of such species throughout the region, both within
and beyond the exclusive economic zone. In regions where no appropriate interna-
tional organization exists, the coastal State and other States whose nationals harvest
these species in the region shall cooperate to establish such an organization and par-
ticipate in its work.

2. The provisions of paragraph 1 apply in addition to the other provisions of this
Part.

" Joseph {1975), supra note 100, at 68; SPEC, ProrosaLs ror THE ESTABLISHMENT AND
QeERATION 0f A SoutH Pacivic Fisdeaies AceNcy, app. IV, SPEC(77}13 (May, 1977). This
latter category would include Indonesia and the Philippines.

ns SPEFA Convention, supra note 10, art. 111(2).

e Sze text accompanying notes 70-72 supro.

120 8 Saira & V. Norron, supra note 5, at 52.
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Four examples in the area of international law help clarify the legal argu-
ments both for and against regional agency control of the high seas.

a. The Fisheries Jurisdiction Case: Urited Kingdom v. Iceland®®

When Iceland declared jurisdiction over a 50-mile exclusive fishing
zone around its coast, the United Kingdom objected and sought a remedy
in the International Court of Juatice (ICJ). In 1974, the Court found that
Iceland was entitled to claim preferential fishing rights in the waters ad-
jacent to its coast, but was not entitled unilaterally to exclude United
Kingdom vessels from fishing within the area between this 12-mile limit
and the proposed 50-mile limit.»** Three of the Court’s pronouncements
bear particularly on the issue of control over the high seas.

First, citing what the Court said was customary international law, the
Court gave preferential fishing rights to Iceland in the high seas off Ice-
land’s coast because of its special dependence on these fisheries and be-
cause the intensity of exploitation of the resources made it imperative to
limit the catch.*®® This finding established that a state that has “excep-
tional dependence” upon its fisheries may be entitled to preferential fish-
. ing rights in those parts of the high seas adjacent to its fishing zone. This
principle can be extended to apply to the South Pacific, The island na-
tions of the South Pacific contend that because of their dependence upon
the resources of the sea for their economic future, they must ensure that
the high seas resources of the region are not exploited to their detri-
ment.** These nations could argue that because of the highly migratory
nature of the region’s resources, any effective management program must
#pply to the pockets of the high seas as well. The Iceland analogy does
not, however, apply directly to the situation in the South Pacific. First,
the fishery resources have not been overexploited. In fact, skipjack, the
region’s major resource, appears to be underexploited.’*® Moreover, given
the island naiions’ nascent fisheries, it is unlikely they can show the de-
pendence on the fishery resources in the highseas pockets that was estab-
lished by Iceland.

In its second pronouncement, the Court recognized the right of all na-
tions to fish freely on the high seas, subject to the duty of all nations to
respect the rights of other nations and to conserve for the benefit of all.’*¢
The Court ruled that a coastal nation entitled to preferential fishing
rights could not totally exclude other nations from fishing in the disputed
waters, particularly if other states had traditionally fished in these waters

¥ {1974] 1.C.4. 4.

M id, at 34,

M fd. at 26-27.

4 RiGIONALIZATION, supra note 3, at 310.
»3 See note 17 supra and note 321 infra.
% {1974] 1.C.J. at 22.
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and had established an economic dependence on the same fishing
grounds.*” The Court noted that statistics indicated that United King-
dom vessels had fished in the disputed area on a continuous basis since
1920, that their annual total catch had not varied greatly, and that the
waters around Iceland constituted the most important of the United
Kingdom’s distant water fishing grounds for bottom dwelling species.??®
The Court also found that because the United Kingdom’s vessels lacked
adequate alternate fishing grounds in the North Atlantic, Iceland’s exclu-
sion of them from the Icelandic area would produce widespread unem-
ployment in the British fishing industry.**®

Some of the distant water fishing nations now excluded from the
SPFFA could similarly argue that they possess traditional fishing rights
in the region and are economically dependent on fishing within the South
Pacific region. Japan, for example, was the first country to develop
longline fisheries in the central and western Pacific Ocean in the early
1950%s.**° In 1958, Korean vessels entered the fishery and in the mid-
1560’s Taiwan began longline fishing in this area.®*' Prior to 1965,
skipjack catches from the central and western Pacific were negligible ex-
cept for Japan’s efforts, and the rapid expansion of the skipjack fisheries
in this region since 1966 was largely the result of increased fishing by the
Japanese pole-and-line fishing fleet.*®® Japan continues to be the major
fish harvesting nation in this region, with Taiwan and South Korea ex-
panding their fishing efforts.

In order to counter these strong, historical rights of Japan, Taiwan and
South Korea, the SPFFA, or an Article 64 agency in the South Pacific,
would have to argue that effective conservation of highly migratory spe-
cies is impossible if foreign flag vessels can fish without control in the
pockets of high seas in the region.

In a third pronouncement in the Fisheries Jurisdiction Case, the ICJ
. directed Iceland and the United Kingdom to negotiate an equitable solu-
tion and jointly to examine measures needed to insure conservation, de-
velopment, and equitable exploitation of the fishery resources.?* If ap-
plied to the South Pacific, the Court’s pronouncement would arguably
require the island nations of the South Pacific to negotiate a compromise
with the distant water fishing nations regarding fishing in the high seas
pockets. Article 64 of the 1980 LOS Draft Convention appears to require
similar negotiations.

" Id. at 27-28.

e Id. et 238.

nla Id.

e Keanwey {1979), supra note 16, at 29.
an Id.

™ d. at 3,

8 [1974] 1.C.J. at 34-35.
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b. The 1980 Draft Convention on the Law-of-the-Sea (Informal Text)

As of this writing, the Third United Nations Law-of-the-Sea Confer-
ence (UNCLOS III) has not produced a formal treaty. Certain parts of
the 1980 LOS Draft Convention may, however, be considered as emerg-
ing, customary, international law.”* The 1980 LOS Draft Convention pro-
vides a basis for arguing that a properly organized regional fisheries or-
ganization would have jurisdiction over the highly migratory species as
they swim beyond the exclusive economic zones.

Articles 64, 86, 87, 116, 118 and 119 of the 1980 LOS Draft Convention
suggest that a regional management body with broad membership has the
right to establish management and conservation measures on the “high
seas.” Under Article 86, ocean areas outside individual nations’ 200-mile
zones would be “high seas,” because these pockets “are not included in
the exclusive economic zone, in the territorial sea or in the internal waters
of a State, or in the archipelagic waters of an archipelagic State.”**® Arti-
cle 87 confirms the basic principle that the “high seas are open to all
States.”*** The freedoms enumerated, however, including the freedom to
fish, are subject to other states’ exercise of their freedom of the high
seas,™ Article 89 prohibits any nation from exercising sovereignty over
any part of the high seas,** but does not mention whether a regional
body may do so.

Article 64 requires both coastal and fishing nations to cooperate di-
rectly or through “appropriate international organizations.”*** Suck coop-
eration is required “with a view to ensuring conservation and promoting
the objective of optimum utilization of such species throughout the re-

*¢ G. Kragur, supra note 6, at 58. The negotiating texts produced after the 1975, 1976,
1977, 1978, 1979, and 1980 sessions of the United Nations Counference on the Law-of-the-Sea
reflect a general sense of agreement of participating nations concerning raost of the provi-
sions on fisheries. These informal texta as well as national viewpoints expressed during the
debates indicate the trend of emerging international law on fisheries issues. G. Kwigur,
supra note 6, at 58, The Fisheries Jurisdiction Case provides significant precedent for
treating the negotiating texts as at least emerging international law. The International
Court of Justice in that case referred to documents from earlier law-of-the-sea conferences
and subsequent practice of nations as “existing rules of international law.” [1974] L.C.J. at
22-23. These documents included the 1958 Genevs. Convention on the High Seas and resolu-
tions adopted at the 1958 and 1960 Conferences concerning preferential fishing rights for
coastal nations dependent upon coastal fisheries. fd. The International Court of Justice in
1974 did not look at the negotiating text es authoritative law because at that time the dis-
cussion had just begun, 7d. at 23. An international tribunal today might take these texts
much more seriously, particularly if the practices of fishing and coastal nations were begin-
ning to conform to the emerging language.

3¢ 1930 LOS Draft Convention, supra note 7, art. 56.

* Id. art. 87(1). See also Convention on Fishing and Conservation of the Living He-
sources of the High Seas, Apr. 29, 1958, 559 U.N.T.S. 286.

37 1980 LOS Draft Convention, supra nots 7, art. 87(2).

¥+ Id. art. §9.

= Id. art. 84(1).
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gion, both within and beyond the exclusive economic zone.”™* This goal
is urged somewhat weakly—“with a view to.” Nonetheless, it is stated in
terms that do have specific meaning if the data are adequate to evaluate
the impact of harvesting the highly migratory fish species. The organiza-
tion required under this Article logically should have the power to achieve
its goal, at least in any situation affecting nations that will have ratified
the Law-of-the-Sea treaty. If all relevant nations have ratified the treaty,
the fishery organization would effectively be able to exercise jurisdiction
over the migrating fish while they are traveling through the high seas.

Freedom of fishing is also subject to the conditions set out in Section 2
of Part VII on the High Seas titled “Management and Conservation of
the Living Resources of the High Seas.”?®* Under this section, the right to
fish on the high seas is subject to other treaties as well as the rights,
duties, and interests of coastal nations, including those of Article 64.%*

Article 118 extends the cooperation requirement of Article 64 to na-
tions fishing for identical resources, such as for highly migratory species,
“in the areas of the high seas.”™*® Article 119 provides for all states con-
cerned to adopt conservation measures to maintain harvested species in
the high seas at levels that can produce the maximum sustainable yield
(qualified by the special requirements of developing countries).?** Fur-
ther, they must exchange and contribute scientific information and other
data relevant to the conservation of fish stocks.®®

Taken together, these articles suggest that any nation can fish on the

¥e Id (emphasis added).
sa Jd pt. VIL § 2
us Jd. art. 116.
843 jd art. 118 (emphasis added).
M4 See g.g., text accompanying note 242 supra.
1 1080 LOS Draft Convention, supra note 7, art. 119 states:
Conservation of the luving resources of the high seas.
1. In determining the allowable catch and establishing other conservation measures
for the living resources in the high seas, States shall:
{a) Adopi measares which are designed, on the best scientific evidence availa-
ble to the States concerned, to maintain or restore populations of harvested
species at levels which can produce the maximum sustainable yield, as quali-
fied by relevant environmental and economic factors, including the special re-
quirements of developing countries, and taking inte account fishing patterns,
the interdependence of stocks and any generally recommended subregional, re-
gional or global minimum standards;
(b) Take into consideration the effects on apecies associated with or dependent
upon harvested species with a view to maintaining or restoring populations of
such associated or dependent species above levels at which their reproduction
may hecome seriously threatened.
9. Availabie scientific information, catch and fishing effort statistics, and other data
relevant to the conservation of fish stocks shall be contributed and exchanged on a
regular basis through subregional, regional and globel organizations where aAppropri-
ate and with participation by ali States concerned.
1, States concerned shall ensure that conservation measures and their implementa-
tion do not discriminate in form or in fact sgainst the fishermen of any State.
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high seas, including the pockets in the South Pacific region, providing
that all nations fishing for similar species, including the highly migratory
species, in the same area of the high seas (such as within one’ pocket)
cooperate with each other in the management and conservation of such
species. A further obligation is placed on those nations also fishing for
highly migratory species in the exclusive economic zones of other nations
to cooperate with the coastal states in adopting conservation measures.

Under the 1980 LOS Draft Convention, the SPFFA could not exclude
any distant water fishing nation from fishing within these pockets of high
seas, unless that nation failed to cooperate with the Forum nations' man-
agement and conservation efforts. The text does not offer any specific gui-
dance on how to apportion limited resources on the high seas, but it does
require that the conservation measures that are adopted “not discrimi-
nate in form or in fact against the fishermen of any State.”* Thus, the
SPFFA probably could not unilaterally adopt measures that would ad-
versely affect only non-Forum nations, and would be required to negoti-
ate conservation measures with non-Forum nations that fish in the high
seas areas. Once such negotiations begin, arrangements similar to the re-
gional fishing commissions discussed previously might be established, in-
cluding licensing arrangements and fee requirements. Only an organiza-
tion open to all, however, would be authorized to set such fees.

Article 119(1) (a) of the 1980 LOS Draft Convention states that conser-
vation measures are to be adopted with reference to the “special require-
ments of developing countries.”*” The exact benefits that this provision
will afford to the South Pacific nations are unclear, but the language does
imply that developing nations can claim preferences with regard to lim-
ited resources.

¢. The International Whaling Commission (IWC)

The IWC has a management program that governs its members’ activi-
ties on the high seas as well as in the fishing zones of member nations.*
Most major whaling nations belong to the IWC, and it has slowly been
able to establish more restrictive quotas on its members. Whaling does
take place outside the IWC framework,*** however, and non-IWC whaling
poses a threat to certain stocks.** The IWC has regulated whaling on the
high seas only to the extent that member nations’ vessels have been in-
volved, and it has had to induce non-members to join before it could im-
pose regulations on their activities. The IWC does not, therefore, provide
a precedent for the proposition that a management organization can re-

** Id. art. 119(3).

*? Id. art. 119(1)(a).

1% See text accompanying notes 159-85 supra

** Josern (1979), supra note 5, at 122; Scarff, supra note 180, 2t 598.
0 Scarfl, suprs note 160, at 508,
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strict activities of unconsenting nations on the high seas.

d. Tunao management in the eastern Pacific Ocean

The IATTC is an example of a fisheries management organization
whose members agree to take joint and individual action to maintain fish
populations at proper levels on the high seas. In the IATTC’s case, the
focus is on the high seas area adjacent to the national fisheries zones off
the west coast of South America.?® Member nations have agreed to estab-
lish annual catch quotas and special catch allocations for yellowfin tuna®?
that apply to their fishing fleets on the high seas. In the years since the
establishment of the IATTC in 1950, all the Latin American members
have claimed 200-mile zones, thus réducing the size of the high seas area
involved. Nonetheless, parts of the high seas are still subject to regulation
under the JATTC Convention.*®? '

e. Conclusion
Taken together, these international precedents suggest that:

(1) all nations fishing within the pockets of high seas in the South
Pacific region and all countries in the region should cooperate to-
gether to establish conservation and management measures;

{2) developing coastal nations in the region may be able to receive
special benefits based on their particular needs;

(3) under the regime that would be established under the 1930
LOS Draft Convention, nations not willing to cooperate in the estab-
lishment of management and conservation measures could be pro-
hibited from fishing within the pockets of high seas in the region;

(4) otherwise, regulations governing fishing on the high seas can-
not discriminate against the citizens of any nation;

(5) nations may have a claim for a preference in allocation based
on traditional fishing patterns if related to a bona fide economic
need; and

(6) a regional organization not open to all interested nations
would not have the power to set license fees or allocate limited
stocks in the high seas areas.

= Qe IATTC Convention, supra note 80, arts, II{§), 1L
3 W, Bayuier, supra note 80, at 24,
3 See Figure 3 at note 90 supra.
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1V. ManacinGg THE HicHLY Mtcmfrbm SPECIES
A. The Alternative Models Available in the Pacific

Several experts have suggested strategies to manage highly migratory
species in the South Pacific region. Although these experts differ in ap-
proach, they agree that any effective management scheme must include
all nations participating in the fisheries, and should give considerably
more strength to the regional organization than has been given to the
SPFFA.

R. E. Kearney proposes a multiphase approach to the development of a
fisheries body designed to ensure that the fish stocks are maintained at
the maximum sustainable yield and also to give the Forum natiens con-
trol over the development of their fisheries.** In Phase I, membership of
the proposed agency would include all countries and territories of the re-
gion; island members of the South Pacific Commission?*® as well as the
Forum nations would be encouraged to participate. A small team of biolo-
gists and economists would be responsible for the compilation of relevant
data, and the continued study of the fisheries as they developed. In addi-
tion, this advisory group would submit interim management and develop-
ment proposals to the member governments.

In Phase II, membership would be expanded to nations fishing in the
region plus all resource adjacent nations (the Asian coastal nations of the
western Pacific, particularly Indonesia and the Philippines). This phase
would involve implementing the management licensing procedures recom-
mended by the agency during Phase I, upon the members’ consent. A
much larger research and administrative staff would be needed because of
the increase in membership, and the agency’s additional functions. After
Phase II, a final phase would incorporate a surveillance network that
could more than double the agency's operating costs.

G. Kent agrees that a new fisheries agency should he initially limited
although he rejects the multiphase approach.®® Under his scheme, the
agency’s scope of authority to manage the fisheries would be narrowly
timited, but where it did have authority, its powers would be strong.
Thus, in the area of conservation, individual nations might retgin the au-
thority to manage fish stocks off their coast, but the agency would be
empowered to intervene if a nation permitted sustained overexploitation,
or otherwise abused its powers. If the new agency proved successful, its
scope of authority could be expanded.

The Papua New Guinea government,*” along with othars,>® has pro-

3¢ Kearney (1977), supra note 2, at 26-28,

% See note 9 supra.

s . KenT, supra note 12, at 161-64,

37 Letter from Jacob Lemeki, Acting Minister for Foreign Affairs and Trade of Papua
New Guinea to Congressman John Breaux, Chairan, House and Merchant Marine Sub-
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posed a two-tiered system of management over highly migratory species
in the South Pacific. The Forum countries would exclusively comprise
one agency, much like the SPFFA, but membership in the second agency
would be open to other interested countries. The larger agency’s functions
would be limited to research, development, and recommendations of mea-
sures for conservation and optimum utilization of the stocks. It would
have little actual management suthority and no regulatory powers. The
larger agency would report to the smaller agency, and act as ifs research
and development arm. Assuming agreement by all members, the limited
membership agency would determine common terms of access, fees, li-
censes, and taxes; set overall and national catch quotas if needed; redis-
tribute revenue; and direct surveillance. The area covered by the regional
agency would include the pockets of high seas enclosed by the exclusive
economic zones of Forum nations. Distant water fishing vessels would be
required to purchase a license and to pay a fee based on the amount of
fish harvested from each nation’s exclusive economic zone. This license
would allow a vessel to fish anywhere within the region, subject to the
laws and regulations of each coastal nation. Members could restrict fish-
ing within their respective zones to a class of vessels, to certain areas, to
certain species, or to certain nations. As a condition to licensing, all dis-
tant water fishing nations would carry a transmitter which would auto-
matically give the daily location and name of the vessels via satellite to a
regional control center. Further, each vessel would be required to fill out
a daily log to be sent to the agency. This data would then be checked
against data relayed to the control center by satellite.

Experts agree as to the advantages of having a strong fishing agency
with actual management powers as opposed io an advisory agency such as
the SPFFA as presently constituted. However, the legal issue still remains
as to whether this type of management scheme complies with the require-
ments of the emerging relevant international law. A related question per-
tains to the type of regional organization United States law requires. This
latter question is important because United States participation in the
licensing negotiations for fishing rights in the South Pacific region could
benefit Forum members significantly. The next sections will analyze the
legal requirements for a new regional fisheries organization under United
States legislation, and under the 1980 LOS Draft Convention.

committee on Fisheries, Congress of the United States (May 8, 1980) [hereinafter cited as
Breaux Lettar].

se¢ Hawkins, Fishertes: One For the Forum—One For Everybody, Pac. Isuanps MonriLy,
July, 1979, at 83; T. Friend, An Economist’s Perspective on the Need for a Stronger Forum
Fisheries Agency in the Southwest Pacific 32-63 (Unpublished paper for the Food Project,
Resource Systems Institute, East-West Center) (1980) [hereinafter cited as Friend.]; Wilson
Letter, supra note 35.
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B. The United States Fishery Conservation end Management Act of
1976 ’

The United States Fishery Conservation and Management Act of 1976
(FCMA)*** is important to the Forum nations for three reasons. First, hy
not complying with United States law, the South Pacific nations could
inhibit, rather than encourage United States participation in their
fisheries. Second, by reaching an agreement with the United States on the
issue of highly migratory species, the Forum nations could avoid conflict
with the United States and the economic retaliation provided for by the
FCMA. Finally, the FCMA provides st least one country’s view on the
meaning of “conservation and managernent,” terms which neither the
SPFFA Convention nor the 1980 LOS Draft Convention define.

The FCMA prohibits the importation of fish and fish products into the
United States from any nation that seizes a United States vessel beyond
its territorial sea under a jurisdictional claim not recognized by the
United States.* It also prohibits the United States from recognizing a
fishing zone claimed by any country that “fails to recognize and accept
that highly migratory species are to be managed by applicable interna-
tional fishery agreements.”*** The FCMA defines “highly migratory spe-
~ cies” as tuna,*** and defines “international fishery agreement” as a fishing
agreement, convention or treaty to which the United States is a party.2s
The FCMA does not define the term “manage.” However, the term “con-
servation and management” is defined as all rules, regulations, and other
measures required to maintain or restore any fishery resource, and assure
that fishery resources can be taken on a continuing basis with options
available for future uses of these resources.®* The exact duties of the re-
gional or international agency are left open by the FCMA, but the defini-
tion of management and conservation is broad enough to include all those
duties required to manage the fish stocks in such a way as to ensure their
continued supply for a variety of uses. Missing from the definition, how-
ever, is the requirement that fish stocks be managed so as to ensure maxi-
mum or optimal economic returns.

A tuna fishery agreement for the South Pacific region would thus sat-
isfy the requirements of the FCMA if the United States were a party to
the agreement and the organization established by the agreement were
given the management and conservation powers needed to maintain tuna
stocks and assure their continued supply for a variety of uses.

The two-tiered agency approach may not satisfy the FCMA’s literal re-

** 16 U.8.C. §§ 1801-1882 (1976). See also text accompanying notes 52-57 supre.
" 16 U.S.C. § 1825 (1976). See note 52 supra.

16 U.S.C. § 1822 (1976).

=116 U.S.C. § 1803(14) (1976).

™16 US.C. § 1803(15) (1976).

=16 U.S.C. § 1802(2) (1976).
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guirements because the organization to which the United States would
belong would be only an advisory boedy with no rule-making powers.
Three reasons exist, however, why the United States might be willing to
accept such a management scheme for highly migratory species, and thus
loosely interpret the FCMA. First, the broad based agency would have
advisory power with respect to conservation of the tuna resources. Sec-
ond, the FCMA does not explicitly state that tuna management by inter-
national agreement must include such regulations as fee schedules, na-
tional quotas, and surveillance and enforcement regulations. Finally, and
perhaps most important, such an agency would satisfy the United States’
concern that all nations participating in the region’s fisheries cooperate,
at least to the extent of ensuring the conservation of the highly migratory
resqgurces.

C. The Third United Nations Law-of-the-Sea Conference and
Emerging International Low

The most crucial concern of the SPFFA with regard to the Law-of-the-
Sea treaty that now appears to be reaching final form is the power of the
‘agency in relation to its member nations and to the non-member nations,
that is, the extent to which members of the SPFFA would have to recog-
nize the regulatory power of an open-membership organization to manage
and conserve the highly migratory species. More specifically, to what ex-
tent must the SPFFA members share their power and duties concerning
the highly migratory species with the distant water fishing nations?

It must be remembered that notwithstanding the SPFFA’s significance
in being the first regional fisheries organization in the South Pacific, the
Forum nations intended it to be merely advisory. Its convention granta
the SPFFA only limited duties, for example, to collect data and provide
 advice and assistance to member nations upon their request.*®® The
SPFFA Convention®® reserves ultimate management and conservation
responsibilities over living marine resources within the 200-mile zones, in-
cluding the highly migratory species, to the individual coastal nations.**’
Moreover, as previously established, because of its limited membership,
the SPFFA does not fulfill the mandate of Article 64 of the 1980 LOS
Dreft Convention for a broad based fisheries agency.*** How would the
SPFFA operate under the 1980 LOS Draft Convention?

The 1980 LOS Draft Convention is ambiguous on how the highly mi-
gratory species should be regulated within individual nations’ 200-mile
zones. Article 64 of the 1980 LOS Draft Convention states that coastal

e SPFFA Convention, supra note 10, art. V1L

I Omitted.

7 SPFFA Convention, supra note 10, art. LIEI1).
1 Sea text accompanying notes 7 & 216-253 supra.
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nations and nations fishing for highly migratory species shall cooperate in
the conservation and promotion of optimum utilization of such species.®®
On the other hand, Article 56 gives to the coastal nation sovereign rights
over the natural resources within its exclusive economic zone.’™ These
sovereign rights include the power to conserve and manage the living re-
sources. The article makes no exeeption for highly migratory species. Fur-
ther, Article 61 directs the coastal nation to determine the allowable
catch of the living marine resources within its exclusive economic zone®™
and to maintain each species at the marimum sustainable yield.?”* Article
62 requires coastal nations to promote the optimum utilization of the liv-
ing resources within their exclusive economic zone?® and to allocate the
“surplus” catch to other nations.*™ This latter article also permits the
coastal nation to establish regulations relating to licensing, catch quotas,
and enforcement procedures.?™

Given the unqualified language of Articles 56, 61, and 62, the degree of
management authority that Article 64 gives to a regional agency over
highly migratory species and the exact role of such an organization re-
mains ambiguous. The negotiating history of the Third United Nations
Law-of-the-Sea Conference (UNCLOS III) sheds some light on these
issues,

1. Pre-Caracas Discussion

During the negotiations in the early 1970’ the United States opposed
extending exclusive fishing zones to 200 miles, and submitted a draft arti-
cle giving coastal nations jurisdiction over coastal species to the full ex-
tent of their migratory range.”* However, it also suggested that highly
migratory species be managed by an international or regional organiza-
tion.*”” Japan and Russia also opposed the 200-mile zone idea but called

™* See tert accompanying note 7 supra.

70 1980 LOS Draft Convention, supra note 7, art, 56(1).

M Jd. art. 61(1).

M Id. art. 61(3).

14, art. 62(1).

¥ Id. ert. 62(2).

1 Id. art. 62(4).

™ Draft Article on the Breadth of the Territorial Sea, Straits, and Fisheries, Submitted
to Sub-Committee II by the United States of America. U.N. Doc. A/AC.138/SC.II/L 4 {Aug.
3, 1971). G. KNIGHT, supra note 6, at 58-59; Hollick, United States Qcean Politics, 10 San
Dngco L. Rev. 467, 480 (1973). See olyo Stevenson & Oxman, The Preparations for the
Low-of-the-Sea Conference, 68 Am. J. InT't L. 1, 14 n.45, 20-22 (1974) [hereinafter cited as
Preparations for LOS] for a discussion on and cites to the draft fisheries articles submitted
to the Seabed Committee by the Union of Soviet Socialist Hepublies; Japan; the United
States; Australia and New Zealand; Bulgaria, Czechoslovakia, Hungary, Poland, and the
Union of Soviet Socialist Republics; Canada; Indie, Kenya, Madagascar, Senegal, and Sri
Lanka; Ecuador, Panama, Pery, and Zsire.

¥ Preparations for LOS, supra note 276, at 21.
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for offshore preferential fishing rights for developing countries.*™ How-
ever, Japan and Russia would not have extended preferential fishing
rights to highly migratory species. Other delegations remained virtually
silent on the issue'™ and the effect of other proposals is unclear.®

. During the early negotiations, many nations did stress the heed to con-
tinue international and regional fishery commissions.”® Every com-
prehensive fisheries proposal referred to international fishery arrange-
ments in either permissive or mandatory language,*® and delegates spoke
in favor of the continuation of such commissions. Norway’s representa-
tive, Jen Evensen, although unwilling to commit his country to any spe-
cific proposal, spoke for many others present when he stressed that it was
“necessary to strengthen the scope and powers of international and re-
gional fisheries organizations with respect to the conservation of the living
resources of the sea, the management and allocation of fisheries and the
settlement of the disputes,”*

2. The Caracas Session (1974)

During the Caracas Session of the Conference, over 100 nations spoke
in favor of a 200-mile exclusive economic zone,** and a strong consensus
began to emerge on this concept. Advocates of the 200-mile zone dis-
agreed, however, on many important issues, notably on the role of re-
gional and international organizations in fisheries management and on
special provisions for highly migratory species.**

The Second Committee of the Conference summarized the major
themes emerging from proposals submitted to the Seabed Committee,
and produced the “Main Trends” working paper.?® This paper outlined
two alternative positions with specific and detailed provisions on the
functions and powers of regional organizations to manage highly migra-
tory species. “Formula A”, based in part on the United States propos-
als,**" would have allowed coastal nations to regulate fishing for highly
migratory species within their fishing zones, but only in accordance with

s . Knigat supre note 6, at 59-60; Gutieridge, The UN. and the Law of the Sea, in
New DIRECTIONS N THE Law or THE Sea 322 (P. Churchill, K. Simmonds, J. Welch eds.
1973) [hereinafter cited as Gutteridgel; Preparations for LO8, supra note 276, at 21.

s Preparations for LOS, supra note 275, at 23. ’

1o Id. at 22

=1 13 at 20; Gutteridge, supra note 278, at 322-23.

31 Dreparations for LOS, supra note 276, at 20

s (I N. Doc, A/AC.133/SC.IL/SR.33-47 (Nov. 29, 1972).

¢ Grevensen & Oxman, The Third United Nations Conference on the Law-of-the-Sea:
The 1974 Caracas Session, 9 As. J. InT'L L. 1, 16 (1975) (hereinafter cited as Caracas
Session}; Taft, supro note 12, at 113.

2 Taft suprc note 12, at 113,

= [JN. Doc. A/Conf.62/C.2/WP.1 (Oct. 15, 1974).

i {J.N. Doc. A/Conf62/C.3/L.4T {Aug. B, 1974), Art. 19.
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regulations established by the appropriate regional or international orga-
nizations.*®® The organizations would have had the responsibility for set-
ting catch quotas, other conservation measures, and fees. All coastal na-
tions in the region and any other country whose nationals fished for
highly migratory species would participate.®*

“Formula B” was based on a draft submitted by Australia and New
Zealand.™® This formula also proposed that highly migratory species be
managed by regional or international organizations, but it differed from
“Formula A” in one major respect. The Director-General of the Food and
Agriculture Organization {FAQ) was to decide, upon request by a coastal
or distant water fishing nation, whether the highly migratory species of a
region required the establishment of a regional agency.*® The FAO Direc-
tor-General was also to be responsible for designating the members of the
organization.

3. The 1975 Geneva Session

By the time the Geneva session began, the highly migratory species is-
sue had become so contentious that no agreement could be reached.*®
The issue was raised by the “Evensen Group,” forty nations representing
all regions that met informally under the leadership of Jen Evensen of
Norway.* Article 12 of the Evensen Group draft represented a final at-
tempt by the United States and the Union of Soviet Socialist Republics
to develop a compromise whereby the coastal nation could regulate fish-
ing for highly migratory species within its 200-mile zone, but cooperate
with others through an international organization.*® The proposed organ-
ization would have set the fishing standards and would have made recom-
mendations to ensure conservation and optimum utilization, including
recommendations concerning catch and allocation, permits, & uniform fee
system, end penalties.?®® The organization itself would have decided
which regulations were to be binding on member nations, and which were

** U.N. Doc. A/Conf.52/C.2/WP.1 (Oct. 15, 1974), Provision 112, Formulas A,

» rd

% IN. Doc. A/Conf62/C.2/L.57 Rev. 1 {Aug, 13, 1974).

** U.N. Doc. A/Conf.62/C.2/WP.1 (Oct. 15, 1974), Provision 112, Formula B.

193 Id

™ STAFY OF SUBCOMMITTEE ON MINERALS, MATERIALS, AND FuELS, SENATE COMMITTEE ON
InTERIGR AND InsULAR AFPAIRS, STATUS REPORT ON THE LAw-OF-THE-SEa CONFERENCE, 94th
Cong., 18t Sess., pt. 3, at 1236 (1975) [hereinafter cited as Status Ree. on LOS); Stevensen
& Oxman, The Third United Nations Conference on the Law of the Sea: The Geneva Ses-
sion, 69 Am. T Drr'u L. 783, 779 n.32 {1975).

*™ Status Ree, on LOS, supre note 203, at 1218,

#2 Miles, An Interpretation of the Geneva Proceedings, Part I, 3 Ocean Dev. & InT'L
L. 303, 309-10 (1976).

== I, at 331-32.
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to be merely advisory.?* The proposed article would have protected
coastal nations by requiring a two-thirds majority vote, including the
votes of all coastal nations present** to adopt any regulation or
recommendation. )

Few nations liked the proposed article. The Japanese, the Group of
77, and their allies all argued strongly against it.**® Consequently, dur-
ing their last meeting, the Evensen Group withdrew the proposal and left
the article on highly migratory species blank.

4. After the 1975 (7eneva Session

At the close of the Geneva Seasion, the Conference produced the Infor-
mal Single Negotiating Text (ISN'T) to serve as a basis for future negotia-
tions. The provision on highly migratory species (Article 53) is identical
to Article 64 of later negotiating texts including the 1980 LOS Draft Con-
vention.** The United States, pressured by the powerful tuna industry,
still sought to amend the article at the New York session in 1980 to give
regional fisheries commissions explicit and detailed management and con-
servation powers over highly migratory species.®® The revised version of
the text produced after this session, however, contained no changes re-
garding highly migratory species.*® In short, the 1980 LOS Draft Conven-
tion’s uncertain treatment of the highly migratory species issue repre-
sents a major disagreement by the participants.

5. Manoagement of Highly Migratory Species Under Emerging Inter-
natione! Law

Clearly the highly migratory species controversy remains unsettled.
“The extent to which coastal nations must share or coordinate conserva-
tion and management authority with a regional organization is still open
for debate. Some experts argue that the 1980 LOS Draft Convention
places no restrictions whatsoever on the coastal nation to manage tuna
within its own exclusive economic zone. One writer,*** for example, has
asserted that the governing article

w» Searus Her on LOS, supra note 293, at 1237,

" Miles, supra note 295, at 331-32.

» The Group of 77 conaists of & large number of mostly under-developed countries.

00 Miles, supra note 285, st 310.

01 e 1980 LO3 Dreft Convention, supre note 7, art. 64,

391 Interview with Choon-Ho Park, Research Associate, East-West Center, in Honolulu
(March 5, 1980).

s 1830 LOS Draft Convention, supre note 7, art. 84,

1+ Inierview with Dr. Gary Knight, Campanile Professar of Marine Resources Law, Loui-
siana State University Law Center (March 6, 1980).
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merely requests the coastal state and states whose pations fish for tuna to
ceoperate on their conservation and optimum utilization either directly or
through appropriate international organizations. Where these do not exist,
the parties are requested to cooperate to establish them. There are again no
testrictions on the authority of the coastal state to regulate tuna fisheries
occurring within the Exclusive Economic Zone.*®*

Others have argued that Article 64 does not represent a consensus be-
cause no agreement could ever be reached in the Evensen Group on pro-
visions for highly migratory species.®®® Coastal nations could also legiti-
mately contend that a regional fisheries agency need not be given actual
management and conservation duties because during the Law-of-the-Sea
negotiations only the United States and a few other nations supported
such proposals.

The language of Article 64 and the negotiating history of UNCLOS HI
present another side to the highly migratory species controversy which
tends to refute the notion that the 1980 LOS Draft Convention places no
restrictions on the coastal nation to manage tuna within its 200-mile zone.
First, the language of Article 64 is cast in mandatory terms. Article 64
states that coastal nations and distant water fishing nations shall cooper-
ate directly or through appropriate international organizations in the con-
servation of highly migratory species and shall cooperate to establish ap-
propriate international organizations in regions where none exist.®?
Second, a coastal nation is not given unfettered discretion over living
marine resources within its exclusive economic zone. Article 58, for exam-
ple, directs the coastal nation, in exercising its rights in the exclusive eco-
nomic zone, to “have due regard to the rights and duties of other States”
and to “act in a manner compatible with the provisicns of the present
Convention.”**® The mandate of Article 61—to ensure the “conservation
of the living resources"*®—reflects one of the major goals of UNCLOS
II. Biologists agree that the conservation of highly migratory species will
be possible only with the cooperation of all nations in whose waters the
species travel or spawn and all distant water fishing nations.*** Third,
throughout the negotiations of UNCLOS II1, nations recognized the need
for strengthening or at least continuing international and regional fishery
organizations.®™! Finally, the “practice of nations” throughout the world
(at least until very recent years) would counter the argument that a
coastal nation may manage highly migratory species within its exclusive

205 Miles, supra note 2835, et 310 {emphasia added).

% Srarus Ree. on LOS, supra note 293, at 1204.

¥ 1980 LOS Draft Convention, supre note 7, art. 64(1).

= Jd. art. 56{2).

o fd. art, 61.

*® See Josern (1979), supra note 6; Kearney (1.977), supra note 2; S. Sarna & V. Norton,
supra note . See also text accompanying notes 4-6, 18 supra.

™ See {ext accompanying notes 281-92 supra.
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economic zone without restriction.®®® Since 1966, coastal nations border-
ing the eastern Pacific Ocean, for example, have delegated various conser-
vation and mangement powers to the JATTC, such as setting the total
allowable catch and the fishing season for yellowfin tuna.*** The new tuna
agreement for the eastern Pacific currently being negotiated may grant
the regional agency additional management duties, including the alloca-
tion of national quotas, the setting, collection, and redistribution of fees,
and the establishment of surveillance and enforcement regulations (al-
though the coastal nations are insisting on greater rights over the re-
sources adjacent to their shores).*"

Based on the language of Article 64 and other articles of the 1980 LOS
Draft Convention, on the negotiating history of UNCLOS III, and on the
somewhat ambigucus “practice of nations,” emerging international law
arguably requires, at a minimum that a broad-based regional fisheries
agency be established whose membership includes the coastal nations and
island territories of the South Pacific region, other nations in whose wa-
ters highly migratory species travel or spawn and distant water fishing
nations. Further, a certain degree of cooperation is required from the
member nations fo ensure the conservation of highly migratory species.

A two-tiered management plan, as outlined above,® would seem to
comply with emerging international law. Most important, the broad-
based body would satisfy the requirement that membership be open to all
states concerned. Moreover, cooperation among members to ensure con-
servation of the highly migratory species would be achieved at least to the
extent that this open-membership body weuld be empowered to perform
necessary scientific studies and to recommend conservation measures,
such as catch quotas, for any species requiring such regulation. The lim-
ited membership body would further ensure the conservation of the high-
ly migratory species for two reasons. First, the Forum nations would be
required to cooperate among themselves to carry out such management
duties as issuing licenses, setting, collecting, and redistributing fees, de-
termining common terms of access, setting catch quotas, and establishing
surveillance snd enforcement regulations. Second, the Forum nations
would cooperate with the larger membership body at least to the extent
that they would take into account this bcedy’s recommendations on the
conservation of highly migratory species.

1F See text accompanying notes 221-33 supra.
13 See text accompanying notes 89-90 supro.

1+ Qee text accompanying notes 111-28 supra.
1 Qee text accompanying notes 257-58 supra.
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D, Benefits of a Strong Regional Agency and of the Two-Tiered
Approcch to Fisheries Management in the South Pacific Region

The stated concern of the nations comprising the South Pacific Forum,
to “secure the maximum benefits from the living marine resources of the
region,”*** will require a common approach to fisheries management and
conservation through a strong regional fisheries agency. Such an agency
should be delegated specific duties, including broadly based research and,
as agreed upon by the member nations, common terms of access, licens-
ing, revenue collection and redistribution, surveillance, and conservation
regulations. The Forum nations could create such an agency by strength-
ening and expanding the SPFFA’s responsibilities. At the same time, co-
operation by foreign fishing nations and non-Forum resource adjacent na-
tions could be gained through including them in a second, broadly based
agency. This greater cooperation is one of the chief benefits of the two-
tiered system. Other advantages of a strong regional fisheries agency and
the two-tiered approach are discussed below.

1. Conservation and Research

The highly migratory nature of the resources, the variability in catch,
and the mobility of the fishing fleets have convinced biologists that
fisheries magnagement in the South Pacific requires a regional ap-
proach.®'? Although the SPFFA has set up a small research body,*® all
the nations participating in the fisheries are not currently included, and a
non-member fishing nation that refused to cooperate in monitoring a spe-
cies could make the agency’s work pointless.”* A broadly based regional
agency could play a vital role in providing resource assessment and analy-
sis over the entire range of any species both within the region and on the
high seas.

Experts bave pointed out that future development and management
strategies will be directed towards optimizing socio-economic returns
from the harvest.**® Conservation of the skipjack species is unlikely to be
a significant issue in the near future because skipjack resources for the

¢ SPFFA Convention, supra note 10, preamble.

#7 See text accompanying notes 18-19 & 283-93 supra; SPF(77)13 (1977) supra note 21,
at Annex 2. Papua New Guinea Dep't of Primary Industry, Regional Management Pro-
gramme, Discuseion Paper on the SPFFA (no date) (received with Wilson Letter, supra
note 35, on Nov. 2, 1980) [hereinafter cited es PNG Discussion Paper}.

3% See toxt accompanying note 204 supra.

* Friend, supra note 258, at 58-59.

¢ Kearney (1879), supre note 16, at 58; Friend, supra note 258, at 34-40; SPC Secreta-
riat, Some Economic Aspects of the Development and Management of the Fisheries in the
Central and Western Pacific 3, 3-15, SPConf. 20/WP.14 (1980) [hereinafter cited as SPCon{.
20/WHh.14).
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Pacific region appear currently to be under-exploited.®* Monitoring the
species over their entire range will, however, continue to be an important
task in the event some species do require conservation.®** With the
perfection of purse-seining techmiques, for example, large-scale fishing
could result in the rapid depletion of a species.*®® In this regard, the
IATTC demonstrates the importance of research, for when it was shown
that yellowfin tuns had become overfished, the Commission initiated a
regulatory program for the conservation of yellowfin.’** Biologists do not
know what impact surface fishing will have on the resources of the larger
tuna species, particularly yellowfin and bigeye, and it is impossible to pre-
dict if the present yields of these species can he maintained.*®® Thus, in
order to be effective, the study and conservation of the highly migratory
species should involve all nations participating in the fisheries and all
nations with resources in the region through a broadly based agency.

2. Negotiations, Licensing, and Access

The member nations of the SPFFA could help to increase the benefits
from their resources by implementing common policies on access and li-
censing and presenting a united front for negotiations with the distant
water fishing nations.**® A strong power block could serve as a cartel,
drawing its power from its control over resources that others desired.**”
The present systerm, where nations negotiate individually with foreign
countries, encourages Forum nations to compete with each other to sell
fishing rights by lowering their fees, By preventing competitive undercut-
ting, the SPFFA could demand hetter terms in licensing foreign fishing
vessels, selling fish, and establishing joint ventures. In addition, the
Agency could increase the flow of benefits to the nations with smaller
fishery zones, thereby lessening the gap between rich and peor in the
region,*

Uniform, regional licensing would also solve a problem faced by the dis-
tant water fishing vessels. The fish they seek are highly migratory, mak-
ing it difficult for them to predict where concentrations of fish will be

" Keanngy (1979), supra note 16, at 58; Friend, supra note 258, at 35; Josers (1979},
supra note 6, at 12

3t Breaux Letier, supra note 257.

2 Priend, supra note 258, at 35,

1 See taxt mecompanying note 50 supra.

e Wesnwey (1979), supra note 16, at 5%; Friend, supra note 258, at 35-40.

3 Wrannzy (1979}, supre note 16, at 53-60; G. Kenrt, supra note 12, at 162; SPF{77)13,
supra note 21, at 3-6; SPFFA, The Economic Aspects of Fisheries Development and Man-
agement, SPConf. 20/WP.11 (1930).

37 (3, Kent, supra note 12, at 162; Friend, supra note 258, at 4; PNG Discussion Paper,
supra note 317

a0 (3, Kent, supra note 12, st 137-47.
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found,*® and accordingly, from which nations to buy licenses. Because
most fishing ventures already operate on small profit margins (5-10%),
vessels from distant water fishing nations may be unable to pay individ-
ual access fees to every nation in the region.®™ By offering access to the
region under the uniforrn conditions, the Forum nations would give
foreign fishing vessels the opportunity to range freely without concern for
national licenses and boundaries. Only when these veasels nperate effec-
tively and profitably can the region fully realize the economic benefit of
its fisheries resources.

3. Surveillance and Enforcement

Sericus problems exist in providing adequate surveillance and enforce-
ment for this vast region. A major concern at the twentieth South Pacific
Conference, held in October 1980 at Port Moresby, Papua New Guinea,
was the poachers from foreign countries.**' Experts have recognized that
conventional methods of policing by boats and airplanes are inadequate
because of the immense ocean area involved. They suggest the addition of
& satellite system.*® Such a system would clearly require regional cooper-
ation to share the high cost and avoid duplication of facilities.?® A re-
gional approach could also facilitate the enforcement of access fee pay-
ments, licensing, and conservation regulations.**

4. Summary

A two-tiered approach to fisheries management in the South Pacific re-
gion presents several distinct advantages. First, such a system complies
with both international and United States law., Further, including the dis-
tant-water fishing nations in a regional agency will encourage their partic-
ipation in the fisheries and their cooperation in research and conserva-
tien, Distant water fishing countries thar were members would be more
inclined to contribute aid and expertise to the SPFFA because the bene-
fits of having such an agency would also sccrue to them. Finally, the two-
tiered approach allows the island nations to retain control over their
fisheries resources.

For these reasons, a strong regional fishing agency with specific conser-
vation and management duties, combined with a broadly based agency

023 SPF(717)13 Annex, supra note 21, et 3-4; Kearnpy (1977), supra note 2, at 6; Friend,
supra note 258, at 12,

¢ Kearnzy (1979), supro note 16, at 53,

31 Honolulu Advertiser, Jan. 12, 1981, § A, at 6, col. 1.

2 Kearngy (1977), supra note 2, at 13; Friend, supra note 258, at 53-56.

*3 Friend, supra note 258, at 53-56. See also Christy, supra note 6, st 234-35.
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with research responsibilities, will help the Forum nations realize their
goal of maximizing yields and optimizing the socio-economic returns from
their ocean resources.

V. CONCLUSION ARD SUMMARY

From a biological perspective, highly migratory species should be man-
aged on a regional basis. Any management scheme should encompass the
entire range of these species and involve the participation of all nations
and territories whose waters these fish migrate through and spawn in, as
well as the participation of all foreign fishing nations. The actual manage-
ment of highly migratory tunas is plagued, however, with complex legal,
political, and operational problems. The South Pacific island countries re-
gard tuna temporarily in their fishing zones as their own property and
subject to each individual nation’s management, authority and control,
United States legislation requiring tuna to be managed by international
agreement clashes with the Forum countries’ stance on highly migratory
tuna. These United States laws have created significant tension between
the island nations and the United States. The successive negotiating texts
of UNCLQS III, including the 1980 Draft Convention, all recognize the
need for, and call for international and regional cooperation to ensure the
conservation and optimum use of highly migratory species. Simuitane-
ously, however, these negotiating texts also grant to the coastal nations
sovereign rights to exploit and manage the tunas within their exclusive
€ConoINic zZones. .

Certain principles have emerged from arrangements in other regions
and from the negotiating texts of UNCLGS III to reconcile the conflicting
interests and viewpoints. First, coastal nations should have a preference
in harvesting their living marine resources. They are obligated, however,
to share any fish surplus with other countries. A specific preference is
available to the developing nations in the region, though the contours of
this preference remain ambiguous. Nations that have traditionally fished
in the region or within a cosstal nation’s exclusive economic zone should
be allowed to continue to fish there if the coastal nation lacks the capac-
ity to harvest all of its fish. The 1980 Draft Convention and the 1974
Iceland Fisheries Case both recognize some limited historical fishing
rights of a non-coastal nation, particularly when that nation would expe-
rience economic dislocation or hardship if denied access to its traditional
fishing grounds.

Cooperation and negotiation to resolve disputes and ensure the conser-
vation of highly migratory tunas have also emerged as guiding principles.
Cooperation in the management of tuna is desirable between the Forum
nations and the foreign fishing powers, and among the island nations
themselves, both within the exclusive economic zones and on the high
seas. The Foram countries have recognized that effective cooperation will



. 1981] TUNA MANAGEMENT 59

require additional international machinery. The SPFFA may provide the
beginning of such cooperation, but greater cooperative efforts must
clearly be sought. An agency composed of the Forum countries, other na-
tions in whose waters the fish migrate or spawn, and distant water fishing
nations should be established in order to obtain adequate hiological data,
to provide sound management advice, and to resolve disputes and develop
a more active dialogue between the island nations and the foreign fishing
powers. The SPFFA is the start of cooperative efforts among the island
nations themselves. In order to secure the maximum benefits from their
vast ocean resources, however, the Forum nations need to establish a
fisheries body with broad regulatory menagement authority rather than
weak advisory duties.

A two-tiered management approach appeats to be a good strategy, at
least for now. The developing island nations will benefit from having a
forum where they can meet together to work out their own problems and
differences, assess their own needs, and control the development of their
fisheries. A second fisheries organization with a broad membership is
needed to provide overall management advice and to assist with surveil-
lance and enforcement. The enforcement and surveillance of tuna
fisheries in this vast ocean region will be costly and difficult. Forum na-
tions have already begun to experience problems with poachers from for-
eign countries. A regional agency with as much pooling of resources and
with as much cooperation as the political and economic circumstances of
the time permit, could help the island nations resolve their serious en-
forcement and surveillance dilemma.

The island communities of the South Pacific have already established
an excellent reputation for working together to develop regional organiza-
tions to meet their collective needs. They have also been able to maintain
good relations with the developed nations interested in the region. It
should not be difficult to create a two-tiered formula for tuna manage-
ment that will both preserve the community interests of the islands and
also promote sound management and conservation by all the nations har-
vesting the highly migratory species.
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Appendix A
SOUTH PACIFIC FORUM FISHERIES AGENCY
CONVENTION

THE GOVERNMENTS COMPRISING THE SQUTH PACIFIC
FORUM

Noting the Declaration on Law of the Sea and a Regional Fisheries
Agency adopted at the 8th Scuth Pacific Forum held in Port Moresby in
August 1977;

Recognising their common interest in the conservation and optimum
utilisation of the living marine resources of the South Pacific region and
in particular of the highly migratory species;

Desiring to promote regional co-operation and co-ordination in respect of
fisheries policies;

Bearing in mind recent developments in the law of the sea;

Concerned to secure the maximum benefits from the living marine re-
sources of the region for their peoples and for the region as a whole and
in particular the developing countries; and

Desiring to facilitate the collection, analysis, evaluation and dissemina-
tion of relevant statistical scientific and economic information about the
living marine resources of the region, and in particular the highly migra-
tory species;

HAVE AGREED AS FOLLOWS:

Article 1

Agency

1. There is hereby established a South Pacific Forum Fisheries Agency.
The Agency shall consist of a Forum Fisheries Committee and a
Secretariat.

3. The seat of the Agency shall be at Honiara, Solomon Islands.
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Article Il
Membership

Membership of the Agency shall be open to:

(2) members of the South Pacific Forum

(b) other states or territories in the region on the recommendation of
the Committee and with the approval of the Forum.

Article IIT
Recognition of Coastal States’ Rights

1. The Parties to this Convention recognise that the coastal state has
sovereign rights, for the purpose of exploring and exploiting, conserv-
ing and managing the living marine resources, including highly migra-
tory species, within its exclusive economic zone or fishing zone which
may extend 200 nautical miles from the haseline from which the
breadth of its territorial sea is measured.

2. Without prejudice to Paragraph (1) of this Article the Parties
recognise that effective co-operation for the conservation and opti-
roum utilisation of the highly migratory species of the region will re-
quire the establishment of additional international machinery to pro-
vide for co-operation between all coastal states in the region and all
states involved in the harvesting of such rescurces.

Article IV

1. The Committee shall hold a regular session at least once every year. A
special session shall be held at eny time at the request of at least four
Parties. The Committee shall endeavour to take decisions by
consensus.

2. Where consensus is not possible each Party shall have one vote and
decisions shall be taken hy a two-thirds majority of the parties pre-
senit and voting.

3. The Committee shall adopt such rules of procedure and other inter-
nal administrative regulations as it considers necessary.

4, The Committee may esatablish such sub-committees, including techni-
cal and budget sub-committees as il may consider necessary.

5. The South Pacific Bureau for Economic Co-operation (SPEC) may
participate in the work of the Committee. States, territories and other
international organisations may participate as observers in accor-
dance with such criteria as the Committee may determine.
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Article V
Functions of the Committee

The functions of the Committee shall be as follows:

{a) to provide detailed policy and administrative guidance and di-
rection to the Agency;

{b) to provide a forum for Parties to consult together on matters of
common concern in the field of fisheries;

{c) to carry out such other functions as may be necessary to give
effect to this Convention.

In particular the Committee shall promote intra-regional ce-ordina-

tion and co-operation in the following fields:

{a) harmonisation of policies with respect to fisheries management;

(b) co-operation in respect of relations with distant water fishing
countries;

(¢) co-operation in surveillance and enforcement;

(d) co-operation in respect of onshore fish processing;

{e) co-operation in marketing;

(f) co-operation in respect of access to the 200 mile zones of other
Parties.

Article VI
Director, Staff and Budget

The Committee shall appoint a Director of the agency on such condi-

tions as it may determine.

The Committee may appoint a Deputy Director of the Agency on

such conditions as it may determine.

The Director may appoint other staff in accordance with such rules

and on such conditions as the Committee may determine.

The Director shall submit to the Committee for approval:

(a) an annual report on the activities of the Agency for the preced-
ing yeat;

(b) a draft work programme and budget for the succeeding year.

The approved report, budget and work programme shall be submitted

to the Forum.

The budget shall be financed by contributions according to the shares

set out in tha Annex to this Convention. The Annex shall be subject

to review from time to time by the Committee.

The Committee shall adopt financial regulations for the administra-

tion of the finances of the Agency. Such regulations may authorise the

Agency to accept contributions from private or public sources.

All questions concerning the budget of the Agency, including contri-
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butions to the budget, shall be determined hy the Committee.

In advance of the Committee's approval of the budget, the Agency
shall be entitled to incur expenditure up to a limit not exceeding two-
thirds of the preceding year’s approved budgetary expenditure.

Article VII

Functions of the Agency

Subject to ‘direction by the Committee the Agency shall:

(a)
~{b)
(c)
(d)
()

(6

collect, analyse, evaluate and disseminate to Parties relevant statisti-
cal and biclogical information with respect to the living marine re-
sources of the region and in particular the highly migratory species;
coltect and disseminate to Parties relevant information concerning
management procedures, legislation and agreements adopted by
other countries both within and beyond the region;

collect and disseminate to Parties relevant information on prices,
shipping, processing and marketing of fish and fish products;
provide, on request, to any Party {echnical advice and information,
assistance in the development of fisheries policies and negotiations,
and assistance in the issue of licences, the collection of fees or in
matters pertaining to surveillance and enforcement;

seck to establish working arrangements with relevant regional and
international organisations, particularly the South Pacific Commis-
sion; and

undertake such other functions the Committee may decide.

Article VIIT
Legal Status, Privileges and Immunities

The Agency shall have legal personality and in particular the capacity
to contract, to acquire and dispose of movable and immovable prop-
erty and to sue and he sued.

The Agency shall be immune from suit and other legal process and its
premises, archives and property shall be inviolable.

Subject to approval by the Committee the Agency shall promptly
conclude an egreement with the Government of Solomon Islands pro-
viding for such privileges and immunities es may be necessary for the
proper discharge of the functions of the Agency.
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Article IX
Information

The Parties shall provide the Agency with available and appropriate

information including:

{a) catch and effort statistics in respect of fishing operations in waters
under their jurisdiction or conducted by vessels under their
jurisdiction;

(b} relevant laws, regulations and international agreements;

(c) relevant biological and statistical data; and

(d) action with respect to decisions taken by the Committee.

Article X
Signature, Accession, Entry into Force

1. This Convention shall be open for signature by members of the South
Pacific Forum.

2. This Convention is not subject to ratification and shall enter into
force 30 days following the eighth signature. Thereafter it shall enter
into force for any signing or acceding state thirty days after signature
or the receipt by the depositary of an instrument of accession.

3. This Convention shall be deposited with the Government of Solomon
Islands (herein referred to as the depesitary} who shall be responsible
for its registration with the United Nations.

4. States or territories admitted to membership of the Agency in accor-
dance with Article II{b) shall deposit an instrament of accession with
the depositary.

5. Reservations to this Convention shall not be permitted.

Article X1
Withdrawal and Amendment

1. Any Party may withdraw from this Convention by giving written no-
tice to the depositary. Withdrawal shall take effect one year after re-
ceipt of such notice.

2. Any Party may propose amendments to the Convention for consider-
ation by the Committee. The text of any amendment shall be adopted
by a unanimous decision. The Committee may determine the proce-
dures for the entry into force of amendments to this Convention.

IN WITNESS WHEREOF the undersigned, being duly authorised
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thereto by their respective Governments, have signed this Convention
Opened for signature at Honiara this 10th day of J}l!y, 1979.
For the Government of Australia:
For the Government of the Cook Islands:
Feor the Government of Fiji:
For the Government of Kiribati:
For the Government of Nauru:
For the Government of New Zealand:
For the Government of Niue:
For the Government of Papua New Guinea:
For the Government of Solomon Islands:
For the Government of Tonga:
For the Government of Tuvalu:
For the Government of Western Samoa:
ANNEX
The following are the shares to be contributed by Parties to the Con-

vention towards the budget of the Agency in accordance with Article
VI(6):

Australia .. ......... .. ... ... 1/3
Cook Islands. .. ......... . 0 ovriiiei . 1/30
FUi 1/30
Kiribati . .. ... .. 1/30
Nauru. . ... e 1/30
New Zealand .. . 1/3
iU . . e 1/30
Papua New Guinea............ .. ... ........... 1/30
Splomon Islands ......... ... . .. e 1/30
ONBA . . ..ot 1/30
PUvalU . . o e 1/30
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