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Introduction

One result of the long and intricate negotiations leading 10 the United
Nations Law of the Sca Treaty in late 1982 was a growing inlernational
consensus on a 12-nautical mile territorial sca. The United States refused
to sign the treaty and has held firm to its three-nautical mile territorial
sca. The prospect of an expanded territorial sca was, however, loft open
as a result of President Ronald Reapan's March 10, 1983, Proclamation of a
200-miile Exclusive Economic Zone for the United States. This pledge 1o
abide by all but the deep seabed mining terms at the trealy appeared Lo
leave open the prospect of harmonizing the United States’ territorial
boundaries with the 12-mile limit accepted by the majority of coastal
nations.

Contemplation of such an extension would include an assessment of the
implications for the relations between the states and the federal govern-
ment, particularly in terms of management responsibilities, allocation of
wealth, and international relations. To explore this issue, the Texas A&M
University Sea Grant Program and the Sea Grant Legal Network convened
a National Conference on the States and an Extended Territorial Sea in
San Antonio, Texas, on December 9-11, 1985. Marine law specialists and
representatives from state and federal agencies were invited to analyze
and speculate on the political and legal implications of extending the
United States' territorial sea from three 1o 12 miles. The goal was not to
defend the status quo, or to advocate an extension, but to compile and pre-
sent the legal, historical, scientific and political background required for
any future consideration of such a change. This volume provides the record
of the presentations made at that Conference.

Casey Jarmen Lauriston R. King
Sca Grant Legial Network Texas A&M University
Mississippi-Alabama Sca Grant Program

Sca Grant Consortium



The Law of the Sea Conference

and National Jurisdiction
Thomas A. Clingan, Jr.*

In the time available to me today, 1 wish o address the subject of
national lurwd:(lmn in the oceans, and how the 1982 Convention on lhe
Law of the Seal refleets changing attitudes with respect to coastal State?
jurisdiction. | will not address the question of how a coastal State, being a
federation of individual constituent units, could or should distribute the
benefits of increased jurisdiction between itself and those constituent units,
because much will be said on that subject in later presentations. My
purpose is to review the Law of the Sea Convention, in light of historical
developments, te provide a basis for examining modern Jaw with regard
to resource and non-resource management problems. With regard o re-
source jurisdiction, I shall bricfly discuss the treaty's codification of the
concept known as the Exclusive Economic Zone (EEZ), and the treatment
accorded to the continental shelf. As to non-resource questions, my major
emphasts will be placed on the protection and prescrvation of the marine
environment, and marine scientific research.

In evaluating what | am about to say, please keep in mind two impor-
tanl points. First, the Law of the Sea Convention is not yet in force, not
having received the required number of ratifications. Even if it were in
foree, the United Stales, not being a party to the treaty, could not claim
any benefits arising solely by reason of the treaty, although it would be
the beneficiary of any treaty provisions that could be said to represent
rules of customary international law. This is not to denigrate the
importance of the treaty provisions. The natare of the negotiating process
in the Third United Nations Law of the Sea Conference was such that all
rules contained in the treaty were designed to achieve consensus among the
more than 150 participants. To the extent that this process was successful,
the provisions of the treaty, except those relating to deep seabed mining,
clearly represent a global vicw of what rules would be desirable with
respect to occan usage, and thus will be influential in the international
community whether the treaty docs or does not enter into force. For that
reason, they are worth our attention.

Before addressing the issue of the exclusive economic zone, we should
turn our attention to the territorial sea, because it was the uncertainty
existing in international law with regard to the breadth of the territorial
sea that created pressures to convene the conference in the first place, and
it was these same pressures that operated within the conference to result
in the creation of the EEZ concept. In the early 1900's, evidence was

*Professor of Law, University of Miami



abundant to support the proposition that the mternationally accepled
limit to the territorial sca was three nautical miles.} As time passed,
however, this unanimity was croded because the major use of ocean space
was steadily shifting from trade and transportation-although these
remained important-to the exploration for and the extraction of the natur-
al resources, both living and non-living, on the seabeds and in the vertical
water column. A limit of threc nautical miles clearly favors marine
transport and the military uses of the oceans, but is insufficient with
regard to coastal State resource needs. Subsequent to World War [, LS.
technology had advanced to the point where the extraction of oil and gas
from submerged lands was feasible, and internal political pressures Lo
obtain federal protection for offshore extraction activities resulted in the
now famous Truman Proclamation on the continental shelf in 1945,
whereby the US. unilaterally declared that the continental shelf
contiguous to its coast appertained to the United States and was subject to
its junsdiction and control.

This proclamation did not indicate the eoxtent of the jurisdiction
claimed but the accompanying press relcase indicated that such control
could extend to a depth of at least 100 fathoms, or 600 feetd. As history
records, the US. procalamation was followed shortly by similar claims
clsewhered and these emerging claims created a pattern for the gencration
of a rule of customary inlernational law. As is well known, this law was
codified by the 1958 Geneva Convention.” But oil and gas was not the only
problem. As it was clear that these resources could not be managed by
restricting, coastal State jurisdiction to within a three-mile territorial sca
belt, it was equally clear that fisherics could likewise not be managed
rationatly or successfully within such a narrow margin. Claims to ex-
tended jurisdiction for fisheries management began to proliferate, most of
them extending only to an inadequate 12 nautical miles, but some States
sought to solve the problem in a more dircet way by extending their
territorial scas as far as 200 nautical miles.8 Truman's continental shelf
proclamation was used as a basis for justification for these extended
claims—whatis good for oilis good for fish,

The first and second United Nations Conferences on the Law of the Sca
were held in 1958 and 1960, respectively. In both conferences, the mari-
time powers, particularly the United States, sought to achieve agreement
on a narrow territorial sea, preferably three miles, but in no case more
than six.? They were, however, willing to concede increased fisheries juris-
diction to the coastal State over an additional, cqually narrow belt. This
effort failed in both instances because the package was just not adequate 10
solve the fisheries management problem. Claims to extended territorial
seas continued to proliferate, By 1965, the problem had become 50 worri-
some that suggestions were being made by the Soviets, and others, that it
was time to consider a third conference to once and for all fix the limits of
the territorial sca on a global basis. By this time, the number of nations
claiming at least a 12-mile territorial sca made this number negotiable. Tt
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was the view of the United States, however, that before agreement could
be reached on 12 nautical miles two important problems would have to be
addressod and solved. First, an extension of terriorial scas to 12 nautical
miles would have the effect of placing straits used for international navi-
gation that were 24 miles in width or less under coastal State jurisdic-
tion.10 Keep in mind that under a three-mile territorial seca, all those
more than six miles in width would have a high seas corridor in them,
through which ships and aircraft could pass unimpeded. The right of air-
craft to overfly these straits and the right to submerged transit would be
Jost if a 12-mile limit were to be adopted without further protections. Con-
sequently, the U.S. made its agreement to a 12-mile limit contingent upon
agreement on an acceptable regime of passage through international
straits. The second problem seen by the US. is that it could not conceive of
coastal State agreement to the package unless the fisheries problem were
successfully addressed. Since the 1960 conference made it cryvstal clear
that this problem could not be solved by manipulation of the limits to the
territorial sea, a new approach was required. The result of the search for
a new approach is the chapter contained in the LOS Convention regarding
the exclusive economic zone.

The EEZ concept is a compromise, very delicate in balance, that assigns
to coastal States sovereign rights over the living and noncliving resources
of the seabed and superjacent waters to a distance not to exceed 200 nau-
tical miles. It also gave to the coastal State specified jurisdictions sith
regard to the establishment of artificial islands, installations and struc-
tures, and with rc%ard to pollution control and the conduct of marine
scientific rescarch.ll At the same time, however, the maritime interests
were accommodated by preserving in this new zone the freedoms of naviga-
tion, of overflight, and of the laying of submarine cables and pipelines,
and of all internationally lawful uses of the sea related to those free-
doms.12 Thus, the area between 12 nautical miles and 200 nautical miles
from the coast represents a new legal construct. This area is not high scas,
because the coastal State may regulate resources in a way that it could not
before the agreement. Nor is the area a zone of national jurisdiction, as it
would be in the territorial sea. The zone has been referred to as sut geners,
meaning that it is unique in the law. The rules by which resource and non-
resource uses arc to be governed are spelled out in the treaty. The resources
of the seabed of the zone are governed by the same rules that had been
developed for the continental shelf.13 And while coastal States gained
major new concessions with regard to their ability to manage fish, these
concessions were qualified to assure that proper conservation measures
were followed, and to assure that to the cxtent that any coaslal State was
unable to fully utilize fishery resources in the EEZ, the surplus be made
available to others.!4 Likewise, treaty provisions circumscribed coastal
State powers with respect to pollution, marine scientific research, and
control over artificial islands, installations and structures.!? In sum, the re-
source problem was resolved in a way to maintain a relatively narrow ter-
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ntorial sea, and at the same time preserving the most critical high sea
rights with respect to navigation within the EEZ. This new concep
became a comerstone of the final treaty.

I now revert to the fact that the United States did not sign the treats
because of dissatisfaction with the provisions concerning deep scabed min
ing. So where does that leave us with respect to the state of the law
Were it not for one factor, it could be argued that as a non-party, the U.§
could claim no rights under the treaty. This is certainly true, providee
that the rights referred ta are created by the treaty and the treaty alone
One cannot claim the benefits of a contract without heing a party thereto
But during the lang course of the conference, many coastal States began ke
implement the cconomic zone provisions of the treaty through nationa
legislation or decree. This practice is so widespread that [ believe that i
would be futile to now argue that the principle (although perhaps not the
detailed rules) of coastal State jurisdiction over resources to a distance ol
200 nautical miles is now a rule of customary international law upor
which the US, may rely. This clearly is the belief of the administration
On March 10, 1983, the President of the United States, relying on custom-
ary law, issued a proclamation, claiming for the United States an exclu
sive cconomice zone extending to a distance of 200 nautical miles. In that
proclamatian he claimed for the United States precisely the same kinds
of jurisdiction provided for in the convention.!¢ The proclamation makes
clear that there would be no change in US. Folicy concerning the con-
tinental shelf, marine mammals or fisheries. L7 This proclamation has
brought only mild comment from other nations, and thus it appears thal
the right of the U.S. to rely on customary law in this regard has been recog-
nized. In documents accompanying the proclamation, it was made clear
that the US. did not intend to exercise any jurisdiction it may have over
scientific rescarch in its EEZ, although it would do so with regard to pollu-
tion to the extent of existing Iu.:g.;is]atinn.]8 in addition, these documents,
and this is dircctly of interest to this mecting, make clear that the US.
would not modify its claim of three nautical miles for the territorial
sca.1? It scems that the President bad the problems of federalism clearly
in mind.

The gencral acceptance of the US. claim resolves the rights, under
international Jaw, of the US. to the tiving and non-living respurces of the
continental shelf and the water superjacent thereto to a distance of 200
nautical miles. What can be said about the arca beyond? For that we turn
to continental shelf doctrine. This doctrine leads us only to conclusions
regarding the resources of the shelf itsclf, and naot to the living resources of
the water column, since the area beyond 200 miles remains high seas with
respect to the latter. The new convention accords to coastal States the
same rights to resources of the shelf as was accorded by the 1958 Geneva
Convention on the Continental Shelf.2! That convention accorded the
coastal State exclusive jurisdiction over the non-living resources of the
shelf, as well as over living resources of the sedentary species.22 The
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difference between the two conventions is reflected in the extent seawar
from the coast that this jurisdiction may be exercised. The 1958 conventior
was extremely ambiguous on this issue. The coastal State could oxercis
jurisdiction over the shelf "to a depth of 200 meters or, bevand that limil
to where the depth of the superjacent waters admits of the exploitation o
the natural resources of the said areas.” This combination of depth an
exploitability criteria provided no clear guidelines for identifying the
legal outer limit of the shelf. But in 1958 none was needed, It was no
anticipated that for the foresceable future exploitation in much deepe
waters would be either possible or desirable. By the late 1970 thi
theory was destroyed. OPEC had changed the name of the game. ¢
clearer idea of the extent of coastal State jurisdiction was required. Fur
lhermore, the new treaty creates, should it go inta force, an Internationa
Seabed Authority to govern the extraction of polymetallic nodules fron
the area beyond national jurisdiction, thus it was important for the new
convention to specify with some clarity where that jurisdiction ended
much the same as it is necessary to have clear land boundaries betwoeer
nations.

The negotiations over this issuc were complex and long, and it woule
SCrVe RO purpose today to review the compromise reached in the new texts
in detail 23 Suffice it to say that these new texts provide a formula for
broad, but not unlimited, coastal State jurisdiction over the sholf with
some degree of preciseness. In order to achieve agreement on broad coasta
State jurisdiction, huwever, it was necessary to agree to the payment of :
portion of the revenues received from minerals extracted from the shell
beyond 200 nautical miles. The percentages are low, however, and there is
a five-ycar moratorium before any payments are made at all, thus the
concession is not a serious one from the coastal State point of view.24 The
formula in the treaty would permit the US. to exercise jurisdiction over
almost all, if not all, of its oil bearing formations on the shelf. Questions
haye been raised by some whether, unlike the provisions regarding the
EEZ, the provisions dealing with the continental shelf limits are reflect-
ing existing rules of customary international law. If not, the U5, would not
be able to rely on them in setting its own limits, and would be forced to rely
on the 1958 convention, of which it is a party. If the U.S. were claiming to
rely on the limits contained in the convention, the next guestion would be
whether it must also adhere to the revenue sharing requirement which
was very much a part of the overall shelf package negotiated in the
treaty. This would be quite difficult, I believe, for the Congress to swal-
low, but if the U.S. has as an objective the acceptance of the non-seabeds
provisions of the treaty into customary international law, it must be care-
ful about claiming rights under some provisions while rejecting others.
This deserves serious study at some point, but because existing exploitation
patterns presently do not at extend beyond 200 miles of U.S. coasts, the is-
sue need not now be addressed. This is clearly the view of the administra-
tion, which has announced that it intends to rely on existing continental
shelf legislation.2



Before summarizing the junsdiction perspective from the inlvm.itinml
point of view, let me address pricfly the guestions related to pollution
control and marine scientific rescarch, Since the general thrust of the new
treaty is toward greater cantro] Over resources to an extended distance from
the coast, it was only natural that these two subjects would invile scrutiny
as well, Successful exploitation of natural resources is inextricably linked
to rescarch. Two theses are fundamental with respect to the conduct of
marine sciontific research in a resource zone, First, research 18 necessary
and to be encouraged if the coastal State is 1o be able to assess ils resource
potential in the occans. But the corollary to this is that the coastal State
must have some clement of control over what research is being conducied
and by whom, if it is to protect itself from unwanted exploitation. Under
the 1958 conventions, lacking the economie zone concept, research beyond
the territorial sca was viewed as a freedom of the high seas, with one
excoption. The Continentai Shelf Convention provided that the cansent of
the coastal State must be obtained “in respect of any research cancerning
the continental shelf and undertaken there. =0 With the creation of the
EEZ in the new treaty, il was natural that coastal States demand o
similar clement of control with respect, not ondy to the continental shelf,
bul with respect to he water column as well. Accordingly, the new trealy
provides that coastal States have the night o regular marine scientific
roscarch in their EFZ's, that such rescarch shall be conducted only with
the consent of thase States, which they normaily shall gmnt.zf The deci-
sion whether to grant or withhold consent is within the total discretion of
the coastal State. As part of the consent process, the rescarching institu-
tion has the duty to provide the coastal_Slate with certain specified
information to aid in the cvalualion pmcoss,zs and to comply with certain
conditions, such as the rifht to participate, the submission of reports, and
the assossment of data2? [t can be seen, therefore, that the coastal State
has considerable control over the kind of research 1o be conducted in the
zone, by whom, and under whal conditions. A sli[ihtly modified rule
applies to the continental shelf beyond 200 nautical miles. 0

The gquestion of the protection and preservation of the marine environ-
ment is also cbviously linked to resource exploitation. Prior prescription
and enforcernent authority was essentially limited, except for the control
that flag States had over their own vessels, to the limits of the territor-
ial sea and a conliguous zone of limited size. The new treaty both extends
and circumscribes this authority. First, with respect to the power to
prescribe rules, the treaty creates an obligation on coastal States to adopt
laws with respect to pollution from land-based sources, from scabed activ-
ities subject to national jurisdiction, from dumping, and from vessels.3t But
for most purposes, these laws must be consistent with gencrally accepted
international standards, to cnsure uniformity on a global scale. With
respect to enforcement, the treaty provides a number of options. Flag State
enforcement rr:mains.-"2 It adds, however, limited enforcement powers on
behalf of the coastal State within its economic zone,33 and a new concept
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known as port State enforcement, which gives States a circumscribed juris.
diction to enforce against offending vessels within their ports for incidents
that occurred elsewhere, even bevond the exclusive economic 7one <

The United States, as mentioned previously, has decided not to eaercise
jurisdiction over marine scientific research in its exclusive LCONOMIC 7one,
in the hope that other coastal States might reciprocate in favor of VS, re-
scarch vessels. With respect to pollution, the existing laws renwin in
effect, and are deemed for the moment to he adequate. As an astde, the
marilime powers were porsuaded o accept the sweeping new rules with
regard to pollution contral by coastal States on the understanding thal
these States would be subjeet to compulsory dispute settflement should they
atterapt to provide controls in eacess of that permitted by the treaty
Not being a party to the treaty, the U.S. loses this protection.

To summarize, then, we can see that from the perspective of internation-
al law, coastal States have been accorded SWOCPINgG new sovercign rights
and jurisdictions to at least 200 nautical miles by the treaty, and, beyond
that limit where the legal limits of the continental shelf occur furthor sea-
ward. These rights, so far as shelf resources are concerned, are exchisive 1o
the coastal State, and no other State may exploit them without its con-
sent. Rights in the water column, particularly regarding the fish therein,
are subject to the condition that if the coastal State may not fully utilize
the resource, it should be made available 1o others.39 Furthermore, we
note that the treaty, whether it enters into force or not, has probably
resolved the maximum breadth of the territorial sea at 12 nautical milos,
Again, the United States, as it is permitted 1o do, has declined to make
any claim to such a belt greater than three nautical miles, while at the
sam time recognizing the right of others to claim more, upto 12 miles.

What does all this mean to the coastal states of the United States?
That, of course, is the subject of this meeting. Present rights to resource
revenues of the continental shelf are governed b§ the Submerged Lands
Act3” and the Outer Continental Shelf Lands Act3® The division between
the states and the federal government contained therein, while basically
tied to the threc-mile limit, is cssentially arbitrary, reflecting a politi-
cal compromise. There is na inherent connection between the territorial sea
claim, which js a matter of international law, and the way in which any
given nation decides to allocate revenues within components of a federal
system. As the Supreme Court made clear in the cast of Uniled States o.
Louisiana et al,39 the Congress of the United States is the constitutional
body having the power of disposition of public lands. This power is thus
entrusted to the political branch of government and the means by which it
chooses to allocate or divide those lands between political entitics is a
political decision. This means, in my view, that whether the U.S. docs or
does not choose to extend the limits of the territorial sea is not particular-
ly relevant to the issues being discussed here. Political allocation of reven-
ues is a matter for the political process to resolve. I am sure that you can
conceive of a number of alternative approaches to this problem. The status
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of international law on this subject can provide no insights to this process,
except to underscore the resource gains to all coastal nations repardless of
their intetnal structures.

IThe conference document containing the find irealy is cited as AJCONF R
122, dated 7 October 1982 lereinafter cited as “Treaty.”

IThe term “coastal Stale” as used herein does mot refer to individual states of
the Linited Stales, but 15 used in the semse of "coastal nation.” The term appears
throughout the Law of the Sea Conventien.

3By 1900, the threc-mile limit had been accepted by 20 of the 21 States claiming
a fervitorial sea. By the time of the Hague Comference of 1930, only cight of the 38
participants claimed more than three miles. This represented  more than 70 per-
cent of the merchant tonmage of the world Whiteman, Digest of Inmternational
Law, p. 1 et seq.

4 prociamation No. 2667, Sept. 28, 1945, 10 Fed. Reg. 12303.

5xili Bulletin, Department of State, No. 327, Sept. 30, 1945, pp. 484-85.

OFar examples of claims made between 1945 and 1950, sec Knight, The Law of
the Sea; Cases, Documents, and Readings, 1980 ed , at 9-28.

7Conwention on the Continenial Shelf, 471 T.IAS Nv. 5578, In force, June 10,
1964, article 2. The 1958 convention was undear, however, as tix the extent of coast-
al State furisdiction.

8At the opening of the 1958 Geneva conference Chile, Lcuador, El Salvador,
Korea and Peru claimed zones of up to 200 nautical miles. Whiteran, supra note
3,at 17. By 1977, the nurmber had increased lo 14. Knight, supra note 6, at 7-39.

SFor example, on April 8, 1960, the U5, and Canada tabled a join! proposel sug-
gesting @ six-mie ferritorial sem, and a contiguous fishing ome exiending for an
additional six miles. Fishing was te be phased out in the outer zone after 10 years.
The vote was 54 in fevor, 28 aguinst, and 5 abstentions. Thus, the proposal failed
lacking the necessary two-thirds majority by ome wvote. Whiteman, supra nofe 3, at
135.

10 was estimated that there were more than 100 such straits around the world,
including such critical straits as Malacca and Hormuz.

U Tyeary, article 56.

LTreaty, article 58.

13 Treaty, article 55(3).

]‘fFor this scheme, see Treaty, articles 61 and 62.

I5For the rules with respect to pollution, see Part XI of the treaty. Marine
scientific research provisions appear in Part XiN. The rules governing installations
are found in article 60,

6 Proclamation of President Reagan on the Excusive Economic Zone of the
Linited States, March 10, 1983. This proclamation was accompenied by a White
House press reiease and a fact sheet. They should be read together.

171t is of interest that the policy of the United Stales with regard to roastal State
furisdiction over tuna is not in accord with the convention,

185m  the fact sheet accompanying the President’s proclamation, supra nole
16.

I9The "Fact Sheet” states:

The President has not changed the breadth of the United Slates lerritorial sea.
it remains at three nautical miles. The United States will respect only those terri-
torial sea claims of others in excess of three mauticel miles, to a maximum of 12
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nawtical miles, whick accord to the U.S. s full rights under intermational fae in the
ferritorial sea,

e, the existing division of submerged  lamds breiwecn the staites amd the
federal government.

2 Compure Geneva Convention, article 2, with Trea fy, articie 777,

22The term sedentary species Is defined, moere or less, in paragraph 3 of urticde
2 of the Geneva Comvention. It s also notable that coastal Stite jurisdiction coer
these species s exclusive, whether they are expleifed by §8 or not. Therr i ne
requ trement for sharing awy swrplus.

BThe various limits tpesed wpon the scatcard cxient of the continentil  skelf
arc o be found in Treaty, article 76. The nuwchamics by which these Hmits are
confirmed are found in Treaty, unnex Il

z‘fTrmfy, article 2.

23Fact sheet accompanying the presidential proclamation.

2BCanvention on the Continental Shelf, supra note 7, wrticle 318).

27Treaty,arffd8246.

ESTmaty,arﬁcst:IS,

28 Treaty, article 249.

304rticle 246 permiis free research on the shelf in this area, provided that the
woastal Stale has no! publicly designated the area as onc in which exploitation is
cccurring or will ocewr within a reasomable time period. ff such @ declaration is
made, the conscnt regime applies to that area,

3]Treary, grticles 207 to 211, indusive.

32Treaty, arlicle 217

33Treaty, artide 220. There are, however, Limitations and safeguards on the
exercise of this authority fo prevent arbitrary enforcement having the effect of
unnecessarily interfering with navigation,

3 Trea fy, article 218,

I5For the dispute settlement provisions, see, especially, article 297 of the Treaty.

36For a discussion of the application of this concept, see Clingan, An Overview
of Second Commtittee Negoatiations in the Law of the Sea Conference, 63
Cre. L.Rep. 53 (1984).

375¢e, especially, 43 11.5.C. 1312.

3843 11.5.C. 1331, et seq.

39363 1.5.1 (190).



The States and the Territorial Sea
by Milner S. Ball*

In talking about federalism and the territorial sea, T will offer an ac-
count of the historical and conceplual context of the law of the subject. T
will conclude with a sermon on the subject of the territorial sea as singular
opportunity for an experiment in Madisonian federalism. With respect to
the sermon, | pmmisc only: no choir, no collection.

History of the Law ) ‘
The present law is that the first three miles of the sea belong to the

respective coastal stales and that the stretch from three to 200 miles falls
under the jurisdiction of the federal government. Let me briefly say how it
got to be that way, and then address a word to the juridical confusion that
lies hencath the three-mile, 200-mile rule that appears, falsely, to be so
plain and placid.

The Territorial Sea to the States

The exact origin and nature of the threc-mile standard for territorial
scas are obscure,! The first formal, national claim to a threemile terri-
torial sca was made on behalf of the United States by Secretary of State
Thomas Jefferson in 1793.2 Three miles has remained our territorial limit
in the strict sense. Through the years, however, that measure has ox-
panded and centracted depending on the jurisdictional requirements or re-
source needs involved.3 Customs jurisdiction, military defense zones,
claims to the continenta! shelf, and fishery zones have caused jurisdiction
to move in and out--a rubber band—-to distances much greater than three or
even 200 miles.

The question of whether the coastal states or the mational government
would rule the three-mile territorial sea did not arise until after the
Truman Proclamation of 1945 laying claim to the continental shelf and
coastal fisheriesd Those proclamations deliberately avoided the state-
federal question, But the question was shortly raised, and two years later--
in 1947 in the case of United States v. California’~the Supreme Court
held that the federal government, not the states, was paramount in the
territorial sea.

What they lost at law, the states very quickly won back in politics. [n a
show of strength, they wrested from Congress the 1953 Submerged Lands
Act ceding the three-mile territorial sea to the states.®

Three-Mile Theories
Coastal states have never been content with the three-mile restriction

-
Caldwell Professor of Constitutional Law, University of Georgia School of Law
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on their scaward aspirations, and the federal government has not been
content to withdraw its coastal interests behind a line three miles al 4.
The three-mile division is no more than what it 15, a line drawn on water.

The states have not been satistied with the three-mile limit becaose of
the beckoning wealth beyond and because the reasons given for denying
that wealth have not been persuasive. The chicf source of wealth has
been oil and gas. From 1953 to 1980, national receipts from cuter-continent-
al shelf leasing totalled more than $41 hillion.” There has also heen the
wealth represented by fisherics. And the future has always held out now
possibilitics: ocean thermal energy conversion, titanium, polymetallic sul-
fides, phosphate, sand, ctc.

There have been various arguments for denving the states offshore re-
sources beyond the three-mile limit. One argument has been that the sea
belongs to all the people of the United States so that the federal Fovern-
ment, as the instrument of all the people, is the appropriate recipicnt of
its riches on their behalf. There is some truth to the point, but it suffers in-
firmitics. On the one hand, coastal states may sustain disproportionate
negative impacts from development of the continental shelf. Therefore,
they may be due cither compensation or a larger share of the revenue than
the states generally.

On the other hand, inland practice has a different outcome, Federal
lands in the interior also belong to all the people of the United States, bat
half of the revenues from leasing of federal dry lands are shared with
those states within whose borders they lie.® Moreover, on top of this 50
percent revenue share, states are also, in addition, allowed (o impose
state scverance taxes on mining on those same lands.? Coastal states have
been denied both revenue sharing and the right 1o impose taxes on mining
on the submerged lands off their shores.10 So all the people own both the
dry and the submerged federal lands, but states are allowed to profit from
the dry lands and not the subrmerged lands, Symmetry is lacking,

So the fact that all the people own the sea might support federal prior-
ity and the three-mile limit. But it is not strong support.

The Supreme Court has tried 2 couple of other arguments.

In 1947 the Court found that the territorial sea belonged to the federal
government. [t has continued to honor federal priority, and the states
have continued to challenge it. They have not been persuaded by the
Court's arguments. And rightly so.

The Court has basically used two grounds for its decisions. One is his-
tory. The Court said that the national govemment had been the first to ac-
complish dominion over the territorial sea. The evidence in support of
this contention is mixed, and the states have been unmoved by it. S0 in the
1975 case of United States against Mainel?, the Court abandomed the argu-
ment from history and relied solely on the second ground, what it called
principle, the principle of "national external sovereignty.”

National external sovereignty is a legal fiction. It tells us what the
Court has done, not why. But even if national external sovereignty has
real meaning, it lacks power to part the scas at the three-mile limit.
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xamples. The first ithustrates that there s
nothing about national external sovercignty that prevents states from
having interests and acting on those intercsts in cpaslai waters beyond the
three-mile limit. By act of Congress, when it Js not inconsistent with
federal law, the law of the adjacent state applies beyond the three-mile
limit to activitics associated with the outer conlinental shelf 2 When
recovery was sought for the deaths of two workmen killed on a drilling rigy
in the Gulf of Mexico, the Court said that the case must be decided accord-
ing to Louisiana law 13 With some 13,000 rigs on the shclf_in the Gulf of
Mexico, state law p()lemially applics to a sizable population on the far
side of the three-mile limit.

Or, Alaska’s measurcs restricting the king-crab scason in the Bering
Gtrait have been held to apply beyond the three-mile limit34 Or apain,
when Maine imposed a license fee on petrolenm products transferred over
watcr, this action was held to apply to petroleum terminals and ships
within a zone extending nine miles beyond the three-mile limit.15

The point is that national external sovereignty does not cut ofl state
interests three miles from shore, Correspondingly, it does not prohibit
federal interests from being exercised within the territorial sea. Let me
give a second group of examples of this fact.

When Congress ceded the tidelands to the states, it reserved certain
rights. The courls have recognized these rights and have said that the
federal government has power, for example, to regulate dredging and fill-
ing within the arca ceded to Horida.l6 A federal statute has also been
found to prevent Virginia from enforcing certain of its fishing laws.17 More-
over, federal admiralty law is preeminent in governing surface uses of the
territorial sea. 18

So the stales have legally acknowledged interests beyond the three-
mile limit, and the federal governmenlt has legal interests within it

Lot me give two sets of ¢

Legal Standards in State-Federal Conflicts at Sea

The line drawn on water three miles from shore is not an cffective divi-
sion between state and federal interests in our coastal waters and contin-
ental shelf. It has not prevented or decided federal-state conflicts.

Nor has litigation produced a satisfaclory alternative to the three-
mile, geographical measure as a way of resolving these controversies. The
Supreme Court has tried two tests as means for deciding between conilict-
ing state-federal interests.

According to the first, the further seaward the contested marine 7one
lics, the more preponderant the national over the state interest. But this
test sinks before it carries us very far. Nautical distance does not assign
degrecs of relative weight to opposing state and national interests. For
example, Alaska's interest in crabs does not wane with distance as somc
national crab interest waxes. Similarly, the prominently cited mational
defense interest!? is not greater further from shore. If anything, national
defense needs increase as the focus moves landward.
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The Court’s other method is 1wy more suceesstul, Acvording to this seeond
test, where there iy need tor national uniformly, fedoral interests pre-
vail; where there is need for diversity and local approaches. then state
interests are o dominate. 2 This solution is no moere than a restatenient of
the problem. The question s exactly: which are the circumstanees roguir-
ing national uniformity and which diversity. Practically, there is no way
to diffesentiale bebween the twoe, and federal ageneivs may well have tar
more narrow, paroachial, provincial interests than any stale might wish to
pursue. Theoretically, the national inlerest warranting federal priority
may lie in diversity rather than in anitormuty. For example, 1t is i the
national interest tor navigation to be difforont in Miget Sound har in
Chesapeake Bay ttanker size, traffic, cte.).

In sum, then, the three-mile limit Joes setve as a divide belween state
and national territory for some purposes, but neither it nor any ot the
Court’s tests have proved suitable for division of state and fedoral inte-
rest in the sea.

State-Federal Forms

[n this context of uncertainty and canfusion, state-federal relations have
taken a variety of offshore forms,

Let me remind you of the vast array of structures that have been
attempted or proposed for structuring state-foderal relationships in the
coastal waters.

The National Environmental Tolicy Act?l was not intended as a much-
anism of federalism, but its environmental tmpact statements wilh sCopringy
at the beginning and the patential for judicial review at the end have
given the states a vaice if only one of protest.

The Coastal Zone Management Act provides a peositive role tor the
states  with its consistency  provision. (At times, like NEPA, iis cluef
value 1o state-federal relations may have been to serve as a mechanism
for buying delay until political forces could be mounted.)

The Outer Continental Shelf Lands Act provides far state access, infor-
mation, consultation, and, in some instances, concurrence.23

The Fishery Conservation and Management Act provides for regional
councils and interaction between the councils and the fedoral Secretary of
Commerce. 24

The Deepwater Ports Act allows states a veto over supcrports on the con-
tinental shelf.25

And there have been various coalitions of coastal states and coastal gov-
ernors organized to bring political, lobbying pressure at the federal level.

Morcover, we bave seen a variety of proposals for mechanisms that
have never—or not yet been attempted-including one for a public corpora-
tion for the Sea on the moadel of COMSAT,26 another for a public author-
ity on the model of the New York Port Authority,2? and athers for a kind
of Slst statc of the sea8 as well as for something called a Federal
Oceania.2?
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James Curlin has reeently called for a national ocean policy comnils:
sion, 3 and Gary Magnuson for a state-federal partnershp that would
include joint state-f&dcml management enlitics and regional ocean man-
agement authoritics.!

In sum, the first throe miles of the sca belong to the coastal states, bul
the three-mile limit does not really divide state from federal inferests.
The Supreme Court has attempted a couple of other means for distinguish-
ing slate and federal marine mights, but the Court's tests are unsatis-
factory. They are no more determinative than the three-mile limit. Given
(his uncertain condext, diverse institutions have been atlemipted and
proposed for state-federal relationships in the terri torial sea.

That is how the matter slands. My description has been brief to the
point of canicature.

But now to the sermon.

Federalism

The Latin root of the word “federal™ is foedus, fides: faith? The word
“foderalism” significs a type of community, those bound by trust or faith.

Woe have falien into the bad habit of thinking that federalism concerns
only the relation between state and national governments. In its rich and
original Amurican scnse, however, federalism meant a certain kind of
palitical community of which the state-national relationship 1s only a
sccondary part.

Arisiotle observed that man is by nature a political animal, ic. a
participant in a community 33 We frequently translate the world "polis”
as 'city-state.” That robs the word of its fascimation. For Arisiolle, the
polis-from which we get our word “politics”™was the ideal form of human
community. (The related term in the biblical tradition is koinonia, which
we translate badly as “church.) To be fully human, according to
Anstotle, was to be a political animal, a participant in the polis.

The polis, however, did not hold such attraction for the American found-
ing fathers. They were fearful of democracy because of its capacity for mob
rule. "Had cvery Athenian citizen been a Socrates,” Madison observed,
“every Athenian assembly would still have been a mob."* Moreover, he
understood that the larger number of people a pure democracy cmbraced,
the more likely and more devastating would be its tendency to become a
mob.

Instead of a polis, thercfore, the men of the 18th Century invented a fed-
eral republic or what Madison carefully described as “a judicious modifica-
tion and mixturc of the federal principle.”3® Federalism connoted the
American polis-the American improvement upon Greece-a political com-
munity that would enhance participation through representation and
that protected the pawerless through diversity.

Because this system, as compared to democracy, could comprehend a
vast territory with large numbers of people, it was intended to produce
social and political diversity. Madison thought this multiplicity to be
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the salvation of the bady pelitic. 1 would achicve “the preat desider-
atim” of preserving popular povernment while securing minoriy righls

Federalism--in theory, although it has not worked out this way in fact--
is the American way of structuring, expressing and participating m the
polis, the ideal form of human community,

States and Federalism

[n this communal, political reahity, a state-national division was for
Madison no more than a subsidiary supporting component.

In facl, Madison was unperturbed by the possible atrophy of state pov-
ernment. He was adamoent in pointing cut that both state and national
governments were to depend upon “the sentiments and sanction” of “the
people alone. ™ If, he added, “the people should in futare become more
partial to the federal than to State governments, the change can omly
result from such .. better adeministration' as will approve itsell to them,
"And in that casc, the people ought not su rely 1o be prectuded from giving
most of their confidence where they may discover it to be the mest Jue. ™

The states must carn the confidence of the peaple. They do so by protect-
mg and encouraging the people's participation in the government ol
affairs. States have sceveral capacities tor such protection and encouTape-
ment of the people,

Structure -- A primary purpose of the states in the constitutional system
is structural protection. Power was to be spread through the state and
national governments and further dispersed within the governments
among the executive, legislative, and judicial branches. The dissemina-
tion of power was designed to protect the peopler the "different govern-
ments will control cach other, at the same time that cach will be con-
trolled by itself39

By providing a robust counter to the national government and cach
other, the states allow an isometric muscle-building exercise for the body
politic. No nautilus machine is necessary. The mechanism is built into the
government. If it works power is generated without being able to overgrow
and expand to the detriment of other centers of power. 40

Daily Government - The second way in which states have the capacity
for gaining the confidence of the people is through bearing the burden of
daily, local government. The business of the states is the common, daily
affairs of the people. For example, more cases are tried in "Georgia State
courts than in all the federal courts in the nation.d! As Charles Black
says:

"The state governments are omnicompetent ... To Congress, this has the
immense meaning that Congress need never deal with a subject simply be-
cause it must be dealt with somehow, and nobody else is empowered. Each
state can, and does, fill in for felt need. Thus, Congress is free to pursue
national priorities at a pace less than frantic, with the confidence that
all housekeepir;% that is thought needful can be and will be done by
somebody else.”
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There is another way in which "the state is rst}il] that government
which most affects citizens in their daily Jives. 43 does not only
aperate on citizens but also gathers up choice and participation from
them. This is the sense of Chicf Justice Jobn Marshail's observatm_n that,
when the proposed constitution had been submitted to the people for rat-
ification, the vote was received through conventions assembled in the
several states: “No political dreamer,” he said, "was ever wild enough to
think «f breaking down the lines which separate the States, and of com-
pounding the American people into one common mass. Qflmnscquonm,
when they act, they act in their States”H Accordingly, it is fit that the
President, the most national officer of all, is elected through the Electoral
College's use of states; it is "a dramatic re-affirmation that the states are
the basis of American political life45 Civen the opportunity, we may
expruss and fulfill oursclves as national citizens through our slates 6

Experimentation -- Besides earning our confidence by the way they pro-
vide structural counterweight and by the way they conduct the daily
affairs of the people, slates ain our support by seizing nccasions to experi-
ment.

States do the research of government. "It is one of the happy incidents
of the federal systemn,” Justice Brandeis said in a famous dissent, “that a
single courageeus state may serve as a laboratory, and (ry novel social and
£COROmic experiments without risk to the rest of the country. ¥

The states ran do the innovative "spadework”® of government, those
things "wherein national uniformity is not for the moment needful, and
where variety may thus have play."¥® No-fault insurance has been
offered as an example: "We may cnd up with a uniform federal system or
minimum federal standards, but we should never have had anything save
for experimentation by the states.” States serve as laboratories.>)

Federalism and the Sea

All of this is to say that extending the American experiment of govern-
ment to the control of offshore arcas is a greater, altogether different task
than extending state and national lines of jurisdiction, or extending more
state-federal burcaucracy, or extending a struggle of interests. The real
object is to extend federalism-the American polis—to extend the experi-
memtal capacities of the states as laboratories, to extend the means where-
by popular government is preserved at the same time that minority rights
arc secured, to extend the forms for participation, representation, apinion,
dialogue, diversity, and fruitful canflict.

Earlier [ talked about methods for distinguishing conflicling state-feder-
al interests in coastal waters: the three-mile limit and the Supreme Court
tests of scaward distance and local diversity--national-uniformity. 1 also
talked about a number of different structural forms that state-federal
relationships have taken: consistency, vetoes, regional commissions, etc.

Let me suggest that federalism might mean something altogether differ-
ent. Let me give an example. [t is defective, butitis an example.
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Continental shelt ¢l and pas leasing was run out the back door et the
Department of the Interior for a long time. Now, continental shelf activ-
ilies have been worked into a shape with much preater capacity for
lederalism of the sort | am talking about. Offshore ol development has
been drawn into an elongated, open process. s composed of rolling
administrative judgments, public and state participation, permits provid-
ing, political checks and vents at critical stages, and judictal review add-
e, weight o the influence of public participants, especially the miner
partics. The entical implementing factors are the permitsand the courls,

We have seen this process taking shape in the Baltimore Canvon litiga-
tion that utilized the National Environmental Molicy Arlslg in the Cali-
fornia litigation revolving around the Coastal Zone !\'-‘Iandgcmom Act™: in
the Georges Bank litigation employing the Outer Continental Shelf lLands
Act>3; and in Tuerto Rico's use of the Federal Water Pollation Control Act
to halt the Navy's practice bombing of the coast of Viequesisland 2

I have said that courts and permits have proved beneficial, perhaps
critical. Starting with Brown v. Board of Education™ {he courts have
been drawn ever more deeply into agency activitivs. The structural reme-
dics granted in response to public-interest litigation require long-term
judicial eversight and involvement.”® There is no terminal point. One pur-
pose of such litigation is exactly to prevent termination and to keep the
process open and moving,

Litigation in support of public participation and minoritics has led to
continued judicial supervision of school boards, hospitals, prisons, and uni-
versities. The cases invoking such ongoing, structural remedics have been
argued as precedents for judicial oversight of oil and gas lcasing. In onc
case, plaintiffs urged the court "lo place the Secretary of the Interior in
virtual receivership to make certain that he does not subordinate the
interests of the fisherigs to the interests of those secking o tap underscas
oil and gas deposits.>7 So far the argument has been rejected: "The Secre-
tary cannot be likened to a municipality bent on violaling the civil rights
of “citizens."8 The civil-rights-receivership analogy has not provided a
winning argument, but it is instructive and may have helped to achicve
the oversight of offshore activity that has been granted and that has pro-
vided some protection to the powerless.

So the courts have been important to the creation of this clongated, open
process. And so have permits. To some people permits for offshore activi-
ties appear as obstacles, blasphemies of burcaucratic irrationality and
inefficiency. I suggest that permits arc ends as well as means and that
they are part of an importantly political event. Deregulation, at least in
this circumstance, is an assault on the politics of federalism.

The larger potential of permits was seized upon several years ago by the
artist Christo when he erected the Running Fence, continuous panels of 18-
foot-high white fabric that stretched acrpss 24.5 miles of rolling hills in
Sonoma and Marin counties, California®® (Since then he has wrapped
islands in Biscayne Bay and, most recently, Pont Neuf in Paris.} Christo's
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project required numcrous permits. It also required an environmental im-
pact report, hearings before 15 governmental agencies, the permission ol
many privale landowners, and the services of nine lawyers. One of the per-
mits required was a Coastal Development Termit for the last leg of the
fence as it crossed the coast and ended, submerged, in the Pacific. The
permit was first issued and then revoked; that Christo proceeded without
Lwas an independent source of controversy.

Even though the expected life of the fence was only two weeks, it look
two years 1o obtain all the necessary permits and agreements. These pre-
liminaries were no diversion. Christo could have built the fence in
another country where no permits were required, but he chose the place be
did because of the permits. He embraced them. As a commissioner ob-
served, "The entire process was the work of art =761 O, as Christo said
at one hearing: "It's hard to explain that the work is not only the fabric,
steel poles, or Fence. Everybody here is part of my work.2 The permit
process allowed Christo to gather maximum public involvement in the act.

Permits for outer continental shelf activilies from five-year plan to
environmenlal impact statement, to expleration plan, to water discharge
permit-can also gencrate public involvement. The preparation for and
aftermath of permit issuance render the system a continuing political
cvent, as | think it should be. Permits are not simply tickets of entry; they
are part of the performance, potentially a performance of tederalism.
Permits are a political art form of federalism.

I have suggested that our marine territory may serve as occasion for the
extension of federalism. James Madison discovered in "a judicious mod-
ification and mixture of the federat principle” the future of "a government
which will protect all partics, the weaker as well as the more power-
ful. 63 e envisioned American federalism as a political community pro-
venting majority, as well as minority, tyranny. I think that the contin-
cntal shelf leasing, prograrn, as courts and permits have drawn it into an
open, clongated, participatory process, is a medium of Madisonian fed-
gralism-much more so than any of the other forms attempted or suggested
for state-federal management of marine resources.

| do not mean that Madisonian federalism has been achieved through
this process. There are defects. The scherne is predicated upon challenges
to agencies and subsequent judicial review. Citizen participants are depen-
dent upon legal counsel. In our society, a distribution of wealth and
opportunity that would enable all concerned citizens to be equal partici-
pants is missing. For federalism to have meaning and to survive, it cannot
consign any powerless minority's survival to a balancing test. But exactly
that has happened to the Inupiat in the Beaufort Sca litigation in north
Alaska &4

Nevertheless, 1 propose that the outer continental shelf process-with
its supervisory role of the courts and its permits—does indicate how an ex-
periment in federalism might emerge in our territorial waters.
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12-Mile Seas

It we assume that international law recognizes 12-mile territorial soas
and that the United States subscribes to such a width for its own territor-
ial waters, then formal extension from three to 12 miles would itself pro-
vide an occasion for federatism.

You will be far better acquainted than 1 with the potential costs to the
states of such an extension: state navics, regulation, ete. And you will also
know better the potential benefits: revenues from mineral development,
contrel over the environment, ete.

[ also do not presume to say what is the best point of attack for such a
move. One possibility would be litigation in the Supreme Court. One could
argue, for example, that, although the Submerged Lands Act uses the
three-mile standard, its real intention was to turn over to the stales (he
territorial sca of whatever width. In addition, it could also be argued
that the Court's reasons for supporting federal priority in the territorial
sca have been especially weak. However, [ do not believe the Court would
rule in favor of the states. But, I can also imagine that there would be
reasons for the states to bring a suit on the issue.

If the territorial sea is to be extended formally and if the states are to
boecome the owners of the extra nine-mile streich, then, 1 assume, it is
Congress that will have to do it. And it is Congress, [ assume, that the
states will have to address.

I do not pretend to offer advice on such issues. What T do offer is the
assessment that moving the boundary from three to 12 miles would be a
rare occasion for federalism. What is the sense of marine divisions be-
tween one state and another and between coastal states and the federal
government? Rethinking this question and many mere, informing the
citizenry, and making the requisite choices would allow the three-mile
limit itself to become necasion and subject for federalist dialogue.

The issuc of boundaries and uses of the territorial sea, about oceans
policy and about federalism can always be removed from the public judg-
ment so that we may have decision-making of and for the people, but by,
at best, an clite. Even the process of informing and making the requisite
public decisions about boundaries, uses and ends could itself be momentous.

To have any prospect of success, such a process would necessarily engage
the public, and engage the public as citizens rather than as interest
groups.

Our federalism is an order for making and giving effect to citizen deci-
stons in the povernment of their affairs, An experiment of citizen engage-
ment in the structured, dialogic process in governing the territorial sea
might produce not only a legitimate aceans policy but also a rencwal of
the state-national enterprise, Working clean the model [ have described-
shaped by permits and judicial review-would be one possibility for re-
newed Madisonian federalism.

Be that as it may, Alexander Hamilton proposed that it had been re-
served to the American people to decide "whether societies of men arc
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really capable or not of cstablishing good government from reflection and
c]\(ui;j(_" or whother they are forever destined to depend ... on accident and
force 65 1 think the territorial sca and the development of a fit occans
policy offer again the unique possibility of good government from reflec-

tion and choice.
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Existing and Potential Resources in

Offshore Waters of the United States
by Donald F. Squires*

My objective is to sct the stage for the remainder of the conference: To
provide a conceptual framework for understanding the resources of the
Exclusive Economic Zone, to provide you with a working vocabulary of the
current buzzwords, and, to the extent possible, identify those resources
that arc located within an extended territorial sca.]

On March 10, 1983, President Ronald Wilson Reagan signed the Ex-
clusive Economic Zone Proclamation claiming sovercign rights and jurisdic-
tion over an arca of 3.9 billion acres. This effectively extended the na-
tion's boundarics and territorics from its shores out to 200 nautical miles.
Of those 3.9 billion acres, 2.787 billion are adjacent to the contiguous
states, Alaska and Hawaii. The remaining 1.138 billion acres are related
1 the Commonwealth of Northern Mariana Islands and other Pacific ter-
ritories and possessions (NACOA, 1984). By this action, the United States
more than doubled its size (that of the 50 states and the territories) from
23 to 6.2 billion acres—it is for this reason that the EEZ Proclamation is
likened fo the Louisiana Purchase of 1803. The coastal states did not
share in this largesse as their share of offshore lands remained the 30.7
million actes of the Territorial Sea--about 1 percent of the total of off-
shore lands.

With this addition to its picce of the planet, the United States has
acquired 3 million square nautical miles of submerged lands and rights to
the Jiving and non-living resources on and below its surface. Although the
living resources of this arca have been extensively studied, many of the
mineral occurrences have never been systemnatically mapped. While man-
kind has harvested the fishery of this region for centurics and exploited
its fossil hydrocarbons for decades, the value of its mincral potential is
barely appreciated. It is in the potential of the EEZ to provide new
sources of scarce or stralegically important minerals that its future lies.

The Exclusive Economic Zone extends the Nation's ocean interests from
the three-mile Territorial Sea out across the physiographic regions
known as the continental shelf, and, in some areas, the contincntal slope
and the continental rise. The geological significance of these regions of the

*Marine Science Institute, University of Connecticut

IThis lecture was accompanied by slides of illustrations from Mapping and Re-
search in the Exclusive Ecomomic Zone published by the US. Geological Survey
and the National Oceanic and Atmospheric Administration, 1984. The slides were
furnished by Bornie A. McGregor, U.5. Geolagical Survey. Those itlustrations are
not reproduced here.
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Table 1. Continental Seabeds Adjacent to the United States
(in thousands of square statute miles)

! Between State  Between 200
*#Gtate Limitand 200 and 2,500

IRegion Lands Meter Depth  Meter Depth  Total
Culf Coast States 13.5 121.0 842 MRT

i Atlanlic Coast States 7.1 1291 102.5 2387
Tacitic Coast Stales 4.5 15.0 76.2 95,7

" Alaska 219 560.0 212.2 795.1
Hawail - a4 16 4.0

Total -
' Statute Miles 48.0 R25.5 178.7 1,352.2
| Acreage 539,040,000 306,368,000 865,408,000

| *Arcas within 3 nautival miles of coastline, except for Texas and the Cilf Coast
of Norida, whre thr boundaries ave 3 marine leagues distant.
**Includes State arens.
From: MMS, 1084, Table 6.
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occan floor did not become fully apparent until the development of the
plate tectonics theory or the concept of mobile plates of crustal material
which, through their banging around, cause continents to form and spread-
ing centers to appear. Because the Pacific Coast of the U.S. is on (he lead-
ing cdge of the North American Plate its conlinental shelf is marrayw, and
spreading centers are near the continent. The Atlantic Coast, on the other
hand, is on the trailing edge of the North Amcrican Mate and is 3 passive
margin. Its shelf is broad, and spreading centers are far removed, These
fundamental positional differences create significantly different geolog-
ical framewaorks, and thus the mineral resources to be found.

[n fact, until modern gevlogical concepts and deep submersible technol
ogy appeared, the continental shelves were thought by ma ny o be largrely
devoid of "interesting” minerals other than petroleum hydrocarbons.
Because the exploration of the EEZ has just begun, and because the distribu-
tion of the resources of that region does nat respect lines drawn on maps, it
is difficult to assess their value in, say, the Territorial Sea or its possible
extension to 12 miles. Some gencralizations may be drawn, and cven some
data supplicd, however. The latter part of this paper will survey that in-
formation, first for the hving and then the nonliving, or mincral, Te-
spurces of the EEZ. But first, how are the EEZ resources being mapped, and
what is the status of that exploration?

Exploration Methods

Technology for exploration for EEZ mincrals is rapidly evolving. In the
beginning-and still today-occanographic ships serve as the platforms for
exploration. From the ships are deployed a wide variety of instruments
designed to grab, scoap, dig, drill, and otherwise dislodge parts af the
ocean floor which are then brought to the surface for study. This is the
classical way of mapping ocean resources, deriving broad gencralization
from the data coliected by these techniques at a serics of points.

The basic products of exploration geology are detailed maps and sce-
tions that display the bathymetric and geologic data obtained. Of these,
bathymetric charts are most fundamental. In the past these were done by
logging transects of depth soundings and inferring what happened between
transects. New technologies include the Bathymetric Swath Survey Sys-
temn (used in waters of less than 650 meters depth) and Sea Beam (used at
depths of 500 meters or more) which consist of a multiple array of sonar
beams. These systems rapidly produced, as their names suggest, broad
swaths of data in great detail.

These incredible bathymetric plots, produced almost instantaneously
through computer analysis, reveal many new facets of the continental
shelf. When coupled with information derived from a unique, British-
developed, sidescan somar system, a three-dimensional view of the ocean
floor can be produced. GLORIA (Geological Long Range Inclined Asdic), a
one-of-a-kind instrument loaned to the U.S. Geological Survey by the
Oceanographic Institute of Great Britain, forms a plan view of the sea
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floor in watcr depths from 150 meters to the decpest trench. With
GLORIA an area the size of New jersey can be mapped in a single day.
The sonographs produced are computer enhanced, just as those of planct-
ary exploration, and then are formed inte a photomosaic allowing gco-
logic interpretation of a kind not possible before. The entire West Coast
EEZ has been mapped by GLORIA: mapping the Gulf of Mexico is in
progress. The East Coast is next.

Other, established mapping techniques are combined with these new
technologies. Gravity and magnetic anomalics acquired from towed, ship-
board or airborne instrumentation infer buried rock formations. Seismic re-
flection and refraction profiles show rock layering through the crust.
These profiles are derived from recordings of sound ehergy penelrating the
sediments to various depths and being reflected to the vessel.

And, deep submergence vehicles permit geologists to visually inspect
the actual geologic sites identified from maps as being of interest and to
sample them with a variety of remote gear operated from the submers-
ible, With all of this information, geologic maps can be assembled- equal-
ling in detail those developed on the land.

Still newer technologies are coming to hand. Satellite imagery is in-
creasingly used to map ocean surface characteristics. The abundance of
phytoplankton, temperature of the water, and many other features of the
ocean surface may be observed and displayed by color scanner imagery.
While water is generally opaque to visible radiation wavelengths, the
ability to map surface phenomena over arcas of thousands of square miles
in a synoptic fashion permits new interpretations of the dynamics of the
ocean environment within the EEZ.

The Resources
Living Resources

The states bave a particularly large stake in the living resources of the
continental shelf. National Marine Fisheries Service data (NMFS, 1977)
suggest that an extended Territorial Sea would yield nearly 90 percent of
the weight of U.5. landings and 70 percent of their total value of those
landings {(See Tablc 4).

Commercial fishery history is a sad chronicle of ever more advanced
technologies applied to location and capture of fish increasing fishermen's
cfficiencies at cost to a finite and non-expanding resource. New gear intro-
ductions have resulted in decimations of populations, one after the other.
Various political actions have been taken to conserve the fishery re-
sources, Most important among these is the 1976 Fisheries Conservation
and Management Act, which claimed priority rights for domestic fisher-
men within 200 miles of the coast, the FCZ or Fishery Conservation Zone.
But this legislation has scrved primarily to redistribute the finite re-
source among nations and harvesters.

As we have become more adept at catching the fish, the concept of "feed-
ing the teeming populations of the world from the unlimited resources of

[
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Table 2. Commercial Landings of Fish and Shellfish Caught by U.S.
Commercial Fishermen (in percentage of total FCZ catch--1976)

Miles Offshore
03 312 122200 0-12
. Shellfish
Weight 52.5 275 200 8.0
Value 47.8 195 327 673
Finfish
Weight 70.3 19.4 103 89.7
Value 6.4 168 228 77.2
Total
Woeight HH .6 21.1 123 R7.7
Value k3.2 184 264 71.6

{Shelifish weights arc for meats only; finfish arc groen tn round wvight. The
category -3 miles inciudes Great Lokes and cofher inland waters. Mala include
" cateh from U5 FCS landed outsude U1.5)
Source: National Marine Fisheries Service

i Table 3. Commerical Fishery Landings (edible and industrial),

i 1980-19584 i

| U.S. Caught |

| Landed in Foreign |

' World-Wide ForeignPorts U.5.Catch Catch

! Catch U.S.Landings  or Vessels in FCZ inFCZ

Weight Weight Value  Weight Value Weight Weight -

- 1984 na. 2.90 524 084 %026 125 1.25

- 1983 765 247 52.9 058 $0.23 11 1.1

- 1982 74.8 3.02 $24 036 %018 1.1 1.4
1981 72.2 2.80 %24 022 %018 1.1 1.6
1980 71.3 295 822 012 %010 09 1.6
Weights are in millions of metric tons; values are in millions Of U5, dollars.

Source: National Marine Fisheries Service
Table 4. Recreational Fishery Landings, 1982

i Coastal  Total Caught Within Coastal = Non-coastal Non-

| Area Catch D03mi 3+mi Residents Residents Residents

| Atlantic 216 27 29 104

; 178 57

| Gulf 154 124 1.6 6.5

- Pacific 53 30 7 9.3 5.1 1.0

© Cateh is in millions of fish; fishing trips in millions of fishermen.
. Source: National Marine Fisheries Services
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U. 5. Fishery Conservation Zone
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the sca” has faded. Fishermen, led down the garden path of unlimited
resources, have found the chafing regulation of allocation of finite re-
sources Jess than satisfactory. As one fishery collapses after another it 15
recognized that there are no "under-utilized" species. It is now belicved
by many fishery scientisis that the world harvest of the wild fishery has
peaked at something less than 100 million metric tons.

Despite the fact that the United States coastal waters incorporaie the
fishing grounds which praduce the major portion of the world fishery
take, our nation runs a persistent trade deficit in seafoods. In 1984 imports
of edible and non-edible fishery products amounted to $5.9 billion--a fig-
urc that has been steadily increasing for more than a decade (NMF5,
1985).

Some believe that the only way in which fishery production will be in-
creased will be through the cultivation or farming of the desired species.
Aquaculture, the aquatic equivalent of agriculture, is an evolving applied
science directed toward that goal. Aquaculture is at once inhibited by
state policics constraining the private use of public waters and bottom-
lands, yet stand, in the longer term, to offer greater economic rewards to
the states. At present all aquaculture in the United States is practiced on
land (in ponds or tanks) or in coastal waters.

Recreational fishing is a very large business in the United States and
one to which the states are paying increasing importance. In 1984, in the
contigupus 48 states (and not including the Pacific salmon cafch), 17 mil-
lion fishermen took 72.8 million fishing trips, catching 420.6 million fish
weighing 653.3 million pounds. This take was 30 percent of the 1984 total
U.S. finfish landings used for food (NMFS, 1984a). The great majority of

[ ]
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the recreational tishing occurs within the present Termitortal Sea. More
than 40 pereent of the recreational catch is from private or rented boats.

States have an additional interest in sportfishing beyond the revenues
produced from licensing and pcrmlttmg Thereis an increasing capital in-
vestment being made by, and in behalt of, sportfishermen in the construe-
tion of artificial flbhlng recets and other fish aggregating devices such as
trolling lanes.

No discussion of the living resources of the continental shelves would be
complete without mention of the problem of the highly migratory specics.
The U8, declaration of the fishery conservabion and management zoneg,
and the later designation of the EEZ, did not deal with the problem of
management and conscrvation of species that range widely through the
oceans. Just as the various states have difficulty in regulating migratory
species such as the striped bass, so, teo, do nations when it comes to the
tuna.

Non-Living Resources

Oil and Gas

Most of our experience with non-living resources of the EEZ derives from
the exploration for oil and gas from offshore sources. It was this search
that brought the term "OCS” (Outer Continental Shelf) into the public
vocabulary. Domestic production of petroleurmn hydrocarbons has been pri-
marily from terrestrial sources, but the “energy crises” ot the 1970's and
the national goal of energy “self-sufficiency™ accelerated exploration of
US. offshore potentials. The situation today is essentially that of pre-
crisis days. [n 1985, the LS. consumed 16.1 million barrels of nil daily but
produced only 10.9 million barrels (ATI, 1985). Using 1983 data, the Amer-
ican Uetroleum Institute {Ibid) projected:

Proven reserves Reserve revision,
at start of year + extensionand - Production = Taotal
discoveries
27,858,000 2,897,000 3,020,000 27,735,000
(data in Kbbi)

This provides an indicated supply for 9.2 years from domestic production.

A generalized cross-section of a continental shelf would show many sed-
imentary and structurat situations ideal for the formation and entrapment
of oil and gas. While in 1983, about one-third of the world's production of
petroleurn was from offshore sources (AP, 1985), only about 11 percent of
US. oil and 24 percent of its natural gas, in the current supply system, is
from the OCS. We are still largely a fuel-importing nation in which
domestic production remains primarily land-based.

There are many promising areas for hydrocarbon production in the US.
OCS, but to date few have lived up to expectations. Drilling has pro-
ceeded in most of these areas despite litigation and regulatory roadblocks.
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As shown in Table 5, the entire offshore potential of the U.S. is signifi-
cantly less than (hat of the onshore--something like 30 percent. Some of
the offshore regions are downright disappointing. Even after oil boom
fever gripped suave and sophisticated Wall Street brokers, none of the
wells drilled on the Attantic Coast have produced more thana whisper.

There are, however, very imporlant regional differences in oil and gas
potentials. As shown in Table 6, 89 percent of our measured reserves, all of
the indicated reserves and 93 percent of the inferred reserves of crude oil
are in terrestrial locations in the U.S. Taking the high estimates of undis-
covered recoverable resources, one-third are from offshore locations. The
picture for natural gas is only somewhat better for offshore sources.

Considerable differences cxist between the Tacific, Gulf Coast and Al
Jantic regions in numbers af wells drilled in state (Territorial Scal versus
federal waters (sce Table 5). On the West Coast, exploratory wells are
about evenly divided between state and federal lands, but 91 percent of
the development wells are within the Territorial Sea. Off the Gulf Coast,
on the other hand, 71 percent of the exploratory and 81 percent of the de-
velopment wells are in federal walers. The economic significance of this,
of course, to local governments is considerable.

[t might be argued that the U.S. offshore region has only recently been
exploited and that the relatively low offshore production is merely a
reflection of the stage of development of the OCS. While this is undoubt-
edly true, more than 38 percent of the offshore (shelf and slope) area of
the nation has been offered on lease; 4.3 percent of that area was al some
time lrased (through August 1984), and 2.1 percent is under current lease
{as of December 1984). Thirty-cight percent represents a respectable por-
tion of the OCS, particularly when some large arcas of the shelf have
been proscribed from drilling because of environmental sensitivity, nation-
al seccurity, maritime commerce or other conflicts in use. It is also certain
that leases will be picked up with greater avidity when preductive
strikes arc made.

Of the 7.1 million acres leased since 1954 for oil and gas exploration, 79
percent have been in developed areas and only 21 percent in frontier areas.
Table 7 shows the distribution of those leases.

Other Minerals Obtained by Drilling

Salt and sulfur are produced as by-products of the petroleum industry
and by processes of extraction directly from deposits. Production in the
U.S. is primarily from the Gulf Coast region. Some of the salt domes in the
Gulf of Mexico have been mined by solution with the product being sold as
brine. Sulfur, removed by the Frasch Process, may also be from offshore lo-
cations. Production of both these mincrals is variable and greatly affected
by the national economy. In 1983 there were two producing salt and five
producing sulfur wells in federal lands off Louisiana. That numnber has
been static for almost a decade (MMS, 1984, p. 17).

Flacer Deposits
Blanketing the continental shelves are sands and gravels of relatively

[}
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Table 7. U.S. Offshore Leases Offered and Taken -~ All-time to 1984
{in millions of actes)

Acres Qffered Acres Leased Under Lease in 1984

Alaska 467 49 3.9
Pacific &4 24 0.8
Gulf 2228 274 193
Atlantic 496 22 12

Source: API, 1955,




recent origin. These may have been deposited by the continental glaciers
or may have been transported to the shelf region by rivers and wave
action. As post-glacial sea level rise occurred, these deposits were worked
and re-worked by wave action into underwater sand ridges. These ridges
are being further modified by present day wave action. Where the terres-
trial sources of these sands and gravels contained heavy metals, such as
gold, tin, platinum, and chromite, concentrations may have been formed by
the winnowing action of the waves. These are "lag” or "placer” deposils.
Most heavy metal deposits arc found on the Pacitic Shelf, but there are
some potentially valuable minerals associated with East Coast shelf sed-
iments. Noene are presently being mined.

One of the more prosaic of placer minerals is sand and gravel for usce in
construction aggregate. But, when it is considered that the average single-
family dwelling contains about 8 tons of sand and gravel, we begin to think
of it in more concrete terms. Construction aggregate is a high-volume, low-
cost commodity highly sensitive to transportation costs, doubling in price
with each 20 miles of trucking,.

At present, most construction aggregate is taken from terrestrial mines,
but as these sources are built over, abundant offshore sources wilt be more
heavily utilized as they are in Europe, Great Britain and Japan. Research
undertaken on both ceasts has shown the economic potential of exploita-
tion of the offshore resource, but entrenched suppliers are reluctant to aban-
don established and proven sources for the new, possibly litigious offshore
environment. The major problems faced by potential offshore supplicrs
arise from use conflicts between recreational fishermen and boaters, com-
mercial fishermen and coastal property owners.

New York Harbor was, in the early 1970's, the largest single sand mine
in the nation, possibly the world. Most of the material removed was used
for fill in the construction of highways for the metropolitan complex of
New York City and northern New Jersey, Shut down in the early '70's
because of flagrant mining violations and environmentalists’ concerns, min-
ing of the Harbor remains one of the few "get rich quick” schemes onc can
find. But, despite favorable economics, offshore mining has not recom-
menced becausc of the concerns stated abave. Sporadic mining of offshore
sand and gravel deposits has occurred, but never in a sustained fashion.

Another nearshore placer deposit once mined extensively along the Gulf
Coast was "shell." Used as construction aggregate, old oyster reefs and
other biogenic calcium carbonate deposits were extensively mined. These
activities were also affected by environmental concerns, and few shell-
mining activities continue today.

Of all the underwater resources within the Territorial Sca and access-
ible by existing technology, sand and gravel offer the greatest potential to
the states. By moving the locus of mining out of the estuaries where com-
petition among users is most intense, but remaining within an extended
Territorial Sea, many of the environmental concerns can be alleviated.
Several states have established policies governing underwater mining for
aggregate and initiated schedules of royalty fees.
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In New York, a palicy coupling the mining of apggregate, which creates
underwater "borruow pitls,” has been merged with use of the holes for
disposal of contaminaled dredge spoils. This pelicy sets double royaltics:
one for digging the hole (and sclling the aggregate); the other for filling
of the hole (disposal of contamvinated spoil)!

This becomes a promising option for coastal metropolitan areas. Combin-
ing harbor maintenance dredging and sale of clean spail from that dredy-
ing as agpregate or fill will help to alleviate the cconomic burden of main-
tenance dredging. Evolving federal practices will increasingly place the
burden of harhor maintenance on local governments. As less than 20 pereent
of most harbor spoils are actually contaminated, what is required is good
dredging practice and surge storage for the spoils because dredging produc-
tion will exceed demand. At least one such arrangement has been worked
out; more probably will be in the future. Another factor that may enhance
the cconomics of offshore aggregate mining is the recovery of heavy met-
als. While these may be present (quantities of up to 20 percent locally), an
cffective economic recovery system coupled with existing dredging
practices will be required to make the process of marginal interest.

Phasphorite deposits are on the Atlantic Coast, and also off southern
California. Phosphorite rock is extensively mined for fertilizer, among
other uses. At present, the nation's principal supply is from Florida and
North Carolina. Slurries of phosphorite lie off the coast, and the deposits
beneath them offer great potential. These are now being studied for the
technology of mining and for the environmental impacts of mining.
Cobalt-Enriched Manganese Crusts

Mangancse nodules arc also a part of the public mythology of the
oceans. Law of the 5ca debates of a decade ago brought nedules and their
potential mining to the television screens of the nation. Nodules, together
with cobalt-enriched manganese crusts, occur widely in water depths of
1000 to 2500 meters. Found off both the East and West Coasts in arcas of
low sedimentation such as the tops and flanks of seamounts, on the Blake
Plateau, or in deep ceniral ocean basins, manganese crusts are formed by a
process somewhat like metal plating-the manganese-rich material comes
out of scawater solution and is deposited on rocks and calcarous skeletal
materials. Manganese nodules seem to be associated with the low oxygen
layer of the oceans. Cobalt content of the material increases generally
toward the equator. [n addition to manganese, cobalt, nickel and platin-
um, copper and molybdenum may be present. Despite favorable concentra-
tions of metals and economic projections for recovery technology (given a
reasonable metals market), the nodule recovery program ran into environ-
mental problems, inability for a stable political tegime to form, and a
depressed metals market.

Polymetallic Sulfides

One of the most exciting new developments has been the finding of poly-
metallic sulfide deposits off the coast of Washington and Oregon on the
crests of the Gorda and Juan de Fuca Ridges. Here, where plates are pull-
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Table 8. Potential Contribution of Manganese Nodule Resources from the |
Pacific Region to U.S. Primary Mineral Demand |
{in millions of acres) !
Estimated U.S.
Mineral Pacific Region Estimated U.S. Cumulative
Resource Resources Demand in 2000 Demand
1978-2000
. Nedules 2,100.00 - - |
! Nickel 26.00 0.440 6.700 :
. Copper 22.50 3527 60.160 !
Manganese 504.00 2.000 3000 :
Cobalt 5.00 0.180 0.300
*Prinary demand is ihe demand for new metal ond does mot  includc
demand satisfied by scrap or recycled metal.
Source; NACOA, 15982, Table 3. ;

Table 9. Comparison of Average Ore Grades Between Components
of Manganese Nodules and Land Deposits
| {percentage by volume)

. Percentage by Volume
Mineral Manganese Nodules Land Deposits
Nickel 1.5 0.8-1.3
i Copper 13 12-288
Cobalt 0.24-0.35 0.1-0.5
Manganese 250 5.0-30.0
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ading center, molten rock rises, erupting as lava
{ rock. Faults along these ridges allow sca water
d to react with the molten rock at depth. Sulfur,
lver and cadmium, among others, arc leached
ard in an underwater geyser.
a cone of matenals, so, too, do these under-
water geysers. Upward moving hot water coming in contact with the cold
seawater cools rapidly, causing thf minerals to precipitate t‘)ut. These
hydrothermal plumes, or "smokers, a]low us to study thq active forma-
tion of mineral deposits, the terrestrial amalogies of which have been
mined for centuries. Additionally, wholly new communities of animals
have been discovered 1n association with these "smokers.” These organ-
isms derive their energy and nutrients through chemical reactions with
the upwelling solutions. While the vents are rich in minerals, ‘their
unique biological situation suggests that thf;y will probably not be mmed.
But many suggoest that future technology will capture the upwelling brines
for refinement.

in addition to the active "smokers,” there seem to be deposits derived
from the piumes of metal-rich waters being vented. These massive sulfide
deposits have terrestrial analogies. These deposits are thought by some to
provide an almost endless supply of many strategically important min-
crals.

ing apart forming a sprc
flows forming new crusta
to pereolate downward and
manganese, zinc, cOpper, 51
from the magma and boil upw

And, just as geysers create

Summary

Although the living and mineral resources of the Exclusive Economic
Zone are diverse and offer much potential to the nation, their exploita-
tion awaits a more conducive cconomic and political environment. Only
the fisherics and hydrocarbons of this regime are currently being signifi-
cantly exploited. An extended Territorial Sea would give the states juris-
diction over more of those resources, although the fisheries are now
largely under state control. Sand and gravel, as aggregate material, are a
highly accessible resource, about which much is known. Stimulating an
offshore mining industry for that resource remains a challenge.



Qzis 056t
L6 £8
s oy
st A
£ED o
Lo (A H
a0 au
0a oo
e s
A 0
09t Tl
oSt 0'ct
L] got
[38) 00
UesLy DNzt
00 0o
e 0t
0o oo
aa oo
€L Bl
L0 o0
0Oz 1 34
0% kg
(14 oL
Lunt 000y
0002 0661

(S32IN0E "5y W)}
Uoliynpold pue] pyewnsy

o6lE’L
FHL
ger
0'080°1
s
0

<l
(1), 74
00EL

11
otern
IR gy
OOz
(V86
0Lzse
ot
gLl
0oat't
0

¥s

g1
0'o00'e
Oorene
09t
goozsl

000Z

Zalqel easl ‘VODYN WOl

e1ep Areppudord Lueduwsos sourpy Jo neamg g s Aq PIRYYIIM - M

"BAOUNC A0 JO SUOT|[Tl U,y

‘R0 dexss jo uohelEpal 2pOIU] jou s20p

pue [E]3W mau Jo uoysnpoxd ay §1 :ctuzmuc._m Arewud ([ejan —uwﬂumuo._ 10 dems Aq
POYSLES PUBWIP DT JOL SO0P PUR [&490U M3 JO7 pURwDp Y] 51 puewop Areurty],

0eeb'l
L1
€91
0Co8
Lbb
A1)

ol
05z
001
80
UBIYE
000g
YA
(i
09¢£T
g

gL
0018
1o

9

o1
00S6'e
UER9
0z
000Z'0L

0661
puewag] parwnsy

O%EE
14
S€
081g

"

M
00
00
[ 413
4]
03 4'1 4
0il
k13

~M
0L6¥'1
00
00
0o
079
Tl

M
ore
ot0lL
0%l
098g

a6l
uclInparg

(5110 11048 JO SPUESNOL} Uf)
puewac] pue A[ddng [exaurpy Areunig ‘g ) 10§ 15e3210] “0f 21qeL

0ozl
8

L6
0959
9
00

G0
iz
Lgel
€0
0'LE8?
oiel
0ese’l
0ag
oLz
EE

L6
O¥be
00

e

il
0202'T
0cs9
06l
oz91'9

a6l
punaQ

Surpunios papel samFd (30N

Az
TUWINIPRUEA
seeegpyeduny
STETMERL

11
ey
“UWN{RIUEL
WNRUCNS
T aadRAYIS
e TS [RG
e IR0 ]
s AR N
e r-asan SRy
cengyydenn
e ..!:.-.::EEOU
“umiqumo)y

ALY
e ayyieg

g lRAqSY
oo KATONORUY



"L 219EL ‘€861 "VODVN urodg

‘eiep Aanaudord {ueduod Saupy Jo neamg ‘S 34l A4 PIAYUIIM - M

sjuaw3id [esuIagy

erjensny ‘odxaly ‘uteds ‘nuag ‘epeue)) [2S ‘“Junsed ‘azuolqg ‘sselg Bumueaes nnz
PpRuRy ABYD Y ginog jo angnday bL 1s41e1E) [EaRRay> ‘Juade Lof[e 1395 WIMIPEUEA

o) WIADG resnuay> ‘sdedsolae ‘oiiserd
wop3uny paun ‘euny uedef ”“ sy saded ‘sBunyeos saded Juauredtg W],

[EOLII[D
pue{ieq] ‘elsfe[epy ‘elsauopu] ‘BlAI0Y b4 ‘uoy eptodsueny “sadid ‘szopios ‘s3uyroy 1 H
wopSuny paw[) ‘oMxajy ‘epeue) ® reoupep ‘aremduitals ‘AydesBojoyy LTI

wopFury PUPpa ‘ANsyuap
PAIIUL ‘UOTL] 1BIA0S ‘eDtyy yinosg jo drgnday =) ‘SITUARIVND ‘TedUpafs ‘s1sere) s[ERpy dnosoy-wnun ey
BUEMSIOf ‘ADPMION ‘EPeusT) ‘RI[POSNY 4 sho[E ‘eordsorae ‘[3als puE uoly AN

RdueL]

'aogen ‘eI ERSNY IEely ‘B yInosg jo sqndey 6 |31 asatresrepy
BUUINZ ‘T3] ‘B[ "EPEUED) l Burqumnid ‘Tearnoag saddoy
purjut] BmoquaxnT-umii|ag ‘eiquez faie7 16 asedsozay rqoD

aMmERQITZ ‘TIZely S|PLAIEMT JURISISAI
snnddiyg 'uonun ataog ey Yinog jo angnday ® UOIOLIND PUE JEY ‘SAONE ‘Pas ssa[ulelg Fialehi Ty
a0y Jo ngnday ‘oXIW ‘elensny ‘epeue’) 2] sattoneq ‘s8umerd sduneon LUTRPE)
AIIIOR "Iy Tuldg BUNY & Butup [m sed pue iy queg

(1861-8261) A1ddng -g'n papodur uoyenddy TerauTy
o saamog selepy £iddng

jo 33nuanag

*100[] UE3d( AY) U0 PUNOJ STEIIUIN PUE S[EII JWOS VO *§°(] JO AdUedY 1T qeL



Acknowledgements
Maynard Silva of Woods Hole Oceanographic Institution pointed me
toward offshore petrolewm stafistics that would otherwise have been over-
looked. Richard Rowe and Daphne White, National Marine Fisheries
Service, provided information on the values of fishery landings by seg-
ment of the EEZ. Nancy Mocre, University of Connecticut, assisted in pre-
paration of the manuscript,

Literature Cited

APl 1985 Haesic Petrolewm Data Rrook. Petrolewm Industry Statistics. Vol. 3,
No. 3, September 1985, Amertcan Petroleumn Institute.

Hargreaves, D. and S. Fromson, 1983. World Index of Strategic Minerals, Pro-
duction, Exploitation and Risk. Facts on Fife, Inc. New York, N.Y. 1983,

NACOA, 1982. Fisheries for the Future. Restructuring the Covermment-Industry
Partnerskip. National Ocean Goals and Objectives for the 1980°s.  National
Advisory Committee on Oceans and Atmosphere, Washington, D.C. July 1982
NACOA, 1983. Marine Minerals: An Alternative Mineral Supply. National Goals
and Objectives for the 1960°s. Ibid. fuly 1983,

NACQA, 1984. The Exclusive Econemic Zome of the United States: Some Im-
mediate Policy Issues. A Special Repor! to the President and the Comgress. Ibid.
May 1984, p. 37.

NMFS, 1977, Fisheries of the United States, 1976. Current Fishery Statistics No.
7200, Nationa!l Marine Fisheries Service, Natiomal Oceanmic and Aimospheric
Administration, U.S. Department of Commerce. April 1977

NMFS, 1385a. Fisheries of the United States, 1984. Curremt Fishery Stalistics No.
8360, thid, April 1985.

NMFS, 1985b. Marine Recreational Fishery Siatistics Survey, Atlantic ami Gulf
Consts, 1981-1982. Current Fishery Statistics No. 8324, ibid. April 1985.

NMFS, 1985c. Marine Recreational Fishery Statistics Survey, Pacific Const, 1983-
1984. Current Fishery Statistics No. 8325, fbid. August 1985,

MMS, 1984. Federal Offshore Statistics. Leasing Exploration Production Revem-
ue. OCS Report, MMS 84-0071. Minerals Management Service, U.5. Departmenmt
of the Interior. September 1984.

LSGS, 1984. A National Program for the Assessment and Development of the
Mineral Resources of the United States Exclusive Ecomomic Zome. Symposium
Proceedings of November 15-17, 1383. United Slates Geological Survey, LLS. De-
partment of the Interior, Reston, VA. 308 pp.



Observations on a Twelve-Mile

State Fisheries Jurisdiction
by Charles R. McCoy™*

Flarida's location and varying geographic jursidiction over saltwater
fishing causes unusual enforcement problems. Florida scparates two
Fishcry Conscrvation Zones (FCZ), the South Atantic and the Gulf. The
state's territorial waters extend nine miles into the Gulf and three miles
inta the Atlantic. These jurisdictions converge in the Florida Keys, and
application depends on “which side of the island" fishing takes place.

An extended territorial sea is an incomplete vehicle to enhance any
state's role in saltwater fishery conservation and law enforcement. A more
effective method would be to amend the Coastal Zone Management Act to
expressly require that federal fishery management plans be consistent
with state law. Such consistency would at lcast require federal prohibi-
tion of fishing gear prohibited by state law.

Extending foderal recognition of state regulatory jurisdiction to 12 miles
will not present "undercutting” of enforcement of state law in state waters.
One alternative is amending the Magnuson Act to establish minimum fed-
eral standards (siz¢ and catch limits, gear speciflications) that apply in
foderal and state waters, while allowing more restrictive state regula-
tions (gear prohibition, etc.} to apply in federal waters also.

A 12-mile limit will be moderately beneficial in the Atlantic Occan,
prohibiting virtually all use of purse seines for king mackerel. Fishing
that occurs beyond 12 miles will not be affected. Florida will benefit little
from cxtension of its regulatory jurisdiction from nine to 12 miles in the
Gulf.

Case Studies

Potter v, State of Florida, Department of Natural Resources

Plaintiffs are shrimpers arrested for violating Florida's prohibition of
shrimping (s. 370.151(2), Florida Statutes), in the Tortugas Shrimp Bed.
The Shrimp Bed, as described in the statute, lics generally to the west
and north of Key West, extending about 43 miles into the Gulf. It extends
beyond the federal Tortugas Shrimp Sanctuary to the northwest and to
the south. The federal sanctuary, in turn, lies beyond Florida territoriat
waters. The effect is o sandwich an atteruated band of federal sanctuary
water between Florida territorial waters and the northwesterly extreme
of the Tortugas Shrimp Bed (sce Figure 1).

*Assistant  General Counsel, Flovida Department of Natural Resources, Tallzhas-
see, Florida
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On one hand, extending Florida's jurisdiction to 12 miles would Narrow,
but not climinate, the band of federal waters. On the other hand, a 12-
mile limit is certainly more uniform than limits of 3 and 9 miles.

Bethell v. Gissendanner, Florida Department of Naturai Resources, ete,

Bethell was arrested about 3.5 miles from shore for possession of fish-
traps, which is prohibited by s. 370.1105(2), Florida Statutes. The issue of
federal preemption was raised, but declared moot by the Eleventh Circuit
Court of Appcals in Bethell v. State et al., 741 F.2d 1241 (11th Cir. 1984).
The controversy was mooted by the Florida Supreme Court's decision in
Southcastern Fisheries Association v. Department of Natural Resources,
453 50.2d 1351 (Fla. 1984).

If state jurisdiction had extended to 12 miles at the time of Bethell's
arrest, he would have been subject to Florida law, regardless of whether
preemption had otherwise been effected.

The Southeastern Fisheries case raises an interesting question on the
nature of the 12-mile extension. The Florida Supreme Court held that the
challenged provision, on its face, was not intended to apply outside state
waters. Given that a state court has limited the law's geographic rcach to
the state's territorial waters, can federal law extend that reach? A
possible resolution is for federal statutes to declare that the federal law,
out to 12 miles, is the same as the law that would apply within the appro-
priate state's territorial waters.

The Baldridge Cases

The Baldridge cases were brought by Florida against the U.S. Depart-
ment of Commerce to prevent implementation of parts of the foderal
management plans addressing mackerel and grouper fisherics in the Gulf
and Atlantic. Florida's principle chalienges were that certain provisions
of the plans were in direct conflict with Florida law, thereby violating
the consistency provisions of the Coastal Zonc Management Act, 16 US.C.
5. 1456; and that the plans violated several national standards imposed
by the Magnuson Act. (See Appendix, excerpted from the purse seine case.)

Specifically, Florida challenged use of fishtraps and purse scines to
take grouper and mackerel, respectively. Purse seincs cannot be used to
take food fish “within or without" state waters pursuant to s. 370.08(3),
Florida Statutes. Fishtraps are prohibited by s. 370.1105. The cases were
resolved by stipulated agrcements.

The Baldridge cases illustrate why a geographical extension of the
state’s regulatory jurisdiction is an incomplete vehicle for management of
saltwater fish. As long as federal regulations allow use of gear prohibited
by state law, the state will be unaple to enforce its prohibition, absent
actual, observed use of prohibited gear in state waters.

Ironically and unfortunately, Florida's allegations in the purse seine
case have come to pass. Reported king mackerel catches in the Gulf have
declined far below federal limits; collapse of the fishery has been pre-
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dicted. Both state and federal agencies have proposed or adopted resiric-
tions on catch. While the usc of purse seines alone does not account for
declining mackerel catches, the use of such devices certainty did nothing
to maintain maximum sustainable yicld.

Conclusions

Federal recognition of state jurisdiction over saltwater fishing out to 12
miles will be moderately beneficial to Florida in the Atlantic, and of mar-
ginal benefit in the Gulf. The 12-mile limit begs the questions of whether
foderal law should preempt more restrictive state regutations, and cannot
solve enforcement problems attending federal leniency. Other devices,
such as changes to consistency provisions of the Coastal Zone Management
Act, appear 1o be better methads of saltwater fisheries conservation.

A 12-mile limit may have positive cffects on evidentiary problems and
burdens of proof associated with prosccution of saltwater fishing viola-
tions. In the Florida Keys, for example, fishtraps are most commonly used
within six miles on the Atlantic side. The fish caught are seldom found in
water depths or habitats beyond 12 miles. Conscquently, the defense that
fish were trapped in waters subject to federal law is more easily refuted.

A 12-mile limit would bring the great part of Atlantic king mackerel
fishing within Florida's jurisdiction.

As illustrated by the Potter case, the convergence of Florida's Gulf and
Atlantic jurisdictions will be made uniform by a 12-mile limit. Pockels of
federal jurisdiction, analogous to “intrusions™ of federal jurisdiction into
state waters of southeastern Alaska, would remain in the vicinity of the
Tortugas shrimp beds northwest of Key West. (See Figure 2.)

Florida's queen conch will be much better protected by a 12-mile exten-
sion. Conch cannot be taken from Florida waters; however, their native
recf is "split" by the boundary of Florida's territorial waters. As the
conch replenish themselves in Florida waters, they are depleted in fed-
cral.

Similarly, Florida's spiny lobster fishery will be brought largely with-
in state jurisdiction. Currently, most lobsters are taken from reefs about six
milcs offshore on the Atlantic side,

=

Appendix
{Excerpt]
First Claim for Relief
The Fishery Management Plan and Implementing Rule
Violate the National Standards Imposed by the Magnuson Act

20. Plaintiffs incorporate by reference the allegations in paragraphs 1-
19 with the same force and effect as if set forth in full herein.
21. National Standard Number 1 (16 US.C., Section 1851(a) (1), pro-

48



vides that "Conservation and management measures shall prevent over-
fishing while achieving, on a continuing basis, the optimum yicld from
each fishery.” The FMP and implementing regulations, in fact, promote
overfishing of king and Spanish mackerel stocks. The FMP improperly
sets the "maximum sustainable yield” and the "optimum yield” for both
species at a grossly high level. This fundamental error permits the har-
vesting of fish in numbers greater than that which the species can endure
and still survive. {The "maximum sustainable yield" is an estimate of the
maximum number of a given species of fish which may be caught year
after ycar without causing a decline in the stock: "optimum yield" is the
ideal number of fish which may be caught, given best scientitic, sociolog-
ical, economic and other factors.)

22. The FMP and implementing regulations authorize the use of purse
seines to take king and Spanish mackerel. The purse seine is a large and
highly efficient, small-mesh net deployed by two vessels. The use of purse
scines is effectively prohibited for taking mackerel by every coastal state
affected by the FMP. The introduction of this gear into the mackerel fish.
cries does not prevent overfishing; rather, the demonstrated capacity of
purse scines to capture targeted and non-targeted fish in great numbers
fosters excessive fishing pressure, attainment of fishing quotas too early in
the season to ensure safety of the stocks, and capture of undersized fish.

23. National Standard Number 2 (16 US.C. Section 1852(a) (2)), pro-
vides that "Conservation and management measures shall be based upon
the best scicntific information available." The Defendents violated this
standard in at least two important respects:

A. The text of the FMP acknowledges that in the developmental stage
of the plan, there was only scanty scientific information available as to
the condition of the mackerel fisherics. From this virtual dirth of informa-
tion, the Defendants nonetheless formulated figures purporting to
demonstrate the maximum sustainable yiclds of the species. Such formula-
tions were undertaken without a valid scientific basis and using scientif-
ically invalid methodology.

B. At the time the FMP and regulalions became effective, and for
scveral years prior thercto, there existed scientific evidence indicating
that the premises upon which the FMP were based were erroneous. Catch
data relied on to determine maximum sustainable yicld were shown to be
an unreliable index to assess the condition of the stocks. Further, tagging
data indicated that king mackerel consisted of at least two separatc
stocks and that such stocks should be managed separately. The Defen-
dants wholly ignored this scientific information in the development and
implementation of the FMP.

24. National Standard Number 3 (16 US.C., Section 1851(a) (3],
provides that "To the extent practicable, an individual stock of fish shgll
be mianaged as a unit throughout its range, and interrelated stocks of fish
shall be managed as a unit or in close coordination.” The FMP treats king
mackerel as one stock throughout the South Atlantic and Gulf of Mexico
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regions. Scientific information developed as carly as the mid-1970's indi-
cates that there are at least two separate and distinct stocks of king
mackerel in these regions. This information further indicates that the
scparate stocks should be managed scparately and differently. The
Defendants violated this national standard by purporting to manage king
mackerel as a single stock.

25. Defendants further violaled Standard Neo. 3 in that by allowing
purse seining for mackerel in federal waters, the mackerel are not man-
aged as a unit since all states concerned effectively prohibit use of purse
scines to take mackerel instate walers.

26. Nationa) Standard Number 5, (16 U.SC, Section 1851{a) (5)), pro-
vides that "Conservation and management measures shall, where prac-
tical, promote cfficiency in the utilization of fishery resources; except
that no such measure shall have cconomic allocation as its sole purpose.”
The FMP provides for the introduction of a new, efficient, non-discrim-
inatory gear which can adversely impact targeted and non-targeted
fishery resources. A portion of the allowable fishing catch for king and
Spanish mackerel is allocated to purse seiners. The Defendants violated
this national standard in that this measure impairs efficient resource
utilization and has economic allocation as its sole purpose.

27A. National Standard Number 6 (16 US.C., Section 185Ha) (6),
provides that "Conservalion and management measures shall take into
account and allow for variations among, and contingencies in, fisheries,
fishery resources, and catches.” The best scientific information indicates
that the abundance of harvestable fish fluctuates from year to year. The
FMP does not provide for this contingency. Instead, the FMP sets an arti-
ficially high maximum suslainable yield which remains constant from
year to year. The Defendants have violated this national standard by
adopting a measure which dees not allow for annual or periodic varia-
tions in harvestable fish.

B. Best scientific information indicates that the catch from purse seines
and the impact upon fisheries resources from such catch will vary depend-
ing on migratory patterns and incidental harvest. Defendants have vio-
lated this national standard by failing to account for these variations and
contingencies.

28. A controversy presently exists between the Plaintiffs and the Defen-
dants concerning the legal rights and duties imposed by the Magnuson Act,
16 US.C, Section 1801 et. seq. Plaintiffs desire a declaration that the
Defendants have failed to comply with the national standards and accord-
ingly that the FMP and implementing regulations are invalid.
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A New Jersey Perspective
on Issues Involving

Ocean Waste Management
by Lawrence Schmidt*

I have been asked to speak on the political and legal imphications of ex-
tending the state’s territorial sea to 12 miles and how that could relate to
state and federal relations in the area of ocean waste management. In
particular, the conference organizers have asked me to speculate on the is-
suc of ocean incineration, the current state of relations between New Jersey
and the federal government, and potential changes that might occur in
that relationship if the territorial sea were extended to 12 miles. 1 have
pondered that questions for the past two months, and 1 regret to say that |
cannot develep a scenario where it would make the slightest difference,

The Envircnmental Protection Agency's proposed North Atlantic Incin-
cration site is generally described as being approximately 140 nautical
mifes cast of Cape May, New Jersey. Two weeks ago, Governor Mark
White of Texas wrote to Governor Tom Kean of New Jersey to offer tech-
nical support on what is considered an ill-advised iniiative by EPA
issuc a permit for a rescarch burn of hazardous wastes "off our coast.” We
sincerely appreciated the offer of support and the excellent technical
work that the State of Texas has produced in challenging EPA's occan
incineration program. However, | wondered to myself if we would have
received the same letter if the State of Virginia were about to permit a
hazardous waste incinerator in the City of Richmond. Probably not -
—although the City of Richmond is some 140 nautical miles southwest
(and parenthetically downwind) of Cape May, New Jerscy. My point is
the issue of perception, what is perceived to be “off our coast” becomes a
negative portrayal of the State of New Jersey. The political response is
immediate and defensive. New Jersey's coastal waters will not become the
dumping grounds for the entire East Coast. For the record, the proposed
North Atlantic Incineration Site is duc east of the coastlines of Delaware
and Maryland, not New Jersey. Alternately, so as not o offend those two
states, let us just say the proposed site is 160 nautical miles south of Long
Island.

In a few minutes, 1 will continue my remarks on the substantive aspects
of state-federal relations on the issue of ocean incineration. However, at
this time, 1 would like to talk about issues that more directly affect the
question of an extended territorial sea.

*Director, Planning Group, Offi of the Convmissionsr, New Jersey Department
of Environmental Protection
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Figure 1. Location of Proposed North Atlantic Incineration Site Bounded by 36U0°
ta 38%U'N Latitudes and 7190 to 72730'W Longitudes. Distance from Ambrose
Light to Center of Site is 155 miles.

Nearshore occan dumping has been a two-edged sword that has strained
relations at the state-federal level, between states, and even between re-
gions of the state. The two primary activities that have caused the
controversy are the federally authorized and permitted disposal of sew-
age sludge and dredged material. Both New York and New Jersey have
historically utilized ocean disposal as the only practical way to get rid of
these waste materials. New Jersey has often taken aim at New York City
for polluting our coastal waters and beaches. More people are now starting
to look at the issue of the New York Bight in a wholistic fashion with no
single activity or governmental entity being the culprit. The New York
Bight is the depository, either directly or indirectly, for a significant por-
tion of the pollution burden from the New York Metropolitan area
supporting a total population in excess of 20 million people. In addition to
barge dumping of studge and dredged material, coastal waters are also
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impacted by the Hudson-Raritan effluent plure consisting of several bil-
lion gallons per day of treated and undertreated wastesvaters, urban and
agricultural runoff, coastal discharges and runotf and atmospheric fallout
of pollutants. The majority of the nearshore pollution can be addressed by
the states themselves. Upgrading of municipal treatment works, stricter
regulation of industrial discharges, and programs to contral non-point
sources of pollution all can be accomplished by the states with resaltant
benefits to the coastal ocean.

The remaining issucs are that of barge dumping of sewage sludge and
dredged material, both of which are regulated by the tederal government.
The sewape sludge from New York and Northern New Jersey is currently
being relocated from a 12-mile site to a deepwater site of! the continental
shelf. Therefore, the question of an extended territorial sea bocomes meot
and sparcs you the agony of hearing all the details of what has become
known as a "cause celebre™ among ocean dumping; aficionados.

Dredged material from the Port of New York and New Jersey conlinues
to be dumped at the so-called Mud Dump Site, approximately six miles off
New Jersey's coast. The Corps of Engincers maintains that this practice is
environmentally acceptable. The Corps not only regulates dumping under
authority in the Marine Protection, Research and  Santuarics  Act
(MPRSA), but also has the mission of maintaining federal navigational
channels. Here is a case where the Corps has a vested economic interest in
continuing the least costly disposal alternative. More than three-fourths
of the annual disposal at the Mud Dump is from Corps projects.

The State of New Jersey has advocated a phase-out of the Mud Dump
site and the designation of a new ocean disposal site that could meet cnwi-
ronmental and econoinic criteria. The EPA designated the Mud Dump pri-
marily on its historical use and not on facters that would support continued
long-term use. EPA and the Corps are currentty studying the designation of
a new offshore site in response to New Jersey's concerns that future expan-
sion of the site would be detrimental to our commercial and recreational
fisheries. If the State's territorial sea were extended to 12 miles, there is
no doubt that our posture with EPA and the Corps would be strengthened
both in terms of the timing of the move and environmental considerations
on the management of the current site. For example, under State control,
there could be more rigid requirements for permitting disposal of certain
classes of contaminated dredge spoils. This, in turn, would force the siting
of non-ocean facilities for disposal of unacceptable dredged material.
Currently the Corps studies these alternatives ad nauseanmt, but does little
toimplement them.

Before 1 retumn to the issue of ocean incineration, 1 would like to brieily
depart from my primary topic to scan a few issues where state-federal
relations could be affected by an extension of the State's territorial sea. In
the area of fisheries management, the State could gain significantly in
the management of shellfish resources. More than one-quarter of the
world's harvest of clams from the sea comes from New Jersey, with the ma-
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prity of the resource found within 12 miles of our coast. State ownership
and management of this resource could provide the State with significant
revenues thatit currently does not receive.

In a second arca, the issuc of a National Artificial Reef Program is one
that is becoming fraught with controversy with respect to state-federa)
rclations. It appears that the draft plan calls for the states and localities
to shaulder the cost of building the artificial reefs while the management
would rest with federal authorities if the recfs were located in federal
waters. Because of depth considerations, most reefs off the coast of New
Jersey would be beyond the limits of the state's jurisdiction. An extended
territorial sea could be one approach to resolve thisapparent inequity.

Finally under the calegory of miscellancous ramblings, 1 must report on
state relations with the Department of the Interior regarding OCS oil and
gas issucs. New Jersey does not bave an "8g” pot of gold at the end of its
rainbow, so 1 will defer to my fellow panel members from Texas and Louis-
iana on that issue. However, much activity has occurred on the OCS since
1976. Most of it has been in the "dry hole’ depariment. New Jersey is
currently enjoying very good relations with the Minerals Management
Service. We suspect that the ageney is still trying to recover from the
damage inflicted by Secretary Watt in the early 1980's when state-feder
al relations were at an all-time low. We brought suit when tracts were to
be offered right up fo coastal boundary and our concerns were virtually
ignored. And to make matters worse, there was no prospect of finding oil
and gas on the ncarshore tracts. Today, the Department of the Interior
scems to be much more sensitive to the state's interests in striking its
required balance. Interior's current process of consultation with the states
on OCS matters is a model that should sct the standard for other federal
agencies,

Finally, here are some of my thoughts on the EPA's ocean incineration
program. Many pcople have been rightfully critical of the management of
this program with respect to strategic errors that may, in the long run,
doom the technology of this waste disposal alternative. Three years ago
EPA got battered by the Gulf Coast states when it proposed a “special”
rescarch /operational permit prior to developing regulations. EPA was
again battered, carlier this year. This time the criticism spread coast to
coast when the draft regulations were issued without benefit of public
availability of the scientific studies that provided the basis for the pro-
posed regulations. Now we are faced with the prospect of a research burn
that may, or may not, fully resolve scientific questions and fill the data
gaps. Throughout this process, the level of consultation with affected
coastal states has been woefully inadequate. The result appears to be EPA
having little or no support from coastal states in spite of a general con-
sensus that the technology may have promise as one alternative to the
nation’s hazardous waste disposal dilemma.

Public hearings on the research permit have been scheduled for January,
but the affected coastal states have yet to formally receive copies of the
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permit applications and draft permits. In addition, the timing of the re
scarch burn is currently scheduled to coincide with the peak of our shore
tourism season, a fact that makes the propesal even more difficult to
accept.

However, our greatest concern at this time is not the research bumn per se,
but rather a scparate action pending before EPA; one that is not dircctly
related to the ocean incineration program. EPA Region lil and the State of
Pennsylvania are considering a Part B RCRA permit for an existing chem-
ical transhipment facility in the City of Philadelphia. As we understand
it, the permit, if issued, will allow this marine terminal to be a perm-
anent homeport of an incineration vessel.

Both New Jersey and Delaware have expressed concerns about the conse-
quences of a marine accident with a resultant loss of cargo in state waters.
The State of Delaware has urged EPA to prepare an environmental impact
statement to analyze the risks and consequences of such an accident in the
Delaware River or Delaware Bay before an operational permit is issued.
Although EPA has indicated that an operational permit will not be
issued until its regulations arc finalized, the issuance of the RCRA permit
could "back door” the entire process and leave both New Jersey and
Delaware without the assurances that are necessary before the risk is
accepted. One of the flaws in the proposed EPA regulations is that the
issue of landside siting is omitted.

Unforlunately, | cannot tell you how this issue will be resolved as it is
still unfolding. However, New Jersey is committed to ensuring that its inte-
rests will be protected. We will take whatever actions we deem necessary
to make the process work in the public interest. This will no doubt end up
as on¢ additional chapter in federal-state relations involving the manage-
ment of marine resources.
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Offshore Oil and Gas
by Mary Ellen Leeper*

These remarks are prefaced by a statement that [ do not deal regularly
in the more theoretical aspects of state and federal relations. [ am an
Assistant Attorney General assigned to the State Mincral Board in Louis-
jana, and hence, 1 deal in the every-day practical aspects of oil and gas
leasing. My involvement with the federal government in offshore oil and
gas has been chiefly from two perspectives: first in solving development
problems with the federal-state adjacent leascs, amicably if possible; and
second with litigation involving federal leasing, and in particular, with
the presently pending litigation over the interpretation of Section Blg) of
the Outer Continental Shelf Lands Act (OCSLA) Amendments of 1978.
Therefore, | will be speaking today neither from an academic nor an objec-
tive viewpoint. Because | have been actively involved in the 8(g) litiga-
tion, my remarks regarding that case will present Louisiana’s position.

Oif and gas exploration and production in the offshore is a relatively
recent phenomenon. T'rior to the 1940's, there was little oil and gas produc-
tivn or exploration. The first lease of waterboltoms in Louisiana was
granted in 1915, in Cross Lake, near Shreveport. }However, no major leases
of offshore waterbottoms were granted until the mid-1930's. Even onshore
leasing and production did not progress rapidly until the 1910°'s and 1920's.

Consequently, there was not much law governing oil and gas. Louisiana
passed its Mineral Leasing Statutes, which created the State Mincral
Board, in 1936 (La. RS. 30:121, et. seq.), which set up a procedure for oil
and gas development on State-owned lands. A number of cases affecting oil
and gas development developed gradually, and became codified in 1974 as
the Louisiana Mineral Code {La. R.S. 3111, et seq.). There also were few
codified laws or regulations in the federal offshore at the time. While
law was borrowed from other areas, such as contract law, real property
law, and, in Louisiana, the Civil Code, many of the pre-existing laws did
not fit oil and gas development.

Unlike coal or other mined minerals, oil and gas were fugacious, capable
of migrating from beneath the lands of one property owner to those of
another. 1t therefore differed from those other items of property, such as
hard minerals or crops, that were attached to the land. There still was a
sense that the property owner owned the oil and gas beneath his land, or
at least had the right to explore for it and reduce it to possession. Since
these minerals were susceptible to "escaping” from beneath one parcel of
land through wells drilied on neighboring property, early oil fields were
developed with wells spaced so closely that it was said of the East Texas
Gil Field that one could walk across the field from derrick to derrick

*Assistant Attorney General, Louisiana Department of Justice
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without sctting foot on ground. The economic waste in such a system is
apparent, and the carly "Rule of Capture™ was soon modified to avuid the
ngcessity of cach and cvery landowner drilling a separate well to protect
himself from drainage by his ncighbor. 1n 1940, Louistana passed its Con-
servation Statutes, which gave the State the autheority to regulate well
spacing, production rates, unitization and other necessary powurs lo avoid
both wasteful practices and the capture of mincerals from neighbaoring pro-
perty without compensation,

World War Il created a much expanded market for oil and gas. In the
late 1930's and carly 1940's there was a rapid increase in oil and gas pro-
duction. Onshore wells were produced at maximum production Jevels, and
the offshore area began to develop. By the time of the Truman Proclama-
tion in 1945, the federal government had embarked on an offshore leasing
program, as had Louisiana and other states.

Early in the ofishore exploratory program the technology did not exist
to drill in water more than ten or fifteen feet deep. But technology
followed demand, and, by the mid-1940's, there were a number of offshore
sites that had been leased by both the State of Louisiana and the federal
government. Oil companies were buying "protective leases™--they  pur-
chased lcases from both entitics for the exact same acreage so that, no
matter which government ultimately was successful in asserting jurisdic-
tion, the oil company would have a valid Icase. This is identical to
present and past onshore leasing practice, where there may be multiple
landowner-claimants {o the same piece of property. In several cases,
Louisiana leased vast tracts of many thousands of acres where the leases
were described mercly as two points on the shoreline and all property sea-
ward betwecn these two points.

As technology and oil and gas production progressed in the offshore, it
became apparent that a decision had to be made concerning the limits and
the nature of federal sovereignty and state sovereignty. When production
occurred in arcas leased both from the federal and the state government,
oil companies complained that they did not want to pay double royaltics
on the same oil and gas. It was this conflict that originated the series of
“Tidelands Cases™ that are still in litigation today.

The history of the Tidelands litigation is not an issue here, except as it
affects the question of possible extension of the territorial sca to 12 miles.
In brief, the United States Supreme Court decision in U.S. vs. California,
322 US. 19 (1947), and in following cases involving Texas and Louisiana,
recognized the federal government's paramount rights to offshore re-
sources in an area that had not yet been proclaimed a "territorial sea.” it
was not until Congress passed the Outer Continental Shelf Lands Act
(OCSLA) and the Submerged Lands Act (SLA), both in 1953, that the
states' ownership of the resources of the adjacent shelf was recognized (42
US.C. 1301, et seq., Submerged Lands Act and 43 USC. 1331, et seq., Outer
Continental Shelf Lands Act.

The extent of state-owned lands continues to be the cause of considerable
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litigation between the States and the federal government. And, again, the
battles have been hardest fought where oil and £as resources were at
stake. The tremendous revenues and the need to clarify ownership in the
arca of oil and gas reserves have created an adversarial environment in
the offshore, particularly in the arca of boundary determination. QOther
areas of significant State concern, such as environmental effects, ocean
dumping or fisheries management, have proven equally litigious, but pre-
cise boundary lines between the coastal States and the federal government
have not been the main issue in those cases,

Following passage of the OCSLA and the SLA, Louisiana brought suit in
1954 to determine its scaward boundary. Louisiana was no longer asserting
absolute sovereignty in that case, but, instead, was secking a determina-
tion of where its sovereignty lay. The State did not question whether
there should be oil and gas exploration offshore. Exploration was alrcady
well underway, it was an expanding frontier, and it created employment,
brought in new industry and was a popular idea.

Both the State and the federal government wanted to proceed rapidly
with oil and gas development. The first question between the State and
the federal government was not whether to allow exploration, but rather
how best to set the ground rules for it.

The First Interim Agrecment was reached in the Louisiana Tidelands
case in 1956. That agreement allowed for oil and gas leasing and produc-
tion to continue in the offshore while the Tidelands litigation was pend-
ing. I do not belicve that in 1956 the litigants realized how long that
pendency would be. The Louisiana Tidelands case was not finally decided
until 1981 and cven then it was decided on an interim basis. The Supreme
Court granted both parties the right to reopen the question of the bound-
ary because of the ambulatory nature of the Louisiana coastline.!

For many years, the Tidelands case represented the only serious dispute
between the State of Louisiana and the federal government over the off-
shore. Except for the boundary dispute there was a cooperative atmos-
phere between the two. The Interim Agrecment designated four zones in
which the two had varying shares of responsibility for lcasing and devel-
opment, and the relationship was good on a technical evel.,

The State’s agencies cooperated with the various federal agencies
charged with administration of the offshore. There were more than 125
unitization agreements that set productive limits and allocated produc-
tion between Louisiana and the federal government from wells located
near the Zone 1 - Zone 2 boundary (the boundary that approximated the
final State scaward boundary). These agrecments made clear cross-bound-
ary decisions about how to allocate production from oil and gas.

There was also cooperation in purely regulatory matters. For a period in
the 1950's, before the federal government had developed a regulatory
framework for its own lessces, the Louisiana Department of Conservation
was actually regulating the federal offshore. The Department was setting
production allowables and well spacing in what was the federal offshore.
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There was no federal agency at the time with sufficient expertise to sct
regulations, so Louisiana took over the role.

Since then, the U.S. Geological Survey, and now the Minerals Manage-
ment Service, has a greatly expanded staff, much larger than that of
Louisiana's, and have long since assumed this role. But regulation was ¢o-
operative for a long time, and to a great extent still is.2 There is cooper-
ation in circumstances where there are wells located ncar the State's sca-
ward boundary, to ensure that neither party is harmed by the activities of
the other.

Despite this relatively good relationship, ncw litigation is sparked
whenever the question of dividing the massive oil and gas revenues arises.
New litigation was begun when the OCSLA was amended in 1978. The
1978 Amendments followed several years of congressional debate on how
best to encourage the coastal states to cooperate in federal offshore oil and
gas development. These Amendments were passed in a package, with
coastal zone and coastal encrgy impact provisions. Throughout the congres-
siona!l history and in the enabling language and the introduction to the
Amendments, there are myriad references 0 federal-state cooperation and
to the fact that these amendments and their accompanying mandated
rules were intended to create @ more responsibe position on the part of Inte-
rior and to give the States a better opportunity to participate in federal
offshore decisions.

Ironically, these amendments ended a period of more than 20 years of
cooperation between the federal government and Louisiana and Texas, and
became a new source of controversy between the federal government and
California, Alabama, Alaska, Mississippi and Florida. The critical scc-
tion was Section 8(g) (43 US.C. 1337(g)) from the perspective of oil and
gas development and oil and gas revenues.

Section 8(g) mandated that the federal government would supply the
states with a set of geological, environmental and geographical infor-
mation at the time of the Call for Nominations, which, under the struc-
ture of federal leasing as it existed at the time, was about two years before
a federal lease sale. This information was to be conveyed to the States for
any tract within three miles of the State's seaward boundary that might
contain hydrocarbons. with that material in hand, the State, through its
governor, was to confer with the Secretary of the Interior to determine
which tracts might contain an oil or gas pool for ficld that was common 0
both the federal and state sides of the boundary. The governor and the Sec-
retary then were to arrive at a fair and equitable share of all revenucs
derived from such tracts.

The Amendments passed in November 1978. A federal lease, Sale No.
51, was already scheduled and imminent, and would clearly affect tracts
off the Louisiana coast. A number of the deadlines created by the 1978
Amendments, including those of Section 8(g), had already passed. Interior
had already held the Call for Nominations, nominations had been re-
ceived, and Interior had already issucd the final Environmental Impact
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Staterment for the Sale. It was down to the ultimate step of accepting bids
and granting leascs. Clearly, Interior had not complied with the provi-
sions of the Amendments that had passed midway through the Sale 51
process. Louisiana asked that Interior not proceed with Sale 51, since
there was no way that Interior could comply with the Amendments in
time for the sale. Interior comsidered this request, and, as a result, ex-
cluded all tracts within three miles of Louisiana's scaward boundary, but
proceeded with the rest of the sale.

The next regularly schedule sale affecting Louisiana, Sale No. 58, was
scheduled for the following year, July 1979, Louisiana spent threc months
before the sale corresponding with the Secrclary of the Interior in an
effort 10 withdraw the 8(g) tracts again, to reach a determination of the
mcaning of 8(g}, or to obtain the information that the State was supposed
to receive under Section 8(gX1) and to confer with the Secretary to arrive
at a fair and equitabie allocation of future revenues,

These efforts were to no avail. The Secretary took the position that the
requirements of 8(g) that be consult with the states meant only that he
must send a letter saying that he had determined which tracts might
contain a common pool or field and that he was willing to discuss sharing
revenues from those. Further, the share was merely an agreement to agree
in the future to unitize in the event of drainage. There was no information
provided, no geology, but the Secretary was willing to discuss his uni-
lateral determinations. Louisiana, as well as Texas and later Alaska, Ala-
bama, California, Florida and Mississippi, refused to accept this posture
as compliance with the 1978 Amendments.

Therefore, in July 1979, Louisiana brought suit to enjoin the entire Lease
Sale 58 for failure to follow the 1978 Amendments, specifically Section
8(g). This suit represented a major departure for the State of Louisiana,
and also for Texas, which brought suit the same year. Loutisiana and Texas
just did not have a history of litigation over development of oil and gas in
the affshore. Other states had. There had been various claims made and
suits brought involving environmental and coastal zone problems but Texas
and Louisiana had not been actively involved in those. It was a major step
for a producing state whose economy depended on oil and gas to institute a
suit for cancellation of an offshore lease sale.

The state was unsuccessful in its efforts to enpin that sale, but the feder-
al court ordered that the federal government, although it could proceed
with the sale, would be required to escrow all monies received from any
tract located within three miles of the States' scaward boundary, regard-
less of whether the tract contained an oil or gas pool or field. Hence, the
huge 8(g) fund was created. That was the inception of it, and it has grown
and grown and grown ever since, until now there is in excess of six billion
dollars in escrow in the various states. If the states had been successful in
enjoining the leasing process in the 8(g) area until the Amendments had
been interpreted by the Courts, there would be no six billion dollar fund
now. The present problem was created by the failure of the federal govern-
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ment to delay Icasing until a determination had been made on the meaning
of 8(g), haw it should be administered, and what a fair and equitable
share of the revenues should be.

The main issues that have been pending for some time are the amount
and sources of revenuc, ¢.g,, royalties, bonuses, rentals, other revenues, the
jinclusion of taxes, and whether there has been proper deposit by Interior
into the escrow; treatment of surface acreage scaward of the 8(g) zone if it
represents part of a tract that lies partly within the zone; and the deter-
mination of which tracts may contain an il and gas poul or field. The
major point, of course, is what constitutes a “fair and equitable™ split of
the revenues.

The statcs have consistently argued that at least 50 percent should be
shared with the coastal states since interior states receive 50 percent of
all revenues derived from mineral leasing of federal offshore lands
enclosed within their borders, pursuant to the Mineral Leasing Act.
Interior states reccive an additional 40 percent in road funds.

50 coastal states have argued that no less than 50 percent would be fair
and equitable, and further, that there is a basis in history and other equit-
ies that should be taken into account which would result in more than 50
percent.

For example, in Louisiana's case, the first three federal miles represent
only about 2 to 3 percent of the adjacent federal offshore, which is 150
miles wide in some arcas off Louisiana. (Measured to the 200-mcter limit
of the continenial shelf; recent leasing has extended the OCS leasing
further, with leases granted in deeper waters of the slope.) Unlike inte-
rior states, which suffer relatively few impacts of federal onshore
mineral development, coastal states must supply sites and facilitics for
construction, transportation, pracessing and storage, as well as the govern-
mental and social infrastructure for the offshore workers. In Louisiana’s
situation, the 8(g) share derived from only 2 to 3 percent of the offshore
would not represent full revenue support for the much larger federal
offshore mineral industry.

Further, there has been a history of good relations between Louisiana
and Texas and the federal government in the offshore. This has allowed
more rapid and expanded federal development and the accompanying
revenues. Much of the 8(g) zone was under federal lease prior to 1978. Louis-
iana has argued unsuccessfully for inclusion of post-1978 revenues from pre-
1978 leases in its 8(g) share, since excluding those revenues would penalize
states that cooperated in federal leasing in the past, contrary to congres-
sional intent.

Finally, Texas has argued successfully that the coastal state should
receive its fair share (50 percent in that case) of the enhanced value of
federal tracts adjacent to state tracts, where the state tracts were leased
first, reserves were proven, and the federal lease brought a significantly
higher bid as a result of the information obtained from state leasing. Louis-
iana has also argued the converse of this—that the fair and equitable per-
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centage should taken into account the possibility of the state's lands being
devalued as a result of unsuccessful adjacent federal exploration.

A resolution to this dispute is pending in Congress. There is an amend-
ment to Section 8(g) pending in the budget reconciliation package that
would allocate 27 percent of revenues derived from any tract within the
first three federal miles to the coastal states, The requirement of a pool or
field has been climinated; it would apply to any tract within that area.

The proposed legislation also addresses some other concerns, such as the
Alaskan Tidelands issue and how to distribute the 8(g) revenues where
the boundary is not yet set between the state and the federal government.
That proposal has passed both houses of Congress and is now going to con-
ference committee. As of last Thursday, that was the status; it had not yet
gone to conference, If that legislation passes, it would do away with this
particular litigation.3

However, once Texas and Louisiana had taken the hard step of filing
suit to enjoin a federal lease sale, it was not long before it happened again.
This occurred in 1984 as a result of a change by the Department of the Inte-
rior from the Call for Nominations and advertisement of specific tracts, to
arca-wide leasing. "Arca-wide leasing” means that Interior puts all the
rest of the tracts in an offshore arca on the market. Any tract not already
under leasc is subject to bid, and there is no predetermined tract identifica-
tion prior to the Leasc Sale.

In 1984 Louisiana brought suit to enjoin the third Central Gulf of Mexico
sale based on arca-wide advertisement. About a month later Texas also
brought suit to enjoin a federal lease sale on the same grounds, that area-
wide leasing failed to bring fair market value for the tracts that were be-
ing offcred, and, hence, the Secretary was acting beyond his mandated
duties.

When all of the Gulf of Mexico is put on thc market at one time, the
lease salc fails to create an environment where potential bidders, having
identified areas of industry interest in advance, can center their bidding
attention. There is, therefore, reduced competition and reduced prices
{(bonuses). Studies conducted by Louisiana and Texas found that the bonus
money, which is the money bid up front for the right to explore, was re-
duced by mare than half, on a per acre basis, during area-wide sales com-
parcd with sales with advertised, identified tracts.

Again, Texas and Louisiana were unsuccessful in enjoining the lease
sales, but courts in both states held that, to the extent that the states were
injured by Interior's failure to receive fair market value for the tracts
within the 8(g) area, appropriate redress would be in the pending 8(g) liti-
gation. If that litigation progresses to trial, the states will assert that
they are entitled to a fair and equitable share of the fair market value of
those tracts, rather than of the revenues actually received at the area-
wide sales.

This is a very bricf description of some of the pending litigation affect-
ing offshore cil and gas, but | also wanted to touch on some of the questions
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presented by this conference and the other speakers, and the question of an
extended territorial sca. [t does not appear that it would make much dif-
ference in the development of oil and gas if there is a three-mile or a 12-
mile territorial sea. There would not be much difference in oil and gas ex-
ploration or production.

The 1979 Amendments, in addition to Section 8(g}), created yet another
layer of permitting in the bureaucracy that Mr. Ball spoke of yesterday,
but that change hasn't altered the perception of the States. In response to
Mr. Ball's presentation, if that bureaucracy is a drama, if that permitting
is an “artistic presentation,” I am afraid most states, including Louisiana,
perceive that there is an ending to the drama already written. The state
might fallow the whole process, making known its concerns; it might file
500 pages of comments to the draft environmental impact statement; but
what that state will receive back is a paragraph stating that its concerns
were noted and rejected. There have not been many changes made in Inte-
rior's planning as a result of state comment.

Yesterday someone brought up the question of managing the oil and gas
resources and expressed the view that, without such management, the oil
companies would take out the last drop of oil. A change in the territorial
sca, with or without an extension of state sovereignty to 12 miles, would
not change the management scheme much. Much of the OCS, well beyond
12 miles, is already under lease and a change in sovereignty over those
leases would not work a change in the rights already in place. Any
attempt by the coastal states assuming control over those leases to 1mpose
restrictions on the right to explore and produce would almost certainly be
met with interminable legal battles.

Even efforts by Interior to enhance production {presumably hastening
the extraction of the last drop of oil) have not met with success. The
production curve in the offshore varies with the market. Overall rates of
production—the total of all wells, not well-by-well allowables--are not
“regulated" in the sense of there being firm controls or planning. A lease
confers the right to drill and explore 5,000 acres as the company sces fit,
for as long as the company otherwise properly maintains the lease,

There were no sudden increases in the number of wells being drilled or in
total production even after the area-wide lease sales. The theory there
was that if Interior let the companies sclect any area at cheap prices,
there would be additional exploration. But because area-wide leasing was
instituted at a time when the price of products was falling this did not
occur. The gas and oil had very low prices, and the companies did ot
move quickly to drill, whether they were able to buy the leases at
lowered prices or not. They might buy the leases, but they will not drill
them until there is a market for the product. Interior's plan to increase
production did not work, and it is unlikely that a master plan to hold
down production would work in a rising market.

Considering the environmental and onshore impacts of oil and gas ex-
ploration, again, I do not believe that extension of the territorial sea
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would directly affect cither the problems or the perception of those prob-
joms. Lowsiana has made quantum leaps in the last ton ycars in
pub[ic awareness of environmental problems. This is especially true of the
major problem of coastal crosion, which is now estimated to be in oxcess of
50 square miles a year in land loss. There are also related socioeconomic
problems, which have become acute in the last three years with the slow-
down in the industry. Again, referring to yesterday's speakers, if you look
at an indigcnous population, in that case the Eskimos, as a test for the effi-
cacy of a regulatory program, then oil and gas regulation has been a fail-
ure in Louisiana.

However, it would probably not be perceived as such locally. There was
an indigenous and unusual local community, a hunting and fishing and trap-
ping and agrarian community that is no longer there. Many of the people
whao relied on those pursuits are now skilled laborers and have generally
attained a more comfortable living as a result of oil and gas development.
The animals and fish are still there, and are still being exploited, but not
exclusively by local residents.

As the industry has slowed there has been massive unemployment.
Some people who were satisfied with the trade-off of certain cnviron-
mental and other problems for increased employment may now perceive
that the problems of offshore production are likely to persist after the
employment is gone. But there would be few who would choose the rigors
of hunting, fishing or farming as their only source of income, over the finan-
cial benefits brought by the development of oil and gas.

In conclusion, expansion of the territonial sea would be unlikely to affect
offshore oil and gas. However, if the proposal to extend the territorial
sea is linked to an extension of the states’ ownership of resources to 12
miles, then oil and gas might well be the stumbling block to that proposal.
Here the states' experience with 8(g) is instructive. More than six billion
dollars has accumulated in just six years from only tracts within miles four
through six of the OCS. There are vested contract rights in the oil com-
parues who own leases within that area, as well as vested real rights.
The Department of the Interior fought seven coastal states, including
Texas and Louisiana, states that had a history of amicable relations with
the federal government, to minimize the effects of a Congressional man-
date to even share revenues derived from a portion of the OCS, even
though that fight cost the very cooperation that Interior had sought. If
the states claim or Congress proposes that the states receive title to the
additional nine miles of an expanded territorial sea, it appears that
there would be insurmountable opposition from the federal government, as
well as interior states, to foregoing those massive oil and gas revenues.

Subsequent 10 this presentation, Congress emacted legislation that fixed the
Louisiana-federal boundary, using the same boundary set by the Supreme Court
in the Louisiana Tidelands case. Outer Conmtinental Shelf Lands Act Amendments
of 1985, H.R. 3128, Title VIIl, Section 8005, passed in April 1986 as part of the Bud-
get Reconciliation  Bill, effective October 1, 1985, Section 8005 amended Section
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2b) of the Submerged Lands Act (42 USC 1301k, as follows. ".any boundary
between a Siale and the United States wuder this Act which huas Fern or is here
after fixed by coordinates under a fmal decree of the United States Supreme
Court shall remain  immobilized af the coordinates provided wnder such decrec
and shall not be ambulatory.”

ESubscquz’m to this presenitation, as 4 result of the 1985 Amendments to the
OCSLA (see Footmote 1), the Department of the inferior has taker Ehr  position
that it no longer has a duly, or even the autherily to wnitize production with the
adjacent states to avoid draimage of hydrocarboms from  beneath  state lanids
through wells located in the federal OCS. Loutsina has brought sutt challenging
this position, Louisiann, ex rel, William |. Guste, Jr, Attorney General, vs.
United States af America, et al., Civil Action No. 86M924-L, us. District Court,
Western District of Lowisiana, which suit has nat yet been set for trial.

3This legistation did pass in its proposed form in April 1986, effective. Ocfober 1,
1985. Quter Cowtinental Shelf Lands Act Amendments of 1985 1R 3128, Tille
Vill, Section 8001, et seq., amending Section &tg). it provided for lump-sum pay-
ments to the wvarious afjected states of a total of approximatcly $1.4 billion, pro-
vided for future paymenis of monies that had been excluded from escrow over a
20-year period, and provided for a 27 percent share of all future bonus, vental and
rovalty payments, [t also continued in place the information-sharing  require-
ments of the former Act, with some modifications, and provided for treatmenl of
common hydrocarbon-bearing areas. it removed the requirement of a determina
tion of & common pool or field as a prevequisite to revenue sharing.



State-Federal Relations

in Quter Continental Shelf Leasing:
A Perspective of One Regional
Technical Working Group Member

by E. G. Wermund*

Many perceptions may describe the relation among states and the feder-
al government regarding oil and gas leasing on the outer continental
shelves (OCS) of the United States. The following describes one perspec-
tive that resulls from working on a federal-state working group that mects
biannually to examine leasing issues of mutual concern in the Gulf of Mex-
ico.

The foremost issue regarding the development of natural resources on the
OCS is the federal leasing policy. Yet states have less input in this
leasing policy than in other important, but lesser, issues. Leasing policy
must deal with several questions: How fast should development occur?
How often should OCS Icases be sold? What size of properties should be
offered? Who should determine the exclusion of properties? What is a
fair price?

In addition to the federal leasing policy, those issues or impacts that
the states attempt to resolve with the Minerals Management Service
{MMS) and Department of the Interior are principally economic and/or
environmental. The economic issues include the division of revenues from
sales and development, the impacts of land-based support facilitics and
transportation on communities, the cffects on recreational income, and the
limitations imposed by marine structures on commercial fishing. Envi-
ronmental impacts comprise effects of oil spills (number one) on the marine-
land interface and its ecosystems; of drilling on or near coral reefs, hard-
grounds, and grass beds; of transportation and land-based service facilities
on barrier islands and wetlands; and of all related activities on endan-
gered species. Recently large accumulations of industrial trash have
plagued certain Texas beaches. Representative issues will be examined in
later descriptions of state-federal meetings.

The national issues are resolved in a different theater than are state
issucs, which to a degree are regional but also specific. The major issues of
both developmental policy and revenue sharing are resolved in the polit-
ical arena and eventually the courts. The potential drainage of reserves at
the state and federal offshore boundaries is the best example. After
Texas  representative, Gulf of Mexico Regional Technical Working Group, and
Associate Director, Bureau of Economic Geology, The University of Texas at
Austin.
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prolonged court battles, Congress now perceives the issue to be resolvable
by statute.

Qutside the political arena, a formal structure of state/federal commit-
tees attemnpts to resolve olher issues. The Secretary of the Interior has
appointed three groups with whom the MMS reviews leasing procedures
and impacts; they include a policy committee, a science committee, and
five regional technical working groups. The policy committee examines
national issucs, of which the national leasing policy issue is one, and
recommends action items to the Secrctary via resolutions. That committee
is composecd of state representatives, recommended by the governors of the
22 states that border federal marine properties, as well as interested
federal agencies, impacted industries, and representatives of citizens at
large--about 40 persons total. The Secretary also appoints a science com-
mittee of about 12 representatives, who advise MMS on studies of scientif-
ic issucs, principally environmental.

The third committee structure is named a Regional Technical Working
Group (RTWG); there are five such groups. The RTWG reviews MMS plans
for lease offerings and environmental studies that principally support
EPA requirements. The remainder of this paper relates to my experiences
in the group negotiating MM5-state relations for the Gulf of Mexico activ-
ities during a period of nearly seven years.

Gulf of Mexico RTWG

The bi-annual meetings of the group are co-chaired by the manager of
the Gulf of Mexico MMS5 office and one of the state representatives. Cther
members of the group include one representative each from Alabama, Flor-
ida, Louisiana, Mississippi and Texas, federal representatives from the
Coast Guard, Corps of Engineers, Environmental Protection Agency, Fish
and Wildlife Service, and the National Oceanic and Atmospheric Admin-
istration, and members at Jarge who usually represent oil exploration and
production, the gas transmission industry, the drilling industry, port
authorities, commercial fishing, and the environmental coalition. Only
state members can vote on issues; all other participants are advisory.
Additional RTWG contributions to Interior/MMS policy promote action
via resolutions. All RTWG members contribute to the formulation of resolu-
tions; only the state members sign the resolutions for transmission via
MMS.

For cach RTWG, the member states have different positions and atti-
tudes about MMS policy and plans. In the Gulf of Mexico group, one must
appreciate the different state attitudes to arrive at agreement, if not
unanimity, on issues. The attitudes and expericnces of the states are sum-
marized in the following scction so that readers can better inderstand the
states' reactions to the diverse issues dependent on federal decisions.

Alabama reactions strongly reflect recent discoveries of major petro-
liferous resources in Mobile Bay and the high probability of additional
discoveries near the shore of Alabama in state-federal boundary blocks.
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Alabarna has @ very small coastling; its only prime recreational beach is
Dauphine Island. Commercial and sport fisheries are limited by this
small coastline. Only a small populace works in the offshore oil and gas
industry. At present, Alabama is cnthusias'tic about the potential income
generated from resource development of this young exploration provinee,
whoreas itis conservative about environmental issues.

Florida has a long coastline with continuously and actively occupied
recreational arcas, beaches, and exlensive shallow marine waters that
support dense game fish. The sea floor of its OCS supports prolific sea
grasscs and many hardgrounds composed of benthic invertebrates.
Floridians Zvalously guard the natural treasures of their western shelf.
Oil and gas companics have been minimally successful in finding oil and
#as in state submerged fands; there is no production from the federal OCS.
The region remains a fronticr province for exploration.

Louisiana has the oldest offshore leasing program in the United States,
It had maijor discoveries of oil and gas in state marine waters in the 1930's.
If not the largest, then one of the largest US. work forces in petroleum-
and gas-related activitics comprises major socioeconomic clements in south
Louisiana communitics. Spouth Louisiana has more pipelines and canals
coming ashore than any other state. Much of the transportation trespasses
one of the world's largrest systems of freshwater marshes, Commercial fish-
ing is a major clement of the Louisiana ecconomy. Here the OCS is a large,
mature petroleum province.

Mississippi is one of the very low income states and looks east at the
valuable new Alabama production and west at the rich mature Louisiana
successes. A modestly successful recreational strip occupies its shoreline.
Limited undeveloped barrier islands occur a few miles offshore. Minor
commercial and sport fishing is available between the islands and the
shore. Adjacent to the beaches, significant wetlands compose the west-
ernmost shoreline near mouths of small rivers.

Texas offshore production ranks third in the United States, behind that
of Louisiana and California. Because of its long coastline, about 370 miles,
and extensive history of petroleun exploration, its northeastern shelf is a
mature province; however, ils southern shelf is essentially a frontier area.
Like those in Louisiana, explorationists in Texas have been modestly
successful in finding oil and gas in state submerged lands, and Texas has a
successful leasing operation. Like Florida, Texas owns well-developed
recreational beaches, although there remain pristine beaches as well.
Commercial fishing and sport fishing are important economic contributors,
and many employees of oil and gas companies, including those in support-
ive services, live in Texas. Texas has extensive wetlands, although not as
large as Louisiana, and it has the longest chain of barrier islands in the
United States.

As reflected in the courts, discussions with the Secretary of the Interior
and recent congressional action, Gulf of Mexico states agree on their exclu-
sive right 1o lease state property, to share revenue of bordering tracts for
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three miles beyond state limits, the 8g tracts, and to admit compilete
federal sovercignty scaward of potential drainage tracts. The states have
employed RTWG mectings to reiterate the positions of their governors on
these issues.

The RTWG was more receptive to the leasing of individual Gulf of
Mexico tracts in its carly history; the groups are now less receptive to area-
wide leasing, which Secretary Watt initiated in response to potential
shortages of U.S. oil. Before 1981, tract selection was made by the Burcay
of Land Management, the Conservation Division of the US. Geological
Survey (these agencics now constitute the MMS), the petroleum com-
panies, and the federal agencies and states with RTWG membership.
Thereafter, the RTWG would review a leasing plan in public meetings and
comment principally on exclusions or stipulations. The stipulations re-
quired special operating procedures by offshore operators, generally in
response tr cnvironmental concerns. Limited acreage was offered for leas-
ing at cach sale.

Now, arca-wide sales are held to lease tracts in the castern, central and
western Gulf at cach sale. Florida is less disposed to leasing than other
Gulf states and believes it now has less freedom to oppose offerings in envi-
ronmentally sensitive areas. Louisiana worries that area-wide leasing
hastens the depletion of oil and gas off its shores, which leads to a rapid
decline in the work force. Texas is sympathetic to the latter view. State
views are recorded in RTWG meetings to comment on lease plans and for-
warded to Washington.

From the beginning of RTWG meetings, transportation of production in
federal waters on the sea has been determined by the Coast Guard and on
the seafloor by the Corps of Engincers. States, however, have been able to
strongly affect drilling procedures by commenting on leasing stipulations.
One example is the Flower Gardens reef about 100 miles south of the Texas-
Louisiana shoreline. In an early compromise there, the live reefs at 80
meters and shallower are excluded from drilling. In the surrounding mile,
all drillers are required to shunt their cuttings. Companies also are
required to monitor their cuttings out to three miles from the reefs. When
the MMS Director chose to liberalize these stipulations in 1983, the states
unified successfully to lobby for the historical stipulations. In this in-
stance, a resolution carried considerable weight in support of the position
of the Governor of Texas.

In addition to criticizing lease plans, the other principal RTWG duty is
to assist in the formulation and selection of MMS regional studies. Most
regional studies are selected to support environmental impact statements;
they also resolve conflicts over lease stipulations. A Flower Gardens
Banks study was one regional study that assisted the resolution of an im-
portant pperational issue. Certain events in the RTWG-MMS interaction
to define annual funding of environmental studies best illustrate Gulf of
Mexico state-federal relations.

During the first three years of interaction, the Gulf of Mexico states
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were required to prioritize regional studies {research) in accordance with
a formula provided by the Washington leasing office. The states found
the formula lacking, and they argued for both a madificd rating system
and expanded information. Today's ranking system reflects state demands
for change. In another request for more information to assist in ranking
studies, the states have requested budget estimates both by year and by
project; they remain unsuccessful in learning project budgets.

An improved general knowledge of the budget resulted after one state
ranking cssentiafly killed a major physical occanographic study. The
states recognized that such a study would expend most of one annual bud-
get for environmental studies and voted to rank the expensive project last.

Regional studies were formulated without state input 1n early years.
They were developed at the Washington headquarters or at the Gulf of
Mexico office. Today, at least half of the environmental studies originate
from state recommendations. Furthermore, the studies have greater scope
and recognize broader subject matter. For example, Louisiana and Texas
persuaded the RTWG and MMS that socineconomic studies of the impacts
of OCS leasing were needed. As a result, ongoing rescarch will docurnent
the present situation in Gulf of Mexico communities. The results will be a
valuable contribution to planners in fronticr areas, and may well give us
better predictability in our mature arcas. Even Gulf of Mexico operating
companies appreciate the results as valuable to their planning and
accounting,

Louisiana reguests have increased cfforts to understand wetlands. Exten-
sive studies of hardgrounds and grassbeds of the marine shelf floor
represent active Florida lobbying of the RTWG. Texas expects better guan-
tified studies of barrier islands in the near future.

In conclusion, state-federal relations have been improved through the
RTWG in the Gulf of Mexico region. For all participants of the RTWG, a
major oil spill remains the most fearful event that could precipitate
serious misunderstandings. [ wish to think that the absence of a major
platform spill represents the quality of state-federal relations in gaining
the excellent safety record provided by a responsive industry.



Impact of an Extended
Territorial Sea on NOAA's Marine

Resource Responsibilities
by Timothy R.E. Keeney*

Although the emphasis of this Conference is on what new responsi-
bilities the states would assume should the United States decide to de-
clare a 12-mile territorial sca--which it has nat yet done--other federal
officials and 1 bave been asked to address the federal interest in an
extended territorial sea. 1 can only speak to this issue from the perspec-
tive of NOAA's resource management and research responsibilitics. Even
s0, the views presented here are my personal views and do not necessarily
represent the official position of either NOAA or the administration.

The extension of the U.S. territorial sea from three to 12 miles would not
necessarily entail an automatic extension of the states' resource jurisdic-
tion under the Submerged Lands Act from three to 12 miles. Such a change
would require amendment of 43 U.S.C. Section 1312, which establishes the
seaward boundary of cach coastal state at three miles from its coastline
{except for Texas and the Gulf coast of Fiorida, where, due to historic cir-
cumstances, it extends three marine leagues or nine miles), or, in the case of
the Great Lakes states, at the international boundary. Such an extension
also could affect a myriad of separate resource statutes that now
authorize the states to manage resources within the present territorial sea
limits. The United States would have to examine carefully those domestic
federal rcsource statutes that could be affected by an extension of the
territorial sea and decide whether the purpose of these statutes could be
met by a simple extension of state authority from three to 12 miles, or
whether a new balance of federal and state interests is required. I do not
propose to present such an exhaustive analysis here; rather, this is a
preliminary review of some NOAA statutes to assess the domestic impact
of an extended territorial sca.

To determine the federal interest in an extended territorial sca, 1 have
reviewed NOAA's principal respurce management statutes, including:

* the Magnuson Fishery Conservation and Management Act (P.L. 94-

265,16 U.5.C. 1801 et seq.);

* the Marine Mammal Protection Act (P.L. 97-389, 16 US.C. 1361 &t

seq.);

* the Endangered Species Act (P.L. 97-304, 16 U.S.C. 1531et seg.);

* the Coastal Zone Management Act (P.L. 92-583, as amended,16

U.5.C. 1451 et seq.);

*Deputy General Counsel, National Oceanic and Atmospheric Administration
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s the Marine Protection, Rescarch and Sanctuaries Act {(P.L. 92-532,
asamended, 33 U.S.C. 1401 et seqt; 16U S.C. 1431 ef seq.; ,

s the Comprehensive Environmental Response, Compensation and
Liability Act {CERCLA or “superfund,” P.L. 95-510; 42 US.C. 9601

. f:lfq'[))’mp Seabed Hard Mineral Resources Act (P’.L. 96-283; 30
U.S.C. 1401 2t seq.y; and

o tho Coast and Geodetic Survey Act 33 U.S.C.883a et seq.).

In reviewing these statutes, | found that the United States might gain
some slight additional benefits and protection vis-a-vis foreign nations
from extended territorial sea or contiguous zone jurisdiction. But the nation-
al interest in the management of various important resources could be sig-
nificantly affected should the Submerged Lands Act simply be amended to
grant the states 12 miles of jurisdiction under the Submerged Lands Act. If
the United States should extend its territorial sca from 3 to 12 miles, | sug-
gost that the purpose of cach existing resource statute be reviewed to
determine how respective state and federal interests should be aligned. |
would hope that in conducting this review we could avoid a repeat of the
1953 "Tidelands Controversy' when the federal and state governments
vied for authority aver the continental shelf, a dispute Congress resolved
by passing the Submerged Lands Act and the Quter Continental Shelf
Lands Act. But [ am not optimistic. Perhaps this forum can bring some rea-
sonable debate to the subject so the impact of a 12-mile territorial sca and
the aliocation of responsibility could be considered in advance. A brief dis-
cussion of the NOAA statutes involved insucha debate follows.

The Magnuson Fishery Conservation and Management Act

Prior to this Act, the federal tole in fishery management was largely
limited to preventing foreign fishing in our nine-nautical mile "contig-
upous zone" adjacent to the territorial sea. The fishery management that
did exist was conducted by the states under a wide variety of conflicting
arrangements. Cooperative interstate management of migratory fishery
resources, though authorized in three interstate compacts, largely failed
because each state sought to protect its own fishing industry at the expense
of its neighbors. Very few states exercised authority to regulate fishing
beyond the three-mile limit through landing laws or regulation of statc
citizens.

The Magnuson Act radically changed this situation. The Act replaced
the nine-mile contiguous zone with a 197-mile wide Fishery Conservation
Zone (FCZ). Regulation of fisheries occurring in this zone is a shared re-
sponsibility of the states and the federal government acting through eight
Regional Fishery Management Councils. Each coastal state appoints one
voting member, the federal government appoints one voting member, and
the remaining Council members are nominated by the states and appoi nted
by the Secretary of Commerce.

The Councils prepare fishery management ptans (FMPs) that address
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the fishery resource throughout theip range, thus resolving many of the
interstate jurisdictional problems from the start. Ordinarily the regula-
tions that implement FMPs apply only 1o the fishery conservation zone.
States are expected to implement complementary programs for the
adjacent territorial sca. In exceptional cases involving fisheries found pre-
dominantly in the FCZ, the federal government can preempt state author-
ity over the territorial sca. This has occurred only twice since 1976,
indicating that relations between the states and the federal government
under the Magnuson Act have generally been successful.

Most important fishery resources are found near our coasts. There are
about 25 fisheries now under management plans. Many of these reflect
major compromises between and among the various states and their fishing
industries. If the states were to be granted full fishery management author-
ity in an expanded territorial sea, nearly 90 percent by weight (70 percent
by value) of our fishery resources would come under state authority. A re-
turn to interstate "beggar thy neighbor" squabbles is a very real possibil-
ity. Ultimately, the fishing industry that depends on sound conservation
programs may be the ultimate losers. If Congress chose to avoid this re-
sult, regional institutions such as Councils that have the power to over-
ride state laws, would be required to force states to agree to comprehensive
management plans for the entire range of these important resources.

The Marine Mammal Protection Act

With limited exceptions, this Act established a moratorium on the tak-
ing of marinc mammals. Federal permits are required for scientific
research, public display and takings incidental to commercial fishing.
The Act applies throughout the United States, including the fishery con-
servation zone. A special procedure allows states to assume management of
marine mammals from the federal government. At various times, Alaska,
Oregon and California have expressed interest in seeking return of manage-
ment, but have not pursued it. An extension of state boundaries from three
to 12 miles would not, in and of itself, affect the MMPA, but might prompt
arenewal of interest in one or more states.

Endangered Species Act

This Act regulates takings of species listed by the Secretary of the Inter-
ior as threatened or endangered. All great whales, sea otters, some seals
and several species of marine fish are so listed. Unlike the MMPA, this
Act has not been extended to the FCZ. This is of only limited concern,
however, since the Act applies to US. citizens on the high seas and for-
eign fishing in our FCZ requires federal permits. Under this Act, the states
may adopt regulations equal to, or more protective than, the federal stan-
dards. An extension of state authority from three to 12 miles would expand
the area in which more protective state regulations might be adopted.

The Coastal Zone Management Act
With one important exception, the CZMA follows the division of re-
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Sponsibllity between the states a‘nd federal lg_O\"le:neﬁl set forth in the
Submerged Lands Act. The states may participate in the grant program
under the CZMA by developing coastal management programs. If the
Secretary of Commerce finds that the state's program mects the federal
criteria in Section 306 of the Act, the state program can be approved.
Federal approval entitles the state to two benefits: federal grants for the
administration of the program and "federal consistency,” a requirement by
which foderal actions in and directly affecting the coastal zone must be
conducted consistently with those programs. Under current law, the coast-
al zone extonds seaward to the outer limit of the territorial sea. There-
fore, if the outer limit of the territorial sca is extended without modifica-
tion of the CZMA, the outer limit of the coastal zone would similarly be
oxtended. Such an extension would affect federal interests in two ways:
the states would assume greater direct responsibility for the management
of significant resources, such as oil and gas, and federal activitics in a
wider geographic band would have to be conducted consistently with state
programs.

For example, the extension of the coastal zone from three to 12 miles
might have resulted in a different conclusion in the recent District Court
decision of Exxon v, Fischer, (Civ. No. 842362, C.D. Cal), filed October
11, 1985 (also known as the “thresher shark" case). In that case, the
California Coastal Commission objected to Exxon's proposal to drill an
exploratory well for gas on Lease OCS-P (M67, located in the Santa
Barbara Channel approximately seven miles off the California coast,
because the well would interfere with the harvest of thresher shark by
commercial fishermen residing in the coastal zonc. As an alternative, the
Commission proposed that Exxon drill during a five-month window
outside the thresher shark fishing season. Exxon challenged the
Comnrmission's authority under Section 307(¢) (3)(A} and (B} of the CZMA
to lodge this consistency objection because the conflict was between oil and
gas cxploration and an OCS fishery. The District Court, after deciding it
had jurisdiction to review the validity of the Commission's objection,
agreed with Exxon's substantive challenge. The Court found that the
consistency review authority of the Commission for OCS activities was
limited to their effects on the natural resources of the coastal zone—-which
were absent--and did not encompass economic impacts on industries based
in the coastal zone. Therefore, the Court invalidated the Commission’s
objection to the proposed exploratory well. Given the unusual facts in the
Exxon case, it may well be that a different result would have been reached
had the coastal zone been extended to cover this tract.

In summary, | believe the significant national interests in resources be-
tween three and 12 miles would require a re-examination of the CZMA
should the U.S. extend its territorial sea to 12 miles.

_ The Marine Protection, Research and Sanciuaries Act
NOAA is directly involved in the administration of Titles I and I of
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the MPRSA, and is indirectly involved in Title I (of the Act), which is bet-
ter known as the Ocean Dumping Act. Each of these titles has a separate
jarisdictional provision.

Under the Occan Dumping Act, administered principally by the Envi-
ronmental Protection Agency, dumping of materials by any person in the
terntorial sea or contiguous zone of the United States requires a federal
permit, even dumping in state waters. Accordingly, no additional benefits
or protection would be obtained should the United States declare a 12-
mile territorial sea (although some additional protection against unregu-
lated dumping would be obtained should the United States extend its con-
tiguous zone from 12 to 24 miles).

NOAA conducts most of its research into the effects of ocean dumping,
potlution, overfishing and man-induced changes of ocean ecosystems under
Title If of MPRSA, 33 US.C. 1441 ¢t seq. This research authority has no
geographic limits; therefore, an expanded territorial sea produces no addi-
tional federal benefits. Conversely, there would be no detriment {o federal
interests in expanding state jurisdiction over a 12-mile terriforial sca since
research responsibility between the states and federal government is large-
ly shared. On the other hand, the scientific community's interest in free-
dom of marine scientific rescarch could be harmed if other coastal nations
expand their territorial seas and contiguous zones inconsistently with the
Law of the 5¢ca Convention.

Pursuant to Title [11 of MPRSA, the Secretary of Commerce is authorized
to designate certain areas of the marine environment, which possess
nationally significant conservation, recreaticnal, ecological, historical, re-
search, educational or aesthetic qualities, as national marine sanchiaries.
"Marine environment" is defined to include all coastal and ocean waters
over which the United States exercises jurisdichion under international
law. Under this authority NOAA has, for example, designated as
national marine sanctuaries the famed Civil War ironclad, the USS.
MONITOR, the Key Largo Reef off the coast of Florida and the Channel
Islands off Califormia. Once a particular sanctuary is designated, NOAA
promulgates regulaticns to protect it. Forcign vessels occasionally run
afoul of these regulations. For example, a foreign vessel ran aground on
Key Largo Reef, some six miles off the Florida coast, in August 1984, doing
extensive damage to valued coral formations. We are suing for damages to
the reef. Since the vessel is owned by a foreign company, the issue of our
jurisdiction over the reef under international law has been raised. We
maintain that the Marine Sanctuaries Act, Outer Continental Shelf Lands
Act, the 1958 Geneva Convention on the Continental Shelf, and the
Presidential Proclamation of an Exclusive Economic Zone (EEZ) give the
U.S. sufficient authority on which to base a resource damage claim for re-
sources located more than three miles from its coast but within the 200-
mile EEZ. The assertion of a 12-mile territorial sea would resolve the
issue.

Relatedly, the Secretary of Commerce must obtain the concurrence of the
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governor of a state or territory before the designation of a marine sanc-
tuary can take effect within the "scaward boundary” of any state. The
eaaward boundary” of 2 state is now co-extensive with its territorial sea.
Accordingly, should the territorial sca and "scaward boundary” of states
be extended, NOAA would continue to consult with and obtain the concur-
rence of states within whose boundaries particular sanctuaries were desig-
nated. We expect that this would have no negative impact on the

sanctuary program.

The Deep Seabed Hard Mineral Resources Act

This Act authorizes NOAA to issue licenses and permits to U.S. citizens
to cngage in exploration for and commercial recovery of manganesc nodules
in the deep seabed. The "deep seabed” is defined as the area lying sca-
ward of and outside the continental shelf of any nation and the resource
zone of any foreign nation (which the U.S. recognizes). A 12-mile terri-
torial sca would have no effect on this jurisdiction since the decp scabed
begins where the OCS ends and the outer edge of the OCS would not be
oxtended because of US. extension of its territorial sea. Although the
OCS may "shrink” becanse of an expanded territorial sea, the deep seabed
would not be affected since its limit would remain the same.

The Comprehensive Environmental Response, Compensation
and Liability Act (CERCLA or Superfund)

As a trustee for natural resources under Superfund, NOAA is authorized
to assess and recover damages to natural resources caused by releases of
hazardous substances. Sums recovered for such damage are to be used to re-
store or replaee the affected resources.

The jurisdictional scope of CERCLA would not be affected by the exten-
sion of the territorial sea since "environment” and "natural resources’-
the key definitions—include all resources and waters within the jurisdic-
tion of the U.S., including those of the 200-mile fishery conservation zone.

As to the division of responsibility betwcen the states and federal gov-
emment, liability for damages to natural resources caused by the release
of hazardous substances accrues both to the US. government and to any
state for natural resources within, belonging to, managed by, controlled by,
or appertaining to such state. Accordingly, extended state jurisdiction over
territorial sea resources would expand the natural resource responsibil-
ities—and benefits—of the states, and might, therefore, decrease federal
responsibilities for those resources formed predominantly within state
waters. NOAA has cooperated with states thus far in assessing damages
to natural resources, such as we are currently doing with the Common-
wealth of Massachusetts for measuring the damages to state and federal
fishery resources causcd by releases of polychlorinated biphenyls (PCBs)
into New Bedford harbor. NOAA may have to re-examine the necessity
for joint damage assessments should the territorial sea be extended and
federal interests diminished accordingly.
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The Coast and Geodetic Survey Act

One of NOAA's principal responsibilities is to survey and chart the
waters of the United States and thereby to assist in the determination of
the baseline from which the territorial sea is measured and put this infor-
mation on official U.S. charts. This authority was first given to the Coast
and Geodetic Survey by a simple resolution of Congress in 1807, upon the
recommendation of President Jefferson, It has since been expanded several
times, and now there is no question that NOAA's jurisdiction for surveying
and charting is not limited to U.S. waters. Extension of the U.S. territorial
sca would change ncither the baseline from which its outer limit was
derived nor the method for determining that baseline. Therefore, an ex-
panded territorial sea would have no effect on NOAA's ability to conduct
geophysical surveys within the new US. territorial sea {although the
effect on surveying off foreign coasts would have to be examined).

In conclusion, if the seaward boundaries of coastal states were to become
co-extensive with a 12-mile US. territorial sea asserted under interna-
tional law, federal authority in coastal waters would generally diminish.
Each pertinent marine resource statute should be reviewed separately to
determine whether such an alteration of the state-federal balance makes

good sense.
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A History of Federal/State Conflicts in
the Territorial Sea and Anticipated

Effects of an Extended Territorial Sea
by Michael W, Reed*

I have spent the last 15 years dealing with state-federal conflicts in
the territorial sea. Being asked to take part in this Conference gives me an
opportunity to discuss subjects which are dear to my heart, and forces me to
contemplate the effects of an exlended territorial sea on the issues that
have been so hard fought for so many years now.

Let me begin with a proposition that, although self-evident, is essen-
tial to an orderly discussion of the subject. The three-mile territorial sea
is part of the United States and cne of the 23 coastal states. The United
States has claimed sovereignty over a three-mile belt of marginal scas
almost singce our indcpendence from Britain. The claim is recognized
through customary international law and treaty. The states typically es-
tablish their boundaries—including an offshore belt—through their con-
struction or state legislation.

Each level of government has two kinds of interest in the marginal sea.
The first is a governmental interest, typically the police power. Both
states and the federal government have laws that apply to the territorial
sca that are enforced here. The second is a proprietary interest-who may
act as owner of any asscts that may be found there.

Governmental interests have uvsually not created conflicts. Fisheries
enforcement provides a good example. The Supreme Court has long recog-
nized the right of coastal states to regulate fishing in the adjacent
territorial sea. In most cases, this involves only the coastal state and i3
own citizens and no federal conflict arises. In fact, the Supreme Court has
acknowledged a state's right to control fishing by its own citizens beyond
its borders.

Problems have arisen when a state seeks to assert jurisdiction over the
activities of out-of-state fishermen either within its boundaries or be-
yond. The federal government has had occasion to become involved in such
cases—usually on the side of the fishermen. It is probably safe to say, as a
rule of thumb, that states may regulate out-of-staters in the territorial
sea s0 long as there is no discrimination in favor of their own citizens but
that such regulation on the high sea requires some additional tie-or
nexus-between the state and the out-of-state fishermen involved. Alaska
has been particularly aggressive in such high seas enforcement and has
been able to establish sufficient nexus where vessels from Washington and

*Senior Trial Attorney, 11, S. Department of Justice
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Oregon make cxtensive use of Alaskan ports. Whether the regulations
being enforced are truly non-discriminatory is often a more difficult
question than one would expect.

Finally, states have, on occasion, sought to enforce their laws against
forcign fishermen within what they contend to be their boundarics. For-
eign fisheries enforcement has typically been the job of the federal govern-
ment-particularly Mr. Keency's agency {the National Oceanic and Atmos-
pheric Administration) and the Coast Guard--but in extremely close
coordination with the State Depariment. Until 1964, there was little
foreagn fishing near our shores and no federal law that provided a penalty
for foreign fishing in our terrilorial sea. Any who were found werc simply
told to leave. In the mid-1960's, distant water fleets began to arrive off
our coasts with tremendously efficient means of catching and processing
seafood. In 1964, Congress passed legislation prohibiting foreign fishing in
our territorial sea, including severe penalties for violations. Two vears
later, simitar prohibitions were extended 1o a "contigucus fisherics zone”
that ran an additional nine miles offshore.

As is probably apparent, enforcement against forcigners involves not
only conservation but also the forcign affairs interests of the United
States. Almost never did states seck to enforce their regulations against
foreigners. However, one incident resulted in a particularly nasty confron-
tation between the federal government and the State of Florida. Cuban
fishermen were found fishing near the Florida Keys in an arca that the
state considered inland waters. (It happened that the United States and
Flonda were, at that time, litigating in the Supreme Court over the
location of that boundary.) The federal government considered the area to
be high seas and open to foreign fishing. When Florida officials sct sail to
apprehend the Cubans, the Coast Guard was dispatched to intervene. A
temporary restraining order was obtained that resolved the immediate
problem while the boundary question was being litigated.

However, the event made it apparent that state fisheries enforcement
might result in international incidents. This was thought to be especially
likely with respect to Texas and the Gulf Coast of Florida, since thosc
states have boundaries that extend up to nine nautical miles—thereby
encompassing a six-mile belt considered by the United States to be high
seas even though within the states' boundaries. Moreover, Congress had-
through the Submerged Lands Act-granted those states aathority to
regulate fisheries out to those boundarics.

The federal government took the position that, with respect to foreign
fishing, the foreign affairs authority of the Constitution overrode any
apparent conflict in the Submerged Lands Act. To establish this principle,
it filed an original action in the Supreme Court against Florida and Texas
(United States v. Florida and Texas, No. 54 Original). The case was even-
tually resolved with a stipulation that the governments would cooperate
on enforcement in the six-mile belt and Texas and Florida would not
interfere with foreign vessels without first contacting the Coast Guard.
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in this day of 200-mile fisheries and exclusive cconomic zones, there is
little likelihood of a foreign fishing problem within nine miles of shore,
but the potential remains—at least theoretically.

These, then, are some random comments on the history of state and feder-
al govcrnmental interests in the territorial sea. Generally, there have
been fow conflicts.

Not so when the governments arc protecting their proprietary interests
in the territonal sca. The question here has been who owns the seabed and
the wealth of mincral resources that are now known to exist there. The
matter roceived almost no attention until it became apparent in the 1930
that California’s coastal oilficlds extended offshore. The federal govern-
ment had no statutory authority specially designed to deal with offshore
minerals so potential lessces began to file applications for lcascs under
the 1920 Mineral Leasing Act. For ten years these applications were rou-
tinely rejected by the Department of the Interior with the explanation
that it was California and not the federal government that had title to
the resources scaward of the coastline. California obliged and issued
leases.

By 1944, the Secretary of the Interior had changed his mind. He was
persuaded that the federal government might have a claim to offshore
lands. The Justice Department brought a quiet title action against one of
California's lossces—that suit was later dropped and replaced with an
original Supreme Court action against the State of California. The latter
litigation was filed in 1945, the same year that the United States showed
even greater offshore interest-and began a snowball of international
claims—by asserting the exclusive right to resources of our entire contin-
ental shelf.

In 1947, the Supreme Court ruled-holding that the United States and
not the individual states held exclusive rights to the resources of the
territorial sea. It reasoned that the concept of a territorial sea had not
evolved in international law at the time of American independence. The
original statcs could not, thercfore, have entered the Union with terri-
torial scas and subsequently acquired rights to that belt went to the
federal government, not the states. California was said to have entered
the Union on an equal footing with the original states and did not acquire
rights in the territorial sca. The Court also decided that the territorial
sea was important in the arcas of international relations and defense,
subjects particularly suited to federal jurisdiction. Similar actions against
Louisiana and Texas did litle more than affirm the proposition in the
California case. The Supreme Court ruled that Louisiana was governed by
the California decision. Texas was in a different situation because it
entered the Union as an independent republic-with an established terTi-
torial sea, Nevertheless, the Court determined that Texas also entered on
an equal footing with the original states—that is, it gave up its territorial
sea rights.

The decisions were not popular in the coastal states. Bills to return the
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resources of the termitanal sea to the states were passed by Congress and
vetoed by President Truman. The issue took on some significance in the
1952 clection and General Eisenhower promised, if clected, to sign such
legislation. He was-and in 1953 the Submerged Lands Act, 43 US.C. 1301
et seq., became law. The Act gave all states exclusive rights to resources of
the seabed within three miles of their coasts. In addition, states bordering
on the Gulf of Mexico were given an opportunity to prove that they
cntered the Union with boundarics more than three miles offshore, in
which case their grants would extend up to nine mites.

Alabama and Rhode Island filed Supreme Court cases challenging the
constitutionality of the Act, atleging discrimination against those states
who got only three miles. The Court was not convinced, holding that the
land belonged to Congress and it could dispose of it as it pleased.

The next reund of cases was instituted to determine which of the Gulf
states had historic boundaries of more than three miles. Tt concluded with
‘what must be a record 13 hours of oral argument, in four days, in the
Supreme Court. As discussed earlicr, Texas and the Gulf side of Florida
were found to qualify, based primarily on their historic Spanish back-
grounds. The other Gulf states were limited to the three-mile grants just
like everyone clse.

As the same time, litigation began over the question of how te measure
the Submerged Lands Act grant. 1t is variations on this theme that have
kept a few of us occupied ever since.

The story returns again to California where the original Supreme Court
action was rcopened for purposes of determining just what was the “coast-
line” from which the three-mile grant would be delimited. That question
always involves two parts-the actual low-water line and the closing line
across the mouths of inland waters. The first part is less interesting.
California has two low tides a day. The United States argued that its
"low-water line" should be the average of these two tides. The state
argued, and the Court agreed, that the low-water line is to be computed
only with reference to the lower of each daily low tide. Since this is the
line that is charted as low water on the National Ocean Service charts,
the decision scems entirely reasonable.

As to the limit of inland waters such as bays, rivers and harbors-the
United States argued that they should be closed with the principles em-
ployed by the United States at the time the Submerged Lands Act was
passed, its being reasonable to assume that those principles would have
been intended by Congress when it used the term "coastline.” California,
on the other hand, contended that the term should be fluid—changing in
definition as the international definition might change. The state was
well aware that in 1958, the United States had signed an international
agreement that, among other things, contained provisions for coastline
delimitation which generally established more seaward lines than would
havebeen used by the United States in 1953,

The Court accepted neither position. It adopted the 1958 Convention's
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definitions of inland walcrs but said that to avoid the instability that
would result from changing principles, the definitions being sued would be
continued for Submerged Lands Act purposcs.

Since 1965, the federal and state governments have probably litigated
over every coastline provision of the Convention. Louisiana’s unusual
shore offers an unlimited opportunity for imaginative lawyering. It took
20 years of Supreme Court litigation to determine the location of that
statc's coastline. The low-water line itself had to be located-in an environ-
ment that sees substantial accretion and erosion almost daily.

Dozens of bay closing lines werce disputed. The parties often disagreed
about whether a proposed closing line was on the mainland or on an
island. (By definition, a bay is an indentation into the mainland, but the
Court has said that portions of the Mississippi, atthough surrounded by
water and therefore tochnically islands, are to be treated as part of the
mainland.} There was pever agreement on what tributary watcrs, if any,
should be included for purposes of determining whether the "bay” con-
tained a water arca equal to that of a semicircle whaose diameter is the
mouth of the "bay -another requirement of the Convention.

A controversy arose over what artificial coastal structures could be used
to measure the state’s grant, a question that arose again on the California
coast.

Louisiana also argued that the United States should be required to em-
ploy straight basclincs, a system of artificial coastlines recognized by the
Convention but not required, and that we had historically claimed certain
of the waters in the dispute. The Convention recognizes that historic
waters are retained by the coastal sovereign even though they do not meet
the Convention's inland waters criteria. These two theories remain popu-
lar today among advocates for coastal states who are not content to accept
the largess of the Submerged Lands Act grant as delimited through the
principles typically employed by the United States in its international
relations.

The question of how to close a river mouth and how to construct a lateral
offshore boundary between adjacent states arose in Texas v. Louisiana, Na.
% Original-a case in which the United States intervened to protect its
own interests. Supplementary proceedings in United States v. California
established that coastal piers are not basclines under the Convention but
that the inland water of harbors could extend to the limits of their use as
harbors-without reference to the principles employed for delimiting bays.
California prevailed on the latter issue only after acquiring the assist-
ance of an expert from Texas.

Supreme Court cases have also been litigated with Massachusetts,
Rhode Island, New York and Florida dealing primarily with the Sub-
merged Lands Act consequences of historic actions and positions taken by
the United States and those states.

We are presently embroiled in a controversy with Alaska that raises an
interesting question about the effect of a formation that may sometimes be
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above water and most of the time is not. That action also has given the
state a forum to recycle straight bascline and state boundary questions
that are long since resolved by the Court. The matter is now being argued
before a Special Master of the Court, who, we hope, will agree with that
interprotation.

All of which brings me to some thoughts about future conflicts. Extend-
ing the territorial sea will not, of necessity, create additional conflicts in
the arcas that [ have been discussing. However, | assume that the 23
coastal states would immediately extend their boundaries to the 12-mile
limit. With respect to activities under the states' police power, this
might reduce the potential for conflict slightly. It would certainly give
them clearer jurisdiction over out-of-state fishermen within the arca in
which most problems are likely to arise.

It might also lead to the resolution of a problem with which [ once had
a particular interest. As most of you are probably aware, the remains of
ancient Spanish galleons lie off cortain portions of our coasts. Many of
these contained valuable cargoes of new world treasure. The search for
such treasure has become a popular, though seldom successful, enterprise.
A number of coastal states have attempted to regulate such activities,
both to assure that valuable archacological information is not lost in a
helter-skelter race for riches and to prescrve historically intcresting arti-
facts in public owncership. Attempts by the federal government to provide
similar protection beyond the territorial sea have met with little success.
An expanded state boundary may provide additional protection for such
sites either under existing state Jaws or an amended version of a proposed
federal statute that would lay claim to historic vessels and pass that
claim on to the states. I do not suggest this as an area of potential conflict--
but one of possible increased federal-state cooperation toward a common
goal that is made possible by an expanded territorial sca.

1 do not believe that proprictary interests will be greatly affected by an
cxpanded territorial sca. | expect that most here today will agree with
this. A 12-mile territorial sca does not mean a 12-mile Submerged Lands
Act grant. That grant is limited to three miles from the baseline from
which the territorial sea is measured {(with the Texas and Florida excep-
tions mentioned earlier. It is not a grant to the Limits of the territorial sca.
If the territorial sea is extended there will undoubtedly be a suit that
argues the contrary but that should not be a difficult question.

More likely, the coastal states will seek to amend the Submerged Lands
Act to extend their grants to 12 miles. If such legislation is passed, there
should be fewer, rather than more, tidelands controversies. As the rele-
vant line falls farther offshore, it is affected by fewer and fewer coastal
points. This is particularly obvious in drawing our 200-mile economic zone
limits, where only the most prominent coastal points affect the 200-mile
limit. Even with 12 miles, many of the issues that were tried in the past
would have been unnecessary. This is not to say that 1 am advocating a 12-
or 200-mile grant to the states (or territorial sea, for that matter).
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I do not suggest that an extended territorial sea would affect delimita-
tion under the present Act. As 1 warned carlier, inventive counscl have
been known to concoct issues that | would certainly not have anlicipated,
For example, Alaska is now arguing that areas of high seas that are
nevertholess surrounded by state submerged lands must themselves belong
to the state because they are "within" its boundaries. This happenstance
occurs in certain areas with a three-mile territorial sea and state bound-
ary. It would occur in others if both boundaries were extended to 12 miles.
If the state is successful in its present argument-or if the boundarics are
extended before the conclusion of the present litigation-Alaska might be
so bold as to suggest that the new enclaves also belong to it.

Having said all of that-1 must admit that [ foresee few domestic con-
flicts arising from the extension of our territorial sca. The most serious, 1
believe is additional state influence over outer continental shelf leasing
through the Coastal Zone Management Act, an issue raised by Mr. Keeney.

{ should note that my comments have been my comments. They may or
may not be consistent with opinions held ¢lsewhere in the Justice
Department or the federal government.



United States Foreign Policy and
National Security Interest in a Twelve

Nautical Mile Territorial Sea
by David A. Colson*

[ have been asked to discuss the foreign policy and national security
aspects of an extension of the United States' territorial sca from three to
12 nautical miles in breadth.

Several years ago, one might have listened to a spokesman from the
State Department address this matter from the perspective of adverse pre-
cedent. The presentation would have said that it was vitally important
that the United States not take such an action. That spokesman would
have said that such an extension was fundamentally inconsistent with
maintaining our traditional position that the United States was not
required to recognize in international law territorial scas greater than
three nautical miles in breadth. The spokesman would have cxplained
that the US. interest in maintaining its right to freely navigate world
straits could not countenance an extension of coastal state territorial seas
to 12 nautical miles. Thus, we had to resist such extensions by others and
we had to lead by example,

But, as you know, the United States position on the breadth of the ter-
ritorial sea changed in 1983. On March 10, 1983, the President proclaimed
that the United States was establishing a 200-nautical mile exclusive eco-
nomic zone. in addition, on the same date, the President issued an Ocean
Policy Statement. That statement is quite relevant in this discussion. It
states:

The United States i5 prepared to accept and act in accordance with the
balance of interest relating to traditional uses of the oceans-such as nav-
igation and overflight. In this respect, the United States will recognize
the rights of other States in the waters off their coasts, as reflected in the
Convention, so long as the rights and freedoms of the United States and
others under international law are recognized by such coastal States.

Since the Convention contains a provision in Article 3 providing for a 12-
nautical mile territorial sea, the Ocean Policy Statement had the
intended effect of changing the long-standing United States policy of re-
jecting claims to territorial seas greater than three nautical miles in
breadth. From that day forward the United States has taken the position
that 12-nautical mile territorial seas are generally lawful in internation-
al law, s0 Jong as the passage rights of other states are recognized therein.

*Assistant Legal Adwiser, ULS, Department of State
The views expressed are those of the author and do not necessarily represent the
views of the Linited States Government.
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Accordingly, there is no spokesman from the Executive Branch at this
Conference indicating that the United States should not cxtend its
territorial sea to 12 nautical miles because other States might do likewise
and thereby barm Uniled States interests. The government has already
evaluated and accepted the consequences of a globally accepted 12-mile
territorial sca. It belicves those consequences are acceptable on the
grounds that international law requires that states claiming a 12-mile
torritorial sca recognize the passage rights of other States in that area.
The United States foreign policy and national sccurity perspective,
thercfore, is different now than it was previously, in at least two ways.

First, the United States’ willingness to accept 12-nautical mile territor-
jal scas is inextricably linked to the recognition of international passage
rights in those scas--meaning innocent passage in the territorial sea; trans-
it passage in straits used for international navigation; and, archipelagic
sca lanes passage in archipelagoes. While accepting the 12-nautical mile
breadth, the United States remains committed to protecting its global
navigation interests by ensuring that the passage rights side of this
arrangement is respected by others--in other words, that coastal States
respect international passage rights in their territorial seas.

There are two basic ingredients in accomplishing this goal successfully.
One is to promote and exercise these rights. The other is to ensure that
US. domestic practice is consistent with and affirmatively supports our
international position. S0, from a forcign policy and national security
standpoint, it is essential that any United States claim to a 12-nautical
mile territorial sea rcinforce the passage rights element of the arrange-
ment. This is best accomplished by an express statement in recognition of
the passage rights of other States in the waters off the United States
coast.

Qur orientation differs in a sccond way, as well. By expanding United
States jurisdiction to include a 12-nautical mile territorial sea, the inte-
rests of other States are quite naturally affected. These interests need to
be examined in detail to determine if there is a forcign policy or national
security aspect that should be taken into account in United States decision-
making on this question. Perhaps another way of looking at it is whether
as a factual matter forcign interests would be affected, or if those interests
would only be affected in a theoretical sense.

Now, let me retumn to the matter of including an express recognition of
passage rights in any declaration, by either the Congress or the President,
of a United States 12-nautical mile territorial sca. When one reviews the
maritime claims of other countries, one often finds that many of those
countries make general claims to maritime jurisdiction in their national
law without protecting the intcrests of other States in that national law.
Our experience tends to indicate that, unless the international interest is
specifically recognized in the national claim, the respect for that inter-
national interest by that country slips away over time. In other words, if
non-Law of the Sea lawyers sec a 12-nautical mile territorial sea in their
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national law, they understand only the national jurisdiction aspect, not
that the territorial sca carries with it certain international rights as
well. Thus to protect that international right over time, it should be ex-
pressly stated in the national claim itself. To the extent that the United
States has had the opportunity to do so, it has cncouraged States to in-
clude such an express statement in their national laws in recognition of the
international passage rights so that this important aspect is not over-
looked.

The United States should do no less than it encourages others to do. For
this reason, you will note that in both the 1945 Truman Proclamation and
the 1983 Exclusive Economic Zone Proclamation, there is an eXpress recog-
nition of the rights of the international community in the Proclamations
themselves. For instance, the 1983 Exclusive Economic Zone Statement
says:

Without prejudice to the sovereign rights and Jurisdiction of the United
States, the Exclusive Economic Zone remains an area beyond the territor-
ial sea of the United States in which all Stafes enjoy the high seas free-
dom of navigation, overflicht, the laying of submarine cables and pipe-
lines, and other internationally lawful uses of the sea.

Thus, thesc assertions of coastal State jurisdiction contained in the
Truman and Exclusive Economic Zone Proclamations clearly establish that
they are not intended to affect the high seas rights and freedoms of other
States in the arcas in which new rights are claimed. A United States 12-
nautical milc territorial sea proclamation should be expected to do no less.
It would need to recognize the right of innocent passage in the territorial
sea, and the right of transit passage in straits used for international
navigation. Since the United States is not an archipelagic State, as that
term is used in the 1982 Law of the Sea Convention, it would not need to
address the archipelagic sea lanes passage issuc.

Let me now examine the specific international interests that could be
affected, and what the United States might gain internationally by an ex-
tension of the United States tetritorial sea from three to 12 nautical miles,
First, let me address resource issues, namely fisheries and mineral re-
sources.

Generally, the intercsts of the international community in the resources
off United States coasts would be only marginally affected by an extension
of the United States territorial sea to 12 nautical miles. The fact that the
legal character of the sca bed would change from continental shelf to
territorial sea in the three- to 12-mile band would not affect the interna-
tional community’s interests, since it has no rights to the shelf resources in
any event.

The same may be said for fishing, although not quite so categorically.
Except for tuna fishing, all foreign fishing within 200 nautical miles of
the United States is closely controlled under U.S. law. While in general
law a licensed foreign vessel may fish for an allocated species up to three
miles from our coast, under the fishery management plans that govern
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re seldom allowed to do so. T might note
that it is now open under US. law for a foreign tuna vessel to fish up to
three miles from the coast without any authorization by the United
States. A 12-mile territorial sea would have the effect of keeping such
fishermen further from the coast. This cog[d be of some interest to our
states and territories, especially in the Pacific Ocean. But the bottom line
is that, as far as the international community's resource interest gocs, an
extension of the territorial sea to 12 miles would largely go unnoticed.

Let me turn to marine scientific research. Marine scientific research in
the United States territorial sea requires United States permission, while
such research in the Exclusive Economic Zone does not. Therefore, an ex-
tension to 12 miles would, in concept, mean that a greater amount of
scientific Tesearch would be subjected to a requirement to receive United
States permission. While 1 have not researched the facts, it is my im-
pression that this would not create much of a concrete burden since foreign
vesscls that conduct scientific research close to the United States coast
normally enter the United States territorial sea and thus request and re-
ecive United States permission in all events.

I come now to marine pollution. Any extension of the United States
territorial sea would give the United States greater authority under inter-
national law than we presently exercise to regulate shipping for the
purpose of preventing or reducing marine pollution. It is submitted, how-
ever, that the combination of existing laws, and the characteristics of
foreign flag shipping off the United States coast, give the United States
full protection in this regard and that there is little practical cffect that
could be gained in the area of marine pollution control over foreign ship-
ping by a territorial sea extension.

In the area of law enforcement, the United States presently exercises
customs, fiscal, sanitary and immigration authority in a 12-mile contig-
vous zone. There would not be significant increases in US. law enforcement
authority by expanding the territorial sea to 12 miles. Nonetheless, there
could be some concomitant benefits of an extension of the territorial sea to
12 nautical miles if that extension were accompanied by an extension of
the contiguous zone to 24 miles from the coast. The concept of such an
extension is recognized in Article 33 of the 1982 Convention. The extension
of the territorial sea to 12 miles would incorporate the police powers pre-
sently exercised in the 12-mile contiguous zone, and would not add greatly
to those powers. An extension of the contiguous zone to 24 miles, however,
would add broad customs enforcement authority that would be of signifi-
cance in protecting the US. border, and would be of great assistance in the
area of maritime interdiction of drug trafficking. The United States legal
right, without flag State consent, to stop, search and arrest foreign ship-
ping off our coast in the 24-mile zone would be significantly expanded. As
well, a 24-mile contiguous zone is a handy tool for the international law-
yer who is faced with an unusual, unexpected international c¢risis. [ am
thinking, for instance, of the Mariel boatlift. Had we been able to take
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action in a 24-milc band off the Florida coast, some aspects of that
problem might have turned out differently. I nate that under international
law the United States could claim a contiguous zone up to 24 miles from
the coast, without expanding its territorial sea claim.

Finally, T turn to the basic navigation and national sccurity issues. In
the modern world, United States antagonists normally do not need to sta-
tion themselves within a few miles of aur coast to do their work. But the
extension of the territorial sea from three to 12 miles breadth could have
some benefit in hampering of surveillance activities conducted close to the
coast. | remember stories of the Russian trawler that sat just outside the
three-mile territorial sea off Guam counting B-52s that took off from there
during Vietnam. The legal ability to move that vessel beyond a 12-mile
limit could have had some marginal benefit at that time.

The fact that there would be an area off the US. coast in which free
doms of navigation and overflight would be reduced means specifically
that foreign submarines would have to surface and that overflight could
be prohibited in that area. This could again have some marginal benefits,
particularly in sensitive U.S. coastal arcas.

In conclusion, it 1s fair to say that the national decision whether to
expand the U.S. territorial sea te 12 nautical miles is not a crucial issue
from a forcign pelicy and national security perspective. There is no
adverse foreign pelicy or national security aspect to such a decision. There
could be some marginal benefits. All of this assumes that such an extension
would strictly respect the passage rights of other States and not affect the
traditional standards for determining our national baselines for measuring
the breadth of the territorial sea.
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The Coastal Decision-Making
Framework as a Model

for Ocean Management
by Marc J. Hershman*

There are a great many jmportant ocean management problems faci_ng
the US. today, and a public management regime has ¢volved to deal ?vlih
most of these problems (e.g. fisherics, 011_ and gas). _However, as Qcin—
Sain and Knecht have noted, the regimc 15 not working satisfactorily in
many instances and if occan uses grow in frequency and importance there
will be a need for reform.d The purpose of this paper is to look ahead 10 or
20 years. In what direction should reform of the ocean management regime
procced? What are the tough issues of the future and what type of regime
will handle them best?

One type of issue that will arise with increasing frequency is the long-
term commitment of ocean space to a particular use: oil and gas exploration
and development; mineral extraction; marine sanctuaries; ocean research
stations; mariculture; recreation sites; waste disposal sites; energy produc-
tion; and others. Each of these uses requires that a site be selected, and
that alternative uscs be excluded or limited. Making site selection deci-
sions requires finding a balance among use opportunities, trading off devel-
opment and preservation valucs, and ensuring predictability and faimess
in the decision-making process.

Site sclection is the primary output of a decision-making framework
now in place for coastal waters. Thousands of decisions are made each
year allocating uses along the coast that affect bays, estuaries, lagoons
and other nearshore watcrs. There are two important reasons why this
coastal decision framework, which has been evolving for close to 20 years,
can be a model for ocean management in the future.

First, the coastal decision medel reflects our federalist system. The
roles of many governmental levels are institutionalized. The courts, Con-
gress and the executive branch have adjusted the respective boundaries
and scope of authority of federal, statc and local jurisdiction in coastal
waters, and a relatively stable and predictable regime has emerged. This
regime respects the paramount powers of the federal government over nav-
igable waters, but provides a considerable role for state and focal govern-
ments.

Second, the coastal decision model reflects the pluralistic interests of
American society and provides for multiple access points t0 the decision
process. Many diverse uscs of coastal waters are considered, and, for the

*Professor of Marine Studies, Adunct Professor of Law, University of Washington,
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most part, accommodated through site sclection procedures. The systemn is
complex and multi-tiered, but it May be the best we can expect in contem-
porary American society given the democratic values we wish {o preserve
and the sheer numbers of interests competing for space in the coastal zone.

The coastal decision framework has developed in response to many of
the same factors that will be present in acean development in the future. A
regime for occan development will have to accommodate many levels of
government and reflect our Constitutional tradition of federal predom-
inance where navigable waters and interstate commerce are involved.
Occan development in the future will increasingly face the tough prob-
lems of site selection and trade-off among competing users and environ-
mental impact issues will predominate, Occan development will involve
many of the same interest groups and agencies who are involved in coastal
decision-making: for example, federal and state resource agencics, and
environmental interest groups, will likely be the same whether the devel-
opment issue is in a bay or 20 miles offshore.

For these reasons, the coastal decision model can be a useful tool in
evaluating the current ocean management framework. It is a more highly
refined and time-tested framework for multiple-use decisionmaking, yet
involves many of the same issues, players and Constitutional standards.

The remainder of this paper chatacterizes the structure and norms of
the coastal decision framework and uses these characterizations as criter-
ia for determining the adequacy of the current ocean management regime.
A number of "deficiencies” of the current occan management system are
noted that suggest areas where institutional reform are needed.

The Coastal Decision Framework

The structure of the coastal decision framework involves decision-
making at all three levels of government, and involves multiple agencies
within cach level. The federal level centers on the Corps of Engineers,
which has ultimate decision authority, but also includes a variety of
other federal and state agencies whose views must, by law, be considered
by the Corps. At the state level of government, coastal zone management
program officials normally play a lead role in decision-making, applying
one or more coastal management laws, In addition, state fisheries and
wildlife agencies, as well as water quality and submerged lands officcs,
will participate in the rcview process. At the local level, land use and
zoning laws of various types, as well as traditional health, safcty and
police powers, are administered by county and city governments.

The coastal decision framework involves, therefore, more than a dezen
different agencies, each administering its own law and regulations. These
laws have been passed at different times and in response to widely vary-
ing needs. They contain different standards of review and divergent pro-
cedures. Certain agencies will have primary power over certain aspects of
adecision, but only a secondary role in other aspects of the decision.

The coastal decision framework can be characterized as highly com-

93



plex. Congress and state legislatures have been liberal in creating new
agencics with considerable power t0 Pm?ect or advance selecicd interests.
Bocause of the many laws and agencies _lmlrolvecl,‘and the ability of some
agencies to veto or delay projects they dislike, a kind of balance of power

has emerged.

The Corps of Enginecrs facilitates the balance of power in an important

way. No project can proceed without _the permits issued by the’ Corps.
They arc the uftimate decision authority. They tN‘lll issuc permits only
after cnsuring that the concerns of all the participating agencies have
been considered. The Corps has been characterized as a "clearmghouse“ re-
quiring participants in the process to trg to resolve their differences
through negotiation and project modification. o

This balance of power brought on by a multiplicity of laws and the
“clearinghouse” role of the Corps of Engineers creates pressure for in-
formed negotiation and bargaining among the many parties. This had led
in some cases to streamlined procedures, joint permit processing, and multi-
agency meetings to discuss project issues. In some cases, new forums have
evolved to facilitate the review and resolution of controversial projects
fe.g. scoping, ad hoc task forces, mediation). These forums force mutual
education and trading of information. In some cases they form the arena
for reaching trade-offs, and establish guidelines for addressing problems
that may arise in the futare. In effect, a new process is emerging, based on
an integration of agency interests that is leading to a more comprehensive
and streamlined arrangement for decision-making. It is ironi¢ that this
new process is arising out of a cumbersome, overlapping legal structure, and
that it is being fashioned within the administrative machinery and not
by the Congress or state legislatures.

The structural component of the coastal decision framework is only half
the story. There is, in addition, the normative component--the outcomes
that result from the coastal decision framework.

Experience in coastal decision-making in the past 15 years has led 1o
norms that provide guidance when making decisions. These norms have
grown out of Constitutional, public trust and environmental principles and
have reflected the prevalent societal values of our day. Thus, we see the
laws, regulations and court decisions at all levels of government reflecting

a similar set of principles:

1. Preference for water-dependent or water-related uses at the
water's edge.

2. Protection to wetlands and intertidal arcas, and to the habitat for
endangered species of wildlife.

3. Provision for public access to the shore whenever possible.
4. Reduction of losses from natural hazards by control of development.
5. Compensation to the environment for unavoidable losses in natural
resources.
6. Minimizing pollution of the aquatic environment.>
In addition to the articulation of these norms within laws and regula-
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tions, management plans and information documents are being produced
that translate the norms into specific guidance for decision. For example,
important weiland and wildlife habitats are noted on maps and atlases.
Lists of water-dependent and water-related uses are adopted and incorpor-
ated into ordinances, thus reducing ambiguitics in the definition of terms.
Environmental habitat values are determined to calculate appropriate
mitigation measures.

Thus, the development of norms and the translation of the norms into
specific decision guides reflect the growing sophistication of the coastal
decision process. It is becoming more rational because the policy goals and
the tools of decision have become more logically connected and sharply
focused.

Deficiencies in the Ocean Decision-Making Framework

Given this maturation of the coastal decision process, and recalling the
similarity of issues, players and Constitutional framework between
coastal and ocean resource arenas noted above, it is useful to observe that
today's occan decision framework differs from the coastal decision frame-
work in three fundamental ways. There is no single federal agency with
gencral jurisdiction such as the Corps of Engineers; no agency has the re-
spansibility for multi-use spatial designations; and there are no general
principles to guide multi-use decision-making and trade-olfs in the occan
arena. Each of these will be discussed in turn.

Lack of asingle agency with plenary jurisdiction

The Corps of Engineers is the federal agency with general jurisdiction
over coastal waters. It reviews all “work in navigable waters,” which is
broadly defined, and reviews all discharges of dredged or fill materials.
The standard of review applied is the all-encompassing "public interest”
review that requires consideration of diverse factors of the public interest
that may be relevant in a given context. No one¢ factor predominates;
rather a balancing test is applied to ensure that the benefits of a proposed
action outweigh the foresceable detriments. In carrying out a review, the
process is open to all public and private organizations and individuals
with an interest in the action. By law, the Corps must integrate the objec-
tives of & wide range of laws in carrying out its mandate, thus forcing a
comprehensive review of particular actions. And, as noted above, the
Corps acts as a clearinghouse to ensure that conflicts are identified and
resolved among the real parties at interest.

There are strengths to this system that could be especially uscful in an
emerging ocean management regime. The legal basis on which the Corps
acts is general--in effect a grant of power to review any action that might
obstruct navigable waters. It is neutral with respect to the type of use that
might be proposed. This "generalness” has facilitated the incorporation
of other values into the decision equation as they emerged, such as environ-
mental protection and historic preservation. It is thus flexible to respond
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1o new issues and adaptable to differing circumstances around the country.
Since ocean management demands will evolve slowly over time, a general
and flexible system will allow regional experimentation and trial and
error, and lead to a system that arises out of real decisions and real
circumstances. A general system also allows new agencies and interest
groups to enter the decision arena freely, facilitating a more comprehen-
SIVe process.

At the present time no federal agency has gencral jurisdiction beyond
the three-mile territorial sea. Power is distributed among a variety of
agencies, and each agency is limited to a particular sector of ocean use,
There have been attempts by the Courts and Congress to broaden the
mandate of the Depariment of the Interior (DOD) to require that decisions
regarding oil and gas leasing, exploration and development consider other
rosource values® But the statute under which DOl operates is clearly
designed, in its entirety, to advance oil and gas resource extraction goals.
Congress has also considered an organic law for NOAA, but such a bill has
never advanced very far.

The lack of a plenary law for ocean decision-making creates an organiza-
tional vacuum in the ocean arena. There is no organized way to reconcile
conflicts among agencies with narrow, sectoral missions. An important
palicy objective should be to fill this vacuum, and the Corps of Engineers
public interest review process is the closest model we have in US. natural
resources law. Consideration should be given to extending the definition of
"navigable waters of the United States” to the Exclusive Economic Zone
(EEZ), with appropriate reservations that protect international interests,
the effect of which would be to establish the Corps of Engineers as the
agency with general jurisdiction in the EEZ.

Lack of multi-use spatial designations

It was stated previously that site selection is the emerging issue of
ocean management because it implies long-term commitment of ocean space
and thus requires a choice among alternatives. A mature site-sclection pro-
cess must be based on a good inventory of environments, habitats, resources
and uses that are accessible, such as in published atlases. Site selection
decisions must also be preceded by goal-setting; an articulation of pre-
ferred uses, and development and preservation objectives.

It is within the bays and estuaries that some of the best inventories and
atlases have been produced. Through a combined effort of federal and
state Tesource agencics, knowledge of habitats, resources and uses are
known, and choices among objectives for particular arcas can be listed,
Choosing the site for a particular use, and thus excluding or burdening
other uses, is still a difficult social and political decision. However, infor-
mation exists on which to base such choices.

Extending this inforration base to the ocean arena is central to the
evolution of a sound ocean decision framework. Here, state government
action can be an imporiant catalyst in two ways. First, many states have
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developed coastal zone management programs and have relied on compila-
tions of environmental and resource inventories as a first step in the design
of a management system. These inventories are area-specific (e.g. done for
a particular bay, cstuary or stretch of coastline) and normally manage-
ment oriented (e.g. emphasizing indicator species or environmental pro-
cosses affected by types of physical development). In addition, they
combine data from a wide range of specific agencies, universities and
interest groups. The experience of states in producing management-
oriented information packages can be helpful for occan decision-making.

Second, and more important, state government can help articulate goals
for occan decision-making. Being a government of general jurisdiction,
with experience at making allocative decisions based on broad police
powers, some states have made hard cheices in decisions about use of sub-
merged lands, or choice of sites for large-scale development. For example,
Oregon has classified its 21 estuaries so that some will grow and others
will be preserved. Florida and Massachusetts have designated aquatic
preserves and sanctuaries that are limited to specified uses and protected
from water quality degradation. Some states identify marine zones where
development is encouraged, such as Hawaii's Natural Energy Laboratory
and Louisiana's offshore terminal site and pipeline corridor.

Federal agencies alone cannot do an adequate job of multi-use spatial de-
signations. DOL can identify oil and gas or mineral Jease sites, EPA can
designate dump sites and the Coast Guard can determine shipping lanes.
But each of these site selections has implications for allocation of coastal
waters and shore uses, and the constituencies that gain or lose from these
decisions are based in state and local communities. Also, the combined
effect of these designations, and their timing, will be of great interest to
lacal communities because of their concern for the place, and the nature of
its growth, rather than a particular resource use activity.

Fortunately, a combined federal-siate process has evolved within DOI
that may be a2 model for inventory, spatial designations and goal-setting.
For oit and gas devclopment issues, MMS has established Regional Work-
ing Technical Groups, a federal-state task force advising on technical solu-
tions to conflicts among occan uses. In the Gulf of Mexico, this group was
able to resolve problems relating to oil and gas drilling adjacent to unique
reef formations being considered for designation as the Flower Gardens
Marine Sanch1axy.6 For hard mineral development, MMS has established
joint task forces with Oregon and Hawaii to evaluate a wide range of infor-
mation relating to mineral deposits off the shores of the two states.” The
task forces have wide latitude to consider environmental, engineering and
socio-cultural factors, and the product of their effort includes spatial infor-
mation based on inventories. Encouraging as these developments are, they
are limited to information useful to the decision to lease for extraction of
non-living resources. If a similar mechanism could be forged, but with a
mandate to consider a broader set of proposed uses, it might better serve
the long-term interests of an ocean deciston-making framework.
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Lack of principles that guide ocean decision-making

As noted above, 20 years of experience in decision-making about use of
shorelands and coastal waters has resulled in a set of principles that
guide decision-making. These principles are reflected in laws and regula-
tions at the federal, state and local levels of government. They are the
common denominators of the coastal decision framework.

No such common principles are apparent as yet for multiple-use decision-
making in the ocean environment. But, a mature management system will
need principles so that decisions among alternative uses can be made with
some rationality and predictability. For example, in the coastal setting,
the water-dependency concept suggests that certain uses are more appro-
priate than others at the shoreling; i.e., those that need to be there for
physical or cconomic reasons. Similarly, the public access principle sug-
gests that the shoreline and nearshore waters should be available to the
general public as a matter of right, based on ancient public trust common
law. And, the environmental compensation principle suggests that the
sovere loss of agquatic environments in this country has reached its limit
and any new development into water areas must be matched by creation or
rostoration of other aquatic areas of equal value.

What principles conceivably could emerge that would parallel the
breadth of the coastal principles and aid the process of decision for EEZ
ocean uses? A fow candidate principles can be listed, each of which will
need fuller analysis and explanation in subsequent rescarch. First, his-
torical uses of the sea (fishing, navigation) might be preferred over newer
uses, a principle that respects tradition, recognizes a notion of “first in
time, first in right” and has some parallels in international law. Second,
given that the EEZ is an emerging international concept that recognizes
some rights in the international community, a principle might prefer uses
most in concert with international interests of the U.S. Third, recognizing
the public and international character of the EEZ, a principle requiring
compensation for exclusive use or negative externalities might be stated,
and incorporated into specific decision procedures. Fourth, borrowing from
principles established in public lands management, a multiple-use prin-
ciple might be articulated in which no activity is automatically excluded
from consideration, but must be designed and managed in a way not fore-
closing or unreasonably limiting other beneficial nses.

A broad-based dialogue is nceded to further examine decision principles
for the EEZ. The proposed high level ocean policy commission (dubbed
Stratton II} would be an ideal setting in which to initiate such discus-
sions.® A better articulation of principles, and their successes and failures
in other contexts, can aid the drafters of new laws and the judges and
administrators searching for a basis on which to make ocean use decisions.

. Summary
The decision framework that has emerged to control development in
coastal waters is not perfect. However, it is what we have, and may re-
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flect all that we can expect in a pluralistic society and under a federalist
system of governiment, where democratic principles prevail. In fact,
indications are that it is becoming more refined and sophisticated, and
new procedures and institutions are emerging to deal with the cumbersome
natare of overlapping and sometimes conflicting jurisdictions.

The decision framework for ocean uses in the EEZ will likely be similar
o the coastal decision framework because the plavers, issues and Consti-
tutional structure of government is the same. For this reason a study of the
characteristics of the coastal decision framework can help cvaluate the
strengths and shortcomings of the occan decision-making structure.

Applying the characteristics of the coastal decision framework (which
is farther along the evolutionary track than the present ocean decision
framework), three deficiencies are noted in the ocean system that will
requite policy attention in the future. First, a federal agency is needed
with plenary authority that can provide the forum for integrating the
preferences of many special purpose agencies and interests. This agency
may be similar to the Corps of Enginecers. Second, greater federal-state
collaboration is needed in the preparation of inventories and specification
of goals for ocean areas. Until objectives for a range of uses are identified
and linked to particular ocean regions, multiple-use decisions cannot be
made. Efforts in this arena should recognize the efforts of working groups
and task forces cstablished by MMS. Third, ocean-use principles are
needed that establish a basis for multiple-use decision-making. A broad-
based dialogue is needed to articulate and evaluate such principles.

The development of a decision-making framework for ocean uses of the
future needs no boundary changes. Such boundary lines separating state
and federal waters and submerged lands are "lines drawn on water.”
They have no meaning because the interesis of the federal government
remain paramount over navigable waters within state boundaries, and
state interests extend far offshore because state citizens, vessels, environ-
mental and economic interests are at stake. Boundary lines are important
for purposes of ownership of resources, but this is a separate issue from
control over new development.
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Brnecht, RW. and Westermeyer, W.L. “State vs Natignal Interests in an L2
panded Territorial Sea,” Coastal Zome Management Journal, 1985, T1, pp. 31;
333

9Bail, M.5. “Goed Old American Permits; Madisonian Fedcralism on the Terr,
torial Sea and Continental Sheif,” Environmental Law, 1982,12, pp. 623-628.
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The Coastal Zone Management
Experience as a Model for
Collaborative Resource Management
by Nan Evans*

As the nation looks forward to emerging ocean management needs and to
a consideration of whether changes are needed in our current gOVOTRANCe
scheme for the territorial sea and the exclusive economic zone, a step back
in time 1o the early 1970 and the development of this nation's coastal
zone management system can provide important insights, possible campat-
isons, and demonstrated ecalities. In a very broad sense coastal zone man-
agement is a camprehensive, multiple-use, collaborative planning system
for the management, beneficial use, protection and development of coastal
ZONE TESOUTCES.

In the Tate 1960's and carly 1970's the movement to develop a nalional
coastal zone management system was driven by the concerns of specia)
interest groups for providing an increase in recreational opportunities and
public access to beaches and coastlines; protecting the environmental qual-
ity of coastal ecosystems; and enhancing the nation’s use of the occan cnvi-
ronment through residential, commercial and industrial development,
Although such special interests sometimes differed in their value judg-
ments and opinions about specific resource uses and needs, most agreed on
two things. First, the public goals for coastal resource use, development
and protection were not well-defined. And, sccond, the lack of coordina-
tion between government agencies often resulted in fragmented, unpredict-
able and short-siphted decisions. The Coastal Zone Management Act of
1972(CZMA, Pub. L. 92-583) was bom out of these dissalisfactions.

The CZMA, like any approach to management of a natural resource that
involves multiple users, common and private property interests, and
numerous governmental jurisdictions, had to devise specific, yet flexible,
systems for planning, decision-making and implementation,

The CZMA, as passed in 1972 and subsequently as amended, envisioned
a truly coliaborative planning process between the federal, state and local
governments. The CZMA and the National Oceanic and Atmospheric
Administration’s (NOAA) regulations established national criteria and
standards for state coastal management program development and admin-
istration. Upon mecting these national standards and achieving federal
approval from the Secretary of Commerce, the states would then imple-

*Semior Policy Analyst, Office of Ocean and Coastal Resource Management, Na-
tional Oceanic and Atmospheric Administration.
The views expressed in this paper are those of the author and do not necessanly
represent the official position of the Nationad Oceanic and Atmospheric Adminis-
tration .
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mont their programs subject to federal administrative revicw and mor;li?or-
ing for compliance. State coastal manggcment planners were to work joint-
ly with federal agencics in the planning process to address federal agency
concerns, This same collaborative scheme was reflected in state-local
interactions where state criteria, standards and policies were imple-
mented through local planning and/or zoning activities.

This collaborative effort resulted in federal approval of 28 state coast-
al management programs {including territorics and Great Lakes states)
and measurable improvements in state and local government planning cap-
abilities and improvements in communications among federal, state and
lacal lovels of government. Although undocumented in any formal sense,
this effort has almost certainly resulted in more cffective coastal resource
management. )

However, participation by any particular interest in a coastal planning
cffort was often more a function of specific concerns about effects of the
coastal management prograrn on specific, forseeable projects or activities
than interest in a collaborative planning process-—-or "good government.”
Thus, the actual development of state coastal management programs was
not truly collaborative: coordination may have been broad, but it was
rarely deep. Federal agencies, in particular, often participated as review-
crs, not partners. Furthermore, when disagreements did develop between
federal and state agencies aver provisions of a proposed coastal program,
there was little incentive to resolve these disputes and develop mutually
acceptable alternative approaches.

A gencral complaint that has developed since the early 1970's is that
the vague, non-specific policies of the CZMA are reflected in vague state
policics. Although amendments to the CZMA in 1980 attempted to iden-
tify specific policy objectives, the complaint is still often heard that
vagucness in state policies results in unpredictable and often arbitrary
decisions, which, in some cases, sacrifice national interests for parochial
politics-or vice versa. Thus, when the balancing of concerns or uses becomes
difficult-as it often does in large or complex projects—the national coastal
zone management scheme has been criticized as being unable to prioritize
concerns or develop reasonable alternatives.

Although the CZMA recognizes and is built on traditional, existing fed-
eral, state and local government authorities and jurisdictions, the coastal
2one management system, through the federal consistency requirements,
fundamentally affected decision-making by federal, state and even local
governments. The federal consistency provisions of the CZMA generally
require that federal agency activities that affect the coastal zone be con-
ducted in a manner consistent with the federally approved coastal zone
management programs. Section 307 of the CZMA establishes standards
and procedures for state consistency review of four basic types of activ-
ities: direct federal agency activities, including development projects {Sec-
tion 307(cX1) and (2)); federally licensed and permitted activities
(Section 307(cH3XA)); Outer Continental Shelf (OCS) exploration, devel-
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opment and production plans (Section 307(cH3)B)); and federal assistance
to staic and local governments (Section 307(d)). The federal consistency
regulations at 15 CFR 930 describe the procedures and responsibilities of
federal and state agencies and for private partics secking federal approv-
al for proposed projects. The legislative history shows that Congress
created the federal consistency process in an effort to advance the national
interest in the effective management, beneficial use, protection and devel-
opment of the coastal zone while acknowledging that the key to cffective
coastal zone management was to encourage the states to exercise their full
authority over land and water in the coastal zone through effective consul-
tation and coordination.

NOAA recently published a study examining the implementation of the
federal consistency provisions of the CZMA (Federal Consistency Study-
Draft, April 1985). Statistical documentation revealed that for the vast
majority of proposed activities the states concurred (sometimes with condi-
tions) that the project was consistent with their federally approved
coastal zone management program. In only a relatively few cases did state
objections result in litigation, Secretarial appeal under the CZMA, Con-
gressional intervention or termination of the proposed project. However,
reliance on statistical information hides the fact that the federal consis-
tency requirement has been highly controversial as a national policy and
as applied to specific cascs. The area of greatest controversy has been oil
and gas development activities on the Quter Continental Shelf, especial-
ly with regards to lcase sales (¢.g., Secretary of the Interior et al. v. Cali-
fornia et al,, 104 S, Ct. 656).

The federal consistency process appears to work well in cases where the
project is non-controversial and/or there are easy technical fixes to avoid
or mitigate potential environmental damages and in cases where the state
or local jurisdiction has clear, scparate decision-making responsibilitics
through such mechanisms as state permits and local zoning. In highly con-
troversial cases, the federal consistency review has been equally contro-
versial. (For example, oil and gas development and production in the
Santa Barbara Channel and the Beaufort Sca; ocean incineration of toxic
wastes; and allocation of limited fishery resources between highly com-
petitive commercial and recreational users.) A common feature of these
highly controversial cases is that they involve cases where the states
have used the federal consistency provisions to reach beyond traditional
state permitting or land-use planning authorities into issues where the
jurisdictional boundaries of decision-making roles between the federal and
state governments are much less clearly defined.

The implementation of any program, coastal or otherwise, will, of
course, be limited by the availability of funds and the political commit-
ments and priorities of the involved government agencies and can often
only be evaluated on a case-by-case basis. The successes of implementation
of coastal zone management programs can pethaps be mostly clearly seen
in activities that can be categorized as permit coordination and simplifi-

163



cation: one-stop permitting, joint permitting  arrangements {especially
involving the Corps of Engincers and individual states), and ger‘n':ral per-
mits. The basic reasons for those successes are probably the existence of
clear statutory and regulatory state and federal authorities, the recog-
nized redundancies in the information needed to make decisions on similar
state and federal permits and the existence of standard engineering or
technical fixes to avoid and/or mitigate potential adverse environmental
impacts. The fimitations of such permitting simplification schemes are
often a function of the problems of assuring adequatc monitoring and en-
forcemoent.

Another approach to streamlining shorcline and water development
permit procedures in specific locations that has been encouraged by the
CZMA is a process called "special arca management planning,” or SAMPs.
The SAMP process attempts to implement a general state coastal manage-
ment program through location-specific, multiple-use, intergovernmental
criteria and standards. The goals of SAMPs are uniform and consistent reg-
ulatory policies, balanced and comprchensive consideration of long-term
econommic and environmental needs, increased predictability in permit deci-
sion-making and expedited review of permit applications. The SAMPs
process sceks to achieve these goals through a collaborative planning
process involving representatives of all affected agencics and groups. A
completed SAMP is designed to guide devclopment in a specific area in
advance of actual project applications. The history of the development oF
SAMDPs is characterized by both successes and faitures. The limitations to
success appear to be the identification and inclusion in the process of all
the significant actors and the ability of government agencics 10 cOmMpro-
mise, to decide, and to commit to future courses of action.

In another cxample of approaches to program implementation, the
State of Alaska Coastal Management Program has developed a project-
based, state and federal consistency revicw process that operates on the
basis of consensus decision-making. The state resource agencies with per-
mitting jurisdiction and/or a resource-based intercst in a specific project
jointly participate in the project review and the development of any condi-
tions necessary to meet the concerns of individual agencies. A consensus
must be reached between all the agencies before state approval is granted.
Upon receipt of state consistency CONCUrrence, all the necessary state and
federal permits, licenses or other authorizations are issued. In the event of
disagreements between the agencies or on the part of the project sponsor,
an elevation or appeals process to the agency heads is available with the
Governor having the final decision-making authority. This consensus-
based decision-making system has been in place for two years and has gen-
erally alleviated problems with repetitious or redundant review, varying
and contradictory decisions on a project’s consistency rendered by separate
state resource agerwies, and unnecessary delays in the permitting process.
Very few cases have been eleva ted to the agency heads and no cases have
gone to the Governor for a decision. Routine administrative problems of
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assuring that the process funclions, as designed, do exist. And, projects
that are fundamentally controversial remain so. The major petential
weaknesses of this process is its dependence on the commitment of the Gov-
ernor and his executive officers to abide by consensus decision-making and
a potential to render politically motivated or “least common denom-
inator” decisions.

In summary, if the experiences of coastal zone management are to offer
guidance to those considering the development of governance schemes for
oceanic areas {regardless of where boundary lines are drawn), the critical
requirernents for success are probably (1) clear, specific goals and objec-
tives; (2) discrete decision-making authorities; (3) meaningful collabor-
ation and scarch for consensus; and {4) an acceptance of controversy.
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Intergovernmental Approaches

to Cross-Jurisdictional Problems
by Charles W. Wiggins*

As serious discussion and debate is directed toward the possible exten-
sion of the US. torritorial sea to the 12-mile limit in the next several
years, a number of major and potentially conflictual questions will be
raised.] Which level of govemment, national or state, should exercise pri-
mary governance over the activities occurring in the new area? How
should the new arca be managed and by what level? What changes, if
any, should occur in the governance and management within the present
three-mile territorial limit? Overall, what governance and management
options are available, and which will satisfy most affected interests, or
not disenchant most affected interests?

This paper describes and analyzes alternative intergovernmental ap-
proaches to probiems and issucs that cross governmental jurisdictional
boundaries. Special emphasis is given to interstate compacts, including
their legal bases, organizational characteristics, and strengths and weak-
nesses. In addition, the prospects for the adoption of intergovernmental ap-
proaches within the contemporary U.S. political context is examined brief-

by.

Intergovemmental Relations Complexity

Although on the surface intergovernmental relations in the United
States may appear simple, a closer examination reveals its complexity
and clusiveness. If anything, U.S. intergovernmental relations have grown
more complex; while the individual different levels of government {(na-
tional, siate and local) have remained relatively simple to cxamine,
their relationships and interactions have become much more complex. For
example, the organizational nature of this relationship varies from very
formal to very informal. Some relationships involve legally constituted
and highly bureaucratized entities, while others involve mere face-to-
face or telephone contacts between intergovernmental actors on a daily or
weekly basis.

This paper focuses on the more formalized and organized interactions be-
tween actors at the national and state levels, as well as those between
states. This emphasis is deemed appropriate considering this Conference's
theme. National-state relations through the years have been character-
ized as federal in nature, especially in a legal sense. Yet scholars and
practitioners have differed greatly through tme and at given points in
time on the nature of federal-state relations. For example, how should one
characterize the extent of cooperation and conflict between the two

*Department of Political Science, Texas AGM University
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levels?? What is the most accurate way to describe the flow of influence
from_one level 1o the other (superior-subordinate or partnership-bargain-
ing)?3 What exactly are the relative competencies of the two  levels to
undertake difficult tasks to solve public problems?? The fact that more
than 300 metaphors or heuristic models have been devised by scholars of
Amcrican federalism strongly suggests that it is a multifaceted, complex
phenomenon.

As far as relations between states are concerned, & new concepl has
recenily entered the vocabulary of intergovernmental relations specialists--
harizental federalism. This concept duly recognizes the potential impor-
tance of relationships among the 50 states to the making of public policy
and the delivery of public services.

Interstate Compacts and Agreements: Legal Bases

For the most part, the legal bases for formal multistate arrangements in
the US. have been interstate compacts, or agreements.® It should be em-
phasized at the outset that not all compacts provide for the establish-
ment of new organizational or administrative entities to implemnent their
provisions. Instead, some merely establish the legal framework for cooper-
ative activitics of already existent agencies in state governments. Yet, a
brief discussion of all compacts will probably be meaningful and useful in
light of the focus of this Conference.

Types of Compacts

Two general types of compacts have been established through the
years: (1) federal interstate compacts and (2) interstate compacts. The
first, or federal interstate compacts, has been used far less frequently than
the interstate compact and is probably the least understood. It is estab-
lished when Congress and member state legislators pass statutes provid-
ing arrangements for its operations. Thus, unlike normal interstate
compacts, the national government is a full participant and signatory
member of the arrangement, and all relevant federal agencies, as well as
state governments, are bound to comply with the arrangement. Thus, fed-
eral interstate compacts presumably encourage closer coordination between
national and state political and administrative agencies than is the case
with other devices. Today, three federal interstate compacts are opera-
tional: (1) Delaware River Basin Compact; (2) Susquehanna River Basin
Compact; and (3) Agreements on Detainers Compact. The first two, of
course, establish special commissions for water planning and operations
within their respective river basins, while the third is an agreement
entered into by the national and 46 state governments on the handling of
criminal charges in one state against an individual who is already incar-
cerated in another state. In a study released in 1981, the Comptroller Gen-
eral concluded that federal interstate compacts were especially useful in
dealing with water basin problems.

The bulk of interstate compacts, of course, have been those entered into
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by two or more states. Before examining them in greater detail, it should
be noted that a new lype of interstate compact--a state-local interstate
compact--may be on the horizon in the near future. A few years ago,
Wisconsin and Minncsota entered into a compact that authorized the
cstablishment of a joint study commission to examine the feasibility of a
Wisconsin-Minnesota Port Authority on Lake Superior. The compact pro-
vided for the mayors of Superior and Duluth to serve on the study commis-
sion. Information is not readily available as to whether or not this study
cammission has become operational.

Through the ycars, interstate compacts have been established with
varying frequencies as their popularity has increased and waned. The num-
ber of compacts approved for various periods since the founding of the
Republic is shown below. Generally, these data indicate that more than
twice as many (122) compacts have been approved since 1941 than were
approved during the previous 150-year period (57). The high water mark
during recent decades appears to be the 1960's, when states entered into 48
agreements to resolve cross-jurisdictional problems. Although the propen-
sity for such agreements slowed during the 1970)'s, the number of states
entering into thern actually increased.

1789 - 1900 25
1901 - 1920 9
1921 - 1930 7
1931 - 1940 16
1941 - 1950 24
1951 - 1960 32
1961 - 1970 48
1971-1980 18
]79

Through the years, the trend has been away from bistate compacts
{many dealing with border disputes) and toward multistate agreements on
a regional basis. Some agreements in recent years, such as those dealing
with education, the supervision of parolees and probationers, and the
supervision of juvenile offenders, have been entered into by all states, plus
perhaps a few territories. The number of compacts entered into varies from
state-to-state, with New York a parly to most (40) and Hawaii the least
(12). Canadian provinces have also been parties to a few recent compacts.

Congressional Consent?

A provision in Article I, section 10, of the U.5. Constitution stipulates
that: "No state shall, without the consent of Congress..enter into any
agreement or compact with another state, or with a foreign power.™ A
strict, or rigid, interpretation of this provision would lead one to conclude
that Congress must give its explicit consent (via a joint resolution} in order
for a compact to become effective, or operational. However, such is not the
case.
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_ In 1893, in the border dispuie case of Virginia v. Tennessee, the U.S-
Supreme Court interpreted the wording of Article 1, scetion 10, 1o mean
that Congress could give its implied conscnt to a particular compact by
declining to take action on it 8 The Court's ruling in this casc established
the doctrine that Cangress must Bive its explicit consent ta a compact under
only two condstions: (1} when a compact affects the powers delegated L0
the national government, or {2) when the compact impacts the “balance of
power” between the national ang state governments. Congress has gom-
crally followed these "rules of thumb” in its disposition of new interstate
compacts.

Thus, Congress has not oxplicitly consented to a number of intorstate
comparts in operation today. For example, the Education Commission of
the State (ESC), an interstate compact agency established to study educa-
tional problems and provide information and training to state cducation
officials and to which all 50 states belong, has never been explicitly
recognized by Congress. Of course, the US. Congress always retains the
power to explicitlly disapprove an interstate compact if problems arisc in
federal-state relations as the result of its operations.

Functions of Compacts

In the most comprehensive and detailed analysis of interstate compacts
to date, Weldon V. Barton has concluded that cach one can be considered
as falling into one of four functional catcgorics: (1) regulatory, (2) metro-
politan, (3} river basins and (4) service compacts,

Regulatory compacts are thuse such as the Interstate Ol Compact and
the Ohio River Valley Sanitation Compact. When established by com-
pacts, the regulatory commissions involved serve in either an advisory or
operational capacity. For example, the Interstate Oil Compact, to which
33 states are signatorics, created a commission with major responsibilitics
in the regulation of oil; its creation altegedly stemmed mainly from a
desire on the part of interested partics to avoid federal control. The Ohio
River Valley Sanitation Compact also established a commission with a
meaningful operational capacity to regulate water use in that particular
river basin,

Metropolitan compacts have been established to plan and administer
programs in urban areas that spill across state boundarics. The bulk of
these compacts involve single purpose programs, such as the Delaware
River Joint Toll Bridge Compact between Pennsylvania and New Jersey.
On the other hand, at least a few are multi-purpose in character, such as
the Port Authority of New York and New Jerscy and the Bi-State Devel-
opment Agency in Missouri and Illinois. These agencies frequently enjoy
much autonomy compared to general purpose governments and often are
eligible for federal grants-in-aid. .

Interest in the third type of compacts, or river basins, has increased in
the past several decades. These compacts range in scope from those that
allocate water among member states to those that establish federal-state
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authoritics to determine all or most water resource policies for a given
basin. The Delaware River and Susquchanna River Basin commissions are
prime examples of the latter. Most, however, have bcer_\ formed to avoid
national level involvement and action in the determination of solutions to
problems confronting river basin areas. .

Finally, some compacts fall into the category of service compacts. Such
compacts exist in many functional areas (education, health, welfare,
crime control, ete.) and are designed to promete uniformity and canperation
among the states, as well as stimulate better service delivery and dis-
courage the duplication of services. Two examples of compacts in this
category, both involving all 50 states, will suffice. First, the Supervision
of Parolees and Probationers Compact approved in the 1970's provides a
framework for the supervision af parolecs or probationers from one state
who for one reason or another desire to relocate in another state. This
particular compact established no new agency, or organizational entity, to
administer the program; instcad, it was an agreement among the states
regarding, procedures and responsibilities in a particular service delivery
arca. The Education Commission of the States Compact (ECS), on the
other hand, established a special commission ta carry out its activities.
Organized in 1966 with the support of former Harvard President James B
Conant, Camnegic Foundation President John Gardner, and North Carolina
Governor Terry Sanford, ECS operates from offices in both Denver and
Washington, D.C., and has 150 employces and a $9 million budget, as
Jeast half of which is usually derived from federal largess (although
Congress has never explicitly consented to the compact that formed ECS in
the first place). ECS performs several service functions for its member
states: (1) policy research, (2) information clearinghouse, (3} policy for-
ums, {4) technical assistance/ training, and (5) lobbying.

Generally, the establishment of a new agency is the exception to the
rule with regard to service compacts. When agencies are established, they
are more often than not underfunded, unlike the ECS. Finally, the effect-
iveness of such service agencics varies a great deal, with state officials
having a major impact in this arca.

Regional Organizations

As indicated previously, the establishment of an interstate compact has
not necessarily meant the formation of a new organizational entity fo
govern and/or administer its provisions. Although some 177 compacts
have been approved through the years, only 56 agencies have been formed
by and operate today as the result of such agreements. They range from
those that are well organized and have much authority, as well as many
resources and staff (i.e. the two federal-interstate river basin commissions
and the Port of New York and New Jersey Authority, for example) to the
more informal associations with limited authority, resources and staff.
Professional associations of state governmental leaders (i.e. Midwest
Governors Associaiton, Southern Governors Association, various state
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administrative department head  associations, ete) would fall into this
latter category.

Falling inta the middle of our well organized /less organized continusm
would be the multi-state development commissions and multi-state river
basin commissions first established during the 1960's by federal statutes.
The initial and present status of these commissions deserve special recog-
nition since, in many ways, they reflect the changes in the extent of the
national government's interest in dealing with major problems and issues
hat cross state jurisdictional boundaries.

The first federally recognized and sapported multi-state development
commission was the Appalachian Regional Commission (ARC). Fstah-
lished by the Appalachian Regional Redevelopment Act of 1965, the
program was a pet project of Mresident Lyndon Johnson. The Act, which
covered portions of 14 states with less than 10 percent of the nation's pop-
ulation, was a joint cffort by the national and relevant state governments
1o assist with development of the region. The program has been governed
hy a pint federal-state commission, with representalives and co-chairs
from each level. It has a fulltime staff, headed by an executive director,
whose main function has been to broker more federal grant-in-aid funds
towasd the region. In addition, ARC has had its own line item in the
federal budget, with most funds dedicated for highways and public
health. The 1965 Act also directed all federal agencies to give special
attention to the many problems present in this depressed region of the
country.

In order to gain congressional support for his Appalachian measure,
President Johnson allegedly promised several other state congressional
delegations that additional regional development commissions would be
organized and funded. The end result was passage of the Public Works and
Economic Development Act of 1965. Title V of this act provided for addi-
tional interstate development commussions. The original act authorized
the Department of Commerce to establish five commissions {Ozarks, Four
Comerts, New England, Upper Great Lakes and Coastal Plains). Subse-
quent actions established and funded three additional commissions (Pacif-
ic Northwest, Old West and Southwest Border). In 1979, three other
regional entities were designated (Mid-Atlantic, Mid-South and Mid-
American) to complete blanket coverage; however, for reasons to be dis-
cusscd later, these entities were never actually funded. The cight Title V
commissions authorized and funded functioned in a manner similar to
ARC; they were primarily planning-oriented and proposal-gencrating
entities.

In addition to regional economic development activities, much attention
was directed toward water resource planning efforts in river basins. Joint
river basin planning commissions were authorized under Title Il of the
Water Resources Planning Act of 1965. By 1971, six commissions had been
established under this measure (Pacific Northwest, Great Lakes, New
England, Ohio, Souris Red-Rainy and Susquehanna).
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After an initial period of popularity ’and success, the regional economic
development and water resource planning COMmMssions became controver-
sial. President Nixon, for example, eventually opposed them, arguing
that they were just another layer of bureaucracy and red tape between
national and state governments. Except for ARC, President Reagan has dis-
mantled them as federal interstate entities. In late 1981, as a part of the
Budget Reconciliation Act, federal suppert was withdrawn from all Title
Vv and Title Il commissions. The ARC budget was alse substantially re-
duced and scheduled for phase out. _

Although the withdrawal of federal support did not culminate their or-
ganizational cxistences in most cases, such withdrawal has resulted in

making these regional interstate agencies less active and visible 10

Regional Organizations: Strengths and Weaknesses

At least a few close observers of regional organizations through the
years have attempted to assess their strengths and weaknesses, usefulness
and deficiencies, or pros and cons. Although some of these perspectives are
directed at pure interstate compact agencies, others apply primarily to
foderal interstate entities. They can best be summarized as follows:

The strengths, usefulness, pros:

1. Interstate entities are useful devices for resolving, or scttling, inter-
state disputes. Although interstate involvement may at times merely
clevate conflicts between private parties, or special interests, to the inter-
state level, such parties may feel more comfortable with and respond more
to state level decision-makers and decisions.

2. Interstate organizations can be used to promote coordination of efforts
in order to solve common problems and reduce duplication of effort.

3. Regional organizations provide a mechanism for areawide solutions
to available problems in the face of several jurisdictional boundaries.

4. States can use interstate compacts to protect their powers in the fed-
eral system. Such efforts alleviate the pressure for transfer of authonty
over a problem to the national government.

5. Interstate compacts have the potential for disrupting or negating
direct national-local relations. Too much "by-passing” of state government
has been occurring in intergovernmental relations.

6. Federal interstate compacts in particular can address the fiscal, ad-
ministrative and political difficulties emerging in certain regions more
effectively.

7. Federal interstate compacts further nationally oriented programs and
policies, but also provide a means for states to impact federal policies and
administrative decisions in given program areas.

8. Federal interstate arrangements normally provide for the infusion of
federal funds and, thus, greater program support.

The weakmesses, deficiencies and cons:

1. Interstate compacts can seriously delay coordinated national action in
dealing with nationwide problems.
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2. Interstate compacts may allow partics subject to regulation the appor-
tunity to play states against each other in order to retain control in their
own hands.

3. Interstate entities may be created without carcful study, be devoted to
improper spheres of activity, and not be systematically evaluated by
impartial observers after being operational fora period of time, 1

4. Interstate organizations may become too independent of public and
state control. Autonomous gaverning agencies, whether commisions, non-
profit corporations, or other arrangements, may become too unresponsive to
the public and stales that established them in the first place. Highly
paid professional burcaucracies may dominate their activitics. They may
makce a complex system of government even more complex.

5. The representation of states in interstate organizations may be prob-
lematical, since representation on governing commissions is usually not
based on "ene man-one vote” in terms of member state populations.

6. A basic problem with regional approaches is that geographical prob-
lems and issues are united spatially and then usually divided functional-
ly. This is iflogical.

7. Federal interstate compacts raise concerns about federal control. Such
arrangements may be used to abolish state boundaries and create regional
governments, with federal law prevailing, 12

Parting Reflections

Might some type of intergovernmental arrangement be employed in the
government and management of the various activities associated with an
extended territorial sea? To say the least, this is a very difficult question
to answer. We have already documented the cyclical changes with regard
to general interest in such arrangements.

The projected position of the current Reagan administration on just such
an issuc is most certainly unclear. On the one hand, we can think of reasons
why the President might be supportive of state-level involvement,
whether individual or joint, His general ideology is one that favors a
greater state governmental role vis-a-vis the national government. Being
a former governor, he also appears to be mare sympathetic toward the role
of the elected chief executives of states as opposed to appointed admin-
istrators. His "new fedcralism” policies provide for a devolution of nation-
al programs to state governments, block granting of categorical grants-in-
aid to provide state officials with more flexibility, and the significant
reduction of federal red tape in both intergovernmental and private reg-
ulatory programs.

On the other hand, there are other clues that lead one to the opposite
conclusion, or that President Reagan might not be all that sympathetic
toward a significant joint or individual state role in the extended terri-
torial sea. For example, he has not been all that consistent on the national
versus state power issue (witness his position on national productllsiiability
standards, raising the legal drinking age to 21 in all states, etc.).!¥ Some
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also argue that Reagan's brand of federalism might best be described as
"Austerity Federalism,” or reatly directed at reducing the size of govern-
ments at all levels. His support of the withdrawal of national encourage-
ment for interstate cooperation in the case of Title V and Title 1T commis-
sions, as well as ARC, certainly doesn't make one oo optimistic about the
prospects for concerted state or federal-state actions in the near future,
Furthermore, the budget deficit crises at the national level may lead the
President, as well as other natipnal leaders, to oppose any efforts on the
part af state government officials to obtain a "fair share” of the oil and
gas revenucs involved in an extended territorial sca.

But the President won't be president forever, and, as we have seen, inte-
rest and support for regional governments varies with time!

T¥or background information on this issue, sce Robert W. Knechi and William
E Westermeyer, "Slate vs. National Interest in an Expanded Terviforial Sea,"
Coastal Zone Management Journal, Vol. XU, No. 4 (1984).

2For an overview of this subject, see Daniel | Elazar, et. al., eds, Cooperation
and Conflict: Readings in American Federalism, (ltasea: F.E. Peacock Pub-
liskers, Inc., 1969).

3tieten Ingram, “Policy Implementation Through Bargaining: The Case of
‘Federal-Grants-in-Aid,’ " Public Policy, Vol. XXV, No. 4 (1977}, pp. 439-526.

ipavid B. Walker, "A New Intergovernmental  System in  1977," Publius,
(Winter 1978), pp. 101-116; Walter D. Broadnax, "The New Federalism: Hazards
for State and Local Government,” Policy Studies Review, Vol 1, No. 2 (1981}, pp.
231-235.

IWilliam M. Stewert, “Metaphors, Models, and the Development of Federal
Theory,* Publius, Vol. X1 (Spring 1982} pp. 5-24.

SThe following discussion of interstate compacts and regional organizations
draws heavily wpon: Paris N. Glendering and Mavis Mann Reeves, Pragmatic
Federalism: An  Intergovernmental View of American Government, 2nd
ed, (Pacific Palisades: Palisades Publishers, 1984), especially Chapter 7, and Deil
S. Wright, Understanding Intergovemmental Relations, 2nd od, (Monterey:
Brooks{Cole Publishing Compary, 1982}, especially Chapter 10.

7Comptroﬂer General of the United States, Federal-Interstate Compact
Commissions: Useful Mechanisms for Planning and Managing River
Basin  Operations, CED-81-34, (Washington, D.C.. General Accounting Office,
Feb. 20,1981).

8148 .5, 503 (1893).

Ieldon V. Baron, Interstate Compacts in the Political Process, (Chapel
Hill: University of North Carglina Press, 19671,

10Fize of the Title V agencies (Ozarks, Four Comers, Great Lakes, New England
and Southwest Border) were incorporated as council of governors, or mnon-profit
organizations. The Coastal Plains agency merged with the Southern Growth
Policies Board, while the remaining two (Old West and Pacific Northwest) were in
transition at last information. Three Title I river basin commissions (Missouri,
Ohio and Upper Mississippi) were incorporated as non-profit corperations, while
a third (Great [akes Basin) uwms merged with Grest Lakes Commission.
Responsibilities of the New England Commission were assumed by the New
England Governors Conference, while the Pacific Northwest Commission ceased
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to exist. See: Bruce McDowell, glonal  Organizations Iang (n," Intergovern-
mental Perspective, Vol. 18, No. 4/Vol. 9, No. T (Winter 1983), r. 15

TMarian E. Ridgeway, Interstate Compacts: A Question of Federalism,
{Carbondule: Southern Hiinois University Press, 1971).

T2john W.C. Kokr, "The Tiidden Danger of These Bills: Interstate Compuacts,”
The Pennsylvania Crier, Vol 8, No. 2 (1573).

13 Timothy |. Conlan, "Federalism and Competing Values in the Reagan  Admin.
istration,” paper presented at 1983 Annual Mecting of the American Politicul  Sci.
ence Asseciation, Washington, D.C.
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Going to Court for the States:
What the States Might Expect

from a 12-Mile Territorial Sea
by John Briscoe*

You will note that the title of my little apres-chicken talk contains the
obligatory colon. Unsurprisingly, it is at neither end, but in the middle of
the title. It is the second part of the title to which I wish to give my great-
er attention. {If you wish, you may give yours to the first part and thercby
ignore what I am about fo say.} For the second part states the question put
to me several months ago by your distinguished chairman, Dr. King, when
he called me. He asked, "Distinguished Dr. Briscoe (we speak to cach
other that way), what might the states expect were the United States to
proclaim a 12-mile territorial sca?”

"Nothing," | replied.

To which he said, "Then you don't get to come to my conference.”

I thereupon rejoined, "...Nothing—if we states do nothing. l.et me think
about it."” And so T have.

Jon Charney has writlen that the United States "most certainly will,"
in time, adopt a system of straight baselines.] Likewise, those who had a
hand in composing The President's Exclusive Economic Zone Proclamation
in 1983 (and in composing its explanation of it for the 1.CJ. [International
Court of Justice] in 1984) have stated that those documents evince our full
acceptance of the claims of other nations to a 12-mile territorial sea? ls it
then just as "sur¢” that we will adopt a 12-mile territorial sca? 1 think I
know. As Reginald Arkell wrote in 1916:

Actual evidence | have none,

But my aunt’s charwornan’s sister s son
Heard a policeman, on his beal,

Say toa housemaid on Downing Street,
That he had a brother, who had a friend,
Who knew when the war was going fo end.3

Nevertheless, I will refrain from discussing whether the United States
will adopt a 12-mile territorial sca; others are better prognosticators than
L. Rather, I will address the consequences if it should.

To put the subject into perspective, we should consider its ethical and
cosmological overtones. But they are singularly uninteresting, compared to
its financial overtones. To take the Quter Continental Shelf alone (which
now means the Exclusive Economic Zone), the government expects revenues

*Attorney, Washburn & Kemp, San Francisco, California
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in 1985 of $6 billion and in 1986 of $8 billion.4 After income taxes, these
monies are the second largest source of federal revenues. So the financial
consequences are manifest.

[am told [ am to presuppose that the US. presently holds to a three-
mile territorial sea, so that a proclamation of a 12-mile territorial sea
would represent an extension of our territorial sea. I'm told we've held to a
three-mile territorial sea since the time of Thomas Jefterson. Well, I'm
not sure he would agree. In 1782 we were asserting nine miles as a reason-
able territorial sea breadth” In 1793 tp be sure, we declared a threemile
territorial sca for neutrality purposes® but several months later, on No-
vember 8, 1793, Jefferson wrote both the Spanish and French ministers to
the United States that the United States was entitled to "as broad a
margin ... as any nation,” and reserved "the ultimate extent of the {terri-
torial sca) for futurc dcliberations.”” He later explained that we had
been forced to accept three miles, and, in 1805, suggested that the Gulf
Streamn would be a good ouler limit.

But [ will take it, as T must, that we have always held to a three-mile
territorial sea. That certainly, though, must have come as a surprise to
Spain in the i860's, when we complained of her claim to a six-mile ter-
ritorial sea off Cuba. In reply to a letter from Secretary of State Seward,
Spanish Minister Tassara wrote on December 30, 1862, that the United
States’ claim to a "much more extensive" territorial sca claim of four
leagues was quite notorious in the international community.? Poor fellow
must have confused our customs, neutrality, fiscal, immigration and navi-
gation jurisdiction for a territorial sea.

I will, nevertheless, accept the idea that we have always had but a
three-mile territorial sea. At the very least, though, it cannot be said
that we have been like Caesar's wife in our adherence to a three-mile mar-
gin. During World War Il we declared defense zones of several hundred
mites!C; in 1945 we broke with the rest of the world and proclaimed sover-
cignty over the continental shelf!l; in 1958 and 1960 we sought inter-
national agreement on a six-mile territorial sealZ; in 1970 we proposed a
12-mile territorial sca13; and in 1976 we declared a 200-mile exclusive
fisherics zone,14 at a time when the International Court of Justice had just
recently su%%csted that 12 miles was the maximum permitted breadth for
such a zone.

And today, of course, we have a 200-mile Exclusive Economic Zone.16
But 1 will take it that we have a threc-mile territorial sea.

To consider how the states might fare with a 12-mile territorial sea, we
should consider what they presently have. Contrary to a common rmis-
apprehension, the rights of the states are not co-extensive with the terri-
torial sea. That is, an extension of the termitorial sea from three to 12
miles would not automatically work an extension of stgtes' rights. And
what are those states' rights? We can talk1 7ab0ut the right to regulate
water pollution under the Clean Water Act,'’ to regulate fisheries under
the Magnuson Act,}8 and to demand consistency under the Coastal Zone
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Management Act.19 But so far as ‘lhe terriloriai sea is concerned, the
slates’ rights that have, gCOS"aPh‘m“Y SF_‘Cak“'"g; received  the most
play in the Supreme Court are the property rights in the submerged lands
off their coasts. Under the Submerged Lands Act of 1953,20 coastal states
own the resources of the seabed and subsoil off their coasts to a distance of
three miles from the coast line {in the cases of Texas and Florida's Gulf
Coast, to a distance of pine nautical miles). Those limits are found in sec-
tions 2(a) and 2(b) of the Submerged Lands Act, and there is no provision
far an extension of state jurisdiction should the United States proclaim a
12-mile territorial sca. o

Again, in considering what a 12-mile territorial sea might portend for
the states, it may be useful to consider how easy it was for the states to get
what they got. The cffort to confirm the states"titles to the offshore sub-
merged lands began as carly as 1937. [t was during this period, legend has
it, that the great and long-lived Secretary of the interior Harold Ickes,
depressed over the unruliness of the states, penned these words:

It little profits an idle king,

By this still hearth, among these barren crags,
Match’d with an aged wife, | mete and dole
Unequal laws unto a savage race,

That hoard, and slecp and feed, and know not mme. 22

So disgusted was he that he later prevailed on President Truman to veto
a congressional quitclaim resolution in 1946, and, acting through his
shadc, another version of a Submerged Lands Actin 1952.23

It was not until 1953 that President Dwight Eisenhower, having
campaigned on a pledge to sign a submerged-lands bill into law, did so.
And cver after, as you undoubtedly know, the Supreme Court has engaged
in a systematic conspiracy with the federal government to take back what
Congress had sought to give the states.

Notwithstanding the Supreme Court's efforts, where do the coastal
states stand today? So far as the revenues are concerned, they have their
submerged-lands grants; what else?

Way back in 1972, when it passed that much-heralded experiment in
federalism, the Coastal Zone Management Act, Congress concocted the
Coastal Encrgy Impact Program, for the purpose of compensating the
coastal states for "impacts’ it suffered from federal offshore activities,
such as oil production. That program is moribund and so there’s not much
use talking about it. '

"8(g)" is the hot topic today, and 1 think a review of that issue makes it
all the more clear that, considering their submerged lands grants, the
coastal states are not about to secure any great sympathy in Congress for a
piece of an expanded territorial sea, 24

"8(g)" is the section of the Outer Continental Shelf Lands Act, i as
amended in 1978, that provides that a coastal state shall receive a fair
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and equitable” share of bonuses, royalties and other revenues from OCS
leases within three miles of a state's scaward boundary--the so-called
"8(g) zonec." The section has no other criterion, and so virtually invites liti-
gation. Since 1978, while there have been negotiations with California,
Alaska, Alabama, Mississippi and Florida, thcre has been litigation be-
tween the federal government and Texas, and between the federal govern-
ment and Louisiana. In the escrowed accounts now are $6 billion; $1.5 bil-
lion alone is from leases offshore California 25

As Mary Ellen Lecper reported carlicr, Louisiana brought suit in 1979,
followed shortly by Texas. In 1984 the Texas federal district court entered
judgment in favor of Texas for 50 percent of the bonuses plus interest. The
Louisiana federal court short] y followed suit.26

Thercafter, the Department of the Interior offered all the coastal
states 16 and two-thirds percent of all escrowed bonuses, rents and inte-
rest. (California would have reccived, for example, $216.8 million from
this offer; royaltics were excluded. )27

The governors demanded 50 pereent, and early this year, Rep. John
Brcaux, D.-La., introduced legislation that would have given the states
what they wanted.28 (Fifty percent is what the states receive as their
portion of onshore federal mineral leases, as of 1976.)29 Thereafter, all of
the affected coastal states, excluding California, offered to compromise
their claims at 37.5 percent.3

At present, a House and Senate 8(g) bill that would cach give the states
27 percent have passed their respective chambers, and are awaiting the
sclection of conferees to iron out the differences.31 T am told that the bills
have a good chance of being compromised and signed into law, notwith-
standing the gathering momentum for a bill to eliminate the federal
deficit by 1991; the 8(g) bills, you see, would distribute as much as $12 bil-
lion to the states by 1990.

Given how difficult it was for the Coastal states to get their paltry
little Submerged Lands Act grants, and given how jealously the interior
states will regard the 8(g) funds and the proposed 27 percent compromise,
who in his right mind thinks the coastal states will gain, as by an exten-
sion of their submerged-lands grants, from a proclamation of a 12-mile ter-
ritorial sea? Qualifications aside, I do.

The impetus will come principally, however, not so much from an ex-
tended territorial sea, as Dave Colson suggested, as from the new 200-mile
EEZ. Or, the 200-mile OCS, as the Department of Interior decreed last
May. Or, the 350-mile OCS. (I mention 350 miles only because Chile has
recently declared a 350-mile continental shelf, our State Department has
nhot, to my knowledge, objected, and our Department of Interior is muiling
legislation that would provide for an outer limit of the continental shelf
that may extend as far as 350 miles.) Three hundred and fifty miles is
heady stuff. Let's stick to 200 miles. In the Chamber-of-Commerce rhetor-
ic of the Department of Interior, the United States' 200-mile EEZ com-
prises an arca 170 percent the size of the total land arca of the United
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32 One observer has questioned whether the
ve intended the federal government to own and
“outside the territory of the United States,” of

States and its territories.
founding fathers could bha
operate an area of land,

such a size. o
1 said that the impetus will come principally from the EEZ, and not

from a 12-mile territorial sea. If so, given that the FEZ Proclamation is
three years old, why have we not yet heard from the states—-heard of
theit proposals for a sequel to the Submerged Lands Act? Certam_ly the
Coastal States Organization, with the very able intellectual guidance
and encrgy of Bob Knecht, has been studying, and assaying, the situation
for the coastal states, but no serious legislative proposal has emerged. [ be-
lieve that, until the ball game has been appreciably changed from what
it was prior to 1983, a true "seaweed rebellion” will not cealesce. That is,
until there are new discoveries within the EEZ of hydrocarbons in banks
and undersea platcaus previously thought to have been beyond the us
continental shelf; or until substantial deposits of gold are found therc; or
{perhaps the likelicst scenario) until commercially exploitable deposits
of cobalt arc found and Zaire has a revolution—-that is, until there is much
new money to be had from the EEZ—the present situation will abide, and
any movement to extend the Submerged Lands Act will not galvanize. The
EEZ Proclamation was, by itself, not enough, and a declaration of a 12-
mile territorial sea will not be either.

So for now I suggest you mill about in the corridors and anterooms of the
American ocean-politics scene. But reserve yourself a seat in the gallery
for what will be a delightfully blustery chapter in American federalism,
when one of these precipitating events occurs. There will be cascades of
states-rights rhetoric on one hand, and, on the other, effusions of non-sequi-
turian tracts on the need for federal control of offshore arcas, and of the
greed of the coastal states. And in the end, the states, as is only just, will
prevail, for {in the words of the poet)

Though much is taken, nuch abides; and th’

We sire not now that strength which in old days
Mouved earth and heaven, that which we are, we are,—
One equal temper of heroic hearts,

Made weak by time and fate, but strong in will

To strive, to seek, to find, and not to yie!d.33

YCharney, The Offshore Jurisdiction of the States of the United States and the
Provinces of Canada, in The Law of the Sea and Ocean Industry: New Oppor-
tunities and Restraints, Law of the Sea Institute (1984), p. 426, 432. Professor
Charney was, for @ number of years, a trial attorney in the Justice Department,
concentrating on the submerged lands litigation. He was also an original member
of the Baselines Commiltee.

20ceans Policy Statement, 1 Public Papers of the President - Romaid Reagan,
1983, p. 378, March 10, 1983. Statement of United States Agent Dawis Rokinson fo
the International Court of Justice, May 9, 1984, in the case between the Uniled
States and Canadi concerning the Gulf of Maine,
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An Extended Territorial Sea:
Red Herring, or New Spark
for Federalism?

by G. Thomas Koester®

As a practicing attorney, primarily a litigator, I rarely have the OPPOE
ity to come to conferences of this type and step back from the issues and
the facts that are being addressed in a particular case—i.c., to get a broad-
er perspective of the context in which issues in litigation anse- 1 ﬂPPC;'e'
ciate this opportunity to take that step back and ook at the broader
tapestry. .

I must confess to some apprehension, however, in that I am not accus-
tomed to addressing a group of such distinguished schotars who focus on
policy matters as a matter of course. It isa far ery from appearing in court.

1 feel, in fact, rather like the Texas A&M University Aggie "cheecha—
ko'l who went for a sail with an old sourdough and an Eskimo whaling
captain. As they were traveling offshore in their umiak, or skin boat, the
umiak sprang a leak. As a big storm was coming up, the sourdough and the
whaling captain looked at each other, jumped out of the boat, and
appeared to just skip across the water. The poor Aggie cheechako had no
idea what was going on, but he felt, if it was good enough for the sout-
dough and the whaling captain, it was probably good encugh for him, t00.
S0 he jumped out and immediately started floundering in the water-at
which point the sourdough tumed to the whaling captain and said, "De
you think we should tell him where the rocks are?”

In that light, if 1 appear to be missing the rocks, perhaps some of you
that are more experienced at this can point them out to me. In fact, given
that 1 was originally scheduled to speak for an hour and 45 minutes, I
would urge that you interrupt with any comments or questions you may
have and bring them forward at the time they arise.

My basic assignment was to come unprepared rather than have a pre-
pared paper; listen to the several presentations and extract certain
kemnels, ideas and thoughts from them; weave them into a broader fabric;
pull together some thoughts for the future; and, where possible, relate in
an anecdotal fashion some of Alaska's experiences that illustrate points
made by other speakers.

Upon accepting this assignment, | found that | had volunteered to go
where no one else would. It may be symptomatic that Alaskans rush in
where even Aggies fear to tread. To carry my analogy of the Aggie chee-
chako, the sourdough and the Eskimo whaling captain one step further, 1
may even have trouble finding the mainland once | get there.

*Assistant Auormy Gmmd, Shate ofAIa.eka
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Before [ begin, however, a5 Alaskans a]ways do, I‘ would like to brag a
little bit (or bore you, depending on your point of view) with a few facts
about Alaska that make clear thal Alaska hag at least as great an inte.
rest in the subject malter g{ this confcrgncc——r.q., what, if anything, the
states may expect to gain if the territorial sea is extended from three 1o
12 miles—-as any other state. ‘

Alaska is the largest pcn:psula on the North American continent. From
cast to west it spans 2,400 miles; Irom rorth to south, 1,400 miles. When it
is overlayed on the continqntal Uq:tc_d States, Squthcast Alaska touches
Florida, the tip of the Aleutian (;ham 1s on San Dicpo in Califor- nia, and
Barrow, Alaska, is on the Canadian border. That may give you a sense, at
lcast, of the geographic scope of our state. It is bounded by two oceans, the
Pacific on the south and the Arctic on the north, and two scas, the Bering
and Chukchi on the west. Its coastline comes close to equaling the coast.
line of the rest of the 48 contiguous United States. Its marine shoreline,
because of the numerous islands, totals 33,904 miles. The continental shelf
offshore Alaska totals 830,000 square miles and, according to the Depart-
ment of Interior, constitutes 74 percent of the nation's continental shelf,
Because of a lack of other means of transportation, approximately 75 per-
cent of Alaska's population lives within 10 miles of the coastline In
bricf, coastal issues have a dramatic impact on Alaska, and Alaska is ox-
tremely interested in any developments that occur in the coastal zone,

In terms of looking at points that have been brought out at this confer-
ence, it is important to identify the purposes for which maritime delimita-
tion exists. Two were identified earlier. The first was a governmental or
regulatory interest; the second was a proprietary interest.

[ think that there really are three, and in a perfectly rational world
cach is independent. There are the two mentioned; the third is maritime
delimination for purposes of international relations—-in effect, determin-
ing international rights of navigation.

In intemational relations, distinctions are made between three types of
water areas: (1) inland waters, where a nation has plenary control over
maritime transit; (2} the territorial sea, where there is a right of innocent
passage for forcign vessels; and (3) the high seas, where there arc rela-
tively unfettered navigational rights for vessels of all nations, and all na-
tions also have the freedom of overflight, the right to lay submarine
cablesand soon.

I would like to address the three in reverse order. The first aspect [
would like to address relates to the United States' international rela-
tions. In this area, international relations, the statcs really have no par-
ticular interest that is independent from that of the nation as a whole. In
that sense, I agree with Tom Clingan's comment that international devel-
opments, or developments in international law with respect to these inter-
national maritime regimes, are not inherently of interest to states and do
not have any inherent effect on states’ rights. They simply are not rele-
vant either to the distribution of property between the states and the fed-
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cral government or to the allocation of jurisdiction-the regulatory regime--
between the states and the federal government.

The second purpase for maritime delimitation, though-the allocation
of governmental or regulatory jurisdiction-is one where the states and the
federal government are constantly at odds. However, 1 agree with the
several speakers who pointed out that this is not a particularly difficult
arca, in comparison to property fghts, for the states and the foderal
government ta reach some type of accommodation. Many times, where
Congress allocates jurisdiclion to the states, there simply is a reluctance on
the part of federal officials to part with their jurisdiction. On the other
hand, if jurisdiction resides in the federal poverament, the states feel that
they have been left out of the decision-making process.

In most instances, the states and the federal government can reach rela-
tive accommodation in terms of dealing with one another. Milnar Ball
pointed to the federal outer continental shelf (OCS) leasing program as

rhaps a model of federalism the way it is supposed to work-an imper-
fect model, to be sure, but an accurate depiction of the OCS leasing pro-

am.

¥ The Alaska experience with federal OCS leasing has shown that it
can generaily be accommodated with Alaska's onshore interests, primar-
ily environmental pratection. Even though Alaska has 74 percent of the
nation's outer continental shelf and there have been 12 OCS lease sales off-
shore Alaska, we have litigated over only one of those. That was the first
sale in 1975 in the Gulf of Alaska? That lawsuit may have been brought
more from fear of the unknown than a reasoned determination that
offshore oit and gas development, without question, would destroy the en-
vironment and litigation therefore was absolutely essential. The suit was
unsuccessful, the sale was held, and no oil was discovered.

Since then, we have been able to work with the Department of the
Interior to add stipulations to the federal OCS leases that have accommo-
dated Alaska's coastal interests in seeking to protect the environment and
preserve the lifestyle that we enjoy. One example of a stipulation that we
were able to obtain through negotiation with the federal government, and
the Department of the Interior in particular, was a scasonal drilling re-
striction on OCS leases in the Beaufort Sca. The eil companies who bid suc-
cessfully on the leases were precluded, as a contract term in their leascs,
from drilling in the Beaufort Sea during the period that the bowhead
whale migrated through the leased area. Since the bowhead whale is an
endangered species, this satisfied the Endangered Species Act mandate
that the Department of the Interior “ensure that any action ... is not like-
ly to jeopardize the continued existence of any endangered specics.™ It
also served, in large part, to protect the Inupiat culture that is so depen-
dent on a subsistence lifestyle, and particularly dependent on the bow-
head whale when it passes through the area.

If a measure of success of federalism is whether an indigenous popula-
tion like the Inupiat can retain their cultural lifestyle, this is one area
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in which the evidence to date is that the process leading to the OCS lease
sales in the Beaufort Sca was successful. The Inupiats still engage in their
whaling aclivity and are a very viable people, although necessarily 4
dynamic people in adjusting to inevitable change.” . _

Two court cases were mentioned that are 'parliculgr]y distressing to us,
One is Secretary of the Interior v. Caliform_a, whl?gh held that there g
no coastal 2one management consistency requircment” for OCS lease sales,
although there may be such a requirement fé)r subsequent drilling plans.
The second case is the Thresher Shark casc, mentioned by Tim l(ceney,
where Exxon refused to accept a scasonal drilling ms_trict?on for drilling
offshare California during the period when California fishermen were
harvesting thresher shark. ‘ _

Those two cases are particularly distressing to Alagka because the
federal government and privatc parties secking to exploit the outer con-
tinental shelf now have less incentive for negotiating with the states;
they reduce the leverage states have in those negotiations. The fact that
we could argue, during negotiations, that the coasTal ZOne Management con-
sistency provisions applied to foderal OCS leasing gave us considerable
leverage in terms of dealing with the Department of the Interior. The
threat of litigation was enough to make Interior listen to our concerns and
seriously consider-and  ultimately adopt-stipulations that we found
appropriate.

That may not be the case in the future, although hopcfully we have
developed the kind of atmosphere where meaningful negotiations stilt
can go on. However, most negotiators realize that you necd to have some
type of leverage in order to have an adequate bargaining position, and
those two cases clearly reduce the leverage that the states have.

Another example of negotiation leading to compromise and accom-
modation in regulatory matters is in the fisheries area. A significant
example from the Alaska experience is the Tacific Salmon Treaty.? The
basic issue leading up to the Pacific Salmon Treaty was the allocation of
saimon between United States fishermen and Canadian fishermen. The
actual situation, however, made it more complex than a simple allocation
between two groups of fishermen. Salmon spawn in both Washington and
Oregon,; they also spawn in Canada and in Alaska. Once they come out of
the freshwater streams into the ocean, they migrate for the most part fo
the north. Washington and Oregon salmon pass through Canadian waters,
pass through Alaskan waters, go into the high scas, then return by coming
back the same way, migrating back toward the south. They come through
Alaska first, so the first interception of returning salmon is in Alaska;
then they pass through Canada and more are intercepted there; finally,
they cross the United States/Canada border into Washington and Oregon.

Once they are in Washington and Oregon, as many of you know, they
are subject to a further allocation between Indian and non-Indian fisher-
men under a series of court decisions—known as the "Boldt decisions™ "~
construing a number of Indian treaties. Under those decisions, Northwest
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Indian tribes are entitled to 50 percent of the salmon that return to Wash-
ington and Oregon watcrs.

The Indians also claimed, because of their treaty rights to fish and the
depleted condition of the Washington and Oregon salmon runs, that the
United States was under an affirmative obligation to limit the catch in
Alaska to enable more salmoen to retum to the Washington and Oregon
fisheries. The difficulty was that mest salmon that arc not caught in
Alaska are caught in Canada, before they get back to Washington and
Oregon. As a result, Alaska fishermen were looking at the elimination of
an Alaskan fishery that would not result in any significant benefil to
cither the Indians or the non-Indian fishermen in Washington and Oregon.

The problem, then, was to allocate first between the United States and
Canada. Once that allocation was made, a second allocation would have
to be made between Alaska and Washington and Oregon. Once that second
allocation was made, then a third allocation between the Indian and non-
Indian fishermen in Washington and Oregon would be required. Finally,
all of these parties-the Canadians, the Alaskans, the non-Indians and
the Indians in Washington and Oregon-had to be satisfied with the mech-
anisrm chosen to make these allocations.

The solution was an International Pacific Salmon Commission, com-
posed of representatives from both the United States and Canada, to
make the initial allocation between those two countries. The federal legis-
lation implementing the treaty provides that the United States shall be
represented on the Commission by four commissioners, including one repre-
sentative from Alaska, one representing both Washington and Oregon, one
from the Indian tribes, and a non-voting representative of the federal gov-
emment.!]

The negotiating position taken by the United States’ commissioners go-
ing into allocation talks with Canada must be unanimous.!2 As an incen-
tive for the three voling commissioners to reach unanimity, a scparate
agreement embodied in a court order!3 provides that no one in Alaska,
Washington or Oregon-Indian or non-Indian-may fish if unanimity is not
reached.

This may seemn a rather draconian solution, but it ensures that the
three voting commissioners reach agreement and move forward to nego-
Hate with the Canadians. | understand from Dave Colson that it seems to
be working. In fact, he was quite gratified that the implementation, at
least so far, has not required the State Department to take a primary role.
The states and tribes in effect said: "These are west coast fisheries, we
understand what is going on here, 50 let us deal with it." According to
Dave, this is just fine with the federal government. This is another
cxample of where a very thomy regulatory jurisdiction problem—one with
significant international aspects-was dealt with through negotiation and
accommodation.

Another example from the Alaska experience is the working relation-
ship that has developed between the North Pacific Fisheries Manage-
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ment Councill? and the Alaska Board of Fisheries. For sorme time
those two agencies have been meeting in joint ses_;sion wilh the goal n;
developing regulations in both the state’s three-mile zone and the adja-
cent 197-mile fishery conservation zone. This makes for simpler Manage-
ment, more rational management, and more consistent enforcement. [ this
respect, Alaska’s expericnce has heen a much better experience than the
one that Charlic McCoy described in Florida, where regulations are differ-
ent between stafe waters and the fishery conservation zone and significant
conflict has resulted.

I am compelled to make a brief side comment here. Mike Reed asserted
vesterday that Alaska even has the “temmerity” to enforce its regulations
on non-resident fishermen in the fishery conservation zone. [ would simply
note that there has been no attempt by the federal government to preempt
Alaska rcgulation in the fishery conservation zone, even though the
FCMA permits it to do so where state regulation would adversely aflect a
fishery management plan developed undcr the FCMA.13 Alaska docs regu-
late, and will continue to regulate, where there is no federal prohibition
because, as we all know, aquatic resources simply do not respect arbitrary
three-mile lines. The effects of overfishing are felt on both sides of such
artificial boundaries.

The third purpose for maritime delimitation is proprietary, the draw-
ing of specific boundaries to determine who owns the resources of the
oceans and the underlying submerged lands. Alaska's experience in this
third area unquestionably is the least salisfying. In a nutshell, there is
little if any compromise possible once you begin talking about property.
This is true whether you have a very nationalistic government {(as maost
Alaskans characterized Jimmy Carter's administration) or a states
rights/federalist approach that (conceptually, at least) the Reagan ad-
ministration claims to represent. Once you begin talking about property,
principles go out the window.

The best examples here are the Submerged Lands Act cases, and |
would like to talk briefly about the case in which I am involved later. Be-
fore doing s0, however, I would like to relate some more Alaskan history.

At statehood, 99 percent of the State of Alaska was owned by the
federal government. Less than 1 percent of the land was in private owner-
ship. "To alter the present distorted land ownership pattern in Alaska
under which the Federal Government owns 99 percent of the totat area,"16
Congress gave Alaska the right to select more than 104 million acres of
the approximately 350 million acres that comprise the State of Alaska.l”
This differed dramatically from carlier grants to western public land
states, where the states were given sections 16 and 36 specifically in trust
for certain purposes. In Alaska, Congress gave the state the right to sclect
the 104 million acres that it desired to ensure that Alaska got econom-
ically valuable lands. Moreover, to ensure that Alaska used these lands to
form a stable economy, Congress place no restrictions on Alaska's use of the
lands granted.
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Subscquently, though, before Alaska had received all of its 104 mil-
lion-acre entitlernent, the foderal government withdrew apprmimatvly
170 million acres of Alaska in withdrawals and reservations™ to satisfy
native claims of abonginal title and for federal conservation system units--
parks, wildtife refuges, national monuments and 5o on. As a result of these
actions by the federal executive branch, more than hall the state was in
federal withdrawals and reservations, leaving, very little land available
for Alaska to select as Congress had contemplated in the Alaska State-
hoed Act.

Alaska vicwed this, and many would say properly, as a direct threat
to Alaska's Statehood Entitierment. Alaska folt compelled to sue, 19 2 law-
suit that finally was settled with passage of the Alaska National Inte-
rest Lands Conservation Act20 (ANILCA) in 1980, ANILCA confirmed
Alaska’s might to 14 million acres, confirmed the natives’ nght to 44 mil-
lion acres to satisfy their aborginal title claims, and placed approximate-
ly 100 million acres in federal conservation system units-parks, wildlife
refuges and national monuments.

Another example of where principle has given way to proprictary
interest is in the navigability arca. | belicve Mike Reed mentioned that,
under an 1845 case,2! the United States holds the title to the submerged
lands underlying paviagable waters in a territory in trust for any future
state or states that are created out of that territory. The states succeed
automatically to that title as an incident of statchood. In effect, it is a
state’s constitutional right.

The United States has consistently contested Alaska's right to owner-
ship of these submerged lands underlying navigable waters on several
grounds. First, the United States consistently has argued that, as a factual
matier, the water body at issue is not navigable. They have taken a very,
very narrow construction or definition of the term "navigability." More-
over, in any arca that was withdrawn or reserved by the federal govern-
ment, the United States consistently has taken the position that the with-
drawal or reservation withheld the submerged lands underlying the navi-
gable water body from state ownership, Even though Congress specifically
found that many of these pre-statehood withdrawals and reservations
were unnecessary,22 the United States consistently argues that they de-
feated Alaska's constitutional right to be admitted to the Union on an
equal footing with its sister states. The point is that both the "nation-
alistic® Carter administration and the "pro-states’ rights” Reagan admin-
istration have made the same arguments. In other words, political prin-
ciples lose force when property interests are at stake.

In this context, 1 appreciated Larry Schmidt's cormnment that the De-
partment of Interior is still recovering from the “Watt era,” when state
and federal relations were at an all-time low. This is indicative that prin-
ciples—specifically, Mr. Watt's principles, prior to becoming Secretary of
the Interior, with respect to lands in the west-were essentially forgotten
once he became the quasi-landowner as Secretary of the Interior. It is also
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noteworthy that Rex Lee, credited by many as the author of the Sape-
brush Rebellion, certainly was not in the forefront of efforts to secure pab-
lic lands for the western states when he became Selicitor General in the
Justice Department. .

What we find, then, is that there are three theoretically unrclated
purposes for delimiting maritime zones: (1) forcign relations, where the
states do not have great concerns; (2) the allocation of regulatory or gov-
emmental jurisdiction, where there may be tension between the states and
the federal government because of their competing Interests—for example,
environmental protection versus encrgy development-but solutions may bo
reached through accommodation and negotiation; and (3) proprictary or
property disputes, where compromise is difficult if not impossible and
most solutions are reached through cither litigation or legislation, almost
never a wholly satisfactory approach since ultimately one side feels it
won and the other side foels it lost.

Nonectheless, these three regimes are theoretically separate, so theo-
retically the debate over the extension of the territontal sea from three to
12 miles is purely a forcign policy matter. That is, in terms of freedom of
navigation and maritime transit rights, such an cxtension would implicate
no state interests. Several people have made that comment during the Con-
ference, and [agree with it

The difficulty is that, as a practical matter, territorial sea delimita-
tion has been linked to both regulatory jurisdiction and property division,
Here, I must indulge Alaska's view of history.

As was noted earlier, the United States and the states historically
agreed that the submerged lands within the territorial sea were subject to
the equal footing doctrine of the Pollard’s Lessee caseZd whereby states
gain ownership, as an incident of statchood, of the submerged lands under-
lying navigable waters within their boundaries. However, in 1945, the
United States changed its mind-you may recall Mr. Reed's comment that
the United States changed its mind “as it is wont to do"-which, perhaps,
should have alerted states to the difficulties they would encounter later.

Somewhat incredibly to most scholars who have studied it, and cer-
tainly Milner Ball and Tom Clingan intimated that they felt this way,
the United States was successful in persuading the Supreme Court that its
new view of ownership of submerged lands was the correct one, and that
the pre-existing view that submerged lands underlying the territorial sea
belonged to the states under Pollard's Lessee was not correct. 24

The direct result was the passage in 1953 of the Submerged Lands
Act,B which undid the 1947 Supreme Court decision. In fact, the Supreme
Court in a later decision described the effect of the Submerged Lands Act
as follows: "The very purpose of the Submerged Lands Act was to undo the
effect of this court's 1947 decision in United States v. California."2 1t is
difficult to think of a clearer example of Congress stepping in to correct
what was almost universally viewed as an incorrect decision by the Su-

preme Counrt.
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The Submerged Lands Act made two independent grants to the states. 27

One was a prant conditioned on a state's previous history, which consisted
of all the submerged lands within the state's historic baundaries as those

boundaries existed at the ime the state was admitted to the Union or as
subsequently confirmed by Congress. This historic grant formed the basis
for Texas' and Florida's Gulf coast grants out to nine miles. 28

Alaska's historic boundaries are expressly defined in terms of the torri-
torial sea, s0 here we have a clear link between the territorial sca and
the property grant to Adaska. Section 2 of the Alaska Statehood Act pro-
vides that Alasha "shall consist of all the territory, together with the
territorial waters appurtenant thereto, now included in the Territory of
Alaska.” S0 Alaska's histaric boundaries are clearly linked to the territor=-
ial seat

The second grant in the Submerged Lands Act is an uncenditional grant of
the lands within three miles of the state’s coastline. "Coastline” is de—
fined in the Submerged Lands Act as “the line of ordinary low water alongg
that portion of the coast that is in direct contact_with the open sea, and
the line marking the scaward limit of intand waters.”29

Even before the Submerged Lands Act was passed, the United States
had to delimit the line marking the scaward limit of inland waters. The
federal government only owned the lands that were scaward of the line
marking the scaward limit of those inland waters. So in 1950, the United
States decided to delimit the scaward himit of inland waters in the State
of Louisiana.

For those of you who are not familiar with Louisiana's coastline, there
are a series of islands that separate Chandeleur and Breton Sounds from
the open Gulf of Mexico. The Chandeleur Islands have entrances that are
less than ten miles apart. What the United States did in 1950 to detimit
the inland waters in the State of Louisiana was to draw straight lines
between those islands. The waters that were landward, that is the waters
of Chandeleur and Breton Sounds between the islands and the maintand,
were characterized as inland waters. The United States submerged land
owncrship was determined to commence at that point and proceed sca-
ward into the Guif of Mexico.

This was a manifestation of what the Supreme Court recently charac-
terized as the “ten-mile rule” for delimiting inland waters. 30 That is, if

*[Question: Your quotation makes it sound as though it would be the ter-
ritorial sea at the time of statehood, rather than future extensions.

Answer [ think that is correct. This is what the legislative history of the
Statchood Act shows. Of course, [ will deny that if Alaska ever decides to
litigate the question, but irying to be objective, 1 think the best reading of
the legislative history of the Statehood Act is that Alaska is to consist of
the Territory of Alaska and the appurtenant territorial sea, generally
three miles in width, and subsequent extensions of the territorial sea
would not necessarily belong to Alaska without an additional Congres-
sional grant of additional property rights.]
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islands are less than ten miles apart, you conneet the islands  with
siraight lines. Landward of those lines, the waters are inland waters be-

longing to the states; scaward of those lincs, the waters are territorial

scas and high seas and (at least prior 10 the Submerged Lands Act) were
cherallyowned.31 o

This process of using islands to delimit inland waterg fror_n the territor-

jal sca began, as far as Alaska has been able to determine, in 1863, when

il rd32 recognized Spain's
Secretary of State William H. Sewa gn pa right to de-
limit its inland water jurisdiction along the keys of Cuba’s southern coast.
The waters between those islands and the mainland, Socrotary Seward
stated, were inland waters of Cuba subject to Spain's exclusive plenary con-
trot; however, the walers seaward of the islands were territorial sea as
that concept of territorial sea was beginning to emerge.™

In those early days, the controversy was over the breadth of the territor-
ial sea. It was a time when there were frequent belligerent conflicts in the
waters of the Gulf of Mexico. Ships would seck sanctuary in the territorial
sca of neutral nations or in their own nation's territorial sea, and it would
constitute an act of war for a foreign flag vessel to enter such a territorial
sca in a belligerent posture; in a nation’s territorial sea, ships of other na-
tions have only a right of “innocent passage.” There was very litle contro-
versey whether the waters behind island fringes were inland and not even
subject to rights of innocent passage; that seemed to be well-understood.

The next significant cvent was the 1903 Alaska Boundary Arbitration
between the United States and Great Britain. In that proceeding, the
United States articulated the principle that later was used to delimit
Louisiana's coastline: the political coastline is the seaward shore of the
istands in Southeast Alaska, and straight lines that connect those islands
where the islands are less than ter miles apart.

For several decades after the 1903 Alaska boundary arbitration, the
United States adhered to the ten-mile rule with minor varations. In the
Alabama and Mississippi Boundary Case, 30 the Court characterized this
practice of delimiting inland waters in these words:

Prior to its ratification of the 1958 Geneva Convention on the Territorial
Sca and Contiguous Zone on March 24, 1961, the United States had
adopted a policy of enclosing as inland waters those areas between the
mainland and offlying islands that were so closely grouped that no
entrance exceeded ten miles. This ten-mile rule represented the publicly
stated policy of the United States, at least since the time of the Alaska
boundary arbitration in 190336

We understandably take great comfort from that passage and the
Supreme Court's decision since many of Alaska's islands are less than ten
miles apart and we are very interested in gaining jurisdiction, both for reg-
ulatory purposes and for property rights, in the water areas between
Alaska's mainland and the offlying islands.

The Court focused on the United States ratification of the Convention
as representing a change in United States’ policy with respect to maritime
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delimitation. It should be noted that the Convention provides two meth-
ods for delimiting the seaward limit of inland waters, the point at which
the territorial scas begin. One method is known as "straight basclines."3”
Straight basclines arc lines that are drawn between islands to connect
them. Waters landward of the lines are deemed inland waters; scaward
of the lines, the water constitute territorial seas.38

Straight baselines under the Convention reflect a 1951 decision by the
International Court of Justice in the Anglo-Norwegian Fisheries Case.3?
Norway had connected its offlying island with straight lines and claimed
the waters landward of those islands constituted inland waters, subject to
Norway's plenary jurisdiction. British fishermen wanted to fish in those
areas, and Great Britain argued in the International Court of Justice that
they should be considered territorial seas. On a ten to two vote, the court
determined that the Norwegian approach was proper under intcrnational
law. Article 4 in the 1958 Convention sanctions the straight baseline
approach in an international treaty.

The other method of maritime delimitation is what may be called the
method of ares and circles. Under this method, the baseline for delimiting
the territorial sca consists of the physical coastline4® In other words, the
mainland generates its own maritime belt; each island also generates its
own maritime belt. Sometimes the belts overlap, but if the islands are
more than six miles from the mainland, a small pocket, or enclave, will re-
sult where there is no overlap. Under the current United States' position
in itilintcmational relations, such a pocket or enclave constitutes high
scas.

This, in our view, is a marked departure from the earlier United Statcs'
position employing the ten-mile rule to delimit inland waters. So far as
we have been able to ascertain, the first time this method--i.e., the meth-
od of arcs and circles--was discussed was in 1930 by the Dopartment of
State geographer 5. Whitmore Boggs.*2 Upon applying the method of
arcs and circles, Boggs discovered that generating maritime belts from
both the mainland and from cach island resulted in these small pockcts or
enclaves of putative high seas. Boggs characterized these areas as "objec-
tionable pockets” of high seas43 To climinate these "objectionable pock-
ets,” Boggs recommended that they simply be "assimilated” to the termi-
torial sea 4 Boggs later stated that the United States adopted his assimi-
lation and simplification proposal and cmployed it in its international
relations (with mmor vanatlons including the ten-mile rule) at least

. between 1930 and 1951.4

What is most mtcrestmg for present purposes is that the 1958 Conven-

 tion did not expressly adopt either of the approaches previously taken by

the United States (i.e., the ten-mile rule, under which islands less than

-~ ten miles apart are connected by straight lines with water areas landward
. of those lines deemed inland waters, or the “assimilation and simplifi-

cation method” in which pockets or enclaves of high seas were “assim-

' flated” to the territorial sea). Instead, under Articles 3 and 10, a nation
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may strictly apply the method of arcs and circles?6 or, as an alternative,
employ straight baselines under Article 4 to connscl islands (at lcast in
the case of Norway) as much as 40 miles or more apart.

Following the United States' ratification of the Convention in 1961, the
first Submerged Lands Act case to go before lhg Supreme Court was a dis-
pute between the United States and Califomia 48’ The United States ar-
gued that the prirciples of the 1958 Convention were irrelevant to construc-
tion of the 1953 Submerged Lands Act. In making this argument, the
United States had two goals: (1) to prevent California from taking advan-
tage of straight baselines under Article 4 of the Convention; and (2) to pre-
vent California from taking advantage of the provisions of Article 7 of
the Convention, which authorize bay-closing lines up to 24 miles in
length.4%

California argued, in part, that its coastline under the Submerged Lands
Act should be determined on the basis of straight baselines under Article 4
of the Convention. 1t is difficult to image a worse fact situation for trying
to persuade the Supreme Court that a state should be permitted to use
Article 4 straight basclines to delimit its coastline. The line California
sought to draw, in its attempt to enclose the Santa Barbara Channel as in-
tand waters, included segments of 21, 35.8, 43 and 56.8 miles.%®

The Supreme Court held that the definitions contained in the Conven-
tion would be adopted for purposes of the Submerged Lands Act>1 The
Court went on to note that the Convention authorized two methods for
determining the coastline, straight baselines and the method of arcs and
circles. Because the United States did not use straight baselines in its inter-
national relations, the Court held that California could not use straight
basclines to delimit its Submerged Lands Act grant.52

So here we have, for the first time, the Court, in effect, adopting the
United States' foreign policy position with respect to the territorial sea,
and applying it directly to the property grant under the Submerged Lands
Act to which it has no inherent connection. Following this case, however,
there is a legal connection.

This legal development must have put the United States in a bit of a
quandary. Unquestionably, the United States was aware of its earlier ten-
mile rule. However, now the Court had held that states could not use
straight baselines unless the United States used straight baselines in its in-
ternational relations. Did the ten-mile rule constitute the use of straight
baselines?

The United States very cleverly finessed this question-ie., whether its
earlier adherence to the ten-mile rule constituted the use of straight base-
lines—in the first post-California Submerged Lands Act case, that dealing
with the coastline of Lousiana®3 Here, the United States acknowledged
to the Court that it had used the ten-mile rule and that it had agreed
with Louisiana that the waters of Chandeleur and Breton Sounds, separ-
ated from the open Guif of Mexico by islands less than ten miles apart,
oonstituted inland waters for Submerged Lands Act purposes.
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However, it argued that the earlier agreement with Louisiana in that
regard was improper following the California decision because those
lands properly constituted territorial seas and high seas {not inland
“taterS}, and that the United States would be justified in claiming those
high seas arcas as its own. Finally, the United States submitted that it
magnanimously would not make that claim, even though there would be
"much justfication” for doing so, because it would not be in the public inte-
rest.>¥ One really must admire the deft way in which the United States
evaded judicial review of its change in policy.

The United States subscquently tried to convince the Court that Louis-
iana's neighbor states, Alabama and Mississippi, would have to use the
method of arcs and circles for Submerged Lands Act purposes in the vicin-
ity of Mississippi Sound, another area with fringing islands more than six
miles from the mainland where enclaves or packets of high seas would
exist under that method. However, the United States was unsuccessful in
its cffort to persuade the Court to apply a different rule to similar facts.3?
The Court recognized that, from the time of the Alaska Boundary
Arbitration 1n 1903 through at least 1961, the United States had used the
ten-mile Tule where there were fringing istands offshore and the United
States’ post-1961 change in position, following ratification of the Conven-
tion, could not serve as a basis for divesting Alabama and Mississippi of
their rights to the submerged lands underlying Mississippi Sound 56

A question posed to both Tom Clingan and Milner Ball was whether
they thought the states would prevail if there were no Submerged Lands
Act and the 1947 United States v. California case®’/ were re-litigated to-
day-i.e., would the states prevail under the equal footing doctrine or
would the United States prevail under its new position? My recollection is
that they thought the result would be the same as the 1947 California
decison in which the Court held that the United States had "paramount
rights” to the marginal area.

[ disagree. I think the Court would hold that the states own the sub-
merged lands underlying the territorial sea as historically claimed by the
United States. I base my concdlusion, first, on the Alabama and Mississippi
Boundary Case where the Supreme Court did not give effect to a change in
the United States’ position. In that case, the Court refused to permit the
United States to use its abandonment of the ten-mile rule to divest Ala-
bama and Mississippi of the submerged lands underlying Mississippi
Sound. The Court held that the United States had employed the ten-mile
rule, that Alabama's and Mississippi’s rights had vested under that rule,
and that the United States' subsequent change in position could not divest
the states of their rights.

I also think the reasoning the Court employed to resolve a case in which
Alaska was involved, a case T argued to the Court in 1981,58 would lead to
the states prevailing. The Mineral Leasing Act of 1920 contains a revenue-
sharing provision under which Alaska receives 90 percent of all federal
oil and gas lease revenues from public lands in Alaska 59 In 1964, Congress
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amended a different statute, the Wildlife Refuge Revenue Sharing Act, 50
which provides that 25 percent of all revenues from wildlife refuges go to
the local county in which the tefuge is located and 75 percent of the reven-
ues go to the federal government. The 1964 amendment added "minerals”
to the list of revenue sources subject to this distribution formula.

In 1975, the Solicitor of the Department of the Interior concluded that
the 1964 addition of the word “minerals” to the list of revenue sources
subject to the 25-75 split between counties and the federal government effec-
tively stripped Alaska of its 90 percent entitiement under the Mineral
Leasing Act. In the litigation that ensued, we pointed out that the
Department of the Interior had, in the 11 years since the 1964 amendment,
not changed its pre-1964 administrative practice of sharing with Alaska
90 percent of all federal mineral revenues from wildlife refuges in Alaska.
The Supreme Court agreed with us that the 1975 change in interpretation
was not sufficient to change our entitlernent to 90 percent of the revenues.
The Court noted:

"Finally, the Department of the Intericr interpreted the amendments
when passed, and for ten years thereafter, as not altering the distribution
formula. The Department’s contemporancous construction carrics persua-
sive weight.... The Department's current interpretation, being in conflict
with its initial position, is entitled to considerably less deference, In
these cases, we find it wholly unpersuasive.’

Similarly, I think today's Court would find "unpersuasive” the United
States' change in position from its earlier view that the states owned the
submerged lands off their shores, and would go aleng with the expecta-
tions of both the states and the United States if the question arose today.

Nonetheless, in today's world, the 1965 California decision makes the
United States' territorial sea delimitations in its international relations
relevant to the delimitations of state-owned submerged lands under the
Submerged Lands Act-i.e., it makes the United States’ maritime delimita-
tions in international relations relevant to maritime delimitations for
propretary purposes. In addition, there are at least 17 federal statutes
that allocate regulatory or governmental jurisdiction on the same basis
that boundarics are drawn for Submerged Lands Act proprietary rights.62
As a result, all three of the purposes for which maritime delimitation
may be necessary-i.e., international relations, proprietary allocation of re-
sources (property rights) and governmental or regulatory jurisdiction-are
linked and intertwined.

It is interesting that Dave Colson yesterday said that the states should
do what they want in terms of trying to get more jurisdiction, both pro-
prietary and regulatory, but they should not address delimitation of the
territorial sea for international relations. It is a litte late to be turning
back the clock. As a result of the Supreme Court's 1965 California decision,
maritime delimitations for all three purposes are inextricably inter-
twined. Any debate over extension of the territorial sea for purposes of
international relations is going to involve the other issues—proprietary
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rights and governmental or regulatory jurisdiction—because of this inter-
twining, In fact, that really is why we are here discussing this issue*

Mike Reed mentioned the Baselines Committee. Few people whe have
not been involved in maritime delimitation under the Submerged Lands
Act are aware of this committee. It is an interdepartmental federal agen-
cv composed of representatives from the Departments of Commerce, Inter-
ior, Justice and State. Its mission is to delimit the United States territor-
ial sea (and the 12-mile contiguous zone) on large-scale nautical charts so
that mariners can know, by positioning themselves on the chart, whether
they are within or without the territorial sea {or contiguous zong).

The Baschine Committee’s determinations are one of the few federal
activities that arc not subject to extensive public scrutiny, and there is
little public input, or at least little formalized public input. While the
Basclines Committee will entertain presentations by states and interested
parties, there certainly is not the kind of process that Milner Ball has
pointed to as representing true federalism in action with large-scale pub-
lic involvement, much opportunity for comment, and eventually to policy
being made 1n an open forum with everyone having an equal voice and
opportunity, at least at the front end, to get their views known.

One of the directions that the Basclines Committee received when it
was tormed in 1970 was that it was to use the method of arcs and circles. It
was specifically directed not to use straight baselines under Article 4 of
the Convention and, at least by inference, not to use the ten-mile rule. As a
result, all large-scale United States nautical charts show pockets and
enclaves of high scas behind fringing islands if the islands are more than
six miles from the mainland.

You will recall that these enclaves and pockets were described by form-
er State Department geographer Boggs as "objectionable."64 However, the
Baselines Commitice takes the position that, under its bureaucratic
charge, it cannot deviate from strict applicabion of the method of arcs and
circles.

In the Submerged Lands Act cases, the United States consistently has

*Question: How much of that intertwining is on the baseline of the terri-
torial sea and how much is on the territorial sea, per se?

Answer: Well, both are implicated. If the bascline is the same as the base-
line for delimiting the Submerged Lands Act grant, then the three-mile
territorial sea and the three-mile Submerged Lands Act are identical. We
have taken the position that the baseline for drawing Alaska's Sub-
merged Lands Act grant does not necessarily have to be the same as the
baseline the United States uses to delimit its territorial sea. As far as we
are concerned, if the United States warnts to use the method of arcs and cir-
cles, and usc the shore of the mainland and the shore of each island as
part of the baseline for delimiting its territorial sea, it is perfectly free to
do so. However, Alaska's Submerged Lands Act grant should be delimited
on the basis of the ten-mile rule, which was the method used by the

United States at the time Alaska was admitted to the Union.83]
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argued since the Baselines Committee was formed that, because the Base-
lines Commitlee charts represent the official position of the United
States under the Convention, the Court should simply adopt the lincs
shown on the charts as the maritime boundaries of the Submerged Lands
Act grants to the states under the 1965 Califernia decision.

I should note that a major probiem that states have had in these cases
is determining the “official” position of the United States. Since the Basp-
lines Committee charls have been published, it is relativcly casy because
you can look at the charts and the position is cartographically depicted
there. At the same time, you cannot be sure that the charts represent the
"official” position of the United States unti! the United States says that
they do in a particular case because, at least initially, the charts Speci-
fically provided that they were only "provisional” and did not neces-
sarily represent the “official” position of the United States 65

Nonetheless, notwithstanding the disclaimers on the carly provisional
charts, we discovered a letter from Deputy Attorney General Richard
Klecindienst to all United States Attorneys and Assistant Attorneys Gener-
al to the effect that the Baselines Committee charts were to be taken as
the official position of the United States in any case involving a question
of United States jurisdiction.66

Earlier, the United States had drawn charts of Alaska for fisheries

purposes that used straight lines to connect the islands. Those charts also
carried a disclaimer that they did not represent the "official” position of
the United States. However, immediately upon publication, federal offi-
cials charged with fisheries enforcement began using them for that pur-
pose.
The difficulty is that this inconsistency on the part of the United States
puts the several states and other parties in a position similar to that in
which Alice found herself, in conversation with Humpty Dumpty, in
Lewis Carroll's Through the Looking Glass: “When I use a word,” Humpty
Dumpty said, in a rather scornful tone, ‘it means just what I choose it to
mean--neither more nor less, 68

It certainly puts states at a significant disadvantage, since the states
have the burden in Submerged Lands Act cases of presenting historic cvi-
dence that makes “clear beyond doubt®® that the official” United
States’ position really was different than what the United States asserts
it was in the litigation. In this respect, we filed an interrogatory with the
United States, asking specifically how one might prove the "official”
United States' position in court. The response to that interrogatory was
rather revealing. In effect, the United States replied that its “official”
position can be determined from the pleadings already on file in the par-
ticular case. It all sounds suspiciously like Humpty Dumpty to us.

Dave Colson noted that if the United States had signed the Law of the
Sea Treaty, the focus in this country right now would be on how the states
could leverage Senate ratification of that treaty into additional sub-
merged lands rights. { think that is an accurate observation and undoubt-
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edly s what would have happened. However, thre Ul'ntc'(‘.lI States
did not sign the Treaty, and that is not what is happening now. nstead,
the United Slates again finessed the issue by saying, in effect, that it
would go along with the 12-mile territorial sea as long as _the_ U““‘{d
States pets transit passage rights; in that way, Senate ratification will
not be necessary.

At the same time, the states must be circumspect in terms of the strat-
egies they use in seeking to expand both their governmental orlregula*of}’
jurisdiction and their proprictary rights. One of Dave Colson's observa-
tions was that most of these questions boil down to basic greed. In that con-
text, the states are always accused of being greedy. From the federal per-
spective, the states arc always secking a piece of their pic. _ )

In the carly ycars of the Submerged Lands Act controversy, it might
have been accurate to characterize the states as being rather greedy. Au
of the Gulf of Mexico states wanted three-lcague (nine-mile) grants. Cali-
fornia wanted to use straight basclines to cnclose the Santa Barbara
Channel as inland waters. Louisiana sought to use the Coast Guard inland
water line-—-which in some places was 27 miles offshore--to scrve as the
coastline. The states of the castern seaboard wanted their Submerged
Lands Act grants determined on the basis of their historic boundaries, in
some cases as far as 60 miles offshore.

Recently, however, | think the states cannot be accused of being greedy
(although the accusation is still being made). Alabama and Mississippi
only sought a three-mile grant, measured from iines constructed under the
same ten-mile rule used to delimit Louisiana’s grant. Alaska sccks the
same result.

In the meantime, you must remember, the United States in 1945 broke
precedent with the rest of the world and, in the Truman Proclamation,”
caimed all of the resources of the outer continental shelf. Congress
ratified the Truman Proclamation in 1953 in the Quter Continental Shelf
Lands Act”! The 1976 Magnuson Fishery Conservation Management Act??
established a 200-mile fishery management zone, an approach to fisher-
ies management that (when attempted by other nations) the United
States had protested only a short time before. In 1983, the United States
adopted the 200-mile Exclusive Economic Zone, embodied in the 1982 Law
of the Sea Treaty, without adopting the remaining provisions of that
Treaty.” At the same time, the United States is arguing vigorously
against the states that the ten-mile rule did not exist and should not be
used to delimit state jurisdiction under the Submerged Lands Act and other
domestic laws,

The Tesult is that the United States is reaching out, as against foreign
countries, to maximize its jurisdiction over ocean resources. At the same
:.rr:re(i.“l;i ;;:.emgsengi :gu ﬁ-lllsi:\‘nsot:;e ‘rtes“?;lltl‘lcg ;aurisdiction even farther land-

. ppear that the United States

is the one being greedy; it is difficult to accept an ac i
states are being " ¥ P cusation that the
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: topic 1 was asked to address: Is the possibility

ofS;; Sa?f;rt};eiicti[:‘rﬁ(:?ialrgca Ered herring, or is it a new spark ]f(or f;?d}?--
ism? In my view, it really is a question of what the states make of this
'c)ll*""_"‘?'I ctunity. The states perhaps can draw a lcsson from the 8(g)
PUsslt_’ c OPp:s ‘ou will recall from Mary Fllen Leeper's prescntation, 8(g}
AR 0? the Outer Continental Lands Act Amendments of 197874
: th“: ?,cmg?t the states are to got a "fair and equitable” share of federal
P.“"“d'"g la \asing revenues from the three-mile belt of federally owned
m!band g:; I;n;:ls si;n'lme.diate]y adjacent to state-owned submerged lands.
-s[-l;.la:ncr}.ﬁase,_"fair and equitable” share--sounds to me rather like "all de-
Iiherai)c speed,” the unfortunate phrasc .USEd _by the Supreme court in
terms of setting out the time frame within which slates had to dismantle
ir 50 : ] systems.
th?;i?i;??:ds%]:}iis fvcm successful in suing the United States to obtain
their "fair and equitable” share from foderal oil and gas leasing offshore
their boundarics./® The federal district courts in which those cases were
brought held that Louisiana and Texas were entitled to substantial mone-

tary revenuces from the 8(g) zone, and set the matters for trial to determine

the amount of entitlement. . ‘ |
Normally, you cannot gcet a Congressional Tesolution of a matter that is

in litigation. In Watt v. Alaska,”7 an effort was made to get a Congression-
al determination of what Alaska's share of federal mineral revenues
should be. That effort was unsuccessful, Congress, in effect, refusing to deal
with it while it was in litigation.

However, with respect 1o 8{g), a second thing was going on that resulted
in both houses of Congress passing budget reconciliation measures including
a legislative fix of the "fair and equitable” question. That second matter
was the fact that both Congress and the President were interested in
reducing the deficit and were looking for available pots of money to credit
as new income. The escrow accounts, set up in anticipation of 8(g) litiga-
tion, contained more than $6 billion. If legislation could be enacted under
which the states would receive 27 percent of those escrowed funds, the fed-
eral government would retain 73 percent, or more than $4 billion of new
money that could be credited as income. That, in turn, would result in the
federal deficit being more than $4 billion lower.

That was really the motivating factor for the inclusion of an 8(g) resolu-
tion in the budget reconciliation measures. The fact that it was also
resolving litigation with Louisiana and Texas {as well as disputes with
Alaska, California and other states) was so much the better. Clearly,
however, the primary mativation from the federal side was that Congres-
sional resolution of the 8(g} problem would result in $4 billion of new
money that could be offset against the deficit.

The point that emerges is that the statcs must be ready to seize on these
opportunities when they present themselves. The debate, should it be-
come a debate, on extending the territorial sea from three to 12 miles may
be just such an opportunity for states to seize on if they desire additional
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jurisdiction, whether it be regulatory or proprictary.

Perhaps the idea of involving inland states also should be considered by
the coastal states in seeking Support for such a measure. Arguments that
could be made would inchide pointing out that inland states get 50 percent
of the revenues from public lands’8 ‘while coastal states fel the primary
physical, economic and social impacts of federal offshore leasing, and
that the United States currently is maximizing its jurisdiction in the inter-
national arcna while continuously secking to restrict state jurisdiction in
thc oceans.

The fact that states are more efficient, in terms of using limited avail-
able funds to implement programs when compared to federal agencics, also
could be used in an effort to persuade Congress to transfer more jurisdiction
to the states. Marc Hershman was telling me just this morning that the
Gorda Ridge, although more than 100 miles offshore Washington and Ore-
gon, is being managed primarily by state officials because the federal gov-
ernment does not have the resources or the expertise to do an effective job.
The states are developing the expertise in terms of developing a manage-
ment regime for the Gorda Ridge. These are all opportunities that arc pre-
senting themsclves, and the possible extension of the territorial sca may
also be such an opportunity.

One of the things that the states must watch out for, however, is the
pervasive attitude on the part of federal officials that the states do not
really count. One of my good friends is Louis Claiborne, who just retired
from the Solicitor General's Office in the Justice Department. His primary
job was to advocate the United States' position before the Supreme Court.
There is no question that he is one of the premier advocates of our day and,
as | understand it, is second ornly to Daniel Webster in the number of
appearances he has made before the Supreme Court.

At the 1984 Law of the Sea Institute, this is the way Mr. Claiborne
concluded his paper, which preceded a paper by my friend John Briscoe:

“The truth must be spoken out loud. Currently, at least, the Unit_ed
States, informed only by the light of reason, is always right. Thg stafe is
always wrong, invaniably guilty of outragecusly overreaching in the hope
of persuading the court that it should reccive some portion of its claim.
Perhaps the court cannot be expected to put the matter quite so bluntly, but
lanticipate more polite language conveying a comparable message. If only
the statcs believed my prediction, they would surrender now, and the
accuracy of my preview need never be tested. This, then, is the wholly
objective federal perspective. By all means, enjoy Mr. Briscoe's comments,
as always do, but do not take him seriously. His submissicn, | assure you,
is all froth, like whipped syllabub, attractive to the palate but entirely
without sustenance. Stick with the simple but hardy federal diet, and all
witl be well."79 _ N : .

Now, 1 admire Louis' style and I appreciate the "tongue-in-cheek
nature in which comments can be made by federal officials sur_:h as Louis,
Mike Reed and Dave Colson with respect to state-federal relations at con-

1«



80 11owever, | think one of the preblems s that sim-
ilar sentiments are stated in all seriousness 1n the places that reallfv count—
the halls of Congress and the corridors of the federal bureaucracy in Wash_
ington, D.C. The states must be aware of that problem, recognize it and
acﬁ;gﬁf‘gg:ifg rt‘;eh‘::::i.:;g.ion posed in the ti.tle to my falk is this: If‘the
states can gain more control of their own destiny, they would do so. Whe-

ther it is through additional regulatory_jurisdiction 50 tha‘t Alaska can
play a greater role in preserving the Inupiat culture on the 1\0th Slope or
a larger share of outer continental shelf revenues to mitigate socio-econom-
ic dislocations on the Gulf of Moexico coast as dlscus.sed by Professor Wer-
mund and Mary Ellen Leeper, the states should seize such opportunities
when they are presented. A public debate on an extended territorial sea
may present just suchan opportunity. . ‘

1 do not know how close | have come to fulfilling my assignment. How-
ever, | am fecling almost as fatigued as the Aggie cheechako floundering
in the Beaufort Sca. Accordingly, with that T will close. Thank you for

your kind attention.

ferences such as this,

Uwebster's Third New International Dictionary defines  “cheechako” as a ten-
derfoot in Alaska or the Pacific Northwest, and claims that it devives from Chinook
Indian jargon megning newComer. Alaska lore, however, holds that the lerm ori-
ginated when an Athpbaskan Indign in  Alaska characterized all newcomers as
coming from Chicago, the home town of the first white man he met. It now refers
gerierally to aryone who has been in Alaska forless than one year.

2{Inited States Depariment of Commerce and State of Alaska Coastal Man-
agement Program and Final Environmental Impact Statement, pp. 241, 2535 (May
30, 1979); for a more detailed general description of Alaska, see id., pp. 241-257.

35ee State of Alaska v. Andrus, 580 F.2d 465 (D.C. Cir.), vacated 439 US. 922
(1978). Since the conference, the State of Alaska has sued a second time, secking
to enjoin federal OCS Sale 92. Sheffield v. Hodel, ]85-037 Civ. (D. Alaska), prelim-
inary injuction granted, Tribal Village of Akwtan v. Hodel, Case No. A85-701 Civ.
{Consolidated), appeal docketed (3th Cir., Jan. 16, 1986).

416 L1.S.C. § 1536(a) (2).

SOme such change has been the internationdd wmovement to ban all whaling
under the International Comvention for the Regulation of Whaling, signed in
Washington, D.C., December 7, 1946. Under federd law, it is a crime fo engage in
whaling in violation of the Comvention. See 16 US.C. § 916c. While the inter-
national Whaling Commission established umder the Convention has consistently
authorized the Inupiats to teke some bowhead whales, the number of whales per-
mitted has decreased annually and there is increasing pressure to eliminate the
Inupiat allocation altogether.

464 UL.S. 312 (1984},

Under the Coastal Zome Management Act, all federal actions in the coastal
zone must be consistent with approved state coastal zome managemenmt plans. 16
LLS.C. § 1456(c),

8Exxon Corp. v. Fischer, Civ. No. 84-2362 (N.D. Calif.) (unreported decision,
filed October 11, 1985).
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STreaty between the Govemment of the ; .
! ] Linited States o America and the Gop-
erniient of Canada  Concerning Parific Salmon, signed ir{ Oftawa, Carada Jan-
uqry 28, 1985, s p

Qnited  States o. Washington, 38¢ 1 ¢ .
firmed 520 F2d 676 (9th Cir. 1975), cori de:ppu; Iir,;?j}%ssb\?;:‘gm:a;r?%ag
ington v. Passenger Fishing Vessel Association, 443 11.5. 654 (1979) ; _

16 U.5.C. § 3632(a), ‘

;gre 11.5.C. § 3632(g) (1).

Con ated Tribes and Bands ¢ : : . .
Civil No.fs&ggﬂ(w.n Wash.).  the Yakima fndian Nation v. Baldridge

MThe  Magnuson Fi'sherg Conservation and Management Act (FCMAL 16
USC 5§ 1801 et seq, fs a comprehensive federal statute eddressing  fisheries
management n .rkz fishery  conservation Zone, generally from three miles off-
shore to 200 miles offshore. The North Pacific Fisheries Management Council s
the regional federally chartered agency responsible for management in the fish-
eries conservation zone offshore Alaska. See 16 1J.5.C. §1851(a) (7).

15500 16 L1.5.C. § 1856(b).

161 R. Rep. No.624, 85th Cong. 1t Sess. (1957), p.6.

17 Alaska Statehood Act, P L. 85-508, 72 Stat. 339, § 6(a) and (b).

18public Land Orders 5653 of November 16, 1978, and 5654 of November 17,
1978, Public Land Orders numbered 5696 through 5711 inclusive of February 12,
1980, Fed. Reg. Doc. No. 34051, of December 5, 1978, and Ne. 79.17803 of June 8,
1579, and Proclamations No. 4611 through 4627, inclusive, of December 1,1978.

19 Alaska v. Carter, No. A78-291 Cio. (D. Alaska).

20p ) 96-487,94 Stat. 2371,

21poliards Lessee v. Hagan, 44 UL.S. (3 How ) 212 (1845).

2The Problem of Federal Reservations: As previously noted, tremendous
acreages of land in Alaska have been tied up in the status of Federal reserpations
and withdrawals for varieus purposes. The committee fecls strongly that this prac-
tice has been carried to extreme lemgths in Alaska, to a point which has hampered
the development of such resources for the benefit of mankind. As a resulf, a long
list of potential basic industries in the Territory, including the forest industries,
hydroelectric power, oil and gas, coal, wvarious olker minerals, znd the lourist
industry, can exist in Alaska only as tenants of the Federal Government, and on
the sufferance of the wvarious Federal agencies. The committee considers that to
be an unkhealthy situation.

With respect to the many other existing reservations, the commitlee did not
find it possible in the bricf space of time available to it, to make a detailed survey
of the need for each one. The committee is stromgly of the opinion that a comsider-
able number of the other withdrawals are either excess in size or totally unme-
cessary. it is the apinion of the commitice that the administrative agencies of the
Government, working in cooperation with the Territorial officials of Alaska, should
conduct @ vigorous program of restudying the needs of the various Federal
agencies for land in Alaska,

H.R. Rep. No. 624, supran. 16, pp. 7-8.

BSaen.Zl,supm.

2 United States v. California, 332 U.S. 19 (1947).

5‘24‘3 US.C. §§1301 cf seq. .

United States v. California, 436 U.S. 32, 37 (1978) (citation omitted).

275e¢ United States v. Louisiana, 389 UL.S. 155, 156 (1967).
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363 s ! (]9601 (Trxas bﬂ“"dﬂry three f{'ag'u(’::
rida, 363 U5 121 (19600 (Floridg's Gulf coast
Only Texas and Florida prevailed on Huwir
howld be delimited on @ historic basis of
1¢1960).

28(nited States v. Loursiana,
from coastline), United States v. Flo
boundary three leagues from :msr_J.
claims that their seaward boundaries s
three leagues. See United States v. Louisiand. 3pIUS 1

294311 5 C § 1302c). o

3\ inited States v. Lowisiana ("Alabama and Mississippi boundary case™), 470
s, 84L Fd.2d 73,84 (1965,

Mo Figqure 1. o o _
R27here appears lo be some poelic ushc here. This is the same William 11

Seward who breame  famous  for “Seward's Eoffy," the 1867 purchase of Alaska
from Kussia for $7,000,000. Alaska takes considerable delight in relying on another
of Secretary Seward's wise decisions., N _

Biptter from Secretary of State William H. Smm‘ to Spanish  Minister M.
Tassatra, dated August 10, 1863, introduced tn Linited States w. Alaska, No. 84
Or{]qimd,ﬁ/l!askn Exhibit AK 85-029. )

HGer  Proceedings of the Alaskan Boundary Tribunal, Vol. VIl pp. 608411
(ar%u muent by United States Agent §lannis Taylor).

J55ee 1. 30, supra.

3647005, at __, 84 L.Ed 2d al 83 84 (footnotes omitted).

37 5pe Article 4 of the Convention.

IBer Figure 2.

39, fnited Kingdom v. Norway, 1951 1.CJ. 116.

40psticle 3 of the Conmvention provides in part that “the normal baseline for mea-
suring the broadth of the territorial sea i the lowwaler line along the voast”
Article 10.2 provides that "[tlhe territorial sea of an island is measured in accord-
antce with the provisions of these articles.”

9 5er Figure 3.

425 Boggs, Delimitation of the Ternitorial Sea, 24 Am. | Int’l Law. 541
{1930)).

4314, at 547 and 552. He also termed them "anomslous,” id. at 552 and 553, and
“undesirable.” Id. at 553.

4414 at 552. See Figure 4.

45B0ggs, Delimitation of Seaward Areas lUnder National Jurisdiction, 45
Am ) Int'l L. 246,247 n_ 19 (1951).

As noted by Boggs, this produces “objectionable pockets® of putative high
seas under cevlain geographic circumstances.

$7\Water areas landward of these lines are comsidered inland waters. Because
of the plenary comtrol o nation has over inland water, several wations have
ndop!:d systems of straight baselines with segments far exceeding 40 miles in

United States v. California, 381 U.S. 139 {1965).

49prior to the United States’ ratification of the Comvention on March 24, 1961,
the United Stales considered the waters of bays internal waters only if the dis-
tance between its entrance points did not exceed ten geographical miles. See
United States v. State of Alaska, 236 F. Supp. 388 (D). Alaska 1964) (quieting title to
area of Yakutat Bay sexward of most seaward ten-mile line in United States), rv'd
on authority of United States v. California, n. 47 supra, in State of Alaska v, United
Stales, 383 F .24 210 (9th Cir. 1965)). See text infra.

50381 LIS at 143 n. 4.
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51382 U.S. at 165.

52381 U.S. at 168,

53} guistana Boundary Case, 394 U.S. 11 (1969).

S#Motion by the United States for Entry of o Supplemental Decree, and Memo
randumt in Support of the Motion of the United States and i Opposition to th
Motion of the State of Lowisiana, filed January 3, 1968, pp. 79-80.

55 Alabama and Mississippi Boundury Case, n. 30, supra.

5614, 84 1.Ed.2d at §3-84.

575ce m. 24, supra.

58\watt v. Alaska, 451 U.S. 250 (1981),

5930 U.S.C.§191.

6049 Stat. 383, as amended, 16 US.C. § 715s(c).

61457 LS. at 272-273 (vitations omitted),

62The 17 statutes are:

(1} The Magnuson Fishery Consermation and Management Act, 16 US.C.

&5 1801 et seq.;

(2) The North Pacific Fisheries Act, 16 LLS.C. §§ 1022-1035,

(3} The Sponge Act, 16 U.5.C. §5 781-785;

(3) The Vessel Documentation Act, 46 U.S.C. § 65-65uw;

(5)  The Decpumter Port Act of 1974, 33 U.S.C. §§ 1507 ef seq.;

(6) The Marine Pratection, Research and Sanctuaries of 1972, 16 US.C.§§

1237 et seq.;

{7} The Ol Pollution Act, 33 LL5.C. §§ 1001 et seq ;

{8) The Quter Continental Shelf Lands Act, 43 U.5.C. §§ 1331 et w4,

(9} The Submerged Lands Act, 43 U.5.C. §§ 1301 et seq.;

(10} The Outer Continental Shelf Lands Act Amendments of 1978, 43

U.S.C. §§ 1801 et seq.;

{(11) The Coasting and Fishing Act, 43 1L1.5.C. §§ 251 ot seq.;

(12} The Independent Safety Board Act of 1974, 49 LI.5.C, §§ 1907 ef seq.;

(13) The Endangered Species Act, 16 UL5.C. §§ 1531-1543;

(14} Allantic Tuna Convention Act, 16 L1.5.C. §§ 971 et seq.;

(15} The Fishermen's Protection Act, 22 U.S.C. §§ 1971-1980;

(16) The Controlled Substances {mport and Export Act, 21 LI.5.C. §6 951-

966, and

{17) The Communication Act of 1934, 47 U.S.C. §§ 301 et seq.

63Pursuant to stipulation, the Lowisimna coastline for purposes of the Sub
merged lands Act is delimited on the basis of the ten-mile rule. Pollowing the Ala
bama and Mississippi Bowndary Case, see n. 30 supra, that method alse is s
for delimiting Alabama‘s and Mississippi’s  Submerged Lands Acd grant. Nautica
charls of that area, however, show that the United States delimits its territorial sec
through the method of arcs and circdes which (apparently) causes no problems
We would be satisfied with the same result.

64500 1. 43 supra.

SEvent the most current charts do not explicitly state that the lines depicting
the territoriel sea and comtiguous zome represent the “official” position of th
United States:

Note X
Territorial Sea and Contiguous Zone

The lines delimiting the terrilovial sea and contiguous zone represent inter

departmental committee’s interpretation of legal principles as applied to  geo-



graphical information. The lines are subject to re'ui.sfon w@ required by correc-
tion of the geographical information shown or by rfm_terprerarmn of the _h.’gal prin-
cfp.‘es) involved. Where differences  0cCur between adjacent or overlapping  charts,
the lines shown on the most recent chart (s5ue take precedence.

66 Memorandum of Rickard D. Keindienst, Deputy Attorney General, to all
United States Altorneys, elc., dated May 18, 1971, introduced in Uniled States v
Alaska, No. 84 Original as Alaska Fxhibit AK85-254. o

676ep, eg., December 19, 1963, memorandum from Ronald Naah, Fisheries
Management Supervisor, BCF, Jineau, to Regional‘ Solicitor, Anchorage: "As you
might cxpect, the charts supposedly hﬂz)e ne ‘official s!am?rrzg' but they obviously
will be the bases for determining the limits of legal authorities by the Coast Guard
and mncomf:ant!b} by the joint fBureau of Commercial Fisheries--Crast  Guard]
fisheries patrol units;” February 4, 1964, memorundum from Harry L. Rietz, Re-
‘giﬂrml' Director, BCF, Juneau, to the Director, BCF, Washington, D.C: "We have
been advised that the Department of State claimed the charts provided the 17th
Coast Guard District has no ‘official standing' This disclamation seemed some-
what irrelevant for it is obvious and, we believe, was made kmown to the Stete De-
partment that the charts will be used for enforcement purposes and  therefore
may scrve as the basis for action by United States patrol vesscls against foreign
nationals.” Introduced in United States v. Aluska, No. 84 Ovriginal, as part of Alaska
Exhibit AK 8546,

68camoll, Alice's Adventures in Wonderland and Through the Looking
Glass, (1871} p. 169.

651 Inited States v. California, n. 48 supra, at 175.

70prociamation on the Continental Shelf, 10 Fed. Reg. 12303 (1945).

714311.5.C. §§ 1331 ef seq.

7216 L1.S.C. 1807 et seq.

73Proclamation 5030, Oceans Policy Statement, March 10, 1983 (in Weekly
Compilation of Presidential Documents).

744311.5.C. § 1337(g).

75 Brown v. Board of Education, 349 U.S. 294, 301 (1955).

78Texas v. Secretary of Interier, 580 F. Supp. 1197 (E.D. Texas 1984); the
Loufsiana decision is unreporied.

77See 1. 58 supra.

785ee 30 U.S.C.§ 191,

79Claiborne, "Federal-State Offshore Boundary Disputes: The Federal Perspec-
tive," presented to Eighteenth Annual Conference on the Law of the Sea (in press),
manuscript p. 47 (1984).

8041 the same time, 1 have always wondered how they speak so well with their
tongues so firmly planted in their cheeks.
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States and Extended Territorial Seas
by Martin H. Belsky*

A number of issues have become clearer as a result of this Conference.
First, we have to divide our analysis of the extended territorial sca intg
two parts: domestic and international. Second, the question of_ state versus
federal responsibility and jurisdiction over the extended tcrr.ﬂ.orlal S(.‘a‘ is
morc a matter of politics than law. Finally, the po]itical dc_*asmn to give
states tnercased power over the extended lerritorial sea will not depcrfd
on a swapping of votes between inland and coastal states but rather will
depend on the political clout of coastal states and other national issues
unrelated to resource management or controls. Let me totich on each of these
issuesin turn.

International Versus Domestic Law

It is probably alrcady true that the existence of a 12-mile territorial
sca is part of customary international law. [t has been codified in the LOS
Convention. Nations acceding to the Treaty or indicating an intent to do so
have, therefore, accepted it. Nations that have not accepted the Treaty,
like the United States, still accept the 12-mile territorial sea. In fact, the
President's Exclusive Economic Zone Proclamation and official State De-
partment pronouncements assume its existence as part of present interna-
ticnal law.

However, the existence of a 12-mdle sca for all nations is totally unre-
lated to any rights of a component part of that nation, like a state, to juris-
diction or control over that extended area. In American law, the grant to
states of power over the territorial sea is sofely a matter of domestic fed-
eral law. As described by numerous speakers, states were unsuccessful in
convincing the Supreme Court of any inherent claims to the territorial sea.
They only won such rights through specific federal legislation-the Sub-
merged Lands Act and the Outer Continental Shelf Lands Act of 1953.

Thus, the extension of the territorial sea to 12 miles will have no direct
impact on state’s power over that 12-mile zone. Change can only be
cffected by legislation—in which Congress gives up clear federal power
and tums it aver to the states.

There may be, however, some indirect effect of the extension on state-
federal responsibility.

Shared Responsibility over the Extended Territorial Sea
The existence and extent of a territorial sea has been an historical basis
for arguments by states of "rights” to increased power over that area adja-

TAssod.ate Professor of Law, end Director, Center for Goverwmenta Responsibil-
ity, University of Florida College of Law
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cent to the coast. Thus, although states lost their I]egal battli_‘ in the late
19405, they turned it into a political issuc--the "Tidg'lanc_is Controversy.”
As a result, President Eisenhower made it a campaign issuc and, when
clected, worked with Congress to give states rights over the then three-
mile territorial sca. _

Similar political and non-legal bargaining occurred in the 1970's. States
argucd that they had “rights” to controls over and revenucs from activ-
ities beyond the territorial sca. They lost the legal battle and there was
no explicit Congressional grant of powers and revenues to the states. How-
ever, they did not totally lose the political battle. Demands for a "veto"
over offshore activities led to legislation providing for “consistency” over
federal activities with state regulatory  schemes. (Althovugh of course,
that "consistency” requirement has been redefined and limited in recent
years, slill the original idea was to increase state power over all activ-
ities adjacent to its coast.) Demands for involvement in offshore fisheries
led 10 a new hybrid governing body--the regional councils--that explicitly
included states as decision-makers and not merely advisors. Demands for
involvement in the OCS leasing process led to new legislation that pro-
vided for more information to states and an increased consullation and co-
ordination role.

Obviously, these programs have not worked out to the total satisfaction
of the states but there can be no guestion that the states have more power
now than they had prior to their palitical push in the early 1970's.

As to a "right" to increased revenues, states have continuocusly "de-
manded” revenue sharing from offshore resource development. Again they
lost the legal and political war but won some concessions. The 1976 Coast-
al Energy Impact Program was a compromise worked out o give states
incrcased funds--though tied to impacts-—-that was based on a formula
that included geographic proximity as a major criteria for funding.

A similar process has to occur with the extended territorial sea. It is a
“red herring,” but even herrings can smell up the place and cause action to
eliminate the odor. The states have several opportunities at the present
time to seck more controls over offshore activities and more revenue from
such activities. But, we should look to history to see the path for seizing
such opportunities.

Attempts to gain total control over the extended territorial sca are not
viable and should be abandoned. Congress and the Executive will never
give up all federal rights in that area to the states. They might be
willing--on a case-by-case basis-to make adjustments in the present divi-
sion between the federal and state governments over regulation and re-
sources in that extended area.

What are these opportunities? First, the acceptance of an extended terri-
torial sea in intcrnational law might provide a base for states to argue for
more responsibility and funds, The “pitch” has to be as follows: The na-
tions of the world, including the United States, have accepted the close
tie that ocean areas up to 12 miles from the coast have to the land coast
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itself. Statos‘have_ primary responsibility for the coasts. They, therofore,
should be given increased responsibility for those activities that are tied
to the coasts—which we now accept goes out at least 12 miles.

Second, there may be the need for legislation to implement the Dres-
ident's EEZ Proclamation. Even without such comprehensive legis)
we have been told that numerous federal laws will have to be changed o
make them consistent with new federal power over the extended territor-
tal sca. States should attempt to secure changes in laws to provide in-
creased state power and then argue that with such increased responsibit-
ity, they are entitled to additional revenues or other funding. The focus
has to be on the following questions as to each issue:

1. Who has primary responsibility for activities and regrulatory contral
over such activitics? In most cascs, this will be the foderal govcfnm{:nt.

2. What are the primary means of decision-making by the federal gov-
ernment? How can and should the states be included in that decision-mak-
ing?

3. What methods of coordination are provided for state and federal deci-
sicns over activitics that are subject to state and federal controls or even
just federal controls? How should these methods be improved?

4.What procedures are there for states to complain about, or in legal par-
lance, to “appeal” adverse decisions? What information is essential for
states to adequately present their case to reviewing bodies or officials?

5.What funds should be made available to the states to pay for these in-
creased responsibilities?

Third, thete is every likelihood that a number of key federal statutes
will be coming up for extensive revision in the next few years. Included
within this group are the FCMA and the OCSLA. Both these statutes
have involved conflict, and conflict demands resolution. Trying to forge a
political compromise, Congress and the Executive may be willing to accept
more state authority and even funding back to the states.

The Section 8(g) litigation and proposed resolving legislation can be
used as a model for such compromise. That section was made intentionally
ambiguous so both the federal government and the states could both argue
that there is no right to a “share” of revenues from OCS activities in the
three-mile zone beyond the state's territorial waters {this is the United
States' position, that the only revenues to which a state is entitled arc
those from common pools overlapping OCS and submerged lands}, and that
the state has a right to a 50 percent share of all such revenues (this is the
states’ position, that such resources are part of an overall common pool and
in such situations as with onshore minerals, the state is entitled to at
least half). Because the legislation is unclear, and because the conflict
over interpretation is holding up money that the federal government
wants, the federal government is willing to compromise and offer—lear--
some share of the escrow money.

A similar scenario could occur with other legislation in the future. The
Executive may want legislation that amends the FCMA and the OCSLA

ation,
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{and possibly the CZMA). It might be willing to accept some increased
state role and possibly revenue return to resolve theissue.

My argument so far has been that the extended territorial sca and re-
lated issues provides a political opportunity for increased state authority
and possibly even for federal revenues to go o the_ states. Thf; political
opportunity should be exercised on a case-by-case basis. But this is not suf-
ficicnt. This pitch has to be made on a case-by-case and comprehensive
basis, It also has to take political realitics into account.

Exercising Political Clout

A number of participants at this Conference scem to assume that there
has to be a deal cut with inland states to sccure more power and money for
coastal states. History just does not back up that thesis. The tidelands
controversy was just between coastal states and the Executive. The inland
states were just not concerned. Still, the Executive felt it necessary to work
out a deal. Similarly, the passage of the CZMA and the OCSLA resulted
from pressure put on the Executive by coastal states. Inland legislators
deferred to their coastal colleagucs. There is no recason to believe that
these historical precedents are still not valid.

In accepling the validily of these precedents, we must remove our inte-
rest blindfolds and recognize the difference between reality and myth in
ocean and coastal policy. We in the occan community often delude our-
selves into believing that ocean and coastal palicy issues are high on the
nation's agenda. They are not. Occasionally, an issue might surface in po-
litical and public attention, but it soon dies and other issues such as de-
fense and the budget occupy everyone's attention.

This lack of national interest has been tempered to some extent in the
past by a strong ocean and coastal constituency in Congress and the Exec-
utive. But as has often been pointed out in recent years, that constituency is
now gone.

The ocean policy leaders of the Senate and House have either left, died
or established other priorities, and no one has picked up the mantle. Fed-
eral executive policy on ocean and coastal issues is splintered and even
NOAA, once thought by many (including me} to be the potential focus for
development of such policy, has now given up even that claim to being a
policy formulator, let alone maker,

In fact, the real ocean and coastal policymakers are now in the states.
Through Sea Grant and the CZMA, there is now a large number of people
in the states whose job it is to look at ocean and coastal issues in a compre-
hensive manner. There is an ocean and coastal “constituency” in state gov-
emments who can and must seek their governors', congresspersons' and sen-
ators' support for a larger state role in national ocean and coastal issues.
They must also join together through organizations such as the Coastal
States Organization or similar entities to take a unified position and pick
apart the federal bureaucracy.

If they act in a coordinated fashion, coastal states have the ability to
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identify state-federal conflicts and to propase resolutions of conflicts. As
indicated above, the deal must be

ted struck with the federal executive and
not with inland congresspersons and senatars, The Executive must believe

that a new sharing will resolve conflicts and be in the national intorest,
The states now have the ability to create that conflict and offer solutions
that inurc to their and the nation's benefit. A declining federal interost in
the oceans and coasts and an increasing state attention on multiple use of
the occans and a naticnal ocean strategy provides an oppertunity for state
action.

The federal government and the inland states consider ocean issues al
the periphery of national concerns., The President, therefore, might be
more willing to make adjustments in these "non-esscential” issues and the
inland states more willing to accept those adjustments. But they will do so
only if they believe that a strong constituency--unified and coordinated--
is pressuring them to do so.

Let me conclude with a note of caution and reality. Don't demand tae
much money or power. Even if short-term gains are possible, don't be
greedy. Attention should be focused on saving existing federal programs
supporting states’ activitics on the coasts and in the oceans. The primary
national issuc today is the budget and its balance. Under the new budget
law, Congress will be drastically cutting domestic programs. If it does not,
the President now has the power to do so--unilaterally, Money for ocean
and coastal planming, rescarch, or revenue sharing will be less protected
than other arcas of domestic spending like social security, welfare, and
cven some environmental programs, such as toxic waste cleanup. Revenues
from all sources, including offshore activities, will he protected and
defended  against state claims. Increases in state aid should be at the
margins and no direct attack seeking, for example, all or some of the re-
source base in the extended territorial sca, shouldbe a ttempted.

Revenue sharing should not be seen as a realistic option, Even if success-
ful this year, each year appropriations bills or the President, with his
new budget-cutting power, will look to this source of revenue and fight for
a smaller, or no, state share.

The only real arca of potential growth may be for increased state regula-
tory authority. The federal government will be attempting to cut its size
and it might be willing to give up power to save expenditures. Again, scv-
eral notes of caution. First, states might get more regulatory power but no
additional financial support to exercise that power. Second, the federal
government will most likely continue to strenuously oppose giving states
additional power when it believes such power might retard development
or decrease resource exploitation.

Conclusion
My comments are both optimistic and pessimistic. During the next tew
years, there may be opportunities to use the creation of an extended terri-
torial sea as a basis for political gains by the states in ocean and coastal
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policy, including resource management and revenues. On the other hang,
increasing national attention to the budget and reduced federal expendi.
tures might mean that states will have to fight to keep whatever federg)
support there is now for their ocean and coastal programs. In either event,
practical cvaluations of the risks of action and coordinated state positions

on national issugcs are esscntial,
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Summary of Significant Court Decisions
Regarding Federal-State Offshore
Resource Ownership, Management and

Boundary Questions
by Greg Skillman*

President Truman's 1945 proclamation of U S, jurisdiction over the natur-
al resources of the continental shelf and the Supreme Court's decision in
United States v. California, 332 US. 19 (1947), established the context for
modern consideration of federalstate jurisdictional relationships  within
the present United States three-mile territorial sea. Coastal stato Ji-
censed extraction of offshore oil and gas conflicted directly with the Tru-
man Proclamation’s assertion of federal jurisdiction over all continental
shelf resources,

In California, the Supreme Court decided this issue against the states,
declaring federal government ownership of the submerged lands between
the ordinary low-water mark and inlernational waters lying three nau-
tical miles offshore. The Court held that the federal government had
“paramount rights in and power over” the three-mile termitorial sea.

In California, the state asserted that its pre-statchood boundary ex-
tended seaward to include the three-mile territorial sca and that the
California constitution reflected this jurisdiction when the state was ad-
mitted to the Union. California also claimed that cach original colony’s
boundary included a three-mile sca. Therefore, California's cntry inte the
Union on an "equal footing” with other states granted it jurisdiction over a
similar sca.

The Court, however, found no recognition of a colonial ownership of a
three-mile sca and found that past decisions established state ownership
only of internal waters and tidelands. See Pollard's Lessee v. Hagen, 44
U.S. (3 How.} 212 (1845). The Court held that national jurisdiction over a
three-mile sea was asserted after formation of the Union and that federal
control of the marginal sea was an essential element of national security
and sovereignty.

Under a 1938 state statute extending its seabed boundaries, Louisiana
claimed seabed ownership over the first three miles, plus an additional
24 nautical miles seaward. Following the reasoning in California, the
Supreme Court rejected Louisiana's claims, holding that the statute had
no effect on the federal government's paramount rights. United States v.
Louisiana, 339 US. 699, 70 S. Ct. 914, 94 L.Ed. 1216 (1950). This decision
was followed by United States v, Texas, 339 US. 707, 70 S. Ct. 918, 74
L.Ed. 1221 (1950}, denying Texas claims to the bed of the marginal sca. Be-

“Ocean and Coastal Law Center, University of Oregon
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cause it was an independent nation prior to joining the Union, Texas
asserted its sovereignty over its adjacent sea was retained at statehood.
Howcever, the Court held that once Texas became a state, it could have no
greater sovereign rights than any other state.

In 1953, Congress overrode the Court's California decision by passing the
Submerged Lands Act, thus establishing the states’ secaward boundaries
three miles from the Atlantic and Pacific coasts, and three marine Icagues
from the Gulf coast. This line was codified "without prejudice” to any
state’s territorial claim beyond three miles, "if it was so provided by its
constitution or laws prior to or at the time such state became a member of
the Union.” 43 U.5.C. Sec. 1312. In the same year, Congress also ratified
President Truman's claim to the continental shelf with the passage of the
Quter Continental Shelf Lands Act. The Act asserted US. “jurisdiction,
control and the power of disposition” ever all lands seaward of those
granted the states under the Submerged Lands Act.

In United States v. Maine, 420 U.S. 515 (1975), the Court reconfirmed
US. v. California, finding original federal jurisdiction over the contin-
ental shelf, as modified by the Submerged Lands Act. In Maine, the 13
Aflantic states asserted rights beyond the three-mile limit based on his-
torical claims rooted in their original colonial status, and the Submerged
Land Act’s ambiguity on the question of more expansive, historically
based state claims. However, the Court abandoned U.S. v. Califormia's
rcasoning that the federal jurisdictional claim was historically superior
to the states’. Instead, the Court re-confirmed federal "paramount rights"
aver the marginal seas as a component of external sovereign powers of the
federal government, and described the Submerged Lands Act's transfer of
those rights as an exercise of that national power.

Boundary Determinations

The Submerged Lands Act measures a coastal state's three-mile zone
from the line of ordinary Jow water and the seaward limit of each state's
inland waters. However, the term "inland waters" was not defined by the
Act. For its territorial sea claims, California used a straight baseline
method where the limit of inland waters is determined by drawing a line
from headland to headland. The federal government favored the more re-
strictive method of defining inland waters by following the sinuosities of
the coast.

In United States v. California, 381 U.S. 139 (1965), the Court defined in-
land waters for the purposes of the Act by adopting the provisions of the
1958 Geneva Convention on the Territorial Sea and the Contiguous Zone.
The Convention allowed bays to be included as inland waters only when
they were “closed bays,” ie., the area of the bay was greater than that of
a semicircle formed with the distance between the headlands as a diam-
eter. Where a closed bay existed, straight baselines could be drawn from
headland to headland from which to measure the three-mile sea. Under
this formula, most of California's indented coastline was determined to be
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open bays, and the state lost much of the offshare zone it claimed.

U.S. v. Alaska, 422 US. 184 {1975), was prompted by Alaska’s offer of
submerged lands in lower Cook Inlet for an oil and gas lease sale, The
United States asserted that the submerged lands were under federal Juris.
diction and sought to enjoin the state. Because lower Cook Inlet was wider
than the Geneva Convention-prescribed 24 miles, it constituted an open
bay. Therefore, it could only be considered inland waters at that point if
met the criteria for an "historic bay.” The Court defined this as a bay (1)
over which the U.S, exercised authority, (2) where the exercise of that
authority was continuous, and (3) where foreign states acquiesced in that
authority. The Court held that Alaska's Cook Inlet failed these tesis and
could not be included as part of the state's inland waters.

In United States v. Louisiana, et al. (Alabama and Mississippi bound-
ary case}, 105 5. Ct. 1074 (1985} Mississippi Sound was found to be an
historic bay. Therefore, it constitutes inland waters and Alabama and
Mississippi own the lands submerged under the Sound. The straipht
baseline approach for determining the seaward limit of inland waters
was rejected because it has not been adopted by the U.S.

In U.S. v. Maine, (Rhode Island and New York boundary case), 105 S. Ct.
992 (1985), the Court determined that Long Island, although in reality an
island, would be considered a peninsula attached to the New York main-
land. This decision defined Long Island Sound as a closed bay and part of
the inland waters of New York and Connecticut. The baseline drawn from
Long Island to Watch Hill on the mainland, however, defeated Rhode
Island's claim to Block Island Sound as part of its territorial sca.

The effects of ambulatory coastlines on state territorial seas were
considered by the Court in United States v. Louisiana, 394 US. 11 {1969).
The Court held that where erosion causes a state's coastline to recede, the
state’s three-mile seaward boundary moves landward correspondingly.
However, where accretion has extended the state's coastline, the state's
seaward boundary does not expand. States thus cannot gain submerged
lands through the action of natural forces.

Although natural forces will not augment a state's offshore zone, the
Court held in United States v, California, 100 5. Ct. 1994 {1980}, that some
artificial coastal extensions, such as breakwaters and harbor works, may
extend a state boundary seaward. For qualifying artificial extensions, the
marginal sea is measured from their furthest seaward extent.

The U.S.-Canada maritime boundary in the Gulf of Maine recently was
determined by a five-member chamber of the International Court of Justice
(IC]). Delimitation of the Maritime Boundary in the Gulf of Maine Area
(Canada/U.S.), 1984 IC] Rep. 246. The century-old jurisdictional dispute
over the Gulf's rich fishery resources had grown serious since the 1977
expansion of both countries' fisheries zones to 200 nautical miles. The ICJ
based its decision exclusively on geography, disregarding historical fish-
ing patterns, socio-economic dependence on the fishery, or ecological bound-
aries of various fishery resources. The decision is unique in that it estab-
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lishes an identical boundary for the continental shelf and the exclusive
economic zone. However, a shoreward portion of this boundary remains
unresolved due to the disputed ownership of two small islands. Therefore,
the IC] boundary could not be drawn closer than 30 miles off the U.S. and
Canadian coasts.

Like other international tribunal decisions adjudicating offshore
boundaries between nations, the Gulf of Maine decision becomes part of the
jurisprudence referred to by the United States Supreme Court in resolving
federal-state offshore boundary questions.

Pollution Control

Ray v. Atlantic Richfield Co. 435 US. 151 (1978), held the Washing-
ton State Tanker Act, regulating the design, size and movement of tankers
in Puget Sound, was largely preempted by the Ports and Waterways
Safety Act (PW3A), 33 USC 1221 et seq. First, the Tanker Act's require-
ment that all Puget Sound vessels carry state-licensed pilots was found to
be partially preempted by the Coast Guard's exclusive statutory author-
ity to license pilots for the coastal trade, although Washington could still
impose state-licensed pilots on foreign vessels. Second, the Tanker Act
could not impose safety design standards that were "different and higher”
than those of the PWSA on oil tankers entering the Sound. The PWSA's
federal standards were intended to occupy the entire ficld of tanker design
requirements, and to establish international safety design standards.
Third, the Tanker Act's ban on vessels more than 125,000 DWT operating
in the Sound was preempted by PWSA's grant of authority to the Coast
Guard to regulate vessel size and speed.

However, Chevron v. Hammond, 726 F.2d (483 (9th Cir. 1984), found
Alaska's statute prohibiting the discharge into state waters of any bal-
last that had been stored in oil cargo tanks was not preempted by a lower
Coast Guard standard. The Coast Guard standard was promulgated pursu-
ant to the PWSA, as amended by the Ports and Tanker Safety Act (PTSA),
46 USC 391(a).

Distinguishing the PWSA's intent to occupy the field of tanker design
found in Ray v. ARCQ, the Court found no intent for the PTSA to occupy
the entire field of regulating tanker ballast discharges. Rather, it found
Congressional recognition of a need to collaborate with states in such reg-
ulation and deferred to Alaska’s right to set high environmental protec-
tion standards within its waters. Further, it found the objectives of both
the state and federal statutes similar, and no physical impossibility to
comply with both standards. Alaska's statute was also compatible with
the federal Clean Water Act, which permits the establishment of higher
state standards for water quality.

Federal Quter Continental Shelf Oil and Gas Development
Section 307(cX(1) of the Coastal Zone Management Act (CZMA) requires
federal agencies conducting activities "directly affecting” coastal state
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offshore zones o act consistently with each state’s federally approved
Coastal Zone Management Plan (CZMP). California v. Watt, 683 F2d
1253 (Oth Cir. 1982), thercfore, held that the Interior Department's deci-
sion to sclt offshore oil and gas leases had to be consistent with Califor-
nia's CZMP. This decision was overruled by the Supreme Court in Depart-
ment of Interior v. California (Sale 53), 104 S. Ct. 656 (1984). Cantrary to
the 9th Circuit on this point, the Court heid that Interior's decision to sell
oil and gas leases is not a decision "dircctly affecting” the state’s coastal
zong, and necd not be consistent with the state's CZMP.

However, this holding is expressly limited to the lease sale stage of
outer continental shelf leasing, Other CZMA consistency provisions will
apply to the exploration, development and production stages of OCS leas-
ing. In addition, the Court clearly stated that the lessee does not acquire
an immediate right to explore, develop or praduce oil or gas without scpar-
ate, subsequent federal authorization.

Air emissions from OCS operations that can significantly affect state
offshore and onshore air quality arc regulated by the Interior Depart-
ment, rather than the federal Environmental Protection Agency, according
1o California v. Kleppe, 605 F.2d 1147 (9th Cir. 1979).

The Outer Continental Shelf Lands Act (OCSLA) anticipated disputes
over oil and gas resources located near the federal-state ofishore bound-
ary. Therefore, section 7 authorizes the Secretary of Interior to negotiate
and enter agrecments with coastal states so that cil and gas development
can continue pending resolution of these jurisdictional disagreements. See
United States v. Louisiana, 448 US. 253, rchearing denicd, 447 U.S. 230
(1980}, involving a dispute over the interpretation of such a federal-state
agreement.

Section 8(g) of the OCSLA requires federal-state revenue sharing from
OCS leases of oii and gas pools spanning the federal-state boundary. Such
revenue sharing agreements must be negotiated on a case-by-case basis by
the Secretary of Interior and the stale governor. Failing agreement, the
federal district courts must equitably dispose of the revenues between the
parties.

When Interior and five coastal states were unable to reach agreement on
the division of $5.8 million held in escrow pursuant fo section 8(g), Texas
and Louisiana successfully sued to force distribution of these revenues,
achieving a 50-50 federal-state revenue split in federal district court.
Texas v. Interior, 580 F. Supp. 1197 (ED. Texas 1984). Appeals of those
rulings were still pending in 1986 before the Fifth Circuit Court of
Appeals.

Living Resource Management
For many years prior to United States v. California and the Submerged
Lands Act, the coastal states had exercised jurisdiction over fisheries and
navigation in United States coastal waters and had done so even beyond
three miles. In Skiriotes v. Florida, 313 U.S. 69 {1941), the state argued its
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fishing regulations applied three marine leagues (nine miles) offshore,
while the appellant argued that Florida law had no force beyond three
miles. The Court found it unnecessary to determine the scaward limit of
Florida's jurisdiction, holding that Florida could legitimately exercise
jurisdiction over its own citizens beyond the state's waters, whether three
miles or three leagues, until preempted by federal statute.

The Maine Court {reconfirming California), 420 U.S. 515 (1975), found
the Submerged Lands Act's transfer of scabed resources to the states to be
an exercise of the federal government's "paramount rights" over the entire
marginal sea. Residual federal rights, therefore, were retained within
the three-mile sea. Subsequently, in Douglas v, Seacoast Products, Inc,, 431
U.S. 265 (1977), the Court defined states' rights within the three-mile
zone as the right to exploit offshore resources subject to encumbrances pre-
viously crcated by federal exercise of its commerce, navigation, national
defense and international affairs powers. Thus in Douglas, federal vessel
enrollment and  licensing  statutes preempted Virginia's imposition of
licensing requirements on non-residents pursuing migratory fish within
state waters.
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PROCLAMATION 2668

Policy of the United States with Respect
to Coastal Fisheries in Certain Areas of the High Seas
by the President of the United States of America

WHEREAS for some years the Government of the United States of
America has viewed with concern the inadequacy of present arrangements
for the protection and perpetuation of the fishery resources contiguous to
its coasts, and in view of the potentially disturbing effect of this situa-
tion, has carcfully studied the possibility of improving the jurisdictional
basis for conscrvation measures and international cooperation in this
field; and

WHEREAS such fishery resources have a special importance 1o coastal
communities as a source of livelihood and to the nationasa food and indus-
trial respurce; and

WHEREAS the progressive development of new methods and tech-
niques contributes to intensified fishing over wide sea areas and in certain
cases setiously threatens fisheries with depletion; and

WHEREAS there is an urgent need to protect coastal fishery resources
from destructive exploitation, having due regard to conditions peculiar to
cach region and situation and to the special rights and equities of the
coastal State and of any other State which may have established a legit-
imate intcrest therein;

“NOW, THEREFORE, I, HARRY § TRUMAN, President of the United
States of America, do hereby praclaim the following policy of the United
States of America with Tespect to coastal fisheries in certain areas of the
high scas:

“In vicw of the pressing need for conservation and protection of fishery
resources, the Government of the United States regards it as proper to
establish conservation zones in those areas of the high seas contiguous to
the coasts of the Uniled States wherein fishing activities have been or in
the future may be developed and maintained on a substantial scale.
Where such activities have been or shall hereafter be developed and
maintained by its nationals alone, the United States regards it as proper
to establish explicitly bounded conservation zones in which fishing activ-
itics shall be subject to the regulation and control of the United States.
Where such activities have been or shall hereafter be legitimately devel-
oped and maintained jointly by nationals of the United States and nation-
als of other States, explicitly bounded conservation zones may be estab-
lished under agreements between the United States and such other States;
and all fishing activities in such zones shall be subject to regulation and
control as provided in such agreements. The right of any State to establish
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conservation zones off its shores in accordance with the above principles is
conceded, provided that corresponding recognition is given to any fishing
interests of nationals of the United States which may exist in such arcas,
The character as high seas of the areas in which such conservation zones
are established and the right te their free and unimpeded navigation are
in no way thus affected. i

IN WITNESS WHEREQF, T have hereunto set my hand and caused the
scal of the United States of America to be affixed.

DONE at the City of Washington this 28th day of September, in the
year of our Lord nincteen hundred and forty-five, and of the Independence
of the Uniled States of America the one hundred and seventieth,

HARRY STRUMAN
By the President:
DEAN ACHESON,
Acting Secretary of State
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PROCLAMATION 2667

Policy of the United States with Respect
to the Natural Resources of the Subsoil and Sea Bed
of the Continental Shelf
By the President of the United States of America

WHEREAS the Government of the United States of America, aware of
the long rangce world-wide need for new sources of petroleum and other min-
crals, holds the view that efforts to discover and make available new sup-
plics of these resoutces should be encouraged; and

WHEREAS its competent experts are of the opinion that such resources
underlie many parts of the continental shelf off the coasts of the United
Gtates of America, and that with modern technological progress their ubi-
lization is already practicable or will become so atan carly date; and

WHEREAS recognized jurisdiction over these resources is required in the
interest of their conservation and prudent utilization when and as devel-
opment is undertaken; and

WHEREAS it is the view of the Gavernment of the United States that
the exercise of jurisdiction over the natural resources of the subsoil and sea
bed of the continental shelf by the contiguous nation is reasonable and just,
since the effectivencss of measures to utilize or conserve these resources
would be contingent upon cooperation and protection from the shore, since
the continental shelf may be regarded as an extension of the land-mass of
the coastal nation and thus naturally appurtenant to it, since these re-
sources frequently form a seaward extension of a pool or deposit lying with-
in the territory, and since self-protection compels the coastal nation to
keep close watch over activities off its shores which are of the nature
necessary for utilization of these resources;

NOW, THEREFORE, 1, HARRY § TRUMAN, President of the United
States of America, do hereby prodiaim the following policy of the United
States of America with respect to the natural resources of the subsoil and
sca bed of the continental shelf.

Having concern for the urgency of conserving and prudently utilizing its
natural resources, the Government of the United States regards the natur-
al resources of the subsoil and sea bed of the continental shelf beneath the
high seas but contiguous to the coasts of the United States as appertaining
to the United States, subject to its jurisdiction and control. In cases where
the continental shelf extends to the shores of another State, or is shared
with an adjacent State, the boundary shall be determined by the United
States and the State concerned in accordance with equitable principles.
The character as high seas of the water above the continental shelf and
the right to their free and unimpeded navigation are in no way thus
affected.
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IN WITNESS WHEREOF, T have hereunto sct my hand and caused the
scal of the United States of America to be affixed.

DONE at the City of Washington this 28th day of Scptember, in the
year of our Lord nineteen hundred and farty-five, and of the Independence
of the United States of America the one hundred and seventieth,

HARRY S TRUMAN
By the President:
DEAN ACHESON
Acting Secretary of State
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PROCLAMATION 5030
Of March 10, 1983

Exclusive Economic Zone of the United States of America
By the President of the United States of America

WHEREAS the Government of the United States of America desires to
facilitate the wise development and use of the oceans consistent with
international law;

WHEREAS international law recognizes that, in a zane beyond its
territory and adjacent to its territorial sea, known as the Exclusive Econom-
ic Zone, a coastal State may assert certain sovereign rights over natural re-
sources and related jurisdiction; and

WHEREAS the cstablishment of an Exclusive Economic Zene by the
United States will advance the development of ocean resources and pro-
mole the protection of the marine environment, while not atfecting other
lawful uses of the zone, including the freedoms of navigation and over-
flight, by others States;

NOW, THEREFORE, 1, RONALD REAGAN, by the authority vested in
me as President by the Constitution and laws of the United States of
America, do hereby proclaim the sovereign rights and jurisdiction of the
United States of America and confirm also the rights and freedoms of all
States within an Exclusive Economic Zonw, as described herein.

The Exclusive Economic Zone of the United States is a zone contiguous to
the territorial sea, including zones contiguous to the territorial sea of the
United States, the Commonwealth of Puerte Rico, the Commonwealth of
the Northern Mariana Islands (to the extent consistent with the Covenant
and the United Nations Trusteeship Agreement), and United States over-
seas territories and possessions. The Exciusive Economic Zone extends to a
distance 200 nautical miles from the baseline from which the breadth of
the territorial sea is measured. In cases where the maritime boundary
with a neighboring State remains to be determined, the boundary of the Ex-
clusive Economic Zone shall be determined by the United States and other
State concerned in accordance with equitable principles.

Within the Exclusive Economic Zone, the United States has, to the ex-
tent permitted by international law, (a) sovereign rights for the purpese
of exploring, exploiting, conserving and managing natural resources, both
living and non-living, of the seabed and subsoil and the superjacent waters
and with regard to other activities for the economic exploitation and
exploration of the zone, such as the production of energy from the water,
currents and winds; and (b} jurisdiction with regard to the establishment
and use of artificial islands, and installations and structures having eco-
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nomic purposes, and the protection and preservation of themarine environ-
ment.

This Proclamation does not change existing United States policies con-
cerning the continental shelf, marine mammals and fisheries, including
highly migratory species of tuna which are not subject to the United
States jurisdiction and require international agreements for effective man-
agement.

The United States will excrcise these sovereign rights and jurisdiction
in accordance with the rules of international faw.

Without projudicc to the sovereign rights and jurisdiction of the United
States, the Exclusive Economic Zone remains an area beyond the territory
and territorial sca of the United States in which all States enjoy the high
seas freedoms of navigation, overflight, the laying of submarine cables
and pipelines, and other internationally lawful uses of the sea.

IN WITNESS WHEREOF, | have hereunto set my hand this tenth day
of March, in the year of our Lord nineteen hundred and cighty-three, and
of the Independence of the United States of America the two hundred and
seventh.

RONALD REAGAN
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United States Ocean Policy

Statement by the President
March 10,1983

The United States has long been a leader in developing customary and
conventional law of the sea. Qur objectives have consistently been to pro-
vide a legal order that will, amang other things, facilitate peaceful, inter-
national uses of the oceans and provide for equitable and cffective manage-
ment and conservation of marine resources. The United States also recog:
nizes that all nations have an interest in these issues.

Last July | announced that the United States will not sign the United
Nations Law of the Sca Convention that was opened for signature on
December 10. We have taken this step because several major problems in
the Convention's deep scabed mining provisions are contrary to the inte-
rests and principles of industrialized nations and would not help attain
the aspirations of developing countries.

The United States does not stand alone in those concerns, Some impor-
tant allics and friends have not sighed the Convention. Even some signa-
Lory States have raised concerns about these problems.

However, the convention also contains provisions with respect to tradi-
tional uses of the oceans which gencrally confirm existing maritime law
and practice and fairly balance the interests of all States.

Today | am announcing three decisions to promaote and protect the oceans
interests of the United States in a manner consistent with those fair and
balanced results in the Convention and international law.

First, the United States is prepared to accept and act in accordance with
the balance of interests relating to traditional uses of the oceans-such as
navigation and overflight. In this respect, the United States will recog-
nize the rights of other states in the waters off their coasts, as reflected in
the convention, so long as the rights and freedoms of the United States and
others under international law are recognized by such coastal states.

Second, the United States will exercise and assert its navigation and
overflight rights and freedoms on a worldwide basis in a manner that is
consistent with the balance of the interests reflected in the convention.
The United States will not, however, acquiesce in unilateral acts of other
states designed to restrict the rights and freedoms of the international
community in navigation and overflight and other refated high seas uses.

Third, I am proclaiming today an Exclusive Economic Zone in which the
United States will exercise sovereign rights in living and nonliving re-
sources within 200 nautical miles of its coast. This will provide United
States jurisdiction for mineral resources out to 200 nautical miles that are
not on the continental shelf. Recently discovered deposits there could be
an important future source of strategic minerals.
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Within this Zone all nations will conlinue to enjoy the high scas rights
and freedoms that are not resource related, including the freedoms of navi-
gation and overflight. My proclamation does not change existing United
States policies concerning the continentat shelf, marine mammals, and
fisheries, including highly migratory species of tuna which are not subject
to United States jurisdiction. The United States will continue efforts to
achieve international agreements for the effective management of these
species. The proclamation also reinforces this government's policy of
promoting the United States fishing industry.

While international law provides for a right of jurisdiction over marine
scientific Tesearch within such a zone, the proclamation does not assert
this right. I have clected not to do so because of the United States interest
in cncouraging marine scientific research and avoiding any unnecessary
burdens. The United States will nevertheless recognize the right of other
coastal states to excrcise jurisdiction over marine scientific research
within 200 nautical miles of their coasts, if that jurisdiction is exercised
reasonably in a manner consistent with internaticnal law.

The Exclusive Economic Zone established today will also enable the
United States to take limited additional steps to protect the marine envi-
ronment. In this connection, the United States will continue to work
through the International Maritime Organization and other appropriate
international organizations to develop uniform international measures for
the protection of the marine environment while imposing no unreasonable
butdens on commercial shipping.

The palicy decisions 1 am announcing today will not affect the appli-
cation of existing United States law concerning the high seas or existing
authorities of any United States Government agency.

In addition to the above policy steps, the United States will continue to
work with other countries to develop a regime, free of unnecessary polit-
ical and economic restraints, for mining deep scabed minerals beyond
national jurisdiction. Deep seabed mining remains a lawful exercise of the
freedom of the high seas open to all nations. The United States will con-
tinue to allow its firms to expiore for and, when market permits, exploit
these resources.

The administration looks forward to working with the Congress on
legislation to implement these new policies.
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National Conference on the States and an Extended Territorial Sea

Program

Monday, December 9, 1985

2p.m.

2:30-5:30 p.m.

Greetings, Scope and Nature of Conference
Lauriston R. King, Deputy Director

Texas A&M University Sca Grant College Program
Sea Grant Legal Network

Cascy Jarman, Sea Grant Legal Program
University of Mississippi Law Center

Historical and Legal Context

Richard Hildreth, Moderator

University of Oregon School of Law

The Law of the Sea Conference and National Juris-
diction

Thomas Clingan, University of Miami Law School

The States and the Territorial Sea

Milner Ball, University of Georgia Law School

Tuesday, December 10, 1985

9-10 a.m,

10:15 - 12 noon

Resource Management in an Extended Territorial Sea
Fred Whitrock, Moderator

Sea Grant Legal Program, Louisiana State Univer-
sity

Survey of Existing and Potential Resources in Off-
shore Waters

Donald Squires, Department of Marine Science,
University of Connecticut

Federal-State Relations in the Management of
Marine Resources

Alison Rieser, Marine Law Institute

University ofSouthern Maine

Fisheries

Charles McCoy, Florida Department of Natural Re-
SOUTCes

Ocean Disposal

Larry Schmidt, New Jersey Department of Environ-
mental Protection

Offshore Oil and Gas

Mary Ellen Lecper, Assistant Attorney General, De-
partment of Justice, State of Louisiana

E.G. Wermund, Burcau of Economic Geology, The
University of Texas at Austin
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1:30-3 p.m.

3:15-4:30 p.m.

6:30 p.m,

The Federal Interest in an Extended Territorial Sea
Lauriston R. King, Moderator

Texas A&M University Sca Grant College Program
Perspectives of a Federal Research and Resource Man-
agement Agency

Timothy Keeney, Deputy General Counscel, National
QOceanic and Atmospheric Administration

A History of Federal/State Conflicts in the Territor-
ial Sea and Anticipated Effects of an Extended Terri-
torial Sea

Michael W. Recd, Scnior Trial Attorney, Depart-
ment of Justice

United States Foreign Policy and National Security
Interests in a 12-Mile Territorial Sea

David Colson, Department of State

Models of Federal-State-Lacal Collaboration in
Coastal Resource Management

Martin Belsky, Moderator

Center for Governmental Responsibility, University
of Florida

Models of Bargaining and Dispute Settlement in
Marine Management

Marc Hershman, Institute of Marine Studies, Univer-
sity ofWashington

The Coastal Zone Management Experience as a Mod-
el for Collaborative Resource Management

Nan Evans, Office of Ocean and Coastal Resources,
National Oceanic and Atmospheric Administration
Intergovernmental Approaches to Cross-Jurisdiction-
a] Problems

Charles Wiggins, Department of Political Science,
Texas A&M University

Going to Court for the States: What the States
Might Expect from a 12-Mile Territorial Sea
John Briscoe, Esq., Washbum and Kemp

Wednesday, December 11, 1985

8:45-10:30 a.m.

10:45-12 noon
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An Extended Territorial Sea: Red Herring, or New
Spark for Federalism?

G. Thomas Koester, Assistant Attorney General,
State of Alaska

Response of Rapportuers
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