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PREFACE

In November, 1987, the Virgin Islands Marine Advisory Service (VIMAS)
at the University of the Virgin Islands conducted one day workshops on
"Public Access to the Shoreline” on St. Thomas and St. Croix. The workshops
were attended by Department of Planning and Natural Resources personnel;
legislative, judicial, and executive government personnel; representatives
from consulting firms, realtors, civic groups, and attorneys involved in land
use and development; and representative coastal developers and landowners
with beachfront property.

The purpose of the workshops was twofold: (1) to provide the participants
with basic legal and practical information about shoreline access in the Virgin
Islands and (2) to address selected V.1 shoreline access issues in a discussion
group format in order to arrive at recommendations for the government on
guidelines, studies, and/or legal measures it can undertake to mitigate future
access conflicts.

The Virgin Islands Marine Advisory Service (VIMAS) of the University of
Puerto Rico Sea Grant Program conducted the access workshops and prepared
Public Access to the Virgin Islands Shoreline: a Workshop Proceedings.
Funding for both was provided by VIMAS and the Coastal Zone Management
Program of the Department of Planning and Natural Resources.

VIMAS selected public access as a critical issue that it should address,
given the growing potential for conflict between the simultaneous increases
in the demand for and use of public recreation areas and in private
development along the coast. More specifically, "perpendicular access" - that
is, access to beach areas within the public domain from public roadways -- was
identified as a planning issue requiring more immediate attention. It is this
issue which was the focus of the November workshops.

Public Access to the Virgin Islands Shoreline: a Compilation of Relevant

Written Materials represents a comprehensive compilation of public
documents and other written materials on shoreline access which were
assembled in the course of the workshop and proceedings preparations. It is
intended to serve as a companion volume to the Proceedings, providing a
full picture of the V.I. shoreline access issue to date.

Included are workshops programs; diagrams of shoreline access in the
Virgin Islands; relevant territorial statutes, pending legislation, judicial
decisions, and historical and planning documents; a pertinent federal statute;
useful legislation from other jurisdictions; and recent news clippings.
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Both the Proceedings and this Compilation are available from the
University of Puerto Rico Sea Grant office at a minimum charge.

The comprehensive combination of presentations, findings, and
recommendations found in Public Access to the Virgin Islands Shoreline: a
Workshop Proceedings and the documents in this Compilation should make
useful desk references for those who are involved in land use planning either
in a public, private, or civic capacity. Both should serve as the basis for a
number of recommended initiatives -- some of which require legislation --
that the Territory should implement as soon as it is practicable.



THE VIRGIN ISLANDS
MARINE ADVISORY SERVICE

The Virgin Islands Marine Advisory Service (VIMAS) is part of the
National Sea Grant College Program in the United States. Sea Grant is a
federal/ state and territorial partnership administered through local academic
institutions. It is designed to promote the wise use and development of the
nation’s coasts and oceans through a program of applied research, education,
and advisory service. Sea Grant programs are located in all the coastal and
Great Lakes states, Guam, Puerto Rico, and the U.S. Virgin Islands.

VIMAS is an inter-institutional project. It is part of the University of
Puerto Rico Sea Grant Program and administered locally through the
University of the Virgin Islands and West Indies Laboratory of Fairleigh
Dickinson University.

Marine research, technology, and information are not especially useful
unless there is some way to get that knowledge to the people. Marine
advisory services basically operate under the philosophy of transferring skills
and knowledge to the marine community. They are an outreach program to
such marine user groups as fishermen, coastal zone management personnel,
boaters, the marine industry, and youth who are interested in the sea.

VIMAS, housed at the University of the Virgin Islands, brings together the
diverse talents, expertise, and facilities of its associated academic institutions
and members of the V.I. community. It can also draw upon the expertise and
information networks available through Sea Grant nationwide.

VIMAS activities include one-on-one advisory services, the distribution of
materials, and larger scale projects, such as workshops, a marine camp,
reports and publications, radio and television spots, and news columns.

For further information about VIMAS, you can contact:

Nathalie Peter
Virgin Islands Marine Advisory Service
University of the Virgin Islands
St. Thomas, Virgin Islands 00802
(809) 776-9200 ext. 1242
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MORNING SESSION
OVERVIEW OF PUBLIC ACCESS TO THE SHORELINE

Opening remarks -- What is Public Access and
Accessibility

Nathalie Peter, Marine Advisor

Virgin Islands Marine Advisory Service
The Problems of Public Access: Public Rights vs.
Private Rights vs. Natural Resource Protection

Dennis Nixon, Director,

Marine Affairs Program, University of Rhode Island
Relevant Federal and Territorial Laws and Judicial
Decisions

Godfrey de Castro, Attorney General

Office of the Attorney General
The Role of the Department of Planning and Natural
Resources in Public Access

Brian Turnbull, Assistant Commissioner of Planning,

Department of Planning and Natural Resources
Summary Report on the June 1987 Public Hearings
Conducted by the Virgin Islands Legislature

Virdin Brown, Senator,

Virgin Islands Legislature
Break

Methods of Acquiring Public Access
Nathalie Peter, Marine Advisor,
Virgin Islands Marine Advisory Service
How Other States and Territories Handle Public
Access
Alex Wypyszinski, Director,
New Jersey Sea Grant Extension Service
How Other Caribbean Nations Handle Public Access
Edward Niles, Planner,
Physical Planning Unit, Grenada
Lunch

AFTERNQOON SESSION

TOWARD A TERRITORIAL POLICY ON SELECTED ACCESS ISSUES
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1. Assessing the Need for Improved Public Access
A. Is It Now Necessary to Develop an Inventory of Existing
Public Accessways?

B. How Should We Determine What Additional Areas Should
Be Designated Public Accessways?

C. How Can We Determine How Existing and Future
Accessways Should Be Used and How They Can Be Made
Accessible?

Facilitator — Ronald Belfon, Counsel, Division of Coastal

Zone Management, Department of Planning and
Natural Resources

Resource Panel — Victor Giraud, Marva Sprauve
Browne, Edward Niles
Summary of Key Points and Findings
’ Rapporteur - Alex Wypyszinski

Break

II. Means of Mitigating Conflicts Arising with
Adjacent Property Owners
A. How Can Accessways Be Designed Both to Afford Protection
to Adjacent Property Owners and to Optimize Accessibility?
B. What Is the Status of Beachfront Liability?
Facilitator -- LaVerne Ragster, Coordinator, Virgin
Islands Marine Advisory Service
Resource Panel —~ Edith Bornn, Lucien Moolenaar,
Dennis Nixon :
Summary of Key Points and Findings
Rapporteur -- Dennis Nixon
Open Discussion

Adjourn
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I. Assessing the Need for Improved Public Access
A. Is It Now Necessary to Develop an Inventory of Existing
Public Accessways?

B. How Should We Determine What Additional Areas Should
Be Designated Public Accessways?

C. How Can We Determine How Existing and Future
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Accessible?
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Zone Management, Department of Planning and
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Islands Marine Advisory Service
Resource Panel - John Ogden, Raymond Richards,
Dennis Nixon
Summary of Key Points and Findings
Rapporteur — Dennis Nixon
Open Discussion
Adjourn
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DIAGRAMS OF THE VIRGIN ISLANDS
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SECTION C.
RELEVANT VIRGIN ISLANDS STATUTORY LAW
AND PENDING LEGISLATION

Virgin Islands. Coastal Zone Management Act of 1978. Virgin Islands
Code Title 12, Chapter 21, Sections 901-906, 910(a)(4) (1987).

. Coastal Zone Management Regulations. Title 12,
Subchapter 21, Sections 910-10, 910-11 (1981).

. Industrial Development Program Act. Virgin Islands
Code Title 29, Chapter 12, Section 708(i) (1987).

- Open Shorelines Act of 1971, Virgin Islands Code Title 12,
Chapter 10, Sections 401-407 (1987),

. "Adverse Possession." Virgin Islands Code, Title 28, Chapter 1, Section
11 (1987).

. V.I. Zoning and Subdivision Law, Virgin Islands Code
Title 29, Chapter 3, Sections 230(a), 238 (1987).

Virgin Islands Legislature. "To prohibit the interference and
restrictions of public access to the shorelines, to establish the
Shoreline Beach Access Program, and to create the Shoreline
Land Acquisition Fund.” Bill No. 17-0089 (June 25, 1987).
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Copy below is hereby certified to be a true and correct
copy of regulations adopted pursuant to authority granted by
12 v.I.C. Chapter 21, Sections 904(g), 910(e), and 91l1(b} (1),

by the Coastal Zone Management Commission.

DATED: 2/26/81 ﬂ/\.ﬁw\/ 4‘*«

i DARLAN BRIN, Commissioner
Department of Conservation & Cultural Affairs

ORVILLE XEAN, Chairman
Coastal Zone Management Commission

APPROVE

_—N

JUAN LUIS
Governor of the Virgin Islands

Dated: March 18, 1981
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The schedule entry of a Committee meeting shall include an agenda

of items to be considered by the Committee at the meeting.
.l

(c) Minutes shall be kept of all meetings of a Committee. Minutes
may include a short summary of the business which was conducted
by the Committee and a record of all official actions taken, if
any, by the Committee. Such minutes shall be available for public

inspection.

(d) The Committee shall conduct site visits whenever it deter-
mines that such visits would be helpful in evaluating Coastal
Zone Permit applications, Coastal Zone Permits and compliance

therewith.

{(e) At a vote on any matter, including but not limited to appli-
cations for Coastal Zone Permits, a tie vote on a motion shall be

deemed disapproval of the motion.

Section 910-10. Coastal Zone Permit Provisions.

(a) Coastal Zone Permits for coastal zone applications which have

been approved shall include:

(1) A concise and accurate description of the development

authorized by the Coastal Zone Permit,

(2) 1Identification of any documents, incorporated by refer-
ence, which are required to clarify the terms of the Coastal Zone
Permit or to facilitate carrying out the intent of the Committee

or the Commissioner.
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(3) The date on which the permit becomes effective (which
date shall be the date on which it is signed by the Committee or
the Commissioner) and, where appropriate, the date on which the
permit shall expire.

(4) A statement that construction of any development approved
by a Coastal Zone Permit shall begin within twelve (12) months
from the date such permit becomes effective and shall be continuous
until completion and that failure to so commence work within such
period and continuously construct thereafter until the completion of
construction, shall cause the permit to terminate automatically and
render it null and void, unless the permittee Trequests an extension
in writing and demonstrates to the satisfaction of the Committee
or Commissioner that good cause exists for granting such extension.
If a permittee requests an extension of a major Coastal Zone Permit,
notice shall be published of such request, and the public shall
have the right to comment in writing concerning such request.

(5) A statement that the permit may not be transferred or
assigned except as provided in Section 910-15 of these regulations.

(6) A statement that the Commission, its Committees, the
Commissioner or their authorized agents or representatives shall
have the power to enter at reasonable times upon any lands or
waters in the coastal zone for which a Coastal Zone Permit has
been issued, and that the permittee shall permit such entry, for
the purpose of inspecting and ascertaining compliance with the
terms and conditions of said Coastal Zone Permit, and that the
permittee shall provide access to such records as the Commission,

its Committees or the Commissioner, in the performance of its or
¢
[
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his duties under the Act, may require the permittee to maintain.
Such records may be examined, and copies shall be submitted to the
Commission, its Committees or the Commissioner upon request.

(7) A statement that if the permit is revoked or expires,
the permittee shall, upon order of the Committee or the Commissioner,
and in their sole direction:

(A) Remove all structures authorized by the
permit and restore the area in the manner
specified by the Division of Coastal Zone
Management; and/or

(B) Modify such structure or site; and/or

(C) Comply with any reasonable directive of
the Committee or the Commissioner in satis-
fying the original permit conditions in
such time and manner as the Committee or
the Commissioner may direct.

(8) A statement that if the development or occupancy of
trustlands or other submerged or filled lands, or other development
in the coastal zone, requires separate and distinct approval from
the United States Government or any agency, department, commission
or bureau thereof, then no such development or occupancy shall
begin before receipt of all such permits and approvals.

(9) A statement that the development will operate so as to
assure optimum public access to recreational opportunities at the
shoreline. (This provision shall not be included .in minor Coastal

Zone Permits).
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(10) A statement that a placard evidencing the permit shall
be posted conspicuously at the project site during the entire

period of work.

(11) A statement that in issuing this permit, the Committee
or the Commissioner has relied on the information and data provided
by the permittee and that if, after the issuance of this permit,
guch information or data prove to be false or inaccurate, then
the Committee or the Commissioner may modify, suspend, or revoke
the permit, in whole or in part, and institute appropriate legal

proceedings.

(12) A statement that when the activity authorized orx
required by a Coastal Zone Permit is complete the permittee shall
promptly so notify the Director and provide him with a certifica-
tion of compliance that the plans and specifications of the
project and all applicable Department of Conservation permit

requirements have been met.

(13) A statement that if the permittee abandons, deserts
or vacates the premises or discontinues its operations at the
premises for a period totalling six (6) consecutive months, then
the permit will terminate automatically and be rendered null

and void.

(b) 1In addition to those provisions required by subsection (a),
the Committee or the Commissioner may require additional conditions

to be included.

(¢) In addision tc those provisions required by subsections (a)

and (b), all Coastal Zone Permits for the occupancy or development
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of trustlands or other submerged or filled lands shall include:

.i
(1) The amount and manner of payment of rental and/or use

fees.

{2} A statement that a Coastal Zone Permit that includes an
occupancy or development permit is issued for a definite term,
shall not constitute a property right, and shall be renewable only

if the requirements of 12 V.I.C. Section 911 are satisfied.

{(3) A statement that a Coastal Zone Permit for the occupancy
or development of trustlands or other submerged or filled lands
shall be subject to approval by the Governor and ratification by
the Legislature or, if the Legislature is not in session, then by
the Committee on Conservation, Recreation, and Cultural ARffairs

of the Legislature.

(d) All Coastal Zone Permits shall contain a statement that
violation of any provision of the permit shall result in revoca-

tion of the permit.

Section 910-11. 1Issuance of Major Coastal Zone Permits; Easements.

(a) Development for which a major Coastal Zone Permit has been
approved shall not begin until the Committee has signed and issued

the Coastal Zone Permit to the applicant.

(b) If approval of a major Coastal Zone Permit has been given

subject to conditions, including but not limited to a condition
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requiring conveyance of an easement or right-of-way, then no
Coastal Zone Permit shall be issued until all such conditions
have been met, including but not limited to receipt of an
easement or right-of-way conveyance acceptable to the Committee;
provided, however, that the Committee, in its discretion, may
issue a Coastal Zone Permit prior to compliance with all condi-

tions where:

(1) The applicant has evidenced his intent to comply with

the condition;

(2) The applicant has satisfied the Committee and demonstrated
in writing why the condition cannot be partly or fully complied

with before issuance of the permit; and

{3) No reasonable grounds for insecurity have arisen as to
the applicant's compliance with, or intent to comply with, the

condition(s).

(c) Notwithstanding the provisions of paragraph (b}, if any con-
dition of a major Coastal Zone Permit requires the applicant to
submit a plan for satisfaction of a condition to the Division

of Coastal Zone Management and/or to the Committee for review and
approval, no Coastal Zone Permit shall be issued until such plan(s)

has been reviewed and approved.

(@) 1f a Committee requires grant of an easement Or public
accessway as a condition of a major Coastal Zone Permit

application, (then the following procedures shall apply:
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(1) Any such easement shall be granted to the Government of
the Virgin Islands and shall allow free and unrestrioted access

to the shoreline by the public:

(2) Any such easement shall be in a form sufficient to

satisfy the requirements of the Virgin Islands Code; and

(3) Any such easement shall be delivered to the Director,
who shall promptly record the easement at the Office of the

Recorder of Deeds.

Section 910-~12., Conservation Practices.

Any development for which a Coastal Zone Permit is required
and issued shall be performed in accordance with the standards

set forth in applicable local and federal law and regulations.

Section 910-13. Certificates of Occupancy.

{(a) No structure which has been constructed pursuant to a

Coastal Zone Permit, shall be occupied or used until a Certificate
of Occupancy has been applied for, approved, and issued by the
Commissioner pursuant to his duties as Zoning Administrator

under the Act and Title 29 V.I.C., Chapter 3.

(b) An applicant for a Certificate of Occupancy may make joint
application for said Certificate (to be issued by the Commissioner)
and for a Certificate of Use and Occupancy pursuant to Title 29

V.I.C. Chapter 5 {to be issued by the Commissioner of the
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Department of Public Works) under a joint application form.

{c) The joint application form shall be as approved and amended
from time to time by the Commissioner of the Department of Public
Works and the Commissioner of the Department of Conservation and
Cultural Affairs. Approval may be preceded by consultation with

+

the public and interested persons.

(d) The joint application form shall request, and each application
filed shall contain, such information, statements and supplementary
data as are reasonably required to @etermine whether the project
complies with all land and water use laws and regulations
administered by the Departments of Public Works and Conservation

and Cultural affairs.

Section 910-14. Modification of Approved Coastal Zone Permits.

(a) An application for modification of the provisions of a Coastal
2one Permit shall be treated as a new application for a Coastal
%one Permit unless the Commissioner determines that such modifica-
tion would not substantially alter or modify the scope, nature or

characteristics of the existing permit or approved development.

(b) Where the Commissioner finds that such proposed modification
would not substantially alter or medify the scope, hature or
characteristics, the Committee may nevertheless impose such con-
ditions to approval of the modification as it deems necessary to

satisfy the Erovisions of the Act.
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(c) The Commissioner may waive in whole or in part administrative
processing fees and/or information requirements for processing
such new application. He shall base such a waiver on the extent
to which information or fees previously submitted are adequate
for processing of the new application. (Sections 910-4(d) and
910-5 set forth additional provisions relating to Coastal Zone

Permit fees.)

Section 910-15. Assignment and Transfer of Coastal Zone Permits.

{a) If an applicant transfers or assigns his interest in a de-
velopment for which a Coastal Zone Permit has been applied, but
not yet acted upon, a new permit application shall be required.
The Commissioner may waive in whole or in part administrative
processing fees, informational requirements and/or time limits for
processing such an application if the development is substantially
similar to the one for which the permit application is pending

and no significant question appears concerning the capacity of

the transferee or assignee to comply with any applicable permit

conditions.

(b) Any person who has obtained a Coastal Zone Permit may request
the Committee (in the case of a major permit}, or the Commissioner
{in the case of a minor permit) to assign or transfer such permit
to another person. In order to assign or transfer a Coastal Zone

Permit, the applicant must:



T.29 §708 PUBLIC PLANNING AND DEVELOPMENT

Ch. 12

persen, firm or corporation does not exceed by more than fifteen
(15%) percent the bid of any nonresident persons, firms or corpo-
rations; and further agrees in writing to invite competitive bid-
ding, and to require all contractors retained by him to invite com-
petitive bidding, for all such services, goods and materials pursuant
to the publication requirements of Title 81, section 236 of the Code,
and to apprise each bidder in writing regarding the name of the
successful bidder and the amount of his bid.

(1) For any applicant who proposes to do business on land ad-
joining any beach or shoreline of the Virgin Islands, agree to grant
to the Government of the Virgin Islands & perpetual easement upon
and across such land to the beach or shoreline to provide free and
unrestricted access thereto to the public, which easement shall be
duly recorded in the Recorder of Deeds upon the granting of a
certificate of industrial development benefits, This provision shall
not be construed as requiring free use of private facilities, but only
as requiring free nccess to the beach or shoreline to the general
public as a condition precedent to the granting of industrial devel-
opment benefits,

(j) Meet any time restraints or deadlines imposed by the Com-
mission with respect to the initiation of operations or construction
activity; provided, that the Commission may extend any such time
restraints or deadlines upon good cause shown by the beneficiary.

(k) Agree in writing to notify the Virgin Islands Employment
Service as to the availability of employment by him or his subcon-
tractors, the number of employees required, the occupational classi-
fication of such workers, and the applicable wage rate.—Added
Sept. 23, 1975, No. 3748, § 1, Sess. L. 1975, p. 145; amended Oct.
27, 1980, No. 4502, § 1(b)-(d), Sesa. L. 1980, p. 237; Dec. 19, 1984,
No. 5031, § 1(a), (b), Sess. L. 1984, p. 412; Dec. 8, 1986, No. 5224,
§ 1(10)—(14), Sess. L. 1986, p. 845; Dec. 29, 1986, No. 5227, § 4,
Sess. L. 1986, p. 383,

Referencen in text. Sections 934 and 836 of the Internal Revenue Code, re-
ferred to in subsec. (c)(1), are classified to 26 U.8.C. §§ P34 and 936.

lsis—Act. No. 5224 added the second sentence in the Intreductery para-
grap

Subsection (a);: Act No. 5224 substituted “$50,000” for “$20,000” following
“invest at least” and inserted “designated service businesses” following “rec-
reation” in the first sentence and added the fifth sentence.

Subsection (e} (1): Amended generally by Act No. 5224,

Subsection {f): Act No. 5224 substituted “ten (10}” for “two” following
“employ at least” at the beginning of the subgection,

Subsection (j): Added by Act No. 5224.

Subsection (k): Added by Act No. 5227.
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1684—Subsection (a): Substituted #$20,0t

sentence.
Subzection (f): Substituted “two™ for “ten
19]810—Deleeed the words “all of” after “
:é%bfsection (b): Added “in the case of :

thin the meaning of that term under the la
ing “United States.”’

Subsection (¢): Amended generally.

Effective date of 1985, No. 5224 amendm:
§ 10(a), Sess. L. 1986, p. 365, provided th:
amended this section shall take effect Januar:
the exchange of tax subsidies for tax exempt
effect until Qctober 1, 1987.

Legislative intent of 1880 amendment. A:
Beu. L. 1980 . 239, provided: “It is the ex;
w amended this section and s.

thia ﬁtl

that no otherwise qu
Vlrsln ds Industrial Development Progr:
solely by reason of the fact that it is & partners

- Effective date. For effective date of this
pection 701 of this title.

" Rules and regulations, Act Dec. 3, 1986, No.
provided that: “The Industrial Deveiopment C
and regulations concerning Title 29, section °
by this act. However, those rules and regul
date of this act with respect to local procure
the IDC, § 708-701 through § 708-718) shall
date of this act to the extent that they are n
ﬁ 708a. Exemptions to beneficiary quali.
...(8) Notwithstanding the specific req
of benefits provided in section 708 of
exempt support business as defined in
1401 Title 22, Virgin Islands Code, wh

ents of section 934 or 936 of
Code, shall be eligible to receive an inc
tate and the tax benefits authorized pu
this chapter in this territory but only t
ties of said licensed exempt support bu:
business of an exempt insurer.

(b) The Virgin Islands Industrial Des
establish and from time to time amend
a8 are necessary to effectuate the provi

' {¢) Nothing contained in this chapt:
Virgin Isiands Code, shall be construed -

imposing reasonable requirement:
ceipt by any licensed exempt support b
velopment certificate. In making any det

37
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T.28 §11 PROPERTY Ch.1

¢laim a right by prescriptive use in one of them against himself. 1 V.I.Op.A.G.
101,

7. Survey. The Superintendent of Public Works may conduct a survey of
real property at the request of & person who claims title to it by reason of at
least fifteen years of adverse possession. 2 V.1LOp.A.G. 226.

8. Easements. Where & power company's pele has been on private property
for 20 years in & manner amounting to pdverse possession, the company has an

- egsement by prescription, and a subsequent purchazer with notice would take
subject to the easement, the existence of the power line being notice of the
easement. 3 V.1.Op.A.G. 228.

To establish an easement by preseription, and bind a subsequent purchaser
with notice, the use of a power line and pole upon private property must be
adverse, uninterrupted, exclusive, continuous and under claim of right. Id.

9. Amgessment designation. It was of no probative significance that after
adverse possession c¢ontroversy began and after appellant’s possession had
continued much longer than 15 years, the local taxing authorities inserted new
language in certain annual agsessments 10 designate the dwelling as a “superfi-
eiary house”. Myers v, Canton, C.A.3d 1970, 7 V.1. 500,

10. Superficiary house., One who enters land under a claim of right and
possesses the land and its superstructures adversely to all others is not deemed
to be the owner of a superficiary house simply because the land turns out to
have been owned by another. Myers v. Canton, C.A .34 1970, 7 V.1. 500.

11. Fiduciary. Distriet Court was justified in concluding that plaintiff suing
for title by adverse possession was acting in a fiduciary capacity with respect
to the Iand in question and thus unable to prove compliance with the standards
of this section, where his stepfather died intestate and plaintiff occupied the land
and took care of the repairs, taxes and renting of it. Canton v. Duvergee,
C.A.3d 1971, 8 V.1, 382, 438 F.2d 1218,

12. Inference. In action to establish title through adverse possession, ouster
of cotenants was a proper inference from long centinued exclusive possession
and manifest claim of sole dominion without any accounting for profits or
demand for contributions. Prince v. Duvergee, D.CV.I, 1938, 1 V.I. 425.

13. Evidence. In action to establish title through adverse possession a suffi-
cient showing of ouster of all cotenants and subsequent running of statutory
period was made when 8 period of 256 years was established during which the
plaintift and his father had possessed, occupied, and improved the property,
paid all taxes and costs of maintenance, and failed to make any accounting to or
demand upon any cotenant, Prince v, Duvergee, D.CV.L 1938, 1 V1. 425.



T28 §11 PROPERTY Ch.1

§ 11. Adverse possession

4. Duration and continuity of possession. Where plaintiff claimed titie to
land by adverse possession, and plaintiff's father, assisted by plaintiff, had
undertaken acts which manifested adverse, continuous, notorious possession,
and immediately following plaintifi’s father’s death, plaintiff continued utiliz-
ing the land in similar ways, plaintiff was entitled to lay claim to the period
in which the property was utilized by his father, for purposes of determinin
adverse possession. Emanuel v. A Section of Parcel 119 and 121 Estate Smjtﬁ
Baiv, D.C.V.1. 1984, 21 V.1. 82

h an action claiming title to property by adverse possession, contention that
during the last three or four years plaintiff made little or no use of property at
issue, was immaterial, where plaintiff put forward evidence sufficient to show
continuous, notorious possession for a period far in excess of the 15 years
necessary to show adverse possession, even without taking inte account the last
three or four years. Id.

here plaintifi’s father, assisted by plaintiff, from mometime prior to 1942
up until 1954, and where plaintiff alone, from immediately therenfter until at
least 1881, had utilized land under claim of title, by acta ineluding occupying,
fﬂmting, :]B-.M“g animals, building terraces, planting fruit trees, buil g a
ence on three sides of the land, storing building materials, eutting a road, and
where plaintiff in face to face conversation with defendants made clear his

c%aimlgo the land, plaintiff was entitled to title of the land by adverse posees-
sion, Id.

8, Easements. An adverse use {s neceasary to establish a prescriptive enge-
ment. Schindel v, Pelican Beach, Inc., Terr. Ct. St. T. and St. J. 1979, 16 V.L

-

Chapter 8. Conveyances of Property

§ 47. Construction of conveyance; description of property

The following are the rules for construing the descriptive part
of a conveyance of real property when the construction is doubtful
and there are no other sufficient ecircumstances to determine it:

] ] -

{6) When the shoreline is the boundary, the rights of the
grantor to the line of mean high tide, subject to the right of the
public to make reasonable recreational use of the shoreline, as
“shoreline” is defined in section 402 of chapter 18 of Title 12 of
this Code, are included in the conveyance.

—Amended Oct. 81, 1978, No. 4248, § 8, Sess. L. 1978, p. 314.

1978—Paragraph (B): Substituted “the rights of the prantor to the line of
mean high tide, subject to the right of the public to make reasonable recrea-
tional mse of the shoreline” for “the rights of the grantor w the landward
boundary of the shoreline” following “is the boundary”.

Eftective date of 1978 amendment. Act Oct, 31, 1978, No. 4248, § 24, Seszs. L.
1978, p. 317, provided: “The effective date of this Act [No. 4248} shall be
February 1, 1979.”



T.29 §229 PUBLIC PLANNING AND DEVELOPMENT Ch.3

services; and licenses to continue operation of the company in airport build-
ing were properly denied 88 contrary to the zoning law. 8 V.L.Op.A.G. 116.

§ 230a. Use of subdivision roadways or streets

The use of any roadway or street onto, within or through any
subdivision of residential development of ten or more dwellings,
which roadway or street is open to the use of any other persons as
guests, visitors or permittees, other than the actual inhabitants
thereof, shall not be denied or restricted directly, indirectly or by
subterfuge, to any person, subject only to the conditions and limi-
tations established by law and applicable in like manner to all
persons.—Added Dec. 27, 1988, No. 4881, § 4, Sess. L. 1983, p. 257.

§ 231. Uses permitted subject to conditions

Required conditiona for permitied nsea

(a) The general uses of land permitted by the TABLE OF PER-
MITTED USES in each district are intended to be used with com-
mon characteristics which are consistent with the purpose estab-
lished by this subchapter for each district. However, certain uses of
land provide accommodations consistent with, or necessary to, the
purpose intended for each district but differ in their general charac-
teristics from the principal permitted activity and in their impact
thereon.

Special conditions are, therefore, established for these uses in or-
der to retain a consistent relationship between their greater or
unique intensity or kind activity and the principal activity permit- _
ted in the district where they may be permitted, subject to the .
additional conditions. :

Every use conditionally permitted in any district, as set forth in
the TABLE OF PERMITTED USES in this subchapter shall be
subject to all regulations of the district in which such use is condi-
tionally permitted and located unless otherwise stated and set forth
under specific conditions of the following sections for each condi-
tionally permitted land use,

» ] »

7. Churches, synagogues, temples, and Sunday school build-
ings. Churches, synagogues, temples, and Sunday school buildings
are permitted in the R-1 and R-2 Districta subject to the following
conditions:

A, There shall be a minimum Zzoning lot area of three-
quarter (34) acres: . . .

64
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Séventeenth Leglslaiufe of the Virgin Islandg»
| of the United States

June 25, 1987

To prohibit the interference and restrictions of public“

access to the shorelines, to establish the Shoreline Beacl
nd to Create the Shoreline land acquiesltic
'

fund

N
).
.,

‘ -
e

>,:OPOSED BY: benator Iver A. gtridiron and John A. Bell; Co-

sponsored by Senator Lorraine L. Berry
l

L4

.'.'f.- P
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1
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i
BE IT ENACTED bylthe Legislature of the Virgin Islands:
Section 1. ETitle 12, EBection 403, Virgin Island Code,

is amended to read as follows:

1
Section 403{ Obetruction of shorelines and access to

!
'i

(a) No person, firm, corporation, association or other
|

shorelines prohibited

- legal entity n#all create, erect, maintain, or construct

any obsfruction,g barrier, or restraint of any nature

whatsoever uponi acrost or within the shorelines of the

Virgin Islands, 4ncluding Bany access road to these
‘shorelines, whether publiecly or privately owned,as defined

in this . Chapter which BT interferes with the
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unrestricted right of the public, individually and

| %~ free and

| B -

collectively, to .anter, Jeave, cross or, [ use and enjoy

3 _: any shoreline. o

l. (b) Any ppribn. firm; corporation, association or
> legal entity who violates ;ha rovisions of this section
) shall be quilty of a misdemeanor and fined not less than
4 £500 for the fiéat offense or less than £1,500 for each and
3 every other lub;eguent offense.

) Bection 2. iTitle 12, Chapter 10, Virgin Islands Code,
) is amended by ndging a new Bection 464 to read as follows:

| Bec}ion 404Eshoroline Beach Access Program

2 {a) There iis created the BShoreline Beach Access
3 Program, to betadministered by the Department of Natural
3 Resources and ?lanning, for the purpose of acquiring,
> improving and maintaining property along the shorelines of
3 the Virgin Islands. |

7 {(b) The Départment of Natural Resources and Planning
3_ shall establisﬁ and carry out a program to assure the
P acquisgition, 1gprovement and maintenance of a system of
) public- ACCeBB Eo beaches. This beach access program shall
1 include standards to be adopted by the Department for the
2 acquisition of?property and the use and maintenance of said
3 property. The' standards shall be written to assure that
4 iand acquisition funds shall only be uEed to purchase
ol interests in property that will be of benefit to the
] general public; The program shall bf decigned to provide
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_and laintain xeaioravlo publio Ico.ll'lnd necessary parking,

' within the linitatlonl of the resources nvailahla. to .all

. areas of the Vﬁrgin Illandn shorelines where access is

compatible with !the matural resources involved and where
reasonable access 18 not already available. Prior to the
purchase of any nterest in property, the Commissioner of
Natural Resources|and Planning shall make a written finding
of the public puréose to be served by the acquisition. The
shoreline land 5cquisition fund shall not be used to
purchase property held for less than two years by the
current owner. |These funde may be used to meet matching
requirements for federal or other funds. The Department of
Natural nesourcep and Planning shall make every effort to
obtain funds from sources other than the Ganeral Fund for
these purposes. [ Funds may be used to acquire or develop
land for pedestrﬁan accese including parking.

Bection 3. iTitle 33, Chapter 111, Virgin Islands Code
is amended by adéing a new Bection 3073 to read as follows:

Section 5073 Shoreline land acquisition fund

.

la) There :1: hereby created in the Treasury of the
virgin 1Islands & separate and distinct fund to  Dbe
depignated as ithe shoreline land acquisition fund
(hereinafter ré?erred to in this section as the *Fund").
The Commissioneri of Finance is authorized and directed to
provide for the:administration of the Fund, and no monles

contained therein shn}l be available for expenditure

b ]
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.xccpt uu provided for 4n thi- lcction.

(b) " Tho' Fund lhall consist of all sums appropriated

- from tine to tima hy the Legillaturo, and all gifts

contrihutions and bequests of all monies made thereto, all
I

. of which shall remain available until expended.

* (c) Monies deposited in the Fund shall be disbursed by
the Commissioner | of Finance, at the -direction of the
Commissioner of ﬂatural Resources and Planning, exclusively

for expenditures | to carry out the provisions of Title. 12,

Chapter 10, 80ct{on 404, Virgin Islands Code.

(a) The C;mmissioner of Finance shall gquarterly
forward to the Législature, and shall make available to the
public, detaileé accounting of the disbursements from the

!
Fund and the unobligated balance thereof.
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SECTION D.
RELEVANT VIRGIN ISLANDS JUDICIAL DECISIONS

Virgin Islands. Opinion of the Attorney General. 3:228 (1957).

Schindetl v. Pelican Beach Beach, Inc., 16 V.I. 237 (D.C.V.1. 1979), aff'd 18
V.1 647 (Ct. App. 3d 1981).

United States of America v. St. Thomas Beach Resorts, Inc. 11 V.1. 79 (D.C. V.I. 1974).
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The Department Heads, therefore, would not be legally justified in
utilizing their funds for this purpose. '

There recently came to my attention an instance where one of
the departments’ head paid such a claim out of its operating fund.
This had the effect of acknowledging fault where an investigation
would seem to indicate that none in fact existed. The recipient has
been encouraged thereby to submit an additional claim based
upon his inability to use his damaged automobile for several months
while it was ostensibly being repaired. It might be well at this time
to call to the attention of department heads the procedure herein

suggested whereby all such matters should be forthwith referred :

to the Governor.
Sincerely yours,

Leon P. Miller
United States Attorney

1357-3

Power Lines and Poles

1. Virgin Islands—Virgin Islands Corporation—Power Lines

The Electric Power Division of the Virgin Islands Corporation has no right
to string a wire over private property unless done by consent or agreement
of landowner. See 28 V.1.C_ §§ 411, 413, 415.

2. Virgin Islands—Virgin Islands Corporation—Power Lines

A written easement is the suggested form of the consent by landowner
to stringing of wire over his property by Eleetric Power Division of Virgin
Iglands Corporation. See 28 V.1.C. § 412,
8. Virgin Islands—Virgin Islands Corporation—Power Linea

Branches may be removed or trimmed over highway where they interfere
with the wires of Virgin Islands Corporation where cutting is necessary and

is performed properly and it does not mutilate or injure the trees perma-
nently. See 28 V.I.C, § 413.

4. Adverse Possession—Generally

Where a power pole of Virgin Islands Corporation has stood on private
property for 20 years, it may not be removed by landowner as it would
appear the power company has an easement by prescription, based on ad-
verse possession and continuous user. See 28 V.I.C, § 11
5. Adverse Possession—Generally

To establish an easement by prescription, binding a subsequent purchaser
notice of the use by the pole and line is shown by the existence of gaid
pole and line provided the use is (1) adverse, (2) uninterrupted, (3) ex-
clusive, (4) continuous and {5) under claim of right. See 28 V.I.C, § 11.
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February 18, 1957
Mr. Louis A. Donastorg
Office Manager
St, Thomas Power Division
Virgin Islands Corporation
Charlotte Amalie, Virgin Islands

Attention: Mr. Enrique H. Moron, Chief Electrician
Dear Sir:

As a result of a conference recently held in the Office of the
United States Attorney, in which you and Mr, Moron of your Power
Division participated, our opinion on the following matters is now
given in response to your request. The questions are taken up indi-
vidually, as follows:

1. Can the Electric Power Division run a wire over one person’s

property?

It is our view that a power company may not string wire over
land which is the private property of another, unless done by agree-
ment with, or consent of, the landowner. We suggest that such
consent be in the form of a written easement.

2. Can the Electric Power Division cut branches which interfere
with its wire, and which overhang highways?

Branches may be removed or trimmed, where such branches
overhang the highway, providing the cutting or trimming is neces-
sary, and is done in the proper manner, i.e., without mutilation or
permanent injury to the trees involved.

3. If the Electric Power Division has had a pole on a person’s
property for 20 years, can the person now require that it be
removed?

We are of the opinion that under the circumstances recited in
your inquiry, it would be difficult for such a landowner to compel
the removal of the pole. It would appear that the power company
now has an easement by prescription, based on adverse possession
and continuous user. Any subsequent purchaser who had notice of
the power company’s easement takes subject to that easement. On
the matter of “notice”, the existence of a power line upon the prop-
erty is notice to a subsequent purchaser of an easement therefor.
We assume, of course, that the use of such pole is (1) adverse,
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(2) uninterrupted, (3) exclusive, {(4) continuous, and (5) under
claim of right.

Very truly yours,

Leon P. Miller
United States Attorney

By: John W. Newman
Assistant United States Attorney

No. 1957-4
Trade Tax and Its Administration

1. Taxation—Trade Tax—Construction

The provisions of section 8(a) and (b) of the Internal Revenue Act of the

Virgin Islands, {Act No. 146), eff. Sept. 1, 1956, are not to be construed as a
tax on imports and therefore unconstitutional. See 33 V.I.C. §§ 41, 42.

2. Taxation—Trade Tax—Construction

The tax imposed under section 8(a) and (b) of the Internal Revenue
Act of the Virgin Islands is actvally on the use or disposition in the course
of trade or business or for processing, manufacturing or other business
purposes and not on imports. See 33 V.I.C. §§ 41, 42,

3, Taxation—Trade Tax—Assessment

In the computation of the tax under section 3(z) and {b) of Act No. 146,
records of imports are used as a basis for assessment because they furnish
a convenient method of determining values, but to be consistent the require-
ment for monthly reports of taxpayers should alse include goods locally
acquired as well as those imported. Internal Revenue Act of Virgin Islands
(Act No. 146), § 5(a) eff. Sept. 1, 1956. See 33 V.I.C. § 723.

March 1, 1857
Mr. Percy de Jongh
Commissioner of Finance
Charlotte Amalie
St. Thomas, Virgin Islands

Dear Mr. de Jongh:

Reference is made to your letter of February 27, 1957, in which
you invite my comment concerning one section of Act No. 1486, 2nd
Special Session, 1956, and which is now being given consideration
by the Tax Advisory Committee. The provision in question is sec-
tion 3 (b) which reads as follows:

“For the purpose of this law, the value of articles, gpoods, merchan-
dise and ecommodities brought into the Virgin Islands for disposition
in the course of trade or business shall be the net invoice value, not
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SECTION E.
RELEVANT FEDERAL LEGISLATION

United States. "Tidelands, Submerged Lands, or Filled Lands." Public

Law 93-435, Sec. 1-6, Oct. 5, 1974, 88 Stat. 1210-1212, 48 U.S.C. 1705-
1708.



48.§ 1704 TERRITORIES AND POSSESSIONS 804"
+ {b) Notwithstanding the provisions of subsection (a) of this section, the President
may from time to time exclude from the éoncurrent jurisdiction of the government of
Guam peraons found, acts performed, and of fenses committed on the property of the
United States which is under the control of the Secretary of Defense to such extent
and in such circumstances as he finds required in the intereat of the nationgl
defense. . : - v
(Pub.L. 88-188, § 4, Nov. 20, 1968, 77 Stat. 839)

A

. ]
iy Rt : : _ . L St
Criminal Law #=16, 166, 20). . . ' ' e
CJ.S. Crimingl Law §§ 16, 244, 296,
§ 1705, Tidelands, submerged lands, or filled lands - ' .. S e

(a) Conveyance to Guam, Virgin Isiands, and American Samon ) ] 'r
Subject to valid existing rights, all right, title, and interest of the United States in
lands permavently or periodically covered by tidal waters up 4o but not above the
line of mean high tide and seaward to a line three hica] miles distant from

.the coastlines of the territories of Guam, the Islands, and American Sarhon;
& heretofore or hereafter modified by accretion, erpsion, and reliction, and, in’
artificially made, ‘filled in, or reclaimed lands which were formeriy permanently
periodically covered by tidal waiers, are hereby conveyed to the governments
Guam, the Virgin lalands, and American Samos, a8 the case may be, to.
ndministemdinhmtforﬂwbenefitofthepcoplethqpof._ T
(¥) Retention of certain lands and miners! rights by United Btates T :
-"There:are excepted from the transfer madé by subsection {a) hereof— ' -
" 7 (1) all deposite of oil, ges, and other minerals, but the term “minerals” shall .
not include corsl, sand, and gravel, } A R
(11} all submerged lands adjacent to property owned by the United States
- - abovae the line of mean high tide; e X, : : .
" (i) all submerged lands adjscent to property above the line of high tide *
acquired by the United States by eminent domain proceedings, purchase, ex-
change, or gift, ufter October 5, 1974, as required for completion‘of the
ot of the Navy Land Aequisition Project relative to the construction, of
the Ammunition Pier authorized by the Military Construction Authorization Act, ;
: 1971 (84 Stat. 1204), ax amended by section 201 of the Military Construction Act,
1978 (86 Stat. 1185); :
T1. Civ) all submerged:lands fillad in, .built pp, or otherwise reclaimed. by the
United States, before October 5, 1974, for its own use; et
"1+ () -all tracts or-parcels of submerged iand containing on any part-thersof any
.+, Wructures or mprovements constructed by the Unfted States; =~ ~ - . f
" "'(vi) il submérged linds that have heretofire been dotermined by the Prest- 3
- dent or the Congress to be of such scientific, scenic, or historic character as to ¥
} ‘warrant preservation and administration under the provisions of sections 1 and 2
W4l TiHlels; - - - B R
% 5 (i) all submérged lands désignited by the Preaident within one hundred wnd 5
7 owenty days atter Qetober 5,974, 5 v T
(vill) all submerged lands that are within the administrative responsibility of *
any sgency or department of the United States other than the Department of ¢
the Interior; .=5.' &y riic,; L I N TRTIY, S, HETLINS S g
(ix) -all submerged lands lawfully scquired by persons other than the United __;
States through purchase; gift,; exchange, or otherwise: - - o, 4
117 x) sll submerged lands within the Virgin Islands National Park established |
"7 "< by nections 888 to 896b of Title 18, including the lands described in muomaascg
: and 898d of Title 16; and -+ - - - . .. A .
*{x1) ull submerged Tands within the Buck Island Reef National Monument as ‘
d’ucﬁbodh?miden@iﬂ?mchmntionmwbmmbuﬂ.l%k“ .- :
, Upon request of the Governor of Guam, the Virgin Islands, or American Samoa, the
Becretary of the Interior may, with be without reimbursementl and subject to the
procedure specified In subsection () of this section convey all right, title, and iterest *
of the United States in any of the lands described in clauses (5), (iif), (iv), {w), (vid (o), :
b

4

R 2@ M =wRED

e

#
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1ig e provisions of subsection (a) of this section, the President
€1 lude from the concurrent jurisdiction of the government of
acts performed, and offenses committed on the property of the
ts under the control of the Secretary of Defense to such extent
ita es as he finds required in the interest of the national

v 20, 1963, TT Stat. 339)

6, L
1 144, 296.

w’' " erged lands, or filled landa

m, irgin Ieiands. wnd American Samoa

eting rights, all right, title, and interest of the Unitad States in
- periodieally covered by tidal waters up to but not above the
e  d seaward to & line three geographical miles distant from
te tories of Guam, the Virgin Islands, and American Samoa,
rew.er modified by accretion, erosion, and reliction, and in
d in, or recisimed lands which were formerly permanently or
by-tidal waters, are hereby conveyed to the governments of
sl is, and American Samoa, as the case may be, to be
ft  the benefit of the people thereof,

1 lands and minerul rights by United States
. fi=n the transfer made by subsection {a} hereof—

o iil, gas, and other minerals, but the term “minerals” shall
, 6...d, and gravel;
'ged lands adjacent to property owned by the United States
“mean high tide;
rg lands adjacent to property above the line of mean high tide
U ed States by eminent demain proceedings, purchage, ex-
after October 5, 1974, as required for completion of the
w Navy Land Aequisition Project relative to the construction of
Pir " authorized by the Military Construction Authorization Act,
M) s amended by section 201 of the Military Construction Aet,
85,
rged lands filled in, built up, or otherwise reclaimed by the
fox= October 5, 1974, for its own use; .
rr cels of submerged land containing on any part thereof any
rc :ments constructed by the United States;
'ged landz that have heretofore been determined by the Presk
Tess to be of such seientifie, scenic, or historic character as to
tic  and administration under the provisions of sections 1 and 2

rged lands designuted by the President within one hundred and
r October 5, 1974; ’

eri 1 lands that are within the administrative responsibility of

ep ament of the United States other than the Department of

tged lands lawfully acquired by persons other than the United
urchase, gift, exchange, or otherwise;

ge lands within the Virgin Islands National Park established
3¢ b of Title 16, including the lands described in sections 398¢
+ 18; and .
rged lands within the Buck Island Reef National Monument as
sid  tia]l Proclamation 8448 dated December 28, 1961.

Go rnor of Guam, the Virgin Islands, or American Samoa, the
wior mey, with or without reimbursement, and subject to the
i subsection (¢} of this section convey all right, title, and interest
n ¥ of the lands described in clauses Gi), Gii), (iv), (v), (vi®, (vii),

305 TERRITORIES AND POSSESSIONS
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or (viii} of this subsection to-the government of Guam, the Virgin Islands. or
American Samos, as the case may be, with the concurrence of the agency having

custody thereof.

(c} Submitta! to Congresaional Committees of proposals for conveyance of retained lands or

rights

No conveyance shall be made by the Secretary pursuant to subsection {a} or (b} of
this section until the expiration of sixty calender days (excluding days on which the
House of Representatives or the Senate is not in session because of an adjournment

of more than three days to a day certain
the Interior aubmits'to the Committees ¢
of Representatives and the Senate an ex
proposed to be conveyed and the need the
sixty calendar days both committees info
nction with respect to the proposed conv

) from the date on which the Secretary of
n Interior and Insular Affaire of the House
planatory statement indicating the tract
refor, unless prior to the expiration of such
rm the Secretary that they wish to take no
eyance.

(&) Oll, gae, and other minernl deposits in wubmerged landa conveyed to Guam, Virgin
latands, and American Samos: conveyance by United Siates; existing leases. parmits,

ete.

(1) The Secretary of the Interior shal), not later than sixty days after March 12,
1980, convey to the governments of Guam, the Virgin Isianda, and American Samoas,
28 the case may be, all right, title, and interest of the United States in deposits of oil,
#ns, and other minerals in the submerged lands conveyed to the government of such

territory by subsection (a) of this section,

{2} The conveyance of mineral deposits under paragraph (1} of this subsection
shall be aubject to any existing lease, permit, or other interest granted by the United
States prior to the dale of such conveyance. All rentals, royalties, or fees which
accrue after such date of conveyance in connection with any such lease, permit, or
other interest shall be payable to the government of the territory to which such

miners! deposits are conveyed.

(Pub.L. 93485, § 1, Oct. 5, 1974, 88 Stat. 1210, amended Pub.L. 96-206, Title VI, § 607, Mar. 12,

1880, 94 Stat. 91.) .

Unconstitutionality of Legislative Veto Provisions

The provisions of section 1255(ck?)

of Title §, Aliens und Nationality,

which authorize a House of Congress, by resolution, to invelidate an
action of the Erecuiive Branch, were dsclared unconstitutional in Inmi-
gration and Naturalization Service v. Chadha, 1988, 108 S.CL 2764, See

similar provisions in this section.
I

Roferances in Text. The authorization for the
construction by the Navy of the Ammunition Pier
under the Military Construction Authorization
Act, 1571 (84 Stat. 1204) ia contained in section
201 of PubL. 91-511, Oct. 26, 1970, B4 Star.
1204, &1 amended by section 201 of Publ.
92-545, Oct. 25, 1972, 86 Suat. 1138, which was

0ot clamsified to the Code.

Section 398b of Titke 16, rderred.ln iny -subsec,
{6X1), wms repealed by Pub.lL. 85404, May 16,
1938, 72 Sam1. §12.

1990 Amesdmmt,  Subsec. (). Pub.L.
96-205, § 60%(b), inserted “‘subsection (a) or (b)

Subsec. (d).  Publ. 96-205, § 607(x), added
sabsec. (d).

Change of Name. The Committee on I[nterior
and Insular Affairs of the Senale, yeferred o fn
sobsec. (), was abolished and replaced by the
Committee on Energy and Natural Reasources of
the Senate, effective Feb. 11, 1977. Sec Rule
XXV of the Standing Rules of the Senate, as
amended by Senate Resolution 4 (popularly cited
& the “Committee System K iration
Amendments of 1977"), approved Feb. &, 1977.

Leglalative History. For kgislative history and
purposc of Pub.l. 93435, see 1974 U.5.Code
Cong. and Adm.News, p. 5464. See, also, Pub.L.
96-205, 1980 U.S.Code Cong. and Adm.News, p.
135.
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' : PROCLAMATION NO. iis .
F'eb 1 1975 40 F.R. 5127, as amended by Proc. No. 4359, Mar.
28, 1975, 40 F.R. 14565

RESERVING CERTAIN LANDS ADJACENT TO AND ENLARGING BOUNDARIES OF '
BUCK ISLAND REEF NATIONAL MONUMENT IN VIRGIN ISLANDS

The Ilm:h Ialand Reef Nnuunal Monuml,

iunuddnhcmnhustoomofs-mcfm.

laland in the Virgin fslands of the United Statcs,
wuublashndbyl’mdumlmn No. 3441 of De-

cember 28, 1961°(76 Stat, 1441). 1t now has been’

determingd that approximately-thirty acres of sub.
merped land dhould be added 0 the monument
site in order :to -insure ihe . proper cure and
management of the shoals, rocks, undersea corsl
roxf formations and other objects of acientific and
himtorical ntercst pertasining to this Netonsi
Mooument. .. - . . Lo i
These thirty acres of submerged lands are pres.
eatly owned im- fo= by.the United Siates, They
will be conveyad 1o the Government of the Virgin
Ialands on February J, 1975, punuant to Section
1(a) of Putlic Law 93435 (88 Stat. 1210) [subkec.
(s) of this section], unless ‘the President, mader
Section H(bXvii) of that Act [subsec. (b) of this
m].ma A

- Under Soction 2 of the Act-of June 8, 1906.34,

Stat. 225 (16 US.C. 431) {leum 43 of Title 16,
Conservation), the Pruld:m is authorized 10 de-

clare by public Proclamation dbjests of historic or’

acientific interest that arc situated upon the lands
owned or controlled by the Government of the
United $tates 1o be natonal monwments, and may
reserve as 8 part thereof parcels of land, the limits
of which in all cases whall be confined to the
smallest aren compatible with the prpper aare and
mansgement of (he objects 10 b protected. The
aforementioned thirty acres of .submetged lends
are contiguous 10 the site of the Buck lsipnd Reef
Nationsl Monurpent, constitute s part of the eco-
logical community of the Buck Islapd Recl, and

\villnolulhqe{hemmehiboundnrhhyutd' o

L

the smallest ares mpnuhh mth its proper care
and mansgement. | .

. Now, Tlmefon, L Gersld R, Ford, Preudent
of the Dnited States of Americs, by virtue of the

i nulhomy vested in me by Section LBX(vii) of
* Public Law 93415 (88 Stat. 12100 [subsec. (bXvil)'
" of this section], do heteby proclaim rhat the innds!

hereinafier described nre excepted from the (ram--
fer to the Government of the Virgin lalands under
Section I(x) of Public Law 93-435 [subscc. (a) of
this section]; -awd, by virtue of the sutharity
vosted in me-by Section 2 of the Aot of June &,
1906, 34 Stat. 225 (16 U.S.C 431) faecrion 431 of
Title 16, Conservation], do hereby proclaim that,
suibject to valid existing rights, the lands herein-
ifter desceibed are hereby added to and ihade o
part-of the Back Island Reef National Monument,’
and Proctamation No. 3443 of December 28, -
1561, eatablishing the Buck Jaland Reef National-
Monument i amended acoordingly.

] Bexinn'inl ‘N latinde 17470 N, Jongitude
64°36"37" W:: thence’ appfoxtmuately 1000 feet o

‘Intitude 174777 N, -longhude 64°36'22° W;.

thence ately 900 foet to  Iatitude
1747718 N, longitede 68°3622" W; thence ap-
proximately H)00 feet to latinde 174715 N,
longitude 64°36'22° W thence - approximately
1500 feet to Ititude 17°4730° N, longitudé
64%36'32° W, the place of beginning, embracing
D srea ofappmmldy 30 acres.

In Wilhest Whereof, I have hereunto ser my -

+ hand this first day of February, mtheyurofow.

Lord ninetetn hundred seventy-five, and of the .
independence of the UnitedSuuefAnmicalhe -

cean

‘uuehmdm!wnhmynmth S

' Emmk Fmo

I R

PROCLAMATION NO. @7
Feb l 1975 40 FR.5129 -

RESERVING C.ERTAIN SUBHERGED LANDS ADJACENT 0 ROSE ATOL.L NATIONAL,‘

" WILDLIFE REFUGE IN AMERICAN S8AMOA AND CERTAIN SUBMERGED LANDS o
< FOR DEPENSE NEEDS OF UNITED STATIS IN GUAM AND VIBG[ ‘

-rmwmmummm-
ofl National Wilhiife Refuge in American Semoa
are ‘pocesiary for the protection of the Atoils
marine life, hwludumlhemuudhvwn
fyrties. ' The wisbmergéd lands in Apra‘Harbor
nud&oundpuntwlmpunﬂeuhmdt!m
MnthOmmdeﬂﬂnmbmde
the west coast of §t. Crolx, United States Virgin
Islands are required for nationa! defense purposes.
These lands in American Samoa,
Guam and the United States Yirgin Iatands will be
oooveysd 1o the Governmen! of those termitories,
on February 3, 1975, pursuani to Section I{s} of
Public Law 93-435 (88 Stat. 1210} [subsec. (a) of
this section], unkess the President, under Section
1{eXvi) of that Act [subsec. (b)Xvii) of this sec-
tion], designates otherwise.

S

ISLANDS

"Now, ‘herefore, 1, Gérald R, Ford, Pm‘uqd
of the United States of America, by virtue of
suthority: veswnd .10 e’ by . Section - [(b)(vii) of °
Public Law 93-435 (38 Stat. 1110} {subsec., (b)vii)
of this section], do hereby proclsira that the Lands
bercinafier described are excepted from the frans-
€ 10" the Governient of American Samon, the .
Goveroment of Guam and the Oupvernment of the
United Siates Virgin [slands under Section Ha) of '
Public Law 93433 [subsec. {2) of this section].

American Samoa. The submerged lands adja-
cent to Rose Atoll located 78 miles east-southesst
of Tau Island in the Manus Group at latitude
14°32°52° south and longitud® 168°08'34" west,
which innda shall be ander the joint sdministrative -
jurisdiction of the Department of Commerce and -
the Depariment of the [aterior.
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PROCLAMATION NO. 4346

75,40 F.R. 5127, as amended by Proc. No. 4359, Mar.
28, 1975, 40 F.R. 14565

‘AT LANDS ADJACENT TO AND ENLARGING BOUNDARIES OF *
\ND REEF NATIONAL MONUMENT IN VIRGIN ISLANDS

wf ations] M L

the lbest wrea compatible mlh its p:opcr Gare

a1t of Saint Croia
nd T the United States,
amation No. 3443 of De-
L 1441). It now has been
ma—rthirty acres of sub-
ad 1 t0 the momumen!
v - proper ‘eare and
als, rocks, underses coral
 objects of scientific wnd
wa— 10 this National

ik rped bunds are pres-
the United Suates. They
Government of the Virgin
197 pursuant 1o Section
35 | Stat. 1210) [subsec.
jes.  he President, under
i Act [subsec. (b) of this
whe |, )

w4 of Junc B, 1906, 34
3 tion 431 of Titke 16,
ide... is authorized 1o de-

ation objects of historic or
re situsted upon the lands
r t  Government of the
ana  wonuments, and may
‘pa.. s of land, the lmits
shall be confined to the
: with the proper care and
xti 1 be protected.  The
wr  of submerged lands
ey be Buck istand Reef
ostitule o pari of the eco-
be Buck lsland Reef, snd
e it boundaries beyond

PROCLAMATION NO. 4347

and management.

MNow, Therefore, 1|, Gerald R. Ford, Fmdent
of the United States of America, by virtue of the
authority vested in me by Section IbMvii) of
Public Law 93433 (88 Stat. 1210} [subsec. {(b)vii)
of this section], do hereby prociaim that the lande
hereinafier described are cacepted from the tram-
fer 1o the Government of the Virgin Islands under
Saction 1(a) of Public Law 33435 [subsec. (s) of
this section], und, by virtue of the authority
vested i me by Section 2 of the Aov of June §,
1906, 34 Siat. 225 (16 1).5.C 43i) [section 431 of
Title 16, Conservation], do hereby proclaim that,
subject to valkd existing rights, the lands hersin-

sfler described are hereby wdded 10 and made &
part of the Back Island Reef National Monument,
and Proclamation No. 3443 of December 24,
1951, eatablishing the Buck Island Reef National-
Monument is amended recordingly.

Begmnm,g at atituge 17°47°30° N, longitude
£4*36"2° W thence approximately 1000 feet o
latitude 174727 N, lonpitude &4°3622° W,
thence  approximately: 500 feet o latitude
17°4718* N, kngitnde 64736227 W, thence ap-
proximately 1000 fect to latitude 17°4T'15" N,
Jongitude 64°36'22° W, thence approximately

1500 fect to latitude 17°47°30° N, longitudé
64"35'32° W, the place of beginning, embracing
an area of approximately 30 acres.

in Witness Whereof, 1 have hercunto set my
hand this firsu day of February, mll:cyu.rofour
Lord nineteen hundred seventy-five, and of the

lndependm of the United States ol'a.mencn the -

one hnndred wnd nmﬂy-nlr!lh !
’ ) Gerain R Foln

:

" Feb. 1, 1975, 40 F.R. 5129

AL ;UBMERGED LANDS ADJACENT TO ROSE ATOLL NAT]ONAL
IGL. .N AMERICAN SAMOA AND CERTAIN SUBMERGED LANDS . -

.NEEDS OF UNITED STATES IN GUAM AND VIRGI

T nundm; the lhu AL~
ch  in American Samos
Ptunction Of the "Atolls
he green sea and hawksbill
ed lerids 'in 'Apm ' Harbor
Ina  an Besch and Uramo
et wbmerged lands on
roux, United States Yirgin
* pations] defense purposes.
i Samoa,
it Virpn Lslands will be
mm tof thote LeTitornies,
pursuant 1o Section H(a) of
I Stat. 1210) [subwec. () of
¢ T—yident, under Section
wh . (b)Xrii) of this sec-
wiss

ISLANDS

'Now. Then'.'fore. 1, Genald R Ford President
of the United States of America, by “virtue of
suthority vessed o me by - Section - 1(b)(vii)- of
Public Law 93-435 (88 Stat. 1240} [subssc. (b)vii)

of this section], do hereby proclaim that the lands °

bereinafter describad are excepted from the trans-
fer to the Government of American Samos, the
Government of Guam and the Governmen: of the
Unived States Yirgin Islands under Section 1a) of
Public Law 93—433 [subsec. (a} of this section].

American Sampa. The submerged lands adja- -

cent to Rose Atoll located 78 miles east-southeast

of Tau [sland in the Manua Group st latitude
14°32'52" south snd lonpitude 169°08°34° west,
which lands shall be onder the joint administrative
jurisdiction of the Department of Commerce and
the Department of the Interior.
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_Guam. (1) The submerged lands of inner and
outer Apra Harbor; and, (2) the submerged lands
adjacent to the following uplands: (&) Unsurveyed
land, Municipality of Machanao, Guam, as deline-
aed on Commander Naval Forces, Marianas ¥ &
D Drawing Numbered 537~464, lying betwoen the
saward boundarics of Lots Numbered 9992
through 9997 and the mean high tide, containing
an underermined area of land, (b) unsurveyed
land, Municipality of Machanao, Guam, as deline-
ated on Commander Naval Forces, Marianas Y &
D Drawing Numbered 397-464, lying between the
seaward boundary of Lot Numbered 10080 and
the line of mean high tide, contmining an unde-
termined smount of land, anct {c) Lot Numbered
PO 4.1 in the Municipality of Machanso, Guam,
8 delincated on Y & D Drawing NMumbered
I9T-464, more particularly described as surveyed
land bordered on the north by Lot Numbered
10020, Machanac, east by Northwest Air Force
Base, south by U.S. Naval Communication Statien
{Finegayan) snd west by the sca containing a
ocomputed area of 125.50 acres, more or Jess.  All
of the above lands within the territory of Guan
shatl be under the administrative jurisdiction of
the Department of the Navy,
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The Viegin fsionds (1) The submerged lands
as described in the Code of Federal Regulations
revised a8 of July 1, 1974, cited ws 33 CFR
207817 aress “A” & “B", (2) the submerged
lands seaward of the 100 fathom curve off the
coast of $1. Croix beginning at & point J 743"
N and ‘ending at a point 17°#6'30° North. a
depicted on Coast and (Geodetic Survey Chart
Numbered 25250, Third Edition; Title: 51 Croia,
Virgin Islunds Underwater Range, and (%) the
submerged lands sesward .of the Underwaier
Range Operstiona] Control Center, §t. Croix, Vir-
gin Islanda presently lessed to the Department of
the Navy and described s Plot #18 of Eatatc
Sprat Hall subdivision, located in northside Quar-
ter "A", S1. Croix coniaining 4 84 scres-of land.
All of the shove lands within the territory of the
Virgin Jalands shall be under the administrative
jurisdiction of the Departhent of the Navy. ’

In wlm Whereo!, 1 have harcunic set my
hand this first day of February, in the year af our
Lord ninetcen hundred seventy-five, and ‘of the
Independence of thé United States of Amerlc.l the
one hundred and mnety-mnth

Gerar R. Foun

Notes of Declslons . . . .

Couveysnce to Virgin Islands 3
Persons within section 21

Property tramsferred by the government 1
Remand 4

1. Property tramsferved by the goversment

Titke to those parts of seashore plod that became
Gastlands (hrough natural accretion became vesied
in the upland owner and thould be quisted in
favor of the owner's successor in title, however,
with respect to thost parts of the plot that were
created by artificial activity undertaken persuant
to permits, title remained vested in the owner of
the submerged lands, the United Stites, and
should be quieted in favor of the government of
the Virgin Dalands, becawic of notice language in
the permits, which superseded 'common-taw rules.
Alexander Hamilton Life Ins. Co. of America v.
Govertiment of Virgin Islands of US., C.AJ (Vir-
gin Islands) 1985, 757 F.24 334,

Where plot was solcly in cxistence by reason of
oomiruction under permit granted by Department
of Interior, snd permil included agreement by
pruperty owner’s predecessor in tithe that no claim
of ownership of such property 1o crested could be
made, and that sny improvements waouki be prop-
erty of the United Kiates, plot did not become
property of sucommor in inlerest, but, mther, was
mcluded in tramsfer by federal government 1o
Virgin lalandhy and was owned by government of
Yirpn lslands in trust for people. Alerander
Hamilton Life lma. Co. of America v. Government
of Yirgin hiands of LS., D.C. Virgin lsdands
1943, 573 FSupp. 429, affirmed in part, reversed
in part 757 FJd 534

‘ 1706. Reserved l'ilﬁh

2. Persoms within section

Where mmcmtedbypwpeﬂymﬂm
cessor in inderest was never naturally closed off o
sca, government of Virgin Islands was owner of
submerged land under maring waters by reason of
transfer from the United States.  Alexander Him-
ilton Life Tns. Co. of America v. Government of
Virgin lslands of US, D.C. Virgn Islands 1983,
573 F.Supp. 429, lﬁl"med in part, reversed in pu't
757 F.2d 534,

3. Coareyamee to Vingln Lslands

Governmeént of Virgin Tslands; as countercialm.
ant in quiel title u:um,. carried its burden of
persuasion thal mazina was once composed ul'
tidal waters that were cut off from the ses by
unatithiorized Enificial il déporited by littoral
ownar, with effect thil, porséant 1o the Territorial
Submerged Lands Ast, district court properly qui-
eted tithe 1o the land underlying the marins in,the
name of the government. Alexander Hamliton
Life Ins. Co. of America v. Government of Virgin
fslands of U5, C.A.3 (V-rﬁa Islands) 1985, 787
F.2d 34,

4, Remand ) :

Government of the Virgin I.l-lll'ldl yu n\tuhd
1ownm.h1pmlyuﬂhalpoﬂmofp)oﬂhum
unlawfully raised above ses level by adjoining
upland owner's unlawful fllling activity between
two spits .of land cresied by satursl sopretion;
remmdform-ll’-cl‘mullﬁnduq:utohow
much of the fastiands were created in thay manner
was required. Alexander Hamilton Llfc Ink. Co,
of America v. Government of Virgin [stands of
U5, CAJ (Virgin [alands) 1985, ?3_? P?d 33

(a) Establishment of naval defense sea areas and airupace reservations

Nothing in this Act shall affect the right of the Presiddht to establish navil
defensive sea areas and naval sirspace reservations around and over the islards of
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Guam, American Samoa, and the Virgin Islands when deemed recessary for national
defense. ’

(b) Narlgation; flood control; power production

Nothing in this Act shall affect the use, development, improvement, or control by
or under the constitutional authority of the United States of the lands transferred by
section 1705 of this title, and the navigable waters overlying such lands, for the
purposes of navigation or flood eontrol or the production of power, or be construed
a8 the release or relinquishment of any rights of the United States arising under the
conatitutional authority of Congress to regulate or improve navigation, or to provide
for fleod control or the production of power,

(€} Navigational servitude and powers of regulation for purposes of commeree, Rravigation,
national defemse, and international affairs - -

The United States retains all of its navigational servitude and rights in and powers
of regulstion and control of the lands conveyed by section 1705 of this title, and the
navigmble waters overlying such lands, for the constitutional purposes of commerce,
navigation, national defense, and intemational affuirs, all of which shall be para-
mount to, but shall not be deemed to include, Pproprietary rights of swnership, or the
rights of management, administration, leasing, use, and development of the lands
and natural resources which are specifically conveyed to the government of Guam,
t.ht]e Virgin Islands, or American Samoa, as the cage may be, by section 1705 of thin
title.

(d) 8tatus of lands beyond the three-mife fmit

Nothing in this Act shall affect the status of lands beyond the three-mile limit
in section 1705 of this title. :

(Pub.L. 93435, § 2, Oct. 5, 1974, 88 Stat. 21n)

Raferences tm Taxt. This Act, referred 10 i title. For complete clasification of this Act to
sabsecs. {a), (b), and {d), is Pub.L. 93435, Oct. 5,  the Code, ser Tables volume.

1974, 68 Siat. 12)0, which enscted seciions 1705
%o 1706 of this title, amended section 1545 of this
title, and repealed sections 1701 o 1703 of this

Legislative History. For legislative history and
purposc of Pub.L. 93415, ser 1974 U.S.Code
Cong. and Adm.News, p. 5464,

§ 1707 l’aymm' of rents, royalties, and fees Lo ocal government

On and after October 5, 1974, all rents, royalties, or fees from leases, permits, or
uee rights, issued prior to October 5, 1874, by the United States with respect to the
land conveyed by this Act, or by the amendment made by this Act, and rights of
action for damages for trespass occupancies of such lands shall acerue and belong to
the sppropriste local government under whose jurisdiction the land is located,

(PubL. 98435, § 4, Oct. 5, 1974, 88 Stat 1212)

References I Text. This Act, referred 10 in
text, in Pub.L. 93435, Oct. 3, 1974, 88 Stat. 1210,
whiuhn-andminmlhﬂtolwlofthhude.
amended section 1545 of this title, and repealed
sections L0 1o 1700 of this tithe For complete
clamification of this Act to the Code, sex Tables
volume, '

§ 1768. Discrimination prohlibited in
conveyed lands

No person shall be denied accens to, or

The amendment made by this Act, referred to
in text, rmeans the amendment made by section 3
of Pub.L. 93435 to section 1545(b) of this title,

Lagislativs History. For legislative history and
porpose of Publ. 93415, see 1974 US.Code |
Cong. antt Adm.News, p. 3464,

rights of aceens to, and benefits rrvrrl;

any of the benefits aceruing from, the

lands conveyed by this Act, or by the amendment made by this Act, on the basis of
race, religion, creed, color, sex, national origin, or ancestry: Provided, however, That
thia section shall not be construed in derogation of any of the provisions of the April

17, 1900 ceasion of Tutuila and Aunou or

the July 16, 1904 cession of the Manu's

Islands, as ratified by the Act of February 20, 1929 (45 Stat. 1253) and the Act of
L]

May 22, 1929 (46 Stat. 4).

(Pub.L. 83435, § 6, Oct. 5, 1974, B8 Stat 1212)
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Rafersnces ln Text. This Act, referred to .in

text, is Pub.L. 93433, Oct. §, 1974, 89 Suat. 1210,
which enacted sections 1703 10 1708 of this title,
amended section 1545 of this tithe, and repealed

sections 1701 1o 1703 of this tide. For complete’

classification of this Act to the Code, se¢ Tables
volume,

mm:mwch-m rlferudto '

inmt.mmtheumémutmld:byml
of Pub.L. 93433 6 section 1545(b) of this title.

CHAPTER 16—DELEGATES TO CONGRESS ARG

SUBCHAPTER 1—GUAM AND
VTRGIN ISLANDS
Sec.
1111. Delegate to House of Representa-
ﬁvufmﬂuamdeirginl
lands. - .
1m. Ehcuon of ddeplu, majority;
-unolfl election;
. mencement of term.

1713, Qualifications for Office of Del-

cgate.
1714. Territorial legislature; determina-
tion of election procedure.
1715. Operation of Office; House privi-
leges; compensation, allowances,
and benefits; privileges and im-
lmmmu, voting in omnmmee.

-
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48-§ 1712
At of 20, 1929, (iiiS;u J243), ee-
ferred to in text, b Act'Feb. 20, 1929, c. 227, 45

St 1233, which enacted wection 1§61, of. this
tide. ., "
mum,zz.memmn,mmm
lext, i Act May 22, 1929, c.&.“ﬁw.nl.arm
nnmdeductionl“lohhb&k.

wm-mr Fuh.hhﬂuw“.d

‘purposes of PubL. 93-435, e 1974 US.Code

Cong. and Adm.News, p. 5464,

ey

clerk hire and tm:rportation e
. W " m")' ‘I. ":','.I .ll‘.: :
SUBCHAPTER [I—AMERICAN SAMOA
1731, Delegate 10 House of R.;pu-uenu-

__tives from American Semon.
. Election of ‘delegates; mnionty.
. runoff clection; vacancy; com-
mencement of term. T
Qualifications for Office "of Del
egate
Teritorial government; deﬁermma-
tion of élection procedare,” -
Operation .of Office; compensation,
sllowances, and benefits; prm-
Itgec wd uimlumuu

1733,
1734, .
173s.

.

SUBCHAPTER I—GUAM AND V'IRGIN ISLANDS

$ 1711,

Delegate to House of Representatives from. Guam nd Virgin Islands

'l‘hetemtorydqumandﬂietemtoryofﬁe?irghllshndsmhshnllbe
represented in the United States Congress by a nonvotmg Delegate to the House of

Repreumtauvu. elected as hereinafter provided. -
(PubL.. n—m,;l Ape. 10, 1672, 86 Stat. 118)

.

wm Forlqulluwlhwqmd
purpose of Publ. 92-271, soc 1972 US.Code
Cong.udA.dmNmp 2226 )

' bt rio
R
U T B A A
ROSTUNCSTRCTIN, | BRI Y. 1

PO e S

i

ll'ﬂ! Mnoldeleptu: woﬂty.ﬂnoﬂeleeﬂon.w eomnm

ment of term

(l)'l‘heDdepienhnllbeeleeted
of the legislature of the territo
and thereafter at such general ¢

v the poople qualified tomtorthammben
to represent at the general election of 1072,
n every second year thereafter. “Thé Delegité

shall be elected at large, by separste ballot and by a majority of the votes cast for
the office of Delegute. If no candidate receives such majority. on the fourteenth day
following such election 3 runoff election shall be held between the candidates

receiving the highest and. the second highest pumber of yotes cast, for e office o
Delegate. In case of a permanent vacancy in the office of o§

legate ‘by reason

death, resignation, or permanent disability, the.office of Delep.te aball remain
mntunﬁlsmornha]lhucbeenelecwdndthﬂed, Y

13

(b)mhmoithebelegauahluoommenoeonmmuyofJuum

following the date of the election.

(Pub.L. 92-2T1, § 2, Apr. 10, 1972, 86 Stat. 119))

History, For legislative history and
porpose of PebL. 92-271, see 1972 US.Code
Cong. snd Adm.News, p. 2216

’

I, L C R mewt,



SECTION F.
RELEVANT LEGISLATION FROM OTHER STATES

Rhode Island. "Public Use of Private Lands - Liability Limitations."
General Laws of Rhode Island, Title 32, Chapter 6, Sec. 1-7.
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32-5-2. Closing of trails, — No bridle or hiking trail shall be
closed except by the director of environmental management and only
after he, after a public hearing of which due and proper notice is
given, shall have found as a fact that the trail is not used at all and
that there is no prospect for future use.

History of SBection. management” for “director of natural
As enacted by P.L. 1971 ch. 62, § 1, resources” to conform to §§ 42-17.1-1 and
Compiler's Notes. The 1982 Reenactment  42-17.1.8.

substituted “director of environmental

CHAPTER 6
PUBLIC USE OF PRIVATE LANDS—LIABILITY
: LIMITATIONS
SECTION. BECTION. .
32-6-1. Purposa. 32-6-5. Limilation on chapler.
32-6-2. Definitions. 92-8-6. Construction.
32-6-3. Liability of landowner. 32-6-7. Permission by owner.

32-64. Application to land leased to state.

" 82-6-1.  Purpose. — The purpose of this chapter is to encourage
owners of land to make land and water areas available to the public
for recreational purposes by limiting their liability to persons
entering thereon for such purposes.

History of Section.
As enacted by P.L. 1978, ch. 375, % 1.

32-6-2. Definitions. — As used in this chapter: .

(a) “Land” means land, roads, water, waiercourses, private ways
and buildings, structures, and machinery or equipment when
attached to the realty.

(b} "Ovwmner” means the possessor of a fee interest, a tenant, lessee,
occupant or person in control of the premises.

{c) "Recreational purposes” includes, but is not limited to, any of
the following, or any combination thereof: hunting, fishing,
swimming, boating, camping, picnicking, hiking, horseback riding,
bicyeling, pleasure driving, nature study, water skiing, water sports,
and viewing or enjoying historical, archaeological, scenic or scientific
sites.

(d) “Charge” means the admission price or fee asked in return for
invitation or permission to enter or go upon the land.

(e) “User” means any person using such land for recreational

purposes. .
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History of Section.
As enacted by P.L. 1878, ch. 875, § 1.

32-6-3. Liability of landowner. — Except as specifically
recognized by or provided in § 32-6-5, an owner of land who either
directly or indirectly invites or permits without charge any person to
use such property for recreational purposes does not thereby:

(a) Extend any assurance that the premises are safe for any
purpose.

(b) Confer upon such person the legal status of an invitee or
licensee to whom a duty of care is owed.

(¢} Assurme responsibility for or incur liability for any injury to
person or property caused by an act of omission of such persons.

History of Section. Compiler's Notes. The 1982 Reenactment
As enacted by P.L. 1978, ¢h. 375, § 1. substituted "§ 32.6-5" for "§ 32.6-6."

326-4. Application to land leased to state. ~~ Unless
otherwise agreed in writing, the provisions of § 32-6-3 and this sec-
tion shall be deemed applicable to the duties and liability of an owner
of land leased to the state or any subdivision or agency thereof for
recreational purposes,

History of Section.
As enacted by P.I.. 1978, ch. 375, § 1.

32-6-5. Limitation on chapter, — Nothing in this chapter limits
in any way any liability which, but for this chapter, otherwise exists:

(8) For willful or malicious failure to guard or warn against a
dangerous condition, use, structure, or activity after discovering the
user’s peril.

(b) Forinjury suffered in any case where the owner of land charges
the person or persons who enter or go on the land for the recreational
use thereof, except that in the case of land leased to the siate or a
subdivision thereof, any consideration recejved by the owner for such
lease shall not be deemed o charge within the meaning of this section.

History of Section,
As enacted by P.L. 1978, ch. 375, % 1.

32-6-6. Construction. — Nothing in this chapter shall be
construed to:

(a) Create a duty of care or ground of liability for injury to persons
or property. ’

(b) Relieve any person using the land of another for recreational
purposes from any obligation which he may have in the absence of
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this chapter to exercise care in his use of such land and in his
activities thereon, or from the legal consequences of failure to employ
such care.

(c) Create a public or prescriptive right or easement running with
the land.

History of Section.
As snarted by P.L. 1978, ¢h. 375, § 1.

$2.6-7. Permission by owner.— An owner desiring to make his
property available for recreational purposes under this chapter, must
first offer such permission to the public for all or specified recre-
ational purposes by letter, sent by registered or certified mail,
addressed to the director of the department of environmental
management. Such letter of permission shall contain:

(1) A statement of the owner's interest in the land;

(2) A description of the land subject to such permitted recreational
use; |
. (3) A statement of the specific recreational purposes for which such
permission is granted or that such permission extends to all recre-
ational purposes contemplated by this chapter;

{4) The signature of the owner;

(5) Said offer by the owner pursuant to this chapter must be
accepted or rejected by the director of the department of environmen-
tal management or his designee within sixty (60) days of the sending
of the letter from the landowner and during said sixty (60) day period
the department shall inspect said property for dangerous and/or
perilous condition.

History of Bection. corrected & misspelling of "perilous” in subdi.
As enacted by P.L. 1978, ch. 315, § L. vision (5). .
Compiler's Notes. The 1952 Reenactment

»



SECTION G.
RELEVANT PLANNING DOCUMENTS

U.S., Dept. of Commerce, NOAA, Office of Coastal Zone Management.

The Virgin Islands Coastal Zone Management Program and
Final Environmental Impact Statement (1979), pp- 37-39, 121-134.

Virgin Islands, Department of Conservation and Cultural Affairs.
Handbook for Homebuilders and Developers (1984), pp. 60-63.

Planning Office. Authorities and Organization. Technical
Supplement No. 3 (1977), pp. 45-51, 77-82.

. Preliminary Virgin Islands Coastal Zone Management
Program (1977), pp. 118-137; SECTION pp. 44-47.
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Public Attitudes Regarding Shoreline Use

Two surveys were conducted to assess public attitudes toward shorelipe use, 3 newspaper
questionnaire and a household survey. The self-administered newspaper questionnaire was carried
out through the datly newspapers on St, Thomas and St. Croix, The household survey was con-
ducted by personal {nterviews on all three islands. Both surveys indicate that the public
appears to be divided primarily along educational lines regarding the relative importance of
economic, natural and amenity values. Those with higher levels of education tend to emphasize
conservation and recreational development; others tend to place greater emphasis on economic
development. This division 1s greatest with respect to future coastal development overall,
but is also reflected in differing preferences within specific categories of development. Public
opinion regarding coastal development priorities is divided alony geographic lines atlso.
Differences among the islands tend to refiect differences in both resources and the feasibility

of development options.

TERRITORY-WIDE DEVELOPMENT PRIORITIES

While there is apt to be considerable disagreement among population sub-groups as to the
importance of economic development, there 45 a consensus territory-wide that agriculture and food
processing industries should be encouraged.

The extent of support for tourism varies among the Islands, but respondents acioss the
territory tend to prefer hotel/guest house and cruiseship related d2velopment over other forms
of tourism.

The great mejority of respondents agree that cpastal recreational deyelopment is important.
There s considerable support throughout the territory for the improvement of beach access and,
to a lesser extent, beach facilities. The newspaper survey provided considerable tnformatior
about existing patterns of recreationa) activity, including a }isting of beaches where access is
considered an issue. Poor roads or an exclusively private atmosphere are the most frequently

tited obstacles, although the lack of factlities and safety are also concerns.
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[SLAND DEVELOPMENT PRIORITIES .

ST. CROIX

Recreational development, and beach access in particular, is of greater concern on 5t.
Croix than on the other two islands, Respondents from Christiansted voiced the strongest concern.
Compared with St. Thomas and $t. John, concern about conservation is greater, but Tess interest
is expressed in commerce and industry. Agriculture and light industry are clearly the most pra-
ferred and widely supported development options. However, the precentage of population favoring
heavy industry is larger than on $t. Thomas or 5t. John.

Interest in fishing and tourism is weaker in St. Croix than the vther two islands,
Attitudes toward tourist development are reflective of tha territorial preference for hotel/guest
houses and cruise ships. Support for condominium/second home development is stronger on St. Croix

than on the other fslands.

5T. THOMAS

The survey data indicate that over-all development priorities are the least clear on St.
Thomas., industrial and conservation uses are a2 high priority and while recreational and resi-
dential development are not a high priority, they are recognized as being important. Respondents
are more united in their support for agriculture, light industry, and, to a lesser extent, tourism
as modes of economic development. Regarding tourism, there was agreement with the territory-wide
preference for hotel/guest house and cruiseship development. Respondents also support other
territorial-wide recreational concerns. Beach access is paramount, but beach facilities, fishing

piers and waterfront parks are concerns in certain areas.

ST, JORN

With respact to overall devalopment priorities, respondents from St. John seem to be in
considerable agreement. Residential and commercial development are of greatesf concern, Interest
in conservation is less widespread. Respondents have very little interest 1n“1ndustrial use, giving
strong support to the development of agriculture, tourism and fishing. Interest in fishing and

toorism is stronger on St. John than anywhere else in the ¥irgin Islands.
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With respect io tourism development, respondents express a clear support for the
territory-wide preference for hotel/guest houses and cruise ships. In addition, there is
squally clear and strong support for developing boating. While recreational development 1s
rarely considered to be a first priority, 1t is widely acknowledged as important.

There is con#idenb]e support for the development of waterfront parks and fishing piers,

SHORELINE_PROTECTION

Seventy percent of the household respondents and ninety-seven percent of all newspaper
respondents feel some shore areas need protection from over-development. Less than eight percent of
those questioned were opposed to shoreline protection measures, Rationales for protection include
both statements of appreciatfon for an ares's amenity qualities and concern about possible negative
effects induced by development.

When asked which areas were in need of protection, respondents nominated those areas highly
valued in terms of recreatfon, scenic, and/or natural qualities. Sand beaches, harbors with water-
front parks, and undeveloped mangrove areas are given the highest priority. Strong support is
a1so given to the protection of some undeveloped salt ponds and rocky shores, as well as intensively
developed harbor areas, Those surveyed generally fael new constructfon could best be accommodated
fn areas which already have some development, particularly harbor or industrial sreas and Jow
relief or steep rocky shorelines. To a lesser extent, gravel or rocky beaches and saltponds are

41380 considered suitable for development.
Political/ Institutional Setting

POLITICAL AND GOVERMMENTAL HISTORY

The Virgin Islands 1s an wnincorporated territory of the United States which was purchased
from Dermark 1n 1916, As such, the islands are subject to the power of the U, S. Congress which
has the authority to enact suitable rules and vegulations to govern the territory and to delegate
powers to 1t. A series of Federal Rules and Regulatfons, Executive Orders of the President, and
Congressional Acts have been instrumental in the evolution of the Virgin 1slands Government.
Those actions most reiated to land use, and coastal tssuves are discussed below. A “Chronology
of Coastal Related Activities,” Table 3.1, is found at the end of this section and §1lustrates

the progreisinn of events towards the development of a coastal 2ome management program,
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CHAPTER EIGHT

Shoreline Access

This chapter represents & portion of the development of the shorefront access and pro-
tection eiement of the Virgin Islands CIMP (pursuant to Section 305(b) {7), CIMA Amendment
of 1976, P.L. 94-370). This chapter focuses on the shorefront access aspect. It prasents a
brief legal amalysis of the shoreline access issue, defines shoreline, outlines enforceable
policies, 1dentifies critical access areas and ident{fies funding sources. The development
of a process for the protection of shoreline areas of environmental, aesthetic, recrsa-
tional historical, cultura! and ecological value are demonstrated in other sections of the
Program.

Goals and polictes related to shorefront protection are contaimed in Chapter Five,
Authorities and Organizations of the program and Sections 903 and 906 of the Virgin

Islands Coastal Zone Management Act (VICIMA). Designation of areas for shorefront

protection and guidelines on use are found in Chapter Six, Areas of Particular Concern.

The method for designating shorefront areas as 2reas of particular concern or as areas for
preservation and restoration is also outlined in Chapter Six and Section 909 of the VICIMA,
The protection needs of the offshore islands and cays have been addressed by the Virgin
Islands Program. Chapter Seven contains guidelines for their use end protection, Chapter Six

designates certain islands as areas of particular concern and ovtlines further use/
protection guidelines. The Section 903 Goals and Findings and Section 906 Policies speak to

the islands prptection issue.

BACKGRDUND OF THE PROBLENM

The importance of the shoreline to the Tives of the people of the¥irgin Islands is
clear. Howeyver, §n the last quarter century, the patterns of shoreline use in the Territory
have been drastically altersd. Several beaches and shoreline areas available to many users
have disappeared due to dredging, the mining of sand, landf{11 operations, or commercial
developments. Some have been severely altered as a result of the secondary effects of shore-
1ine development. Additionally, access to beaches has been intentionally or unintentionally
restricted by shorgfront development. Accordingly, shoreline and particularly beach access

has developed 1nto an 1mportant social, cultura), political, and legal issue in recent years.
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Over the past several years, considerable legislative and Judicial attention has been
devoted to preserving and establfshing the public's right to utilize the shorelines of the
Yirgin Islands. Considerably Tess attention and energy has been directed to'prov1d1ng publte
access rights to the shoreline gr towards resolving a variety of problems associated with
increased public use (congestion, parking, safety, liability, mafntenance, etc.)

The prfncipe?1ssueinvoIvedw1thshore]fneaccess1sthatofthepub!ic's right to fres
and urrestricted utilization of the recreational beaches of the Virgin Islands. The terrf.
torial government took action to remedy the latter situation by enacting the “Open Shorelines
Act® (No. 3063) in 1977. Essentially, the Act affirmg the public's right to use the shoral ines
of the islands. The shoreline, as defined by the Act, includes "the area along
the coastline ... from the seaward line of low tide, running inland a distance of
50 feet; or to the extreme seaward boundary of natural vegetation which spreads continugusly
inland, or to a natural barrier; whichever is the shortest distance,

While this legislation creates a “zone of public use", and assures seaward access and
lateral use and access along the shoreline, 1t does not assure landward access. An upland
property owner is not required to permit beachgoers to cross his land to reach the zone
of public use. Because of the terrain, and the pattern of development in the islands, land-
ward access s often a critical factor fn beach use.

Even when landward access fs available (as is generally true of hotels}, development
Pay significantly alter the character of the beach not only in an aesthetic sense, but also
in terms of the numbers and types of users it attracts.

The declining availability of prime beaches and other amenity areas places an increased
burden on those remaining. Some beaches are so heavily used that congestion and parking
are becomfng problems, and use confiicts among swimmers, divers, picknickers, fishermen
and boatsmen arises. In many areas unsanitary, unsightiy, sven dangerous, condit fons prevail.
With the exception of the few public facilities, the Yirgin Islands government has not
sssumed general respensibility for maintenance or Hability. Since resident and tourist
populations are growing steadily, Increasing demand s fnevitable and can be expected to

exicerbate these shoreline access and use problems,

MEANS OF ACQUIRING ACCESS

The Yirgin Islands Government can acquire public accessways and shoreline aress in 3

variety of ways. These fnclude: (1) acquiring shoretine areas and accessways via the
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#xpenditure of public funds or donations; (2) seeking judicial confirmation of existing
access and yse rights via implied dedication or customary use; and (3) cbtaining accessways
to shoreline aress and/or facilities as a condition of granting certain development permits
or tax incentives. The principal attributes of each type of action are outlined below:

(1) ACQUISITION THROUGH EXPENDITURE OF PUBLIC FUNDS

One means by which public access can be provided is for the Yirgin Islands government to
acquire such access by fee simple purchese or gifts. Such direct sctfon, although usually
requiring the expenditure of public funds', affords certain advantages that the other means
do not. For example, acquisition of access can be effected with less time or delay than
would be involved in acquiring access by judicial determination. Similarly, planned ac-
quisitions could implement broader recreation programs or plens and could be planned and co-
ordinzted with the ongoing programs of other territorial agencies. Such acquisitions could
be mace in fee simple ownership or 1n lesser interests such as easements.

Purchase in fee simple would vest all ownership rights in the Territorial Government.
This is the most expensive option and is efficient only where intensive use is antictpated
and the ownership of the beach uplands would serve some useful public purpos&. Where only
moderste use and no further public facility development are intended, there ts 1ittle point
in tncreasing public holdings of economically unproductive land.

The ¥irgin Islands government may secure &n easement (that is, » particular portion of
the ownership rights) on beachfront land without assuming ownership. In this case, an ease-
ment would consist of the right of the public to cross the beach uplands, or a specified
portion ¢o reach the shoreline. Easements may be acquired by gift, negotiation,
condemnation, or required as & condition for a development permit.

Securing beach access easements assures the public of fts right to use the shoreline,

and  allows the economic use of the uplands to remain n the private sector. In particular,
it facilitates beach access in aress which are already developed. The concept of purchasing
taswments has been relatively untried in the Yirgin 1slands, and it 1s difficult to estimate
cost, n advance.

Easements or fee simple ownership also may be obtained through gifts, but for the
most part will require purchase through negotiation or condemnation. The former
solutions are preferrable, and the revised Organic Act of 1954, does providé the Legislature

with the authority to enact legislation for the condemnation of lands, or interest n such
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lands, for public purposes. There would be 11ttle doubt that a properly drawn statute that
provided for condemnation of access sasements to the shoreline would be constitutional,
Furthermore, acquisitions pursuant to 1ts authority wguld=be stmilarly valid,

(2) JUDICIAL DETERMINATION

There are two primary theories supporting the creation of public access rights over
private land of noneconsenting landowners. One theory {3 implied gedication. Closely akin
to this theory fs the doctrine of adverse possession and preseription which, for the purpose
of this discussion, will be analyzed in the same manner as imlied dedication, Tha other

theory s customary usa.

ADVERSE POSSESSION, PRESCRIPTION, IMPLIED DEDICATION

Adverse possassion, prascription, and implied dedication are legal doctrines which
recognize that under certain circumstances, rights to land May be obtained through use and
say be applied to maintain public fccess to privately held shoreline areas. To securs this
right under adverse possession and prescription, the use must be actual, adverse, comtinuous
and uninterrypted on the lands of another, ;nd either be conducted with the knowledge of
the owner, or so open, notorious, and visible, that knowledge of the use is implied to the
owner.

Thare are sudtle, if not clearly agreed upon, dfstinctions between adverse possuﬂon.
and prescription. In adverse possession, the claimant must be in "possession” of land, while
under prescription the claimant say have the use or privilege without possession, Furthcr'-
more, under the doctrine of prescription the owner may enjoy the use in common with the
clHunt. With adverse possession he may not. ! The ¥irgtn Islands Code (Title 28, Chapter

+ Saction 11) statutortly defines adverse possession. The Code recognizes that exclusive
actual, physical, adverse, continuous or notortous possession of reatl property after fifteen
Years or more shall be conclusivaly presumed to give title thereto, except a3 against the
govermment,

The theory of implied dedfcation i3 also a common law doctrine and, as tn sdverse posses-
ston and prescription, the key Issue 1s whether & Tandowner by his conduct (expressed impl ted
dctions} has indicated an intent to dedicate Ms land for public use, and that the public use

|
Downing v Beid (FTa. Sopreme Court 1958} 100 $d. 2nd, 57,64,65
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1t5¢1f is evidence of the public's intention to accept the dedication offered. The land-
owner's inaction may be evidence of his acquiescence in the public use and thus of his
intantion to donate land. A recent California Supreme Court decision recognized and affirmed
the fmportance of adverse public use, rather than the owner's donative intent, as being the
eriticat doctrinal element supporting the conclusion of public use.? The court allowed the
dedication of use only after five years of public use.

Whether the theory is implied dedication or prescriptive rights the results are the
same: the public, by using the property in a particular way for a particular purpose, in a
manner adverss to the true owner for & perfod of five years, zcaquires the right to continue
to use such property, regardless of the landowner's later intent or actions, In light of
recent litigation, implied dedication will necessitate the documentation of access or use
aver a period of time. While this procedure may require little capits) outlay, there may

be lengthy lepal procedures, thus making this option lass satisfactory than others.

CUSTOMARY USE

Customary use (er customary right) 1s a lega?l doctrine which arcse in medieval England
and which until recently had 1ittle application in the United States. The doctrine esta-
blishes that customary use of land peaceably engaged, consensun) or not, for a long period
of time without 2 claim of superior right interrupting such use, establishes public rights
in such land without regard to the record title held by private landowners,

Customary right arose in favor of the community and was strictly Timited to a sma)l
geographic Jocation, Examples of local customary rights inciuded the right to place nets on
a certain beach, to use & certain green, or pasture animals in a certain field. Tradi-
tionally, only easements of passage or use are cbtained through custom. Recent court rulings,
however, have expanded this doctrine. The Oregon Supreme Court ruled that the doctrine
applied to the entire State coastline, rather than just the particular property under
'Ht.igntion.3

é

Dietz v King and Gion v City of Santa Cruz - The Court upheld that there had been an imptied dedi-
dication of sn easement for recreatians) purposes because the pudblic had used the tand for more
than five years with “knowledge of the owner, without asking or receiving permission to do so.”

3
State ex rt'l.‘Thornton V., ¥, Hay, 462 P. 2nd 67 (1969).
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The doctrine of customary use of beaches was recognized as being applicable in . the

virgin Islands in the recent decision of the United States of America and Government of

the Virgin Islands v S5t. Thomas Beach Resorts, Inc., VIDC Number 74-339, affirmed by the

Third Circuit of Appeals, Number 75-1242 (3d Cir,, 1967), more commonly known as the

Bolongo Beach case. The court upheld the constitutionality of the Open Shorelines Act which
sought to recognize and matntain this public right of use. However, it did not address the
fssus of rights to traverse private property for the purpose of gainfng access to the shore-
11ne,

Securing beach access through the customary use doctrine would require no capital outlay
on the part of the Virgin islands Government. It would, however, require lengthy court pro-
tedures and a documented history of public use over a long period of time. This action has
one bullt-1n advantage. Culturally imgortant beaches which have sustained public usage over
a period of years are those properties for which a case for customary usage can be most
easily documented. However, while it may be feasible to use this doctrine to secure the use
of the shoreline, its applicability for assuring access fs questionable.

(3) OTHER MEANS OF ACQUIRING ACCESS

Subdivision and 2oning regulations offer two possible means of obtaining public access-
ways to the shoreline. S5ince private development of uplands along the coastline may often
impair public shoreline access, developers can be required to dedicate public easements for
beach access where the subdivision would block existing or potential shoreline access.
Regulations can be drafted to require applicants to dedicate lands {and improvements)
to public use as a pre-condition to receiving development approval.

The rationale for requiring such dedications has been clearly upheld by most courts in
the United States. The process and result of developaent creates demands on existing public
faciiities, or for new facilities, which should be satisfied in whole, or in part, by the
developer. Although thesa requirements are usually applied in the context of parks, play-
grounds, streets or drainage facilities, and sometimes sven schools, this rationale can be
applied to providing publfc access to the shoreline as wall. Indeed, whether the spacific
rationale ts that the purchaser will benefit from tha dedication (or improvements) as well
#s the general public, or that the development of the Tand will fnevitably ﬁroducu increased
pressures on such respurces or preclude public use the result {is that reasonable public

dedications can be required. This theory 1s most appropriate in the subdivision context
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where the process of subdivision clearly justifies and provides a rationale for such dedi-
cations. However, such dedications can also be required as part of a rezoning application,
or grant of a conditional use or special exception permit.

Although there are advantages and disadvantages to such requirements, the advantages,
particelarly 4n the Virgin 1slands, are so significant that dedication requirements could
be the critical factor in insuring a successful beach (or shoreline) access program.

This means of acquiring public accessways can be utilized by the Yirgin 1slands Govern-

ment through the Industrisl Incentive Act {Title 29, Chapter 12) and YICZMA the Coastal Zona

Management Act of 1978 (Title 12, Chapter 21). Thete statutes provide means by which the

dedication of accessways may be required as a condition of receiving tax exemption status
or a coastal zone permit. The relevant provisions of these Acts are discussed below.
SHORELINE ACCESS POLICIES

Several ¥irgin Islands laws contain enforceable shorefront access policies. The most

notable is the provision in the “"Open Shorelines Act” which provides for latersl public

sccess along the coastline from the 1ine of low tide running inland a distance of 50 fest
or the line of natural vegetation or natural barrier.

The Industrial Development Law provides a stipulation that as 2 requirement for tax

exemption each business with a coastal site “grant to the Government of the ¥irgin 1slands
a perpetusl easement upon and across such land to the peach or shoreline to provide for an
unrestricted access thereto to the publiic”.

The Virgin Islands Coastal Zone Management Act of 1978 is explicit in fts enuciation

of enforceable access policy. In the Act the legislature determined that the basic goals
{section 903) of the Yirgin lslands for its coastal 2one are to:

{6) preserve what has been a tradition and protect what has become a right of
the public by insuring that the public, individually and collectively, has and shall
continue to have the right to use and enjoy the shorelines and to maximize public
access to and atong the shorelines consistent with constitutionally protected rights
of private property owners;

{7} promote and provide affordable and diverse public recreation opportunities
in the coastal zone for all residents of the Virgin lslands through acquisition,
development, and restoration of areas comsistent with sound resource conservation
principles;

In Section 9056 the Legislature has declared it a policy;
{5) To foster, protect, improve, and ensure optimum access to, and
recreational opportunities at, the shoreline for all the people, consistent

with public rights, censtitutionally protected rights of private property
owners, and the meed to protect natural resources from overuse.
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(6) Development shall not interfere with the public's right of access to the
sea where acquired through customery use, legislative authorizatton or dedication,
tncluding without 1imitation the use of beaches to the landward extent of
the shoreline. -

The Coastal Act not only provides for the dedication of “perpendicular®, or "landward®”
access, but outlines a procedure for assessing whether an access sasement is appropriate.
Before requiring the dedication, the Commission or Commnissioner is directed to consider the
five criteria found 1n policy (7) below.

(7) The Commission may require that public access from the nearest public roadway
to the shoreline be dedicated in land subdivisions or 1n new development projects re=
quiring a major coasta) zonepermit. . Factors to be considered in requiring such dedi-
cation of public access include{1) whather it 1s consistent with public safety or pro-
tection of fragile coastal zone resources; (11) whather adequate public access exists
nearby; (i11) whether existing or proposed uses or development would be adversely
affected; (iv} the type of shoreline and its appropriate potential recreational,
educational, and scientific uses; and (v} the T1ikelfhood of trespass on private pro=
perty resulting from such access and the avallability of reasocnable means for avotding
such treapass. Dedicated accessways shall not to required to be opened to public use
until & public agency or private associatfon agrees to accept responsibility for pro-
viding off-street parking areas and for maintenance and Hability of the accessway,
shoreltne, &nd beach areas.

The Act further clarifies the conditions placad upon access by stating:

Nothing in this subsection shall be construed as restricting existing public
access nor shall {t excuse the performance of duties and responsibiiities of publiic
agencies as provided by law to acquire or provide public access to the shoreline.
This provision shall not be construed as requiring free use of private factlities
on and adjoining any beach or shoreline but only as requiring access to the beach
or shoreline to the general public as a condition precedent to the grant of a
coastal zone permit.

BEACH INVENTORY

In addition to policies which insure shorefront access where appropriate, pub?ic sent i~
ment has directed the management program to focus on securing access and providing ade-
quite services and/or facilities 1n those areas having the greatest need. Consequently,
attention should be directed toward ensuring that some of the hMgher quality undeveloped
beaches be acquired and developed as pubiic beaches. If conveniently located and properly
developed with attractive facil1ties, such public beaches can attract and accommodate a
Targer share of resident demand. Establishing good public bBeaches should ease some of the
pressure on other areas, would make it easier for the government to proyid, for maintenance,
resolve conflicts among user groups, and insure that some undeveloped beaches are preserved

for the future.
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Not a1l of these objectives can be sttained by enforcing the “zone of public use* pro-
vision of the Open Shorelines Act or the easement dedications under the Industrial Incen-
tive and Coastal Zone Mansgement Acts. The construction of public facilities and preser-
vation of undeveloped beaches wtl) require not only the acquisition of accessways, but suffi-
cient upland property. In an effort to fdentify particular shorefront areas where efther
access should be acquired, or beach and upland property purchased, the Coasta) Management
Program looked to a study by the Department of Conservation and Cultura) Affairs,

In the spring of 1976, the 0ffice of Planning and Development of the Department of Con-
servation and Cultural Affairs, in conjunction with the CZIWP study of the Yirgin Island
Planning Office, undertook a complete field inventory of Virgin Islands beaches. An evaly-
ation of this type was mandated by the Dpen Shorelines Act. The study was undertaken to
help determine the area where landward access and wmajor public beaches should be established.

The beach tnventory procedures were developed to assess the particular conditfons in the
¥irgin Istands. Objective physical, recreational, and land use data for each beach as well
as an eviluation of the scenic and environmental quality of the site was recorded. The
beach inventary form ts Yncluded {n Appendix F, and copy of the inrventory for Cruz Bay, St.

John, is included as an exampie of the manner in which information wis collected.

BEACH EVALUATION AND RECOMMENOED CRITICAL AREAS

The criteria which were used to fdentify and evaluate the tritical shoreline areas are
discussed below.
CRITERIA FOR EVALUATION BEACHES

1. Accessibility - Beaches were evaluated on the basis of proximity to population con-
centrations, and by the presence of an access road usable by the general public,
This factor will prove of importance since the territorfal government may become
responsible for beach maintenance,

2,  Beath guuTitE - Evaluation of beach quality was based on factors such as the area of
the beach, the beach material, the type and appearance of shoreline vegetation, the
attractiveness of the user's view from the beach, and the beach's scenic quality.
These factors are complementary rather than cumulative. Therafore, a very attractive
'small beach may receive 2 heavier weighting than a large uninteresting one.

3. Potentis) for Multiple Activities = In addition to swimming, the potential of each
beach Tor other weter-related ectivittes, such as snorkeling, offshore diving, or
Pleasure boating was noted. The inventory of land-based activities included pic-
nicking, tidal pool walking, and the possidble educational opportunittes offered by
historic ruin or a salt pond. Beaches which offer users a choice of activities
were rated more highly than “swimming only® beaches.
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4. Envirgnmental Damage Potential - At several of the beaches fnventoried, the existing
tand use was natural open space. VYery often these areas constitute extremely fragile
offshore and onshore environments. This is expecially true of several beaches, in
northeast 5t. Croix which cannot sustain heavy use without environmental damage.

5. The Multiple Effects = Priority attention was given to the sites which are potentially
the basis of a complex recreational facility, or where 2 single easement will provide
access to an extensive shoreline.

6. Access - Priority attention has also been given to those areas which ranked high in
criteria threatened -5 and where access 1s threatened, These areas included beaches
and shoreline areas where 2ccess is presently restricted, or where impending or pro-
posed development may restrict free access in the near future,

RECOMMENDED AREAS FOR GOVERNMENT ACTION

In developing recommendations regarding the areas where government action s needed to
improve public access and use, consideration was given to several other factors besides
beach inventory information. Supply and demand was a major consideration., The Coastal Zone
Management staff was concerned about the availability of public beaches near highly popu-
lated aress. A second consideration was the need to alleviate user conflicts and problems
at heavily used beaches. Third consideratfon was availability of adequate land adjacent to
desirable beaches for parking and beach faciifties. A final factor given consfderation
was public attitude,

Throughout the course of program development of a number of informal and formal public
meetings and hearings were held to obtain public sentiment regarding shorefront access.

Many individuals and groups expressed concern, commented, and made suggestions concerning
both the fssue of access in genera) and as 1t relates to specific shorefront areas. This
input was taken into account and considered in the development of the following list of
critical areas where 1t is recommended that access and use need to be improved. Only St.
Thomas and 5t. Croix 2re dealt with, since the most significant beaches on St. John are
already within the National Park. Further study of these areas will be undertaken in order
to develop a specific program for action.

5t. Croix

1. Mest Christiansted - Christiansted is heavily populated and has several large
public housing projects and hotels, but i3 lacking in terms of good beaches,
The best beach runs westward from Antille Airboats to St. Croix by the Sea.
Most of the shoreline here, however, 1s extensively developed with condomimum
complexes and therefore beach access and facilities are largely restricted to
condominum residents. A good public beach is needed in this area for
Christiansted residents.

2. Cane Bay/Davis Bay - Care Bay and Davis Bay are two beautiful undeveloped beaches
on the northwest shore. They currently serve many tourists, as well as residents
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4.

from all over the the isiand. Cane By experiences the heavier use partly be-
cause an access fee is charged at Davis Bay and partly because 1t is so popular
with scuba divers, fishermen and picknickers. On the weekends user and vehiculer
congestion 1s extreme and potentially dangercus. Both beaches have maintenance
and sanitation problems. Davis Bay should be acquired and developed as public
beach, The government should assist with maintenance at Cane Bay Beach and
should acquire some land for parking and restrooms.

Machenil B%!{Ha'ggn?¥ B#y
s area 1s centrally located on the south shore and is very popular with local

residents, Its attractiveness s due to Tts accessibility, as well as the
quality of the beach and swimming condittons - features which are rare on the
south shore. The accessibiltty of this ares, however, poses maintenance,
sanitation and liability problems for adjacent property owners. Dne of these
two beaches should be acquired and developed as a public beach.

Chenay Bay/Coakley Bay

Reasonably convenient to Christiansted on the northeast shore, both of these
areas have good potential for multiple activities. Both Bays have attractive
beaches with good picknicking, swimming and snorkeling. Some both are adjacent
to salt ponds of considerable ecological value, and there is also potential
for aducational and scientific activities. Green Cay, which was recently

set aside as 2 wild)ife preserve, is & quarter mile off Chenay Bay. Coakley
Bay has some ruins of historic interest as well. Chenay Bay, or alternatively
Coakley Bay, should be acquired and developed as a public beach,

St. Thomas

1.

2.

3.

Smith Bay

Smith 8Bay is located on the east end of St. Thomas near the growing population
centers of Tutu and Estate Smith Bay. The crescent shaped white sand beach
approximately 1/4 mile long, is in a protected bay. The beach uplands are
relatively undeveloped at this time although there are tentative plans pro-
posed for a golf course. In addition to good swimming and snorkeling, the
beach §s & popular picknicking area which is used by organfzed groups with the
owner's parmission. The vegatative cover is not dense byt there are many large
shade trees on the beach and fine views of St. John and offshore cays.

Because of the high use potentis)l of Smith Bay and the growing development
pressure on the surrounding area, high priority should be given to public
acquisition of Smith Bay Beach and the upland area.

Mueller Bay

Mueller Bay 15 located on the east end of St. Thomas in Redhook Bay. Mueller
Bay contains two beach areas; Vessup Beach and Mueller Beach, both of which
can provide important recreation oppertunities for East End residents. Access
to Mueller Bay 15 currently limited since it is necessary to cross private
property to reach the beaches. The east end of St. Thomas is experiencing

one of the fastest growth rates in the Virgin Islands. The demand for housing,
new tourist factlities, public services, and recreational sreas in this sres is
intense. Therefore, the government should take steps to secure the Mueller Bay
Beaches, including sufficient area for public facilities before this option

is foreclosed by private development.

Magens Bay Beach = South End

The extreme southern end of the Beach ts not publicly owned. Since this portien
of the bay is presently zoned ¥-1, there exists the possibility of some future
development threatening the naturaland unique character of Magens Bay Beach,
Accordingly, the southern end of Magens Bay Beach should be acquired.
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4. Botany Bay

Estate Botany Bay comprises the westernmost end of St. Thomas. Included within
the estate are: two beaches, (one in Sandy Bay and one in Botany Bay,) a long
expanse of highly scenic but steep shoreline, and an important historic site.
At the present time, landward access 1 1imMited since the surrounding upland {s
in private ownership.

Negotiations between the owner of Estata Botany Bay and the ¥irgin Islands
Government are in progress, Possibly certafn portfons of the estate will be
donated to the Territoria) Park System, In addition, public access rights to
Sandy Beach Bay may be granted.

Since Estate Botany Bay and particularly the shoreline and beach areas are of
outstanding recreational, educational and scenic value, every effort should be
made to ensure that this area can be enjoyed by i1sland residents,

5. Frenchman's Bay

Frenchman's Bay ts situated on the southeast coast of St. Thomas; directly north
of Green Cay. The beach at Frenchman's Bay is the only undeveloped one remainin
betwean Morningstar and Benners Bay.

Presently, access to Frenchman's Bay is by boat only., The potential recreaticna
and educational value of this shoreline ares is high and there is adequate leve
land behind the beach for parking and other necessary factlities. The adjacent
salt pond and nearby offshore island, Green Cay add to the educational and
aesthetic value of the site,

The government should make an effort to scquire Frenchman's Bay Beach. Access
from the main road to the beach and sufficient space for parking must also be
secured.

6. Neltjeberg Beach

Neltjeberg Beach 1s located on the northwest coast of St. Thomas due south of
Inner Brass Island and directly west of Ruy Potnt. The ¥irgin Islands
Government already owns 17.42 acres of Estate Neltjeberg including and -access-
w2y from the main road to the beach. The area already owned by the government
1s tnadequate to provide for public use. The beach should be purchased, as well
as some of the surrounding upland area for parking. Meltjeberg Beach and the
surrounding area should be incorporated into the Territorfal Paerk System.

NEW GOVERNMENT RESPONSIBILITIES

Regardless of whether tmproved public access and use are secured through purchases
gifts, Judicia) determinations, or the conditioning of development penpits and incentives,
the Government of the ¥irgin Islands will probably have to assume some 11ability and rese
ponsibility for support services. Public safety and maintenance are two important {issues.

The government’s liability in case of injury or death on newly opened beaches 1s_unc!ur.
The best, but most expensive,protection wouid be the provision of lifeguq_nds. At a minimum
& warning will have to be posted on each beach. The presence of lifeguards, however, might
also help to deter crime and Vittering problems. The introduction of the mounted patrol has
been highly effective tn St. Thomas in protecting public safety on the beaches. The ex-
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pansion of this program may be appropriate.

In studying the maintenance problem, interviews were conducted with the maintenance
suparvisors at Magens Bay, the National Park Service on St. John, and the College of the
Yirgin Islands {Brewer's Bay Beach).

The maintenance effort will depend on the intensity of beach use, the desired level of
maintenance, and consists primerily of the removal and disposal of trash. The Magens Bay
Authority requires a full-time crew of nine to maintain that heavily used beach at a moderate
Tevel. In season, & three man Katicnal Park Service crew works full time on the maintenance
of Trunk Bay, 5t. John, and receives some additional 2ssistance from the 1ifeguards. Finally,
the College of the Virgin Islands employs one maintenance worker full time at Brewer's Beach,
which receives consistent, frequent uze. These examples overstate the possible obligation of
the Territorial Government since each of those crews performs activities, e.g., cutting back
brush, other than cleanup. It is unlikely that existing Department of Conservation craws will
"stretch® to cover additional beach cleanup, especially as properties are acquired for the
Territorial Park System, The formation and equipping of additional crews will require &
budget of $100,000 - $150,000 per year.

JDENTIFICATION OF FUNDING PROGRAMS THAT CAM HELP MEET MANAGEMENT NEEDS

Depending on the proposed scope of such an acquisition program, the major difficulty to
1mplementing such an effort would be financing the costs of such land acquisition and manage-
ment. Financial assistance in securing shoreline access 45 forthcoming from Sectiom 315(2})
of the CIMA Amendments, which authorizes grants for up to 50 percent of the cost of ac-
quiring lands to provide access to public beaches and other public coastal areas of value.

The Land and Water Conservation fund, Bureau of Recreatton, U.S. Department of the
Imerior; Comunity Development Block Grants, U.5. Department of Wousing and Urban Renewal;
and the Yirgin Islands Genera) Fund, among others can a)so provide sources of funding for
Tand acqusition and management.

In addition, administrative funds (Section 306 of the nationa) Coastal Zone Management
Act) cen be used to fund beach maintanance. The funds can be vtilized for the purchase of
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beach cleaning equipment and to hire the necessary staff and personnel.
FURTHER RECOMMENDATIONS CORCERNING PUBLIC SHORELINE ACCESS AMD USE

Based upan investigations conducted by the CIM staff and the Department of Conservation
and Cultural Affairs, as well as public discusston, and input, the following actions and
gutdelines are recomnended:

1. Continued public use and enjoyment of the shoreline should be guaranteed.

a. To accommodate increasing demand for recreational opportunities and ease the
resulting strain on accessible recreational resources, several new public
beaches should be aguired on both 5t. Crotx and St. Thomas.

b. [n other areas where it is appropriate and feasible, public access rights,
under implied dedication and customary use doctrines, should be established,

¢. The subdivision and zoning laws should be amended to ailow the requirement
of a dedicated accessway in instances whare this is appropriate and desirable.

d. Yigorously enforce the provisions of the Industrial Incentive and Coastal Zone
Management Acts which require the dedication of accessways for public use.

e. The beach inventory conducted by Conservation and Cultural Affairs shoyld be
refined and expanded to sssess othar shoreline areas where public access and
use should be improved,

f. Development should be discouraged from encroachin? on pubifc use areas not cur-
rently protacted by the Open shoreline and Coastal Zone Management Acts. Such
aress include bluffs, other areas landward of the statutory definition
of shoreline.

g. ln urbanized areas, in ad¢ition to maintaining access to the shoreYine, maximum
feasible opportunity for lateral pedestrian access along the urbanized water-
front should be included on any development of alteration of the shoreline.

2. The territorial government should absorb the necessary <osts of shorelines mainten-
ance and safety resulting from public access and use. Additionallly, a program should
be developed to educate the public regarding the constraints and responsibilities
involved in using publiic accessways and shoreline areas.

3. The emerging Territorial Park System chould be utilized to coordinate the acquisition
and management of public accessways and shoreline areas.
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1.3 PUBLIC ACCESS TO THE SHORELINE

Background

The Open Shorelines Act (No. 3063) of 1971 clarified the public's right to use a strip
of land immediately adjacent to the water (50 feet inland from the low tide line or
the seaward boundary of natural vegetation or a natural barrier, whichever is less).
This Act guarantees the public's right to lateral passage along the shoreline, but

not the right to passage over private property. Public access to many beaches is in
effect limited to boat owners who can approach by sea. Elsewhere, as in many resort
areas, access roads are open to the public, but the rather exclusive character of

the resort facilities and adjacent shoreline tend to pose a psychologlcal barrier to
local residents.

Visual access to the shoreline is also of concern. In some Instances, good vistapoints
are on private property and not available to the public. In athers, coastal views
which were accessible from public roads have been blocked by buildings, walls, fences,
landscaping, signs, poles, electrical lines, etc.

Guidelines

* Maintain and where possible ernhance the public's
physical and visual access to coastal areas.

* 7o provide physical access to the sea, public
accessways between the shoreline and the nearest
public road may be required of sub-divisions and
any project requiring a major CZM permit.

- In determining access requirements- the CZM
Commission will consider whether public use
of the shoreline in guestion is traditional,
as well as the following: 1)} whether adequate
public access exists nearby; 2) the type of
shoreline and its potential recreational,
educational, and scientific uses; 3) whether
it is consistent with public safety and pro-
tection of fragile coastal zone resources; 4)
whether existing or proposed uses of develop-
ment would be adversely affected; and 5) the
l1ikelihood of trespass on private property
and the availability of reasonable means of
avoiding such trespass.

~ In some instances, these considerations may
limit rather than preclude public access
(e.g. limiting the numbers of people or
types of activities that may be engaged in,
providing pedestrian rather than automobile
access, etc.).



* The nature of public access requirements will depend on the site and the nature of
the project under consideration. Provision of substantial public access improve-

low-priority uses.

= In general, projects in urban areas or
near heavily populated residential areas
should provide substantial access,

- Commercial uses which cater to the public
(e.g., hotels, restaurants, etc.} should
Provide substantial access because these
types of projects serve large numbers of
people, and will benefit the most from
well-designed and improved public shore-
line areas. Vegetated setbacks are general-
ly required for structures and facilities
not open to the public.

- Industrial and port uses should provide ac-
¢ess to vistapoints which offer safe views
of the coastal zone and the water-dependent
activities. Where possible, projects should
provide public access for fishing or boating.

~ Residential projects and sub-divisions should
provide substantial access and generally in-
clude a vegetated setback to seperate public
and private areas.

- Uses adjacent to salt ponds, mangroves, or
other wildlife habitat should provide public
access in a manner that protects the area's
natural values. Vertical access to vista-
points is generally more appropriate than
continuous lateral access along the shore.
Provide controls to protect wildlife, vege- .
tation or other resources. Interpretive dis- h ]
plays are encouraged. = v v
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Public access should feel public.

- Design public access to that the user is not
intimidated by adjacent structures or uses,
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- Where public and private uses may conflict,
clearly delineate the public use areas via
signs, plantings, elevational changes, or
fences.

- Identify public access sites with a stan-
dard "public Shore" sign both on site and
at the nearest public road.

Make public access area usuable

- provide public access improvements such as
parking, paved walkways, benches, signs,
trash containers, and drinking fountains where
the costs of the improvements are reasonably
related to the private benefits of the shore-
line use.

- Take advantage of intrinsic recreational
capabilities, such as fishing, viewing, and
picnicking that are consistent with the site
and surrounding area.

- Where appropriate, provide educational oppor-
tunities for the user through identification
of unigue natural features and historical
landmarks.

Make public access areas attractive

* provisions for public access should be made in one
or four forms:

1} deed restrictions; 2) grant of a fee in-
terest in the accessway; 3) grant of an ease-
ment; or 4) offers of such dedicated grants.
The proposed use of the accessway and project
type should be considered in determining the
most appropriate legal mechanism,

* New development should not be permitted to block
views of the shoreline and coastal waters from key
public viewing points (i.e., public roads, parks,
beaches, and other public areas).

- Locate buildings, structures, parking lots,
and landscaping of new shoreline projects
s0 as not to obstruct or detract from
coastal views. These should be placed on
the inland side of the road wherever possible.



~ Tall structures which would block coastal
views are generally prohibited.

— Control landscaping to preserve views, es-
pecially in side yards and along public
roads,

- Walls, fences, hedges, signs, and other an-
cillary structures should be low except in
areas where views have already been blocked
by buildings.

* For all major development projects attractive coastal
views from adjacent public roads shall be protected.
Enhancement of visual access via clearing of obscuring
vegetation, construction of roadside overlooks, and
undergrounding of utilities, are encouraged. Roadside
parking and signs are generally prohibited.

* Where no beach area exists and a project is proposed
along a coastal ridge or bluff, public access a coastal
vistapoint rather than the shoreline itself may be re-
quired.
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THE OPEN SHORELINES ACT
1. Introduction

Act Number 3063, the Open Shorelines Act, affirms the public’s right to use and enjoy the shorelines of
the Virgin Islands.?) It was held constitutional in the recent landmark case of United States of America and
Government of the Virgin Islands v. St. Thomas Beach Resorts, Inc,2) and constitutes one of the most impor-
tant legisiative enactments in the Virgin Islands relevant to the Coastal Program: indeed, this Act, together with
a few other equally important iocal Iaws, forms an essential basis for implementing the Program. Passed in 1971,
prior to the conveyance to the Virgin Islands, of the federal interests in the territorial submerged lands, it estab-
lished the legal basis for public use of the shorelines. Note that it only involves public use {and perhaps owner-
ship) of the shoreline; it does not involve public access to the shoreline from the landward side.

2. Analysis

This Act seeks to achieve three basic purposes. First, to establish in statute the public right to use and enjoy
the shorelines, as defined, of the Virgin Islands free from obstruction, physical or otherwise, by private persons.
Second, to regulate construction in the shoreline area. Third, to regulate the extraction of sand, rocks, minerals,
marine growth or other natural products, except fish and wildlife, from the shoreline areas.

With respect to the first objective, the Act contains a legislative declaration of the importance of public
access and use of the shorelines to the public welfare, @ statement recognizing the free, uninterrupted, un-
obstructed and frequent public use of the shorelines over the past two centuries, and a statement of legislative
intent concerning the need to protect the public rights previously acquired to use and enjoy the shorelines.
This declaration of policy and intent draws on a history of pubiic use which started while the Virgin Islands
were under Danish rule and has continued after the cession to the United States. After stating the long main-
tained history of public use, the Act declares and affirms that “the public, individually and collectively, has and
shall continue to have the right to use and enjoy the shorelines of the Virgin Islands...‘_'4) This public right is
based on the customary use of the shoreline which, as noted above, was traced back in the Bolongo Beach
case to the time when the Virgin Islands were governed by Denmark. It should also be noted that under the
reasoning of the Bolongo Beach case, the public right of use may have accrued pirior to cession of the Virgin
Islands in 1917 and that such rights and interests passed to the United States under the Treaty. This raises the
interesting question that such rights may still be vested in the United States, aithough control and manage-
ment of such rights have been transferred to the Virgin Islands, 42}

The doctrine of customary use was recognized in Danish iaw5) and has also been recognized in Oregon.ﬁl
Although the Bolongo Beach decision is limited to the facts at issue therein, the court noted that under Danish
law, which remains applicable even after the change of sovereignty the burden of proving that the public use of
a beach did not constitute a customary use is on the landowner. Because this decision is applicable in all similar
situations in the Virgin Islands, it has a broad, far-reaching impact on the public use of alt shoreline areas in the
Virgin Islands. This decision upholding the constitutionality of the Act provides clear precedent for resolving
futire challenges to the Act and provides a strong mandate for implementing policies of public use of the shore-
line to be established in the Coastal Plan. The nature of this public right is akin to an easement, which means
that attempts to curtail, limit or extinguish this right will be unsuccessful because American law is clear that no
rights of adverse possession, prescriptive easement or of a similar nature can be obtained against the public. As
described elsewhere in this Report,”} this declaration of customary use avoided the difficult legal problem of
establishing that the public littoral estate extended inland beyond the line of mean high tide. Whether or not
the Virgin Islands government possessed the legal right and authority to establish this inland boundary remains
an open, but basically moot question today. :

Shorelines are defined as “the area along the coastlines of the Virgin Islands from the seaward line of low
tide, running inland a distance of fifty (50) feet; or to the extreme seaward boundary of natural vegetation
which spreads continuously inland; or to a natural barrier; whichever is the shortest distance. Whenever the shore
is extended into the sea by filling or dredging, the boundary of the shorelines sha!l remain at the line of vege-
tation as previously established.””8} This definition is very important for several reasons.

First, it provides a landward zone of public use which is more extensive than previously existed under
settled American law, which is limited to the area up to the mean high tide line, although this law is not neces-
sarily applicable or limiting in the Virgin islands’ context.

Second, it recognizes that the extent of this public use zone varies according to the topographical and
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natural features in particular areas. By providing a flexible definition of the landward boundary of the shoreline,
the Act recognizes the varied nature of the coastline in the Virgin Islands, and avoids establishing an arbitrary.
boundary.

Third, it provides a3 measureable definition which can be easily mapped, interpreted and enforced. This is
particularly important to the administration of a public shoreline program. -

Fourth, it attempts to diminish the significance of the effect of any filling and dredging of the coastline
on the extent of the public use zone. This effort is not completely satisfactory for several reasons. It does not
deal with the effect on the public use zone of natural or artificial accretions. In the event of such developments,
absent any other public policy or law, the shoreline area could be divided into different zones of public and non-
public use: this would pose difficult administrative and enforcement problems. And, it establishes a standard
of reference (i.e., the line of vegetation as previously established) which may not be universally applicable
throughout the shoreline area.

Fifth, by including lands above the low water mark as within the shoreline area, the Act not only affected
lands which until the Territorial Submerged Lands Act of 19749 were owned by the Federal government, but
also continues referencing the low water mark as a possible (but doubtful} boundary of the upland owners’
estate. This continued reference may be explained by the fact that the decision in Red Hook Marina Corp. v
Antilles Yachting Corp.10} which firmly established that private conveyances to shoreline property extended to
the line of mean high tide was not rendered until October 1971,

However, the Open Shorelines Act also establishes a rule of conveyance in the coastal zone that is
somewhat inconsistant with the rules established in the Red Hook Marine case and that may prove troublesome
in the future. Section 3 of the Act provides that “when the shoreline is the boundary [of a description of a
parcel], the rights of the grantor to the landward boundary of the shoreline as ‘shoreline’ is defined [in the
Act], are included in the conveyance.” But inasmuch as the landward extent of the public right in the shoreline
includes fifty (50) feet or the extreme seaward boundary of natural vegetation or a natural barrier, whichever
is the shortest distance, a question is raised as to whether such area may be included in the conveyance of private

property. As described elsewhere in this Report,11) the Danish law on this subject provided that private
property interests extended to the line of mean high tide. The traditional rufe in American law on this question
is similar. Thus, the Act seems to have affected a change in these rules, which prior to 1971 had been applicable
in the Virgin Islands. If this provision of the Act is intended to affect that result, a serious question of con-
stitutionality is raised. To recognize a public easement based on customary use or prescriptive rights is quite
different from establishing a conveyance rule which acts to limit the extent of private ownership.

In addition to recognizing a public right to use the shoreline, the Act prohibits the creation, erection, main-
tenance or construction of barriers, restraints or obstructions upon, across or within the shoreline which would
interfere with the right of the public individually and collectively to use and enjoy the shoreline.12) The pro-
hibition on future obstructions is clear, but the effect of this provision on existing barriers is not clear. Although
a fine and misdemeanor penalty are provided for violations, no specific authority is granted for the abatement or
removal of such existing barriers. This is particularly significant in light of the legislative declaration that “there
has been uncontrolled and uncoordinated development of...[the shoreline], together with attempts, sometimes
successful, to curtail the use of these areas by the public."13} If such actions were or are now in violation of
public rights, then the continuation of such obstructions would seem to be prohibited by the clear intent and
purpose of the Act. But the authority for removal of such barriers is not clearly provided. Moreover, no con-
ditions, guidelines or criteria are provided to assist public agency efforts in this regard. And, the right of private
individuals acting in 2 private attorney general capacity to effect such results when a public agency fails to take
such actions is similarly unclear. Whether this omission is of any significance depends on the number and magni-
tude of such existing barriers. It should be noted that this prohibition extends to actions of persons, firms,
corporations, associations or other legal entities. None of these listings on their face include public agencies. In
the absence of other statutory provisions which would require public agencies to observe this prohibition, this
omission should be corrected.

The Act also contains certain other provisions which are relevant to the public use and enjoyment of the
shoreline. First, the Act specifies that the Department of Conservation and Cultural Affairs shall maintain and
supervise the shorelines which are not in the express control of the United States De artment of the Interior, %)
The Act, of course, was passed prior to the 1974 Territorial Submerged Lands Act15) which conveyed all federal
interests in and to territorial submerged lands to the Virgin Islands, with certain express exceptions. But, the
1874 Territoria! Submerged Lands Act did not significantly alter the existing management control exercised by
the territorial government over such lands pursuant to the 1936 and 1954 Organic Acts. This provision,
therefore, merely reflects existing law at the time with respect to the submerged lands portion of the shoreline,
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with the exception that under the 1963 Territorial Submerged Lands Act and the Organic Acts, other Federal
departments and agencies in addition to the Department of Interior held interests in territorial submerged and
territorial lands. Therefore, it is questionnable whether the Virgin Islands government could or can maintain
and supervise the shorelines which are or were reserved by the various Federal agencies pursuant to Federal
law, unless such agencies expressly permit such action. Finally, the concept of maintenance is not specified.
Does it mean administer or restore and enhance or some combination of these actions?

' Second, the Department, subject to the approval of the Legislature and Governor, is to promulgate rules
and regulations governing the use of all shorelines under its supervision. And the Department is to classify the
shorelines to define the use of all areas on the shoreline. In establishing such classifications, the Department is
to take into consideration the existence of facilities and the need to establish protected zones for the protection
of marine resources and wildlife.18} The implications of these provisions on the planning and regulatory process
in the coastal zone are exceedingly broad. The Department is in effect authorized to establish, subject to the
approval of the Governor and Legistature a zoning system for the shoreline and to enact standards and criteria
for the use of such land. Not only is this authority exceedingly broad and without specific legislative direction
or statements of purpose or policy, but the classifications system envisioned may be duplicative of existing
zoning classifications established under the Zoning Law, but this distinction is not clear. Indeed, the concept
of classification and the uses of such a classification system are not clearly articulated in the Act. The enforce-
ment of such a system is similarly unclear. Although penalties are provided, presumably the provisions of Section
404 of the Act relating to permits for shoreline construction are to serve as the primary means of enforcing the
classifications established. Construction is not defined in the Act, but presumably would be broadly interpreted
to inciude all significant development activities and erection of structures. However, land use controls are dis-
tinguishable from construction controls in that the former is broader than the tatter. The reason for distinguish-
ing between land use construction controls and development controls is not clear. The latter is a more typical
and effective way to resolve this dilemma. )

Third, the Act does not clearly and consistently establish what the nature of the public rights are to the
shoreline. in some provisions, the presumption is clear that the public right is akin to an easement, with the
underlying ownership remaining with the private owner. In other provisions, the term used bespeak of complete
public ownership. On balance, the Act is most properly construed, as was done in the Bolongo Beach case to
mean that the public, as a result of long and customary use, had acquired a right to the use of the shoreline. This
right, it should be clearly understood, is different than a declaration establishing the public littoral zone to
extend intand, for example, to the line of nearest vegetation.

Fourth, the Act limits the authority of the Virgin Islands government to sell, lease or otherwise dispose of
any portion of the shoreline, except for leases of concession stands approved under the Act.17} Not only does
this Section modify in effect the rights of the Territorial government, but also reinforces the provisions in the
1974 Territorial Submerged Lands Act wherein the Federal Submerged lands were transferred to the Virgin
Islands in trust for its people. However, this Section also raises the inference, as described in the preceding para-
graph above, that the Act should be read to provide that all shorelines are owned by the Territorial govern-
ment. If such were not the case, then the provision “no portion of a ‘shoreline’...shall be soid, leased or
otherwise disposed of by the Government of the Virgin Islands” is very misleading, because it is not limited to
publicly owned shorelines.

Fifth, the Act establishes the Virgin Islands Open Beaches Committee to assist the Department of Conser-
vation and Cultural Affairs in carrying out its responsibilities under the Act. 18 The Committee is composed of
the Commissioner of Conservation and Cu!tural Affairs, the Commissioner of Public Works, the Attorney Gen-
eral, the Director of the Planning Board, the Director of the Caribbean Research Institute, two private citizens
appointed by the Governor, and two members of the Legisiature appointed by the President of the t egislature.
These nine members are to be assisted by the Attorney General’s office, the Departments of Public Works and
Health and the Office of Planning; the Committee may also employ outside tonsultants. In addition to assist-
ing the Department of Conservation and Cultural Affairs, as noted, the Committee is to undertake a study of the
shorelines that is to inciude a number of matters: (1) The Committee is to conduct a survey of the shorelines
to establish the landward boundaries of the shoreline in accordance with the Act; these boundaries, when
adopted by the Legislature, shall become the legal basis for determining the boundary between public and
private property as well as the territorial sea boundary of the Virgin Islands. This provision creates a tangled web
of implications of critical relevance 1o the development and implementation of a Coastal Zone Management
Program. First, the Act, as noted above, defines shorelines; however, the implication is created that until the
Legistature adopts this survey, this definition is not operative. Although the Bolongo Beach case held that the Act
is constitutional and that the specific shoreline area in dispute in that case was subject to public use, no
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extent of the public littoral estate is open to debate, as is the constitutionality of these provisions. If the Legis-
lature intended to establish such a rule, it should have done so in a clearer and more definite manner.

Second, the provision that the Survey, when adopted, is to “become the legal basis for determining the
boundary between Public and private property as well as the territorial sea boundary of the Virgin istands,”*19)
seemingly suggests that there is a legal distinction between the public and private boundary and the territorial
sea boundary. If the latter extends landward to the lines or points provided in the Act, then it, by its own
force, will define the boundary between public and private ownership and the prior reference to the survey
becoming the legal basis for determining said boundary is seemingly unnecessary and ambiguous. The survey
in such instance will establish the boundaries and need not be the tegal basis for such determination, unless the
Legislature can modify, interpret or alter the results of the the survey or redefine the bases on which it was
prepared, .

(2} The Committee is to determine the existing status of title, ownership and control, in accordance with
the provisions of this i

use, right of removal or compensation for private improvements which had been constructed on lands
determined to be public;

{3) Also required is Committee preparation of surveys, maps and charts showing routes of public access,
if any, to ail sandy beaches within the shorelines of the Virgin Islands, including recommendations as to
proposed public access easements to those beaches where thers is presently no public access, This requirement is
consistent with either or both interpretations of the effect of the Act with respect to public ownership or use of
the shoreling, in that in neither instance do public rights extend to Providing or establishing access to the shore-
tine. This provision not only requires the mapping of existing public access routes, but requires the identification
of proposed rouytes. Although no policy or planning guidelines are established to guide or aid this work, there is
no restriction imposed on how this WOrk is to be undertaken: consequently, such recommendations coyld be
made on the basis of planning work undertaken in connection with other coastal related planning studies, 20}

(4} Finally, the Act calls Committee classification of all beaches and other Segments of the ocean for wild-

proposes, even assuming that some administrative direction or guidance could be gleaned from the Act to aid
the Committee in its efforts,

The Committee is to submit its findings and recommendations to the Legislature and Governor, but it is not .
clear what the Legislature is required to do or what the legal effects would be of the failure of the Legislature
to adopt the survey of shorelines as described above, or the provisions in the report. Indeed, the legal effects of
the Committee’s actions and recommendations are also unclear, particularly as they relate to shorelines
previously built upon or improved fands created by filling or other alteration means prior to the Act, and the
validity of the conveyances of such rights and interests after the effective date of the Act.

With respect to the second objective {regulation of construction), the Act establishes a series of conditions
that presumably must all be met before the Commissioner of Conservation and Cultyral Affairs may issue a
permit for shoreline construction,21) Construction is not definad in the Act, but presumably would include
any structure, activity or improvement that would be inconsistent with the provisions of Section 403
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Apart from the fact that just compensation is a constitutional standard, and has no specific or general rele-
vance to calculating permit or concession fees, no guidance or criteria is provided to establish a basis for the pay-
ment or a rationale for its amount. The substantive conditions on granting permits all are broad, particularly
conditions number four {”similar construction is impossible on alternative sites above the fine of vegetation of
the shoreline”) and three {*‘that such construction will not jeopardize the public need for healthful, safe, and
esthetic surroundings and environment; scenic beauty; recreational uses or potential uses; natural resources of
the shoreline; or the present and prospective need for conservation and development of the shoreline and its re-
sources.”’}, Although no permit procedure is established, and therefore no application requirements are set forth,
the Commissioner presumably has the authority to enact such regulations to.administer the requirements of this
Section. Although the Commissioner is not required to make findings, a grant of @ permit could be subject to
legat challenge on the grounds that the Commissioner had an affirmative duty to make such findings under the
Section as a condition precedent to granting such permit. Given the breadth of the conditions, particularly those
specifically set out above, it would seem difficult to make such findings in the absence of a comprehensive plan
{such as a Coastal Zone Management Program) to guide such determinations. It is unclear whether all persons,
public agencies and private entities, are required to apply for and receive such permits before commencing such
construction. The Commissioner has the implicit authority to establish terms and conditions of such permits;
but the nature of the permit itself is ambiguous: It is a contract right or is it 2 property right? A strict reading of
the Act would construe the permit as a contract right.

With respect to the third objective {regulation of extraction of naturat resources), the Act establishes a
separate permit requirement,23) for the ““taking” of specified resources {exctuding fish and wildlife) from the
shorelines. The term taking is not defined. The implication is that taking refers to removal from the shoreline,
rather than alteration to, distubance of or relocation of the respurce within the shoreline. The Commissioner of
Conservation and Cultural Affairs administers the permit program; presumably he has the authority to adopt
rules and regulations to administer the permit program and establish the terms and conditions of such, permits.
The two conditions (no reasonable alternative source and no material alteration of the physical characteristics
of the area) which must be met before a permit can be issued are quite broad, and if coupled with an affirmative
duty to making findings, could be difficult to satisfy without adequate planning data to guide the decision-
making. Finally, there is a provision which authorizes the Commissioner to grant a permit for the taking of
certain resources if a surplus of that certain resource exists in that proposed location, notwithstanding the other
provisions of this Section 405. The requirements of the other Sections would still apply in such instances. It is
unclear whether a fee based on the value of the resources extracted could be changed for such permits. The
Commissioner has the implied power to require or impose conditions on the grant of the permit, including the
right to require restoration activities,

Finally, it should be noted that the only penalties provided are misdemeanor viotations or civil fines of
$500.24) Each day of viclation is a separate offense. Whether these penalties are sufficient to deter violations
is not clear. Because no independent enforcernent powers are given to the Attorney General and no cease and de-
sist orders are provided, no effective remedies exist 1o deter or discourage viotations before they occur or provide
an expeditious solution to the violation.

3. Conclusion

The Act leaves many unanswered questions concerning the nature and extent of public rights in the shore-
lines and the status of existing private claims or interests in the shorelines and improvements therein. The extent
snd nature of these rights of public use of the shorelines are of considerable significance in developing and im-
plementing a Coastal Zone Management Program; in fact, determination of this issue, together with the delinea-
tion of areas of public ownership of the lands and waters in the coastal zone and the regulatory controls im-
posed on the use of such lands and waters, form the essential bases for implementing a Plan or Program. How-
ever, the Act is critically vague as to whether the public rights in the shoreline area are primarily use-related or
are based on ownership rights. The nature of the legal, administrative and planning rights and policies in the
context of a Coastal Zone Management Porgram are considerably different depending on the underlying basis
and rationale of control. The permit programs established by the Act are also vague in important areas, and do
not provide sufficiently detailed criteria or guidance 1o the administrator. The authority of the Commissioner to
adopt implementing rules and regulations, while not provided in the Act, probably exists in the general statut-

" ory delegation of authority to the Commissioner or could be supported as an implied exercise of administra-

tive authority inherent in the Commissioner’s office. Nonetheless, clarification of this authority should be
provided. Finally, and of considerable significance, is the fact that the Act does not establish or declare legis-
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iative policy or intent concerning the public rights of access to the shoreline over traditional (and presumably
documented} routes. Without the ability to get to the shoreline from the landward side (as opposed to the sea-
ward side), the rights of public use and enjoyment of the shorelines are significantly affected, and in “‘a practical”
sense, limited.
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FOOTNOTES
Open Shorelines Act

Act Number 3063, Ninth Legislature of the Virgin Isinds, Regular Session, passed- May 14, 1971, adding
Chapter 13 to Title 12 of the Virgin Islands Code, commencing with Section 401 et saq, as simitariy
numbered Sections in prior legistation enacted, renumbered to Chapter 10 of Title 12 to avoid conflict;
hereinafter referred to as the Act.

Civil Number 74-339 {U.S. District Court of the Virgin Islands. Division of St. Thomas and St. John),
affirmed by the United States Court of Appeals, 3rd Circuit, December, 1975; hereinafter referred to as
the Bolongo Beach case.

Section 401 of the Act.

Section 402(a} of the Act.

Bolongo Beach case, supra note 2.

State ex rel Thornton v Hays, 462 P. 2d E71 {1969, Oregon Supreme Court)},

Paper on Qwnership and Control of Submerged Lands.

Section 402 {b) of the Act.

P.C. 93-435 {October 5, 1974).

9Vv.1.236, F Supp {(1971), affirmed 478 F. 2d 1273 (1973}.

See Paper on Colonial Law.

Section 403 of the Act.

Section 401 of the Act.

Section 406(a) of the Act.

P.C. 93-435 (October 5, 1974},

ibid

Section 2 of the Act,

Section 4 of the Act.

ibid

A report has now been prepared by the Department of Conservation and Culwural Affairs entitled An
Implementation Plan for Open Shorelines in the U.S. Virgin Islands (April 1976) which identifies tar-

get beaches "‘at which it would be desirable for the Territorial Government to take action to secure public
landward access.
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Section 404 of the Act.
Ibid., Section 404 {5)
Section 4065 of the Act.

Section 407 of the Act.
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GENERAL LEGAL CONSIDERATIONS RELEVANT TO IMPLEMENTING A COASTAL ZONE
MANAGEMENT PLAN IN THE VIRGIN ISLANDS

(Shoreline Access, Vested Rights; Equitable Estoppel; Acquitision)

1. introduction

In addition to the various statutory authorities and administrative regufations based thereon relevant to
developing an implementation program for a Coastal Zone Management Program which have been previously
discussed and analyzed, this Section describes several general legat principles or standards which are similarly
relevant to implementing a Coastal Zone Management Program. Four such general principles are described
here: first, the various means by which public access to the shoreline can be provided or required as part of the
land use development approval process; second, the circumstances under which a landowner, developer or other
person using land may achieve a legal right to maintain, perfect or complete a land use activitiy or development
which had been previously started: third, the circumstances under which pubtic officials are restrained from
taking action against landowners, developers or other persons using land inconsistent with statements or actions
previously made; fourth, the specific legal problem associated with undertaking a coordinated regulatory and
land acquisition program as a means of implementing a land use plan. To be certain, the second and third prin-
ciples are primarily relevant either when new regulatory requirements or programs are enacted which seek to
restrict or limit land use development activity or when changes in administrative or political policies create
uncertainty in the land use development and approval process. The first principle is relevant only to the extent
that providing such access is considered an important public policy objective. The fourth principle is relevant

only to the extent that land acquisitions are undertaken on or for lands which are concurrently being extensively
reguiated,

2. Public Access to the Shoreline

The importance of the shoreline to the lives of the people of the Virgin Islands is manifest. For whatever
reason, considerable legislative and judicial attention and energy has been devoted in the past several years in the
Virgin Islands to preserving {or establishing) the public rights in and to these shorelines. Not as much attention
and energy has been devoted to preserving (or providing) public rights to get to the shoreline. Even though ana-
lyses contained elsewhere in this Report conclude that substantial areas of the Virgin Islands’ coastline are in
public ownership or are subject to public rights of use, it appears as though these same statues, decisions or
principles which support or give rise to those conclusions, or which have been the bases for extending the public
claims to shoreline areas have limited or no applicability to supporting claims for public access to these public
areas. Indeed, the statute most directly relevant to this issue makes no mention of providing access to the shore-
Iines,” thereby reinforcing the view that the rationales and analyses supporting the statutory reguirements
cannot be extended to include or support such public access. Without prejudging the ultimate outcome of any
lawsuit challenging or seeking to force such public access, it is significant to note that the existing statutory
scheme in the Virgin islands is singularly silent on the guestion of such public access. This may be due in part
to the belief or conclusion that adequate public access exists 1o the shoreline; or to the belief that such public
access is nOt necessary or desirable; or to the belief that such public access can only be provided by acquiring
the necessary lands or interests in land. Without concluding that existing public access is insufficient for what-
ever reason, the following analysis suggest possible lines of argument or means of providing such increased public
access. There are three principal means of providing such increased public access. First, by judicial determina-
tion or confirmation that public rights of access exist or have been created. Second, by exercise of police power
regufation in the land development approval process. Third, by public acquisition in fee or of lesser interests
in lands for such purposes.

a. Judicial Determination or Confirmation

The fact that the shorelines are in public ownership or are subject to public rights of use although under-
scoring the need for public access to such areas, is in and of itself not supportive of a determination that parti-
cular land routes of public access exist to enjoy such areas. There certainly exists a lateral right of access along
the shoreline to permit the movement of the public.2} However, geographical or physical barriers as well as logis-
tical impediments serve to diminish the importance or general usefulness of such lateral access. And there is no
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doubt that the public has a right to utilize the water as a means of gaining access to such shoreline areas. These
two means of public access exist whether the shoreline is owned by the public, is subject to public rights of use

or is owned by private persons who purchased such shoreline areas from the Federal or Territorial government. -

In the latter case, the grant of such lands does not change the public character or public rights previously existing
therein. But the more important means of access, and the one to which attention is devoted here, is through the
upland property to the shoreline. -

The provision of such access does not depend on determination of the public right or interest established
or determined. On the contrary, and as apparently has been the custom in some areas of the Virgin Islands,
fandowners have permitted residents of the Virgin Islands access to the shoreline for a variety of purposes.
Although such voluntary provisions may be withdrawn or revoked by the landowner without sanction or pen-
alty, unless public rights had accrued therein, such a privately initiated and maintained system does offer certain
advantages: In any event, one of the most important policy cansiderations to be evaluated in determining what,
if any, course of legisiative, administrative or judicial action should be undertaken to expand the amount of such
public access is the effect such action will have on the existing censensual rights of access.3!

There are two primary theories supporting creation of public access rights over private land of non-consent-
ing landowners. One theory is implied dedication. Closely akin to this theory are the doctrines of adverse posses-
sion and prescription which, for the purpose of this discussion, will be analyzed in the same manner as implied

_ dedications. The other theory is customary use. The doctrine of customary use of beaches was recognized as

being applicable in the Virgin Islands in the recent decision of United States of America and Government of the
Virgin Islands v. St. Thomas Beach Resorts, Inc., VIDC Number 74-339, affirmed by the Third Circuit of
Appeals, Number 75-1242 (3d Cir., 1976), more commonly known as the Bolongo Beach case. Customary use
(or customary right) is a legal doctrine which arose in medieval England, which until recently had little appli-
cation in the United States, ) and which in effect establishes that customary use of land, peaceably engaged,
corisensual or not, for a long period of time without a claim of superior right interrupting such use, establishes
public rights in such land without regard to the record title held by private landowners, Of relevance here is that
in the Bolongo Beach case, the Court held that under Danish law, applicable in the Virgin Islands prior to the
cession to the United States in 1917, a right existed in the public to use the shoreline area for certain temporary
recreational purposes. Relying heavily on this fact and on the record of such fong use, the Court upheld the
constitutionality of the Open Shorelines Act which sought to recognize and maintain this public right of use.

Based on the present understanding of Danish colonial law, there apparently did not exist a comparable right

.. 1o get to the shoreline. Although the Court in Bolongo Beach did not establish the time frame for determining

customary rights; it presumably extended back prior to 1917, Accordingly, in the absence of any analysis sug-
gesting rights under Danish faw to traverse private property for purpose of gaining access to the shoreline, it is
unlikely that a court would uphold a claim of public access based on customary use,

The theory of implied dedication, also a common law doctrine, is that a landowner by his conduct {express
or implied actions} has indicated an intent to dedicate his land for public use; and that public use itself is
evidence of the public’s intention to accept the dedication offered. The landowners inaction may be evidence of
his acquiescence in the pubtic use and thus of his intention to donate the land. Once the offer has been accepted,
the offer cannot be revoked; the public cannot lose its right by failure to use them or by adverse possession or
prescription. As can be seen, the landowners offer of dedication is more than a convenient legal fiction; the land-
owner most often has no intention at all of donating his land for public use. !ndeed, the same can be (and has
been) reached by construing the public use for the same period as adverse to the landower’s interest and by con-
cluding that a prescriptive easement was required. The California Supreme Court decision in Dietz v. King and
Gion v City of Santa Cruz,5’ recognized and affirmed the importance of the adverse public use, rather than
the owners’ donative intent, as being the critical doctrinal element supporting the conclusion of public use.6}

~ Whether the theory be one of implied dedication or prescriptive rights, the result is the same: the public by using

the property in a particular way or for a particular purpose in a manner adverse to the true owner for a period
of years, acquires the right to continue to use such property, regardless of the landowers’ later intent or actions.
There are a variety of subsidiary or secondary legal problems that emerge from the application of such a doct-
rine. For example, what is the effect of a discontinued public use? Although the public right presumably vests
at the end of the allotted time period necessary to accrue the public right, would such a right be found if a con-
siderable period had elapsed between the time the right vested and the time the action was brought seeking judi-
cial recognition of such right? For another example, are there time limits within which such an action must be
brought? Or for another example, how continuous must the public use be to warrant a declaration of public
rights in the use of such lands? Or finally, what acts of the landowner are sufficient to indicate his permission
for the public use, thereby negating the implication or claim of adverse public use? What kinds of actions must
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he undertake, for how long must he undertake them and how serious of actions must he undertake, for how long

must he undertake them and how serious or beneficial must his efforts be in relation to the actual public use
being made of the property?7)

applicable in those areas of the United States where the public need for and pressure on recreational resources
iustifies the application of such theories?8) Second, what disruptions or reductions will occur or can be anti-
cipated to occur in existing patterns of quasi-permissive use of such access in the event such theories are success-
fully applied in the Virgin Islands? Third, what is the likelihood that sufficient instances of such use could be
documented sufficiently to support prompt legal actions declaring such public rights prior to landowner reac-
tion? Fourth, are population and development pressures and demands for such public access sufficient to justify
general application of such theories? For these and other reasons, it would appear that the application of such

theories in the Virgin islands has limited potential for securing or establishing substantial amounts of public
beach (or shoreline) access.

b. Acquisition Through Exercises of the Police Power

The most common forms of police power regulation in the land use area, and the ones most appropriate
and relevant to the inquiry here, are subdivision and zoning regulations. These regulatons can be drafted to
require applicants as a condition of receiving development approval to dedicate lands {and improvements) to
public use. However, neither the existing subdivision nor zoning laws of the Virgin Islands contain appropriate
provisions to support or require dedications of such access as a condition of development approval. The rationale
for requiring such dedications has been clearly upheld by most courts in the United States;?) the process and
result of development creates demands on existing public facilities or new facilities which should be satisfied in
whole or in part by the developer. Although these requirements are usually applied in the context of parks
playgrounds, streets or drainage facilities and sometimes even schools, no reason exists why this rationale cannot
be applied to providing public access to the shareline as well. Indeed, whether the specific rationale is that pur-
chases from such developers wili benefit from the dedication {or improvements) as well as the general public, or
that development of the land wil inevitably produce increased pressures on such resources or preclude public
use thereof, the result is that reasonable public dedications can be required. The theory has been more fully
developed in the subdivision context where the process of subdivision seems more clearly to justify or provide
a rationale for such dedications than in the land use zoning regulation area; nonetheless, such dedications can
also be required a5 part of a rezoning application or grant of a conditional use or special exception permit. In
either instance, so long as the dedication required is determined pursuant to a rationally conceived method,
and appears reasonable in light of the conditions, development proposed and uses intended, most courts will
uphold such requirements. These requirements, although they would have to be amended into the existing Virgin
Islands laws, do offer an equitable means by which a comprehensive program of beach access can be developed
and implemented, albeit incrementally, as part of the land use approval process. Although there are advantages
and disadvantages to such requirements, on balance the advantages, particularly in the Virgin Islands’ context,
are so significant that dedication requirements could be the critical factor in insuring a successful beach (or
shoreline} access program.

c. Acquisition Through Expenditure of Public Funds

tion as described above. Similarly, planned acquisitions could implement broader recreation programs or plans

- and couid be planned and coordinated with the ongoing programs of other territorial agencies. Such acquisitions

could be made in fee ownership or in less estates or interests in lands such as easements or licenses, although
the administrative and enforcement problems associated with licenses or permits would outweigh their ad-

i— vantages. Such acquisitions could be made by voluntary agreement with the landowner, or could be ¢oordin-
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ated. The Legislature pursuant to the Revised Organic Act of 1954,'0’ has the authority to enact legislation
providing for the condemnation of lands or interests in such lands for public |:mr;:|c;se*.i.'”l There would be
little doubt that a properly drawn statute that provided for condemnation of access easements to the shoreline
would be constitutional and that acquisitions pursuant to its authority, if undertaken in accordance with that
statute and other applicable procedural requirements, would be similarly valid. Although such acquisitions would’
have to be undertaken in accordance with the relevant provisions of the territorial Real Property Acguisition
Act,12} unless such Act were amended, such requirements present no major difficulties in implementing a
public access program. Depending on the proposed scope of such an acquisition program, the major difficulty
to implementing such an effort would be financing the costs of such land acquisition and management.

d. Conclusion

Acquisition of public access to the shoreline presents one of the major issues in implementing a Coastal
Zone Management Program in the Virgin Isiands. Although several thearetical means of acquisition exist, the
most practical methods of undertaking such acquisitions in fight of the legal, political and administrative issues
involved are public acquisition through purchase or by exercise of the police power. Depending on the actual
needs and locations of such needs, the combination of such efforts would likely produce satisfactory results.
Acquisition as a result of a process of judicial determination should be limited in scope to prevent the likely
curtailment by landowners of existing voluntary routes of access which would result from a vigorous effort at
establishing such routes through litigation, unless the factual evidence in particular instances clearly support hte
determination that the public by continuous use over a period of years had treated such access routes as a public
use. The selection of legal methods to use to acquire or establish such public access depends initially on a review
and determination of the needs, location of and purposes for such access.

‘3. Vested Rights ’

The doctrine of vested rights as applied in the land use development and control area provides that
landowners after having secured all necessary public approvals, incurred substantial financial expenditures and
began physica! development work on a project are legally entitled to complete that project regardless of inter-
vening or supervening changes in laws or regulations governing such activities. The precise definitions or stan-
dards determining the quantum of work to be performed or money to be expended vary between jurisdictions.
Articulation and expansion of this concept has occurred as a result of the passage of complex, multi-jurisdiction-
al land use controls which have imposed additional regulations. Landowners or developers who began under one
system of controls and who find themselves subject to additional controls, have looked increasingly to the courts
for relief and determination of their rights to proceed with their proposed developments, As in most complex
legal areas, the case law in this area reflects many variants of the main doctrinal holdings: factual distinctions
are very important in affecting the outcome.,

Whether a doctrine of vested rights emerges in the Virgin islands as a result of a Coastal Zone Manage-
ment Program depends in large measure on the nature of the land use regulations that are adopted to implement
such a plan. If existing controls are not significantly altered, or if a new permit process is not imposed, then few
court cases are likely to be brought on a theory of vested rights. In such instances, assuming some rezonings
{or reclassifications) of Jand or modifications of development standards, the legal issues invoived would focus
on whether the landowner {developer} had actually received all local permits and approvals and had commenced
work prior to the new laws (or standards} becoming effective. Even though it is unlikely that a multi-jurisdic-
tional land use review and approval process will be established to implement a Virgin Islands Coastal Zone
Management Plan, any change in existing rules or standards will likely cause some conflicts between landowners
{developers) and persons (or public agencies) seeking to restrict or limit development plans of such landowners.
In anticipation of this problem, the {enabling} legislation implementing the Plan should provide clearly a stan-
dard for determining which development projects are affected by any change in rules and at what time these
new rules become effective. Although the doctrine of vested rights involves consideration of constitutional
issues, legislative statements and determinations are very important and influential in shaping the scope of judi-
cial inquiry and aiding the courts in determining legisiative intent regarding the application of the new rules.
These legislative standards should be provided even though the frequency of vested rights claims in the Virgin
Isiands probably will be low due to the bifurcated (zoning and development permits) requlatory process cur-
rently in effect in the shoreline area.
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4. Equitable Estoppei

A related doctrine to vested rights is equitable estoppel. This is a claim asserted by landowners (or develop-
ers) who assert that they relied on statements or actions of public officials in pursuing a particular course of
action and that it would be unfair to permit such officials from later seeking to restrict such action on the basis
of a change in policy or interpretation. This theory does not extend to include official action based on changes
in law or regulation. This doctrine as its title implies developed from the equity powers of courts to restrain un-
fair or inequitable actions of public officials. Most courts which recognize this doctrine or which have applied it
in deciding cases, have adopted & narrow interpretation of the requirements to allege such claims. Most often,
it is successfully applied when physical improvements have been constructed on the basis of such prior public
interpretations or decisions end the alternative to applying it results in a harsh, unfair decision. This doctrine
which has not yet apparently been adopted in the Virgin Istands, would most probably be sought to be applied
in instances where prior government conduct {or inaction} had approved or acquiesced in private actions. For ex-
ample, persons who had constructed improvements on public lands either on the basis they did not realize the
lands were public or with the acquiescence of public officials would be likely to assert equitable estoppel against
efforts to enforce new rules or regulations. It wifl be difficult to either identify these instances in advance or
establish legislative policy to guide public action in all instances where such claims may be asserted. Once a plan
is adopted and implementation strategies are being developed and applied, individua! reviews of factual claims
will be the most appropriate method of determining public policy on these matters and fashioning appropriate
decisions and enforcement actions.

6.  Acquisition of Real Property and the Effect of Regulation on Land Acquisition Costs

As noted above, a land acquisition program designed to provide additional public access to the shoreline
atfards certain benefits and advantages in implementing a coastal recreation or management plan that other
means of securing such access do not provide. These include coordination with the planning program, utili-
zation of public resources in accordance with needs, atlocation of financial resources in accordance with public
needs and political acceptance. A question is raised, however, by implementation of an acquisition program in
the context of a fand use regulation program; even though such functions would be conducted by separate agen-
cies or departments, the effects of regulation on land acquisition both have important consequences for the im-
plementation of a land acquisition program for the coastal zone. One problern may occur by the designation of
future acquisition sites in planning documents. Although it is unlikely that this problem would arise if areas
were only designated for acquisition for access purposes, nonetheless the threat of inverse condemnation actions
might cause a certain reluctance either to designate such lands as potential acquisition sites or to regulate such
areas in a restrictive manner. It is clear, however, that the mere designation of such sites does not give rise to
such inverse condemnation liability. Another problem is posed when regulations are imposed and the land is
acquired at a reasonably proximate later date. Regulations imposed solely to depress land values in anticipation
of future acquisition, particularly by condemnation, are invalid. However, regufations imposed, which are other-
wise valid, will not rendered invalid simply by virtue of a possibility of future condemnation. Because it is un-
likely that specific regulations will be enacted primarily for or applied to lands to be acquired, particularly for
access purposes, any relationship between regulation and land acquisition costs will likely be merely incidental
and not a cause for concern, The fact that tands may be later acquired does not render regulation of such lands
invalid. This witl be particularly true if there exists independent bases for the regulations imposed. Therefore,
the relationship between regulation and acquisition will not pose significant legal problems if such programs are
based on independent criteria and justification; it is only when regulations are imposed in a manifest attempt
1o reduce acquisiton costs that the threat of invalidity or iliegality becomes significant.

FOOTNOTES

GENERAL LEGAL CONSIDERATIONS RELEVANT TO IMPLEMENTING A COASTAL ZONE
MANAGEMENT PLAN IN THE VIRGIN ISLANDS

1.  The Open Shorelines Act.
2. This right is both contained in and confirmed by the Open Shorelines Act; Ibid.
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10.

11.

One of the unexpected results of the recent legistative and judicia! determinations in California concerning
public access to the shoreline has been the refusat of landowners to permit continued public use and access
over private lands and the consequent reduction of available public access routes. See ““Public Access to
Beaches” 22 Stanford Law Review 564, February 1970: “Public or Private Ownership of Beaches: An
Alternative to Implied Dedication” 18 U.C.L.A. Law Review 795, 1871; “Public Rights in Qcean Beaches:
A Theory of Prescription” 24 Syracuse Law Review 935, 1973.

See State ex rel Thornton v Hay, 462 P. 2d 671 (1969) wherein the Oregon Supreme Court held that the
dry sand beaches in Oregon were subject to public recreation rights on the basis of the application of cus-
tomary use. For an analagous decision, see In re Ashford, 50 Hawaii 314,440 P. 2d 76 (1968),

2 Cal 3d 29, 465 p2d 50 {1970).

One commentator has noted the apparent unwillingness of the California Supreme Court to label its con-
clusion as a prescriptive easement, rather than an implied dedication, because of the California precedent
and statute establishing that the public cannot acquire rights by prescription and that such rights cannot
be acquired where tandowners have posted signs perrnitting such uses.

18 U.C.L.A, 795, 802, (1975} op cit. fn. 3, supra.

Although the Virgin Islands Legislature has enacted several statutes which contain broad statements of
legislative policy and concern for the preservation of the shoreline, few similar statements exist for the

- needs for public access thereto. Such statements would of course be implied from the fact that if the public

is t0 enjoy its shorefine, it must be able to get there. But, there is no existing legislative statement which
either clearly recognizes the need for such access or establishes a clear public policy for providing or main-
taining such access. Compare this apparent lack of support with the provisions of Article XV, Section 2
of the California Constitution: “No individual, partnership, or corporation, claiming or possessing the front-
age to tidal lands of a harbor, bay, inlet, estuary, or other navigable water in this State, shall be permitted
to exclude the right of way to such water whenever it is required for any public purpose...,”

Probably one of the most important cases in this area was the California Supreme Court decision in the
City of Walnut Creek v the Association of Homebuilders of the Greater East Bay, Inc 4 C 3rd 633, 484 P,
2d 606 (1971} which upheld the city requirement that certain amounts of parkfands or fees in lien thereof
must be dedicated or paid as part of the subdivision approval process.

Revised Organic Act of 1954, July 22, 1954, Chapter 558, 68 Stat. 499,

Section B of the Revised Organic Act of 1954 contains a broad grant of legislative authority to the Virgin
Islands Legistature. For example, Section 8 {a} states that “the legislative authority and power of the Virgin
tslands shall extend to all rightful subjects of legislation not inconsistent with this Act or the laws of the
United States made applicable to the Virgin Islands...” Certainly, provisions of public access to the
shoreline is a rightful subject of legislation; many states have enacted comparable laws. And there are no
specific restraints or prohibitions in the laws of the United States that would limit the authority of the
Virgin Islands Legislature to enact such a law.

12. 28 V.1.C. S430 et seq.
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CHAPTER SIX

Shoreline Access and Use

This chapter describes the development of the
shoreline access and use element of the Virgin Is-
lands Coastal Zone Management Program (pursuant to
Section 305, Coastal Zone Management Act Amendment
of 1976, P.L. 94-370). Since this work element is
not scheduled for completion until later this year,
only the results of a preliminary investigation are
reported here. In addition to a brief legal anal-
ysis of the shoreline access issue, critical areas
are identified, and recommended future policies
are outlined.

Background of the Problem

The importance of the shoreline
to the lives of the people of the
Virgin Islands is manifest. However,
in the last quarter century, the pat-
terns of shoreline use in the Terri-
tory have been drastically altered.
Several beaches and shoreline areas
convenient to many users have dig-
appeared due to dredging, the mining
of sand, landfill operations, or
commercial developments. Some have
been severely altered as a result of
the secondary effects of shoreline
development. Additionally, access
to beaches has been intentionally
Or unintenticonally restricted by the
construction of many projects, most
notably large tourist oriented ho-
tels and condominiums. Accordingly,
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shoreline, and particularly beach
access, has developed into an im-
portant social, political, and
legal issue in recent years.

In the past several years,
considerable legislative and ju-
dicial attention has been devoted
to preserving and establishing
the public rights in and on the
shorelines of the Virgin Islands.
Considerably less attention and
energy has been directed to pro-
viding public access rights to
the shoreline.

The principal issue involved
with shoreline access is that of
the public's right to free and
unrestricted use of the recrea-
tional beaches of the Virgin Is-

OPEN SHORELINES ACT lands. The territorial govern-
(1971) ment took acticon to remedy the

latter situation by enacting the

50feet "Open Shorelines Act” (No. 3063)
1"or line of in 1971. Essentially, the Act

| vegetation

affirms the public's right to
use the shorelines of the islands.
The shoreline, as defined by the
Act includes "the area along the
coastline ... from the seaward
line of low tide, running inland
a distance of fifty (50) feet;
or to the extreme seaward boun-
dary of natural vegetation which
sbreads continuously inland, or
to a natural barrier; whichever
is the shortest distance."

While this legislation assures
the citizens of the Virgin Islands
of seaward access and lateral use
and access along the shoreline, it
does not assure landward access.
An upland property owner is not
required to permit beachgoers to
cross his land to reach the zone
of public use, Because of the
terrain, and the pattern of devel-
opment in the Islands, landward
access is often a critical factor
in heach use,
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Beach Inventory

In the spring of 1976, the Office
of Planning and Development of the
Department of Conservation and Cultu-
ral Affairs, in conjunction with the
Coastal Zone Management Program study
of the Virgin Islands Planning Office,
undertook a complete field inventory
of Virgin Islands beaches. An evalu-
ation of this type was called feor in
the 1971 Open Shorelines Act. The
study was undertaken to help identi-
fy those beaches for which territor-
ial governmental action was needed
to secure public landward access.

The beach inventory procedures
were developed to assess the partic-
ular conditions in the Virgin Islands
and consisted of two parts. The
first records objective physical,
recreational, and land use data for
each beach. The other consists ot
an evaluation of the scenic and
environmental quality of the site.
The beach inventory form is included
in Appendix F, and a copy of the in=
ventory for Cruz Bay, St. John is
included as an example of the mamer
in which information was collected.

The CZM program has used the in-
ventory information as a basis for
recommending shoreline areas where:
1) access or right of use should
be secured, or 2) areas where action
should be taken to assure that exist-
ing access or use is preserved. A
further refinement of the shoreline
access study is scheduled to be con-
ducted this yvear under the third
year CZM planning grant. The study
and recommendations will be completed
by January 31, 1978.
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BEACH EVALUATION AND RECOMMENDED CRITICAL AREAS

The criteria which were used to identify and

evaluate the critical shoreline areas are dis-
cussed below. A listing of the critical areas
which were identified in the preliminary assess-
ment is also included.

CRITERIA FOR EVALUATING BEACHES

1.

Accessibility - Beaches were evaluated on

the basis of proximity to population con-
centrations, and by the presence of an ac-
cess road usable by the general public.

This factor will prove of importance since

it appears that the territorial government
may become responsible for beach maintenance.

Beach Quality - Evaluation of beach quality
was based on the factors such as the area of
the beach, the beach material, the type and
appearance of shoreline wvegetation, the at-
tractiveness of the user's view from the
beach, and the beach's scenic quality. Theése
factors are complementary rather than cumula-
tive. Therefore, a very attractive small
beach may receive a heavier weighting than a
large uninteresting one.

Potential for Multiple Activities - In addi-
tion to swimming, the potential of each beach
for other water-related activities, such as
snorkeling, offshore diving, or pleasure boat-
ing was noted. The inventory of land-based
activities included picnicking, tidal pool
walking, and the possible educational oppor-
tunities offered by historic ruin or a salt
pond, Beaches which offer users a choice of
activities were rated more highly than "swim-
ming only" beaches.

Environmental Damage Potential - At several of
the beaches inventoried, the existing land use
was natural ¢open space. Very often these areas
constitute extremely fragile offshore and on-
shore environments, This is especially true of
several beaches in northeast St. Croix which
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cannot sustain heavy use without environmental
damage.

5. The Multiple Effects - Priority attention was
given to the sites which are potentially the
basis of a complex recreational facility, or
where a single easement will provide access to
an extensive shoreline.

6. Access - Priority attention has also been given
to those areas which ranked high in criteria
1-5 and where access 1s threatened. These are=-
as included beaches and shoreline areas where
access is presently restricted or where an im-
pending or proposed development may restrict
free access in the near future.

RECOMMENDED TARGET AREAS

Based on the assessment criteria
a list of shoreline areas is being
developed where it is recommended
that access and right of use be se-
cured. Only St. Thomas and St. Croix
are dealt with since the most signifi-
cant beaches in St. John are already
within the National Park. The follow-
ing represents the preliminary recom-
mendations to date (see Figure 6.1)

St. Croix:

1. HNorth Christiansted Beach - This
beach area extends from the vi=-
cinity of St. Croix by The Sea
southward to the Nature Conserv-
ancy property at Little Princesse,
The shoreline here is extensively
developed by condominium complexes
while further inland there are
numercus multi-family housing
projects. The area is heavily
populated and there are few rec-
reation facilities available for
local residents. Beach access is
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FIGURE 81
TARGET BEACH AREAS
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ST. THOMAS ST. CROIX
1. Dorothea Beach 1. North Christiansted Beach
2. Smith Bay 2. Buccaneer Beach
3. Mueller-Vessup-Great Bay Beaches 3. Cheney Beach
4. Bolongo Bay 4, Grass Point




restricted to condominium
residents, largely as a re-
sult of poor public access,

Buccaneer Beach Area - This
sandy beach is located east

of Christiansted, adjacent

te the Buccaneer Hotel, The
beach is immediately east of,
but not accessible from, the
Territory's recreational com-
plex at Altona Lagoon. The
primary importance of this
area is its close proximity

to the Christiansted urbanized
area. Access 1s presently re-
stricted by a use fee.

Cheney Bay = Cheney Bay Beach
is situated on the north
shore of 8t. Croix, east of
Christiansted. Green Cay is
just one-guarter mile offshore.
There is a fine sandy beach
with potential for swimming
and picnicking. Southgate
Pond, which is situated with-
in this area, has declined
recently in biological pro-
ductivity, but is still a
significant breeding ground
and refuge for indigenous

and migratory birds. Theirx
ecological and educational
value is important, In ad-
dition, there is a long his-
tory of public use of this
area.

Grass Point - Grass Point is
located on the southeast
coast west of Turner Hole.
Traditionally this site has
been one of the favorite St.
Croix picnicking areas. The
present owners discourage
use of the site for picnick-
ing.
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Dorothea Baach {center), St. Thomas

Mugller, Vessup, Great Bay Beaches, 5t. Thomas

St.

Thomas:

Dorothea Beach - The Dorothea
Beach is located on the north-
west shore of S5t. Thomas op-
posite the Brass Islands. This
beach is lushly vegetated, high-
ly scenic, and has an excellent
view of Inner Brass Island. Al-
though Dorothea and Neltjeberg
Beaches are suitable for swimming
and snorkeling purposes, the po-
tential for land-based activities
in this area is also considerable.
These activities include: picnick-
ing; tide pool walking; historical,
archaeological, geological and
biological interpretation; and hik-
ing both on the shore and on adja-
cent uplands owned by the Govern-
ment of the Virgin Islands. The
area is also suitable for expanded
access and parking.

Smith Bay - Smith Bay Beach is lo-
cated on the east end of St. Thomas
near the growing population centers
at Estate Smith Bay and Tutu. The
crescent-shaped white sand beach of
approximately one-gquartexr mile is
located on a protected bay. The
beach uplands are relatively unde-
veloped at this time. 1In addition
to good swimming and snorkeling,
the beach is a papular picnicking
spot which is used by organized
groups with the owner's permission.
Although the vegetative cover is
not dense, there are many large
shade trees on the beach and fine
views of 8t. John and the of{shore
cays. S
Mueller-Vessup-Great Bay Beaches -
Mueller Beach is located on the
east and of St. Thomas at Mueller
Bay, just south of Vessup Bay.
Vessup Bay Beach is adjacent to
this area on the east and is
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separated by a large rock out-
cropping. The inland area be-
hind both beaches is largely
undeveloped, with only a few
scattered single family homes.
Public access to these areas
is poor; however, both are
Presently used to some extent
by local residents for pic-
nicking and swimming. Great
Bay Beach (often called Blue-
beard's Beach) is just scuth
of this area. Here too,

there is limited public access.
There is an existing hotel de-
velopment along this beach.
The prime feature of these
beach areas is their proximity
to the growing population of
the east end of St. Thomas.

Bolongo Bay Beach - Bolongo
Bay Beach is located on the
southeast shore of St. Thomas
about midway between French-
man's Reef Hotel and Benner
Bay. There is about 1000 feet
of sandy beach here with some
rocky bottom close to shore.
An excellent reef with good
snorkeling is just offshore.
Adjacent to the beach area

is a 35 unit hotel and pri-
vate beach c¢lub. Access
through its beach club prop-
erty is restricted to members.
It is possible to reach the
beach laterally via a dirt
road at the extreme western
edge of the beach,
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APPENDIX F

Beach Inventory-Assessment Form

Jeach:

Tzland:

Inveatory Factors

Ranking/Description

Eeach Material
Beach Texture
Lzngth

width
Recreational Use

Shoreline Vegetation
Geomorphic Char.
Seascnality/Stability
Tenure

Access Tenure
AZjacent Land Use
Parking Availability
Development Intensity
Development Type

Boat Ramp Potential
Public Facilities

wWaves/Currents
Archorage Potential
Traditional Land Use

Ranking/Description

Sand (Coral, Algal) Gravel, Cobble, Rock,Febble
Fine Granular Rocky

Swimming, Snorkel:.g, Scuba, Picnicking,
Fishing, Boating

Embayed, Peninsular, Ridge

Private/Public/Disputed
Public/Private-Open/Private-Restricted

High~-Medium-Light-Natural
Hotel-Condominium-38ingle-Tndustrial

Yes No

Toilets, Showers, Food, Recreational Rentals
{Skindiving, Sailboats)

Comments

Other
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Beach Survey
Page 2

Polaroid Picture or Sketch

Location on Map

Shorescape Scenic Quality Rating

Visual Components High Medium
Topographic Complexity 1 2
Shoreline Complexity 1 2
Vegetative Integrity 1l 2
Vegetative Diversity 1 2
Ecosystem Continuity 1 2
Uniqueness (Scarcity} 1 2
Endangerment (Issue Reality) 1l 2
True~to=-Form Townscape 1 2
True-to-Form Rurality 1 2
Human Dynamics 1 2
Instructive Quality 1l 2
Sail/Island Horizoms 1 2
Sensitivity to Change 1 2
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Beach: CRL)Z. %\f
Island: QEHTISEX#%l

Inventory Factors

Ranking/Description

Beach Material
Beach Texture
Length

Width
Recreatiocnal Use

Shoreline Vegetation
Geomorphic Char.
Seasonality/Stability
Tenure

Access Tenure
Adjacent Land Use
Parking Availability
Development Intensity
Development Type

Boat Ramp Potential
Public Pacilities

Waves/Cuxrents
Anchorage Potentlal
Traditional Land Use

Ranking/Description

Q Algal) Gravel, Cobble, Rock, Pebble
Nalar Rocky

Q-palms; m‘\‘mduced landecapig
C..l.mb Penmgular, Ridge

Privatei sputed
m private-Open/Private-Restricted

fblic ; <ome commercial; roads
#\oh-Gediam-LigRey Natural

Hotel-Condominium-Single-Industrial TOWN Cﬂrﬂzr

&S

No -y
Toilets, Showers, @creational Rentals)
(Skindiving, Sailbeoats)

No |
ﬁi}r%m St. e

Comments

Harbar 15 now heauily Used. and.
ety e EAghed Tord-

Other CrUZ-
rere dre vee

Magevplan
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Beach Survey
Page 2

Polaroid Picture or Sketch

Location on Map T{c7.1_

Shorescape Scenic Quality Rating

Visual Components High Mediuam Low

Topographic Complexity
Shoreline Complexity
Vegetative Integrity
Vegetative Diversity
Ecosystem Continuity
Uniqueness (Scarcity)
Endangerment (Issue Reality)
True-to=Form Townscape
True-to-Form Rurality
Human Dynamics
Instructive Quality

Sail/Island Horizons

OO -0 -OP® - - - - -

Sensitivity to Change
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SECTION H.
HISTORICAL DOCUMENTS
RELATED TO THE FREE BEACH MOVEMENT

"Do You Want More Beaches for All of the People of the Virgin
Islands?" Information Sheet (December 11, 1970).

"Petition for Beaches Submitted to Senate." The Daily News (February
9,1971), p. 5.

Emanuel, Cory. "Free Beaches in the Virgin Isles." Calypso (February
21, 1971).

Citizens Committee to Free All Beaches. "Do We Want More of This?"
Pictorial Flyer (June 1971).

Letter and Proposed Legislation to Senate President John Maduro from
the Citizens Committee to Free All Beaches (June 30, 1971).

Letter to Dept. of Law Attorney William Taylor From Wilhemina B.

Lewis, Darwin A. King, and Marva Sprauve Browne (December
21, 1975).

Letter to Senate President Derek Hodge from Edwin Hatchette, Marva
Sprauve Browne, and Darwin A. King (January 24, 1986).



_ __Doocnber _11. }970

Do You Went l.ore Beaches For
sople G g A Islenda?
" -Read' and Flnd ou ow & Done

|.' - _‘

. "i’ When' :plmn.‘l.ns o.; pienio do you stop and think how 1imited
S tha cholces are®in: ben.ches‘ avaua.ble to the majority af the
populatl.on? This 15, because ot the:
M : L) 3,
1. Paor‘lCondition or roa.da 1ead1ng to
L5 n.somo benrgr(s )
2.t High ‘entrarice fees charged at otherau _
3n Hholg, question of whether a beach is
v : S oT; lhould be pr:l.va.te or Public,
IR I‘. O - ..', '\.uﬁ-. B
v The faet ‘remains that it u & real shame that so few are
available to us when you consider we 1ive on islands that have
8o many beautiful beaches...

~ 7707 Imas is & Community Provlem That lust Be Solved...
Yy .80 thet all of 18 DRy be able to enjoy the natural beauties

,. We want, -
I ‘ "1, 'Free:public accesg to ell beacheg
PRI 2.0 Affirpation in law that ell bucw
oo e . been, are now and shall elways be the pr apertx
S T of the pecple of the Virgin lslends.

Al an 1nrormed citizen. did you lmow that:

- AlY- shores beaches, tideline and other places
. where, salt water flows were held not ag private
" property but in trust by the Danlsh Crown for
_ —*the people of the V.I. (3111 3917 and Colonial
S Law April 6, 1906}7? '

. “The Convention signed between the U.S. and
‘Denmark, yatified Jan. 17, 1917 showed

*’- that the Citizens in the Islands should
 continue to enjoy all the righta and

‘ll'bertiea secured to t.hem under Danlsh rule?

:r‘;Ihe Organic Act of 1936 qection 4 placed
-,thase lands under control of the Govarnment
~of the V.l.? ’

- on Feb. 3, 1969, ocur Leglslature passed &

-, - regolutlon {(to recommend charses in the

?—f territorial submerged Land Act) admitting -

00, 1ts responsibdilities as trustes for the
people and requesting a change in Federal
- Law whlch would permit 1t to sct 1n occordance
with local wishes?
‘It 1= now up to us to say withm loud clear
volce the wish of the people 13 that the
beac.has be ;—l.tbl;c. i

o The V 1. Codn. 'I‘lt‘.la ‘32 Section 2 chargea
A "+ ".the commissioner of Agriculture and La.‘bnr
Ll uith the responsibility of plamming and
N S ernting, etc. all public beaches? {Now, under
P pt. of Conservatlicon & Cultura) Affairs)

' £, 'I‘ho Doard of Director of the St. Thomas-

P, T . Park Authority is charged with the develap-
sy . ‘ ment of beach ersas (V.I. Code Title 32
e .. fection: 5.1 61}?
. '“.,. ,.\. '-__.

. . B+ IR 1969 & Bill was being etudled in the
T T .U 8. Congresa recormending that the public
hnve access to all besches within the 1.5,

; By law. a.nyone may approach & beach by water
,andéuse i1t:for recreational purposes, but
hour ma:w of Jus have boats?




?i(z)-.‘_'._nqegnber 11, 1970
" 4{ 'The Coumissicner of Public Works is charged
‘with maintaining all government grounda

- (V.I.;Code Title 31 Section L)? -

© 2. please’ continue To Read Purther
“Wepe you dvare that: - . . 0
~'§.- The Olde!an Study made in 1967 recommended

thot the Public have access to all beaches
and ccastline? -

L : RS SIMEAN :
k. Theyouth Council of the V.I. drew up &
B .+ petition proposing that all beaches be
v made publict? Approximately 1000 .

nlgratures were submitted to the Govermor
and Leglslature in February 1970

1. fThe Subcommittee on Recreation For Virgin
Ielands and the Sea Otudy was set up to
tnvestigate the best means of the sea for
reszrcationa)l purposes. It was not truly
represzentative of the people's needs and
did not hold a public hearing es scheduled?

m. Beaches in other Caritbean Areas have
froe public access?

n. liost Cammerclally operated beaches have

tax 2xemnpt status, therefsre the argumsnt with ng
regard to psyilng for thelr entrance or access
ahould be heavily welghed with this factor

JAn, mind? e L .

L P
R

o. _lest corpercially operated beaches where
“theve are hotel and Condominlum facilities
dump their raw untreated sewage into the
water?

p. Entrence Fees and Policies to the Varlous

. ' Beaches are as follows:
. 8%, John_ .. ‘ o ,
_'_Cadeel‘Bgy'Plantation - 35.00/peraon
St. Thiomas
R o - +503 .
Lindbergh EBay Adults j2rg@s; Children and
AP rilitary j .25 Family per
mo. $5.00
fiorningatar. Adults 32.00; Children 1.00
S Children under 6 Free
" Linme Tree 33.50 per person
¥ "Bolongs Bay _Hotel and ‘Bolongo Bay Beach
e R Club Fembars Only
Pl _‘_:_.’..-.-.-:.. l.‘ - . )
S;ott v Adults ;1.00; Children ;.50
. Blﬁebeﬁxds ‘ 33.00 per person
Sapphire o 3.00 per person
21neapple _ no charge to public usually
Pelican .. lembers only can use Beach
Vﬁ* Water Isle ;5.00 per person; Hope also

placed out in ocean to avoid
boats from Coming in.




SR A Decenber 11, 1970
e e - .
. Hagens® ot \ Adults $.25 Childrea $.15
. . ) © Parking Fres
Tt A L :-: _\‘,‘ » [ .
Lt 7 Cold Polat - - ) S Adulta §,25 Children 5,15
- HE L f--._.. \,' - o
" 8t. Croix™ - .
" 8ty Crolx Beach Hatel . Adults $2,00 Children $1.00
. '..-. . B .'..f, Gi:_spa,'!r_eg. Bay . - ., . Ko Outsiders Admitted
& . Queen Quarter Beach Hotel Adult $2.00 Children $1.00
'St.l Croix By the Sea . Must Bat Lunch in ozder to
o C © " uss Beach
. Hotel ou the Cay © Adults §2.00 Children $1.00
. Buchaneer Hotal Rvaryons $2,00
* R . - .
_Devis Bay Contanintum \ Adulte $2.00 Childzen $1.09
Green Cay Cordominium Only Residents of the
e : . Villags
H..I'. Pelnny Bay Beach Club Hembers Omly
__H:i,ll Rarbor Condominium " Ask Hanager's Parmission
“Magic Isla'? "7 Everybody $2.00 Notify in
-..J-'\cz- Lk ‘ o ‘ Advance T
’ .. Sprat Hall * Adults $2.00 Childrem $1,00

. . ..Based on the information presented, it is quite clear thet there has
been smple time in which this problem should have been solved, It has
_been shunted away for much too long. In addition, it is cbvious that
the Virgin Islands Government has sufficient suthority and resources to
. control and regulate the use of shoreline arsas.

It geems then, that this probdblem will not be resolved until the
citizens let thair electad raprasentatives know that they are mo longer
- gatisfiad with the eituation as 'Lt now sxists. Beachas belong to all,
.they ere not the property of a few. As e scarce matural resource, the
besches must be returned te the use and enjoyment of all. )

Wish your signatura om this sttached petition our elected represen-
tatives will be put on notics that they must exercise their avple

authorities to protect yhat belongs to all.

Prom: O~ 5T Sozgesaed and Intorcoted Communi
Mindad Persons

Edwin Hatchette Darwin, King

Huge Dennds ‘ Loredon Boynes
Grace Emanusl Gilbert Sprauve
Bingley Richardson Valarie Brown, H.G,
Verna Garcia _ Harva Sprauve Browne

Raymond Moorshead liaoml Varlacl
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Petitions For Beaches.
Submitted To Senate

tFallowing i the firll lext of @ pelition ashing for free public acces
‘o Vipie Isfunde beaches submilled i the Legislature lasi week by the
Cuinnittee For Free Bcoches For Al The potition Aed owver 2,500
signatured when subniitted to Lhe .'.‘:cml'e dnd commiiice members ane
1wl collecting tignelures.)

PETITION FOR BEACHES FOR ALL

WHEREAS, the Virgin [siands of the UnitedStates passess
sume af the worlds most Yeautiful and sought after sandy
hesches and waters; and

WHEREAS, the ngurcssive exploitation in recent years of

the Islands' potential for a lucmative tourism, has resulted Inw

disturbing, perhaps devastating rate of commerciatization of
precious natural resources: and

WHEREAS, generations af Virgin Iilanders have enjoyed
and used the smid beaches end waters as their natuml
birthright and legacy; and

WHEREAS, this procems of cummen:mljzalinn has been
particularly severe in its impact on the use of sandy beaches,
resulting in the virtual deprivation of the rights of large
numbrers of Virgin Lslanders to made bie use of those
lovely entrances to the sea and e

WHEREAS, this deprivation has been effected by means
of exorbilant, unjustifiable entrance fees which have no other
apparent” purpose Lhan the practical exclunon of 2 h.rge
majority of Vugin Istandenand - v

WHEREAS, the eslnhhshmer;t: chargmg lhue

exclusionary fees and the condumuuum: or beach clubs often’
associated with or close” by lheu eitablishments, are |
ai' and waters ‘on which they |

subjecting the sandy beach areas
front, to such concenlmted polluﬂve use a3 to glve rise to
concern that the beauty and Utltity of these areas will be
seriously impaired in Lhe not too distant future and L

lizk

+ the Secretary of the Interior is authorized (o convey upon
request of the Governoe™ temritorizl submerged lands for
“specific economic dwelopment purpoies of to setisfy a
compelling public need;” and
WHEREAS, neither federal nor lecal law adequﬂkly
protects the aquatic and beach resources for the free and fow
cost use and enjoyment by all and agahnst economic ventures
of only short run value and of manifest, long-term detriment;
Now Therefore, We the Undersigned hereby solemnly
petition and demand that the Virgin ldands Legislature, the
Governor of the -Virgin Islandr and other responsible
Government Authoritics, take the folfowing action:
1.+ Deglare and affinn in law that all sandy beaches and
“the entire shoreline nre the property of all the people of
_Jhe Virgin Ilands, which shall be forever free and apen
v to all Virgin Wlanders and shall not be the subject of sale
- or ledie I.9 any private person or entity.
2. Establish py negotiation, gift or eminent dmmln free
publi¢ ucau i.o,n.'ll sandy beaches.

3. R:pudmte 50 much of the 1969 Resolution as gves
szpport to alleged private titles and to Lhe entrance fees
prevalent at the [stands' beaches.
4. Enact Legistation which shall preclude any tocat public
authority or entity including the Govener, from
invoking-any legal pnwers or aulherization {o subject
any beach oc submerged lands or shoreline to private
saje or lease ar to the exclusive use of any privale person
of entity.
3. Require by legislation that all commercially operated
 residences including but not limited to condominiums,
squaminiums and other multidwelling andfor
collectively owned residences, any and all of which may
front on the sea and beaches, to ccase and desist

5
New College
In St. Lucia

CASTRIES., 5t Lucia,
TAP)--The Morne Technral
Callege, the [limt of meven such
schoods in Lhe mpion buitl by
Britith foseign aid. rnrmally biran
roperations List week.

Parl of an educational complex
on top of Mome. Fortune. a
10-minute siralght-up drive from
Castrier, Lhe collepe - offer
cortificate and diploma couries fur
motor rmechanics, electsicians.
varpenlers, plumbers, fitter
rmachinists and masons. A hole
and catering depurimenl i
scheduled 0 open next [atl,- -

Under eonsiructlon or in the
fhnnin( :ur‘e are samu:r colle-es

5.

Vincent, 5t. Kitta, lr:d Monurnl.

Archbishop
Installed

KINGSTON, Jamaiea=Mlosi
Rer. Samuel Carer, 5.J., was
instalied 23 the Romun Cathaolie
archbishop of Kinpslon Friday al
Hely Trinity cathedral by Luigi
Barburito  Apostolic delegale tu
Antilles Egiscopol confertuce,
Govemnor Uenenal Sir OMford
Camphell and Prime Minister Hugh
Shearer were among  dignitaries
present

WHEREAS, {these jsame Letib stify™ thewr
businexs apcntion! ma'kmg an essential contribution Lo the

teonomy and development of the Virgin Islands oad in many.

~aseq have pcrsudcd the*local govemmenl. tqexemp: l.hu.r
business from taxation; and

-._- - WHEREAS, pdor to-the “date oi‘ the Conventun ot 1917

for the purchase af the Vl.rgm lsland.s the United States
Gow 3 “had " the” law
doctrine -that the sovere:g'n owned the subtnesged lands under
navigable or tidal waters at least up ia the high water mark
and holds these lands in trust for the people under his
Jurisdiction; and

WHEREAS, ' the Ommc Act of 1935 pve !-hl: Virgin
Isfands Government control over all termitory and other realty
nht reserved for the purpose and use of the Federal
Government, apparently without prqud.u:e to the latter
‘Govemment’s naked legal title: and

WHEREAS, the Territorial Submerged Lands a\ct of 1963
represents an application of the said common law doetrine on
submerged lands to the Vigin ldands and an implied
assertion of {he Federal Government's common l.aw,
sovereign rights of owneuhlp. and .

WHEREAS, reparian or littoral” uwnery can have no
subsiantial grievance 5o long a1 they are gunranl.eed access to
the walers on which ihey front; and

WHEREAS, . the continued I:ﬂfﬁckmg in supposed
exclusive beach righta will work ha.rdshnp on unwitting
purchasess and  will result in unjust profits to those
pueparting lo convey such righla; and

PETITION FOR BEACHES FOR ALL

WHERFEAS, the Virgin Islands Legislature adopted in
1969 a resolution which, in part and in essence, requeated the
Federal Government lo treut the Virgin lslandsona parity
with the states as lo its submerged lands, on the ground
among others that the Terrilorial Subrne:ged Lands Act of
1563, if not so amended, would severely disrupt the private
litles and expeclations of, among othors, establishments
which now vharge excessive, exclusionary fees; and

WHEREAS, the lucal ordinance, naw altempted tn be
presenved by the Viggin Islunds Cude, to the effect that a
deed ennveving land hounded by water shalt be cunstrued to
convey ille dewn to the lasw water mark, where the water
|)-|ltllli.lr)' B nal descrbed in clear teems o indicated by
e prabative circumsiinges, i3, on principle and procedgnt.
uneonstitutional and in direct eonflict with the nzhm af the
Federal Gavernment; and

WHERFAS, under the Temitarial Submerged Lands Act,

el'l'lpl.:;rmlr into the sen untreated waste produl:tl of any [ Soms men
kind,” T Cinl privileges,
vt —.!I 5 Cash Uul
W "rSl.oney End- Blrbtl WE TAKE P
D - k Streding (8 i
Ist 0‘ ey P h\mms. ?m:tups—.hclr.ie . -
E . "Moore (14} - =
© 14 1 Reslly Don‘t. Want To
peﬂa Know-Elvis Predey (13)
14. Mr. Bojangles-Nilly Gnlty
One Bad Apple by Osmonds i3 | Dirt Band {28)
at the top of L Nal of hil lupe 15 Swest Mmr -Wadsworih
compiied by Caghk Box magaeine. M-lnﬁun {m|) .
In sccond plice b Roge Carden by 16, Amazing Grace-Judy WATER ISLAND

Lynn Anderson. The third-ranking | Collins (2C) -
hit is Knock Theee Times by [ 17. Young Seng- Uum John
Dawn. {13)

Hore are l.h! first ten tunos in 18. Bom To Wnndlt er!
the Cash Box Jisting {with last | Earth (18) . :
week’s spot in parenthesis): 19. I You Cou'd Read My

l One Bad Apple--Osmonds (7} Mlnd-Gordon Light{oot (2%}
Rose Elrden--l.ynn 0. Let Your Love Go-Bread
Andeﬂnnu] {2"I
3. Knock Thm Times-Dawn Nuw, 8 lock al hits of past
2 ears:, Tea Years Ago:
4. | Hear You Knockin:—Dm heeis. .Spanish Harlem.
Edmunds (6) Five Years Ago: At The
3. Lotely Dlp-mﬁm 1) Scene... The Ballad of the Green
if [ Wers our | Barels N
Woman. Cladys Knight - :nd Pgs | " One: Year Ago: Travsiin'
5 ‘| Band...Ne Time. -

= Cood for FREE DRINK,
plus (ree retun flerry tide

o Wilh every £y tickel{$1.00
the captain givet you 2 woaden
nickets

« Ferry lmves hiourly from
Wier Iafand.

+ Bar open noan Le midnite

w Live enterlainment nightly

WATER ISLE COLONY L{LUB
a luxury resart hatel

[Reservalions required
lor LYinaer)

1. \hmas Peard. Juhson 517

3 Remambnr Ma-Diana Rom
]

9. Wntchlng Scotlty

It's much betler to be lale
down here than early up there
— #o drive carefully apd live

774-1213
BRING YOUR TRIBE

Grow-Bobby Goldsboro (11)

10, Groove Me~Fing Flcyd )
Hére zre Ihe scond Len tunes,

FEBRUARY 15TH

"QPENING MONDAY,

THE
FRIGATE IS
COMING TO
WATER ISLAND

GENTLEMEN is coming t

% STETSON

* VAN HEU

GENTL

A tarefully selected variety of the finest lines of
men’s wear to cthoose from - such a1

* PALM BEACH 5UITS

ord ethes ual!y o e

o thg Windward Hotel !

SHOES

SEN SHIRTS

EMEN

FOR THE MAN

QUALITY MEN'S WEAR

WHO CARES

e



FREE BEACHES IN THE VIRGIN ISLES
(A Calypoem 1n the Native Language)

by Corey Emanuel
2/21/71

Well, we ain't go'n beg,

And we ain't go'n bawl--

Every beach in the Virgins

Must be free for gll!

John and the public sure bound to agres

That the beaches are ours and got to be FREE!

Al1l this Feolegv study, and Enviromment,
Pollution, anAd Ethnic Disagreement

Ain't meaning a thing to the common man

If he can't even swim in he own native lan'® !

I ain't picking on no one to go put in "sing"

gut them rich man build big condominium and thing;
They bar off the road, put the price cuta reach,
Just to keep off the public from their own beach.

Yes, some of them fellow got money for 50,

They buy-up the landscape wherever they go;

They make "pappyshow" outa we govermment

While they using our lan' for their aggrandissement!

We'n care who get hurt, or who go'n get mad,
This beach situation ain't nothin' but bad.

Our senator-them got to put up a fight

To see that cur people get back all thelr right.

If Fairchild could give us all big Magens Bay,

An' plenty of lan' to make we right-of-way,

Thev could donate a'lil road through their property
An' let we use our beach what they usin' for free!

The Senate an' Governor seem to agree

That Virgin Isles beaches suppose to be free.

"'Mhere's the cash for the roads?" we hear them complain,
You mean thev ain't know about Eminent Domain?

If the covernment aint't aolna to enforce the law,

Men, we'n go'n see nothing but blg disaster.

Let them fence-off the road-them through their property
An' we'll fence them right out of we public sea!l

Thank God for the labor of the Committee

An' alle them folks who work éiligently;

They force out the issue, the point 1s well made--
We go'n open the beaches so people could bathe!
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DO WE WANT MORE OF THIS?
ARE PORTABLE SWIMMING POOLS ACCEPTABLE?
THOUSANDS OF VIRGIN ISLANDERS SAY NO!

The answer from our Legistators is embodied in Bill No. 4849, which, although
recognizing the moral, legal and philosophical issues af the people’s right to use
the shorelines and beaches, has DISTINCTLY STRONG NEGATIVE features:

1. It is an ambiguous and misleading Bill which is not firm in protecting the peo-
ple’s right to free public use of beaches and shorelines,

2.  The major part of the Bill echoes the opinions of the very persons and organi-
zations who showed contempt for our community by suggesting FIRST CLASS
BEACHES FOR TOURISTS, SECOND CLASS BEACHES FOR RESIDENTS.

3. The bill names an unnecessary committee to be made up of Government offi-
cials and alleged experts who are NOT REPRESENTATIVE OF THE PEOPLE.
These individuals showed no initiative and concern and were strangely silent
when the issue was brought to the public's attention.

What does the future hold for our Virgin Islands?

WHO WILL LISTEN TO THE PEOQPLE???

In the past, the wishes of those with money and position prevailed. Now — will
our Elected Representatives heed the voice of the people or will they continue
to SELL US QUT???

Every able-bodied thinking Virgin Islander is needed to support this Project.
Take your family and visit the Beaches regularly . .. DO NOT PAY TO SWiM!

BEACHES BELONG TO YQU!
DEMAND YOUR RIGHT!

CITIZEN COMMITTEE FOR FREE BEACHES FOR ALL — June 1971
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The Citizens Coramittee To Free All Beaches
P, O. Box 2953
St. Thomas, Virgin Islands 00801

-~

June 30, /71 foas
L.
. e
Hon, John-L. Maduro -
President, Legislature of the Virgin Islands . Q&
Senate Building ! 3.,

Charlotte Amalie, St, Thomas
Virgin Islands 00801

Dear Senator Maduro:

Enclosed for your consideration is a copy of the proposal of the
Citizens Committee for legislation on Open Beaches which we feel more
adequately assures the free and unrestricted right of the public to use and
benefit from the seashores of the Virgin Islands, -

You will please note that there axe essential differences
between this proposal and the present law on beaches, Unless the changes
effected by this document are enacted and the deficiencies of the present
law are thereby corrected, the matter of Open Beaches will remain a
doubtful proposition and a source of public frustration,

We further point out that the proposal hereby submitted does
not depend for its effectiveress on the enactment of an appropriation as
does the present law, Furthermoxe, our proposal incorporated critical
evidentiary advantages left out of the present law and present in the
federal Bill on Open Beaches,

In view of the availability of a thorough Report on Beach Law
and the elapse of sufficient time for consideration of the relevant factors,
we feel, that the Legislature as a whole should be prepared to consider and
act upon our proposal without any further Legislative Committee action,
Therefore we urge swift action in July on this item of first priority.

Respectfully submitted,
Hﬂ.;

g’a&wk (Rl bt
dwin E, Hatchette

Co—-Chau man

el n/m/,c? Bonanp |

Marva Sprauve Browne

[2 ]
Darwin King, Coordinator

5t, Croix Co-Chaixman

Enclosure ’ ;

cer Hone Melvin H. Evans, Governor of the Virgin Islands
Members of the Ninth Legislature of the Virgin Islands ~

Q
M
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Open Beaches and Seashores Act

Thq legislature qf the ¥irgin Islands finds that the
_gga;beauhes aqg seasporeé of the'Virgin Islands a?e naturai
éutleté.to and inseparable appendag;slof the sea and partake
_“;'éf ?he ;phérently public_nature of the sea. It is necessary
éﬁd pro;{ar to a full.ef@ectuation of the publigq wélfaré that
fﬁeriegiblature, in the exercise of the-aﬁthority a;d control
i  :.;¢n§;rrqﬁ updn the Governmentlof the Virgin Islands by the
Arg;nic‘ﬁct of 1936 and continued or conferred by the Revised
Lr. gfg§ﬁiq;gct of 1954 and recognized or conferred by other federal_
o iaw!;reqognizg, qonfifm, and provide orderly protection of, the .
public iﬁterest in the sea beaches.and seashores of the Virgiﬁ
islands. The Leg%slature finds thaf the inherently public
nature of sea beaches and seashores which derives from the

ﬂlpublic nauter df the sea, is the ultimate source of the rights

¢f the public to control and use these littoral areas free of



,private jppediments anq is the foundation for sound marine
law-anq pplicy. Thus, in the absepce of clear public author;—
za?ion! private con?rql and ownership Pf sea bopghes and seaf
.sﬁdreslis é;nceptuai}y and juriéprudentially incapable of

jgstabliahment. |

1

Mareover, the legjslature finds that, in recognition

-

(atfirmafion) and fulfillment of the inherently public
patpre pfhsea beaches and seashores, the public has made
frequept, uninterrupted and unobstructed use of these littoral

-

. ?régs.. Sea beachesg and seashores have traditjonally served
asiplaﬁpa of recrgation for.the citizenry and visitors and as
thproughfares.and havens for fiéhermen ﬁnd sea ventures, The
Legislﬁture rec?gnizes and seeks 1o preserve as permanent_
elaﬁents of the publig domain rights gf use of and access to

tha sep, sea beaches and seashores, acquired by the public

-over the years by custon, long—cpntinued user, prescription,



implied dedication, or other legal process, or retained

by the public by virtue of continuous rights in the public.

' _' Tpp Legislature:further finds that the elements and

'conaﬂquaﬁcps of such title in ljittoral Jandowners as may have

been legally ﬁcquired or recognjzed are colored and/or en-
t T i ) )

cumpered by the tradjtional public concept and uses of sea beaches

;né.sé#shores. Thé Legislature findé that the traditio;;1 can-
;.?a;t ét.ﬁpé'beaches and §eashor§s as a common and a public
ﬁ;turgl fpsource is being threatened by seashores being con-
ﬁ;qllad,'ieﬂced o; englosed in direct derogation of the rights
of_fha public._ It is the intent of the Legislature to pre-

b

‘séfﬁa what ﬁas been a public tradition and to protect yhat ig
a pub}ie ;1ght.

§107 The Legislature hereby declares and affirms that the
sea beachas:aﬁd seashoreé of the Virgin Islands are impressed
with § publ}d‘interest and that the public, individually and
colleotivély, has ahd shall have the free and.unrest:iéteq

right to use tpem as a common to the full extent that such



TR | ' _ o [4

bublic right may be exercised consistently with‘guch property
rights of_iittoral landowners as may'be protected absolutely

by the United States Constitution as it'may.apply to fhe virgin
Islaﬁéq. ¥;:i§ tp?‘declared intention of the Legislature to

B exercise tha full reach of its authority and control in the

premis&ﬁ nnd tﬂhracdgnize and confirm the rights of the public

“§n'ﬁheir tuiléﬁt axtent.

: +
. i
P A
; o

| ’163‘ ﬁg éerspﬁldr legal creature or entity shall create;
‘grect;:ﬁa;ntq#q”of-;;nstrucilany obstruction, barrier or
restraiht pf aﬁy nature which interferes with the free and
unreéﬁ{gj;é& pight of the public, individually and collectively,
to.ehter,.ieavé..oross or usg as é common the sea beaches and
seaa#org 6f the v;rgin Islands.,

(ai‘ ;ﬁypa?sonjor entity claiming ipterference with his

er its free apd uprestricted rights or use of the sea beaches



et o : ! -
e e 5

v

and shorelines, in violation of this statute or seeking to’
enforce his or its free and umnrestricted rights of use of the sea

beabhea 5nd aPaahgrPF, pa?.bp;ng'an action in the District
- Court q? the Viygin Islands without regard tp the fact

¥
1

or amount of (amage as a jurisdictional requirement,

(h) 7t ashall be the duty of the Attorney General of

' . -

4

.1=;he vj,fgiﬁ Isiahdé to institute on behalf of the public or
any memﬁéf qumgmbgrs of the.public an action or actions to
léffectuatn; pro;égp, preserve or enfofce the free and unrestricted
f;éhts of thalpéPliﬁwko use and control the sea beaches and sea-
_ghoreé ét tha Virgin islands. Nothing in this section shall be
gonstryued to Pragaﬁf br req#ire separate or joint actions by
the Attqrney Geneya% and any brivate person or entity against
any perspn o egt;ty or several of the same.

(c) Actiong ihstituted under the authority of this
section may ha ﬁqqginjunctive, declaratory, éompensatory, a

cpmbinatiap of any ef the foregoing or any other suitable

reliofl,



S

(d) In any action whatsoever instituted or defended
_upder the authority of this Act or in any other action
. whatsoever in which issues arise whose determination is

affected by this Act,_a showing that the area involved is N

]
)

'trq sea.bggch ay {6 & partinn of the seaaﬁara, ﬁs sea beach
~and aegépofa gra qB?inéd py.this_Act; shall, ag‘io that part
‘ot tpéﬁs%;;.whgpp;;g 8 éga beach or is seashore, be prima
(ac#g_eyiq;ﬁéﬁ :;r burposes of-réquiring a decision by
'-lféa:;inéﬂ; n%'fgct and shall give rise to a presumption,
:¥‘cd#piu§%ge-ﬁpén.the finder of fact and the judge unless
- ?g?g%teq py g{pfgpoﬁderance of the cfedible evidénce, fhat:
| ‘I.(}ithe title 6£ the littoral owner, if any, does
-I nofinclﬁéel?£é ;ight'to pre%ent the public from
_psing'tha aren as a common ;
.(Qi'tbe area is impressed.with a public interest and
3 13 Eupjaat to, a public preseriptive yight to use it

as p commen, .
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£103 The minimum zone Of publicllittoral control along the
seashayes of the Virgin Islands shall at all times be £ifty

7 650) feet from the lint.of mean high tide, as Qetermined over

a tidal cyci; of 18;7 years in gccordance with federal standgrds
af;t;Qa} me&sprgpents!

’gﬁ) g;‘the 1ihe of vegetation, whichever is greatér.

qu ﬁa;dlzeﬁe:shgil in no évén; ﬁe.dimiﬁished in any
L‘w3¥ hyftgaf;atural or induced erosion ér natural or
}pquceq ﬁﬁﬁmergence of dry.land, but shall in the-
--;éyépt nf p#osio;or submergence extend inland at least
$1fty{50)2$éet from the new line of mean high tide.
ﬁowavé?,‘i#rﬁQGry case where accretions ito’ or relictions
frém the se?aﬁore'occur, whether naturally, artificially,
ay {ron ané CRUSE Or CAauses Qhatsoever, the zone of publid
}ittaral gontrol shall be permanently enlarged pro tanto.
(b) Xpthing in this section or_in this Act shal; be
'Iconsfruéd gs a relinquishment, diminution of impairmentl

of publip rights of wss and control of 3 larger area of

the soasho$o‘and s0a beaches than is provided for in this



Act, where such rights have been acquired by or under

" any legal process or doctrines or retained by virtue of

" continuous right in the public and/or any goveypmept.

]

oy

- l_'-_ - . ‘( -
- §104 The fgllbwing definitions are applicable throughout this

PRI T
it

poty

(a) Uﬁaa baach" refers to any "beach™, as hereinafter defined,
' }Yin§ plong thbhﬁtiantic Ocean or the Caribbean Sea,
S (b) "aeaph"'denotes that area between the water's edge at

 extyemp Jow tide and the landward boundary of the minimum zone of
SRR \ _

publia }iftaral control or boundary of such larger area as may be

subject ta puhlic rights of use and/or control{whichever area

is greatep) apquired by means of any legal doctrine or any legal

_proéeas ar retained by the public and/or any govermment, which

is covered principally by sand and/or other soil, including matter

.in the sea and deposited by tidal, wave oxr water

naturally feund

action,



(c) the "line of végetation” is the extreme seaward

bouncary of naturallvegetation whic typically séreads con-
tinuously inland. 1In any area whgre there is no clearly marked:_
_;;ege$q?iop line, recourse shall be ﬁgé to the'negrest clearly

‘marked line of vegetation on each side af such unmarked area to

determine the line of constant elevation connecting the two

: clea;}?'mérﬁéétlines of veéefation on e#é#qgiée,'which line

éhal} ?gha;%tﬁte the line of vegetatipn for the unmarked area,

;p tbahﬁ§ﬁnf:the elevatibn of the two points on each side of the

- uﬁmgrkéq grea is not the same; then the extension defining the line
reacheq by the highest waves or tides of the sea, whicheve;

is gfaatap, ghall be the average elevation as between the

two painta. Thﬁ "line vegetation” shall nat be affectedlby

ﬁhe ocpaa}onal sprigs of salt grass upon the sand, mounds or

dunes, ersaéward of fhem, and shall not be affected by arti~
ficial fu11|:pheﬁaddition or removal of turf, or by other

artifigial ¢hanges in the natural vegetation of the area,
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. Where such changes hav
liqé nas been oblitefated cr has been created artificially,
then the }ine of vege;ation shall be determined in the same
‘manner asfin those areas where there is otherwise no clearly
marked "line of vegetation."

{d) The "line reached by the highest waves or tides qf the
saa" is that line bSrderi;g the area swept by the highest
pwell of the surf or tide with such regularity that vegetation
is prevented and does not embrace that area reached by storm
waves, The said li.ne shall‘include scattered stongs cast
pshore or washed by the sea but AOt storm debris,

{e) _"Litoral owner" means the owner of land adjpcent to

the Seashore ag &efined in this Act and includeg anyone acting
: uhder the littoral owner's authority,

(£) ”?irgin Islands" is all that territory, property and water
in the Virgin Iglands to ﬁhich the constitutional authority of

the United States extends.



‘ | T
(g) "Seashore" refers to that area contiguous with the sga

~and extending inland which is or becomes subject to rights of

public use and/or control, whichever is greater, and includes

sea beaches,

§105 It shall be an offense punishable by a fine of not lgss

than $50p for each occurrence or such greater amount as to the
court pay seem just in the circumstances of each aqpcurrence,

for any person or any legal entity of any kind to:

¥

-

(q)‘pragte, erect, construct or maintain any obstruction,
 barrie?, pr rastra}pt qf any natUrerwhatsoever which interfgres with
the frea ﬁnd'unréstricted right of the public, individually or
collectiva?y' to ?nter, leave, cross, or use any sea bagch or
otﬁér‘po?t;on of the seashore as a commop and each person pr legal
entity whpae free and unrestricted right is interfered with or
restrainﬁq in vio%ation of this Act shall he counted individually
for tha-?ubpose‘of assessing separate fines of $300 or mo?e as the .

Court goems just;



M
_' c’,h? It shail be an offanapi‘ punishable Ry a fing of

[
L3

nat Lo thaﬁ'$qgn nnd/or.by'incnrghvnt$on {ar not mgre

thap aiuty (89) doya, for any payaen @y logal entity of any

-- , v R ERRLE T S S NI P “ ot

kind to:
(}) conduct, participate in or fail to halt or prevent

‘where the legal authority to do 80 exists, any agt on below or

»
- 1

@have.real property contiglana with or inland of the zone of

puh}ic 1§ttara1 use and/or eantrol as here in above described
~whieh would mﬁke use of or pregerve in the sea or the zone

(434 public'littoral use)andor control hazardous or unsafe to

;@#alor health;

(ﬂ) iﬁ;imidate,cberce{ molest, threaten or deter any person
Q?llega} éhtity of any kind in_or against the use of any

ﬁ;a beachlar #ny portion of the seashore ;

(ﬁ) chafge.or cbllect_anx'fee.or pr;ce for usg af or presence
{p tﬁe zone of public 11ttofa; use and/or cont?oi or erect

pr allow ta bo displayed any signs declaring or suggesting

that that zone or a portion of the same is subject to such
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a charge or collection or to private control or regulation.

n

"8 106 Rule (5) of Section 47 of Chapter 3 of Title 28,

Virgin Islgr-ids Code is hereby repealled.

§ 107 No portion of the seashores and submerged lands of the Virgin Islands

may or shall be sold, conveyed, or leased to any private person or entity;
nor shall the same be subjected to any mortgage or financial or other
encumbrance creating the possibility of sale to or by any private person
or entity; nor shall the same be sujected to the exclusive use of any public
or private person oxr entity in derogation of the free and unrestricted
rights of the public, individulally a_md collectively, to use the s;eas‘nores

of the Virgin Islands.



DARWIN 4. KING
P.0. Box 2472
CHARLOTTE AMALTE

ST, THOMAS, VIRGIN ISLANDS 00807

Decemben, 21, 1975

Atta)mey Wiees Tayfon
Departmens 0f Law
Chartoree Amalio

St. Thomas, Virgin 1s2and, 00501

Dean Attorney Taylon:

brocess thar charactonizod Adofa,e Justice in the West Indies. action
Aepresents the cubmination 0f effonts 24 el Y eslablish the Rt o4
all the beople £o utitize any and all beache, of the Vingin Tsfands wizhoys

"pay-cng Lo swim",

The duccessfue achievemopnt 0f 1his phase 0f the gnee beach {544, has
been markey and scarneq with d&sappointment, 5m1bmr,£on, mupomibi-&ty
on the pant of publip 0fficials, conﬁ)cqntapion and educa,tc'gn_... Howevex,, one

also all fonces and barrniens thap have been CUected in feagrant violation
of Act #3063, The befow Listed sitoy are fust some 0§ the places whete
dald viotatigy Qrrently exist ip the Vingin TsLands :

Bolongo pg ¥ Beach
Dorothea Beach

Mill Harbour Condominium
Cane Bay pj antatjpon
Sugar Beach Condomsn s um



Attorney William Taylor 2 December 21, 1975

The fonmer Pelican Cove Beach Club
The Expansive white sandy beach on
the south shore of St. Crodx 4in
the area of the Ha Penny Bay
Beach Club.
So few Vingin Tslandens even  hnow this beach exist because the fences have
kept it as the exclusive playground for the selected few.

The question of access should also be dealt with expeditiously by both
the executive and legislative arms of government. We have long respected the
rights of private property adjoining and adjacent to our public beaches.
However, it is rediculous to have commercial establishments such as Hotels,
Guest Houses, Beach Clubs, ete. many which operate on a tax exempt basis and
with public licenses denying the people access to public beaches, while
utilizing it for their fimancial advancement. This practice should cease
immediately. Steps must be taken now to obtain access to all our beaches by
either negotiation or emminent domain. It is our continued contention that
these taxr exempt establishments as well as those operating with public licenses
does not require any additional access since they have already been charted
to do business with the public.

Investigations should also be carried out immediately into situations
such as exist at the Frenchman Reef Hotel where temnis courts appear to have
been constructed on public property. If this is the case then it must be
rectified and if exceptions were made then the eriteria for such exceptions
needs to be investigated and revised.

Once again we would like to extend our commendation for the responsive
objective manner in which your agency handled this entire matter.

Stincerely,

hhéﬁillwtv%wx.d?oﬁizaha

(Mrs, ) Wilheming Lewis

MQ-’

Darwin A. King

Mave, S- Brewune
(Mrs.) M&g;é Sprauve Browne

ee: Govermor Cyril E. King
Elmo Roebuck, President of the Legislature
Attorney General Verne Hodge
Commissioner Auguste Rimple
Commissioner Virdin Browne
News Media



P..0. Box 9023
St. Thomas, V.I. 00801
January 24, 198k

+

The Honorable Derek M. Hodge
Senate President

16th Legislature

Legislature Building

Charlotie Amalie,

St. Thomas, Virgin Islands 00801

Dear Senate President Hodge: *

The access issue to all beaches of the Virgin
Islands, which are public as confirmed by . Act 3063
("Free Beach Act")}, has surfaced once again.,

In the recent past, this issue caused public
controversy on the island of St. John {Hawks Nest
Beach). These events along with the incidents at
Shoy Beach in St. Croix are strong indications that
the time is overdue for the formulation of definitive
public policy guaranteeing free access to all the
beaches of the Virgin Islands.

Attached are copies of Act 3063 and the
draft of the "Open Beaches and Secdhchres Act” that was
proposed by the Citizens Committee for "Free Beaches
For All" dinm 1971. You may recall that this Citizens
Committee spearheaded the social action drive which .
culminated in the passage of Aci 3053. Act 3063, however,
failed to include the access provisions of the Committee's
proposed legislation.

The essential difference between the Committee's
proposa1 and Act 3063 (a watered down version of the
proposal) which the 9th Legislature and subsequent
Legislative bodies failed to address, has contributed
immensely to the issue of access not being resolved
effectively and becoming a major social issue 15 years
after the passage of Act 30463,



A

The Honorable Derek M. Hodge
January 24, 1986
Page 2.

It is our earnest hope. that this information will
provide the necessary background for the implementation of
effective public policy for the resolutlon of this
vex1ng social problem.

Respectfully,.

___Jgigﬁhal;45}1627525525‘
Mr. Edwin Hatchette
W{LM’/?/ &_S // LAl

Dr. M&rva Sprauve BrOwne

Dl

Mr. Darwin A. King

Attachments

cc; Governor Juan Luls
Mr. Ron Delugo
Ms. Denise Richards



SECTION 1.
RECENT NEwS CLIPPINGS
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Beaches

1 Continued from page )

see all of the hotel's beaches. I
asked a security guard about doing
so: he listened sympathetically,
then gave me a lecture.

“The V.1 beach law says all
beaches are free but it does not
state that owners of property fron-
ting beaches must provide access
to the beaches,” he said. “In An-
tigaa, the government ensures that
access roads are available.”

When he moved out of sight. 1
went to the restricted Scott Beach,
After 15 minutes of relaxing there,
1 headed toward Turtle Beach,
another off-limits ares.

About 50 feet from the beach, a
guard appeared and asked if ] was
a registered guest, then said he
was sorry but I could not ge onto
the beach. **No ope can stop you if
you come in by sea, though,” be
added. .

Howksnest Beach

Hawksnest is divided into three
sections. One borders Caneel Bay

, one is under the control
of the National Park Service and
the other borders property owned
by the Gibney family.

1 first tried the section bordering
the resort’s property. Another
guard making the rounds pointed
out that it is restricted and said 1
could get to it by using a rocky,
bushy trail or by coming in from
the sea.

Instead, 1 headed back to my
jeep in the resort parking lot and
drove to the Park Service section

of Hawksnest Beach, which pre-
sented no problem.

Then. not being able to climb
over rocks to reach the section
bordering the Gibneys' property, 1
drove to a nearby dirt road leading
to that beach section. It was block-
ed by chains strung across the
road.

1 waited until a park ranger
came along and asked him if it was
all right to use that road. “*Travel
down this road but keep to this side
of land," he said, pointing to the
side opposite the Gibneys' proper-
ty.

The beach, where a V.I. gov-
ernment empioyee was shot on Ju-
ly 5 and free-beach demonstrators
railied on July 12, was pieasant ex-
ofpt for seven signs near the
water's edge that warned, “No
Trespassing,” ‘“‘Beware of the
Dog,”" and “Not Public.’”’ 1 swam
with my eyes glued to the land.

Trunk Bay
A five-minute drive from
Hawksnest brought me to this na-

tiona! pa~k beach There are publi
parking areas. restrooms. ber
ches, showers — and no restrig
tions.

Cinnamon Bay

Access to this national par
beach also is easy. A walersport
shop — I was told it's run by Cane
Bay — rents chairs for $5. It als
rents snorkeling equipment 50 ¥0
can use the [amous underwate
trail.

Maho Bay
Parking here is along the roa
that runs by the beach. There a:
no facilities for visitors to th
quiet beach.

Virgin Grand Hotel

After leaving the North Sho
beaches, 1 beaded back to Cr
Bay. I picked up a friend, who lil
me was dressed for the beach, a
headed toward the island’s newe
resort just outside town.

At the front desk we told a rece
tionist we were on our way lo t
beach.

“Go straight through. You c
look around if you care to,” s
said cheerfully.

After looking around, we went
the beach, where no one guestion
our presence. We sat around bri
ly, then headed back totown.

While waiting for the & p.
ferry, 1 started talking about bea
access with several St. John re
dents.

""What annoys me is that peo
had fo come from St. Thomas
protest the shooting at Hawkso
Bay,’ said Wenworth Stapleton.

I am not blaming any indivi
als for the shooting, but it is wrx
to shoot someone who is enjoy
the beach. And the people b
should- have demonstrated th
disgust for suchaction.”
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Some club,

This is the second in o three-part
saries on beoch occess,

By PALUL JEFFERSON
and FREDREXA SCHOUTEN
$t. Croix Bureou

St. Croix beaches are fairly accessible,
depending on where you £o and wilh whom.
Two Daily News reporters took their own

residential St. Croix beaches

survey of 5t. Croix's shores and found many
of the beaches, even those bordered by “ex-

- clusive” resorts, are opeq to the public. But

the survey also found that some beaches ad-
Jacent to pricey housing enclaves are
restricted to all but the most determined
beach-goers. .
Buccaneer Hotel

Sure, you can get to this beach - actually
two beaches — known for gentle waves and
a pleasant view, but it's gonna cost you. It's

$4 per person, collected by the guard at the
gate who asks where you're going and takes
Your name.

Your $4 allows you tc park in the hotel
parking lot, then sit in a chair on 2 clean
beach. Not intereated in going further and a
little short on cash, we backed up and oif the
property.

Tamarind Reef Beach Club

The people here were very polite in saying

“No one from the outside can come in to

closed

walk on the beach.” Guess that means no
swimming, either, at the two beaches at this
club/hote],

‘“There’s a nice beach about four miles
down the road,”’ the nice receptionist added
with a smile, -

g!agagng:ﬂu?ﬁ
g.a.sno.._nﬁuz.ouowo? chairs and

swimming pool, the management says
See BEACHES, page 12
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Shatkin says minority ‘vindicate

Daily News Staff

Sen. Allan Paul Shatkin said
Post Aundit Division revenue pro-
jections released Friday “vin-
dicate” minority setators’ claims
thai the government could pay
emplevees the entire $16.1 million
tax windfall from International
Teiephone and Telegraph Co.

Post Auditor Elmo Raebuck said
revenues are pouring into govern-
ment cuffers and are about 25 per-

cent over projections.

Shatkin said statistics show that
had the Legislature in Apnl sup-
ported his initiztive to pay gov-
ernment workers $16.1 million in-
stead of $8 million, “'the govern-
ment cash flow would oot have suf-
ferod.”

Anticipated revenues were peg-
ged at $239 million for the current
fiscal year, bul Roebuck said $242
mitlion had been coliected as of
June 30, and the fiscal year doesn't
end until Sept. 30. Roebuck said

collections could easily top
million.

“As more information bec
available. ali deubts are
shattered ‘that were) creat
jealsus politicians in the ma
tr¥ing to convince the peopi
the minority’s position we
responsible,” Shathin said.

He said minority senator
contemplating relving on
Audit's findings in July as a
for speeding up arhiiration
payments,

Beaches

(Continued from page 1}

that’s no longer true. However, if
you want to have lunch or a few
drinks at the bar, you might be
able to get on the beach.

Duggan’s Reef

Four nu?ng later we found
ourselves on this very open beach.
“Reef owhers welcome you,” said
the sign at the entrance {o the
beach area.

The beachfront facility, owned
by the condo dwellers at the Reef
Condominiums across the road, is
open to all except animals, Park
your car in the sandy lot, walk 50
yards and you're in the water. And
right on the beach is the restaurant
and lively bar.

Chenay Bay Beach

One-quarter mile down a bumpy
dirt road between Tamarind Reef
and Duggan’s Reef and you've ar-
rived at Chenay Bay. No glitz here,
just a friendly staff and a wide-
open beach.

Park your car in the lot — guests
have to do that, too — walk past the
small open restaurant and you're
on the beach. Keep on walking and
you can dangle your feet off the
pier erected int the beach's shallow
water.

St. Croix Yacht Club
Here are a few ways to be a pop-
ular yacht club beachcomber:

1) Getayacht. .

2) Join the club (you don't
need to own a yacht to join).

3) Go to the club and take
note of the sign that says “Private
property. Open to members and
guests only.'’ Smile. Leave.

Grapetree Beach Hotel
This hotel on the southeast shore

. [ —

is most accessible and most ae-
commodating, from the minute
you park your car, either in the lot
(if there’s room) or at the side of
the road. All facilities, including
beach chairs, are available to
guests and public. The pleasant
manager says it will stay that way.

La Grange Beach

and Tennis Club

Here's the scoop on the West
End. Oue can pay the $2.50 the
friendly staff requests to use the
beach chairs, s towe! and the
modesty of a changing and shower
room. Or you can forego the money
for amenities and walk through the
club/restaurant right to the beach.
Enjoy.

Rainbow Beach Club

This small, well-appointed beach
club allows the public full use of its
beach, and only asks that you don’t
bring your dogs, cats or other
members of the animal world bere.
Someday, perhaps, they’ll have
their own beaches.

Carombola Beach Resort
and Golf Club

This was the big one: the former

Davis Bay Beach on the
Shore that was a favorite
beach until Carambola opene
last year. Now it's part of
said to be the best, most exc
resort on the island. Woul
owners live up to their pre-bu
promise t0 always welecom
public?

We arrived at the guard st
“Buy a drink if you want — b
really don’t have to,” the
added  conspiratorially.
directed us to the parking k
parked, walked through the |
covered walkways, downm
sleps right to the beach. .

Use the chairs -~ go abeat
the drink. Sit, relax, no probl

Gentle Winds

This is a nice beach on the
Shore east of Carambola, bu
years away from anyooe I
“‘owner or a guest,”’ the sign
entrance warns.

The guard at the gate wi
firm it for the doubtful. He
you where to go — up the roa
Salt River Marina, aloag .
paved road ‘to where Col
landed on his second voyage.

You'l nolice the
“Crimewatch” signs posted
trudge back up the shore |
the beach you first saw. A
being watched? Is this beac
ly worth it? Are you tire
were,

Judith Fancy

“There's no beach here.
told you this?" said the gu
the entrance gate to this u
residential area. We couldn
didn’t, argue. The mythical
is said to be rocky and ur
nately attractive to offshore |

The guard was probably d
favor for true-blue beach-
After all, there are other be
to visit.

Tommorrow: On St. Jo
reporter is blocked from



IV 33ed ‘SWATHOU 998

 §9%3q I 0y peqtes wospreyony
AoBurg was £q po Moy
- ¥ ‘Pusreem Buimorro; o, ‘gowosy
IUSYMPH S.ug0r s 5o Surw

{UIMS MM joqs vem sekopdus

10BwuIA0T ¥ ‘g Amg vo wayy,

VIBUDS B UAYM JouTums sy BnIes
PSORLIME Insst 192099 goweq e\
o -frsdord
eaLnl oo so muEmEEa: 'soiq
901 290y yBnosy) o8 01 sawy 3,00p
A1 — 3o peyepramar ssay oy

Ao 9mie3eq soqoweq onqnd s ki

Rostobdt. il gy T ...._._.,_...._..,v.u__u.‘.a_...;m__u._a i
I# Jou Beop saqaeay wngtraiop - -
07" phiv . Wby M saan . ‘Yeuoy,, Wy

. T
gy I Ly LA

v

iAo

{PUno sA Ry ‘qump
TR M SmaATeTn pus ‘mpuatudo
“Ra ;wad mge 0 StmuTIop
U0 pUw Frat0y Juogy ey spuemn
39N 7 uo wespdvag o) RaMpiw

| ums smon &g Aq sywip

i maygond peaadsapim
B sawag s A1m1259) wp o) fuap
TR SpUwIST BarA Aq wwaoow %

HOIS srmap Ajog
RRE L ANOWSO Ag




Access
(Continued from page 1)
ted some resistance as we had

reports of locals being turn-.

ed away or given a hard time.

- She smiled and said: “Drive

straight ahead and you will come
to the botel. The beach is just
beyond.”

We parked in the guest parking
arca and then sauntered through
the lobby before going to the
beach. We were not questioned by
anyooe, We then grabbed two
beachchairs, sat down and waited
- for & security guard to relieve us of
the chairs. But that never happen-
ed.

Minutes later, Ermine, a hotel
employee, asked if we would like
anything from the bar. We declin-
ed and jeft.

Scipphire Beach Resort
to the beach through

large sugn warned that the hotel's
facilities are for guests only. And
the chairs, which appeared to be
closely guarded, were available
for rent at 3 each.

Secret Harbour
Beach Hotel

There was no problem
bere or getting to the beach, but &
sign warned that chairs and facili-
ties were for guests only.

“Why are the chairs for guests
only?” we asked one hotel
employee.

‘If | were to give visitors chairs, there
wouldn’t be any left for the guests. And
they are the ones who are paying for the

use of hotel facilities.’

— Secret Harbour hotel employee

“1f 1 were to give visitors chairs,
there wouldn't be any left for the
guests ”” she said. “And they are
the ones who are paying for the use
of hotel facilities.”

Bolongo Bay Beach
and Tennis Hotel

Water ate Villas

condominium’s
wall along the beach is a large sign
warning that we were on private

“Hey, can we have two chairs?"’
we asked a young man who was
cleaning beach chairs.

“Sure. let me get two clean
ones,” be said.

“Don't bother,”” we said. "We
are about to leave. We jusi
thought, seeing the beach was
private, the chairs would be also.”

The young man, whom we later
learned was Steve Wilkinson, said,
“Man, the beach is public proper-
ty, oo one can chase you away. We

don’t stop anyone from using the
chairy — well, only the children
because little children destroy
m.!'

Lime Tree Beach Hotel

The guard at the hotei's entranc
asked what our mission was an
took our names before telling v
where to park and giving dire
tions to the beach.

Signs warn that the pool ar
other hotel facilities are for use
guests only, and there is a charg
for beach chairs, A few locals wet
enjoying the beach with hot
guests. One of the main attractios
here is feeding the many huge i
UADRS.

Morningstar Beach

was no guard house ber
and parking was available near ti
beach. A welcoming sign asl
visitors to be sensitive to fellc
beach-goers by not bringing pe!
playing loud music or playis
games that might disturb others.
was pleasant sitting on beac
chairs, the ocean bree:
and reﬂect:w on our incident-fr
tour.

Is it pormally this easy to w
these beaches? Or had the rece
publicity prompted the manag
ment and staff of some hotels to |
more cordial to residents?

Whatever the reason, spending
day at the beach — or at sevi
beaches — was not a bad assig

- ment.

Tommorrow: On St. Croix, &
cess (o some beaches is impos:
ble.
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_ Land atcess to beaches

-Deareditor;

Lately, there have been

wide-ranging discussions con-

_m the free-beach law.

However, the issue shouldn’t
just relate to the free-beach
law, but
centered around the issue of
how to get to V.1, beaches that
are surrounded by private

rather showld be

L mhiuitimw,accord-

L
L

to The Daily News, does not
fn'p-;whie access to beaches
across private property. In my
opinion, it is utterly absurd to

pass the free-beach law without
providing free scoess across
private property that surrounds
our beaches.

Getting to V.I. beaches by
boat is fine, but not everybody
has a boat. Weren't the senators

- thinking about the people who

sometimes walk or drive to the
beaches when they passed the
free-beach law?

Amended to this law should
be the right of free access by

" roads, wide enough for vehicles,

leading to beaches across

. Pprivateproperty.

Why should our taxes pay for
strips of land for roads when
none of us knows if or when we
will ever be attacked by
beachfront owners or by people
living next to V1. beaches”

I could be wrong, but I doubt
if the government employee

must be provided by V.I.

who was shot in the head at
Hawksnest Bay in St. John, pre-
sumably by a gunslinger hiding
in the bush, had ever envisioned
himself being shot by someone
while he was swimming.

And he, unlike some other
people, didn't walk or drive into
the beach; he had sailed in
there.

So this leaves me with the im-
pression that if the government
ys for strips of land leading to
ches across private proper-
ty, beachfront property owners
will do anything and everything
possible to prevent the public
from being at the beaches if
they don't want the public oo
them.

However, in providing free
access by roads leading to V.1.
beaches across private proper-
ty, the government should try to
provide roads as far away as
possible from the living
quarters of beachfroat owners
and residents.

As for the public who in-
evitably would use those roads,
if they value the free-beach lgw,
they would avoid interfering
with  beachfront  property
owners/residents and keep the
beaches clean, which will, in the
long run, save the government
money.

Vincent McKenzle Thompson
St. Thomas

" theright thing to do, and we must do it the right way.

— /
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Our free beaches

Too many loose threads are dangling from the fabric of
our free-beach law.

It is time for repairs, as last weekend’s shocking shoati
at Hawksnest Beach, St. John, has made clear. o

But what pattern should our mending take? What do we
want to accomplish to make sure we protect the public in-
terest and private property rights?

Unquestionably, our beaches must be free to everyone.

Unquestionably, our beaches must be safe. No one using
any beach in the Virgin Islands can be put in danger for ex-
ercising what are legal and moral rights.

But who is responsible for maintaining those beaches?
Who is responsible for putting out garbage cans and clean-
ing up trash? Who is responsible for the safety of those whe
swim and cavort there?

And how are we to proteet the private property rights of
those who live nearby? If it is beyond question that our

- beaches are and must be free, it also is beyond question that
- people have the right to be safe in their own homes, and that

beachgoers do not have the right to trespass on private
property.

As the law is written, anyone has the right to use Virgin
Islands beaches up to 50 feet beyond the mean high-water
mark or to the shoreline vegetation, whichever is closer to
the water.

But the law does not provide access to those beaches
across private property.

_ In practice this generally has not been a problem if there
1s a commercial facility on a beach; there are exceptions.

However, access is a problem on undeveloped beaches. If
Someone gets to those beaches by water, fine. But we have
not attempted to provide access by land, in part because it

will be costly to buy the strips of land needed to put in public
roads or whlkways to all cur beaches.

But this is an investment we must make in the future. It is

We also must try to reach a consensus on the conflicting
rights and responsibilities involved in beach maintenance
and safety. These are not easy or clear-cut issues, but they

won'’t go away either. It's time to confront them. di
them and resolve them, them, discuss
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Poinl, Judith’s Fancy and Salt
River, has been denied to him by
peopie or by obstacles such as -
large boulders or mounds of divt. -
“There’s jusl womuchloucnm
in the access laws,” Duers oM
committee  chairman  Virdin

Brown. "We feel thal we bave ac-
o we can ok the pathe.
Duers also questinned the .
istence of the Open Baaches Com-
mittes, s commillee thal was

" formed in 1971 bul which, sccord-

ing to evailable records, was pever
oo

vened.
He said that withoul & chear con-
comn exprassed by CZM regarding
ic acvess 1o beaches, tres-
D eners B Gevetopers cond
and devel
only imtrease.

“H's & problem that l'i:Iul mvd,
more problems i not "
Duers sald.

Karen O'Brien read & she
wrole while a student at Ui-
versity oo the importance of
waterfront lands a3 ‘s public
truat.”

She speciiically ciled the Virgin
Islands hisiorical reservation of it
beaches for use by residents.

Though she admitled Lo being =
dnmmmd foe of highpriced
boting development on  the
islands, particularly mear Salt
River, O Bnen said she supported

el which allowed shore
access and maintained the islands'
ecological preserves

She decried what she lermed "n
SL. Thomasization of $t. Croix ™
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| Beach

{Coulinwed from page )
:iough to qualifly for & minor per-
t.

As 3 result of this ruling the de-
was never discussed at

Sarris originally for a
permit to build a two-amit structure
“but it's obvious that be's building
at Jeast four units and he's adver-
tised five for sale,” said Fish.

Now that the project is nearing
completion there is réason to be-
Lieve that the minor permit was
granted erroneously, according to
commitide chairman Virdin
Brown, He promised to look into
the matter.

Another issue discussed at the
meeting was the inadequacy of the
island's sewage treatment facility.
The plant is pumping “practically
raw”’ sewage into the Enighed
Pood which flows
sea, according to Victor Johanson
who chaired a citizen's advisory
group on the facility.

“Sewage effluent is being wash-
ed up all over the beaches in Cruz
Bay. W» have a small disaster on
our hands,’” he said.

A stdy of this plant was com-
plel.ed recently, and Public Works

to make recommen-
dahuns for its improvement, said
Sen. Robert O'Connor, the only
other committee member to attend

[ ] h&hecwmmtfm

was mer property
at Hawksnest beach. Because of
the hazardous condition of & build-
ing there, the territory has put a
chain
discourage access.

@ The pumber of boats that tie

’ upl.omorehnevegehhonon(}nu .

Bay beach,

@ Continued public access to the
beach at Chocolate Hole once the
new 70-unit  botel-condominium
development is built.

@ The affect of imported sand

into the .

acroas the road to

on the beach at Great Cnuz Bay,
site of the New Virgin Grand Hotel.

B Room for expansion of port

facilitiecs at Red Hook and at

Enighed Pond near Cruz Bay.

Developer Marc Crandall, a St.
Thomas resident, said that public

access to the beaches should be
assured but property owners'
rights should be prolected as well.

Property owners should not have
to pay laxes or liability insurance
on beachiront land that is held in
trust by the government as defined
by the Open Shorelines Act, Cran-
dall ssid.
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