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Interim Guide to Regulations
Affecting Aquaculture
Production in Delaware

by doseph G Farrel!
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Sea Gramt Marine Advisory Service

Knowing the regulations affecting aguaculture production m
Delaware is a critical step for anyone interested in starting an
aquacthure operation in the state. This guide is intended 10 serve
as an introdiction to regulations that may aftect the siting, design,
and operation of aguaculture production systems in Delawure. It is
intended 10 serve only as an interim guide because aquaculture is
cew 1o Delaware. Land, water, pollution. and tisherics regula-
Lions, in general, were not written with aguaculture in mind, and
the relmionship between aguaculture systems and the regualated
activity may not be fully understood. Since aquaculture is in the
carly stuges of development in Delaware. evolving interpretations
or clarifications of existing regulations and the adoption of new
regulations that more specifically address the cultivation, produc-
tion. and marketing of marine and aguatic plants and wnimals will
require periodic updates to these guidelines.

In July 1990, Governor Castle signed the Delaware Aguacul-
lure Actinto law (Title 3. Del. Code. Chapter 4). One of the act’s
provisions was (o create the Defaware Aguaculture Advisory Coun-
ol to examine the impact of current laws and regulations altecting
the aquaculture industry. The council's task is to “recommend
methods o simplity the regulatory provesses or otherwise enhance
the regulatory climate with respect o the efficient siting and opera-
tion of aquacuiture operations.” [n the meantime, however. you
may need to obtain permits from a variety of agencies, which may
have different goals and operating procedures,

Since regalations about natural resource use and environmental
protection are the ones most likely to affect what you do. or how
you can do it, the following discussion and summary of these regu-
lations may be helpful 10 review and evaluate hefore you get oo
far into the planning stage.

These laws and policies are designed to protect or manage re-
sources like fish and wildlife, soil. water supply. wetlands, and
coastal areas. If you intend to raise crawfish in 2 small, upland farm
pond. few regulations above and beyond those associated with vpi-
cul agrcultural activity will affect your operations. If. however. you
mtend to raise hybrid striped bass in excavated ponds that discharge
10 “walers of the state.” you should be prepared 10 spend months
obtuining permits.

Delaware’s natural resource regulations and policies are admini-
stered by the Department of Natural Resources and Environmiental

. Soil Conservation Service. The

Control (DNREC). Agency representatives are accessible by phone
or by appointment and can provide you with detailed information
about their regulatory programs. The program stalf are often aware
of natural resource regulations administered at the federal level and
can refer you to the appropriate agency if yvour project requires fed-
eral permits or consultation with federal dgencies.

Several categories of permits and regulations have not been in-
cluded in this guide. County and municipal zoning regulations
have not been addressed. but will certainly need to be considered
in the siting. construction. and operation of an aquacullure project.
Check with local planning offices for applicable requirements for
your specific project,

The guide, likewise, docs not address food or dru £ satety issues.
Because of the potential threat of chemical contamination or phar-
maceutical residues in food fish, herbicides, pesticides, and the use
of therapeutic drugs in feeds. is carefully controiled by the federal
government. The Food and Drug Administration's (FDA ) drug ap-
proval process is lengthy and expensive. Currently. there are few
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approved therupeutic drugs Tor aguatic species. Cheek with i repu
table aguaculare supplier, the EPA (pesticides ). or FDA (drug use).

Finally, this puide does not specifically address the osturil re-
source regulations of neighboring states. Fish and wildiile reguta-
tions, such as minimum size or possession of certain fish and
shellfish. may affect your ability 1o transport or market your prod-
uct in surrounding states. Check with (he appropriate state’s re-
source agency or aquacultere coordinator before finatizing your
marketing plan.

Development Advisory Service

The Develapment Advisory Service (DASy was established by
DNREC 1o cut red tape for people secking infonmation about envi-
ronmental permit requirements, The DAS is comprised of represen-
tutives of DNREC, the Department of Health and Soctal Services,
the Department of State, the Department of Agriculture, the Dela-
ware Development Oftice, and other stale agencies. Olticals repre-
sening these agencies can help you identify environmental permils
that nay be required for your aquaculture projects.

The DAS can advise applicants ol permil requirements, stan-
dards, and procedures, as well as refer parties 1o appropriate federal,
state, and local agencies. For further assistunce, consult with DAS
after you have developed an initial plar, but betore you are {Inan-
cially or emationally committed — doing so can minimize {rustra-
tion and save time and money. Contact the DAS secretary to make
an appoimiment with DAS members at their regularly scheduled
meeting on the first Thussday of each month.

Regulations Affecting Aquaculture

The following statules and regulations deserve special atien-
tion carly in the planning process. They have been identified in the
Delaware Aguacndture Task Force Finad Repors and by others as-
soviited with the aquacuiture industry as potential roadblocks to
aguaculiorists because they were not developed specifically with
dquaculiure in mind. These points of concern should be considered
in selecting the fish species, site, and type of production system.

Fish and Wildlife

Unlike vther forms of animal husbandry where domesticated
brood stock has been developed and maintained for decades or cen-
luries, many forms of fish culture still must rely on the capture of
wild fish for brood stock, The lack of domesticated brood stock and
the resulting confusion in identifying wild versus cultured fish sub-
Ject aquaculivrists (o another set of regulations— those governing
fish and wildlife conservation and management,

State and tederal fish and wildiife laws and regulations are de-
signed to protect native fish, shellfish, and other wildlife from human
impact. including overharvesting. pollution, introduction of disease,
and competition for food and habitat from non-native specics.

In Delaware. the Division of Fish and Wildlife in DNREC en-
forces laws and regulations, through size and catch limits and
other safeguards. to manage recreationally and commercially
important fish and shellfish. Some of these laws and regulations,
when applied to aguaculture, may not make sense from a producer’s
point of view. but the laws were writien to protect wild fish, A
permil is required from the Division of Fish and Wildlife 10 take
andfor possess any game fish or food fish that otherwise would be
illegal 10 take or possess.

For example, a moratorium on the taking of striped bass. or rock-
fish, was imposed in Delaware in 1984, unul it was lified w allow a
limited catch in 1990, Rockfish have been the basis of importam
commercial and recreational fisheries for many years, and the recay-
ety of native stocks is a very high priority for fishery managers, as
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(fifustrations by Thomas Burtten)

well as the public. Consequently, there are regulations that address
passession limits, minimum size, closed seasons. and area resiric-
tions. Delaware’s neighboring states have similar restrictions.

If you grow and seil striped bass. you “muddy the picture” for
fisherics managers and enforcement ugents who may not he able 1o
determine if the fish introduced into the market are farmi-raised or
have been taken illegally from Delaware state waters. While this
problem is certainly not insurmaountable. fishery managers do have
a slake in knowing where fish come from. You will be required 10
develop safegnards, such as labeling or procucing adequate “paper
trails.” to ensure that your fish are not confused with wild tish and
do not mislead or nusinform seatood consumers. In addinon. if
you are transporting live fish. either to stoch ponds or to markel,
you may be required w certify that the fish are discase-frec. If you
stock non-native fish. you will need to ensure that they cannot cs-
cape and interbreed or compete with wild fish.

A very similar lish, the hybrid striped bass. is treated very dif-
feremly from the striped buss under the law. The hybrid striped
buss, resulting from the cross-fertilization of a striped bass female
and a white bass male (see illustrations above), is believed ro be
1he most promising candidate for intensive fish cubture in the Mid-
Atlantic tegion, Hybrid striped buss are also a prized sport fish
and many state fish and wildlife agencies. including DNREC,
have stocked them in lakes. In Delaware. hybrid striped bass are
considered game fish. and. by law, game fish cannot be sold,
except by permit from the Division of Fish and WildJife. In adds-
tion, unlike some hybrids, hybrid striped bass are not neccssarily
sterile. This raises the concern that. without proper safeguards. _[he
fish could escape inte state waters and breed with the native
striped bass. potentially affecting the genetic viability of these fish



Skipy Buson, of Delmerva Aguatics, repues o young hyvbrid striped
hass frewn a pend near Taviors Bridge 1o measure its growth. The fiv-
brid siriped bass is helieved wy he the most promising candidate for
intensive fish cultwre in the Mid-Araneic region. In Detaware, Ivbrid
stripecd bass are considered gapie fish. and, by law, game jisk cannot
he sold. except by permit from the Division of Fish and Wildlife
Pherter by Tracey Brvant,

stocks. As with striped bass, there is concern that illegally caught
hybrids will be sold as aquaculture products.

Another area of concern for fishery managers is the introduction
of non-native, potentially harmful species to state waters. In-
advertenl and purpaseful introduction of non-native species have
been both successtul and tragic. For example, the siriped bass from
the East Coust was introdoced to the West Coast, where it is now a
popular game fish. In the Great Lakes, the intreduction of several
Pacitic salmon species has provided a recreational fishery that gives
4 strong boost o local economies. On the other hand. the opening
of the Welland Canul, between Lake Ontario and Lake Erie, allowed
the sea lamprey 1o get into the Great Lakes, where it decimaied the
lake trout population, And introductions of grass carp have de-
stroyed aquatic vegetation in entire lake syslems.

All of this suggests that even though some of the fish and wild-
life regulations may prove 1o be burdensome, they do have a basis
in fisheries management. No resource marager wants to be the
one who "lets the cat out of the bag.” If you intend to grow fish or
shellfish that are protected by fish and wildlife regutations. the
burden of proof will rest with you to show that you have ade-
guately addressed the points of concern raised by fishery man-
agers. Until aquaculiure becomes more established in Delaware
and a system of safeguards for it is developed, you will need to
work closcly and cooperatively with fishery managers to alleviate
their concerns.

Agquaculture Facility Wastewater Discharges

The State of Thelaware alwo regulies waslewater discharges
ke focal sireams and other ste witers through the Niional
Follution Discharge Eliminanon Systiem {NPDES) program. Per-
mils are usiahy ol necessary lor closed ponds that discharge into
focal surlace waters only during periods of excess runoff. enless
water-guality impact ts anticipated.

I1, however. you intend to discharge wastewater from your
aquaculture facility direetly into surface waters of (he state, you
may be required to oblain an NPDES permit. Aquaculture facility
discharges may contain suspended solids or excess nutrients.
vause increased biological oxygen demand (BOD). or altered pH
and temperature, all of which can affect 1he ability of the water
body to maintain ecological balance.

Small operators may be exempt from the NPDES permit. but in
general. 3f your facility exceeds the limits in the categories below
and you discharge inte surface waters. vou seiff need a permit:

I. Cold-water fish species. such as salimon or trout. in ponds. race-
ways, or other simifar structures that discharge at least 30 days
per year and produce more than 20000 pounds of aguatic ani-
mals per year and are ted more than 5,000 pounds of food dur-
ing the caiendar month of maximum feeding.

2. Warm-water fish species. such as catfish, minnows, striped bass.
and other warm-waler aninals. in ponds, racewiys. or other
similar structures thar discharge at least 30 days per year and
produce more than 100.000 pounds of aguatic animals per year.!
Permil limits are set to meel certain water-quality standards

vutlined in “State of Delaware Surface Water Quality Standards.™

as amended February 2. 1990, and state technology standards out-
lined in “Regulations Governing the Control of Water Pollution.™

Check with DNREC staff 1o review these documents.

If you intend to dischurge into water bodies that have been desig-
nated as having exceptional recreational or ccelogical significance
(ealled “"ERES walters™), such as Rehoboth or Indian River bays.
strice limits witl be placed on your discharge. You will be encour-
aged o consider such allernatives as spray imrigation.

Permit processing can take months. so if you think you will
need a discharge permit. contact DNREC's Water Polution Con-
frol Branch as soon as you know what you intend to do.

Site Selection

The location of your site is a critical element in determining how
regulations will affect your project. Federal. state, and local regula-
tions may all affect what you can do. so before you invest too much
time and money. muke sure the repulatory hurdles can be overcome
without undermining the project’s integrity or cconomic feasibility.

If your praposed project will be located on an uplund site zoned
for agriculture, it’s unlikely that site-specific regulations will im-
pede or prohibit aguaculture activities. If, however. your proposed
site 1s located in fidal or freshwater wetlands. pubtic or private sub-
aqueous lands. “waters of the state,” the coastal zone, or near poten-
tial or known archacological sites. you may be subject to a variety
of regulations, multiple permits, and public hearings. The review
and permil process could 1ake months. Be prepared to allow for this
when you develop a business plan. Unforescen delays can be costly.

Wetlands
Recent chunges in wetland regulations have heen particularly
confusing and controversial. Once regarded as worthless SWAMPSK

unless filled for shopping malls and airports. wetlands are now rec-
ognized as valuable resources. They serve as waler SLOTAZE Areas

Federal Regivier (30 CFR. Chapter 1. Section 122,245,



during [Towds or heavy rains; improve waler yuality by filu_:ring or
uhanrli"!i g waterbome sediments, excess r)lulrilc‘nls‘ ;iljd 1ox e com-
pounds; and provide valuable tish and wildlife babitat. Wetlands
include not only casily recopnizable arcas such as salt mar.t;hcs_ cinl-
taeil muarshes, bogs. and ponds, but also wet meadows and forested
wellands, Much of Sussex County was once wetland that, over the
years, wits convertied o fanmtand by ditching and drnmg. Some
i'umwrs believe their bow-lying acreage that is relutively unprodine-
tive for conventional sgricubture might be ideal for aguacutture
ponds, thereby diversitying their Tanm operation, bit still stowing
the wettunds 10 relin important funclions,

Wetdands ase browdly classified as either tidal or ireshwater. Both
are prawided protection wnder the Taw. In Delaware. tidal wuf‘tl‘and‘s
are regaliated by the stite and by the LS. Army Corps of Engi-
neers, Any activity such as (illing, dredging. crossing with a road.,
or placing of a structure in tidal wetlands requires o permit from
DNREC, and most activities will also require a permit from the
Come of Engineers under Section [0, Rivers and Harbors Act, and
Section KM, Clean Water Acl.

The Carps of Engineers also regulates freshwater wetlands by
permil umder Section 404 ol the Clean Water Act and herein ties
most of the controversy, The definition amd delineation of some
1ypes ol freshwater wetlands can be very dillicolt and bas been
the source of scientific as well as political debate. The four federal
agencies involved in wedand protection and regulation (EPA,
Comps of Engineers, B, Fish and Wildlife Service, and ULS,
Department of Agriculture Soil Conservation Service) agreed on
an approach in 1989 using the Federal Manual for Fdeutifving
aed Delivneating Jurisdictionaf Wetfands. The manval, however,
has undergone a great deal of review and criticism from all sides.
A three-parameter approach thal evaluaies wetlands by the pres-
ence of hydric (very moist) soils, aguatic or hydrophytic plants,
and hydrology i used. While the general approach ts agreed upon,
the definitions are currently undergoing revision and field testing,
Acrevised manual is expected 1o he available some time in 1992,

The placement of dredped or fill materiad is strictly controlled
under the HR program and while this would not seem o be of
Breatvoncem to someane whose intent is 10 excavate a pond., there
is a catch. Construction of a properly contoured production pond
generally requires the use of excavation equipment, such as a bull-
dorer or dragline, that moves i1 within the site. Even though the
ultimate purpose is to excavate, the intermediate steps of maving
and Teveling soil ity be a violation of Section 404 unless a permit
is obtained. In addition, the desi gn ol a single production pond or a
series of them may not follow the contour of a natural wetland. Any
placement of 11l for kevees or banks in a wetland will Teyuire 4 404
pemit. Moving fill oftsite is generally not economical. If, how-
cver, you infend trmove (1 of-site, chieek with DNRIEC and county

officials for extractive-use repulations. ordinances, and pemits.

If you anticipate that your ponds will be within or adjacent 1o
treshwiter wetlands, you may be able 1o obtain preliminary puid-
ance through the focal Soil Conservation Service office or the
DNREC Wetlands and Aquatic Proteciion Brunch, which have
National Wetland Inventory Maps and County Soil Survey Maps.

If you do require a 404 permit, a detailed description of the
proposed project is required. You may also need 1o obtain the ser-
vices of a consuliant specializing in wetland identification. Be
prepared —the process will tuke months,

The State of Delaware currently does not have freshwater wet-
lands regulations, but some Lype of protective legislation will prob.-
ably be enacted in the near future. The intent of the legislation, as
currently proposed, would be 1o fill the gaps of wetland protection
not covered by the 404 permit program. provide greater protection
to more valuable wetlands, and transfer authority for protecting
Delaware’s freshwater wetlands from federal fo state hands.

Jod Ewart, agnacnliure speciadist for the £ni versity of Deluware
Sea Grant Murine Advisory Service, monitors the weater ety of o
smell fisk production pond wear Middiciown, Defuware. Phown by
Tracey Brvant.

Historic Preservation

Section 106 of the National Historic Preservation Act (NHPA)
requires federal agenvies to take ino account e effects of their ae-
tivitiex on historic resources. Any project that has the putential to
adversely affcct any historic property, building, district, ohject,
structure, or archacological site listed or eligible W be listed in the
National Register of Historic Places is subject to this review process.,

[f your proposed aquaculiure project requires federal interven-
tion, compliance with the NHPA is required. Federal intervention
cun include federal permit applications, federal reviews or techni-
cul assistance, and cost sharing from federat agencies. So il you
need an NPDES permit te discharge water, or an Army Cuorps of
Engineers permit for activity in freshwater wetlands, or you re-
celve technical assistance from the Soil Conservation Service on
pond construction, you are subject to the Section (06 review.

Of particular concem 1o aguaculturists in Delaware is distur-
bance of sites with archaeological significance. Many of Delu-
ware's carly setilers. both native American and European, chose
well-drained sites near streams, and these camps, homesteads, cic..
may reveal important information about their cultures and our heri-
tuge. These locations alse may be good potential sites Tor aqua-
cullure facilities.

If you anticipate federal agency involvement and you intend to
excavate ponds, you may wish to consult with the federal agency
involved or the State Historic Preservation Officer (SHPO). with
the Bureau of Archacology and Historic Preservation, as soon as
you have selected your project site. The SHPO can provide you
with the full details of the historic preservation review process. If
your site appears 1o meet eligibility criteria for a historic property.
additional survey work may be required, at your expense. lf_yl.lur
project sile is found to meet National Register criteria and is iden-
tified as a historic property, a judgment of the cffect of your pro-
posed project is made by the federal agency and the SHPO.

Since excavation of ponds tends to have adverse effects on ar-
chaeological sites, you will need to consult with the agency 3"“_
the SHPG. You may be required to mitigate any harmtul effects of
your project if you decide to continue as proposed.

Section 106 requires completion of the review prior 1o the
expenditure of federal funds or prior to the issuance of any license
OT permi,



sommary of Reguliions and Permits

Fhe tollosone bt descnlwes resulations and perimes that may be
aveeybed B those comaderine ancagquacolteee projedt. Some of these
pernls s ol e apphcable o our proposed project, Yo should
cansult stk cach agenes for ks mterpretanon of the regnlaie will
Fospvh 1o vonr proqect ar take advaniage ol the TR s fop ~|10|1-
e pron aided Dy the Development Advisors Senvace, The more
dertids voncan provade about your project. the more accoriiely
avenicy st b e assess the applreability of the repalations (e your
provect Contiwbmg ageiwies eavlyon the process will confirnt how
b documentation s reguired, Wath some revisions, the Hst
Bl o developed by abie Delwie Aquacaliure Task Foree
Regubdory Subcommntiee. 1T s an initad anempt w develop a
comprehicnsiee list of envirammental wegalations. Depending on
vour particudur ircmmstanees, additional pennils may be necessarey,
Bron’twait untib the st moute, Asdicmpate delayvs. Alsa, don't for-
vt o obtain a business ficense and 1o make sure vou contonu o
Focal sorimg ardinances, Clueck wah the Stawe Division of Revenuae
amd your county and ety zoning, offices.

State Permits

The tollowing are permits thad may be required by DNREC tor
ayuaculiure projects in the state. All statutory references are from
the Dediwure Code Anietated, Vol 4-— 199 Replacemient Volume
(Charlottesville, VA: Michic Company Law Publishers, 1991

L. Sediment and Stormwater Management. ssuing Agency:
PNREC, Bivision of Soil & Waler Conscevation, Phone: (302
T Stantery Reference: Titie 7, Del. Cedde, Chapter 30,
Repulinory Reference: Authorized by Chapter 30, Activities
Crvered: Al Lind-disturbing activities including agriculwre.

Purpose: To control and manage erosion, sedimentation, and
storwinter Tor rurat and wrban lands so a8 10 ninimize any adverse
eltects of stomiwater runofl on the water and lands of the state.

Process: Administered through local Soil Conservition Districts
in all counties, and additionally through Department of Public
Works in New Castle County. Submit o sediment and stormiwalter
management plan and obtain pernut 1o proceed,

Note: Dues not apply w agriculural Land managessent practices
unless the Conservation District o DNREC determines that 1he
land requires a new or updated <oil and wader conservation phan,

2. Drainage of Lands, Tax Ditches, Issuing Agency. DNREC,
Phivision of Soil & Water Conservation. Phone: (30237389-431 1.
Statwtory Reference: Title 7, Def. Code, Chapter 30, Regulatory
Reference: Authortzed by Chapier 41 Activities Covered: Water
management and flood prevention on lands subject 10 overilow.

Purpase: Te provide a unifonn system {or establishing, linan-
ing, administering, and maintaining and dissolving drainage orga-
nizations under the supervision of DNRECs Division of Soil and
Waler in order to conserve soil, water, wildlife, forest. und other
resources of Delaware.

Procesy: Owners of land desiring drainage or protection from
Hloeding may petition, through the hoard of supervisors of the
county Soil Conservation District, for the formation of a tax ditch
to the Superior Court of the county in which all of a major portion
of the areu to be drained or protected is located.

X Agquaculture. Issuing Agency: DNREC, Division ot Fish and
Wildlife, Fisheries Section. Phone: 1302) 739-344% . Stuturary
Reference: Title 7, Def. Code, Chapter 9, Sections 903(j) and
92%a). Acrivities Covered: Permits the artificial propagation, aqua-
culture, and pussession of finfish that otherwise would be illegal. It
provides for their immediate retumn to their waters after obtaining
eggs and sperm, or disposal as specitied. A permit stipulates the

e, arein, numberand sex ol brood (ish surd the micthods of col-
fecting fish, Minimum size possescion s are exempled. It also
provides ferihe wdentification of swquacuhiuse products.,

Frrpose. To provide Tor aquaculivral prachives that otherwise
wold be dtlegat.

Provesss Letters of mient sath specilic dates, places, metds,
i numbers by sex.

4. Shellfish Leases. Dosng Agency: DNREC, Division of Fish
and Wildlife, Fisheries Section. Phone: (0207393441 Statnior
Keterene: Title 7. D¢l Code, Chapters 19 260,

Prerpose 'Tinde T Def Code, Chapter 19, Section 1955, prohibits
the leasing of shellfish prowds in the Inland Bays until shelltish
survess are conducted. public hearmgs are hield, and the General
Assembly approves g shelifish nuimagement plan.

5. Fidal Wetlandy, fssuing Agenmev: DNREC, Division of Water
Resausrees, Surlace Water Management Sevtion, Wetlands and
Aguatic Protection Branch. Phone: (3021730309 . Statutory Ref-
erence: Title 7, Del. Code. Chapter 6b. Aciivities Covered: The
sredgang. draining. Hling. bulkheading, or construction of any kind
an lands sbove mean low-wader ¢levition subjeet 1o tidal action,

Prrpoxe: To preserve and protect public and private wetlands
and prevent their despoliation apd destruction.

Froces: Complete a detailed spplication and sebatit with filing
lee to IINREC,

6. Subagueons Lands. Ivsning Avency: DINREC, Division of
Water Resources., Surfiwe Wetter Management Section, Waellands &
Aquatic Protection Branch, Phone: (302 739- 3691, Staturory
Keference - Title 7.00F Code, Chapter 720 Activities Covered: The
use o subaqueous lands, detined as submerged Linds and tidelands.

Purpose: To prowect against uses or changes that may impair the
public interest in the use of tidal or navigable witers,

Process, Complete application and submit with a filing fee 1o
DNREC, Included must be g general report and description of the
proposcd project prepared by o professional enginecr or other guali-
lied person.

1. Natienal Pollutant Discharge Elimination System (NPDES).
Ixswing Agencov: DNRLEC, Division of Waer Resources, Surtace
Water Manpgement Section, Pollution Control Branch. Phone:
(3027305731 Stutory Reference: Tederal Regs.-20, Code of
Federal Regubations, Chaprer |, Section 122 24/Clean Water Ao,
Activities Cenveved: Concentrated aguatic antma! production facili-
ties, as defined below, are point-source sibject o the NPDES per-
mit program. Peemil 1s required for discharge of pollutants into
surtace waters by a point source. Criteria include a hatchery, tish
larmi. or other Lacility iF it contains, grows, or holds aquatic animals
in cither of the Tohlowing categories:

Cold-Water Fish Species {such as troul and salmon) or other
cold-water aguatic animals in ponds, raceways, or other
similar structures that produce 20000 3bs, per year of the
species and that feed 500 Ibs. or more per year and dis-
charge at least 30 days per year.
Warnr-Water Fish Species (such as hybrid siriped bass, cat-
fish, minnows) or other wann-water aguatic animal ponds,
racewdys, or other similar structures that discharge a1 least
A days per year and produce H0 ) 1bs. or more of
aquatic animabs per year. (Closed ponds that discharge ondy
during perids of excess roned] wre nol included. )
Process: Apply 10 the DNREC, Division of Water Resources,
Surfuce Water Munagement.
Other Statutory Refevence: State Regudations Governing the
Cantrol of Water Pollution, Section 4, Part 15, discharges subject



1. Important Definitions

® Closed Systemn means an aquaculiure fucility or sys-
tem with discharges that do not connect in any way Lo
the waters of the state prior to filtration or percolution
to prevent cultured aquatic stock from escaping.

* Conditional Aquacuiture Permit means written authori-
zation from DNREC to conduct aguaculture that is
subject 10 DNREC inspection and approval prior 10
receiving possession of aquatic organisms that are
subject to permit.

& General Aquacnlture Permit means written authoriza-
tion from DNREC to conduct aguacuhre that is not
subject to DNREC inspection and approval prior to
receiving possession of aguatic organisms that are
subject to permit.

& Waters of this State mean all the tidal waters under the

 jurisdiction of the state where the lunar tide regularly
ebbs and flows and all nontidal waters under the juris-
diction of this state except for man-made ponds where
there is no natural outfall of water 1o any ditch, stream,
tiver, etc., that eventoally may lead to tidal watcr,
Waters in aquacultural facilities are not included,

IL. General Aquaculture Permits

The DNREC shall issue a general aquaculture permit
for the propagation, production, possession, and disposi-
tion of cultured aquatic stock, including black crappie,
white crappie, siriped bass, white perch, walleye, north-
em pike, chain pickerel, muskellunge, tiger muskellunge,
rock bass, salmon and trout except Pacific salmon. sun-
fishes, channel catfish, yellow perch, and other food fish
included in Subsection 906(28), 7, Del. Code. Size limits
and/or creel limits shall be waived.

111, Restricted Aquaculture Permits
A Prohibited Species. The DNREC shall not issue any
aquaculture permits for walking catfish,
B. Restricted Species.
Black Bass. The agreement sets forth a strategy for

selling, stocking, and propagating black bass over a
six-year period. (See MOU for details.)

Aquaculture Memorandum of Understanding (MOU)

The following contains excerprs from an agreement herw cen the Pepartment of Naoral Resources ind Enviromnenial Control
(DNREC) and the Department of Agriculture (IDA). The DNREC dgrees 1o assist the A with the enlancement ol aguaculture
activities by issuing permits for the possession and disposition of fishes in compliunce with {ederal and state laws and regulations

“and consistent with the conditions in this agreement. {For a complete copy of the MO contact DNREC or DAL

Gresy Carp. A certilicate of triploidy from the U8,
Fish and Wildlife Service is required from their autho-
rized point of origin,

Hybrid Striped Bass and White Bass. Size limits
and/or creel limits shall be waived. An aquacultural
facility must be & DNREC-approved closed system.
All mon-native species of shellfish and finfish capable
of surviving in the waters of the staw may be imported
into the state provided prior written authorization is
granied by DNREC.

C. Unrestricted Species—minnows and shiners, killifish,
anchovy, sand lunce, mullet, and eels.

V. Stock Certification
Shipments of finfish and shellfish imported into the
state must be accompanied by a certificate of origin
and health.

V. Brood Stock
The MOU outlines procedurcs for obtaining brood stock.

VL. Identification and Certification

A. Except as provided in Section 111 sbove, any aquatic
organisms that have been produced in aquacultural
facilities and are being transported for sale or distribu-
tion to another shall be accompanied by a bill of sale or
bill of lading. Any aquatic organisms being transported
by, or for, an aquaculturist and not for sale or distribu-
tion to another shall be accompanied by a copy of the
valid aquacultural permit issued by the DNREC.

B. Any label, hill of sale, or bill of
lading shail contain the name and
address of the receiver and the
identity of the aquatic or-
ganisms by species, total
weight, or number.

to the requirements of NPDES tanhonzed under Chapter al),
Delaware Enviconmental Protection Acty:
¢ Any person required w comply with the requirements of
the NPDES program shall also be subject to additional
regquirements imposed under 1his seetion.
* Includes permit application reyuirements. lentative deter-
minztions. public notice, monitoring. etc.

8. Construction of Water Wells. Issuing Ageacy: DNREC, Divi-
sion of Water Resources. Groundwater Management Section,
Phone: (302) 739-4556. Srurutony Reference: Delaware Fnviron-
mental Protection Act. Title 7. Def.Code. Chapter 60. Section 60 1(),

Activities Covered: Well-construction activities from the initial pene-
tration or excavation of the ground, through develapment. equip-
ment nstallation. and disinfection: and carried out by persons
having a valid license pursuan 1o provisions of regulations to Ti-
censed well contractors. well driflers, weli drivers. and pump in-
stallers. A well may not be constructed until DNREC has issued a
well-consiruction permit to the applicant or water-well contractor.

Process: Apply 1o DNREC, Division of Water Resources.
Groundwaler Management,

9. Water Allucation. Issuiny Avenev: DNRLEC, IDivision of
Water Resources. Groundwater Management Section, Phone: (307)



Delaware Aquaculture Resource
Center Aids Interested Public

If you want to learn more abowt aguaculture in Delaware, visit
the Delaware Aquaculture Resource Center at the University of
Delaware Marine Studies Complex in Lewes. The center contains
a wide variely of educational materials-—from reference books
und technical reports to videos, equipment and supply catalogs,
magazines. and newsletters. A file is maintained on “legaifregula-
tory” issues and references, which include the Delaware Code,

federal statutes, and regulations in other states.

(302) 645-4060.

The resource center is organized like a library to allow you to locate and review information without assistance; however,
the aquaculiure specialist or staff assistant are available to provide help if needed. A computer modem provides access to

] and is open from 8:00 a.m. untif 4:30 p.m., Monday through
Friday. For more information, call John Ewart, aquaculture specialist, Delaware Sea Grant Marine Advisory Service, at

739-4556. Stamtory Reference: Delaware Environmentd Pro-
tection Act, Title 7, Del. Code, Chapter 60, Activities Cenercd:
Allocation of water from surface and underground sources. Anyone
who withdruws more than $.000 gallons per day must have an
allocation pernit. (Water withdrawals of 5000 gallons or less in
24 hours are graned with the permits to construct the water (acili-
ties with which the withdrawals are made.)

Purpose - Equitable apportionment for beneficial uses and safe,
sustainahle yield,

Process: Apply to DNREC, Division of Water Resources,
Ground Water Management.

10. Construction of Water Impoundments, fssuing Ageney:
DNREC, Groundwater Management Section, Water Supply
Branch. Phone: (302) 739-4793. Staturory Reference: Title 7. Del.
Code. Chapter 60, Sections 6003 and 6029, Activities Covered
(Section 60003): Consiruction of any water facility. discharge of
pollutant into any surtace water or groundwater; withdrawl of
groundwater or surface waler: collection, transporlation, storage,
processing, or disposal of solid wastes. regardless of the geograph-
i¢ origin or source of such wastes.

Furpose. To conserve and protect the surface and groundwater
of the state.

Process: Request application/submit application for permit 1o
construct a water impoundment to DNREC, Water Supply Branch.

Limiration (Section 6029); Does not apply to ponds less than
60.000 square feet, constructed for the purpose of conservation,
recrealion, propagation, and protection of fish and wildlite. water-
ing of stock, or fire protection.

1. Historic Resources. Lisuing Ageney: Bureau of Archaealogy
and Historic Preservation, Phosne: (302) 739-56085. Starurory
Reference: Section 106 of the National Historic Preservation Act,
36 Caode of Federal Regulations. Part 800 (16 U.S. Code. Sub-
section 470-F). Activities Covered: Any undertaking that has the
potentiai to adversely affect any historic property, building, district.
object. structure, o archacological site which is listed or eligible 10
be listed in the National Register of Historic Places.

‘ Purpose: To identif ¥ and preserve significant historical proper-
ties and archacolopical sites,

Process: Initiate comact with the State Historic Preservation
officer before underaking project.

12, Protection of Public Health. fssning Agency: Departmem
of Health and Social Services. Division of Public Health, Burcau
ot Environmental Health, Phone: 1302) 7394731 Statutory
Reperence: Title 16, Def. Code, Section 122, Activities Covered-
Empowers the State Board of Health 1o provide for the produc-
tion, handling. processing. transportation. and sale of shellfish:
provide for the sanitary protection of water supplies: and provide
for the sunitary controi of public swimming and bathing places,

Purpose: Protection of public health and safety.

Process: Apply 1o Division of Health and Social Services,
Division ot Public Health. Bureau of Environmental Healih,

Federal Permits

L Dredge and Fill and Nontidal Wetlands. {Subsection 10 of
the Rivers and Harbors Act and Subsection 404 of the Clean Water
Act) Issuing Agency: ULS. Army Corps of Engineers. Regulatory
Branch. Phone: (215) 597-4723. Staturory Reference: Section 10
{33 USC 403). Scction 404 (33 USC 13449). Activities Covered-
Plucement of structures, excavation. or deposition of dredge or till
material into navigable waters or waters of the United States.

Purpose: To prevent obsiruction of navigable waters and to
prevent the filling of wetlands,

Process: Apply 1o the Army Corps of Engincers. Include a
project deseription with a site drawing of the proposed work on
8l x 11-inch paper and quantities of 1ill and/or amount of dredge.

2. The Lacy Act (1900) and Black Bass Act (1925) and Amend-
ments. Purpose: Prohibits the interstate shipment of illegally taken
fish and wildiife. The definition includes all fish whether they were
bred. hatched, or bor in the wild or in caplivity, Consequently. the
possession of aquaculture products that are protected by federal or
state law must have a permit issued by the state and be identificd
(required o be lubeled) 10 comply with these acts. No permils avail-
able from federal agenciex— onty from state.

Penalty: Varies for different scetions.

State and Federal Agencies

Delaware Department of Natural Resources and Environmental
Control, Development Advisory Service. 89 Kings Highway.
FO. Box 1404, Dover, DE 19903, (302) 739-6399, (D45
Review, Environmental Permits, Technicel Advice)



Delware Department ol Agriculture, 2320 8. DuPont Highway.
Lxoaver. [2E 19U0O1, 0302) 739-48 11 or 1-BIN)-282-K68S5 (for New
Castle & Susse counties), (Agraeidtire Coorndinator, Muarket-
ine and Product Developrent, Weights and Moasares, Poultey
aned Auimal Health)

Delaware Department of Health & Social Services, Division of

Public Health, Burcau of Environmental Health, Jesse 5.
Cooper Building, Federal & Water Streets, PLO. Box 637,
Dover. DE 199003, (302) 739-4731, (Shellfish Savitetion )

Delaware Department of Stule, Burcaw ol Archacology & His-
toric Preservation, 13 The Green. Dover, DE Y901, (302) 739-
S6RS, 116 Review)

L.S. Army Corps of Engineers, 2nd and Chestnut Streets, Custom
Houseo Philadelphia, PA 19106, ATTN: Regulatory Branch,
(2153 307-4723 (Federal Wetland Permiies)

U.S. Environmental Protection Agency, Region II1, Regional
Pesticide Specialist. Air and Radiation Toxics Division. 3AT30
841 Chesinut Building, Philadelphia, PA 19107, {215y 597-9869.
(Pesticide Le)

Fuod and Drug Administration, Center tor Veterinary Medicine,
Bivision of Therapeutic Brugs for Anintals. 7500 Standish Place,
Rockville, MD 20855, (3013 295-8740. ( Therapeutic Drigs)

Local Permits

The New Castie County Department of Public Works, Division
of Development and Licensing, 2701 Capitol Trail, Newark, DE
197 L1, (3023 366-7760.

The Kent County Department of Planning. 414 Federal Street,
Dover. DE 19901_¢302) 736-2020!

The Sussex County Planning and Zoning (MYice, County Court-
house, Geargetown, DE 19947, (302) 855-7880). Note that Sus-
sex County has amended zoning provisions regarding fish farms
10 be included as an agriculral activity (Chapier 115, Code of
Sussey Cornty, Article |, Section 115-4, Subsection B).

Business Licenses

Division of Revenue, New Castle County — Carvel State Office
Butlding, 820 Nerth French Street, P.O. Box 2340, Wilmington,
DE 19849-2340, (302) 571-3369. Kenr Counry—Thomas
Collins Building, PO, Box 14}, Dover, DE 19903-1401, (302)
T39-5251, Sussex Countv—US. Route 113, Georgetown, DE
19947, (302} 856-3358.

Soil and Water Conservation Programs

Conservation Districts, New Castle Cotenty—6 People™s Plaza,
Newark, DE 19702, (3023 834-3533. Kemr Counry — 3500 8.

DuPom Fhahway, Dover, DE 19901, (3023 697-6176. Susvey
Cowny, 308 N. DuPont Highway, Georgelown. DE 19947,
{302) R56-7215.

LS, Soil Conservation Service, 1203 Collepe Park Drive,
Dover, DE 19901, (302 675-3175.

Aquaculture Contacts in Nearby States

Maryland. Aquaculture Coordinator. Dept. of Aquaculiure, 50 Harry
S. Truman Parkway. Annapolis, M 21401, (3013 841.5724.

New Jersey. Dept. of Agricuiture, Fish and Seafoed Promotion,
CNA3N, Roow 204, Trenton, NJ 08625, (6003 292-2472.

New York, New York State Dept. of Agriculture and Markets,
1 Winner's Circle, Albany, NY 12235 (5183 457-2840.

Pennsyivania. Depl. of Agriculiure, Agricelture Development.
2301 N, Cameron Street, Humisburg, PA 17110, (717)783-8462.

Virginia. Aquaculture Developmen Manager, Division of Market-
ing. Virginia Department of Agriculture and Consumer Services,
P.O. Box 1163, Richmond, VA 23209, (804} 786-3951.

Conclusions

The preceding discussion is not intended to dampen your enthu-
sigsm about becoming an aquacubtarist in Delaware. Aquaculture
development has occurred throughout the country, under similar
constraints. It does retlect a need for improved communication
among agencies and aquaculturises, a need for research and envi-
ronmental monitoring to provide more information on potential
environmental impacts. and a need for legislation that provides a
climate for the development of an aquacuiture indusiry while con-
tnuing to protect Delaware™s natural resources through appropriate
regulations and best management practices.

Several national and regional organizations now are cvaluating
the impacts of Tederal regulations on aquaculture o idenafy burden-
some roadblocks and develop generat permits for aguaculture activ-
ity. The Delaware Department of Agriculture and the Aguaculiure
Advisory Council are looking at ways to simplify and streamline
the regulatory review process in Delaware and to regulate culwred
aquatic products as livestock. Revisions to the Delaware Cade, te-
Mecting these changes, are expected in the near future,

You can minimize unexpected delays in the permit process by
planning ahead. Communicate with resource managers before you
invest significant time and money in your aquaculture operation.
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