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THE GENERAL NEEDS AND INTERESTS OF DEVELOPING STATES

Welcome

8'erner A. Baum, President, University of Rhode Island

I have gone to many of these meetings, as I am
sure you have, where some supposed dignitary has
been called upon to deliver formal words of wel-
come. Usually they are quite meaningless to both
parties concerned. Today we have different circum-
stances, because this is not a sheer formality as far
as I am concerned.

I happen to be a meteorologist by background and
have had, as all meteoralogists do, a long-standing
interest in the oceans. I had never fully understood
the implications of the 1aw of the sea problem until
the last six months or so. About nine or ten months

ago the Congress of the United States enacted legisla-
tion setting up a National Advisory Committee on
Oceans and Atmosphere. The function of that Com-
mittee is to make policy recommendations to the
President and the Congress with respect to the oceans
and the atmosphere, and also ta make recommenda-
tions to the Secretary of Commerce with respect to
the operation of the National Oceanic and Atmos-
pheric Administration, or NOAA.

When the Committee was appointed last fall,
somehow 1Vlr. Nixon selected me as one of the ap-
proximately 20 people that serve on the Committee.
It is a very interesting group, broadly representative
of all the aspects of oceans and atmosphere in the
United States, ranging from academic meteorologists
and oceanographers to representatives of the petro-
leum industry, to fisheries people, the inaritime in-
dustry, and so ou. We have spent a great deal of time
in the last six months addressing ourselves to the law

Montmay <morning, Jmae 26

of the sea problem and learning as much as we cauld
about it, and our first annual report is now in its
draft stages.

We rapidly came to understand how enormausly
complex and how enormously important this prob-
lem is to which you will be addressing yourselves
over the next few days. We have had extensive con-
siderations presented to us from the whole spectrum
of the State Department, the fisheries concerns, the
scientific concerns and the like. The attempt to come
to some national understanding, much less an inter-
national understanding, is one of the most difficult
problems that I have ever been associated with.

It does not take lang to realize that one of the
mast significant aspects of the international problem
is the difference in the pastures and concerns of de-
veloped countries and developing countries. There-
fore, I for ane was particularly enthusiastic when I
saw the theme of this year's l.aw of the Sea Institute
conference.

The problem to which you are addressing your-
selves is a fundamental one which obviously requires
a great deal of thought. Hopefully your considera-
tions will result in a narrowing af the gap between
these two groups in the next three or four days.

I do hope that your deliberations will be profitable
and that the experience will be a pleasant one for
yau. The University of Rhode Island will do all it
can to make you feel at home; please do not hesitate
to ask for anything if we can be helpful to you.
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Introductory Remarks

Francis T. Christy, Jr., Program Chairman, Resources for the Future, Washington, D.C.

I would like to again welcome all of the partici-
pants, particularly those from outside of the United
States aud those who are here from the United Na-
tions missions and embassies. We are very pleased to
have you. We hope that you will find the discussions
rewarding, and that you will help to make them
rewarding by participating as fully and freely as you
can. This is, as you know, a non-governmental con-
ference, and its function is best fulfiHed when there
is full and free exchange of information in an infor-
mal atmosphere,

The theme of this conference is the Needs and In-
terests of the Developing States. However, I think
it is presumptuous for us who live in the United
States, and are responsible for this conference, to
pretend that we can determine or define the needs
and interests of the developing states; our heritage is
not common in this sense. We have sought to over-
come this lack of omiscience  which I clearly admit
to, though some of my compatriots do not! by struc-
turing the conference so that you who come from the
developing states wiO have ample opportunity to
express your perceptions of your needs and your
interests, and the objectives which you seek to ob-
tain from the use of the seas.

We have adopted several tactics this year to help
increase the flow of discussion, One is to reduce the
number of papers that are presented, and to limit
the time of presentation and comments. Another is
to break up into small discussion groups, which we
will try this afternoon. This is designed to give
everyone a chance to speak, to permit them to do so
in small groups, and to help set the stage for some of
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the discussions that follow during the rest of the
conference.

One of the advantages of a non-governmental con-
ference such as this is that we can bring people to-
gether who do not ordinarily get together. We have
tried to take advantage of this by assigning people
from a variety of backgrounds to each of the seven
discussion groups, so that each group should have
a scattering of people from industry, government,
academia, developing countries, developed countries,
landlocked, shelf-locked, etc.

This morning's topic is "The General Needs and
Interests of the Developing States," and the reason
for having such a session as this is to emphasize the
point that decisions on the law of the sea are not
going to be made solely on national interests in the
sea, but rather will be made within the context of the
more general problems and conflicts that mark our
society. Here I would like to quote some remarks
made by Gerard Sullivan last year. He said:

To put it differently, is it really important to
the achievement of the objectives of securing
world order whether the ocean problem is
solved, or are there larger forces and larger con-
cepts involved such that the capacity and the
potential of the oceans is really irrelevant to the
achievement of the objective of world order?

While these questions of Jerry's may have a certain
deflating effect on our sense of self-importance, I
think the effect is salutary and helps put our discus-
sions on the law of the sea in a much better per-
spective.
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Problems of Developing States and Their KSects on Decisions on Law of the Sea

Christopher W. Pinto, Legal Adviser, Ministry of Defense and Foreign A/airs, Sri Lanka

The organizers of our conference were kind
enough to invite me to address you this morning on
Problems of Developing States and Their Effects on
Decisions on the Law of the Sea, I must confess that

from the start I was beset with grave difficulties of
definition, since states over such a wide range of eco-
nomic development claim to call themselves "devel-
oping." What is a "deveIoping state"? Can one
establish objective criteria for determining the "de-
veloping" character of a state? We night conceivably
think in terms of Gross National Product, interpreted
perhaps in the light of a variety of indicia, such as
those isolated in recent studies by UNCTAD and
ECOSOC directed toward determining the least de-
veloped countries. Even if we were to establish such
objective criteria, what would be the practical use?
Entry, say, into the UN's Group of 77 has never to
my knowledge been based on such criteria; it has
always been a political decision by the existing mem-
bership as to whether or not a particular state was
to be considered a "developing state." Nor do we
hear of a prospective member being turned away by
the Club on the grounds that it did not satisfy this
criterion or that. The rule, if there was one, seemed
to be that a state is a developing state because it con-
siders itself to be a developing state � and this began
to seem like Alice in Wonderland. Such a state may
weH have chosen to join the Group of 77 because its
authority and standing and influence might be used
to greater national advantage here, rather than among
a group of its true peers.

Another aspect of the matter is that it seems to
be, at least up to the present time, once a develop-
ing state, always a developing state, It is common
knowledge that in recent years many states which
claim to come within the category "developing" have
accumulated enormous foreign reserves; and yet no
one has asked these states why they were still with
us in the Group of 77. On the contrary, what we have
chosen to call the Group of 77 now actuaHy con-
sists of some 97 states, and the figure shows no
sign of a decline.

And then, even if one could arrive at an appro-
priate working definition of a developing state, it
would stifl remain to investigate whether there was
some character of "developin~ess" that gave rise
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to particular problems in relation to the law of the
sea � another very difficult problem. I decided finally
to abandon this kind of analytical approach as being
impossible to carry through in the time available to
me, and as being of questionable usefulness in terms
of practical politics. The result is a paper in very
general terms that tries to cover a wide field, and
not delve too deeply beneath the surface, even
though it might have been more intellectually satisfy-
ing to do so.

I would like first, to consider briefly some of the
major problems of the developing countries rele-
vant to the law of the sea; next to examine certain
attitudes among those countries which influence them
in their search for solutions; and finaHy, to specu-
late on the positions that will be taken by the devel-
oping countries in general in the forthcoming negotia-
tions on the law of the sea.

I would like to make it clear that what I shall say
this morning does not necessarily reflect the views
and positions of the Government of Sri Lanka,

First and most fundainental of the problems of
the developing countries is perhaps the fact that most
of them are poorly endowed with natural resources,
both on land and in adjacent undersea areas. By
some strange quirk of nature, the poorest is often
also the most deprived in this respect. Many of the
poorest countries are landlocked, communal organ-
ization over the centuries having deprived these
countries geographically of any access to the sea or
its resources. Not until recently has the community
sought by legal means to bring relief to those coun-
tries through arranging for access and equitable ac-
commodation, Some developing countries have very
narrow continental shelves; others, which have been
described as "shelf-lacked," while they have conti-
nental shelves of considerable size, are prevented
from making claims to the maximum extent permit-
ted by contemporary international law through the
existence of the continental shelf of another state

adjacent or opposite to it. Still others have very short
coastlines. While the resources of the seabed have

been declared to be the common heritage of man-
kind, these facts are fixed and nnmutable, The solu-
tion must lie in some device to compensate develop-
ing states physicaHy deprived in this manner.
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A second problem that faces several developing
countries is poor progress towards industrialization
and a continuing dependence on primary products,
including many minerals such as petroleum and cop-
per that could become available in quantity from
the deep seabed. Despite efforts lnade at the inter-
national level through such devices as commodity
agreeinents, to establish stable, remunerative and
equitable prices for these primary products with a
view to increasing the foreign exchange earnings
from their export, developing-country producers con-
tinue to reinain at the mercy of international market
forces often capable of manipulation by a handful of
powerful industrialized consumer countries. As the
latter develop recovery techniques which make them
independent of developing-country producers, the
outlook for prices of land minerals could be bleak
indeed.

A third problem of developing states is the acute
lack of technology and equipment and the financial
means ta purchase them. The flaw of technology
fram the developed to the developing countries is
grossly inadequate and the Strategy for the Second
Development Decade has noted the existence of a
"technological gap." Today marine technology,
whether connected with fishing, shipbuilding, weather
prediction or exploitation of the deep ocean floor,
for the most part remains in the hands of the highly
industrialized states of Europe and North America
and Japan,

A fourth problem may be seen in its most com-
plex form ainong developing countries which were
the former colonies of an imperial power. Perhaps
the worst legacy of colonialism is apathy and the
failure of confidence in a colonized people; we may
observe this in the absence af enthusiasm, an indo-
lence established and encouraged by the paternalism
af the metropolitan state, This is not to say, how-
ever, that no progress was made under colonial
regimes. On the contrary, much has been achieved
in a relatively short space of time. But the paternal-
istic dominance of centuries which discarded as inept
and inefficient the rules and institutions of the orig-
inal society, led to a distrust of indigenous organiza-
tions, especially among the elite under colonial rule.
From this social trauma few, if any of us, have yet
recovered. The consequences of this historical back-
ground, of particular relevance to our subject, are a
lack of weII-established and smoothly functioning
procedures for the collection and evaluation of data
and the making of decisions on policy. Where the
colonial rulers assumed the responsibility for all
major decisions, and particularly decisions affecting
foreign policy, an indigenous people tended to be-

come more and more dependent on them for such
guidance and eventually to accept foreign institu-
tions and habits of thought in substitution for their
owil.

Two lnanifestations of this kind of apathy are par-
ticularly relevant:  I! a lack of managerial skills
capable af harnessing their meager huinan resources
to achieve maximum results and �! a lack of pro-
fessionalism in many Foreign Offices. Often decisions
are taken without a properly coordinated examina-
tion of the issues involved. Technical advice is

either not available, or through ignorance or other
motivation is not sought at the proper time, Even if
suCh advice waS of a scientific Or eCOnolnic nature,
the request for it finds little response in the relevant
branches of government that are equally apathetic
and lacking in confidence, enthusiasm and foresight.
The result, is a country naminaIIy free from the
restraints and inhibitions imposed on foreign pol-
icy by the colonial power, but lacking the total means
to deal with an international problem in a dynamic
manner through collecting and examining the neces-
sary data, evaluating it and projecting its long-term
effects with a view to formulating current palices.

In dealing with these problems the developing
countries would be losers all the way but for a single
element that dominates their approach to them. It
wiII be the single most important element at the
Conference of the Law of the Sea, as indeed it has
been at every international conference in recent
times.

Einerging from years of colonial exploitation and
domination, the developing countries are imbued
with a caminon driving force � brash, unruly, and
seelningly inexhaustible: the farce of nationalism,
national pride, national self-interest. Compelled for
centuries to follow where their colonial masters led,
they are determined for the future that where the
action is, there they are going to be: not to pick up
the scraps as before, but to play an active, even
decisive role, And the sea, which from the earliest
times has been a source of wealth, power and knowl-
edge, and the deep acean floor, hitherto remote and
protected from man's depradations � these offer the
latest challenge and the highest prizes of the age. To
the developing countries the seabed offered a unique
opportunity to augment their meager natural re-
sources for a new area owned in common, with
none of the unpleasant implications of "econolnic
aid." Now, through tireless struggle within the United
Nations and elsewhere, the developing countries have
wan for themselves the right to review the whole in-
ternational law of the sea at a "comprehensive con-
ference" to analyze, question and remold, destroy if
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need be, and create a new equitable and rational
regime for the world's oceans and the deep ocean
floor.

It is true that the nationalism of the developing
countries implies a double standard. It seems to say:
"We have the right to demand what is best for us,
but you, the developed countries, have a duty to
subordinate your interests to that of the group." But
this is viewed as inevitable, in a community with
widely different levels of economic development,
The interests of the community will be paramount
and decisive only where it is the affluent, industrial-
ized, developed countries that are called upon to
make sacrifices. It is a luxury which only they can
afford.

Lacking the economic influence and military might
associated with the creators of the previous phase
af the law of the sea, developing states in this post-
colonial period will tend to rely upon numerical
strength, and the various forces and devices that
tend ta maintain that strength as an invincible voting
weapon at any conference. Of significance here is
the prevailing system of informal group action within
the United Nations.

Group action is generally seen at three levels: �!
geographical, �! economic and �! political. The
composition of a group is, of course, far from homo-
geneous. This is particularly true of geographical
groups which, in some cases, notably that of the
Asian Group, contain a wide range of members,
both very poor and the very affluent, and their poli-
cies in regard to the law of the sea vary very con-
siderably. It is not without good reason that geo-
graphical group activity as such in the United Nations
has tended in recent years to be restricted to mat-
ters such as elections to office.

Particularly worthy of note are specialist groups
established on a geographical or regional basis, such
as the Asian-African Legal Consultative Committee.
While purely of a consultative character, and in no
way a political caucus, it would not be going too
far to say that the work of the Committee so in-
fluenced the actions of its members as to have a direct
and significant impact on the United Nations Confer-
ence on the Law of Treaties. Its influence on current
negotiations on the law of the sea and on decisions
at the forthcoming Conference may be expected ta
be even more effective.

I referred earlier on to a group based on nation-
ally similar levels of economic development, the
so-called Group of 77, now counting some 97 mern-
bers among its ranks. It is probably the most impor-
tant and effective of the associations of states op-
eratiirg informally within the UN family � this

despite the fact that the GNPs of its members vary
from less than $50 to more than $3000; that it com-
prises states with a variety of cultures; and that there
are those with enormous mineral wealth on land

and off-shore while there are others with nothing
at aIL After years of activity in the international
arena these states seem to share the belief that their
combined political strength can secure for them far
greater dividends in certain fields than bilateral ne-
gotiation. While difFerences among them are many,
similarity of historical backgrounds, situations and
objectives seem to have established bonds that have
stood the test of arguments and controversy within
the group, as well as of attacks from without by those
whose own purposes would be served through de-
struction of this unity.

The cohesiveness of this group is not always ap-
preciated by those outside. In a statement before
the Sub-Committee on International Organizations
and Movements of the Committee on Foreign Affairs
of the United States' House of Representatives on
April 11, 1972, on the need for early exploitation
of the mineral resources of the deep seabed, a witness
found it understandable thar certain mineral-export-
ing countries might want to prevent or at least cur-
tail recovery of such minerals from the deep seabed,
but found it more difficult to understand why coun-
tries that imported such minerals could not see that
it was against the interests of their economies to sup-
port curtailment of the supplies they require. With
great respect, the relationships that bind the devel-
oping countries to one another on the one hand and
the factors that separate the developed from the
developing, are more complex than are sometimes
imagined and may repay much closer examination.
It may be a little unrealistic to view these relation-
ships in terms of one particular factor or another, in
black or white, Of course, sentiinent enters into it,
and various kinds of non-reason: but where is this
not the case? But apart from this there are several
other matters concerning trade relationships and
other economic and political factors that are relevant,
and these could vary with each case.

My own country for example imports petroleum
from, among others, certain developing countries in
West Asia, In the event of adverse price trends re-
sulting from recovery of petroleum from the deep
seabed by the developed states we would probably
give our support to appropriate measures that would
stabilize prices for our friends, even though this
might mean that we ourselves might thereby be put
to greater expense as far as this commodity was
concerned. One reason for this would be that these
countries import many commodities from us and
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this trade is an essential part of our economy. Also,
close and friendly relationships with developing coun-
tries secure mutual benefit through political initia-
tives in other spheres as well. But most importantly,
would our support for immediate seabed exploita-
tion at the sacrifice of our political allies really help
to make more readily available, or more cheaply,
the minerals we may require? We believe on the
basis of past experience, for example in the case of
petroleum, that it would be naive and unrealistic to
expect this. If cheaper methods for producing pe-
troleum are found, we may rest assured that some
equalizing factor will come along to ensure that the
price stays where it most suits those whose money
is invested in the oiI industry. And this is under-
standable too.

Of the few avowedly political groups, the two best
known are the non-aligned group with members
drawn for the most part from the developing coun-
tries, and the Socialist group which consists mainly
of states from Eastern Europe. The latter, at least
to the outside world, has been able to maintain a
high degree of cohesion, while the former has rarely
met in connection with the law of the sea.

Group decisions are generally not binding on in-
dividual members who, on matters af high policy,
are free to take their own particular positions based
on national interest. However, there is often consid-
erable pressure maintained for loyalty to group de-
cisions, In general, a group tends ta be dominated by
the relatively economically powerful states within
its ranks, and there is often rivalry between two or
more states for a kind of leadership within the group.
Small states generally find it necessary, much against
their will, to maintain close relationships with one
or other influential state within the group.

A factor to be reckoned with is that powerful
countries with major foreign policy objectives fre-
quently try to take advantage of the divisive trends
which never fai1 to make themselves felt in the ranks

of developing countries. Exploitation. of these divisive
trends has quite frequentIy been observed in negotia-
tions concerning the law of the sea, with the effect
of rendering even more complex an already tangled
situation.

There are, of course, other attitudes that will influ-
ence the developing countries in approaching issues
of the law of the sea. But all may be viewed as as-
pects or functions of nationalism and national self-
interes t.

Thus, in dealing with issues of the law of the sea, a
developing state will tend to be infiuenced by its
camrrritment to a particular ideology or social or eco-
nomic system. For example, whether a state in the

national sphere is committed to the protection and
promotion of private enterprise or, arr the other hand,
ta state ownership of the means of production, may
be expected to have an effect on its initiatives, and
the kind of institutional and operational arrange-
ments for exploitation of the seas and the seabed
which will receive its support. This does not mean,
unfortunately, that socialism at home automatically
means friends fram the Socialist countries have yet
to clarify their views on the equitable sharing of
benefits from the seabed, and have until naw shown a
marked reluctance to consider any payments in re-
spect of seabed exploitation for community sharing
an the ground that it is not they who are responsible
for the plight af the developing countries,

Another attitude of the developing countries that
will have an effect on decisions on the law of the
sea is fear for their security. Convinced that to safe-
guard their fragile economies they must remain se-
cure from being drawn into military conflicts as
combatants, or even by virtue of their geographical
situation in or near an area of confiict, most develop-
ing countries tend to favor extremes when it comes to
proposals for the peaceful use of ocean space. The
creation of "nuclear free zones" or "peace zones"
in and around adjacent marine areas might be ex-
pected to receive the unqualified support of the ma-
jority of developing countries, as has already been
demonstrated in Generai Assembly resolution 2832
 XXVI!, Declaration of the Indian Ocean as a
Zone of Peace.

The policy of most developing countries directed
at ensuring the speedy emancipation of all countries
from colonial rule will also be a factor of some
importance. In line with their efforts to camirat ca-
lonialisrn in every sphere and to reduce and ulti-
mately eliminate foreign domination over territories
and peoples, the developing countries may insist that
the principle of exclusive resource jurisdiction over
adjacent marine areas should not apply to territories
under colonial rule, or should apply under prescribed
conditions which ensure that the resources of these

areas become available exclusiveIy to the subject
peoples concerned.

The point has frequently been made in recent
negotiations that isoIated islands under colonial domi-
nation, frequently uninhabited and many thousands
of miles from an administering metropolitan power,
should nat be recognized as entitled to any zone of
exclusive resource jurisdiction. Similar views may be
advanced regarding continental areas under colonial
rule. A formula which would ensure that the pro-
ceeds of exploitation of these marine areas would
be channelled to the benefit of any subject peoples
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has yet to be developed. Up to the present time the
colonial powers have treated this issue with scant
interest. It is possible that they feel secure in the
thought that this is yet another result of unbridled
enthusiasm and idealism on the part of some devel-
oping countries that will eventually disappear when
confronted with the realities of economic power; that
no formal proposal, giving practical expression to
the idea, has as yet been made; and that in any
event the whole concept of zones of exclusive re-
source jurisdiction has yet to be adopted,

Finally, many developing countries have given
and will give their support to the principle of democ-
ratization of processes in the international sphere.
It would be dH5cult in the future to convince the

majority of developing countries that the rules of
the law of the sea are capable of settlement without
the full participation of all states; and that any system
other than the "one-state-one-vote" principle should
be applied in the decisions of any organization deal-
ing with the sea, From new bodies dealing with the
international aspects of fishery management and
conservation, to the organs administering the explora-
tion and exploitation of the seabed beyond national
jurisdiction, the idea of weighted voting and the veto
in any form are likely to be opposed consistently and
successfully. It is realized that these devices are the
very ones likely to secure the unreserved participa-
tion of the devdaped countries possessing the tech-
nology and other resources necessary for the strength-
ening of such organizations. Some thought has
therefore to be given to alternative mechanisms
which, while oHering adequate guarantees against
undue burdens being placed upon the developed
countries, will not confer on them positions of pre-
eminence.

The phenomenally accelerated pace of the ad-
vancement of technology, and the widening of what
has been called the "technological gap" are matters
that have had and will continue to have a profound
effect on the developing countries' approach to issues
of the law of the sea. Together with the emergence
of more than 40 countries since 1958, and relatively
poor participation in the Geneva Conventions, it is
the inexorable march of technology that has given
rise to the demand for what amounts to a total review
of the law of the sea. This may not have been what
was contemplated by Resolution 2750 by which the
General Assembly decided to convene a Conference
on the Law of the Sea; but one has only to look
at the List of Subjects and Issues proposed by a
large number of developing states to be convinced
of the scope of the present undertaking. Failure to
arrest the widening of the technological gap has

renewed in the developing countries the realization of
their own inadequacy to assess situations and formu-
late policies on a level comparable with that of tbe
technologically-advanced countries. A concomitant
of this realization is the desire among many develop-
ing countries to slow progress on formulation of the
law of the sea, perhaps in the hope that in time�
perhaps next year, or the year after � the decision-
makers in these countries would be better equipped
to elaborate policies which correspond more directly
and constructively to their needs. In its crudest form
this may appear in the guise of tactical initiatives
in the course of ttegotiations, leading to protracted
arguments on procedural or peripheral issues that
have the effect of halting or slowing down tmy work
on the substance of the rules to be discussed.

The sad truth seems to be that for most of us, a
year or two is not going to make the slightest
difference to our state of preparedness to meet the
teclmologically-advanced countries on their own
terms. We may as well join issue now as later. But this
feeling of diffidence on the part of the developing
countries, compounded by a lack of understandiag of
and sympathy for the problem on the part of the
developed countries, may weH affect the timing of
the Third Conference on the Law of the Sea.

I would like now to deal with two instances of
mitiatives by developing countries directly related to
the accelerated pace of technological development in
the industrialized countries. The first is the so-called

"moratorium" resolution of the General Assembly
in 1969; the second, denunciation by the Republic
of Senegal of two of the 1958 Geneva Conventions.

THE "MORATORIUM" RESOLUTION  GEN-
ERAL ASSEMBLY RESOLUTION 2574D!

In 1969, at the initiative of the developing coun-
tries, the General Assembly of the United Nations
adopted Resolution 2574D which declared that:

"... pending the establishment of tan] in-
ternational regime:
 a! States and persons, physical ar juridica1,
are bound to refrain from all activities of ex-

ploitation of the resources of the area af the
sea-bed and ocean floor, and the sub-soil thereof,
beyond the limits of national jurisdiction;
 b! no claim to any part of that area or its
resources shall be recognised,"

This was an expression of the concern of the devel-
oping countries that the technological1y-advanced
countries with a monopoiy of seabed technology
would proceed to exploit the wealth of the seabed
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beyond national jurisdiction in a manner inconsist-
ent with the future international regime, which was
conceived of as providing for the equitable sharing
af benefits from the seabed among all countries
taking into particular consideration the interests and
needs of the developing countries. The establishment
of a kind of interim regime through repeated action
by the handful of countries who alone could exploit
the seabed could, it was felt, adversely acct the
establishment of a regime on rational and equitable
lines.

This sa-cafied moratorium resolution was criticized
on a variety of grounds; for example, its vagueness
in referring to "the limits of national jurisdiction"
without being more specific; the possibility that it
might encourage extravagant claims to national
jurisdiction in the intervening period; that in the
absence of any guarantee of early agreement on a
regime, the resolution could have the effect of retard-
ing industrial development and scientific progress;
that it was only an expression of a hope or expecta-
tion or recommendation on the part of some states,
albeit a majority, and therefore had no binding legal
force. My country co-sponsored the resolution and
has no regrets or doubts about its significance. In
our view, it was a solemn expression of the opinion
held by a substantial majority of the members of
the United Nations that there existed a moral obliga-
tion on all countries, developed and developing, to
cooperate with one another to achieve a rational and

equitable regime far the seabed, and not to take any
action in the interim period which would have the
effect of prejudicing that endeavor. Apart from this,
my delegation felt that it could be of real practical
assistance both in preventing the problems that
might attend premature exploitation and in building
up pressure for early agreement on an international
regime.

We saw it as addressed primarily ta the private
sector in the developed countries who would thus be
placed on notice that the rules of exploitation af the
deep seabed had not yet been worked aut, The pri-
vate investor, being well-knawn to be a prudent and
cautious individual, with plenty of alternative and
lucrative investments on dry land as it were, might
be sIow thereafter to invest in ventures operating on
the deep ocean floor while the law remained in a
state of flux.

Industrial experiment and prospecting for the
recovery of hard minerals from the deep ocean floor
continued, and in 1971 a United States firm an-
nounced that it was operating a pilot plant which
successfully converted nodules into commercially
saleable metals with acceptable efficiency. It also an-

nounced that it was prepared to file an immediate
claim on the minerals in a specific mid-Pacific mine
site. A total of some 19 organizations in five nations
were reported last year to be actively engaged in the
development of technology associated with the re-
covery and processing of deep ocean ores.

On November 2, 1971, U.S. Senator Lee Metcalf
of Montana introduced a Bill~. 2801 � to provide
the United States Secretary of the Interior with au-
thority to promote the conservation and orderly
development of the hard mineral resources of the
deep seabed, pending adoption of an international
regime therefore. The Bill, which provides for the
issue of licenses by the Secretary of the Interior,
recognizes rights "which shaH be exclusive as against
all persons subject to the jurisdiction of the United
States or of any reciprocating State, to develop the
block designated in such license,..." At the Spring
Session of the Preparatory Committee for the Con-
ference on the Law of the Sea the representative of
Chile, supported by several other representatives
from developing countries, pointed aut that if such
provisions became law, they would encourage in-
dustrial exploitation inconsistent with the General
Assembly's declaration in Resolution 2574D with-
out regard ta the current effort within and outside
the Committee to set up an equitable regime for the
seabed.

In an interview given by Senator Metcalf and
quoted in the Mining Congress Journrrf of January
1972, the Senator is reported to have said:

There has been no production beyond 200
meters an the U.S. continental margin, largely
because of the condition the President inad-
vertently attached to such mineral development.
He said that the right of U.S, leases would be
subject to a regime to be agreed upon. That
condition was just tao much of a risk for the
industry to take. I am hopeful that, in light of
international development, the "subject-to" con-
dition wiII be lifted so that necessary develop-
ment can take place.

It seems to us that the President's "subject-to" con-
dition had correctly refkcted the feelings of the
majority of states, as expressed in the sa caIled
moratorium resolution, and, indeed, in several para-
graphs, notably paragraphs 3, 4 and 9 of the Declara-
tion of Principles adopted without dissent by the
General Assembly at its XXVth Anniversary Session
 Resolution 2749! .

Referring to the "so-caHed moratorium resolu-
tion," Senator Metcalf in his interview characterized
it as "a mere paper majority motivated by a poiicy
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of confrontation on the part of its sponsors and as
such... no more than a weak recommendation

without binding force of law." Without taking issue
on the questions this statement undoubtedly raises,
it is obvious that ia a "confrontation" of any kind,
it is dificult, if not impossible to say who is con-
fronting whom. It is clear that if the Bill becomes
law and widespread industrial exploitation of the
deep seabed occurs leading to the establishment of an
"interim regime," this could not but have the eRect
of rendering even more complex the negotiatioas at
the forthcoming Conference on the Law of the Sea
at all levels and on all subjects aad issues,

DENUNCIATION OF TREATIES BASED
ESSENTIALLY ON TECHNOLOGY

Some developing countries, parties to one or more
of the four 1958 Geneva Conventions, have found
that the restraints placed upon them by their provi-
sions have reached a point at which their economic
development is placed ia jeopardy. As is well
known, all four of the Geneva Conventions contain
provisions for revision, but do not provide specif-
ically for denunciation. The Republic of Senegal,
however, claimed a right of denunciation under gen-
eral international law. At the Spring Session of the
Preparatory Committee in 1972 the representative of
Senegal indicated that:  I ! his Government had the
right to denounce the Convention oa the Territorial
Sea and the Contiguous Zone and the Conventioa on
Fishing and Co~servation of the Living Resources of
the High Seas despite the lack of specific provision
for denunciation ia those Conventions; and �! that
the Secretary-General of the United Nations as de-
pository of the Conventions was obliged to register
his Government's denunciation. Senegal argued that
in recent times ships of "rich aad powerful industrial-
ised States" had begun to deplete the fishing re-
sources oR the coast of Senegal. "While its activities
enrich foreigners, they impoverish the Senegalese by
destroying local resources." For a long time Senegal
had hoped that an international agreement would be
concluded which would ensure the necessary pro-
tection of coastal states aad guarantee the preserva-
tion of their fisheries. This had not taken place and
denunciation was the only remedy open to Senegal
under customary international faw,

Article 56 of the Vienna Convention on the Law
of Treaties states that a treaty which contams no
provision regardiag denunciatioa is not subject to
denunciation unless:  I! it is established that the
parties intended to admit the possibility of denuncia-
tion; or �! the right of denunciation may be im-

plied by the nature of the treaty. It goes on to require
that a party gives not less than 12 months' notice of
its intention to denounce. The situation created by
Senegal's deauaciatioa is one which should be of
particular significance to the developing countries.
This is a case where a developing country has felt
the direct impact of the widening of the technological
gap. Treaties between a technologically-advanced
country aad a technologically less-developed country
which contain balances aad safeguards which appear
reasonable and equitable in the light of contemporary
technology, may soon lose that character as technol-
ogy in the advanced country proceeds at an accel-
erated pace aad the teclmological gap between it
and its treaty partner continues to widen. It would
seem to be unreasonable aad unjust in such circum-
stances to hold the less-developed country to the let-
ter of its treaty obligations and deny it the power to
denouace. It would seem that where such treaties

are concerned, i.e, treaties founded on contemporary
technology, the developing countries might well seek
recogaitioa of the principle that a right of denun-
ciation must ia all cases be implied if the treaty
itself does not expressly contemplate such action.

Alternatively, relief would have to be sought in
application of the doctrine of rebus sic stantibus, on
the ground that contemporary technological capa-
bility always forms part of the essential basis of the
consent of the parties to be bound by such treaties.

As to the general question of the effect on the
1958 Conventions of the emergence of new treaties
dealing with the same subject matter, ao body of
opinion has crystallized among the developing coun-
tries. Som~d particularly those not parties to
the 1958 Conventions � seem content to play down
the issue as one that can readily be settled by the ap-
plication of existing treaty law principles. Apart from
the obvious untidiness of this approach, it assumes
to aa uawarraated extent the clarity of existing pro-
visions of treaty law as reflected, for example, in
the Vienna Convention on the Law of Treaties.

It is aot always possible or useful to relate each
problem to which I have referred to a specific issue
of the law of the sea and speculate on how it would
aRect decisions on it. The problems of the developing
countries compound one another and will aRect is-
sues of the law of the sea in greater or lesser degree
by themselves or m combination. I would like in
conclusion to review briefly some of the main issues
of the law of the sea aad against the background
of our earlier discussion make some suggestions as
to the positions the developing countries might be
expected to take in regard to them.
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SOME MAIN ISSUES AND THE POSITIONS OF
DEVELOPING COUNTRIES

OuTER LIMT oF THE TERRIToRIAL SeA

As is well known, the two previous international
conferences sponsored by the United Nations in 1958
and 1960 failed to reach agreement on the maximum
breadth of the territorial sca. It always seems as
though the issue of the breadth of the territorial sea
inevitably came to be linked in the discussion with
the issue of exclusive or preferential fishery rights,
giving rise to such proposals as the six-mile terri-
torial sea plus six-mile fishery zone. The trend
among the developing countries is to treat the issue
of territorial limits separately from that of resource
jurisdiction which, for thetn, is all important. It is
widely believed that there is currently no interna-
tionally accepted maximum limit of the breadth of
a state's temtorial sea, and that each state retains the
right ta declare such limit unilaterally. However, it
cannot be denied that there is an international trend
toward acceptance af 12 miles as the maximum
breadth of the territorial sea, as shown by the fact
that more than some 45 countries claim 12-mile
territorial seas. Many more claim broader territorial
areas. It is 'likely that the developing countries would
accept the outer limit of 12 miles for the territorial
sea, provided the separate question of adequate ex-
clusive resource jurisdiction is satisfactorily deter-
mined. Consequently, it is likely that the developing
countries will not wish ta agree on the maximum
breadth of the territorial sea until after the limits of
resource jurisdiction have been agreed.

PRQPosED REcoGNITIoN oF ZoNEs QF ExcLuslvE
ResoURce JuRrsotcTIGN

At the present time a coastal state's claim to ex-
clusive resource jurisdiction beyond its territorial sea
is not universally acknowledged, Beyond the terri-
torial sea of a coastal state Iie the "high seas," which
are in the words of Article 2 of the Convention on
the High Seas "open to all nations" and no state may
validly purport to subject any part of them to its
sovereignty. Article 2 further states that the "Free-
dom" of the high seas comprises, inter alia, �! free-
dom of navigation; �! freedom of fishing; �!
freedom to lay submarine cables and pipe-lines; and
�! freedom ta Qy over the high seas. Other freedoms
are contemplated by the Article, but not specified.
The developing countries have taken the view that
the "freedom" aspect of the high seas confers an
undue advantage on states with the technological
and financial capacity to exploit that "freedom."

Consequently there has developed a trend toward
the assertion af a coastal state's right to declare a
zone of exclusive resource jurisdiction beyond its
territorial sea. The resources of that zone would be
reserved exclusively to the coastal state which would
also be empowered to prohibit or control access to
that zone by others.

For example, a state might claim in addition to a
12-mile territorial sea, the exclusive right to exploit
the resources, living or non-living  i.e. minerals!, up
to a distance of, say, 200 miles fram its coast. Having
done so, if it does not have the technological capacity
for direct exploitation, it may employ contractors,
enter into joint ventures with foreign states or enti-
ties or make other bilateral arrangements for ex-
ploitation of its exclusive zone, It would also assume
the power to regulate resource exploitation activities
and take conservation measures within that zone, as
well as the right to assume jurisdiction over ofFenders
for the purpose of punishing contravention af its
rules.

The principal areas in which such a xone is con-
templated are  a! adjacent waters  fisheries! and
 b! adjacent under-sea areas  ofFshore mineral re-
sources!.

Adjacent 8'aters  Fisheries!

The developing countries may be expected to sup-
port the right of a coastal state to claim exclusive
jurisdiction over an area beyond its territorial sea
for fishery and fishery conservation purposes. The
outer limit of this area might be measured from the
baseline from which the territorial sea is measured,
but its maximum breadth remains to be determined.
A figure of 200 miles has been Inentioned in this
connection. Any historic rights of neighboring states
to fish within the exclusive zone of a coastal state
should, it is felt, be safeguarded. The basis of such
rights is not merely prescription, but the immemorial
economic dependence of a substantial part of the
population of the neighboring state upon fishing in
such a zone.

Adjacent Under-sea Areas  Onshore Mineral Re-
sources!

The developing countries may be expected to sup-
port the right of a coastal state to claitn exclusive
jurisdiction over an adequate area of the seabed and
sub-soil adjacent to its territory beyond the limit of
its territorial sea for the purpose of exploration and
exploitation of their resources. As is well known,
there are several competing methods that might be
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used to measure such a zone. For many countries,
particularly those who are parties to the Convention
on the Continental Shelf, the limit will be the 200-
meter isobath or a greater depth which admits of
exploitation. Among the developing countries there
is, however, a growing trend toward acceptance of a
straight distance limit based roughly on the widest
shelf at 200 Ineters. A figure of 200 miles has been
mentioned in this connection.

AREAS BEYOND NATIONAL JURISDICTION  A! WA-
TERS  FISHERIES!

As far as management of fisheries beyond national
jurisdiction is concerned, current trends among de-
veloping countries would seem to favor regional ar-
rangements providing for institutions empowered to
allocate the catch and establish conservation rules

based on scientific criteria. It has been suggested by
some that ideally, membership of such organizations
might be hmited to states of the region concerned.
However, if membership is open to all states which
fish in the area, then measures should be taken to
ensure that such organizations are not dominated by
the major fishing powers. It is also urged that in
such areas beyond national jurisdiction, coastal states
that are developing countries and are unable to main-
tain distant-water fishing fleets should be given
special privileges.

AREAS BEYOND NATIONAL JURISDICTION  B! SEABED
AND OCEAN FLOOR

The basic principles governing the seabed beyond
national jurisdiction were incorporated in Resolution
2749, adopted by the General Assembly without a
dissenting vote, at its XXVth Anniversary Session.
The developing countries may be expected to press
for an international agreement which would give
effect to the terms of that resolution. The interna-

tional agreeinent should be open to all states and
should be subscribed by a substantial number of
states before it enters into force. The agreement
should establish international machinery with juris-
diction adequate to give effect to the Convention.
The machinery should have comprehensive powers,
including the power �  a! to explore and exploit
the international seabed on its own, or in partnership
or joint ventures with consortia of countries or cor-
porations;  b! to license exploitation by others;  c!
to ensure the equitable sharing of all benefits de-
rived from the seabed among countries on the basis
of economic need;  d! to minunize any adverse eco-
nomic effects caused by the fluctuation of prices of

raw materials resulting from the exploitation and
marketing of minerals extracted from the interna-
tional area of the seabed and ocean floor;  e! to
promote scientific and technical training of person-
nel from developing countries; and  f! to promote
the rapid transfer of teclmology to the developing
countries,

The structure of the machinery might comprise the
following elements:  a! a plenary organ of the entire
membership;  b! an executive council of limited
composition based on equitable geographical repre-
sentation and perhaps on political alignments and
degree of technological advancement;  c! a tribunal
with jurisdiction  whether or not compulsory is yet to
be determined! over legal disputes arising out of
the agreement; and  d! a Secretariat.

The principle of one-state-one-vote should apply
to all decisions and there should be no system of
weighted voting or veto,

The machinery should, as far as possible in its
day-to-day operations, be guided only by essential
scientific, technological, economic and financial cri-
teria adopted in advance by the plenary organ. Con-
siderations of efficiency and sound business aimed at
the greatest financial return  for distribution among
developing countries! ought to be decisive in op-
erational matters.

Most controversial of the powers of the interna-
tional machinery has been its power to explore and
exploit the international seabed on its own. It has
been suggested, for example, that the machinery
would be unable to secure the funds, equipment and
technology, including expertise, necessary to carry
out exploitation of the areas placed under its juris-
diction; that none of the technologically-advanced
countries from whose private sector these resources
would have to be drawn, would be able or willing to
transfer them to the organization; that the record
of operational efficiency of such international or-
ganizations is not such as to inspire confidence in
the success of a giant venture of this kind; that the
organization would compete with national industry,
and in doing so enjoy unfair advantages in such
matters as the allocation of blocks for exploitation,
access to industrial information etc.; that the inter-
ests of the smaller developing countries would be
better served by a system of licensing whereby they
could individually contract for exploitation of areas
allocated to them. Thus far, none of the arguments
Inade with a view to withholding this power from the
organization have proved convincing to the develop-
ing countries. They point out, in the first place, that
conferment of this power is Inost logical in relation
to an organization acting on behalf of all states as
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trustee for an area that is the common heritage of
mankind; that the power to exploit would not be
exercised initially, and would be exercised at all only
if and when the management were to decide that such
exploitation was technologically, financially and from
a business point of view a sound proposition; that
exploitation by the organization would exist side by
side with the licensing system.

Another power which the developing countries
feel should be conferred on the machinery that is
likely to cause controversy is that of taking action
to minimize adverse economic effects caused by the
fiuctuation of prices of raw materials resulting from
the exploitation and marketing of minerals extracted
from the international area of the seabed, It may be
noted in this connection that to give the organization
a role to pIay in minimizing such adverse economic
effects does not necessarily mean that it should it-
self undertake action alone, It might, on the con-
trary, seek to achieve these results through collabo-
ration with existing arrangements and organizations
already active in this field so as to take advantage
of their experience and technical expertise.

Some developing countries consider that the only
certain way to avoid price fiuctuation would be to
insist that all expIoitation of the international seabed
be conducted by the organization itself in joint ven-
tures with states or other entities, where the organ-
ization would have control and the terms of each

transaction would be separately negotiated and
agreed.

PREsERvATIQN oF THE MARINE ENVIRoNLIBNT

The preservation of the hutuan environment  in-
cluding the marine environment! from further degra-
dation is a problem that has been brought before the
international community by the highly industrialized
developed countries. The developing countries regard
it as a problem for which those very countries,
through conunercial expediency and industrial ne-
glect, are largely responsible, and which affects the
highly industrialized areas far more than those of
most developing countries. While the developed
countries are striving to secure international accept-
ance of rules and standards to combat the menace

of pollution, the developing countries may be ex-
pected to be more concerned to prevent any unwar-
ranted increase they may cause in their industrial
investment and which may even impede their pro-
grams of industrialization. In general, the developing
countries' position on these issues might be based
on the following:

 I! Degradation of the human environment is a

"social cost" for which the industrialized developed
countries are mainly responsible and the burden of
which must be borne principally by them. The de-
veloping countries may not be able to prevent this
expense being added to the cost of a finished prod-
uct which they would have to buy from the developed
country. The developing countries may contribute to
global environmental protection measures to the
extent permitted or required by their own economic
development plans.

�! An environment relatively free af pollution
is a natural resource which a developing country
may exploit, e.g. through offering conditions for in-
dustrial investment that impose relatively liberal
environmental protection rules and standards and,
therefore, offer the investor substantial financial ad-
vantages.

�! Problems of pollution of the environment, in-
cluding the marine environment, are inter-related.
Piecemeal measures for pollution control  e.g. the
regulation of ocean dumping on a regional basis!
should be approached with caution unless satisfac-
tory international controls that safeguard the inter-
ests of coastal states, and especially developing
coastal states, can be worked out.

SPECIAL RIGHTS OF COASTAL STATES

Developing countries generally support the posi-
tion that coastal states have a special interest in
safeguarding the waters and submarine areas adjacent
to their coasts, as weIl as in the resources of those
areas. As this special interest entails special responsi-
bilities, coastal states have special rights as well in
relation to those areas and their resources. In par-
ticular, developing states may be expected to seek
recognition of the right of a coastal state to take
such measures as may be necessary to prevent, miti-
gate or eliminate grave or imminent danger to its
coastline or related interests from pollution or from
other hazardous effects resulting from or caused by
any activities in the area.

SCIENTIFIC RESEARCH IN THE OCEANS

The developed countries, notably the Soviet Union
and the United States, have argued repeatedly that
scientific research  as opposed to "industrial re-
search," i.e. research or prospecting with a view to
industrial exploitation! should be "free" and unre-
stricted. On the other hand, the developing countries
have urged that:

 I! All research should be subject to certain
rules, e.g. rules that would safeguard the security of
coastal states, prevent pollution, etc.
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�! It is dificult to distinguish between "scien-
tific research" and "industrial research," but an at-
tempt may be made to do so on some satisfactory
basis at the Conference with a view to imposing spe-
cific restrictions on "industrial" research or "pros-
pecttng.

�! Where scientific research takes place in the
vicinity of a developing coastal state the latter should
be permitted to participate in that research and
should be kept fully informed of all scientific find-
lIlgS.

TRANsFER oF MARINE TEcHNQLoGY To THE DEvEL-
OPING COUNTRIES

All developing countries have pointed out that full
and free access to marine technology must be avail-
able to them if they are to derive substantial benefits
from the rights that are sought to be given to them
in the marine environment. Consequently, they may
be expected to urge that in any future international
arrangements governing the Law of the Sea, provi-
sion should be made in as explicit terms as possible
for the rapid transfer of all types of marine technol-
ogy and scientific data from the developed to the
developing countries.

CONCLUSION

The central and all-pervasive struggle of the de-
veloping countries is to bring the quality of life of
their people even to a minimal standard. They have
faced the bitter truth that they lack one or both of
two essential elements necessary to achieve that goal:
natural resources and technology. The developing
countries won a significant victory in 1970 with the
adoption of the Declaration of Principles Governing
the Sea-bed and the Ocean Floor and the Sub-soil

thereof Beyond the Limits of National Jurisdiction
which declared that area and its resources to be the

common heritage of mankind, But all the natural
resources in the world are useless without the tech-

nolagy that will enable their exploitation with ac-
ceptable efficiency.

Heirs now to a fortune that they lack the means
to claim, dismayed by the widening gap af technologi-
cal competence, the developing countries are deter-
mined to safeguard their hard-won rights to a portion
of the world's wealth. If they cannot benefit from
their share now, then they want to save it until they
possess the technological capacity to do so, They
do not want to lose their inheritance in the meantime
to those who have the means to harvest these riches

immediately. They do not see the need for it to go
toward the maintenance of standards of living in
other parts of the world which far exceed their own.
They do not want to have urged upon them, time
and time again, the inadequacies of their social, eco-
nomic and administrative systems, and how much
better they aII would be if they were to choose this
political allegiance or that economic or social system.

There is no government among us so cynical and
so corrupt that it does not strive genuinely, but
within the limits imposed by history and social forces,
to achieve the best for its people. Negotiators on
the law of the sea, whether from the developed or
the developing countries, will be doing just that in
the months ahead. The efforts to reconcile the de-
mands of the developed with those of the developing
countries, and individual or group interests with
those of the community, will take all the statesman-
ship of which our representatives are capable. Noth-
ing wilI be achieved by treating the developing
countries as incompetent, feckless eternal mendicants;
as little will be achieved by treating the developed
countries as power-hungry imperialists whose every
action must arouse suspician. For let us make no
mistake, the one group can no longer ignore the
other, and it will take both to make the system � any
system � work. It is only through goodwill and pa-
tience on both sides and a genuine understanding
of each other's problems that we can hope to suc-
ceed.
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Remarks

Maureen Franssen, Seri pps Institution of Oceanography, La Jolla, California

Today, looking around, I am very happy to see
that there are many scholars from the developing
countries participating at this conference. On this
day it is very appropriate that so many members of
the developing countries are playing a leading role,
and many of the participants, as we shall be witness-
ing, are not going to be just listless observers, but
are going to be active participants.

At the 1958 Geneva Conference on the Law' of

the Sea, one notes extreme caution on the part of
many delegates of the newly-independent countries,
who were at that time wary of just blindly following
the lead of their former colonial rulers. Even in

1958, while several delegates challenged the law
of the sea, especially the limits of the temtorial seas
as laid down by the maritime powers and former
colonial rulers, there were some delegates who were
undecided, since their countries had just regained
their independence.

At that time a few of these had, with mixed feel-
ings, gone along with the "law" as then laid down,
and understood by the maritime powers, but many
of the newly-independent and developing countries
had refused to sign and ratify the four Geneva Con-
ventions on the freedom of the law of the sea. Some

had signed and ratified one or two of the Conven-
tions but not all four. Moreover, at this confer-
ence in 1958, if one were to count the number of
countries represented, there were only about five
African nations. Yet at this conference and the con-

ference which followed in 1960, conventions were
passed, signed and ratified by a few nations as com-
pared with the large number of countries in the
family of nations today.

The conventions and customs accepted as inter-
national law by some nations, mainly developed
countries, have been rejected or only partially ac-
cepted by many from the developing countries. So
to speak of the law of the sea as the law presently
stands, while in a state of flux, would be highly un-
realistic. One has to take into account the rapid
changes that have taken place in the family of na-
tions since the two Geneva Conferences ou the
Law of the Sea.
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In the past, as I mentioned earlier, the law of the
sea has been primarily dictated and laid down by
the maritime powers. As students of international
law would know all too well, in the late 15th Cen-
tury, the Pope had divided the oceans between
Spain and Portugal. In response to this, there were
some countries who wanted freedom of trade. Hol-
land was one of these countries. So it was the Dutch

scholar, Grotius, the father of international law, who
developed the concept of the Mare Liberurn, the
freedom of the seas. This was followed by Britain,
and since then the maritime powers have laid down
the law of the sea.

But after the Second World War, a new pattern
emerged as one after another of the former colonies
regained its independence and took its rightful place
in the world. These developing countries, from Asia,
Africa and Latin America, also want what the mari-
time nations have wanted, but this time they have
their own views and desires to fit the needs of the

developing world. They are not prepared to just
accept what the maritime powers have laid down,

The developing countries are most interested in
receiving a fair share of the ocean resources. The
oceans have gradually become an arena for eco-
nomic rivalry as nations develop the technological
means for exploiting the oceans and seabeds, Nat-
urally, at this stage, whrn the developing countries
are not at a par with the technologically advanced
nations, they fear that once more the rich and tech-
nologically developed countries, possessing the valu-
able know-how, will be able to explore and exploit
the oceans' resources before they can get into the
act.

In terms of minerals, only a very few who possess
technology and capital to exploit offshore oil, and
only the largest multinational corporations, can ex-
ploit the manganese nodules on the seabeds. So the
developing countries, who do not have this, feel left
out. Although some developing countries may con-
trol up to 200 nautical miles from shore, they do
not want to have just royalties and taxes, What many
developing countries want is to have a full and equal
partnership with the developed maritime nations in
exploring and exploiting these resources. One can
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see this view expressed very clearly at the UNCTAD
and the OPEC conferences, where the developing
countries have been demanding full participation; for
the only way to bridge the technological gap between
the "haves" and the "have-nots" is for the "have-
nots" to meaningfully and actively participate.

Now, to a lesser extent this is also perhaps true
for fisheries. Though many developing countries pres-
ently have been developing considerable fishing
fleets, most of these are still confined to their own
coastal waters. On the other hand, the maritime
powers, many of which have sophisticated, long-
distance Beets, can move from one area to another
with relative ease, and this way they are able to
exploit certain valuable stocks. So again, many de-
veloping countries fear that these maritime powers
will over-fish or deplete valuable resources in what
the former consider their coastal waters at the ex-

pense of the developing countries.
These fears of the developing countries are not all

ill-founded, as some may think. There exist many
genuine fears of being once again trampled and trod
on as in the past, when their land resources had been
exploited. Many fisheries scientists probably may aot
agree with the policy-makers in the developing coun-
tries on the management of living resources ia the
seas, but with a background of colonial exploitation,
this is the type of reaction they may come across.

Again, the developing countries want a fair share
in the catch, so it is therefore not so much for the
sake of conservation that many developing countries
want to extend their maritime zones, or zones of
maritime sovereignty, whichever terra you would
like to use.

Now getting back to the theme, what are the posi-
tive needs and interests of developing countries?
What do the developing countries really want?

There is no unanimity among developing countries
on all the issues, and one can ask why not? Well,
there are difIereaces among the developing coun-
tries just as there are among the developed coun-
tries. The term "developing" itself is a misnomer, if
it implies that all developing countries are at the
same stage and level of growth. For example, there
are the most, the mecum, the less and the least-
developing countries, using economic terms.

Again, as has been explained, some are land-
locked, some shelf-locked, some have extensive con-
tinental shelves, some possess rich fisheries resources,
others rich mineral deposits, while some have neither.
And this can go on and on,

However, what all developing countries would
like is a larger share of the oceans' resources. The
developed countries often want, aad speak of, "free-
dom of the high seas," But what does this freedom
mean if the developing countries can not actually
participate actively because of lack of capital, tech-
nology and' trained manpower? It is just like the
lofty phrase often used that "all are born equal."
But are all born equal? There are some parts
of this phrase which I do agree with, but I don' t
agree with all of it, because not all are born equal.
There are those who are born in rich hospitals, while
others are born in mud huts. How are all born equal
when some have been maimed; some born bDnd, while
others can see? Opportuaities, too, are aot equal.

Again the question: what do developing countries
want? Some want extensive maritime zones to pro-
tect the resources within those zones for the eco-

nomic development of their countries. Others want
to see a narrow maritime zone and the areas beyond
national sovereignty to be controlled by an interna-
tional orgaaization. The latter then would control
the exploration aad exploitatioa of resources, and
through their votiag power, the developiag countries
would play a significan role in exploiting oae of
man's last frontiers on earth, as yet largely untapped.

Whatever the outcome of the forthcoining Law of
the Sea Conference, whether it be held in 1973 or
later, the need for international cooperation is very
apparent. No single nation can unilaterally manage
the living resources of the ocean, Unrestricted min-
eral exploitation may have negative effects on the
trade balances of the developing countries, Trans-
portation and overfiight should be regulated on an
international scale.

Lastly, as one is aware from the Stockholm Con-
ference, marine pollution can only be monitored and
possibly managed only through international coop-
eration.
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The General Needs and Interests of Developing States

Jorge A. Vargas, National Council for Science and Technology, Mexico City

My remarks are going to be brief, and much more
modest than the general title; "The General Needs
and Interests of the Developing States." I am going
to refer particularly to the needs and interests of de-
veloping states in Latin America, having divided this
presentation into two diff'erent parts: the first part is
a general introduction, and the second one a more
detailed analysis of certain needs and interests in
Latin America.

In a most general statement, I think that the needs
and interests of the countries in Latin America could

be considered in harmony with the general philos-
ophy of "participation and development." Latin
America, in this respect, has been a leading force
particularly concerning law of the sea matters. Many
notions, many concepts included in present contem-
porary international law of the sea, I think, have an
origin in Latin American sources, such as the notion
of the epi-continental sea, the preferential rights of
the coastal states, the 200 miles, and, more recently,
the concept of the "Patrimonial Sea."

Also, I would like to recall that the notion of the
continental shelf, the 200-meter depth, was of5cially
adopted for the first time during the Specialized
Latin American Conference held in the Dominican

Republic in 1956,
With respect to what I just called the philosophy

of participation and development, I would like to say
a few words concerning the meaning of participation
and development.

The concept of participation, I think, was already
formulated by the excellent presentation made by
Dr, Pinto, in the sense that it is a process which de-
mands a fuller participation in all the negotiating
arenas dealing with the law of the sea. All developing
countries are validly claiming to obtain a more de-
cisive and constructive participation in all decision-
making processes connected with the oceans.

It is the impression of most developing countries
that existing international law of the sea does not
respond to the needs, to the interests and to the ex-
pectations of all those emerging countries. Rather, in-
ternational law of the sea is considered to be the

product of major maritime powers jn the past. It is
regarded as the result of historical considerations
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which have been already outdated by the progress of
present science and technology.

With respect to the philosophy of development, I
could briefly trace back its major origins to several
happenings in Latin America, such as the Declara-
tion of Santiago in 1952. This eloquent document
contained what has become the flag of most develop-
ing countrim at this moment, at least within the
regional context of Latin America; namely, the pre-
occupation of the coastal state for the well-being of
its inhabitants, particularly those directly connected
with the oceans, those living on the shorelines.

This declaration also embodied the preoccupation,
the concern of the coastal state for the conservation

and proper utilization of all marine resources, in
particular the so-caHed "flow resources." So, they
have been trying to establish and formulate the
most adequate, rational policies for the optimum
utilization of these resources, avoiding all kinds of
extreme negative effects, especially in the living re-
sources, such as the anchovettas and the tuna fish.

Finally, the same document and philosophy con-
tains the reaffirmation of the sovereignty of the
coastal states over all kinds of natural resources

upon the land, in the aquatic environment, in the
seabed and ocean floor, including the continental
shelf, and in the subsoil.

Now I would like to make some remarks concern-

ing what I call a sort of a sununary of the general
needs and interests of developing countries in Latin
America. I have divided them into two large cate-
gories: on the one hand, domestic needs, and on the
other, international interests.

Domestic needs, it is my impression, is one of the
most important elements in all developing countries,
That means that emphasis should be directed to em-
brace three major areas in aH these developing
countries.

In the first place is education. Mucation should be
understood at aU levels, starting with the rather
modest education of the coastal population to learn
how to best utilize the living resources from the sea,
to the level of sophisticated scientific research con-
ducted at well-equipped laboratories.
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In most developing countries in Latin America,
which have abundant living resources, it is a well-
known fact that their inhabitants are not used to

eating seafood, so the protein is not going to the
coastal populations. Therefore, the proper education
of the coastal populations to utilize this resource di-
rectly or indirectly, by exportation or industrializa-
tion, et cetera, should be seriously undertaken.

At a higher 1evel of education, this same idea ap-
plies to the formation of scientific, technical and in-
dustrial infrastructures connected with the oceans.

Most developing countries lack the technical and
human capabilities to know and to quantify the re-
sources existing in their adjacent oceans.

In the second place, facts regarding exploration of
the oceans and coordination of marine activities
should also be the concern of all developing coun-
tries. In this respect, I think each country is in the
process of determining the national priorities regard-
ing the oceans and the marine resources; each de-
veloping country has already started an inventory of
the difTerent marine resources, in conjunction with a
study of the polluted areas in. coastal waters.

Incidentally, in Latin America, most of the popu-
lation is found along the coastline of the Latin Amer-
ican continent. Thus, because of the large concentra-
tion of human settlements along the coastlines, there
are many areas which are highly polluted. Conse-
quently, I think some of the problems connected with
marine pollution should be studied and carefully
analyzed by all the developing countries.

All aspects regarding maritime transportation
should also be considered within the transportation
and highway systems of all the difTerent countries in-
volved. I would suggest that updating the domestic
legal frameworks which regulate the oceans and ma-
rine activities should be considered as a most neces-

sary and almost imperative task.
Among developing countries, and particularly

among the developing countries in Latin America,
many of the legal provisions established in connec-
tion with the oceans to regulate and control fishing
activities, scientific investigation in the marine envir-
onment, access to ports, port authorities, et cetera,
are so old, that some at least could be considered
obsolete, Consequently, I would foresee an intense
study on the part of all these developing countries
toward updating all the legal frameworks established
with respect to the oceans. Needless to say that do-
mestic structures such as the National Council for

Science and Technology  CONACYT! in Mexico,
or the Ministries of Foreign AfTairs in other coun-
tries, as well as regional organizations such as the
OAS, ECLA, et cetera, and most of all interna-

tional organizations such as the UN, are called upon
to perform a most important task,

I would just like to mention very briefly that re-
garding regional organizations, the emphasis unfor-
tunately has not been directed towards the proper
utilization of the ocean's resources. Therefore, it is
expected that in the near future all these domestic
and transnational organizations will tend to empha-
size those functions, objectives and activities con-
nected with the ocean's wealth,

Finally, regarding the international interests, I
have divided them into three large groups, or aspects:
No. 1, solidarity, No. 2, political and economic
plurality, and No. 3, economic orientation.

Concerning solidarity, it has already been rnen-
tioned here that all the developing countries are get-
ting together and that they are forming more solid
groups which have a higher level of interaction and
a higher degree of sophistication in the use and selec-
tion of diplomatic strategies and negotiating tech-
niques. This principle of solidarity is going to con-
stitute, I believe, one of the clearest characteristics of
the international behavior of developing countries in
the forthcoming Conference on the Law of the Sea,
as well as in many other international arenas.

Concerning the political and economic plurality,
this could be easily understood if it is put in terms of
regionalization. EfTorts have been made in different
areas to identify and articulate the interests of a
group of nations which might be considered to per-
tain geographically, politically or economically to a
certain region. I think this idea applies to certain de-
veloping countries, and very definitely to certain
Latin American countries. So it may be expected to
see a proliferation of systems and sub-systems group-
ing all those states considered to have similar char-
acteristics regarding the elements that I have just
mentioned.

To be more precise, I think for instance in Latin
America, the CEP countries since 1952, or even
before that, in 1947, have been articulating certain
policies which we feel are directly connected with
the peculiar characteristics of those countries. A few
days ago a meeting was concluded in Santo Domingo,
Dominican Republic, of all the Caribbean countries.
They feel that given the peculiar characteristics of
this area, they validly claim to develop a set of rules
and legal principles applicable to this particular area.

One of the principles contained in the Declaration
of Santo Domingo, signed on June 9, 1972, was the
notion of the "Patrimonial Sea," which is becoming
a very important concept for all Latin American
countries. This notion is understood as an economic

zone; it is considered as a resource area, It might be
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Remarks

Edward A. Miles, Graduate School of international Studies, University of Denver  Colorado!
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I thought I would spend my time this morning
talking a little bit about technical assistance, but I
must confess that I do so from a certain amount of

anlBlus.

The sources of this animus are two-fold. In the

first place, last fall I had to sit through four days of
discussion in the IOC Seventh Assembly on Techni-

cal Assistance, and I think the most charitable thing
that could be said about the level of debate was

that it was ridiculous,

The second source of animus is what appears to
me to be a persistent unwillingness in certain por-
tions of the United States Government to appreciate
the significance of technical assistance in 'the Law

interpreted as a jurisdictional maritime claim by
the coastal states to embrace all existing resources up
to a maximum limit af 200 nautical miles.

However, the Patrimonial Sea should not be con-
fused with the Territorial Sea. In the Declaration of

Santo Domingo, the territorial sea was defined as
the area adjacent to the coastal state up to a limit of
12 nautical miles, and it is considered to be the ocean
area in which the coastal state exercises the totality
of the competences; it is traditionally construed as
the area upon which the coastal state exercises its
sovereignty.

Finally, I just would like to mention that given
this type of regional fragmentation, given this type
of analysis of the peculiar characteristics of the dif-
ferent areas such as the Caribbean countries, or the
CEP countries in the West Coast of South America,
I believe it would not be unthinkable to consider the

creation of a set of systematic principles to be ap-
plied in the Gulf of Mexico as a region.

Apparently, there are several factors which might
be pointing in this direction. I would like to men-
tion a few af them, such as the common utilization of
the resources in that area, especially mineral re-
sources and all the problems connected with that
when they adversely affect the marine environment;
the pattern of currents existing in that area; and the
geomorphological characteristics of the Gulf of
Mexico; which all might be suggesting the possibility
of undertaking joint studies ta cover all scientifi and
oceanographic aspects relating to the Gulf of Mexico.

Maritime transportation should also be included,

taking into account all the numerous and heavily
transited.sea lanes existing in this area, and the pos-
sible danger to the coastal states when a major catas-
trophe connected with oil pollution might develop.

Therefore, I would suggest that certain joint or
collective programs studying marine aspects of the
Gulf of Mexico, as well as considering the feasibility
of establishing a cantingency plan to cope with ad-
verse situations in the areas, might very well be a
necessity in the near future.

Finally, I would like to reaffirm what is well
known: that all developing countries have put a very
heavy emphasis in the economic elements of the
oceans. There is indeed an economic orientation. I

have already mentioned the adequate and most ra-
tional utilization of the marine resources; I have re-
ferred to economic zones or resource areas, or if you
want to put it in Latin American terms, to the Patri-
monial Sea notion. This nation, whereby the coastal
state exercises sovereignty over all existing resources
in this area, is going to constitute one of the leading
policies follawed by all developing countries in the
1973 Conference of the Law of the Sea.

One of the final resolutions approved at the Santo
Domingo Conference on the Law of the Sea, at-
tended by 15 Caribbean countries, convokes a re-
gional meeting of Latin American countries before
the U¹onvaked Law of the Sea Conference. It is

highly likely that such a regional conference might
take place in Mexico City, within the first three
months of 1973, probably during the second half of
February.
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of the Sea negotiations. I am referring here primarily
to the White House, to the Office of Management and
Budget, aad to the Congress.

If one looks at the kind of demands that have
been made by developing countries since 1967, it
seems to me that there are three substantive types.
The first is a demand for wealth, the second a de-
mand for knowledge, and the third a demand for
capabilities, although this has usually been phrased
time and again, and this morning, in terms of partici-
pation and control. But what is actually implied
when people demand participation are basically
skills.

What have been the major instruiaentalities em-
ployed in the pursuit of these demands? Again, from
my reading of the sequence of events, they have been
primarily of two types; the first are claims to extend
nationa1 jurisdiction to exert authority over portions
of the ocean larger than that which was previously
controlled. The second instrumentality is to create
mechanisias of international control to achieve what
is hoped to be a more equitable distribution of bene-
fits in areas of the oceans that are outside of national
jurisdictions,

But I find these strategies deficient because they
relate only to the issue of the distribution of wealth.
They therefore, by themselves, do not carry any
teeth. One cannot distribute wealth if one does not
have the capabilities to do so. I am also a little dis-
turbed by the lack of attention developing countries
give to what I consider the crucial parts of the strat-
egy, those relating to the acquisition of knowledge
and the acquisition of capabilities.

How then does one acquire knowledge and capa-
bility? Usually in the ocean science community, pro-
grams have been framed within the context of techni-
cal assistance, training and education in the marine
sciences, and in fishery development, The case of
fishery development I will leave alone, and what I
have to say will relate primarily to technical assist-
ance in marine sciences.

Within the IOC, discussions of this problem show
no awareness of the analytic questions involved,
There is a necessity of dealing first with the theoreti-
cal relationships between technical assistance, edu-
cation and training in the marine sciences, general
problems of science policy at the domestic level aad
strategies of economic development. There has, how-
ever, been too much emphasis on specific projects,
usually formulated ia an ad hoc inanner, which do
not fit together; they are not additive, they proceed
from no theoretical knowledge whatsoever, aad they
therefore, in my view, are generally futile.

The problem is also accentuated by a great variety
of special circumstances; this has been touched on
several times this morning, but there are some com-
moaalities going beyond the area of ocean science,
which are merely sub-sets of problems encountered
in creating aational science policy.

What are some of the ingredients that I think
ought to go into planning in technical assistance in
marine sciences? Here I am going ta use some of the
work of my colleague Giuho Pontecorvo, because we
find we share perspectives on this problem, even
though none of our colleagues seems to do so.

The first problem is one of difFering time horizons,
and as Giulio formulates it, the general hypothesis is
that the iaore developed the country the more that
country can consider alternative courses of action
and patterns of resource use; the implication is that
the more that country can defer emphasis on short-
run returns. This is not the case for developing
countries. There the major emphasis has to be on
short-run returns; but in planning for short-run bene-
fits, one must take into account the long-run conse-
quences of development flowiag from some coordi-
nated national science policy as well as some notion
of how science policy fits into strategies of economic
development, There are then three levels of analysis
which must be attacked simultaneously, and this has
never been done. We do not even know what the
total global picture is on technical assistance, bilater-
ally, multilaterally and within intergovernmental or
non-governmental organizations.

One of the major short-run aims which appears to
rne to be particularly important is the capacity of the
program to create an on-going, in-house technical ca-
pacity which can exist as a going concern. But there
are difficulties in the supply of personnel, and these
difficulties must be resolved, not only from the point
of view of marine scieace, but from a general edu-
cationa1 and manpower policy that will refiect the
situation of a particular country and will attempt to
decide on some rational basis between competing
allocations of funds to be spent on marine science as
opposed to agriculture, as opposed to other parts of
industry, et cetera.

In addition to the theoretical problem which I
have just been touching on very briefly, there is an
additional problem of the structure within which
technical assistance programs are handled at the
IGO level. This was touched upon by the Norwegian
delegate ia the recent IOC discussions. He said that
his impression was that at least part of the Unesco
Fellowships prograin did aot meet the needs of the
developing countries. The difficulty here seems to be
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that Utiesco Commissions in countries were not

oriented to marine science and did not look after

needs in this area, This is obviously a refiection of
a division. of labor which exists at headquarters be-
tween the Unesco Ofhce of Oceanography and the

FERRFRO: My name is Eduardo Ferrero. I am
a Professor of International Law, from Lima, Peru.

First, with reference to the point that developing
countries do not give too much attention to the
necessity of acquiring knowledge and capabihties, I
want to emphasize that there is a big and very im-
portant trend to the contrary that is shown in the
several Latin American declarations that have been

approved in the last two years, For instance, it
appeared in the Montevideo Declaration of May
1970, approved unanimously by nine Latin American
countries; and in the Declaration of the Latin Amer-
ican States on the Law of the Sea, adopted with 14
votes in favor, at the Latin American meeting on
Aspects of the Law of the Sea held in Lima in Au-
gust 1970.

I think there is a very clear trend in the sense
that the Third WorM is beginning to be really con-
scious and is giving attention to the necessity of
knowledge, capabilities and technology

On the other hand, I would like also to stress
another idea. Although we are speaking of the needs
and interests of the developing countries, we must
understand that this subject is related to the needs
and interests of all the world. It is connected to the

relations of the developing countries with the devel-
oped countries, and to the conflict of interests which
exists between developing and developed countries.
On this matter, therefore, I think that another iin-
portant point to be considered is that there is a lack
of real intention on the part of many developed
countries to try to change the current conditions and
the actual rules on the law of the sea, or even only
the past rules, because in many cases there are no
universal binding rules on this subject.

Summing up, what I am trying to say is that we
must also take into account that there is a real lack

of intention on the part of the developed countries
to change this situation because there is a serious

IOC. The problem is further complicated by the fact
that it is the FAO which handles the largest technical
assistance program in the marine environment, but
IMCO also has its own and now the WMO has begun
to move more seriously into this area.

confiict of political and economic interests between
the developing and the developed countries, This is
shown, for instance, in the resolutions adopted at the
ineetings of UNCTAD, especially at the first
UNCTAD of 1964. These resolutions have not been

brought into practice by the developed states. Al-
though these resolutions were recommendations and
were not necessarily obligatory and binding on tbe
states that signed them or that were present at
UNCI'AD, still there was and there is a moral obli-
gation which cannot be denied.

This shows that the resolutions, recommendations
and decisions approved are not taken seriously by
the developed countries. Therefore, I would ask the
participants in this conference to bear in mind this
last idea.

OUCHI. My name is Kazuomi Ouchi, from Japan.
I am a developing student from a developed country.

My sentiinent is always with the developing coun-
tries, but unfortunately, or fortunately, I am from a
developed country, particularly with respect to ma-
rine activities. I would like to pose a rather provoca-
tive notion here with respect to the proceeding of
the whole conference. That is, are we going to talk
about the interests and needs of developing countries
totally separated from those of the developed coun-
tries? I somehow feel that these two groups are in-
teracting always, aud therefore we cannot talk about
one irrespective of the other.

Frankly speaking, our country's needs and inter-
ests are great toward the ocean area. So, going to a
more specific statement made by one of the speak-
ers this morning, Professor Miles, even with respect
to the notion of technical assistance, I feel that the
assistance should not be limited only to scientific
or technological assistance. I think what the develop-
ing countries are needing so badly these days is the
technical assistance with respect to the whole process
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of fishing and exploiting resources � bringing those
things into the market to make them somewhat
worthy of economic profit.

To attain all this, perhaps the cooperation on the
part of developed countries wiU be indispensable.
Now, you cannot realistically talk about technical
assistance from developed countries without attribut-
ing to them some benefi. It would seem that there
are ways to benefit both parties through some means
that has been more or less carelessly treated so far,
both in the United Nations aad other sectors.

MILES: Just one comment about that last state-

ment that there must be some return for developed
countries ia technical assistance to underdeveloped
couatries. I thiak there is a tendency in the United
States and elsewhere to define the return rather nar-

rowly, and I think this is unfortunate. I think the
best way to define that kind of return is ia the fact
that we aH want all users of the ocean to be able to

make intelligent judgments about the ocean, aad if
the result of technical assistance programs, irrespec-
tive of cost at the moment, will provide that, then I
will argue that is sufficieat.

CLJNGA1V: Thomas Cliagan, University of Mi-
aini. I would like to ask. a question that I think is
inherent ia some of the comments that have been

made already.
If in fact technology transfer implies that there are

two parties involved, the transferror aad the traasferee,
what is the role, as the panel sees it, of the transfer-
ror, the stalled developed country, or the one hav-
ing the technology? If in fact the filler of the technol-
ogy gap is education, does one "gear" education as
one apparently would "gear" scienti6c research? If
one is to gear education, who shifts the gears, and
what is the implication for the educational system?

PINTO: In the part of my statemeat that I did
aot read this morning, there is one paragraph which I
would like to read aow, and that is the foHowiag:

All developing countries have poiated out
that full and free access to marme technology
must be available to them if they are to derive
substantial benefit from the rights that are
sought to be given to them in the marine en-
vironment. Consequently, they may be expected
to urge, in any future international arrangements
governiag the Law of the Sea, that provisions
should be made in as explicit terms as possible
for the rapid transfer of all types of marine
technology and scientific data from the devel-
oped to the developiag countries.

I agree completely with what Professor Miles
said, that one cannot think in terms of a "return" to

the developed countries � at any rate, in too narrow
terms. The "return" which I think is very significaat
is the very fact that the technological gap is being
bridged, that the disparity ia standards of living is
being lessened.

You can take that quite far. I think ia the pre-
amble to the treaty establishing the International
Development Association  I cannot remember the
actual words off-hand! there is a defiaite link con-
templated between the preservation of peace and the
reduction in the disparity of the living standards of
peoples aH over the world. The very fact that you are
doing something toward bridging the technological
gap, the very fact that you are reducing the disparity
of living standards, provides an essential foundation
for the preservation of peace. I think that is the kind
of "return" that we must think about.

Now, as far as the actual traasfer of technology
is concerned, what types of technology and so on, if
we have a provision of a general nature in a multi-
lateral agreement, this could be iinplemeated on a
bilateral basis. For instance, one of the regional
fisheries commissions of FAD adopted a resolution,
I think in 1971, calling on its developed country
members to assist developing country members as far
as certain techniques of fishing and 6sh conserva-
tion were concerned. This was, I believe, unani-
mously adopted, which would meaa that the devel-
oped countries did assume the responsibility of pro-
viding assistance perhaps oa bilateral terms or
through bilateral arraagemeats as far as fishiag and
conservation of fisheries were concerned.

Siace you would do it on a bilateral basis, the pre-
cise areas in which you will provide the assistance
would be worked out between the countries them-

selves. I doa't think it is possible to generalize on the
type of assistance that should be given, let us say
with regard to fisheries, Some countries may want
assistance in fish conservation, and others may just
want assistaace in how to draft their local fishery
legislation; there may be any nmnber of types of
technical assistance. The precise aature of the as-
sistance, and how it is to be given, could I think be
worked out on a bilateral basis within the general
framework of a multilateral agreement, bearing in
mind that it has its owa return in a sociological sense,

VARGAS: I just would like to make a couple of
comineats regarding this transfer of technology, or
claims for knowledge or capabilities as they were put
before.
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Although it is true that the bilateral transfer of
technology has been the most useful mechanism, I
think that there are other alternatives which have

at least been studied by developiag couatries ia the
area. I would like to make a mare specific suggestion
regarding regional approaches and regarding col-
lective efforts dealing with transfer of technology
and dealing also with scientific investigation con-
nected with the oceans.

One of the final resolutioas of the Caribbean Con-

ference in Santo Donungo was to undertake a feasi-
bility study for the creation or establishment of an
oceanographic institute for the Caribbean; so aH
the I5 or more Caribbean countries involved are

going to determine the different needs, the capabili-
ties, the scientific and technical infrastructures, the
kinds of problems applicable to the pecuHar charac-
teristics of the Caribbean area, etc., and they will
collectively determine the policies for the transfer
of technology, as well as the policies for scientific
knowledge applicable in this area.

I think that not only bilateral efforts offer this
opportunity, but also collective efforts perhaps
within a regional framework.

FRANSSZN. I would like to respond to Dr.
CIingaa's statement as to who shifts the gears in edu-
cation,

It is very difficult to say who shifts the gears, es-
peciaHy when developing countries need the techno-
logical kaow-how and trained manpower. This the
developed countries possess and can give to the
developing countries.

At the same time, developed countries also need
and desire certain things which developing countries
can give � for instance, scientific research ia coastal
waters of developing countries. There have been in-
stances where coastal states have prevented this
research from being carried out; yet these countries
have often responded by accommodating certain
measures when things have been settled to fit the
needs of the coastal states as well.

For example, Dr. Emery of Woods Hole wanted to
do research ofF the coast of BraziL At first his re-

quest had been turned down. But later, Petrobras
requested Dr. Emery to do research in return for
something they could gain � namely, more knowledge
of the potential for oil.

So I think that ia response ta your question, there
are many measures by which these things caa be
settled and accommodated.

ANAND: I would like to respond to the remarks
of Mr. Pinto. I agree with him. I think the under-

developed countries � they are hardly developing, or
are developing at such a slow rate that it is a mis-
nomer to call them developiag really � these under-
developed countries are very well aware of the fact
that the developed countries want something in re-
turn for their help. In other words, the developed
countries are more concerned about their short-term

interests than long-term interests.
It is ia fact for this reason that the underdeveloped

countries have been insisting on the transfer of tech-
nology and the development of technicians aad in-
digenous know-how, through international agencies,
through the United Nations, and this is one of the
reasons why they have been demanding a very strong
� as strong as possibl~ternational organization
or machinery for the control of the seabed.

WOO: Professor J. S. Woo, Chung-Ang Univer-
sity, Seoul, Korea.

I would like to make three comments on the talks

that we have been carrying on. The first one is an
the point that was made by Professor MHes. He elo-
quentIy pointed out the three different aspects of the
subject, but if I may say so he has minimized, or at
least he did not emphasize, the relationship among
those three factors. This is oae of the dificult aspects
that we often face when we try to theorize certain
phenomena.

Now, I certainly recognize the points that were
raised by our Latin American colleagues, and that
the knowledge and capabilities are being emphasized
more aad more in the developing countries recently.
However, if we want to obtain certain knowledge, or
levels of knowledge, along with capabilities, we need
certain prerequisites, They are the independent re-
sources to achieve these ends, which most of the de-
veloping countries are lacking. So I would like to
emphasize that all those three are quite interrelated,

The second point that I would like to make is on
the matter that Mr. Vargas has pointed aut. The
transfer of technology, bilaterally arranged, might
lead to a very dangerous consequence; the tying up
of one country to a particular dominant donor coun-
try very directly. So I would like to agree with some-
one who has recommended the system of regional
cooperation; that is, more oa a multilateral basis
rather than bilateral.

This leads me to the third point, which was raised
by our friend from Japan, Mr. Ouchi. He was talking
about the return from the developing countries to the
developed in the process of transfer of technology.
But if Mr. Ouchi meant the short-term and the cash

value return, I think we from the developing coun-
tries are also returning the cash value. That means
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that as soon as we have traasferred technology, we
do have to utilize the industrial capacities of the in-
dustrialized country, paying with our hard currency.
Therefore it is a cash value return; we are not really
gettiag something for free,

BELLO: EmmanueI Bello, of Nigeria.
Oae of the major problems of this conference is

the question, to my mind, of the definitio of the
word "developing nations." So far it has been quite
clear that the members of the panel who have been
speaking have found it difficult to pinpoint or arrive
at a definite method of defiaiag the words "develop-
ing nations."

According to Mr. Pinto, a country may regard
itself as a developing nation, as mainland China con-
siders itself. And there are those based on economic

development aad living standard, or the GNP, or
even on education, depending on the number of edu-
cated and uneducated p~le within their cotmtry;
the other group would be the concept of the Third
World, which means a grouping of nations within
the concept of the developing nations, which in
French we will call "Troiziem partie du monde."

I would say that while it is possible to use all these
words in clarifying our stand oa the developing na-
tioas within general political concepts, it is very
hard to use this same yardstick for measuring what
should a developiag or developed nation be within
the domain of the international law of the sea.

My submission is that there is a clear case here
that the distinction lies aot in economic development
or education, or aay other element you might like to
attach to it, but on the question of technology. I
would submit that the distinction be between the

technologically developed nations of the worId, and
the less technologically developed nations of the
world, in the sense that within Europe itself you see
Portugal, Spain, and many other countries, such as
Yugoslavia, which may be regarded as developed
countries, but technologically they are also incapaci-
tated by their own economic standards. They cannot
really, on their owa, undertake any exploration or
exploitation of the deep ocean floor or the coastal
areas within their continental shelves. So they would
be regarded as developing nations within the context
of the international law of the sea, as we see it
today.

My other point is on the ocean sciences and spe-
cialization. I think it is very optimistic, and quite
encouraging, too, that many of the speakers from
the developing nations have said that developiag na-
tions should participate actively in all aspects of
ocean exploration. I would say that this is unrealistic;

it is impossible for them to do so because of the
reasons which have been advanced already. Materi-
ally they are incapable, and they lack the technical
know-how. They do not have the personnel to do it.

I would suggest, then, that the question of their
specializatioa be classified according to those who
have say particular resources withm their area spe-
cializing in their production, and to disseminate in-
formation regarding them, and avoid overlapping of
activities which may be useless to all of them at the
same time. The possibility of concentrating on one
thing at a particular time would advance aad enhance
the knowledge of all the other countries in the de-
velopiag nations in the special field concentrated
upon,

My third point is on scientific research, which has
just been mentiolled. Many of the developing nations
have little knowledge of what value there is regarding
the iaformation provided by advanced scientists who
carry out scientific research aIong their coasts, be-
cause when they are provided with this information,
they rarely do anything with it, and this is just as
useless as not having the information at all.

Primordial to this discussioa is the encouragement
of the personnel within the coastal states to partici-
pate actively and to help in the training of these men
by scientists who know that they are interested in
carryiag out whatever form of scientifi research
there is in the coastal areas of the developing na-
tions.

Another question I have in mind is the issue of
sohdarity, We have found within the last two meet-
ings of the Committee on the Ocean Floor that it
has been advanced that the developing nations have
beea united in their efforts to produce a beneficial
result ia the sense that they have agreed oa one
premise, they have agreed oa one method of ap-
proach, oae strategy. But it is quite clear to you
and me that the interests of nations are never sin-

gular, and it is almost impossible for them to pursue
this policy consisteatly to its logical conclusions.

My submission therefore is that while this would
be desirable aad necessary for developing nations
to make wide claims, I think it should be minimized
so that the negotiations aad whatever else there is
that has to do with the actual groundwork for the
Conference on the Law of the Sea shou1d be really
moderate, so that there will be a spirit of give aad
take; so that wild claims made only to draw the
attention of the other countries to the opposition
should really not be somethmg that is continued or
made a habit of.

In that regard I would submit also that today we
have found that the 200-mile limit which Latin
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American countries have claimed, just ta draw an
equation to the Declaration of Truman in 1945, has
become what one may regard as the "Iron Curtain"
of the international law of the sea. We have found it

very hard to break the ice on this issue.

DISCUSSION GROUPS

Explanation

The Monday afternoon session of the Law of the
Sea Institute's Seventh Annual Conference consisted

of seven informal discussion groups in which all par-
ticipants were encouraged to express their views
uninhibited by the presence of reporters or recording
devices. Participants were assigned to groups in an
effort to achieve a broad range of interests, disciphnes
and nationalities within each group.

In order to provide a basis for discussion, Dr,
Francis T. Christy, Jr., Program Chairman for the
Seventh Annual Conference, circulated an outline of
some of the issues being raised at the Conference,
such as policies and controls for ocean mining, pro-
posed fisheries regimes, and the accommodation of
interests of non-fishing states.

Seven group leaders directed the discourse and
impromptu debate. In addition, four of the groups
had rapporteurs who kept notes and submitted writ-
ten summaries which helped to evaluate the efFective-

So I would humbly suggest and submit that the devel-
oping nations be reasonable in their claims and arrive
at a fairly equitable and reasonable conclusion among
themselves before they really advance to the confer-
ence table vis-a-vis the other developed countries.

Moachay afternoon, Jane 26

ness of small-group sessions as a means af achieving
more frank and open communication. The group
leaders and rapporteurs were;

Group I � Larry Fabian, Brookings Institution
Rapporteur: Richard Allen

Group 2 � Margaret Galey, UNITAR
Group 3 � John Gamble, Law of the Sea Insti-

tute

Group 4 � Ann Hollick, Johns Hophns Univer-
sity

Group 5 � H. Gary Knight, Louisiana State Uni-
versity

Rapporteur: Terry McIntyre
Group 6 � Joseph Nye, Harvard University

Rapporteur: Wayne Smith
Group 7 � Kazuomi Ouchi, Seinan Gakuin Uni-

versity, Japan
Rapporteur; Sam Levering
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SEABED MINING BEYOND THE LIMITS OF
NATIONAL JURISDICTION

Interim Practices and Policy for the Governing of Seabed Mining Beyond the
Limits of National Jurisdiction

John G. Laylin, Attorney at Lavt, Washington, D,C.
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Five-week session of Committee on Peaceful Uses of
Sea-Bed and Ocean Floor in preparation for a Confer-
ence on the Law of the Sea ended 31 March with no
concrete decisions having been taken. Committee's main
task is to draft articles for an international treaty or
treaties to be considered by the Conference on the Law
of the Sea. lt is still in the stage of debating the many
complex and interlocking issues which must be clarified
before the actual drafting can begin.

The governments of at least four states are cur-
rently supporting activities on the fioor of the deep
sea. And at least three corporations in the United
States are actively preparing to recover hard min-
erals from the seabed beyond the jurisdiction of any
coastal state, Unless the Seabed Comtnittee of the

General Assembly gets to work,' we may expect
active mining of the resources of the deep seabed
before any conventional international regime is es-
tablished. In the interim such activities will be gov-
erned by customary international law with each
private operator acting subject to the regulations
adopted for him by the country to which he owes
allegiance.

'The United Nations Press Release SB/37 is cited in
United Nations Law Reports of April 1, 1972 for the fol-
lowing;

The 1958 Conventions on the Continental Shelf

and the High Seas have codified some law governing
such activities. No state or its nationals may exploit
the resources of the seabed adjacent to a coastal
state without its permission, but in the area beyond
 hereinafter sometimes called "the Area" ! every
state and its nationals are free to "dig and keep" so
long as they. do not interfere with the exercise by
other states and their nationals of this and the other

freedoms of the high seas,
It is generally accepted that a state may not, by

reason of its activities or those of its nationals in a

section of the Area, acquire sovereign rights over that
section. It is at least generally agreed that such rights
will not be claimed or acquiesced in. It has further
been declared by the vote of delegates of many na-
tions to the General Assembly that any lesser rights
acquired by activities on the seabed shall be subject
to any international regime hereafter agreed upon.
The delegates of no state voted against this declara-
tion although the delegates of some states abstained.
Until a multilateral convention is signed and ratified
by an overwhelming number of states including an
overwhelming number of seafaring nations, this
declaration of subserviency may have little practical
importance.

The opinion is expressed by many scholars that
while a state cannot by its activities on the ocean
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fioor acquire sovereign rights, it can by its activities
or those of its nationals acquire over a section of
the Area rights, short of sovereign rights, against all
other states and their nationals. It is doubtless with

this body of opinion in mind that the delegates of
several states voted in December 1970 for a mora-

torium on exploration and exploitation in the Area.
If any one of the governments participating in deep

seabed mining should stake out a section for its
exclusive use and back this up with actual cominer-
cial mining activity, and should a significant number
of the seafaring states of the world acquiesce and
perhaps themselves stake out sections followed by
commercial activity, it can be anticipated that what-
ever international regime is eventually agreed upon
wiII recognize rights of priority by reason of these
existing practices.

In the meantime it is important for the whole
world that those countries who themselves are active

in inining the seabed resources in the Area adopt
policies and carry out practices that will provide an
orderly transition to the regime to be established in
the eventual multilateral convention. The United

States policy for the interiin period should, therefore,
be to encourage practices that will promote � not
embarrass � the establishment of an international

regime where every state � seafaring or not � may
have an equal opportunity to benefit from the rt'
covery of the resources of the deep seabed. We must
promote regulated exploitation � that is, exploitation
in accordance with rules anticipating those we believe
should be adopted in the multilateral convention.
This we cannot do by observing a moratorium while
others stake out their claims for special rights. We
can set an example by participating and by laying
down and observing the rules we would want others
to respect. It was activity such as this that was con-
ternplated in the statement of May 1970 in which
the President of the United States called upon other
nations to join with the United States in establishing
an interim policy.

Countries that propose to mine the deep seabed
by a government agency or through subsidized com-
panies may not need special legislation to regulate
their activities. If the United States is to participate
through private enterprises responsive to federal
law, there must be legislation.

A committee of the American Mining Congress
has, in cooperation with scholars interested in or-
derly development of the law of the deep seabed,
prepared draft legislation which after approval by
the Council of the AMC was introduced in the Sen-

ate and House of Representatives by a number of
members. Hearings have been held on the House

version  H.R. 13904! by two committees and on
the Senate version  S. 2801! by one committee. The
testimony has brought forth interesting information
and critical opinion. I shall quote or paraphrase
from some of the most revealing statements.

Many authorities have pointed out the spec-
ter of increasing mineral demand, diminishing
or economically deteriorating mineral supply,
and the politics of mineral supply. Of particular
note is the First Annual Report of the Secre-
tary of the Interior under the Mining and Metals
Policy Act of 1970  hereafter "Secretary's Re-
port"!.

It is abundantly clear today that foreign sup-
plies of ininerals of all kinds are no longer
a problem in simple economics but are deter-
mined by the economic and political decisions
af some governments which are seldom moti-
vated by a spirit of wanting to aid the weII-
being and progress of the United States. The
Secretary's Report says, "Expropriations, confis-
cations, and forced modifications of agreements
in foreign countries already have severed the
flow to the United States of some foreign mate-
rials produced by United States firms operating
abroad and have made other materials more

costly." It is also clear that the United States is
in competition around the world for natural re-
sources with the developed nations of Western
Europe and Japan. Again, the Secretary's Report
says, "At the same time substantial blocks of the
world's remaining high-grade mineral resources
are being tied-up commercially by supranational
groupings, nationalized firms, or firms in con-
sortia with the blessings of governments not
concerned with our concepts of antitrust," This
competition recognizes the fundamental depend-
ence of modern economics on minerals and that

the value of these minerals to a national eco-

nomic system often transcends the usual evalua-
tion of the raw material.

The goal of some of our foreign competitors is
first to get control of the raw material and then
to worry about its cost. This is not an acadeinic
problem; our importation of oil and the associ-
ated political problems are well known. There
is also a very large stake in imported metals.

The April 1972 interim report of the National
Commission on Materials Policy entitled To-
wards a National Materials Policy � Basic Data
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and Issues states "... that as the nation's

needs continue to grow, as per capita con-
sumption of materials in other countries in-
creases at an even faster rate than ours, it be-
comes increasingly difficult for the U.S. to fill
its ever-growing deficit by imports, even at
increasing prices."

What is even more disturbing is the growing
politicizing of raw materials. Raw materials are
in fact political commodities and are the real
base of world power. We have seen the world-
wide wave of nationaIization of raw material

production. We have seen the creation of organ-
izations such as CIPEC for copper-producing
countries which wiH be very troublesome for
Western nations when it becomes able to op-
erate as effectively with copper as has been the
case with OPEC for crude petroleum, A recent
paper by Professor Sutulov given before the
American Institute of Mining Engineers shows
that a short time ago the Western industrialized
powers controHed about 80% of the then-
known copper reserves. Over the past five years
the situation has changed sharply and today only
about 40% can be considered effectively con-
trolled by Western industrial countries. The
prediction is that this will further decline to
30% with copper imports becoming more and
more poIiticaHy and economicaHy conditioned.

Hard mineral resources in the deep ocean
represent an alternative to this picture. They
can be used to supplement our domestic sup-
plies over the approaching decades and in some
cases provide raw materials which are not avail-
able domesticaliy.s

[T]he United States imports 19% of its cop-
per and is almost totaHy dependent upon im-
ports for nickel at 84%, cobalt at 92%, and
manganese at 98%, We import these metals,
with the possible exception of nickel, mainly
from developing countries which are generally
unresponsive to U.S. foreign policy or which are
increasingly combining among themselves to
manipulate prices upward or to control pro-
duction and distribution to further their eco-

nomic and political goals.'

'C. H. Burgess' testimony May l6, l972 before Subcom-
mitlee on Oceanography, Cornmiuce on Merchant Marine
and Fisheries.

'J. Flipse for N. W. Freeman, testimony, also May 16,
l972, befOre the SubCOmmiuee On OCeanOgraphy.

The governments of other countries have become
aware of the threat to their sources of raw mineral

supplies � notably copper. The French Government
is reported to have decided to subsidize French min-
ing companies to the equivalent of $80 million "in
aid over five years and to guarantee mining invest-
ments in foreign countries.'

The United States legislation which is proposed
makes no provision for aid to mining companies
but it does contemplate OPIC-type of insurance
~inst losses from intrusion by foreign governments
or their nationals in sections under Hcenses issued by
the United States. Provision is likewise made for

compensation for losses resulting from agreement
by the United States to provisions in a unilateral
convention that increased a licensee's costs. The

President in his May 1970 statement stressed the
need for protecting the integrity of investments au-
thorized in the interim period. This latter provision
is designed to fulfiH this pledge while providing the
United States negotiator with leeway. In harmony
with the constitutional requirement of compensation
for property or rights taken or curtaHed for the good
of the whole nation while permitting such tahng,
this provision in the proposed legislation permits
such a taking with the appropriate compensation.

Thus far the purport and effect of the legislation
remains to be fully understood. It is perhaps best to
begin by pointing out certain things it does not do.
Certain critics at home and abroad have failed to
appreciate that the proposed legislation does not;
1! lay dain or purport to confer territorial rights
over any portion of the Area; 2! favor the coastal
state over the landlocked state; 3! favor the indus-
trialized state over a lesser developed state; 4! pur-
port to postpone or replace a multilateral convention
estabEshing a worldwide international regime.

What the proposed legislation does do:

1.  a! restrains persons subject to the jurisdiction
of the United States from mining the resources of
the deep seabed except under licenses issued by the
United States or any other state with comparable
legislation  a "reciprocating state"! and in accord-
ance with the regulations laid down to promote or-
derly and nondiscrinunatory development;  b! per-
mits foreign individuals and corporations acting
through companies incorporated in the United States
to nine under a United States Iicense.

2. contemplates that landlocked states will enact
comparable legislation and issue licenses in any sec-

' Metals iWeek, May 22, l972.
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tion of the Area not previously licensed by a recipro-
cating state.

3. contemplates that non-industria]ized states may
enact comparable legislation under which licenses
could be issued to companies with advanced tech-
nology and know-how wherever owned so long as
these companies accept for the licensed activities
the jurisdiction of the licensing state.

4. attempts to encourage those delegations in the
UN Seabed Committee that have thus far delayed
progress or advanced proposals they know are not
acceptable to states whose adherence to a multi-
lateral convention is essential, to get down to work
on a sensible set of heads of agreement far a l973
convention and treaty or set af treaties on the Law
of the Sea.

The legislation was proposed on the urging of in-
dustry, not ou the initiative of the Executive, al-

AN ECONOMIC FRAMEWORK FOR

THINKING ABOUT NODULES

Opinions on the economic feasibility of exploiting
manganese nodules appear to have changed consid-
erably in recent months. Indeed, it seems to many
that we are on the threshold of viable production. It
is not my purpose to speculate on these possibilities,
however. Instead, let us proceed on the assumption
that production is feasible and then examine some
of the various problems that may arise.

Before we can discuss fruitfully the aspects of
manganese nodule exploitation that are of most
interest to you, a theoretical framework is needed in
which to place our thinking, Accordingly, I sbould
like to explain first how some concepts from ele-
mentary economics can help us to think about a
quite complicated problem, a task that seems to have
been somewhat neglected up to this point. The prob-

though President Nixon did call for an interim policy
that contemplated no delay in exploring and exploit-
ing the resources of the deep seabed. In response to
inquiries from committees of the Congress, the Ad-
ministration has asked for leave to give its opinion
after seeing what progress is made this summer and
fall in the Seabed Committee and UN General

Assembly.
The countries which have thus far thought they

might prevent competition from the seabed with the
minerals they export may come to realize that they
have overplayed their hands. If not, the countries
which are consumers of these minerals and the prod-
ucts containing them may awaken to the fact that
their time interest lies in participating in the interim
regime along the lines opened to them under the pol-
icies and practices of the interim regime we have
discussed.

lem is complicated by the fact that production of the
commodities is joint up to a point, with fixed pro-
portions, and that there are at least two metallurgical
processes in the running, each with costs that are
in part joint but with separable costs, too. They could
provide quite different product mixes, and as we
shall see, both processes could be in use at the same
time. With this introduction, let us go back to ele-
mentary economics and consider a purely hypotheti-
cal situation which will reveal clearly certain funda-
mental considerations that are relevant in more

complex cases.

JOINT PRODUCTION OF TWO GOODS FROM NODULES

� A HYPOTHETICAL CASE

The first situation is one in which there is produc-
tion on land of two commodities, each produced by
its own industry, and each of which is produced at



Seabed Mirung Beyond Jurisdictions 29

NN

N

C0

N N

Figure i. Demand curves for nodules with supply curves
hnrirntttal  N = tnns nf nndules!.



30 Seabed Mining Beyond Jurisdicfions

constant cost, say copper and nickel.' Before the and in fixed proportions. First, let us derive the de-
nodules come into the picture, the situation is as mand curve for copper. We do this by asking this
depicted in Figures la aad lb. question: If the nodule producers were to produce

Table l. 8'arid annual production  metal content, 1970! of principal metals contained ln deepsea nodular «nd estimated
recovery from possible future production of nodules.

¹rfssfe
centerst, 1fecaeery
dry  S6! rates  96!s Recoeerabfe content  96!

VN
four~tat
recaeerJP

 9!
1.44 3.8
.19 .1

197d Praductten,
metal can terrt'

Tsvo Fassr
Hend U1Vs metals suet«Is

UX trvoenetat
res~

 8!
.97 48

Hctal

�!
1.30 43

�! �!
685x 1 PS, T. 4.3%
26x1 P .2

�! �! �! �!
2,0 I.S 65 96

.3 96

 IO!
1.25 4.6
.23 .8

btickel
Cobalt
Manga-

nese
Copper

8,370x1 P S2.3
6,900x10' 43.1

36.0 30.0 93
2.5 1.5 70 94

33.50 89.3
1.75 57 1.05 52 2.35 6.3

3.05 100 2.02 100 37.5 99.5
Other metals:

25.00 91.0
1.00 3.6

27.48 100.0
.28

15,981xl P 99.9% 40.7 33.3

27.76

* U,S. Bnr. of Mines, I97I Annual Volume, IVIlsring Journal.
'Hrning Congress Journal, May, 1972, p. 4S.
'Report of the Secretary-fseneral, Possible Impact of Sea-Bed Mineral Prodrtction ln the Area Beyond Rational Jurisdic-

tion on World Markets, 28 May 1971, A/AC.138/36, p. S3.
' Ibid., p. 47.
'Coh 3 X coh 5.
'Col. 4 X cob 5.
' Col. 4 7  col. 6.
' Derived from teathnony of John E. Flipse of Deepsea Ventures before House Subcommittee on Oceanography of Couunit-

tec on Merchant Marine and Fisheries, May 12, 1972.

' Let us assume, contrary to fact, that the supplies of cop-
per and nickel are independent.

Figure la shows the demand curve for, say, cop-
per. Note, however, that the variable on the hori-
zontal axis is expressed as tons of nodules, which
we assume is proportionate lo pounds of copper.
Similarly, price is expressed as price for the copper
contained in a ton of nodules. Since both variables

are proportionate to those in the ustutl demand
curve, there is no essential dilTerence between it aad
the curve in Figure la.

The horizontal line of Figure la represents the
constant cost iong rttn land supply curve for copper.
The current price and quantity are indicated by the
intersection of the two curves,

Figure lb shows the same two hnds of functions
for another commodity, say, nickel. Note that in
terms of equivalent tons of nodules, the market for
nickel is drawn as smaller than that for copper.

Now suppose that nodules are found aad that
they are produced  all the way to metal! by a se-
ries of operations that produce the two metals jointly

at constant cost $k, how much would they be able
to sell after the land producers had provided as
much as they wish at a price of $k? The answer is,
the quantity that would be detaanded by the market
at a price of $k malus the quantity the land supplies's
would provide. At auy price above the current mar-
ket price, laad producers would be willing to supply
an amouat  indefinitel! larger than that demanded,
leaving nothing for the nodule producers.

If $k is equal to current market price, the land
producers are willing to supply all the demand. As
soon as $k is below their cost, however, land produc-
ers are willing to supply nothing and the nodule peo-
ple take over the whole market. Thus the derived
demand curve for copper ia nodules is a horizontal
line at the level of land producer cost out to the
market demand curve and coincident with the mar-

ket demand curve for prices below their cost level, as
in Figure lc. In the same way, Figure lb gives rise
to the solid derived demand curve for nickel of

Figure ld,
Now 1et us add the demand curves for copper and

nickel together  vertically!, thus deriving a demand
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Table Z. Pounds and value recovered metal per short ton of nodules raised'
 valued at 1970 prices'!

Four~tat recooery

Deefssea Fentssres
Lks. Valwehfateriat Lbs. VatleLas.

$2522 $37.44
8.36

20.10
23.50

Nickel 26
Cobalt
'Manganese'"
Copper

$33.80 19.4 $32.40
10.12
15.00
10.00

28.8
3.8

670
47

25
4.6

500
2017.50 21.0 10.50

$51.30 $35.72 $89.40 $67.62

' Recoverable content  per cent! frotn table multiplied by 2000.
'Taken as nickel, $1,30; cobalt, $2.20; copper, 50tl; ferromanganese "material" at a rather arbitrary 3tt per lb. Manganese

metal at 314/lb. would yield much higher values,
* Expressed as manganese content, but only a limited tluantlty of manganese metal would be produced,

curve for nodules � that is, a curve showing average
revenue per ton that could be had from selling the
products of various quantities of nodules on the
markets. The result is Figure le, which may impress
you as being a strange looking demand curve, but
remember that it refiects market demands for copper
and nickel and the actions of land producers, who
make their decisions only on the basis of market
pftce.

Suppose that the long-run supply curve for nod-
ules, which shows the quantities that would be sup-
plied at various prices, rises and goes through point
A of Figure le. %hat would happen to the prices of
copper and nickel? Nothing  recall that we are talk-
ing about the long and not the short run!. Nodules
would be supplied in the quantity indicated by point
A. Extending tws quantity upward into la and lb,
land supply of copper and nickel would be reduced
by the quantities corresponding to this quantity
of nodules, but land producers would continue to
supply the rest of the quantity demanded at the
same prices as before, that is, the quantities to the
right of the ticks in Figures la and lb. If the copper
and nickel contents of the nodules are about the
same, the relative effect on land nickel supply is
much greater than on the land supply of copper
because of the differing sizes of the initial markets.

If the cost of supplying nodules is lower � say the
long-run supply curve goes through point B in Fig-
ure 1~the land nickel industry is wiped out, the
price of nickel is lower, but the price of copper
still is not affected. Costs  in a comprehensive sense,
including return on capital! are just covered in the
nodule industry.

A nodule supply curve going through the derived
demand curve anywhere to the right of point C in
Figure le would result in zero price for nickel on
our arbitrary assumptions, Intersection anywhere to

the right of point D would result in the complete
disappearance of the land supply of copper as well
as of nickeI.

In generaI, if there is competitive production of
nodules attd constant cost of land supplies, small
quantities of nodules will have no efFect on market
prices of the metals or products involved, but as
quantity increases, then prices will be affected erst
for that commodity whose nodule content is high
and/or whose market is small. Nodule supply will
increase to the point at which it is no longer profit-
able to expand nodule production. Land supply of
some of the metals may have disappeared and cer-
tainly will have been reduced.

Suppose now that not all nodule costs are joint
but that the production of nickel requires some spe-
cial processing at a cost indicated by the dashed
line in Figure 1d. In adding together the two derived
demand curves, c and d, only that portion of the
nickel demand curve above this dashed cost curve
should be added. The efFect of the added special
processing cost is to reduce the derived demand curve
for nodules as shown by the solid curve in Figure
1f. Compare it with Figure le.

If land supply curves are not constant cost but
rise, as wouId be the case if a short-run situation
were bemg considered, the efFects on land supply of
supply coming from nodules is tnore gradual and
the derived demand curves for metal from nodules
are reduced. Figure 2 shows the same original market
demand curves as before but with the supply curves
rising instead of being horizontaL The derived de-
mand curves are calculated as before by subtracting
from market detnand, at each price, quantity sup-
plied from land sources to yield quantity indirectly
demattded from nodule sources. Nodule demand can-

not be negative, of course.
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C 0 0 I
N

Figure 2, Demand curves for nodules with supply curves
rising  N =. tnns of nndules!.
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The derived demand curves for each commodity
are the solid curves in 2c and 2d. The corresponding
curves for the constant cost case  from Figure 1!
are shown as dashed curves here for comparison. On
adding vertically the solid curves in 2c and 2d, the
result is 2e.

Again, if the second commodity is viewed as hav-
ing special costs equal to the lower horizontal dashed
line in 2d, the summed curve is that of 2f, to be
compared with the solid curve in 2e.

In general, small price changes in relatively con-
stant cost situations can produce very large changes
in the configuration of supply. These are softened
when increasing cost of supply is present.

If we now imagine supply curves for nodules cut-
ting the demand curve in 2e  or 2f! at various
points, it can be seen that prices of both commodities
will be declining from the moment supplies from
noduies are added. It will take a considerably lower
supply price for nodules to knock out all land pro-
duction of either of the two commodities, For ex-

ample, in the constant cost case, resulting in the
dashed curve in 2e, the price at point D is low
enough to stop land production of both goods. With
increasing cost for land supply, resulting in the solid
curve of 2e, this does not occur until price is at or
below its level at point E.

JOINT PRODUCTION OF FOUR GOODS FROM NODULES

� TWO PROCESSES

The actual situation is more complicated than
these simple hypothetical cases in that four major
metals or mineral products are involved plus others
in minor quantities and, in addition, there appear to
be two main metallurgical routes that might be taken
with others possibly waiting in the wings.

Consider the case of four products and two metal-
lurgical processes, one of which yields nickel and
copper and the other of which yields these plus
some Inanganese-containing substance and cobalt.
Costs up to the metallurgical stage are joint  explora-
tion, gathering, lifting, cleaning, grinding if needed!.
At the metallurgical stage a part of the costs are
joint within each process, but in each case there are
costs at the end of the metallurgical sequence which
are specific to each product. Let us suppose that
these specific costs are constant per unit of the prod-
uct involved.

The demand for each commodity that remains for
nodule producers after land suppliers have supplied
all that they want can be derived as before, in prin-
ciple, by subtracting  horizontally! the land supply
curve from the market demand curve for the com-

modity in question. Now we encounter a dif5culty,
however. If these derived demand curves, expressed
in units of nodules, are added vertically, the implicit
assumption is that nodules give rise to the four prod-
ucts in fixed proportion, but this is not the case with
the two main processes in question, although there
might be aIternative processes which would yield
products in the same proportions from a given ma-
terial.s Thus the demands facing the users of one
process will depend on the amounts supplied by the
other nodule process as well as on the amounts sup-
plied by land supply sources.

Let us try to imagine how competitive forces
would work themselves out in this case. First, how-
ever, it. will be useful to have in mind the annual
production of nodules that would be necessary to
supply the current market under various assumptions
with respect to metal produced from nodules by the
two major process options. The results of these cal-
culations appear in Table 3. Each figure is calcu-
lated by dividing current production in short tons
by the recovery percentages as described in Table I,

Nodule recovery on a given scale would have a
much greater effect on the cobalt market than on
the others because the cobalt market is small, and
this in spite of the fact that the recovery rate also is
low as compared with the other products. In the case
of two-metal recovery  Mero and UN-2 metal!, the
quantities of nodules required to supply the current
market for nickel and copper are separated by an
order of magnitude. A similar relationship holds in
the last two columns.

Although the market for manganese  as expressed
in contained manganese! is larger than that for cop-
per, the nodule tonnage required to supply the cur-
rent Inarket is far lower than for copper because the
quantity of manganese that might be "recovered"
from a ton of nodules is much larger than the quan-
tity of copper.

One way to form a very rough impression of what
this means for the nodule market is to locate four

points on a derived demand curve for nodules based
on the assumptions applying to Figure le  constant
cost of land supply and all costs joint!. This is done
for the UN four-Inetal assumption in Figure 3, the
dollar prices coming from Table 2,

The caption on Figure 3 says "Points possibly
on derived demand curve...." In Figure le the
market demand curves were drawn so that the de-

riVed demand curve going frotu, say, 8 tOward C

* This reminds us that we have not observed that the com-
posiuon of nodules is not uniform with respect to location
nor is their grade.



34 Seabed Mining Beyond Jurisdictions

tVodnte tonnage required on
assumption of recooery totdert

VW
UX foyer

Mero ~tel ntetot
C anent
oMrttet

Com-
rntnNty

53x10' 7lx10' 48x10'
14xi0'

SSx10'
1 lxlty'

Nickel
Cobalt
Manga-

nese
Copper

685x10s
26x10s

' Calculated from Table 1,

$100/

75

50

25

C = Ni+Cu
D=Cu

A = Ni+Co+Mn+Cu
B = Ni+Mn+Cu

Table S. Annual nodule production  short tons! required to
supply current market on various assumptions for recoverable

content and metallurgical process.'

8370xlO' 2Sxl0' 33x10'
6900xlOr 394xlcs 6SRxlO' 293x10s 690x10'

 see Figure 3! would intersect the price level associ-
ated with C to the left of C, there thus being a hori-
zontal segment to the left of C. This is not necessary,
however, for the demand for the metal whose land
supply has just hit zero at B may be suSciently
elastic to permit absorption by the market of much
larger quantities of the metal in question at lower
prices. Thus, Figure 3 can only give an impression,
but the impression is valuable for it gives some idea
of proportion.

100 200 300

Nodules Produced per Year �0' short tons!

Wigure s. Points possible on derived demand curve for nod-
ules based on assumptions underlying Figure le.

The possible outcomes for a situation with four
products jointly produced from nodules, two metal-
lurgical processes, each commodity with land supply
and each commodity with some special costs, are

numerous. The system is quite complex, involving 24
equations on one mathematical formulatio~ even with
strictly fixed proportions in nodule production. Vari-
ous combinations of the following are possible: re-
duction or cessation of production on land of one
or more of the four commodities; use of one or both
of the nodule metallurgical processes, with one or
more products being produced by each.

Assuming competition, the conditions for equilib-
rium after complete adjustment are that:  I! there
be no profits  beyond competitive return on capital!
either on land production or production from nod-
ules. In the case of production from nodules, this
means total receipts from the sale of all outputs of
each process equal total costs; �! if a product is
produced from a nodule metallurgical process, the
special costs of this product may not be greater than
the price of the product.

It may not be clear how both metallurgical proc-
esses could be used simultaneously. To see this, sup-
pose that at first there is only one new process avail-
able, say the one producing a11 four goods, As output
of nodules increases from zero, prices of aH the
commodities go down if there are rising land supply
curves, but those with a stnall market and/or large
nodule content probably go down more. Assuming
that no price goes below the special cost for that
commodity, prices fall until total costs of the new
processes are just covered by receipts from the sale
of the four commodities. Supphes from land sources
are reduced, but total market supply of each com-
modity from land sources and nodules is increased
to supply the larger detnand at the lower prices.

Now suppose that the tw~mmodity process is
discovered, producing goods A and B. If the process
is viable at the now existing market prices, it w81 be
introduced. The prices of commodities A and B
will go down, and their land production declines still
further. The four-commodity process is now failing
to cover costs. Production from it will be cut back

 we are thinking of long-term changes!, with in-
creases in the prices of the two commodities, C and
D, which are not produced by the new process. The
net result, as compared with the situation when the
second process came on the scene, is a rise in the
prices of C and D, the pair of goods peculiar to the
four-commodity process, and a fall in the prices of
A and B, That is, the four-commodity process con-
tinues to be used with zero profits because prices
of two of its products have gone up while those of
two others have decimed. The new process forces its
way in and finds an equilibrium of zero profits be-
cause the prices of its products go down from where
they were when only the four~mmodity process
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was in existence. Land production simply adapts to
the lower prices as compared with the prwnodule
situation.

The condition that special costs of a product
coming from nodules aot exceed the price of the
product is of very great practical importance for
nodules, According to Mero,' recovery of a manga-
nese oxide from which ferromaagaaese might be
made may cost around $45/ton, substantially more
thaa could be fetched on the market. Ia the four-

conuaodity process, manganese can be recovered as
metal, the price of which is altaost four times higher
than that of ferromanganese, but whether this can
be dOne prOfitably Or riot appears to retaain private
information. The market for manganese metal is
quite limited.' In the case of cobalt, the product for
which nodule production would be of greatest im-
portance relative to size of Inarket, the extent of
price fall is limited by the fact that cobalt can substi-
tute for nickel in some uses, for example, plating.

The fact that special costs must be covered eases
the task of the econornetrician who might attempt to
estimate the behavior of this system. If there were no
special costs and production was joint with fixed
proportions, he would have to estimate at least some
of the demand curves all the way down to zero
price, a feat that would involve aa extrapolation
way beyond the raage of experience.

BASIC QUESTIONS IN THE EXPLOITATION

OF NODULES

MAIN OPTIONS FOR DIVIDING THE TAKE

A new resource has been "discovered," and tech-
niques have been developed to exploit it. Clearly
there is opportunity for gain here. Assuming that
nodule production and processing is feasible, who is
going to reap the benefitf How large will it be and
how will it be distributed? Once again, our purpose
is aot to give numerical answers to these questions,
but to indicate some of the factors involved in

dealing with them.

The Take Under Competition

If competitive forces are strong enough and they

'Cited in United Nations, Additional Irlotes on the Pos-
sible Economic Implications of Mineral Prodttction from the
International Sea-Bed Area, Report of the Secrctary4en-
eral, May 12, 1972, A/AC.138/73, p. 24.

'For example, in the Ututed States in 1970, ferromanga-
nese consumed contained around 800,000 tons of manganese
as compared with 24,000 tons of tnanganese metal con-
sutned. See U,SsBuresu of Mines, Itrfinerdls Yearbook, 1970,
Manganese Preprint, pp. 3-4.

are permitted to operate, the gain from the new ways
of winning theSe materials Will come in the form Of
savings on the inputs formerly required to produce
them and from the extension of use that would ac-

company the lower prices. The users of the materials
will be the ones to benefit, and the users reside
mainly in the developed countries. If entry is not
restricted and potential entrants feel safe eaough
about the security of tenure over the place in which
they are operating, a competitive result seems to me
to be rather likely. If the estimates of the size of a
viable venture of around a million tons of dry nod-
ules per year are not too far away from what will
turn out to be optimum scale, or if economies of
scale do not increase with size beyond a certain mini-
mum, the nodule tonaages equivalent to present
production  see Table 3! suggest that there is room
for quite a few firms, a view that seems all the
more reasonable when we recall that demands are

increasing.
Would rents be competed away? Very likely. Of

course, if exploration results in the finding of depos-
its of different grades, which is the case, we shall
observe "rents" being collected by those producing
the good deposits. This is not the same thing as
being able to collect a fee for the privilege of ex-
ploriag new bottom and producing, however, In fact,
the very large quantity of nodules in the ocean plus
the possibility that they are being formed at a good
rate ia relatioa to consumption adds up to the con-
clusion that aot much would retaain for rent to an

owner who permitted this seabed resource to be
exploited competitively.'

It is quite possible that a substantial return might
accrue to the holders of patents on various of the
processes involved. The payment of royalties to
patent holders would limit the extent of the fall in
prices under a competitive regime.

'E.g., Mero, in Mining Congress Jottrnal, May 1972,
p. 43, states that single deposits may contain hundreds of
tnillions of tons of commercially minablc material, He be-
lieves thc Pacific probably contains a minimum of ten bil-
lion tons of economically minable nodules. He sets the tnaxi-
tnum at 200-300 billion tons.

There is a rather strong contrast between Mero's view and
those of Frank Wang as given in The Sea, hfineral Re-
sorrrces of the Sea, Report of the Secretary Gcnertd, United
Nations Economic and Social Council, E/4973, April 26,
1971, p, 33. Without giving thc sources, Wang states that
one estimate of sggrcgatc nodules in the Pacific is 17 mil-
lion tons, and that another is as high as 90 biilion tons. The
lower limit cited by Wang is fer below Mero's ~. So
for that matter is thc upper limit, although 90 billion tons is
a very large ntunber.
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The Take Under Unified Management

In contrast ta a competitive regime, a single man-
ager of the nodule resource might choose to restrict
supply so that prices would not go down so far as
to reduce rent, or profit, to zero. If this unified man-
agement were trying to maximize its return  as dis-
tinct from gain to buyers of the products! the opti-
mum course of action would mvolve some price
decline if land supplies are not constant cost.' Buyers
would receive some benefit, but most of it would
go to the unified nodule management. This benefit
might be distributed to the owners" of the nodules,
that is to say, in accordance with the rules and pro-
cedures determined at the time the unified manage-
ment scheme is established.

Still another possibility would be to let the price
go to the competitive level but have the buyers of
the products  their governments7! compensate the
nodule owner with lump sum payments, Such an
arrangement would be preferable on grounds of eco-
nomic efficiency.

The value of nodttle rights. In case anyone should
have lingering doubts, it perhaps should be stressed
that the value of nodule rights is not to be measured
by the gross value of the metals derived from the
nodules, but the gross value less what had ta be
spent to fmd and raise the nodules and to extract the
metals,

Perhaps only a few persons still hold the view that
the gross value of the contained metals measures the
value of nodule rights, but the view that the adverse
effect of nodule exploitation on countries already
mining these metals is to be measured by the decline
in their export earnings is no doubt more popular. It
is equally erroneous, for it is not true that a dollar
af exports represents a net addition of a dollar to a
country's GNP. This view, or some variant thereof,
would appear to be held by many of those who
think that proposed changes in economic policy are
to be judged on the basis not only of an efficiency
calculation but also by their effect on the balance of
payments, t

To a first approximation, $1 more of exports
means $1 less of other final goods and services con-

'In this case there is no initial horizontal segment in the
derived demand curve facing the single nodule manager. If
there were, it is possible that the optimum course could be
to restrict nodule production so that there would be no price
fall.

'I am abstracting from abort-run questions, from the
problem of altering industrial structure, and from the dif-
ficulties created for the administration of foreign trade by
policies that deliberately leave exchange rates miaaligned.

sumed or put into capital formation or $1 more of
imports. Artd vice versa. The true measure of dam-
age to a country with prior production of, say, cop-
per  apart from short-run or transition difficulties! is
the decline in the take from the mining activities
afected, and this is a great deal less than the size
of the fall in exports. Suppose that the country in
question formerly used $95 worth of productive
services to produce $100 worth of metal exports.
Now nodules come along and the value of this quan-
tity of metals goes below $95 and metal exports go
to zero. Since the $95 of productive services formerly
used in mining now can be used to produce other
goods and services, the net damage is only $5�
not $100.

If the $95 was not supplied by the country owning
the mineral deposit but by, say, a foreign mining
company, there is no loss from the fact that the $95
of productive services are no longer available. The
loss is still only $5.'

THE ORGANIZATION OF PRODUCTION

Competitive Production

At the present time there is no owner of the nod-
ules in the sense that no one is in a position to �!
tell you that you may not mine nodules in such and
such a place because only he has that right, and �!
have the prohibition enforced. Thus a private enter-
prise can have no security of tenure in the usual
sense in a location where it is mining nodules. Even
so, private enterprises may be willing to operate in
spite of this handicap. After all, there are many pri-
vately-owned fishing boats that work the high seas
with no tenure rights at all, evidently not an intol-
erable situation when nobody else has such rights.

A private nodule miner who begins production
now would run two kinds of risk in addition to the

business risks he might ordinarily be expected to

1. He may face interference with his operations
by other private or national governmental operators.
This risk is faced by the high seas fisherman. Not
only may other fishermen interfere with his opera-
tions, but they may also affect the productivity of the
fishery adversely. Like the fisherman, the nodule
miner also must worry about interference with opera-
tions. In addition, the Iess mobile mining operation
is pulling up a resource that stays in one place � a

'The reader might wish to consider the loss to Canada if
INCO's profits were reduced as a result of lower nickel
prices,
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place the precise location of which may be the end
result of a sizable and costly exploration effort.

2. If a collective regime is established, say under
the United Nations, the private operator may find
himself afHicted with various unanticipated burdens
ranging from meeting certain "environmental" re-
quirements, the payment of nominal or substantial
royalties, or even outright prohibition of private
operations.

If there were no risk that an international regime
would subject private operators to unanticipated on-
erous conditions, they probably could do rather
well with reciprocal agreements among countries to
respect the rights of each other's licensees  to use
one possible terminology!. Whether uncoordinated
legislation by each of a number of countries from
which operators might come would be adequate is
not clear to me, however, for much would depend
on the definitio of the rights in the various laws. It
would seem quite possible that the definitions might
be inconsistent. It might be necessary to negotiate a
treaty first in order to insure the compatibility of the
separate nationaI laws, such as the one already intro-
duced into the U.S. Congress.~

While I would not pretend to evaluate the chances
for this proposal as it stands, it does seem quite
possible that we shall see a number of more or less
coordinated pieces of national legislation which will
provide the private operator with a measure of ten-
ure  at least protection against incursions from
operators of the same country or of a cooperating
nation! and which might provide some degree of
"insurance" against the risk of adverse action by any
international regime that may be established.

The fact is that we are all in a very difficult situa-
tion, It is hard to see the wisdom in letting the nod-
ules sit there until an agreed international regime
comes into being. This might be a long time. From
the point of view of private enterprise or of a gov-
ernment that wants to start exploitation, the possi-
bility of a regime that wiII be adverse to established
operations is a serious worry. Perhaps the worry is
less for a government, for it could refuse to agree
to the proposed regime, but of course it might be
coerced into doing so.

One possibility in this confused situation that has
not received much or enough attention is that of
unilateral extensions of ful1 or limited jurisdiction if
an international regime is not established saon. In the
past, there were many who said that there was noth-
ing sacred about a limit of three miles or even 12
miles. So also, it might be said that there is nothing

' 92nd Congress, S.2801.

sacred about 200 miles. The claim might just as
well be made for 500, 1,000, or more miles. If
there were very many such claims, the task of re-
solving the conflicts � which would be nurnerous-
wouId be very diScult.

International Ownership of Nodules

Suppose that international "ownership" of the
nodules is established. By international ownership, I
mean that some international body has the recog-
nized power to determine how and to what extent the
nodules are to be exploited. How might it operate?

It is important to distinguish three things:

1. Determination af the rate of nodule output,
this determining the extent of the fall in the prices of
the metals, Output rate is the basic pohcy decision,

2. The mode of physical operation. Output rate
plus the decision on mode of operation together de-
termine the size of the take. For example, if a bad
decision is made an how to conduct operations, costs
may be sa high that the take is zero or even negative.
It is not as if the potential take were ripe fruit wait-
ing to be plucked olf a tree.

3. The distribution of the take.

There are many ways to organize operations once
the decisions on output have been made. Without
pretending to give a complete catalog, some of the
possibilities follow.

Auction of the privilege to operate. The privilege
could take various forms. For example, it might give
the right to extract a certain quantity of nodules per
year together with assurance of no interference with
operations, Another possibility would be ta auction
the privilege of exploiting a certain defined area
without restriction on rate of output. However, auc-
tion of general licenses to operate without restriction
on the number sold or on production would serve ta
reduce the take very greatly except insofar as already
existing knowledge would lead to competition for cer-
tain favored sites.

The provisions agreed on at the establishment of
the collective regime would serve to distribute the
take. Any number of possibilities might be envi-
sioned. Indeed, it may well be that haggling over the
division of a hypothetical take that may nat turn
out to be very great could delay for a long time the
establislunent of any sort of agreed regime.

While it is possible to describe the auction option
in one sentence, we should be under no illusions
about its simplicity of execution. We have said
enough about price formation in this complicated
situation so that further elaboration of the difficulty
of the basic policy decision on output  assuming the
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objective is maximization of the take! is not needed.
Apart from that, administration of an auction system
of this type is far from simple.

One of the difficulties arises from the desirability
of avoiding cases of low winning bids on properties
which subsequently show high returns. Such cases
often give rise to accusations of improprieties, al-
though as I � aad others � have argued before, they
do not necessarily indicate "excessive" return, for the
outstanding success with its highly visible profits may
be balanced or more than balanced by the failures
which are felt only by the stockholders or creditors
of the corporations involved. If such cases are to be
avoided in the auction of "concessions," or whatever
you may wish to call them, it is necessary that rather
accurate public information on the quality of what is
being auctioned off be available. Only in this way can
the owner rely oa competitive forces to bring the
rent on the property under auction close to the inaxi-
mum.

Two policies that would help attain the objective
of adequate public information for auction needs
wouId need to be considered carefully. One is to
require private or governmental explorers to disclose
their findings. I do not want to discuss here the pre-
cise content of these possible disclosures, which might
range from very little to a great deal. Suffice it to
say that there is a great deal of experience with such
requirements. They never add up to "complete"
disclosure, of course, because the most valuable
parts of exploration information may be the tenta-
tive conclusions or hunches that have been formed ia

the minds of those participating ia the effort. It
would be rather difficult to secure their disclosure,
but disclosure of quantifiable  and some nonquantifi-
able! technical data can be enforced, and other in-
terested parties, including the international agency
itself, may be able to extract sotnething of value from
it. The agency would be interested in these data in
order to formulate upset bids, for example.

It is possible that the international owner might
wish to sponsor exploration work on its own account,
making the findings public for an area which is about
to go up for auction.

The international owner might license anyone will-
ing to pay a stipukrted royalty per ton of nodules of
specified qualify. While this reduces the amount of
financ required at the beginning of an operation as
compared with auction, it has the disadvantage of
making impossible the exploitation of some deposits
of low quality that otherwise might be profitable
and also of reducing the rate of recovery from any
given deposit. If, for example, the areal density of
nodules falls off gradually toward the boundaries of a

deposit, the actual area mined will be smaller with
a royalty per ton than with an auction and substan-
tial quantities of nodules will be left on the sea Boor
that otherwise could have been raised profitably.

The international owner might' lease certain areas
for nodule production to particular countries, grant-
ing the leases for nothing. The relative size of areas
leased in this way would be a major element ia the
distribufioa of the take. The lessees might operate the
properties themselves or sublease them to govern-
ruental or private operators.

It is my feeling that this option is inferior to the
first two since it places a great deal of reliance on
the acumen of the lessees. The overall output would
still be determined by the international owner through
the size of the areas leased, but whether governments
with ao experience in the administration aad exploi-
tation of mineral-bearing lands  bottom in this case!
could hold their owa ia aegotiatioas with more so-
phisticated governments and private corporations is
at least doubtful in view of the history of the minerals
industries.

An international owner could operate on the basis
of service contracts. While many people use this
term, service contract, as if it had a definite meaning,
such is not the case. The real question is the degree
of discretion given to the contracting firm or firms.
Thus a service contract regime could vary frora one
in which aH contracted services are of a rather rou-

tine nature to one in which the contracting firm has
a great deal of discretion, even up to the point where
he agrees to mine and process the nodules on a cer-
tain site for, say, a fixed or variable fee with all op-
erating decisions left to hira.

Direct operation by the international owner. If
contracting service firms have little discretion, the
service contract option merges into this.

While direct operation might give a chance for
direct participation of underdeveloped countries in
operation, it is far from clear that this is a particu-
larly desirable objective. Is competence in the vari-
ous aspects of nodule technology a reaHy good thing
to have or is the effort better invested in something
else, such as family size limitation, control of ero-
sion, or varietal research?

Apart from this, somebody among those financing
the birth of such aa international operation is going
to raise the nasty question of who pays the piper
in the case of losses. Even if there may be a positive
take under some modes of operation, there is ao
assurance at all that direct operation could capture
it. Indeed, the fact that there is no international or-
ganization with any experience to bring to the task
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raises a serious question about the viabiIity of this
option.

CONCLUSIONS

From this recital of problems, it seems clear that
the potential social gain from the exploitation of nod-
ules may be quite large, The fundamental problems
in organizing to reap this potential gain are obvious:
How is the gain ta be divided and how are opera-
tions to be organized? These problems are obvious
but also very diKcult. They are problems which many
would prefer to ignore if we may judge by the fre-
quency with which they are covered over by a phrase
like "using the seabed resource for the benefit of
all mankind," indeed, using the seabed resource not
only to attain this general and unexceptionable ob-
jective, but a number of lesser ones, such as price
stabilization, economic development, advance in
technical competence, and so on,

The parties at interest in the division of this pie,
whatever its size may be, are, first, the consuming
countries. For the commodities involved in nodule

production, this means mainly the developed coun-
tries. And, of course, they have a consumer's inter-
est whether they consume nickel, etc. directly or only
indirectly in products that are made somewhere else.
Second, there are the countries presently pro-
ducing these commodities, some of which countries
are underdeveloped but not all. In no case, however,
does it seem that such production. is a really major
mainstay of the economy of any producer except for
copper, and, as we have seen, it is unlikely that the
effect on the price of copper wiII be very great.
EqurTibriurn in nodule production very likely wiII
have been attained through fall in the prices of
nickel and cobalt long before nodule production
bears very heavily on the copper market. Third,
there is the rather large group of countries that are
neither consumers nor present producers to any sig-
nificant extent but who feel that they, as do other
countries, have an interest in the nodule pie. Finally,
there is a small but important group of business
flrms and governments that have direct interest in
nodule exploitation either because they own or hope
to own patents on some of the processes involved or
because they possess skills that can earn a return if
engaged in one or more of the processes, involved
in nodule exploitation.

Let us review the main possibilities for the organ-
ization of production and the distribution of the
gain from nodule exploitation.

l. If an international regime is not established
and reciprocal recognition provides sufficient stability
for private  and national governmental! exploita-
tion, the long-run prospect is one of price reduction
to the level of costs, with the social gain going to
consumers in the form of lower prices.

2. If an international regime is to be established,
part of the process of establishing it will necessarily
be agreement on how the regime is to operate, both
in a physical sense and in the sense of dividing the
social gain, The possibilities are numerous:

A. Issue of licenses without restriction to private
firms and governments. The results would be about
the same as with reciprocal agreements and no in-
ternational regime.

B. Issue licenses to private and governmental
operators but in such a way as to limit nodule out-
put  e,g,, by auction of licenses, by leasing tracts
directly to all governments, by tax!. Although there
would be some price fall, a sum of some magnitude
might be generated which could be distributed among
the claimants. On what criteria? Should the payment
be related to population? Per capita income? Con-
sumption of metals produced from nodules?

C. Direct physical operations by the international
agency, either exclusively or together with limited
licenses issued to private and governmental operators.
There could be provision for participation in actual
operations by personnel from underdeveloped coun-
tries.'e

A surphis might be generated under this option,
depending on how efficient the operating authority
turned out to be, One of the questions to be con-
sidered before this option could be estabhshed is the
financing of deficits. Without clarification of this
point, it would be difficult to finance the birth of
the operation.

Clearly the problems of reaching a consensus are
formidable, Let us hope that the discussions at this
conference will help to promote an agreement which,
if not strongly supported by all, at least does not
arouse adamant dissent.

"See the paper by Zuhayr Mikdaahi, for example.
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Sergio Thompson-Flores, First Secretary, Brazilian Mission to the United Nations, New York

I had prepared some observations on what I be-
lieved was to be the main subject of discussian this
morning � the proposed interim policy for the ex-
ploitation of the seabed beyond national jurisdiction,
prior to the establishment of an international regime
and machinery. However, I will also ofTer some very
short comments on the economic implications of
such exploitation.

Before discussing the relative merits or demerits
of any given proposal, I believe it necessary to con-
sider briefly the desirability, or indeed the propriety,
of envisaging any kind of interim arrangement, at
least until an agreement is reached an the type of
regime and machinery we ought to have.

Mention has been made of provisions in existing
iriternational law which would be applicable to the
exploration or exploitation of the seabed and ocean
floor. The 1958 Conventions on the Continental

Shelf and the High Seas have been specifically
pointed out as either making provision for, or, by
their silence, allowing these activities to be under-
taken,

In this respect, it should be noted that these Con-
ventions, as expressly recognized in their preamble,
codify existing principles of international law, and
cannot thus be construed as creating rights covering
activities which were nonexistent and indeed unfore-
seen at that time. In fact, when corrunenting on the
provisions of the draft which was to become the
Convention on the High Seas, the International Law
Commission pointed out that with regard to the free-
dom ta explore and to exploit the subsoil of the high
seas � which is a different case from that of the sub-
soil of a continental shelf � exploitation or explora-
tion had not yet assumed sufflcient practical impor-
tance to justify a special regulation.

It is thus clearly implied that a special regulatian
would be necessary once the undertaking of activities
in the area were concretely envisaged, and that these
activities would iiecessarily be conditional upon the
establishment of such a regulatian.

Furthermore, the fact that the United Nations has
been seized with this matter and has been dealing
with it for a number of years is a clear indication
that a new set of rules governing international be-
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havior is naw necessary to regulate the opening of
this area for the benefit of all.

Finally, the United Nations General Assembly
adopted a resolution by a majority of more than
two-thirds of its members declaring that, pending
the establishment of an international regime, states
and persons must refrain from all activities of ex-
ploitation of the resources of the area.

Even if we set aside the question of states' respon-
sibilities with regard to United Nations decisions, the
indisputable fact remains that the so-called Mora-
torium Resolutian reflects the considered view of the

vast majority of world public apinian. Abiding or
not by its terms is not a purely juridical matter; it has
very definite political implications. In determining
their future course of action in this respect, states
cannot restrict themselves ta considerations of a

legalistic nature. Among the reasons which might
seem to justify the creation of an interim arrange-
ment is the feeling expressed by certain interested
parties that the United Nations Seabed Committee
has not yet entered into any significant, substantive
work; they accuse that body of sitting on its hands.
This is definitely not a correct appraisal of the situa-
tion.

A significant step was taken in the direction of an
international regime with the adoption, without dis-
senting votes, of the Declaration of Principles, recog-
nizing that the area and its resources are the common
heritage of mankind. Discussions � very constructive
ones, I might add � are taking place, aii the one
hand with regard to translating the provisions of the
Declaration of Principles into treaty articles and, on
the other, to the type of machinery to be established,

Doubtless difTerent approaches exist in this re-
spect, but I see no reason for not being optimistic.
Many different drafts or points of view have been put
forward and, in the near future, further negotiations
should be able to narrow or bridge the gaps between
the various divergent proposals. In any case, progress
has been encouraging.

We are, however, witnessing an effort an the part
of certain pressure groups within the developed coun-
tries to place a fait accompli before the international
community. In disregard of existing principles of in-
ternational law and world opinion, these groups
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wish to obtain their respective government's endorse-
ment of their plans to force a certain modus operandi
corresponding to their particular needs on the vast
majority of mankind, Their idea is to lay down
through practice the rules they would want others to
respect in the future.

Thus, the interim regime we are examining see~s
rrothing less than an attempt by some large industrial
concerns to force the international communit,
through its negotiating forum, the VN Seabed Corn-
mittee, towards the adoption of a predetermined set
of rules.

But what are these rules? What do they seek?
What is the philosophy behind them? We need not
ga very far to find an answer to these questions.

As we all know, the industrial complex of devel-
oped nations depends ta a very large degree on im-
ports, especially in commodities such as copper,
manganese, nickel and cobalt. Mining operations in
these mineral-producing countries � mainly develop-
ing countries � were controlled totally or to a great
extent by large foreign corporations.

Over the last few years, however, a process of
transformation has been in evidence. This has re-

sulted from an understandable desire an the part of
the developing countries to exercise their legitimate
sovereign rights over their national resources to max-
imize their utilization, thereby enabling them ta meet
their requirements for economic and social develop-
ment. To make up for this progressive loss of con-
trol, the large industrial corporations are turning
their sights to an untapped and potentially rich
source of raw material � the ocean spac~seeking to
create by aH available means, including unilateral
action or in association with what they caH "respon-
sible" countries, a sort of juridical framework, a
system which will institutionalize their control aver
those resources.

A cursory examination of some of the proposals
or opinions now befare the UN Committee seems
to show that the ideal machinery, in the view of the
developed countries, would be a sort of registration
office, which would issue licenses to individual oper-
ators � and in the future these would presumably aH
come from developed countries � guaranteeing them
security of tenure and liberty of production and mar-
keting.

Furthermore, to make things foolproof, a system
is proposed in great detail whereby effective control
of the machinery is ensured by the most highly in-
dustrialized powers.

This is in flagrant contradiction with the principle
of the common heritage of mankind. It is also an
attempt to perpetuate a system of power politics

whose objectives are the maintenance of the political
and economic status duo, The few rich industrial
societies would ensure themselves additional means

of remaining forever rich, while the vast majority of
medium and small countries would wield no effective

decision-making power to enable them to progress to-
wards their economic, social and political objectives.

Pending a decision on the type and powers of the
future international machinery, any initiative towards
the creation of an interim operating procedure would
amount ta an unacceptable attempt ta exercise a
biased pressure on the preparatory work of the future
Conference on the Law of the Sea.

Speaking always in my private capacity, and in
answer to a question which I put at the very begin-
ning, I might say that to even consider at this stage
any interim policy would, beyond being objectionable
from an ethical or juridical point of view, certainly
turn out as an unproductive exercise.

Now, as regards the problem of the economic im-
plications of the exploitation of the area, there are
one or two comments I should like ta make.

To begin with, the question of the distribution of
benefits is one to which many people have addressed
themselves in these last few years. Companies ex-
ploiting the area would have to pay some sort of a
tax on profits, or royalties on production. These pro-
ceeds would then, in the view, it would seem, of
developed countries, be distributed, or rather would
be channeled to existing international agencies for
economic assistance to developing countries, such as,
for instance, the United Nations Development Pro-
gramme. The developing countries, on the other
hand, believe that these minerals which lie on or
under the seabed are the property of every human
being and that the profits from their exploitation
should not be utilized solely for technical assistance
ar economic assistance purposes, but must be dis-
tributed to every state according to a plan which has
still to be warked out, and which will take into spe-
cial consideration the interests and needs of develop-
ing countries,

But furthermore, these benefits are not only of a
financial nature. There are benefits in technology;
any company that operates in the area will, by the
force of things, develop its technological ability. And
in the view of the developing countries, everyone
should profit from this increase in technology.

Nevertheless, even in restricting ourselves to the
financial benefits as far as operations on the seabed
are concerned, a system must be devised whereby
the future international organization be controlled
not by two or three developed states alone, but
by the entire international body of nations. It is vitaI
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Bension Varon, international Bank for Reconstrttction and Development

TuestIay atoraiag, Jane 27

that the machinery be in constant receipt of detailed
information on aH aspects of activity relating to ex-
ploration and exploitation of the area and its re-
sources. The international machinery must serve as
an agency for the administration of that area under
mandate of the owners of the resources; and owners
are surely entitled to some consideration. A simple
registry office where companies could obtain licenses
would not presumably be adequate to provide the
international community with the actual facts and
figures relating to activities in the area, because of
the problems of information referred to by the pre-
vious speaker,

A system is necessary to enable the future inter-
national organization to effectively participate in one
way or another in the exploitation of the resources
af the area. This does not mean that the international

authority should set up its own mining enterprise
which, of course, might be utapic in a certain way.

But there are other means, and in some countries
procedures have been devised whereby private or
state foreign enterprises are allowed to operate. They
are ensured a profit that would justify the risk of
the capital involved, but that assures on the other
hand that the facts of exploitation are known. The
profits of exploitation can thus be distributed on an
equitable basis. These are the ideas which many of
us have in mind when approaching the problem of
the exploitation of the international seabed.

First of all, I would like to take this opportunity
to thank Mr. Christy for inviting me to attend my
first Conference of the Law of the Sea Institute, and
particularly for giving me the opportunity to meet
face to face many of the distinguished participants
whose names I was familiar with and whose work I

have had the pleasure of reading.
I find myself in the uncomfortable position of one

who has been up-staged by more eloquent and far

There is one other small point. The speaker who
preceded me talked about compensation to develop-
ing countries which might lose proceeds from exports
of minerals due to the exploitation of the seabed.
This problem of compensation could be looked at
from another angle. For example, a tax on operations
could be paid to the future international organiza-
tion, the proceeds froni which could be either chan-
neled to technical assistance programs, or divided di-
rectly among states, preference being given to the de-
veloping countries. But, if these monies are used to
compensate one or a few developing countries for the
loss of proceeds gained from exports, what wiII hap-
pen is that we would be subsidizing the companies
that are operating on the seabed and the states to
which they belong. Even developing countries receiv-
ing this looney would stand to lose in the long run.
They would be compensated, but their share in the
total profit would be smaller, as well as the share af
aH the other developing countries, because some of
that total profit would have been channeled to com-
pensation.

This is clearly difficult to accept. Some other
formula must be sought in order that the production
of the seabed does not inffict undue loss on the de-

veloping countries, which are the main producers of
raw materials.

These are the conunents 1 wish to make at this

stage.

more competent speakers. I find, moreover, no com-
fort in the fact that at least one seventh of the audi-

ence, the co-participants in yesterday's Discussion
Group One, may already know what I am gomg to
say, and I fed like telling Mr. Christy, "Did you
have to institute these innovations this year'/"

I am reminded incidentally of the story of a
preacher  Hodja! who, before giving his sermon,
asked the congregation: "All those of you who do
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not know what I am going to say, raise your hands."
Half the audience did,

He then asked: "All those of you who do know
what I am going to say, raise your hands." And the
other half did.

Upon which the preacher said: "Well, in that
case, let the half that knows tell the half that doesn' t
know," and walked aff the podium,

I am exaggerating somewhat; the truth of the mat-
ter is that I did nat draw up any comments until
this morning because I wanted to keep an open mind
on this, maintain as much fiexibility as possible, and
learn.

Frankly, in the last 24 bours, I have learned a
great deal about resolutions and U.S. bills, but very
little about "viable" or "most probable" prospects
for mining the seabed. I don't mean in any way ta
belittle the conference; in any case the problem may
be primarily my own ignorance.

I say it simply with reference to what we have
been saying yesterday, the numerous references to
technological knowledge, and I want to submit to
you that the developing countries have not only
insuflicient technological knowledge compared to
developed countries, but also have insufficient knowl-
edge of or about technological knowledge itself, and
I think it is very important for the international com-
munity, or the academic community, the community
of scholars, to transmit as much of this kind of
knowledge as possible to the developing countries.

In the many international meetings, negotiations
of agreements and so forth that I have attended, I
truly find this to be one of the mast important draw-
backs that developing countries face in negotiating
or in bargaining with other parties.

In this case, particularIy, I think greater dissemina-
tion of knowledge is important, for example, in spite
of the reading which I did over the last several weeks
on the subject, I am still confused on some sub-
stantive points. I really do not know where the truth
lies.

To give you some illustrations: some people claim
that the technology for mining the nodules is fairly
simple; other people claim that it is quite complex
and thus presents certain problems for the developing
countries. Some estunates paint out that capital
requirements are certainly much less in comparison
to developing mineral resources on land; others,
however, claim that capital requirements are sub-
stantial.

Some people say that nodule ruining is around the
corner, that it is practically risk-free; other people,
including some commentators in the discussion group

yesterday, say that we really won't know the truth
until we actually start mining.

Some estimates � the majority of estimates in this
meeting � indicate that the technology is there and
that mining may begin in late 1973, early 1974;
some peop1e say it won't be with us until the 1980s,
and a paper written within the last two weeks even
suggests that this won't have an impact on the mar-
ket until the year 2000.

Another question is: are we really talking about
manganese and cobalt only, or are we saying that a
greater number of metals will be affected? I find Mr.
HerfindahI's analysis quite convincing: we are prob-
ably talking about manganese and cobalt, but if this
is the case, then perhaps we should have a manga-
nese meeting, or a cobalt meeting. I assure you that
it will not be an easy matter; I attended one at
UNCTAD in February, where the participants could
not agree, A: on what the problem is; B: whether
or not to establish some arrangements to exchange
statistical information. Even that presented a prob-
lern.

Clarification of these points is particularly impor-
tant in this case I believe, because the problem by
its very nature requires an interdisciplinary approach.
That is, the advice that will come to governments,
which have to decide on policy, has ta come from
all sorts of specialists.

For example, the economic information which is
sufficient for a lawyer to formulate advice may be
less than what I would consider adequate, and by
the same token, economists may overlook the 1egal
difficulties, and so an.

Moreover, we are talking here about a highly
emotional issue where, regardless of whether only
manganese, or cobalt, or only three metals are in-
volved, we are asking governments to adopt a pol-
icy, or to sanction a policy, which concerns the
"common heritage," an area which has a highly
emotional content. It is very dificult indeed to sell
to governments, and I might add, even to institutions
such as my own, ideas of this nature without a greater
degree of knowledge.

Turning ta my own institution, the World Bank,
we have succeeded over the last few years in dou-
bling aur level of lending, and we hope to do it again
in the future. But we are very much aware of the
fact that if we want to help the developing countries,
our task is not simply ane of giving financial assist-
ance, but also of formulating our own policies using
the best knowledge available, particularly knowledge
which stretches the horizon.

We have not done, quite frankly, any substantive
amount of work on the subject in question, one obvi-
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ous reason being that our sister international or-
ganizations, whose domain it appears to be at the
moment, are there. But naturally, we are following
these developments with great interest. I am not in
a position to venture what role the Bank might take
in the future, arid this perhaps is the proper place
for me to say that what now follows represents mostly
my own views and not necessarily those of the
World Bank.

Yesterday several people quite rightly drew our
attention to the dif5culty of defining what a "devel-
oping country" is. I think it is a legitimate question;
it can be important, but being from a developing
country myself, I have not really seen my case hurt
by lack of a proper definition, particularly in the
case of countries where the level of underdevelop-
ment is obvious.

But I would like to define another term, if I may,
which I think is important, and this is the term:
"needs and interests of developing countries" � the
theme of the Conference.

I notice that in a recent UN document reference

was made to the interests and needs of developing
countries; the order here is reversed. I don't know
whether incorporating this into the theme of the con-
ference was the direct result of this conceptualiza-
tion; in any case I cannot determine how the orig-
inal saurce used the term,

However, one does not really need to engage in
a complex definition. The needs and interests of
developing countries obviously are to improve their
level of development, economic, social and other, to
close the gap between them and developed countries.

I say this because if we are sincere about the
theme adopted for this meeting, the idea is not to
leave the developing countries at their present stage,
it is not simply ta minimize their losses. What the
developing countries desperately want are solutions
which advance their condition, which in fact increase
their rate of growth, increase their standard of living.

Now, if one defines the needs and interests of de-
veloping countries in these terms, that is, not simply
in terms of not wanting to hurt them, but in the gut
form of really wanting ta improve their level of de-
velopment, accelerate growth rates, then, to tell you
the truth, I begin to have sympathy for the so-called
Moratorium Resolution.

I have not done su%cient work to be able to say
� and perhaps I don't have the courage to say � that
l autrightly support the Resolution. Obviously there
are disagreements as ta how much meaning it has,
to begin with. What I am suggesting is that I can
understand the motives of the developing countries

very well indeed in favoring the Moratorium Reso-
lution. I can understand this for various reasons.

To name a few: first of all, if one uses my defini-
tion of the needs and interests of developing coun-
tries, there is really no solid evidence that mining
the seabed will contribute to promote those needs
and interests in a marked way. I am nat suggesting
that there may never be some benefit to them from
this. I am not saying that developments cannot be
modified toward that end. But until now  on the
basis of the very competent analysis of Mr. Herfin-
dahl, and I am referring here to Part l which I had
the pleasure of reading and which I recommend
very highly!, there is na evidence that, on balance,
even if you weigh several alternatives, the develop-
ing countries will benefit in a positive way. I mean,
of course, not in terms of cutting their losses but by
moving forward as a result of the mining of the
seabed.

The estimates which have been thrown around

informally about the size of the tax or what the in-
dustry has in mind are quite discouraging. On the
possibilities of who will produce the nodules, any
realist will subscribe ta the view that it will be

very unlikely that the developing countries in any
major way will participate in the production of the
metals, It is after all the developed countries that
have not only the technology, but also the capital,
without which you cannot really utilize the technol-
ogy-

I can understand the developing countries' pasi-
tion also because in a sense there is such bad timing
involved, if one considers the history of disappoint-
ments or of revised expectations of developing coun-
tries. This is a time when the world has been mak-

ing some progress in redressing the balance in
mineral exploitation. Up to naw in certain commodi-
ties where developmg countries have a large portion
of world reserves, their production has been quite
insignificant. I think nickel is a good example. I did
a small paper on the subject recently and the fig-
ures are fresh in my mind; if one were to classify
New Caledonia as a developed country, developing
countries produce only twa percent of world out-
put, but have, by the most conservative estimates,
one fourth of the world's reserves.

This is also the time when large investments have
been made in developing countries in exploiting their
mineral resources. Brazil is one of them; also several
African countries, including countries with limited
production opportunities, such as Botswana and
many others. These countries are not the major
consumers of these minerals � any statistics will show
that � nor are they likely to become major consum-
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ers in the future, though it is probably true that they
could consume more if they could afford to buy
more. By and large the commodities in question
will continue to be consumed by developed coun-
tries. There is, moreover, really no imminent short-
age of many of these metals.

This is also the time when progress toward in-
creasing foreign. aid has been stalled for various
reasons, or at least has not come up to expectations,
and when even progress toward gainiag greater mar-
ket access in some cases has been short-circuited.

In this sense, thea, one is very much disturbed,
particularly reading between the lines in Mr. Lay-
lin's paper, where'there is a suggestion even if not
intended, that raw materials really give power to the
developing countries. What powers Now I know
that everyone has OPEC in mind, and I won't engage
in an analysis of OPEC, not when Zuhayr Mikdashi
is in the audience; but I think it is quite aa exaggera-
tion to say that by and large developing countries
have any economic power, and that what power they
have derives for the majority of them from owner-
ship of raw materials. In fact, a suggestion has beea
made by one analyst in the press that some U.S,
circles were quite happy with the recent OPEC ac-
tion, for a number of reasons,

Moreover, if I were to put myself in the shoes of
the developing countries � and I am just acting as
the Devil's Advocate for a while � one sees that,
perhaps, they are caught in a power game among the
developed countries themselves. I have just come
from Japan, and also spent a week in Europe, talk-
ing to several minerals-consuming industries, aad I
am aware more than ever of the competition for
raw materials in developed countries which is taking
place, motivated largely � particularly in Europe,
not so much so in the United States � by fear of the
insatiable Japanese appetite for minerals. This, I
think, is something which has been finaIly brought
home to governmeats, aad there is a race, reaUy, to
offset the raw material advantages of Japan by per-
haps imitating their policies, long-term contracts
and the like.

So, by and large, oae can argue that what is lead-
iag some of the developed countries who have been
showing a great deal of interest in the subject is
really the notion, or objective, of securing new
sources of supply from "politically stable" coun-
tries. As Mr. Thompson-Flores quite rightly sug-
gested, nodule mining is regarded as a new baH-
game, aad the country which develops it first will
have some advantage in competing in the exports of
manufactut'es with other developed countries. And

the developing countries, one might argue, have
been caught in this.

The most frequent argument set forth by those
supporting some type of national action is that if
we do aot act, if we doa't have aa interim regime
or a permanent regime, industry will go ahead any-
way.

This may be true, but it is oae of those truths
which it pains one to hear, because if ia fact the
industries are so powerful in terms of capital, or in
terms of lobbies, one wonders what power they will
have even after an interim regime is adopted. One
can perhaps make an analogy here between the de-
velopment of nodules and the development of some
synthetic raw materials � let us say synthetic rubber
or synthetic fibers,

As you know, there is no international agreement
on the agricultural commodities competing with syn-
thetics that I have mentioned, and one of the rea-
sons very often given by developed countries is
that they have no control over the companies that
produce the synthetics and therefore cannot enter
an agreement which would be binding on them.

I know I may sound quite a bit negative, but I
want to assure you that I am not addressing myself
to whether or not there should be an interim regime
or a permanent regime. I think some regime which
satisfies all countries is desirable, the sooner the bet-
ter, but one should try to avoid being in a position
of hypocrisy in terms of promising the developing
countries too much and not delivering enough.

After all, if the developing countries which already
have had a number of disappointments in their
progress toward improving their standards of living
do not want to jump into a decision which, by all
indications, has on balance a negative effect, I do
not think this position is so dificult to uaderstand.

I know that Mr. Christy in particular has been
anxious for me to comment on production controls;
I am afraid I am going to disappoint him, because I
really think that a discussioa of the forms of pro-
duction controls which may be necessary is extremely
premature. The best way I can illustrate this is by
noting that even in commodities about which we
have extensive knowledge and where countries' self-
interests are clear, even there, it has been extremely
dificult to reach agreement. Thus, in light of the
present uncertainties, to discuss the possibilities for,
or the right form of, production controls is really
very premature. After all, the first prerequisite for
a country to consider some type of agreement is its
ability to see very clearly where its interests lie.
Many of the developing countries do not have at
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present sufficient information to define where their
interests lie.

But I would like to make one suggestion, if I may,
really as food for thought. Let me say beforehand
that obviously there should be some type of produc-
tion control, and if you read Mr. Herfindahl's Part
1 carefully, a production control that involves min-
erals both obtained from the seabed and mined on
land.

The idea that I want to throw at you is that per-
haps there should be an agreement which determines
the proportion of metals from nodules that a coun-
try can consume. That is, countries might agree
that a maximum of "x" percent of their consumption
may come from nunerals won from nodules, The
agreement must also cover consumption, not only

BEESLEY: The first speaker outlined one particu-
lar option. The second speaker outlined another, and
the third speaker outlined an alternative option to the
first, The fourth speaker attempted to look at the
range of practical implications, from a very realistic
point of view, of any successful approach.

I would like to point out that at least one option
does not seem to have been referred to in anything
I have heard this morning. I am talking about the
option which Canada put forward in our statement in
the Seabed Committee of March 24, 1971, and which
we subsequently put forth in the form of a working
paper, Document 138/59 I think it is, of August 24,
1971, of establishing a transitional regime and ma-
chinery,

The reason I mention this is that I think it is
worth recalling that the reasons we have heard ad-
vanced against interim machinery did not necessarily
apply with respect to all possible types of transitional
regimes; nor on the other hand do the reasons for
prompt and perhaps unilateral action necessarily
carry weight if there is an alternative other than a
final and conclusive Law of the Sea conference.

production. This, I think, provides certain ffexibilities
in dealing with the problem.

The response to this proposal would in fact pro-
vide a true test of some of the arguments I have set
forth concerning the "real" motives of developed
countries in promoting these minerals. It is quite fair;
the problem of determining who mines the nodules
while still a formidable one ceases to be of over-

riding importance with the above as a pre-condition.
For it is my strong belief that the race to mine nod-
ules is prompted primarily by the potential savings
and competitive advantages it can provide consum-
ers rather than by the earnings it will generate for
producers.

While this kind of proposal might not form the
basis of an eventual agreement, it opens up new
ways of zeroing in on this very difficult problem.

Perhaps there is a necessity for early action of
some sort. I suggest, however, that it is not clear at
this stage that action required must be of the sort
proposed by Mr. Laylin, or necessarily the final de-
finitive, comprehensive total package which we heard
described by Mr. Thompson-Flores.

I consider that unless something relatively radical
occurs at the next session of the Seabed Committee,
we will be faced with certain options, certain choices,
and there is a rniddle one; I don't suggest that the
proposaI which Canada has put forth provides the
ideal answer, but I suggest that there is a possibility
of a middle approach and that that proposal and
others which may be put forth are well worth con-
sidering. Like many others here, I suspect, I am
worried that the two most difflcult problems facing
us this summer � the list of issues problem and the
Kuwaiti Resolution � could together break up the
conference, They could actually cause us to lose any
real possibility af a successful Law of the Sea Con-
ference.

I suggest that that particular result would benefit
no one. On the other hand, a sensible approach to
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the problems raised by these two questions, a real
attempt to seek an accommodation, could lay a very
good groundwork for a Third Law of the Sea Con-
ference.

So I think, in a sense, that we are coming to a time
of crises, and I would just suggest now that we hear
from those present on some of the implications of
the options presented as well as their particular
points of view on the best approach.

ANAND; I am Anand, from India.
My comments are directed to the paper of Mr.

Laylin and, let us say, his defense of this Metcalf
Bill, which has been introduced into the Senate.

There is no doubt that already weak and frustrated
as many of these underdeveloped countries are, they
are being forced, through this bill, to enter into an
agreement immediately; otherwise, they are being
told, they will get practically nothing, and the ex-
ploitation of the seabed beyond national jurisdiction
will continue.

It is very well known, of course, even if it had not
been known so well during the colonial period, that
agreements, if they are to be lasting, must be based
on free will, There is no doubt that the smaller coun-

tries want to become partners in development, aad
not to live on the dole always, ar alms. They do not
want to be at the receiving end all the tim~me
aid, and more brickbats and ridicule.

I am sure that the big powers must not get upset
when the smaller countries demand something as, for
example symbolically speaking, bicycles, when the
bigger industrial powers have got jets already.

It is true that they cannot assert themselves by
force, but do not forget that the weak have their own
strength. The strong must be careful not only about
the might of the big powers, but also about the
strength of the weak, because, as a great Indian poet,
Tagore, said, the weak are a great danger for the
strong. They are like quicksand to elephants; they
have an almost unlimited power of nuisance if they
are not helped. Their strength lies in the fact that
they do not cooperate, they merely drag down. And
this is just what is likely to happea if there is ao
agreemeat on these issues and the stalled Mora-
torium is not accepted.

HUNT: Cecil Huat, Overseas Private Investment
Corporation, generally known as OPIC and not to
be confused with the OPEC of the oil-producing
countries.

In the prepared text for Mr, Laylin's remarks,
there was a reference made to the possibility that the
interim arrangements now proposed might include

some OPIC-type of insurance, As many of you know,
the Overseas Private Investment Corporation is a
United States Government Corporation set up to
take over the programs of political-risk insurance and
private enterprise project Qnancing that had been
operated for a number of years in the Agency for
International Development.

The particular proposals, the Metcalf Bill and
others, are ones on which my corporation has not
taken a position. I expect that we will contribute to
the formulation of the position of the Executive
Branch; but notwithstanding that, and going beyond
the specifics of any particular proposals now under
consideration, the experience of OPIC and the expe-
rience of other national investment insurance pro-
grams in dealing with unusual types of risk-coverage,
political-rich coverage, and in dealing with insurance
in areas where even the underwriters at Lloyd's will
not tread, probably points with a certain inevitability
to the conclusion that under any type of arrangement,
whether it be a unilateral interim regime or, hope-
fully, an agreed international regime, the particular
experience and expertise acquired m this field will be
brought to bear.

Having heard the comments of the various panel-
ists and participants, I hope that OPIC, with its ex-
perieace in being a buffer between the interests of
developing countries and the interests of investors-
and it has been an effective buffer, I believe, in a
number of expropriation situations � may sometime
provide, whether through an advisory or participa-
tory role, an effective buffer in balancing the interests
presented by these knotty seabed problems.

Part of the OPIC legislative mandate is to con-
tribute to the United States foreign assistance effort.
We were, however, set up as a corporation to run on
a businesslike basis, and we suffer perhaps a little or-
ganizatioaal schizophrenia trying to achieve that bal-
ance, but that is just the kind of cross-pressure that is
obviously present in this marine resource problem.

I hope that with advice from all interested parties,
the possibility of insurance of the peculiar political
risks that such ventures involve will be a challenge
that can be responded to creatively and helpfully.

GORAL,CZYKt I would like to confine my re-
marks maialy to the problem of lex lata of deep sea
mining; that meaas what the international law is.

In the discussions in the United Nations organs,
several developed states aad most of the socialist
states represented the opinion that international legal
rules now in force, including the principle of the
freedom of the seas, apply to the research and ex-
ploitation of natural resources of the seabed and
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ocean Boor beyond the limits of the continental
shelf.

In other words, until the adoption of international
legislative measures to the contrary, every state can
conduct exploration and exploitation of mineral re-
sources of international areas of the seabed and

ocean Boor, provided it observes all those restrictions
which are stipulated by the existing rules of interna-
tional law concerning such an activity,

For instance, free access to these resources and
their free exploitation by all states is the consequence
of the principle of freedom of the seas. This exploi-
tation must be carried out in such a way as not to
impede the other users of the high seas, particularly
in navigation and fishing.

Again in other words, the existing norms of inter-
national law constitute a legal framework for the
activities of states on the seabed and ocean Boor. In
my opinion, there is no legal vacuum in this regard.

The basic element of the iegal situation of these
areas is the fact that they are not subordinated, they
are not subject, to the jurisdiction of any coastal
states. That means that they are accessible for ex-
ploration and exploitation carried out by all states,
or with their authorization,

Some of the developing states represented a difer-
ent point of view. It was inconvenient for them to
recognize the present freedom of exploitation of
mineral resources of the international area of the sea-
bed and ocean Boor. These states do not have any
means at their disposal to avail themselves of this
freedo~, and they would nat benefit fram an ex-
ploitation taken up by others.

On the contrary, the undertaking of such an ex-
ploitation could even be disadvantageous to them.
The developed countries could exhaust the riches of
the most easily accessible mineral resources in in-
ternational areas, keeping their own interests in
mind.

The developing countries, expecting future reve-
nues and benefits from exploitation of mineral re-
sources of the seabed and ocean Boor beyond the
limits of national jurisdiction, and an the other hand
not possessing technical means and capital indis-
pensable to begin such an exploitation, attempted to
suggest such a legal settlement which would guaran-
tee their benefitting from exploitation of those areas.

Such attitudes must be considered right and justi-
fied from the political point of view, for one can
hardly accept a situation in which the resources af
these areas would be exploited and utihzed by the
most developed states only.

However based on correct premises, some of the
developing states put forward, in my opinion, legal

concepts which were contrary to the principles of
contemporary international law. The legal situation
being such as I have described above, we must admit
that the existing norms of international law are not
satisfactory for the developing countries, as well as
for other countries not technologically developed
enough to start the exploration and exploitation of
the deep sea mineral resources.

I would like ta add that for instance my own
country, Poland, is among those states.

But in my opinion the only remedy, and the only
possibility to change this unsatisfactory legal situa-
tion, is the adoption by the international community
of new rules for the exploitation of the deep sea re-
sources, The nucleus of such rules may be found in
the Declaration of Principles adapted by the 25th
Session of the General Assembly.

But the Declaration, as a resolution of the United
Nations General Assembly, is not legally binding on
member states, the less so of course on states which
are not United Nations members, because the Gen-
eral Assembly has no legislative power.

The Declaration of Principles therefore cannot
change the existing rules of international law, which
apply to matters rigidly in this way. It seems to me
that the only way to introduce the concept of the
common heritage of tnankind into the body of rules
of international law and ta secure the equitable
sharing of benefits derived from the exploitation of
the seabed and ocean Boor beyond the limits of na-
tional jurisdiction is � using the words of the Decla-
ration � "... by the conclusion of an international
treaty of universal character generally agreed upon."

BKKSLEY: I am going to take the liberty af sug-
gesting how we might focus our discussion.

As I see it, the points that have been brought out
raise only four or five reaUy central questions. One
is when we act. That means in essence whether we

attempt some kind of transitional approach for the
time being ar whether we don' t; whether we wait un-
til we have fully elaborated the treaty regime. That is
the first question.

The second is how we go about it now or later.
Essentially it is a question of unilateralism  or re-
ciprocal unilateralism! or the multilateral approach,
the treaty regime approach.

I think the next question that we ought to be ad-
dressing ourselves to, given our particular topic, is
the nature of the resource-management system we
would be developing one way or the other. It would
seem that there is fairly good reason to believe that
the kind of resource-management system which
might be effective for the exploration and exploita-
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tion of petroleum may not be wholly applicable to
the kind of problem we are tahrg about today�
nodule mining. There may be special requirements
needed.

The final question I suggest is the one that could
obviously take us as long as it has taken the Seabed
Committee, and that is the essential nature of the
regime to be developed, either by a series of uni-
lateral acts, coordinated or uncoordinated, or multi-
lateral.

REBAGLSATI: I aru Orlando Rebagliati, of the
Argentine Mission to the United Nations.

I just want to make a brief comment on the good
speech of Mr. Laylin this morning. I think that in
this particular question of the interim regime there
are two main questions involved from an interna-
tional relations point of view. I think one is the legal
discussion of this matter and the other one is the
political aspects.

In regard to the first one, the legal discussion, sev-
eral opinions have been made here, some of them by
Mr. Laylin, some others by Mr. Thompson-Flores,
and I am sure some others will be heard later on.

I think it is very hard to decide which side the law
is on, namely, the side of the interim regime or on
the side of the Moratorium. I am talking about the
international law, of course, not national laws.

The Geneva Conventions on the one hand bound

only several states of the international community,
which are not the majority, and interpretations from
the Geneva Conventions can be made in both ways,
favoring the Moratorium or favoring the interim re-
gime.

Mr. Laylin said that what is not prohibited is al-
lowed, and other opinions said that what is not
allowed is prohibited. Of course, international cus-
tomary law, the traditional four freedoms, do not
include freedom of deep sea mining offshore.

But as I said before, I think it is a very difficult
matter to decide, and I am afraid we won't be able
to do so here. In any case, there are in these cases
several means of settlement. We all know the peace-
ful means for settlement of disputes; this implies that
any country can decide juridical matters which in-
volve other states on its own. But this general prob-
lem has to be solved with the agreement or through
the peaceful settlement of disputes.

One of those means is the International Court of

Justice. I don't see, from a theoretical point of view,
any inconvenience now in going to the Court to ask
for an opinion on this matter, a legal opinion. Not a
trial, of course, but a legal opinion.

Another principle well-known and recognized by

all the states in international law is the principle of
good faith. All the states have to behave in goad
faith in their relations with other states and obliga-
tions have to be accomplished in good faith.

A consequence of this principle of goad faith also
recognized by the international community is that
while states are holding negotiations on some issue,
they have to refrain from any actions which can
prejudice or influence such negotiations. In daily
business life this principle operates in a rather rough
manner, but to translate for those who do nat have a
legal background, this is the principle of fair play.

From the political point of view, I see also a
great deal of importance here. What has to be con-
sidered by any state that is inclined to unilateral ac-
tion in this matter is the political cost of such action.
That political cost can be loss of the prestige of that
country in the international community; not only
loss of prestige, but also the reaction generated
against that country because of its actions. That reac-
tion, of course, can provoke another answer from the
first country, and so on, which of course will lead
probably to a very diacult situation for friendly and
cooperative relations among ail countries.

I think both considerations have to be taken into

account, and I would stress the importance of this
last one, the political one, because I think the main
task at this stage for the international community is
to preserve relations among the states from all
struggle and, most of all, from all forced action.

LOGUE: My name is John Logue, of Villanava
University.

A couple of weeks ago I testified before the House
Merchant Marine and Fisheries Committee against
H.13904, the Deep Seabed Hard Mineral Resources
Act. As you know, the Senate number for the bill is
S.2801. I want to make some brief comments which

parallel the testimony I gave before that comruittee.
My first comment has to do with the "how."

I think it is very important that deep seabed re-
sources policy be made by the international com-
munity and not by a small group of powerful nation-
states, The development states are greatly tempted to
go it alone. But "going it alone" has a price. Some
150 years ago a British Foreign Secretary, Stratford
Canning, pulled his country out of the Quintuple
Alliance, a modest but important attempt to build a
European security system. As he did so, Canning
coined a famous epigram: "Every nation for itself
and God for us all." Britain had decided to go it
alone, But some ninety years later, in 1914, Britain
paid a heavy price for her refusal to help build
strong international institutions.
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The United States can take a lesson from Britain' s

"go it alone" experience. For passage of the Deep
Seabed Act would torpedo the passibility of a deep
seabed regime under iaternatianal sponsorship and
would probably torpedo the possibility of a success-
ful United Nations Conference on the Law of the

Sea. And if we torpedo that Coaference we are tor-
pedoing a development which could significantly
strengthen the United Nations and could provide
some funding to strengthen the UN's peacekeeping
capacity, a matter of immense importance to the
United States and, indeed, to every member of the
UN.

So I think it is very important that deep seabed
policy be made by the international community, even
if this means an interim regime: It must not be made
by a few rich powers.

Now let me say a word as to the "when." I think
the ocean regime should be set up as soon as pos-
sible. I have talked with my good friend from Brazil,
Mr. Thompson-Flores, and I think I agree with
almost everything he has ta say on the deep seabed
question. But let me say that I am opposed to the
Latin American or any claim to a 200-mile limit.
And I regret very much the unilateral way in which
those claims are made. Indeed there is a certain
poetic justice in the unilateralism of the mining com-
panies with respect to the deep seabed, corresponding
to the unilateralism of certain coastal states in claim-
ing a 200-mile limit.

lt is my hope that if the Latin American states wiH
not come in from their 200-mile claims they will at
least agree that the international community must
get a generous percentage of the benefits inside the
200-mile line. If they agree with that I think we may
get a convention or a Conference much sooner,

Now a word or two about the oceaa system we are
designing. It seems to me we should give some real
thought to the proposition that international controls
on production and pricing are desirable. In his re-
marks, Mr. Laylin suggested that low commodity
prices were in the interest of almost everyone and be
implied that unlimited production was aho a desir-
able thing.

But are low commodity prices and unlimited pro-
duction really so desirable?

I would be very interested to hear Mr. Laylin
apply his logic to domestic oil prices and production
in the United States. As we kaow, the amouat of oil
produced ia Texas each year is limited by the Texas
Railway Commission. And I wonder whether he
would also want to get rid of the price supports we
have on wheat aad tobacco aad other farm products,
I think that to abandon these programs would be to

return ta the laissez-faire world of the past, a world
which we can't go back to and should not go back to,
even if we could.

My central point is that we must be willing to
shoulder some of the burdens which may come with
an international regime, with an international solu-
tion to the ocean problem. In the short run it might
be much mare ef5cient to have the problem dealt
with by the great powers themselves. But often things
which are clever in the short run are not wise, and
I am sure passage of the Deep Seabed Hard Mineral
Resources Act would be just that: clever but not
wise.

DE SOTO: I noticed something in Mr. Laylin's
written statement, where he says:

It has further been declared by the vote of
delegates of many nations ta the General As-
sembly that any lesser rights acquired by activi-
ties on the seabed shall be subject to any inter-
national regime hereafter agreed upon,

He has not actuaHy mentioned the Declaration of
Principles on the Seabed, Resolutioa 2749 of the
General Assembly, but I do believe that is what he is
referring to.

So I would like to quote directly from the Declara-
tion af Principles, which says in paragraph 4, that:

AH activities regarding the exploration and
exploitation of the resources of the area, and
other related activities, shall be governed by
the international regime to be established,

In paragraph 14, the first sentence says:

Every state shall have the responsibility to
insure that activities in the area, including those
relating to its resources, whether undertaken
by governmental agencies or non-governmental
agencies or persons under its jurisdiction or act-
ing on its behalf, shaH be carried out in con-
formity with the international regime to be
established.

Now, we are talking about a future international
regime, and though it can be disputed that this is in-
ternational law � we have heard quite a bit about
the lex lata today � I do believe it represents a moral
and political commitment oa the part of states which
backed the Declaration, at least on the part af the
Executive Branches of those states, to abstain from
any sort of activity and to withhold their nationals
from any sort of activity until such a regime is
established.
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Professor Goralczyk, of the University of Warsaw,
who represents Poland on the Seabed Committee,
has told us that he believes that the best way to set up
a regime is through the United Nations Seabed Com-
mittee, aad ia the normal codification process;
though his country along with other Eastern Euro-
pean states abstained on the Declaratioa of Prin-
ciples, I take this to be a commitment of good faith,
such as my good friend Rebagliati was talking about.

Now, Dr. Logue of Villaaova University has given
somewhat even-handed treatment to Latin Ameri-

can countries with 200 miles and the mining industry
of the developed nations. I don't think that states and
private firms can be treated evenhandedly or on the
same footing in international law. Professor Laylin
has spokea of a minority of delegations of member
countries of the Seabed Comtaittee who are delaying
the preparation of a conference oa the Law of the
Sea because of the repercussions which exploitation
of seabed resources may have on their own exploita-
tions.

I think it has yet to be proven that there is any
delaying, that there has been any delaying behind
or contained in the expressions of coacern of coun-
tries which are exporters of raw materials which may
come from the seabed. I think this has yet to be
proven.

At any rate, Professor Laylin's af5rmation that
there is a declining share of control by developed
countries in the production of minerals is, in my
view, anything but alarming.

LAYLIN: On this question of good faith, I am
in complete agreement that you should aot prejudge
something when you are aegotiatiag, and I would
add, in good faith. You cannot stop the technological
progress in the ocean by dragging out these negotia-
tions.

Now, it was just said that it remains to be proven;
for Heaven's sake, just go to any one of these Seabed
Committee meetings aad see how they are dragging
it out. The United States and a few other countries

are having a dreadful time persuading the rest of
the group to meet in 1973 for a conference. Good
faith requires that you move ahead on this.

Now, on the question as to whether or not the In-
ternational Law Commission, in declaring what were
the freedoms of the seas, included the digging up of
resources from the seabed, in their reports of 1950
and '51, they specifically named that as one of the
freedoms, in the comment. The reason it did not
get into the text was because they said that there had
not been enough practice for a customary regulatory
law to arise.

Now, you can imply from that that you cannot do
anything until there is conventional law. The other
regulations ia the High Seas Treaty are declaratory
of the custom that has been recognized as binding in
navigation and the laying of cables and so forth.
There have aot been any customs, but again, you
can't imply from that that there cannot be a growing
custoraary law of the deep seabed.

THOMPSON-FLORES: I won't address myself
to the question of the eventual coverage which ex-
isting rules of international law might provide as re-
gards the exploitation of the resources of the seabed:
I think both opinions have been given on the subject
during the last few years, and nothing will change
them.

However, the fact remains that the majority of
nations has clearly expressed its considered feeling
that exploitation should not take place until an agree-
ment is reached on the future regime. This does not
apply to exploration activities necessary for tech-
nological progress, but only to the exploitation itself.

I would also like to comment on an observatioa

that was made by Professor Logue about the ques-
tion of the limits of national jurisdiction. I might
point out that in my view this problem has always
been looked at a little bit out of focus, We raust keep
in mind that up to this point, the question of limits
has aot, in any way, blocked work on the interna-
tional regime. As far as the major industrial powers
are concerned, the importance of the question of
limits is not so much oae of an economic nature, but
is of political importance; the emphasis being on
national security.

If limits are brought into the picture of negotia-
tions oa the future Conference oa the Law of the

Sea, it is specifically because these limits have to do
with navigation for military purposes through inter-
national straits, and in the immediate vicinity of
potential "enemy" states, But this point has very
little to do with the future regime and machinery for
the international area of the seabed.

On the other hand, a rather strange situation pre-
sents itself. The group whose specific proposals on
the type of machinery are based on ensuring their
effective control over it, and thus over the resources
of the area, is the same as that which insists we
should have narrow limits of national jurisdiction.
This amounts to telling us, "You should have nar-
row limits; give up your resources to the interna-
tional machinery which will be controlled by us-
the only ones, by the way, who will be in a position to
operate in the international area." Isn't this a little
selfish2
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PINTO: I just want to make two brief comments.
First I would like to welcome the statement which

was made by the last panel speaker, Mr. Varon. It
is true that he spoke in his personal capacity, but
nevertheless he speaks from that great bastion of
private enterprise � the World Bank � and to see a
certain degree of sympathy for the Moratorium there
is very heartening,

The first comment that I wished to make is in re-

lation to the question of good faith in the Seabed
Committee. Of course, one can argue the question of
good faith for a long time. My government, and my-
self personally, have been very much involved in the
negotiations on the seabed, and I wish to assure those
who have not been associated with the Seabed Corn-

mittee's deliberations that there has been no delib-

erate delay in negotiating the various problems of
substance that have come before the Committee.

In fact, one might almost say, to take a few words
from one of the previous speakers, that one cause
of the slowness of progress is that the developing
countries are having a dreadful time trying to con-
vince the United States, among others, of the justice
of their claims,

It is only when there is a meeting of minds that
we will have more rapid progress on the matter. But
there is no lack of good faith, certainly not on the
part of my government. I think we have had a gen-
erally good record in this respect.

My second comment is in relation to the paper
put forward very ably this morning by Mr, Laylin. I
want to say bow much I admire his initiative on be-
half of U.S. mining interests. I think his whole initia-
tive is of great value to the Seabed Committee; it is,
in a sense, the obverse of the Moratorium Resolu-
tion. Those of us who wish for progressed I think
most of us wish for progress � would like to see some
pressure of this kind. The fact that I hope Mr. Lay-
lin's initiative will fail is beside the point. I think it
is a useful initiative, and I think it could bring about
some progress in the Committee.

SOUTHEY: My name is Clive Southey; I am an
economist from Canada. I would like to confine my-
self strictly to the economic implications of the in-
terim report on the Moratorium. As background, I
would like to mention that I have recently surveyed
the hterature and data as to the rents that are re-

turned from minerals in Canada, and you will be
glad to hear that there are apparently no rents made
from minerals in Canada. In fact, the mineral in-
dustry � specifically excluding the oil industry � the
hard nuneral industry is apparently a net detractor

from revenue in the case of Canada, and I would
guess this is true of the United States.

And you ask yourself: why has this happened?
And the reason it has happened, in my opinion, is
that the regime under which these minerals are ex-
tracted, even within countries such as Canada, es-
sentially do not provide adequate security of tenure.
What is happening in the case of Canada is that it
pays corporations to go out and extract the minerals
twenty years before it is really economically ideal to
extract those resources. Why? Because if one com-
pany does not go and do it, the other might.

Now, bearing that in mind, turn to the Moratorium
and the interim report, It seems to me that we can
anticipate no rents, particularly under an interim
report, because unless the interim report guarantees
security of tenure to those corporations that go out
and extract the minerals, the outcome will be pre-
cisely the same as in Canada. They will rush out
there too early, too quickly, in fact as soon as there
is a net profit margin to them, and they will extract
those resources.

As a consequence, the only benefit to society will
be low prices, There will be no rents, and since the
benefits to the undeveloped countries must basically
come in the form of rents, I submit that it is essential
that we do not proceed to extract resources or give
any kind of tenure until such time as that tenure
would be secure, and I believe that would be secure
only if we have international agreement.

BERN'FELD. I am Seymour Bernfeld, of Ameri-
can Metal Climax, and I would like to say to the
Chairman that it is always a pleasure to listen to
him. His remarks are down to earth. He clips issues
and doesn't wander, and I will try to keep my re-
marks on the same level,

What is going on in the United Nations today re-
minds me of Aesop's fable of the hon and the tiger
who were arguing over who was going to eat an
animal that they had trapped, and while they were so
busy arguing, the fox walked away with it.

This is exactly what is going to happen if we wait
for an international regime, either on a temporary
or a permanent basis, because the companies that
are in the field, under present international law can
very well go out, recover and owe nothing to any-
body. This does not satisfy anybody other than the
people who are going to do it.

The purpose of S-2801 is to introduce some law
and a semblance of a legal regime for something
that is going to develop and must develop within a
few years. It is the only insurance there is for any
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income to the developing nations out of seabed re-
sources within the foreseeable future.

If we wait until an international regime is formu-
lated through the efforts of the present Seabed Com-
mittee and the UN itself, from past experience, I
would say it is going to take us at least 15 years, first
to get an agreed text to go before a convention, sec-
ondly to have it adopted by a convention, and
thirdly, to have at least two-thirds of the nations of
the world accede to it so that it might possibly be-
come the universal law it must be.

S-2801 is strictly an interim measure. It does not
seize anything for the United States or the operator
to the exclusion of all others. Every nation can do
the same thing for itself and it needs no money to
do so. It is merely a matter of licensing the people
subject to their jurisdiction. As you know, nations, in
order to lure people within their jurisdiction, offer
them all sorts of tax incentives, preproduction tax-
free periods and so on, and there is no reason in
the world why the so-caHed developiag nations can-
not do the same thing.

The whole purpose is to provide the necessary law
for something that is going to happen now so that
we don't have causes for confrontation between na-

tions. This sort of concorde of action is not possible,
it seems to me, even on a temporary basis, through
the international organizations for these reasons: It
would take time to develop the technical organization
necessary to exercise the controls, and it will take
a long time to make the Assembly understand what
is needed oa the technical side; whereas the system
proposed by 2801, if adopted by a number of na-
tions in the interim, takes the experienced mining
ministry personnel of each nation and puts them in
charge of an activity that they understand.

I think ta sit by and argue theoreticaQy, with the
day growing as late as it is aow, for an international
regime, is going to be just another example of
Aesop's fable.

JOYE: Judy Joye, Oceanographic News Service. I
would like to comment an the long-term effects of
interim measures. First, there is the obvious concern
that interim measures have a way of becoming per-
manent measures; on the other hand, the experience
gained by observing interim measures could benefit
the formulatioa of a future treaty.

But I must express significant fears about the
problems of unilaterally adopting interim measures.
If, let us say, five countries adopt unilateral meas-
ures, the potential of merging these various concepts
into a common treaty will be difncult, if not impos-
sible. Countries that adopt such interim measures

must protect their nationals, and they must also pro-
tect the investments made after this legislation is
passed. Therefore, I must conclude that the concept
of unilateral action could be the first symptom of
total failure of a future Law of the Sea Treaty.

If you ask if interim measures are to be adopted
by the United Nations, then you run into the obvious
situation that if UN delegates could agree on interim
measures, they should be able to agree on a future
seabed treaty. So I would like to sum up this cora-
ment by saying that this current interest ia iaterim
licensiag could be symptomatic of failure of agree-
ment on a worldwide treaty.

LEVERING. Sam Levering, Save Our Seas, an
organization lobbying in Washington for aa interna-
tional solution to ocean problems.

I have been responsible for organizing testimony
at hearings against this particular interim measure,
2801, and have testified myself before Congressional
committees.

We object because this interim measure very likely
would become permanent. There is nothing as per-
manent as something that gets under way and blocks
anything else from taking its place, It is unlikely, as
this measure requires, that the United Nations Sea-
bed Committee would actually validate the claims
established under this measure.

It is unlikely that the United States Senate would
compensate for the losses, in case a aew type of
regime got under way. We think that this interim
measure would be about the death knell for any
really effective treaty for the deep sea.

To answer the question of 'When," we think that
perhaps the Law of the Sea Conference might sepa-
rate out this matter of deep sea hard mineral re-
sources, if the other law of the sea issues drag on
tao long, and come to some agreement that is equi-
table and makes sense. So "when" may be some in-
terim arrangement, sometime, that is fair and mu-
tually agreed on ahead of the rest. But if that should
be, the interim arrangement should be a good one.

Now what is bad about this interim measure is

basically, in our opinion, that it promotes coafiict
over claims to ocean resources between developing
nations aad developed nations. It could even lead to
serious coafiict between developed nations. It does
not share equitably the resources of the deep seabed.

It seems to me that there would be very little to go
to anyone except the developing companies, after
depletion allowances had been taken under United
States domestic law, with a permanent license fee of
only $5,000. We don't think that this interim meas-
ure provides stability for those investing in ocean
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enterprises, as is necessary. And we don't think it
really gives any voice to the international community
in this common resource of the international com-

munity.
There is no effective international authority and

no basis for settling confficts, no tribunal, and there
really is no protection for anyone. So we think that
this is not even a good interim arrangement, if one
should eventually be necessary. We do not think that
it is in the interests of the United States or other

countries to take this particular route. We are open-
minded as ta "when"; but certainly as to "how," this
is not the way we think makes sense.

DE ROCHER: My name is Fred De Rocher, from
the University of Miami. I take it that we can all see
the incompatibility between the Moratorium Resolu-
tion and unilateral interim measures, but a few mo-
ments ago, Mr. Beesley raised at least the theoretical
possibility of a multilateral or international interim
or temporary regime. I would like to address a
question to the panel, and, perhaps specifically to
Mr. Beesley, as to whether he can identify, or for that
matter, anyone else can identify what aspects of this
entire problem of legal regimes for seabed exploita-
tion might be easier to handle, or might be politically
feasible if we label the solution "interim" rather than
Ll~g

Is this just a theoretical possibility or is there
really a political potential for a multilateral or an
international interim solution?

BEESLEY: First, I certainly do not think that
transitional machinery is a merely theoretical possi-
bility. I think it is a practical passibiTlty which is be-
coming increasingly more practical,

When the Canadian delegation put it forward in
March of last year in UN document A/ACI38/59,
it did not require a prophet to envisage the situation
now facing us. There are a number of companies in-
corporated in various countries actually about to en-
gage in activities in the area" beyond national juris-
diction." We don't really know whether the area in
question is beyond national jurisdiction or not, be-
cause no ane can even agree where the area begins or
ends; although we do agree at least that there is an
area somewhere out there,

We also know that these companies are apparently
engaged, with one possible exception, only in purely
experimental activities; although I assume that the
manganese nodules they pick up will not be thrown
back into the sea,

Now I might mention to you also that there are
several Canadian companies which have each con-

tributed $50,000 to one of these consortiums, or
joint ventures, to purchase the information obtained
from these experiments, I think there are a half-
dozen of them. When this was done I don't know;
they neither sought nor were granted permission
from the Canadian Government, because I assume
they saw no reason to do so.

I can tell you also that we have requested an opin-
ion from our Department of Justice on whether the
Canadian Government could restrain these compa-
nies if it wished to do so. My understanding is that
such action, even if deemed desirable, would be ex-
tremely difficult and perhaps impossible.

Now, leaving that problem aside, what am I talk-
ing about when I talk about a multilateral transitional
regime? I don't like the term "interim regime" be-
cause it is being used as a perjorative term. We are
not operating in a legal vacuum; we may or may not
be operating in a vacuum in terms of iex lata, but
must we be that legalistic?

We have a UN Declaration of Principles, which
was very carefully negotiated over many months; I
am talking about Resolution 2749 of the 25th As-
sembly, 17th of December, 1970. If time permitted
we could go through those principles and illustrate
how many of them could be incorporated in a treaty
regime laying down the basic treaty principles with-
out any modifications, and how many others raise
certain difficultie of a practical or strictly legal
order. Others raise political or economic difficulties
of another order.

However, we already have an indication of the will
of the international community, and in fairly specific
and, I would say, legal terms. It is worth looking at
that Resolution not as just another UN resolution.  I
don't hold with the school of thought that any reso-
lution of the UN should be looked at as "just another
resolution."! I accept that it does not have legal
binding force, but it certainly has a good deal of legal
content, and I think we could capitalize on it if we
wished to.

Now, how would we go about it? I am only giving
our particular suggestion. There may be other more
acceptable ones, and we don't insist on our particular
suggestions being taken up, but we do hope some-
body comes forward with some kind of constructive
proposal. Our suggestion is that the nub of the prob-
lem is, in part, the difficulty about national limits.

We know how long a process it will be to really
define the limits of the international area, but we
also know that even taking the most extreme claims
of states and putting them all together on a chart,
there is still a vast area out there which everyone
agrees is still beyond national limits. We would sug-
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gest, therefore, a different kind of moratorium pro-
posal; namely that we take the area which is agreed
to be beyond national jurisdiction, and define it.

It is a simple enough matter; a UN paper is now
in process of preparation which may have such an
effect, because it is intended to be a compendium of
national legislation. This does not mean that the area
would be definitively defined as the area beyond na-
tional jurisdiction; on the contrary, the area could
be expanded. It is most unlikely that it would con-
tract. We would then know that we were talking
about a concrete area, and we think that some degree
of concreteness has to be brought into this situation.

Now, the second element in our proposal is that
some form of transitional machinery be set up, and
I agree completely with my friend Sergio Thompson-
Flores that there can't be a mere register, a kind of
register of what the nodule-mining companies are
doing this week. It has to be far more than that; it
has to have real control.

I have outlined in the paper which we presented to
the UN exactly what we think the functions would
have to be of even that transitional machinery. The
problems are complex, but not so difficult that people
could not put their minds to them and try to deter-
mine whether it is worthwhile attempting to hold
the fort for the time being, by some effective means
� assuming we wish to do so.

The third element relates to funding. Presumably
we would have to look to UNDP or some other

source for funding, so we have come up with a rather
radical proposal. It is for a temporary � it could be
permanent if a country so desired � voluntary tax
on a11 offshore mineral revenues, petroleum and
otherwise, which we would be prepared to see begin
at our own internal waters. In other words, for this
purpose set aside the shelf concept, set aside the
question of final limits; let us just have some money
to prime the pump � through a voluntary tax on all
offshore revenues from internal waters seawards.

That is the essence of our three-part suggestion.
We have deliberately not made it in the form of a
proposal; we knew we were premature. We knew
there would not be much mterest in this idea until

the situation had become such a sorry mess that
people would have to start putting their minds to
possible solutions.

As to precisely what we are proposing, most of it
is in our working paper, which I wiE have distrib-
uted, not for the sake of gathering support for it, but
so as to indicate that there are various possible ap-
proaches which are open to us, whether Canadian
or not; and that much of the work as already been
done in the Declaration I mentioned, and in the very

considerable degree of negotiation that has gone on
in the Seabed Committee.

I am one of those who thinks it is no exaggeration
to say that the Third Law of the Sea Conference has
already begun, and in that sense we are not starting
from scratch; we are not nearly so badly off as we
were before the First and Second Law of the Sea

Conferences.

Much of the work is not that evident, it is not that
obvious; it goes oa in forums outside the Seabed
Committee. For example, I doubt if any of us will
leave here with quite the same range of ideas we
brought to this meeting. I hope we will all have
learned something from it. I think there is activity
going on; I think there is progress going on.

I would like to quote one passage concerning a
point which I think is important to bear in mind, in
terms of the functions of such a regime:

It would have to be basically a regime, and
thus a machinery, which would lead to develop-
ment, not one that would curtail and stifie de-
velopment, but it would have to be regulated
development. It would have to be a real re-
source-management system.

In the paper I mentioned, we indicate the range
of considerations which we think have to be taken

into account to that end. I would like to make one

point arising out of some of the rather general state-
ments made by my friend Mr. Thompson-Flores, al-
though I know he could not possibly have meant
them to apply to the Canadian position, which is
refiected in one of the comments made in the work-

ing paper:

Very difficult questions arise concerning pro-
posals for weighted voting or double majorities.
It would be incongruous and incompatible with
the fundamental princip1e of the UN of the sov-
ereign equality of states in an international
regime intended to benefit humanity as a whole,
to give a virtual right of veto to any particular
state or group of states.

This position may be thought to be unrealistic,
but we think it is realistic.

THOMPSON-FLORES: One or two further words

on the interim regime, and specifically on the ques-
tion of "when."

Here, I think, is the crux of the matter. To speak
about an interim regime now on the basis of this bill
would really amount to an attempt at forcing a pre-
conceived set of rules on the international community
through the Seabed Committee. To insist on a discus-
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sion on the subject at this stage would only have the
effect of totally disrupting the work of the Com-
mittee.

As I intimated earlier, the progress of the Com-
mittee has been most encouraging. Following the
adoption of the Declaration of Principles, a special
working group has already begun putting the prin-
ciples contained in the Declaration into the form of
treaty articles. This working group is headed by our
friend, Dr. Pinto, and during the summer session
we expect to have many of these principles in treaty
article l.anguage. As our Chairman mentioned a few
minutes ago, some of them could go in without much
change. Others would have to be reworded, but,
given that there has been a unanimous agreement on
those principles, there should be no reason why part
of the general Convention relating to the seabed
could not be ready this year.

However, the problem of the kind of machinery
to be set up still remains. Up to now no agreement
has been reached, but if we can arrive at an under-
standing, or at least bridge or narrow the gaps ex-
isting between the various proposals put forward,
then an interim arrangement may be born de per se.

We will not have to wait the fifteen years men-
tioned a little while ago by one of the speakers from
the fioor, As everyone knows, many times bilateral
treaties come into force years before they are ratified.

A working arrangement is very possible, and in-
deed will be automatic once there is agreement on
the type of machinery to be set up.

But to decide at this stage, even multilaterally, on
a certain set of rules, is a very dangerous procedure
which many are not prepared to follow.

FROLANDER: I am Herbert Frolander, from
Oregon State University. I am here as an observer,
not a lawyer, and perhaps you will excuse me on that
basis for what I would like to say.

As I see the discussion developing, it reminds me
somewhat of a situation I see in my own family. We
have a pie or cake that is about to be cut, and the
question is how is it cut so that everyone receives a
fair share.

I have heard the comment "developing nations
and developed nations"; I am not sure where the line
is drawn, but I would guess that developing nations,
by what they are saying, aspire to become developed
nations, and therefore, we will all be in the same boat
one day.

We have a principle in our family that I might
suggest might be looked at in consideration for in-
ternational agreements. It is very simple; when we
have the cake to be cut, we let one youngster cut the

cake, and the other one decides which piece he
wants. If somehow this principle could be applied
whenever decisions are to be made, as if to say,
"some day I will be in that situation, on the other
side of the fence; will I be willing, ready and able to
live with it at that time?" Then we have a very ready
solution, Because as I see it, everyone here, those
calling themselves developing nations, are a growing,
healthy family of youngsters who desire to reach a
level at a future time, but once reaching that level,
they live under the same principles. We find this
works very well in our family.

I offer it as a suggestion for future discussion.

FULLER: My name is William Fuller, and I am
just a practicing lawyer.

I would like to comment that I think we are mak-

ing the assumption, as many Congressmen do, that
any legislation they can get enough politica1 votes to
pass is valid.

I do not think the right to issue a license in inter-
national waters is withm any of the powers specifi-
cally delegated to Congress by our Constitution, I
feel that the legislation that we have here is a type
of legislation that properly follows and implements
an international treaty or agreement negotiated by
the Executive Department in the same manner as the
Rules of the Road for international navigation, or
the telecommunication cables of which Mr. Laylin
spoke.

WALLACE: This is really a question to the panel
on the assumptions which have been evident to me
in several of the American contributions from the

fioor, that technological progress in this area, as in
others, can not be stopped.

Now, I am in international politics, not in interna-
tional law, and I am aware that in some areas, tech-
nological progress can at least be delayed by inter-
national agreement, if not stopped, when for instance
in the armaments field it is to the advantage both of
the United States and the Soviet Union to do so. So
that argument does not sean to me to be in itself
compelling.

The question I have � and this comes from my
relative ignorance in this field, and I would like
therefore to hear comments from the panel on this-
is, to "whose" advantage is it apart from that of the
United States, undoubtedly of Japan and perhaps
also of West Germany, to push ahead fast with the
exploitation of the seabaf?

I would have thought that you would not even
find a majority of OECD nations who were anxious
to go ahead fast with putting up the capital for sea-
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bed mining. It is qmte clear from the discussions
this morning that you would aot Gad a majority of
developing nations who would want to push ahead
fast.

So my questio~ to the panel is: who apart from the
United States is really anxious to follow the so-called
inevitabilities of technological progress in this Geld?

BEESLEY: It is aot necessarily a state that de-
cides on actions of the sort we are talking about. It
may be an individual, or a company; it may be a
multinational enterprise. Your question took that
into account by saying, what are the attitudes of
states, since some of these activities are permissible
under national legislation because they are not for-
bidden; and even were they forbidden it would be
hard to say where the area beyond national jurisdic-
tion lies � there would be difliculties of enforcement.

Leaving all that aside, much of the initiative seems
to come from private enterprise, and understandably
so. That is where much of the technology is, that is
where the interest is in developing new sources of
materials, new sources of proGt, and also still further
new technology.

I think this is a partial answer; ia addition to
which it is worth noting that at the present state of
progress of the Seabed Committee, particularly the
evident progress as distinct from what may be going
on beneath the surface, I would suspect there is a
fairly general feeling that it is taking too long and
that development, as distinct from technology, can-
not await the Seabed discussions indefinitely.

There is a third element in the picture, namely that
if one makes a comparison between the costs re-
quired  ta the extent that we know the answers to
such things! to go after nodules and the costs re-
quired to even drill dry holes for petroleum explora-
tion and exploitation, the comparison suggests that
there is not as big a risk involved in manganese
nodule mining. That is another reason why we might
expect either private industry or perhaps even gov-
ernments, in the case of state enterprises, to be inter-
ested in going out there and doing such exploration
and even perhaps exploitation, at least in an experi-
mental way. I notice once again Mr. Thompson-
Flores did not rule out experimental exploration
activities; he ruled out exploitation.

THOMPSON-FLORES: Well, to end this meeting
on a note of optimism, since I believe I am to be the
last speaker, we should not be discouraged by differ-
ences of opinion an the type of machinery, for once

people are determined to sit down together aad talk,
they will certainly arrive at a conclusion acceptable
to all.

In this respect, I might recall that Brazil holds
what might be called a rather extreme position as far
as national jurisdiction is concerned: we have 200
miles of territorial sea. This did not prevent us
though from reaching a mutually satisfactory agree-
ment on Gsheries with the United States. I think this

is an example to be kept in mind.
If we sit down. and talk about things constructively,

a solution will be found to our problems in a future
which is not very far oQ.

BEESLEY: When we discuss this issue we are

talking about problems as complex as have been
faced in the UN or before the UN. If this is not nec-

essarily a reason for being encouraged at the progress
made, it is at least a reason for understanding the
lack of rapid progress,

We are talking about concepts which are quite
new, such as the common heritage of mankind; we
are talking about taking a vast area of this world aad
reserving it for the common heritage of mankind for
peaceful purposes, and for the beneGt of all, par-
ticularly the developing countries.

We have made some breakthroughs already, con-
ceptually at least, it is now a matter of translatiag
these concepts into treaty language. I can think only
of outer space as a truly analogous example, where
states have come together and agreed not to claim
sovereignty or even sovereign rights over a vast area.

These are very signal achievements, and I don' t
think they should be overlooked. We are talking
about a range of issues embracing matters as diverse
as national limits, which are always very delicate
issues, whether they are sovereignty limits or limits
of sovereign rights; plus issues which are economic,
political, legal, and in a very real sense social, over
the long term. I would think that at least it is worth-
while to consider these questions seriously and try to
approach the whole problem with a constructive de-
termination to make adequate preparation before we
break loose in a Law of the Sea Conference.

I think that this is in fact occurring. I think a
good deal of real progress has been made. I fear it
has not been rapid enough; I wish ta be quite frank
on that, and I think that the next session in July and
August of this year in Geneva may teil the tale for
several years to come.

There are some pressing needs for some further
breakthroughs, particularly on the list of issues, and
also on the kinds of issues raised by the Kuwaiti
Resolution, the handling of which could I think pre-
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determine the future of the Law of the Sea Confer-

ence. The Canadian position has always been that we
want to see a regime that is equitable, in terms of
both bene6ts and contributions; and I think we

should all be sharing this basic purpose. We think
there is a good chance of achieving it. I would not
go so far as to say "it is going to happen," but I
have no doubt that it can happen.
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The Seas: Heritage for the Few, or Hope for the Many
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THE COMMON HERITAGE

I am a political scientist, who has recently com-
pleted a study on American policies toward Intelsat,
The International Telecommunications Satellite Or-

ganization. There are some startling analogies be-
tween the problems of ocean development and those
of space. I have become an observer of the ocean
situation with that background. My comments this
afternoon will be as an observer � how I see the sit-

uation, how I think it will progress in the near future.
I would like to begin by talking about my concept

of the common heritage, or sharing of common herit-
age wealth. I look at it from two levels � focusing on
two questions, What is the common heritage? What
is really meant by this phrase? There is no such
thing, if we all really look at it � we all have differ-
ent backgrounds, different histories � there does not
seem to be a true common heritage for any practical
purposes. Perhaps there is something more symbolic
involved here,

And, the second question � what is meant by
"sharing" the wealth? There are all kinds of interpre-
tations of "sharing" wealth.

First, taking a concept of the common heritage,
the fact that we all cannot share equally is pretty
evident. We all have different needs, many of which
have not yet been identified. Maybe the seabed re-
gime issue is really a veil for a much larger problem,

the problem being the technological gap, or gap in
economic development we have heard so much about
for at least ten years, and the growing frustrations
of developing countries over the widening of the gap.

While some look at the current situation as a

critical on~perhaps the last opportunity for mean-
ingful international cooperation � this may also be
the vehicle which the developing countries and those
sympathetic to them are trying to use to change the
tide of what has recently become a diminishing com-
mitment to technical aid programs, and a de-empha-
sis on international organizations by the more de-
veloped countries � principally the United States and
the Soviet Union,

This may also be considered by some as the last
opportunity to change human values and attitudes
toward the allocation and sharing of the world' s
wealth.

This concept of the common heritage points up a
set of � to me � very complex and conflicting cir-
cumstances, which create a tremendous amount of
confusion between the political, economic, and mili-
tary factors involved, All of these circumstances ap-
pear to exacerbate the situation and make it more
and more difficult to resolve, boding ill for at least
the foreseeable future.

On the one hand, I see a set of simultaneous cir-
cumstances which has led to an international focus

on the ocean. There is a heightened awareness of the
potentials for ocean wealth, availability of technology
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to exploit that wealth, and a fairly volatile political
condition of rising nationalism throughout the in-
ternational system, due to the increase in newly in-
dependent states over the past several decades, as
weH as to the older, more developed states, assuring
increased nationalism.

The focus on the seas may be partially a product
of these circumstances.

On the other hand, we have a situation in which
the states, newly-born over the past twenty years,
have swollen the membership of international bodies,
diluting and diminishing the political power which
enabled the Great Powers to dominate those bodies

for so long. The result: a de-emphasis of Great
Power politics in these organizations.

There is also the change in the relative interna-
tional economic position of the United States, which
began to occur in the 1960's � or at least became
evident in the 1960's � in which its balance of trade

position and the strength of the dollar appear to
have weakened. The problems and fears created by
these changing circumstances have provoked the
current Umted States Administration, and to some
extent the past several Administrations, to look
homeward, to look towards domestic development
instead of foreign development. The result has been
a gradual de-emphasis on future foreign aid pro-
grams and a gradual withdrawal from others under-
way,

Compounding this situation has been a lessening
of cold war politics between the Soviet Union and
the United States, once manifested in competition
over the loyalties of the developing states, and evi-
denced in foreign aid programs. With the waning of
the sharp competitive politics between the Soviet
Union and the United States has come an accom-

panying decrease in importance attributed to finan-
cial and technical aid programs to the developing
world.

Finally, the growing importance of the oceans for
military operations is a critical factor. An arms
race is taking place beneath the sea, as we all know;
submarines, Polarises and Poseidons, and other
weapons are becoming increasingly significant as
mobility of defense, gains importance. While eco-
nomic and political hostilities have cooled between
the two Great Powers, military matters remain criti-
cally important. With national security at stake be-
tween them, control of the seas remains a vital ob-
jective.

THE SHARING OF "COMMON HERITAGE"

WEALTH

Now, let us turn to what might be meant by

"sharing the wealth." If heritage is interpreted
broadly, then broader considerations merit scrutiny.
That is, a wider spectrum of things ought to be
examined.

"Sharing" may have meaning at least at four dif-
ferent levels. At a revenue-sharing level, for example,
it may mean sharing in the revenues from the exploi-
tation of the resources.

It could mean participation in the actual exploita-
tion; going out and participating in the mining, the
fishing, or whatever.

It could mean participation in the actual techno-
logical developments � the machinery for carrying
out exploitation.

Finally, participation or sharing could mean con-
trolling or sharing in the decision-making for the
allocation of resources.

Looking closely at these four possibilities, I see
that there may be a chance for participation, truly
international participation at the first two. There
have already been plans overed to the United Na-
tions for taxation, and revenue-sharing of sorts;
there are obvious possibilities for investment, which
were discussed yesterday and this morning, I woold
think the developed world would share profits at a
"reasonable" rate, if the definition of "reasonable"
were worked out,

As far as participating in the exploitation, I think
this is both possible and probable. If there are proper
training programs provided for those in the develop-
ing countries, classroom as well as practical experi-
ence � a large order, to be sore � I think it is very
probable that they will be able to participate at that
level and gain valuable benefits in the process.

However, the last two levels of participation pro-
duce significant problems and I do not see possibili-
ties for those sorts of international participation in
the near future, Development of the technology to
exploit the resources is a very sensitive area. On the
one hand, we can assume that the transfers will not
take place very easily, and we can ask why. Why
would the United States and U.S. corporations be
reluctant to transfer or sell leases on technology?

The first reason is fairly obvious: The corpora-
tion desires to derive the most from its investment.

Why give away that from which it can derive profits?
Having invested large sums of money, it expects a
return. That is the attitude of private enterprise.

A second reason is that the United States econ-

orny, which has enjoyed a very strong position for
several decades, or more, is beginning to reflect the
impact of competition from Europe and Japan, Cer-
tain of its products are not as competitive as they
used to be on the international market. The tech-
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nological products are the ones in which the United
States still maintains its lead, and the ones toward
which it feels most protective. To maintain a stable
economy, many economists in the United States be-
lieve that the United States must protect its tech-
nology, not give it away.

Third, some of the sophisticated technology, re-
lating to exploitation on the seabed, has very precise
applications, and, I would guess, might have military
applications. The United States government may not
be anxious for a company to transfer this technology
to another nation that could use it for purposes
inimical to U.S. interests.

However, on. the other hand, if one assumes that
transfers of technology were possible, where does
this leave the developing world? If the United States,
Germany or Japan, whoever owns the technology,
feels that they can transfer certain kinds of technol-
ogy, it still does not resolve the problem, because
there are basic factors that must be considered�

economic, politicaI and cultural factors.
Technology is really useless to a country that does

not have the internal structures to use it: if it does

not have proper fiscal and manpower policies; if it
does not have an effective educational system; if it
doesn't have appropriate training programs, and
most of all, if it does not have a commitment to carry
out the use of the technology through production
and marketing programs. All of these are necessary,
and all of these take much time. Beginning at a rela-
tively high level of development, Europe has spent
the last 25 years trying to develop these components
of its economies, and only now are the results be-
ginning to show. The Europeans did it with much
technical and financial aid; it seems a very long
process.

Sharing the control over the allocation of the re-
sources is a highly improbable development, I think,
for obvious reasons. I cannot envision a situation in

which the United States, the Soviet Union, or any
of the other large powers who have great demands
for the world's resources, would ever sign a conven-
tion, where others would have a say over how much
of a resource they could take if they really had a de-
mand for it. It would take a very different world
than we have today for the Great Powers to give
other nations the power over what they could take,
or the power to say what they needed, That is giv-
ing up a degree of sovereignty which I do not think
any nation is prepared to do at the moment.

Why so pessimistic? Because I have just finished
a study of U.S. policies toward international coopera-
tion in spac~ooperation where technology and
profits were involved. I carried out a close analysis

of what happened there, and I think that Intelsat
represents a relevant precedent. While it applies to
outer space � and there are obvious significant differ-
ences between outer space and ocean space � there
are also striking parallels from which I think we can
learn some lessons,

The United States early in the 1960's announced
to the United Nations that telecommunications by
satellite was possible, and that this was a great op-
portunity for international cooperation. After the
announcement, and with the enthusiastic support of
the Kennedy Administration, the U.S. Congress
proceeded to construct the foundations for an in-
ternational organization for the operation of tele-
communications satellites, based on a commercial
philosophy and under the auspices of a private-profit
corporation, Comsat.

We all know that the economies of the world are

not all capitalist or private enterprise economies, so
there was an automatic built-in bias in this plan.

Risking some repetition of what you have already
heard about the oceans, I want to relate some inter-
esting parallels in space, relating to Intelsat.

The far-ranging political and foreign policy im-
plications of teiecommutucations were certainly rec-
ognized by the U.S, government and by other gov-
ernments around the world as well. Yet the U.S.

Department of State ultimately ended up with only a
very minor role in the decision-making for that or-
ganization.

The United States had a very strong position going
into the negotiations for an international organization
for telecommunications. And Comsat, the private
corporation that was the United States representa-
tive in the Intelsat discussions and negotiations, and
finally in the Intelsat organization, had the tech-
nology; it had a monopoly over the technology, in
fact. The United States had the launching capability;
Comsat had the organization, the money and the
technology.

So, when Comsat went to the international com-

munity to invite its participation, the international
community was enthusiastic about receiving the new
results of the technology, but was not content to be
offered little more than results from, and nominal
participation in, the proposed organization.

What Comsat proceeded to do over the years
1962-1964 in the negotiations was to construct an
international structure, placing itself in the manage-
ment position, and giving itself 61% of the owner-
ship and control over the voting power. In addition,
it received assurances from the other Signatories in
1964 that they would not participate in any alterna-
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tive systems that would be competitive, and certainly
not to build any.

Comsat looked at this whole affair as if it were a

technical and economic problem; that was a very
narrow perception. While the U.S. State Department
often tried to have an influence, its influence was
rarely felt. The State Department seemed to want a
much more flexible international structure,

The Comsat Corporation received its powers from
Congress; it did not just take them. It was given its
strength by Congress and the President, who were
not unexpectedly influenced by business interests in
this country. It was consistent with past U.S. experi-
ences in which business interests had exerted strong
infiuences. However, this time, a legislative Act gave
Comsat its power.

While the Comsat Corporation was supposed to
be regulated by the Federal Government, such regu-
lation of its powers was weak. Comsat made the
major decisions over the five-year period from 1964-
1969. The one concession the other Signatories to
the Intelsat Agreements in 1964 were able to obtain
from the United States and the Comsat Corporation
was the "Interim" provision in the agreements. Cer-
tain Signatories claimed that they could not sign an
agreement precluding any future for themselves, not
knowing what the future would hold, with the new
technology. So the United States, and the Comsat
Corporation representing it, signed what they called
an Interim Agreement in 1964, to last far five years,
when Definitive Agreements would be signed.

During those five years, the United States received
almost all significant contracts for building the hard-
ware. Only toward 1969 did the United States begin
to give some subcontracts to European and Japanese
firms, but there was little sharing of the technology.
The United States coveted the communications satel-

lite technology; it was a well-known fact. It did not
transfer it very easily, and sometimes not at all,
mostly because of feared competitive systems. The
U,S, position was for a single global system, and the
U,S. controlled that single global system.

The result by 1960 was a very unsatisfactory po-
litical situation. Politics had been mostly ignored,
and there were those who desired separate systems.
A gradual erosion of U.S. power began in the Intelsat
organization. The U.S. power was greatest at the
most strategic time, during the development of the
technology; U.S. aerospace industries grew rapidly
and were able to retool, deriving much benefit from
developing and building the technology. Other na-
tions did not experience such benefits.

The United States gained the economic and the
political benefits, It controlled the organization; it

made the decisions frequently where earth-stations
could go, e.g. who would have access to the satellite.
The United States, via the Comsat Corporation,
dominated that organization until 1971, when the
Definitive Agreements were finally signed.

The results of those arrangements assured U.S.
dominance over the technology for a long time to
come. The United States still had the preponderance
of expertise over the technology.

The developing countries were somewhat dissatis-
fied with their role, too. They had made large in-
vestments in earth-stations; yet, even in the Defini-
tive Agreements, they really had very little say in the
decision-making for the organization. What had they
received from their investments?

The Comsat Corporation had pursued narrow
economic interests, and to some extent it had jeop-
ardized the United States' political leadership posi-
tion in the organization. Comsat, as the U.S. repre-
sentative, lost much of its credibility as a political
leader. When the agreements were signed, it was also
agreed that six years hence, Comsat would no longer
be manager of the organization, but rather, there
would be an international board managing it, a
promising sign, to be sure. However, the techno-
logical developments, the real economic benefits,
have already been derived in the United States.

About ten years ago, or even less than that, many
saw the multinational corporation as the wave of the
future. It was something that would transcend na-
tionalism, it would transcend national interests, be-
cause it was functional and was based on eKciency,
It would not have to deal with political interferences.

What appears to be happening is that the multi-
national corporation, with its decisions based on eco-
nomic goals and eihciency standards, ends up aiding
only the developed states that can oRer that e%-
ciency, giving them the greatest benefits, while in-
creasing the frustrations of others, increasing the
feelings of nationalism on the part of other states.

What does all this portend for the oceans? Because
the U.S. government foreign policy machinery had
little to do with Intelsat decisions, permitting the
Comsat Corporation to dominate, I would not be
surprised if corporations also dominated ocean ex-
ploitation decisions for some time to come. The
need for technical and managerial advice also com-
pels this alternative. Thus, whatever sharing is going
to be done will most likely be done through corpora-
tions and through international cartels, or their like,
not necessarily through governments,

Another aspect to the problem is that the develop-
ing states must decide whether or not they want to
make a commitmeirt, whether it is to their advantage
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Resources of the Sea: Towards Effective Participation in a Common Heritage
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tional value.' Nevertheless, the UN Resolution has
clearly a global welfare intent, insofar as it assigns
the benefits from the exploration of the area and the
exploitation of its resources to mankind as a whole,
"taking into particular consideration the interests
and needs of developing countries."

The potential mineral wealth from the seabed is
likely to become economically exploitable on a large
scale by the turn of the century. Manganese nodules,

Of possibIe momentous significance to the world
community is the resolution passed on December
17, 1970, by the General Assembly of the United
Nations on the seabed and the ocean fioor, and their
subsoil  Res. 2749 XXV!,' The Resolution declares
this area � as yet undefined � and all its resources
"the common heritage of mankind."

The concept of "common heritage" has not, up to
this date, led to an articulated consensus of opera-

' See UN General Assembly, Comparative Table of Draft
Treaties, Working Papers and Draft Articles, New York, 28
January 1972, A/AC.138/L,10.

' It was passed unopposed by 108 votes, with 14 absten-
tions � including seven East European countries.

to do so. The commitment may be suicidal for some
nations; perhaps the bandwagon eHect is inimical to
some nations � perhaps it is a poor use of their eco-
nomic resources to be used toward ocean resource

exploitation. Maybe emphasis should be placed else-
where,

An evaluation in each country is necessary, but
if a commitment is to be made, it should be made
soon and then pursued sincerely.

However, a warning note seems in order here.
The strong U.S. reaction to European and Japanese
co~petition which was believed responsible for the
gradual erosion of the U.S. international economic
position in the 1960's and even to date must not be
forgotten. I think the developing countries can ex-
pect the same thing as their economies begin to grow
and expand. No nation wants to give up the power
it has gained over a long period of years. Thus, the
United States may not be so willing to help them
with their development, if competition looms. I be-
lieve this is an understandable position for a power-
ful nation to takt' to perpetuate its power. With the
potentials for rising competition I can't see the
United States, under present conditions, standing by

without protecting its own interests. Unless some-
thing changes, conflicts will ensue.

Pressures and trade-offs are the only posture I
see for the developing states. Having thrown the
negotiations for the seabed into an international
forum, instead of the closely controlled forum the
United States was able to create far Intelsat, a more
equitable representation of all nations may result.
As the United States' international position changes,
as the positions of the Great Powers begin to change
over time, as other nations begin to grow, the vul-
nerabilities and the needs of the developed states will
probabIy increase, and strength may diminish. If
certain things can be perceived by the newly develop-
ing states, there may be trade-offs they can make
with the developed states, and perhaps create a more
equitable allocation of the world's resources,

Meanwhile, perhaps the material values or effi-
ciency values of the business worM, held sometimes
to the deep neglect of human values and of interna-
tional societal values, will gradually change either out
of necessity or just from changing attitudes over time,
Or, in another case, perhaps some catastrophe will
force circumstances. Certainly the former alternative
is the preferred.
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however, already appear exploitable in the near fu-
ture.s

The question of delineating the area of common
heritage, hereafter referred to as the "Area," will
be discussed, and hopefully settled at a United Na-
tions Conference on the Law of the Sea, originally
scheduled for 1973. The definitioa of the Area is a
crucial problem insofar as it affects the size of re-
sources falling within the realm of common heritage.
The delineation of the Area is bound to be a source
of controversy.4 Various interest and partisan groups
in member states will exercise their infiuence to
achieve their objectives. This will be the case, for
example, with the petroleum and the hard mineral
industries.

Once the Area's definitio is finally agreed on,
other equally important and complex problems re-
main to be solved. They pertain notably to the ex-
ploration and exploitation of the Area's resources,
Major problems can be conveniently grouped under
 a! administration,  b! participation,  c! protection
of LDCs' export earnings, and  d! technological
advancement. The thoughts submitted hereaf ter
attempt to refiect faithfully � to the best of this au-
thor's understanding aad ability � the spirit pur-
ported by the UN Resolution on the seabed. Empha-
sis hereafter is on principles, and guidelines for
actions which could protect the interests of the
weaker members of the international community,
the less developed countries  LDCs!. Little is said
about operational or procedural details.

ADMINISTRATION

With respect to the administration of the seabed
resources, it would appear logical to give substan-
tive significance to the concept of involving and
benefiting mankind as a whole. The UN Resolution
calls for setting up an international machinery, which
can be named the International Seabed Resource
Authority, ISRA. It s'hould be open to all states
regardless of their geographical position, their level
of development, or their system of government. The
governing body of ISRA, it is suggested here, should

' "Oceanology International 72," Minirtg hfagazine, Lon-
don, lvlay 1972, pp. 342-363; "Oceanology 1972," Petroteutrt
Press Service, London, lvtay 1972, pp. 177-]79; and UN
Economic and Social Council, Uses of the Sea, New York,
28 April 1972, E/5120. See also Herfindahl paper in this
volume.

' See UN General Assembly, Report of the Cornrnittee on
the Peaceful Uses of the Seabed and the Ocean Floor be-
yond the Limits of iVatiottat jurisdiction, New York, 1971,
A/842 L

be elected by all member states, and its leadership
rotated among various regions of the world. The
relative importance of votes at the command of
each state should translate into reality the wish for a
worldwide involvement aspired to by the UN Reso-
lution. The following criteria could be used in meas-
uring the relative weight assigned to a given member
state:  I! population of that state, �! contribution
of that state to foreign economic aid for LDCs, and
�! the relative length of coast lines of that state.

Taking population into consideration acknowl-
edges the universality of franchise, and attempts
to give it some operational significance. Moreover,
the factor population underlines that ISRA should
serve all human beings.

The criterion of foreign economic aid to LDCs
refiects in an indirect maaaer the economic ad-
vancement of a country, and offers the advanced
countries additional weight over and above the
population factor. However, this additional weight
comes not ia relation to per capita income nor in
relation to gross domestic product. It is related to
the size of economic assistance of a concessional

nature � assuming it can be measured � offered by
advanced countries to developiag countries. Such
a link between voting power and aid to developing
countries would meet the spirit of the Resolution
in promoting global welfare. It might even provide
an additional incentive to some developed countries
for maintaining and increasing their aid program
to developiag countries. Some well-informed observ-
ers doubt the workability of such aa incentive. More-
over, some countries whose foreign economic aid
program is being cut back, such as the United States,
may not accept the foreign aid criterioa.

The third criterion is advanced here for expedi-
ency's sake. It responds to internal pressures ob-
taining in both developing countries and developed
countries with long coast lines for winning exclusive
national command over, or use of, the resources of
the sea. These pressures have, in a number of cases,
led to unilateral extensions of national jurisdiction
further and further into the sea.

Other criteria for voting power in ISRA could be
added, and the mixes of all these criteria could be
varied with a view to mobilizing the support of those
countries which would otherwise have had the ca-
pacity and willingness of going it alone in grabbmg
larger and larger portions of the seabed,

The relative importance of the above criteria is
bound to result in haggling. From a global welfare
point of view, one would hope that the first two
inentioaed above would earn more weight.

The governing body of ISRA thus voted for would
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comprise both developed countries and developing
countries. The benefits derived by the LDCs and
their agencies would then not be limited to the func-
tion of collecting dividends. They would extend to
sharing in the administration and supervision of
ISRA. In other words, LDCs should be given the
opportunity of outgrowing their current status of
junior and silent partners  or strawrnen! in this
world, and become partners at par with developed
countries in the ISRA's decision-tnaking process. As
one source put it, "For many of the developing
states, the concept of 'common heritage' is not simply
a sharing in the pot, but rather an integral involve-
ment in the administration, management, and de-
velopment of seabed minerals."s

ISRA needs to have a highly qualified Secretariat,
with a truly international civil service. An inde-
pendent Secretariat can act as an objective instru-
ment, and a catalyst for collective action, It can
ensure that the directives and policies of ISRA are
carefully observed by operators. Along with the
creation of a Secretariat, there is need for a mecha-
nism for resolution of disputes.

The economic rent or excess profits of operators
accruing from seabed development  section B!, sev-
eral countries reasonably assume, should be collected
by ISRA.' Fxcess profits can be determined by
using generally accepted standards of normal return
adopted by regulatory agencies and renegotiation
boards of various countries. This income could be

used for the following purposes:  a! to defray the
expenses of ISRA,  b! to provide aid to developing
con~tries in inverse proportion to their level of de-
velopment, using criteria adopted by the United
Nations in defining standards of development,  c!
to contribute to the United Nations Organization
and its specialized agencies, and  d! to contribute
to a fund for technological development in connec-
tion with seabed resources.'

It should be noted that several developed coun-
tries are potentially major beneficiaries from seabed
exploitation to the extent that the operators, equip-
ment and other needed inputs for seabed exploita-

' "Draft Sea-Bed Convention" in Resources, Resources for
the Future, Inc., Washington, D,C., January 1971, p, Z4.

'See also Daniel James Edward, "A Proposal for Par-
ticipating in Natural Resource Developtnent Starting with
the High Seas," tttatarat Resources Journal, University of
New Mexico, Albuquerque, October l97l, pp. 636-656.

'See also UN General Assembly, Possible Methods and
Criteria for the Sharing by the Internationat Community of
Proceeds and Other Benefits Derived from the Krploitatiott
of the Resources of the Area Beyortd the Limits of JVatiottal
Jurisdiction, New York, 15 June l971, A/AC.l38/3S.

tion are likely to originate, to begin with at least,
mostly from their areas, Accordingly, one cannot
say that � using the above guidelines � the developed
countries do not share in the gain from seabed
exploitation. Moreover, the industrial countries are
bound to have another major benefit, namely in the
form of an increased potential supply of needed
minerals.

The guidelines presented above for revenue shar-
ing should in principle satisfy the objective of
"optimizing" global welfare. A workable compromise
may have to be hatnmered out in order to harmonize
competing or confiicting interests.

National states in their policy objectives are nor-
mally prompted by social gain, in contra-distinction
of private gain of individuals and enterprises. Social
gain can accrue to a, country in many forms, among
which are notably the following ones:  a! larger
and more diversified national income;  b! larger
foreign exchange earnings;  c! employment crea-
tion;  d! development of managerial talents and
technological progress;  e! ef5cient use and conser-
vation of resources, including the environment;  f!
greater national control over resources,  g! eco-
nomic stability;  h! national security.

PARTICIPATION

Several leaders of LDCs consider participation
in the development of natural resources � including
seabed resources � more conducive to optimizing
their social gain, as compared with a situation of no
participation. According to some LDC spokesmen,
the seabed area should be open for exploration and
exploitation to all countries which desire to partici-
pate under an international regime. This regime
should provide for equal opportunities ta all poten-
tial operators interested in the resources of the sea.
Operators should be judged on the basis of a com-
bination of criteria, such as command over, or
access to, technological competence, financial ca-
pacity, multinational policies and practices, and
other similar characteristics to be agreed upon, No
discrimination as to nationality, as to nature af
ownership, or as to other similar factors unrelated
to competence and efficiency should be allowed�
subject to a minimum of rnultinationality  infra,!.

Once satisfied with the eligibility of an operator
to perform efficiently the task of exploration for, and
development of, sea resources, the governing body
of ISRA would grant him an exclusive contract over
a specified area of the seabed and for a litnited
period of time. The terms of the award should pro-
vide for gradual relinquishment in order to speed
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up development, and for payment of economic rent
or excess profits to ISRA, The operator should start
paying upon earning a normal return which can be
agreed on beforehand between the contracting par-
ties, subject to a renegotiation clause to give due
allowance for changing circumstances including risk
taking.

With a view to promoting effective international
cooperation, preference ought to be given to groups
of operators which are truly multinational � if aII
other technical and economical requirements are
satisfied. A multinational group is defined as one
which is owned by enterprises belonging to several
nationalities  say five or more! representing both
the developed and the developing countries, with a
minimum equity participation by the LDC group.
This minimum can initially be 20 percent subject to
gradual increases up to a desirable figure of say 50
percent. These percentage figures should be used
as approximate orders of magnitude for what is
desirable, and ISRA should avoid undue rigidities
which could hurt the prospects of developing the
seabed,

Equity participation of LDC enterprises should
not be sought solely for deriving financial dividends.
It should entitle the LDC partners to active involve-
tnent in all managerial and operational activities. Ac-
cordingly, several LDCs consider it desirable to aim
eventually at an integrated joint venture responsible
for operations, instead of leaving it to one enterprise
to act as operator.

With respect to participation in the minerals field,
one can learn from the experience of some host coun-
tries. Several ones among these have been pushing
for participation between their domestic enterprises
and the international companies, The move towards
participation has come at the individual level of a
country acting alone, and at the collective level where
several countries have banded together.

LDC host countries have, in fact, since the turn
of the century  the D'Arcy concession of 1901 in
Iran, for example!, aspired to participate with for-
eign enterprises exploring for minerals in their ter-
ritories. These countries have initially obtained no-
tional or nominal participation, with little or no say
in management.

It was not until the mid-1950s that oil exporting
host countries have managed to attract foreign enter-
prises willing to accept an effective partnership with
domestic enterprises, usually state-owned, The for-
eign enterprises which have pioneered these forms
of partnerships in response to host countries' de-
mands are the "independent" newcomers, the state-
owned or supported companies of Western Europe

and Japan, and the private independent companies
of the United States.

The international vertically integrated mineral en-
terprises, notably the petroleum companies, have been
latecomers in accepting partnerships with host coun-
tries. They have vast low-cost oil reserves, and they
were until the late 1960's generally not interested in
looking for domestic partners. One or two interna-
tional companies � short of raw materials and real-
izing the impact of changed circumstances � have fol-
lowed the independents in accepting to explore for
mineral resources in joint ventures with domestic
enterprises.'

However, by the late 1960s, international petrol-
eum companies � though willing to accept partner-
ships with domestic enterprises in new ventures�
were most reluctant to admit the domestic enter-

prises into their already developed major concessions
with vast Iow-cost reserves,

It was under the collective influence of the oil

exporting countries that the international companies
have accepted, beginning 1972, participation in
these concessions. The major oil exporting countries
 currently 11! have been successfully coordinating
their policies within the Organization of Petroleum
Exporting Countries, OPEC. This organization was
established in 1960 as a counter-reaction to deteri-

orating oil prices, and in the hope of countervailing
the oligopoIy power of major international firms.a

Credit for giving impetus to the concept of par-
ticipation goes to Saudi Arabia's King Faisal, and
his Minister of Oil and Mineral Resources, Ahmad
Zaki Yamani. They believe that through participa-
tion, a mutually beneficial commercial alliance could
be established between LDC enterprises and inter-
national enterprises." The principle of participation
was unanimously accepted by OPEC countries in
June 1968 as a policy objective in their "Declaratory
Statement of Petroleum Policy in Member Countries"
 Res. XVI,90!,

'For an historical account of terms in the mineral indus-
try, see: Zuhayr Mikdashi, A Financial Analysis of Middle
Eastern Oil Concessions: 190l-f965, Praetter, New York,
1966; and Business-Government Relations and Cooperation
for Developments Mineral-Metal Industries  under prepara-
tion! .

'For an elaborate anaIysis of OPEC, and an assessment
of its achievements, see: Zuhayr Mikdashi, The Community
of Oil Exporting Countries: A Study in Governmental Coop-
eration, Cornell University Press � Ithaca; and Allen and
Unwin Ltd,� London, I 972.

""Interview with Ahmad Zaki Yamani" in Middle East
Fcononu'c Survey, Beirut, I2 hfay 1972, pp. 2-3.



On this subject, Yatnani commented thus:

Participation serves so many purposes. First
and foremost it will maintain the stability of
prices.... From our [LDCs] point of view, it
will give us a position of inffuence in the mar-
ket, instead of being pawns in the hands of other
people [the DCs and their international compa-
niesj. It will be a good thing for the oil compa-
nies because it will save them from nationaliza-

tion and provide them with an enduring link
with the producing countries.... It will even
be a good thing for the consumers because it
will save them from the possibiTity of a pro-
ducers' cartel some time in the future."

The major problem encountered by oil exporting
countries' enterprises in their bid for participation
with concessionaires operating in their territories is
generaHy not a financial one, These countries happen
to have adequate funds to enable them to finance
their shares of participation at the production level.
Their current problem is that of disposing of vast
quantities of crude oil supplies which will accrue
to them as a result of participation. LDC oil exporter
enterprises are currently not vertically integrated
"downstream," and it will take them large sums
and some time before they build their own tanker
transport, refineries, and distribution networks.

In an interim period, "participation oil" accruing
to national enterprises will have to be sold to inter-
national enterprises which have the requisite facili-
ties to handle it. OPEC enterprises are careful in
not pushing that oil in the open market less they
weaken prices and affect adversely their sales pro-
ceeds, In a few years they will be able to reach the
consumers directly through their ovrn facilities, or
in partnership with international enterprises as sev-
eral have already started doing,

It is unrealistic to assume that LDC enterprises
are by definition less efficient than advanced coun-
tries' enterprises. In the judgment of Western trade
sources and companies, and using conunercial criteria
for evaluation, a few national enterprises of LDCs
are recognized for their outstanding performance.
This applies notably to Petroleos Mexicanos  Pe-
mex! of Mexico, the National Iranian Oil Co,
 NIOC!, and to Societe Nationale de Transport et
de Commercialisation des Hydrocarbures  Sona-

"Ahmad Zaki Yamani, "Participation versus Nationiza-
tion: A Better Means to Survive," in Contintdty and Change
in the World Oil industry, eds. Zuhayr Mikdashi et al., The
Middle East Research and Publishing Center, Beirut-Leba-
non, 1970, p 232.
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trach! of Algeria." These companies have proved
a match to Western enterprises of a similar size.

Of special interest to this forum is the fact that
one LDC national enterprise has won exploration
and production rights in the North Sea. This has
happened in competition with scores of Western com-
panies. The LDC enterprise in question is NIOC
of Iran, which won in 1972 in joint partnership with
British Petroleum Ltd, licenses over two areas in the

British sector of the North Sea, off the Scottish coast
 blocks 3/19 and 15/13!." NIOC has already sev-
eral ventures operating in its territorial waters in
the Persian Gulf.

It is submitted here that participation of LDC
enterprises with those of DCs is preferable to the al-
ternative of making ISRA assutne operational func-
tions. World welfare is not likely to increase to the
same extent if an international agency were to op-
erate the seabed resources as compared with the
situation of elTective cooperation between the op-
erators of the developed and of the developing coun-
tries. Through that cooperation, LDCs can develop
their national enterprises, and build a competent man-
power. The skills, talents, and technology thus ac-
quired by LDC enterprises can yield beneficial ex-
ternalities as well as forward and backward linkages
insofar as these enterprises can eventually translate
or adapt their experience to related activities in their
hotne countries. These LDC enterprises can also avail
their newly acquired managerial and technological
capabilities to other fields in their home countries.
Such beneficial externaiities are not as readily avail-
able through ISRA turning into a global operational
agency.

There is also another advantage in limiting the
role of ISRA to that of policy maker, supervisor
and administrator of seabed resources. These func-

tions are too demanding in themselves to cotnpound
them with the additional task of operating the ex-
ploration for, and exploitation of, seabed resources.
Moreover, one can avert the risk of a heavy bureauc-
racy getting involved in operational-managerial day-
to-day decisions.

An operational ISRA should be looked upon as
a makeshift alternative. It should come in action

when enterprises of the developed countries are un-
willing to abide by the policies and directives of
ISRA, including the ruIe of participation with LDC
ventures,

"See, for exatnple, "Sonatrach's Oil Empire," Petrolettrn
Press Service, February 1972, pp. 53-55.

Petrolettnt & Petrochemical International, London, May
1972, pp 30-3t,
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There is also a third alternative for the exploita-
tion of seabed resources, namely that of leaving it
to the powerful international enterprises � mostly
from the U.S., and to a lesser extent from Western
Europe and Japan. This is totally unacceptable if
global welfare is the guiding objective. Some DC
sources could claim that LDC enterprises are too
small or inefficien to cooperate with. This might be
true in some cases. Nevertheless, LDC enterprises are
learning and growing fast. The situation is quite
dynamic, and it is improper to look at matters in a
static and noa-developmental framework of things
as they are today instead of what they would or could
be tomorrow.

For aa illustration of the participation model, as-
sume one enterprise from a developed area qualifies
oa technical-fiaancial grounds to operate a mining
lease. This enterprise would then be eligible for aa
award, if it pre-agrees to admit on a cost basis a
partner from a developiag area. That partnership
option for an LDC enterprise should be available to
the latter on the commercial production of minerals,
probably in a few years from the start of operatioas,
Payment for the share could be made out of profits
generated from the venture available to the buying-
ia partner. Alternatively, paymeat can be out of
funds available to the LDC enterprise from its own
government, or from international borrowing using
the seabed mineral rights as collateral.

In the award of mineral rights, due consideration
should be made for the representation of enterprises
from various countries or regions. Should one coun-
try be unrepresented, it is proper to give that coun-
try's enterprise the opportunity of exercising the pur-
chase option in new contracts. Another possibility
is to seek orderly divestment of "over-represented"
enterprises, whether from the developed or the de-
veloping countries, ia favor of that newcomer,

It is very possible that a certain country  DC or
LDC! and its national enterprise s! may not con-
sider it sufficiently attractive or beneficia from a
national standpoint � given the alternatives � to build
at home the capabilities necessary for deepsea ex-
ploitation. The country concerned and its enter-
prises should be left completely free to opt out of
participation if this country prefers such course of
action.

No participant in seabed minmg � whether new-
comer or latecomer � is expected to derive larger
profits as a result of the timing or location of min-
eral rights. This is so because profits in excess of
normal return � to be define by ISRA � oa invested
resources are recuperable by the latter

PROTECTING EXPORT EARNINGS OF LDCs

Natural resources could offer and have offered a

welcomed opportunity for development. But the eco-
nomic exploitation of these resources depends largely
on access to capital aad know-how hitherto mostly
available in the advanced countries, and on access to
markets in developed areas � given the smallness of
the domestic markets in the LDCs.

The economies of several developing countries,
moreover, are narrowly based on one or two pri-
mary commodities they export, Their foreign ex-
change aad budgetary receipts and their national in-
come are vulnerable to adverse changes in market
and other economic conditions of the major com-
modity ies! they sell. In addition, several of these
countries are concerned about the impact of changes
in the cost of goods they import on their welfare.

To tackle the problem of protecting export earn-
iags of developing countries, UNCTAD aad other
international forums have suggested the stabilization
of terms of trade. Beginning in 1971, and for the
first time ia the history of international economic
relations, this principle was applied, although in an
admittedly crude way, by the Organization of Pe-
troleum Exporting Countries  OPEC! in agreement
with the international oil companies."

The stabilization of terms of trade purports to
protect the purchasing power  in terms of imports!
of a unit of export. Assuming this is administratively
feasible, there is the risk that an automatic matching
of the export price of a primary commodity, x, for
the group of countries concerned, with increases in
the import prices of these countries may reader x
less competitive, and eventually reduce the demand
for it in favor of substitutes.

It is important to note that the demand for pri-
mary commodities is usually a derived demand, that
is, derived from demand for the final products. The
prices of these final products are composites of a
number of elements � including the price of raw ma-
terials. It is significan that the value of raw mate-
rials is generally a small proportion of the ead prod-
ucts prices. By comparison, the share of labor and
the state in the industrial countries  ia the form of
tax dues! are by comparison more substantial and
generally on the increase. This applies to petroleum,
iroa and steel products, aluminum products, etc.
Accordingly, it is unrealistic to impute to primary
exporters attempting to stabilize or improve the
purchasing power of their export earnings the sole

"See discuwiou iu Mikdashi, The Community of Oil Ex-
porting corcntriez, ap, cn., chaptar seven,



responsibility that they are pricing their commodities
out of the market. It is more valid to attribute a

significant part of the decline in the competitiveness
of a number of commodities exported by LDCs to
actions and policies  notably of labor unions, in-
dustrialists, and governments! in the advanced coun-
tries insofar as they have led to higher prices of end
products."

It is possible that substitution of one commodity
for another does not have a net adverse effect on

the developing world at large, if we assume that both
the beneficiary countries and the losing countries are
developing. It is, however, possible that the losers
are the least developed, and as such the substitution
among primary commodities would lead to benefits
from international trade being redistributed to the
disfavor of the least developed. In such a case, one
could argue that a decline in world welfare has oc-
curred  abstracting considerations of income dis-
tribution within these courttries!. Should the substi-
tution favor commodities produced in the developed
countries at the expense of developing countries,
world welfare will be worse off too.

It is worth noting that there are instances of con-
trolling consumer prices, agreed to by governments
of exporting and importing countries. For example,
the United Kingdom obtained from Norway in 1933
a pledge as to the maximum prices at which the
Norwegian state liquor monopoly would sell British
whiskey."

If a spirit of closer international economic coop-
eration is to guide transactions among nations, it
may be proper to look into means of reducing the
restrictions or burdens  fiscal and otherwise! in
industrial countries currently borne by the final
products of goods based on raw materials largely
exported by developing countries � to the extent
these burdens adversely affect demand for these raw
materials.

A prominent U.S. law maker, Senator Frank
Church, advocated in a speech given on the Senate
8oor on October 9, 1971, that "as an alternative to
the palliative of aid, that we lend positive support
to developing countries by entering into commercial
arrangements that redress the terms of trade which
are now rigged against them.""

In exploiting the natural resources of the sea, ade-

This has been eloquently conveyed, for example, in re-
cent Annual Reports of the United States Steel Corporation,

"Jacob Viner, Trade Relations Between Free-Market and
Controlled Economies, League of Nations, 1963, p. 74.

"U.S. Congress, Congressional Record, October 29, 1971,
p. S1786; and the Waskdngton Post, November 7, 1971, p. B4.
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quate safeguards should therefore be established to
protect the interests of mineral exporting countries,
and notably the developing ones. This requires that
the development of seabed minerals as and when they
become economically feasible, should be orderly
done sa as not to displace, depress or unstabilize
the sales receipts of the developing countries con-
cerned."

The demand for minerals and their products is
generally growing. LDC mineral exporters should
not be unduly worried if developed countries refrain
from pushing for the development of substitutes
 through subsidies or import barriers! at the ex-
pense of resources exported by LDCs and/ar from
the seabed. It is accordingly desirable ta have de-
veloped countries effectively reduce trade and fiscal
barriers on. these minerals and their processed prod-
ucts, especially from commodities which happen to
be price elastic.

TECHNOLOGICAL ADVANCEMENT

It has already been suggested above that a par-
tian of revenues accruing from the seabed should
go into a fund for technological advancement, This
fund should be used to promote scientific research
and technological developments connected with the
exploration for, and exploitation of, seabed resources,
as weH as the conservation of these resources and

the protection of the sea environment. The fund can
also be used to finance certain programs ta be car-
ried by existing international organizations  includ-
ing the projected United Nations University! and
other institutions.

It needs hardly be reiterated that the fund, like
ISRA, should be run by representatives of both the
developed and the developing areas, and all parties
should be eligible to share in its benefits.

Scientifi and technological research in connection
with the seabed exploration and exploitation and
related processing-manufacturing activities should be
made widely available and readily transferable to all
nations. LDC enterprises have complained that the
concentration or monopolization of technical know-
how in DCs has been a major barrier to the for-
mer's developtnent. Other important barriers have
been their limited managerial capacity, and various
discriminatory fiscal, trade and administrative bur-

"See UN General Assembly, Possible Impact of Sea-bed
Mineral Production in the Area Beyond Ideational Jurisdic-
tion on 8'orid Markets, with Special Reference to the Prob-
lems of Developing Countries: A Preliminary Assesstnent,
New York, 28 May 1971, A/AC.138/36.
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CONCLUSION

The COnCept Of COmtnOn heritage is novel. It is a
challenge to mankind at large to give it operational
substance and reality, In implementing such a con-
cept and providing for its evolution in the proper

Equitable Use and Sharing of the Common Heritage of Mankind

Ralyt P. Anand, School 0! International Studies, Jawaharlai Nehru University, New Delhi, India

Tuesday afternoon, June 27

AREA BEYOND NATIONAL JURISDICTION

LAW REI.ATING TO EXPLORATION AND EXPLOITATION

OF THE SEABED BEYOND NATIONAL JURISDICTION

Whether a state can acquire exclusive rights to

' General Assembly Res. 2749  XXV! of 17 December
1970.

denS they faCe in Selling tO majer Inarkets Which are
those of the advanced industrial countries. Several

I.DC enterprises have acquired or are developing
the requisite managerial talents. The major hurdles
to be overcome remain largely technological know-
how, and ready access to the DCs markets. In
promoting the diffusion of science and technology,
the above-mentioned fund can assist LDC enter-

prises in cutting down on one of the major barriers
they encounter.

Whatever may be the precise limits of national
jurisdiction � and it will take a lot of political wis-
dorn and hard bargaining to settle this issue � it is
now unanimously accepted that "there is an area of
the seabed and ocean Hoor, and the subsoil thereof,
beyond the limits of national jurisdiction"' which is
the common property of all states. Even if the wid-
est claim made at present in regard to national juris-
diction over the seabed, viz. 200 miles, were to be
conceded, it would stiU leave a large area of the
oceans beyoiId national jurisdiction, an area which
would belong to nobody or perhaps to everybody.
How this area and its resources are used or abused

is a matter of vital concern to everyone.

direction, the World Community can break the
vicious circle of convicting national interests threat-
ening peace aud prosperity on this earth. To carry
the UN General Assembly Resolution No. 2749 to
a successful implementation, political realism and
unfaltering idealism on the part of political leaders�
especially those of the major powers � are required.
It is an act of faith to believe that these two qualities
can co-exist and work in harmony. One can keep
on trying. Time is running short, and the sooner the
positive action on the UN Resolution, the better are
the chances for an international agreement before
vested interests develop and get rooted. An interna-
tional regime is indeed our best opportunity for
averting potential conflicts in the use of marine
resources and of promoting world cooperation in the
service of humanity.

any part of the seabed and its resources has long
been debated. While everyone agrees that the high
seas are open and cannot be appropriated, some
writers have sought to make a distinction between the
waters of the high seas, which, they argue, are every-
body's or res communis and cannot be appropriated,
and the seabed or its subsoil, which, they hold, is
nobody's or res ntsllius and can be subject to na-
tional appropriation and sovereignty. Others have
rejected this view and have questioned the right of

'See C. Hurst, "Whose is the Bed of the Seay" British
Year Book of International Law, vol. 4 �923!, pp. 40<2;
P. R. Feith  Rapporteur!, "Rights to the Seabed and its
Subsoil," Report of the Forty-fourth Conference of the In-
ternational Law Association held at Copenhagen  August
27-Sep. 2, 1950!  London, 1952!, pp. 88-9. C. H. M. Wal-
dock, "The Legal Basis of Claims to the Continental Shelf,"
Transactions of the Grotius Society for the year 1950  Lon-
don, 1951!, pp. 115 ff; D. P. O' Connell, "Sedentary Fisheries
and the Australian Continental Shelf," American Journal of
International Law, vol. 49 �955!. pp, 185 tf.



a state to occupy any part of the high seas.' Today,
however, this debate, which centers around certain
little-understood Latin expressions, is being de-
nounced as "futile and artificial." Law relating to
the seabed and its exploitation beyond national juris-
diction is extremely ambiguous and uncertain. In-
deed, as Professor Henkin correctly, though bluntly
puts it, "no one knows what the law is."'

In the absence, then, of any law or specific rules,
only the general principles of international law can
be said to govern the exploration and exploitation
of the mineral resources of the seabed and the sub-

soil of what is called the high seas. Apart from the
recognition of the traditional freedoms of the high
seas, which are subsumed under the general title
of "freedom of the seas," the exact scope of which
cannot be determined for sure, no nation has any
a priori rights in any part of the seabed or its re-
sources. In fact, the freedom to explore and exploit
the mineral resources of the seabed and the subsoil

of the submarine areas of the high seas is not even
included in the 1958 Convention on the High Seas,
which refers to other traditional freedoms.s Apart
from providing that these freedoms "shall be exer-
cised by all states with reasonable regard to the
interests of other states in their exercise of the free-

dom of the high seas," the Convention specifically
lays down: "The High seas being open to all nations,
no state may validly purport to subject any part of
them to its sovereignty"  Article 2!.

Even so it is suggested that the mineral resources
of the seabed "arclike swimming fish � open to
anyone to take." It is said that digging "is lawful if
it does not interfere unreasonably with navigation,
and the digger is entitled to what he finds." Further,
although permanent installations might be considered
as usurpations of the seabed and permanent inter-
ference with navigation might be challenged, it is
pointed out that no such objection can be raised "if
mining operations are conducted from a vessel or

'See De Ltpradelle, quoted iu Feith, ibid., p. 91; Gidel
aud Higgius and Colombos, quoted by Waldock, ibid., pp.
115-17.

'Gidel hfemorandum, quoted in Louis Hettkitt, Law for
Sea's hfinerai Resources  New York, 1968!, p. 2S.

' Henkitt, ibid., p. 24.
' Article 2 of the High Seas Convention refers to Freedom

�! of navigation, �! of Bshing, �! to lay submarine
cables and pipelines, �! to fty over the high seas,  S! and
"others which are recognized by the general principles of
international law,"
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something approximating one" and that "it would
have the protection of the flag it bears."'

However, since the seas are open and free for
everybody, it is admitted that any state exploiting
an area of the seabed beyond its national jurisdiction
cannot be certain of its "title" to that area, nor how
long it can pursue it uttchanenged, and it would not
be able to exclude "poachers," or operators frotn
other nations who might like to take the benefit of
the discovery without undertaking cost of its ex-
ploration.'

Apart from the fact that such an uncertain con-
dition is not conducive to the exploration and ex-
ploitation of the resources of the deep seabed, the
temptation to look for such vast resources with the
help of the ever-developing technology of the mod-
ern world may lead to serious international con-
fiicts, As the United States Commission on Marine

Science Engineering and Resources said in its report:

Unless a new international framework is de-

vised which removes legal uncertainty from
mineral resources exploration and exploitation
in every area of the seabed and its subsoil,
some venturesome governments and private
entrepreneurs will act to create faits accomplis
that will be difficult to undo, even though they
adversely affect the interests of the United
States and the international community.'

This could repeat the old history of scratnble for
colonies among the European Powers during the
last three centuries with all its disastrous conse-

quences. President Lyndon B. Johnson of the United
States, therefore, once warned:

Under no circumstances must we ever allow

the prospect of rich harvest and mineral wealth
to create a new form of colonial competition
among the maritime nations. We must be care-
ful to avoid a race to grab and to hold the
lands under the high seas. We must ensure that
the deep seas and the ocean bottoms are, and
remain, the legacy of all human beings.te

"TYRANNY OF THE TRADITIONAL LAW

It may be pointed out that the old law relating to
the sea was developed, or left undeveloped, under

' Henkin, n. 4, p. 30; see also Our Nation and the Sea,
Report of the U,S. Commission on Marine Science, Engi-
neering attd Resources  Washiugtott, D.C., 1969!, p. 146.

' Hettkin, ibid., p. 30; Our Nation and the Sea, ibid.
' Our Nation and the Sea, u. 7, p. 146.
"Quoted in Our Nation and the Sea. ibid.. p. 141.
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very difierent circumstances. Without going into the
history of the doctrine of the "freedom of the seas,"
it may be recalled that it was propounded by Grotius
to break the hegemony of Spain and Portugal, which
were bent upon establishing their dominion over the
seas and over the lands to which the seas gave them
access and divided the world between themselves

along a line close to the one drawn by Pope Pius
VI for the purpose. In the age of the industrial revo-
lution and of European expansionism, the freedom
of the seas became a necessity, for freedom of
navigation was as important in the colonization af
Asia, Africa, and America, as in the promotion of
interstate commerce. It is worth noting that though
the doctrine of the freedom of the seas was based

on Grotius's assumption of the inappropriability of
the vast expanse of the oceans and the inexhausti-
bility of their resources, it was the Big Powers of
Europe which insisted upon it and enforced it dur-
ing the last three centuries. They used it to master
the seas for the promotion of their own individual
interests. In practice, therefore, the freedom of
the seas meant only the freedom for these and other
Big Powers, which had the necessary resources, to
exploit the seas.

Even today it is only the nations which have their
own navies and merchant marines sailing round the
globe, or which possess highly mechanized fishing
fleets capable of sailing to distant waters, or which
have the capacity to lay submarine cables, to do
oceanographic research, and to mine the deep ocean
fioor, that insist upon this doctrine and benefit from
it. On the other hand, nations which lack advance
marine technology and are confronted with distant-
water fishing fleets of other nations catching millions
of tons of fish within their sight, or which they want
to keep off the military might of the Big Powers or
to be saved from those who haunt their coasts for

the purpose of gathering data" by electronic pro-
cedures, do not like or appreciate the benefits of
the freedom-of-the-seas doctrine. It is not, therefore,
without good reason that Senator Metcalf of the
United States pointed out that "under the freedom
of the seas doctrine there is not much equity be-
tween developed and underdeveloped coastal na-
tions" and that "a less developed nation is a sec-
ond-class citizen.""

Besides, we know today that some of the basic
assumptions of this doctrine are incorrect. Thus,
contrary to Grotius's belief, the resources of the

"Senator Metcalfs remarks while presenting "Report on
the Outer Continental Shelf," Congressiortal Record, Senate,
92nd Congress, First Session, March 10, 1971, p. S2815.

sea, whether living or non-living, are not inexhaust-
ible. Moreover, unlike fish, mineral resources do
not reproduce themselves and may be more easily
exhausted, Also, absolute freedom to use or abuse
the sea as a dumping-ground for dangerous material
may cause irreparable damage to the whole of man-
kind. All this, Grotius in his age just could not
imagine.

Law must change with the changing times. Free-
dom of the seas is still an extremely important and
useful doctrine, but it is not immutable. It cannot
be treated, as Sir Hersch Lauterpacht said, "as a
rigid dogma incapable of adoption to situations
which were outside the realm of practical possibili-
ties in the period when that principle became part
of international law."" Thus, whereas freedom of
peaceful navigation is vital for the network of com-
merce and communications and for economic and

cultural intercourse between the various countries of

the world, this may not be true about the freedom
of fisheries or the right of exploitation of the min-
eral resources of the seabed. It is for this reason

that some of the more knowledgeable scholars in
this field, who first championed the doctrine of the
freedom of the seas, later turned to warn us against
what they called the exaggerations of the "tyranny"
of the traditional conception. Thus, according to
Gidel, "the concept of the freedom of the high seas
has now lost the absolute and tyrannical character
imposed upon it by its origin as a reaction against
claims to territorial sovereignty over the high seas.""
Sir Hersch Lauterpacht also said that

... if the freedom of the sea is interpreted so
as to result either in a regime of waste or dis-
order on the high seas � such as must follow
from the absence of effective agreement in
the matter of protection of fisheries or of
properly conceived interests of individual states,
its authority will disappear and it will be in-
creasingly Souted by unilateral assertions of
selfish and monopolistic interests.'s

On the other hand, Sir Hersch felt, it might not
be difficult to find an answer "once we abandon a

conception of freedom of the seas which is both
rigid and pedantic,"rs

" Hersch Lauterpacht, "Sovereignty Over Submarine
Areas," British Year Book of International Law, vol. 27
�951!, p. 399.

Quoted by Lauterpacht, ibt'd., p. 408.
" Lauterpacht, ibid.

Lauterpacht, ibid., p, 414.
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"COMMON HERITAGE OF MANKIND"

It is in the light of the present changed interna-
tional situation, it may be recalled, that Ambassador
Arvid Pardo of Malta, in a memorandum to the
UN Secretary-General on August 17, 1967, sug-
gested that the old law relating to the sea needed
drastic modifications. The time had come, he de-
clared, to declare the seabed and ocean floor "a
common heritage of mankind," and suggested that
immediate steps should be taken to safeguard the
interests of mankind." Similar demands were made

outside the United Nations as well. Thus, the World
Peace through Law Conference, attended by over
2,000 lawyers and judges from over 100 countries,
declared in a resolution in July 1967 that the high
seas were the "common heritage of mankind" and
reconunended to the General Assembly that it
issue a proclamation to the effect that "the non-
fishery resources of the high seas, outside the terri-
torial waters of any state, and the bed of the sea be-
yond the Continental Shelf, appertain to the United
Nations and are subject to its jurisdiction and con-
trol.

In a unanimous resolution adopted on December
18, 1967 [Res. 2340  XXII!], the General As-
sembly recognized "the common interest of mankind
in the seabed and ocean Hoor." It also expressed the
feeling "that the exploration and use of the seabed
and the ocean Hoor... should be conducted...

in the interest of maintaining international peace
and security and for the benefit of all mankind." In
a resolution passed on December 2l, 1968 [Res.
2467A  XXIII! ] the General Assembly again
voiced its conviction that the exploration and ex-
ploitation of the seabed "should be carried out for
the benefit of mankind as a whole irrespective of
the geographical location of states, taking into ac-
count the special interests and needs of the develop-
ing countries."

Reiterating its conviction that the exploitation of
the resources of the seabed should "be carried out

under an international regime including appropriate
international machinery" and emphasizing the "im-
portance of preserving the seabed and the ocean
floor... from actions and uses which might be
detrimental to the common interests of manhnd,"
the General Assembly went a step further in 1969,
and declared that

UN Doc. No. A/6693, 18 August 1971, pp, 1-2,
"Quoted by Pardo, First Cornrmttee, A/C.I/PV.I516, 1

November 1967. p. 67.

pending the establishment of the aforemen-
tioned regime:  a! States and persons, physi-
cal or judicial, are bound to refrain from all
activities of exploitation of the resources of
the area of the seabed and ocean Hoor, and the
subsoil thereof, beyond the limits of national
jurisdiction;  b! No claim to any part of that
area or its resources shall be recognized." [Res.
2514D  XXIV!]

On December 18, 1970, in a resolution adopted
unanimously [Res, 2749  XXV!], the General As-
sembly laid down the "principles governing the sea-
bed and ocean Hoor, and the subsoil thereof, beyond
the limits of national jurisdiction." It solemnly de-
clared: "That the seabed and ocean Hoor beyond
the limits of national jurisdiction and its resources
are the conuuon heritage of mankind."

Reiterated and repeated in so many resolutions,
there is little doubt that this principle, to use the
words of Bleicher in another connection, "embodies
a view of the community which has some continuity,
rather than an ephemeral 'accident' of General As-
sembly politics."' It has gained wide notoriety in
legal circles and cannot be dismissed now as mean-
ingless rhetoric or as a phrase empty of any content.

OB JECTIONS TO THE COMMON HERITAGE PRIN-

CIPLE

But although the principle is well recognized,
there is wide disagreement about its real meaning
and content and bitter dispute about its binding na-
ture. Several Western scholars and statesmen believe

... that the concept of the common heritage
of mankind is not a legal principle but embodies
rather agreed moral and pohtical guidelines
which the community of states has undertaken
as a moral commitment to follow, in good faith
in the elaboration of a legal regime for the area
beyond the limits of national jurisdiction."

The Belgian delegate, Debergh, said in the Seabed
Committee that he "doubted the usefulness of de-

scribing the area under consideration by the Corn-
mittee as 'the Common heritage of mankind', since

"Samuel A. Bleicher, "The Legal Significance of Re-Cita-
tion of General Assembly Resolutions," American Journa!
of Internarionat Isrw, vol. 63 �969!, p. 433,

"E. D. Brawn, "The 1973 Conference on the Law of the
Sca: The Consequences of Failure to Agree." Proceedings of
the Sixth Annual Conference of the Law of the Sea Institute,
University of Rhode Island, June 1971  Kingston, R.I.,
1972! p. 35.
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the term was, in fact, a neologism and meant differ-
ent things to different delegations."' Beesley of
Canada had reservations about the use of this

phrase because the concept "had no legal content
and was unknown in international law. Its inclusion

in a declaration of principles could have far-reach-
ing implications, whose precise nature was as yet
unknown." He, therefore, opined that one should
first formulate rules which would comprise the re-
gime of the seabed aud then decide whether the
concept suitably refiected them,"

Oda of Japan said that the inclusion of the con-
cept of common heritage, which was subject to
various interpretations, "in a statement of general
principles might give rise to unnecessary confusion
in the establishment of a legal regime applicable to
the area, and would therefore be undesirable."
France objected to the inclusion of the concept "be-
cause it was not clear what would be the exact legal
implications" of such inclusion.~ Italy pointed out
that the lack of legal content could not be cured by
putting the concept in a declaration.s4

The Soviet Union and other countries of the So-

viet bloc also objected to the establishment of a spe-
cial legal status for the seabed beyond national juris-
diction based on the concept of common heritage of
mankind

... because that concept ran counter to ex-
isting norms and principles, It was incorrect to
say that international law was narrow and ab-
solute, since being founded on the United Na-
tions Charter, it provided the basis for relations
among states in all spheres, including outer
space, the oceans and the atmosphere. To create
a special legal status for the seabed would
amount to acknowledging that a legal "lacuna"
existed and that the status of the seabed and

ocean fioor should be different from that of

superjacent waters of the high seas.

The concept of a common heritage, he said, "ap-
peared to have been evoked with a view to prevent-
ing the appropriation of the ocean floor by certain
states, but it was neither realistic nor practical. On
the other hand, a practicable solution based on in-

Seabed Committee, 13th Meeting, 13 August 1969,
A/AC.138/SC. I/SR.13, p. 16.

"Ibid., p. 18.
Ibid., 14th Meeting, 14 August 1969, A/AC.138/SC.1/

SR,14, p. 24.
~ Ibid., p. 30.
"Ibid., 15th Meeting, 15 August 1969, A/AC.138/SC.I/

SR.15, p. 40.

ternational law would be provided by applying the
principle stated in Article 2 of the Convention on
the High Seas."'

The Byelorussian delegate in the First Committee
said that he could not support the concept that the
seabed was the common heritage of mankind or,

... in other words, a kind af collective prop-
erty of all countries. That concept does not
take into account the objective realities of the
contemporary world, in which there are states
having different social systems and different
property regimes, Such a concept, as was evi-
dent in the work of the sea-bed committee,
makes more dificult the working out and adop-
tion af legal principles consonant with the in-
terests of all states.'

According to the Bulgarian delegate, the concept
of common heritage

... represented a doctrine of civil law ap-
plied by analogy in an attempt to determine
the legal status of the sea-bed. Despite the good
intentions and idealistic arguments of those
who advanced that theory, the concept of a
common heritage could in practice become a
mere legal and institutional cover for powerful
interests and was likely in any case to lead to
confusion."

RALLYING CRY FOR THE UNDERDEYELDPED

STATES

On the other hand, most of the underdeveloped
states and some others supported the concept of
"common heritage," which, as the Indian delegate
said,

... symbolizes the hopes and needs of the de-
veloping countries, which can legitimately ex-
pect to share in the benefits to be obtained from
the exploitation of the resources. These benefits
would help to dissipate the harsh inequalities
between the developed and the developing
countries,ss

The Brazilian delegate said that "this key con-

Smirnov  USSR!, ibid., 8th meeting, 21 March 1969,
A/AC.138/Sc.l/SR,8, p. 80.

"Mr. Grekov  Byelorussian S.S,R.!, First Committee,
25th Session, A/C.I/PV.1780, 2 December 1970, pp. 47 IT.

' Yankov  Bulgaria!, Seabed Committee, A/AC,138/SC.
I/SR,9, 24 March 1969, p. 96; See also Goralezyk  Poland!,
ibid�15th meeting, A/AC.138/SC, I/SR,15, p. 38.

Mr. Sen  India!, First Committee, 24th Session,
A/C. I /PV,1673, 31 October 1969, p. 28.
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cept should provide the cornerstone for a legal
regime for the area and, in particular, for the ex-
ploration, use aad exploitation of its resources."
Referring to the general criticism that the concept
lacked "legal content" aad was not a "self-explana-
tory legal concept" and that it had "monotonously
been heard in the United Nations," he reminded the
critics that "before their adoption, all legal concepts
are devoid of legal content." He declared:

Legal concepts are not only theorizatioas
of previous legal norms and practices, but also
creative concepts from which such norms aad
practices fiow. If mankind were to restrict itself
to always applying the legal concepts that a1-
ready exist, legal systems would not have de-
veloped and law would aot have fulfilled its
proper function in social progress,ss

The principles on which the new legal regime was
to be based, said Ambassador Pardo of Malta,

... could not be sought in traditional doc-
trines of international law; they must be new,
equitable and moral.... The concept that
any area was to be administered in common
for common good was somewhat alien to exist-
iag international law. Nevertheless, its introduc-
tion as the basis of international law oa the

seabed aad ocean floor was essential, not only
for the development of that environment, but
also for the peaceful development of the
world.se

The Chairman of the Seabed Committee, Amer-
asinghe of Ceylon, stated:

There are, we realize, many who are alarmed
by what they consider to be the formulation of
a novel concept hitherto unknown, but tbe
traditional legal concepts are not, we feel, ap-
plicable to this unique area and its resources. If
the area and its resources are to be saved from

competitive exploitation � restricted necessarily
to those with financial resources and the tech-

nological power to exploit them � it is neces-
sary for us to abandon those traditional con-
cepts and evolve a new concept.

Traditional international law, especially custom-
ary law, he said,

Saraiva Guerreiro  Brazil!, ibid,, A/AC,1/PV.1674, 31
October 1 969, pp. 7-10.

Pardo  Malta!, Ad Hoc Cornrnittee on Sea-bed, A/AC,
13S/WG. l/SR.3; 3 September 1968, p. 52.

... has in the past found its origin in the
convenience and power of the few. It is the
duty of this Organization to see that the result-
ing inequalities are removed and that in the
future, international law is designed to serve the
interests of aH mankind especially the eco-
nomically weaker sections of mankiad.s'

BaHah of Triaidad aad Tobago caHed the concept
a "useful rallying cry, for it symbolized the interests,
needs, hopes, desires aad objectives of all peoples."ss

In an eloquent and briHiaat speech, the Norwegian
Ambassador, Hambro, very strongly supported the
concept of "common heritage of mankind." Refer-
ring to the criticism that it was not an established
term in the vocabulary of international law, he said:

That may be so, but the problems with which
we are confronted are novel and the solutions

we must ofTer ia this area in order to establish

international justice and maintain iateraational
peace can hardly be found in the bookshelves
of international law libraries. We must not be

afraid of new concepts or of aew terms to ex-
plain them. New words are needed for new
concepts.

The deep oceaa floor, he insisted, "is aot free
for aH where everybody caa do what he wants for
various purposes." Basic principles of law govern
these areas, "but those principles are so rudimentary
in substance and so general in form that they obvi-
ously must be further elaborated and supplemented
to suit the host of problems which the technical
revolution has created and will continue to create

in those areas." The expression "common heritage
of mankind," he suggested,

... pomts to something valuable, referring to
the past as weH as to the present aad future,
emphasizing that those areas aad the riches
contained therein with their possibilities aad
problems, have been passed oa to the present
international community as a heritage of man-
kind and for common benefit as a whole, aot to
any individual nation or group of nations."

Zegers of Chile said that apart from expressing

~First Committee, 24th Session A/C,l/PV,1673, 31 Oc-
tober 1969, pp. 18-20.

Legal Sub-committee of the Seabed Cotnmittee, A/AC.
138/SC. 1/SR.12-29, 6 November 1969, p. 47.

Seabed Committee, A/C,I/PV.1676, 4 November 1969,
p. 3; See also Solomon  Trinidad and Tobago!, ibid,, p. 11;
Scbram  Iceland!, A/C.l/PV.1 678, 6 November 1969, p, 42;
Pavicevic  Yugoslavia!, n. 32, pp. 33-34.
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the juridical status of the future regime, the "corn-
mon heritage" principle evinced a political will which
constituted the very essence of the problem. "If we
have tried to avoid falling into the classical concepts
of res nullius and res cornmunis," he pointed out, "it
is because those two concepts characterize interna-
tional egotism, the first by definition and the second
because of the interpretation that has been given it
by those who contend that res comrnttnis defines the
status of the high seas." The "common heritage"
principle avoided letting the resources of the seabed
fall into the same category as fish, "where a few
countries possessing techniques and capital have been
able to use that wealth to the prejudice of others
and without considering the welfare of mankind as
a whole.""

Mrs. MyrdaI of Sweden regretted a tendency on
the part of some industrialized countries to avoid
expressing conviction in the "supreme principle" of
the "common heritage of mankind." We were stand-
ing, she said "at a crucial crossroads," and "if dif-
ferent positions were taken on this fundamentaI prin-
ciple, it would amount to more of a parting of ways
than is generally accounted for" and "would entail
differences on practically alI the remaining issues,
however technical they have appeared in the discus-
sion."' On the other hand, if this principle were
accepted as a foundation, the Seabed Committee
could proceed with formulating "a definite set of
interriationai legal precepts in order to save the sea-
bed area and resources from competitive exploita-
tion."'

KEYSTONE OF THE DECLARATION OF PRINCIPLES

Although some countries had objected to the
expression "common heritage," on the ground that
it lacked precision and legal content, no one was
opposed to the essential idea it embodied, Thus, the
Belgian delegate, Debergh, who was opposed to the
inclusion of this concept as a "principle," admitted
that it "had the special merit of embodying the spirit
of all the other principles and might accordingly be
treated as the keystone of the statement of princi-
ples."" He, therefore, suggested its inclusion in the
preamble. This view was shared by some other dele-
gates as well."

Seabed Committee, A/C,l/PV.1679, 6 November 1969,
pp, 17-20.

Ibid., A/C,I/PV.1680, 7 November 1969, pp. 11-12,
Ibid., p, 17.

"Op, cit., n. 32, p. 16.
~ See Berwan  U,K,!, ibid., p. 23; Martin-Save  France!,

ibid., p, 30,

MEANING AND CoNTENT oF THE ExPREssloN CoM-
MoN HERITAGE"

Although the expression "common heritage" was
never deiined, the Declaration of Principles and the
discussions in the Seabed Committee and its three
subcommittees have helped in the clarification of
its meaning and content. In the first instance, as the
first principle clearly states, the "common heritage"
concept applies both to the area of the seabed and
ocean fioor beyond national jurisdiction and to all
its resources, living and non-living.

Any international authority established to admin-
ister the area would not only supervise the explora-
tion and exploitation of the resources in this area
but also ensure that no activity carried out in it un-
paired the heritage of which it was the trustee.aa

The "common heritage" principle implies, in es-
sence, two concepts, the first of which amounts to a
denial of rights and the second to an assertion of
rights. The first concept is contained in principles 2
and 3 of the Declaration, which state:

2. The area shall not be subject to appropri-
ation by any means by states or persons, nat-
ural or juridical, and no state shall claim or
exercise sovereignty or sovereign rights over
any part thereof.

3. No state or person, natural or juridical,
shall claim, exercise or acquire rights with re-
spect to the area or its resources incompatible
with the international regime to be established
and the principles of this Declaration.

It is, however, clear that the principle of non-
appropriation is not adequate or comprehensive
enough to provide a legal regime for the area if it
is considered to be the "common heritage" of man-
kind: all states should participate in the administra-
tion arid regulation of the activities in the area, as
well as in the benefits obtained from the explora-
tion, use, and exploitation of its resources. It implies
collective administration of mankind's heritage, col-
lective activities, and collective enjoyment of re-
sulting benefits. The Declaration, therefore, suggested
the creation of an international machinery by a uni-
versal international treaty  Principle 9!, recom-
mended that all states participate in the activities to
be carried out in the area, and encouraged interna-
tional cooperation in scientific research and other

"See Arias Schreiher  Peru!, Sub4"ommittee 'I of the
Seabed Cornrnittee, Provisional Summary Records of 26th
Meeting, Doc. No. A/AC.138/SC. I/SR.36, IS March 1972,
p. 7.
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exploratory activities, prevention of pollution and
contamination of the area, and protection and con-
servation of natural resources and the fiora and

fauna of the marine environment  Principles 10 and
11!, It also laid down that the

... exploration of the area and exploitation
of its resources shall be carried out for the

benefit af mankind as a whole, irrespective of
the geographical location of states, whether
land-locked or coastal, and taking into particu-
lar consideration the interests and needs of

the developing countries.  Principle 7.!

The Declaration stressed that the international

regime should "ensure the equitable sharing by states
in the benefits derived [from the area], taking into
particular consideration the interests and needs of the
developing countries, whether landlocked or coastal"
 Principle 9!, although not all these states might
participate iu the exploration and exploitation activi-
ties directly.

AII these principles � namely  a! inappropriabil-
ity and indivisibility of the seabed beyond national
jurisdiction;  b! international regulation of the ex-
ploration and exploitation activities of this common
property;  c! international cooperation in scientific
research and other activities;  d! freedom of access,
use, and navigation;  e! use of seabed only for
peaceful purposes; and  f! equitable distribution of
benefits among all countries irrespective of the geo-
graphical location of states � are supposed to be
subsumed in the generic expression "common heri-
tage of mankind" and have been emphasized by
most countries, though in different words aud with
varying emphasis.

MINERAL RESOURCES

PRESENT MINERAL PRODUCTION CONFINED TO SHAI.�

LOW WATERS

It is well known that most of the mineral extrac-

tion has so far been confined to the shallow waters

af the continental shelves, The present technology
and economies do not permit the extraction of min-
erals from deeper waters. One of the most important
and valuable subsea resources, for instance, is
petroleum or oil and gas, making up nearly 90 per-
cent of the total value of the current value of subsea

mineral production. World production of liquid fuels
in 1969 was said to be nearly I5 billion barrels, or
nearly 18 percent of the total production. It was
estimated to increase to 25 billion or 30 billion bar-

rels by 1980 or 30 to 40 percent of the total and to

60 billion or 75 billion barrels by the year 2000,
making 40 percent to 50 percent of the world' s
production of petroleum." But although exploration
for petroleum is under way off the coasts of more
than 75 countries and drilling is in progress off 42
of them," most of this activity is confined to shallow
waters of less than 105 meters depth and from areas
within 120 kilometers af the coast. The relatively
slow progress in exploratory activity in deep-waters
regions is explained by existing technological limita-
tions and economic considerations. However, two
recent innovations � namely �! a well-head com-
pletiou system designed to work at a depth of 400
meters; and �! a re-entry system of permitting a
drill to re-enter a hole in the seabed some 3,000
meters below surface � may mean that the only
limitation to offshore prospecting will be economic
rather than technological.'s Developtneut costs for
an offshore field even in shallow waters are generally
three to five times those on land, Offshore develop-
Inent costs rise aS water depth increases. Thus, in
the North Sea, for example, a platform in 100 feet of
water costs US $3.5 million; iu 200 feet it would cost
US $4.75 million; in 300 feet more than US $7
million; in 400 feet about $10 million; and in 500
feet near $14,25 miHiou. Because of the higher cost
of deep-water production, and the wide availability
of oil and gas in shallower waters, experts in the
fidd feel that the production will be restricted to
200-meter isobath during the next decade or sa.
According to McKeivey and Wang, prduction from
deeper waters would not amount to about 0.5 bil-
lion or one billion barrels a year by 1980, but it
might increase a few billion barrels a year by then
if the deep-water exploitation technology is further
advanced." But according to the Secretary-General' s
report, even "half a billion barrels a year by 1980
could be considered a high figure."'

Vincent E. McKelvey, Subcommittee I of Seabed Com-
mittee in "The Law of the Sea Crisis," Staff Report of the
UN Seabed Committee, the Outer Continental Shelf and
Marine Mineral Development, U.S. Senate Committee on
Interior and Insular Affairs, 92 Congress, 1st Session, De-
cember 1971  Washington, 1972!, p. 30,

"V. E. McKclvey, and Prank W. H. Wang, World Sub-
sea Mineral Resources  U.S. Department of Interior, Geo-
logical Survey, Washington, 1969!, p. 8.

Report of the Secretary-General, Possible Impact on
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Even the economic developiaent of solid minerals,
representing at the present level of production at
less than 2 percent of the land production of these
minerals, is likely to be hmited to shallow waters
aad to areas near the shore at least for some time to

come. It is said that for both technological and eco-
nomic reasons, land sources would be preferred for
most of these minerals in many areas during the
next few decades except when offshore deposits �!
are extremely large, �! are of high grade aad of
easy access  such as tin deposits off Thailand and
Indonesia!; �! contain minerals in short supply
 e.g. gold and platinum!; �! are desired by coun-
tries for strategic reasons; or �! are ia local de-
mand for high cost of transport.4'

The most importaat deposits of potential economic
uaportaace on deep ocean fioor, viz. manganese
aodules, it is pointed out, "will require major tech-
nical innovations for the mining or dredging of the
nodules from the ocean fioor and the metallurgical
separation of the associated metals."'s

REsoURcEs FRDM DEEP SEABED

It may be pointed out, however, that the possibil-
ity of petroleum occurring in deeper waters, and
even in abyssal plains, cannot be ruled out alto-
gether." And, as a recent report of the Secretary-
Geaeral stated, "if petroleum were discovered ia the
seabed beyond the linuts of national jurisdictioa,
and close to the major importing markets, the trans-
port cost differential would improve its attractive-
aess."'s

Even the outIook for the deep sea exploitation of
manganese nodules, which was so uncertain uatil
recently, is said to be "substantially brighter" now
as the result of recent mining operation tested by
a U.S. firm in the Atlantic and an engineering test
of Japanese design in the Pacific. It has been re-
ported that nodule recovery technology is being
actively studied by many companies ia several coun-
tries and that commercial production of nodules will
be possible before 1980, Thus, after nearly nine
years of research testing and investing $28 million, a
U.S. firm, Deepsea Ventures, successfully tested an
airlift hydraulic dredge system ia 760-915 meters
of water in the Blake Plateau ia the AtIaatic Ocean.

The company has also put iato operation in Vir-

"McKelvey k Wang, n. 41, p. 10.
Secretary-General's Report, n. 42, p. 45,

" McKelvey h Wang, n. 41, p. 8; see also Secretary~neral
Rcport "Mineral Resources of thc Sca," UN De E/4680
�969!.

"Op. cit., n. 42, p. 42.

ginia a small pilot plant for recovering metals from
nodules on an experimental basis. Two other com-
panies from the United States, the Hughes Tool
Company and Kennecott Copper Corporation, are
also said to be studying procedures for the deepsea
exploitation of minerals. Ia addition, a consortium
of 24 companies, representing a number of devel-
oped Western European countries, intend to finance
in the summer of 1972 a program to test on a large
scale the continuous line bucket dredging system
invented by Japan aad designed to recover Pacific
sea-fioor nodules from depths ranging to 5,000
meters. Moreover, six Japanese and European com-
panies are studying the inangaaese-oxide nodule tech-
aology. The Lamont-Ooherty Geological Observatory
has published and made available maps showing
the distribution of manganese nodules in the oceans
of the world. It is reported that the procedures for
recovering valuable metals from the nodules promise
to become ecoaomically profitable in the near future,
and there is reason to believe that minerals on the

seabed can be commercially exploited by 1980.'s

EFFECT OF MINERAL PRODUCTION FROM THE SEA-

BED oN THE WoRLD MARKETs AND ITs REMEDY

Whatever the scale of development, at present or
in future, most of the delegates ia the Seabed Com-
mittee have been urging that the developinent aad
use of the area and its resources beyond the limits
of national jurisdiction should be "undertaken ia
such a manner as to foster healthy development of
the world econoiay and balanced growth of inter-
national trade, and to miaimize any adverse eco-
nomic effects caused by fluctuation of prices of raw
materials resulting from such activities."" Since
most of the developing countries depend heavily oa
export of raw materials aad minerals, they have
been concerned that production of large quantities
of minerals from the seabed might upset the world
market in these basic commodities and might ruin
several other countries while benefiting a few. The
result might be that the developing countries aught
lose more than they would gain from the exploita-
tion of the common heritage of mankind. In response
to these fears of the poor, underdeveloped countries,

~Sec McKclvcy  U.S.A.!, Sub~ttee I of Seabed
Committee, Provisional Summary Records, UN Doc. No.
A/AC.138/SC. I/S.R,37, 17 March 1972, p. 13; Zegets
 Chile!, ibid., A/AC.138/SC. 1/SR.35, 10 March 1972,
p. 13; Secretary-General's report, n. 42, pp. 46-47.

"Declaration ou General Principles of General Assembly
Res. 2749  XXV!



the General Assembly requested the Secretary-Gen-
eral to:

 a! Identify the problems arising from the pro-
duction of certain minerals from the area be-

yond the limits of national jurisdiction and
examine the impact they will have on the eco-
nomic well-being of the developing countries,
in particular, on prices of mineral exports on
world market;
 b! Study these problems in the light of the scale
of possible exploitation of the seabed, taking
into account the world demand for raw mate-

rials and the evolution of costs and prices;
 c! Propose effective solutions for dealing with
these problems."

In a preliminary assessment of the whole situation,
the Secretary-General in his report came to the con-
clusion that "the impact of seabed production is
likely to be of minor consequence" during the next
two or three decades for the two most important com-
modities, hydrocarbon and copper. On the other
hand, manganese nodule raining might affect the

markets for manganese, and at a subsequent stage
the markets for cobalt and nickel. He therefore sug-
gested some possible international arrangements to
preserve the interests of the developing countries."
The report recommended "a levy per ton of metal
produced from the seabed" and some "compensatory
financing by the international machinery to minimize
the effect of possible declines in export revenues on
the economy of the few developing countries, which
might be affected."ss The report pointed out that
since existing marketing methods of petroleum favor
large-scale buyers, transactions with the developed
market economy countries are often at discounted
prices. Consequently, most developing countries pay
substantially higher prices for petroleum than the
industrialized countries importing large quantities of
oil. It, therefore, suggested the setting up of a new
system under which the developing countries could
purchase at least part of their import rreeds from
producers in the area beyond national jurisdiction
under arrangements with the international machin-
ery at the best prices offered to the European or
American countries or to Japan, saving them an
important fraction of their petroleum import bills.~

" G.A. Res. 2750A  XXV!.
" Report of the Sccrctary-Geaeral, n. 42.

Ibid., p. 66.
Ibid., pp. 44, 64.
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ANTlcIPATED BENEFITs FRQM THE ExpLQRATIQN

AND EXPI.OITATION OF THE COMMON HERITAGE

The types of benefits to be derived from the ex-
ploration and exploitation of the resources of the
seabed and ocean floor beyond national jurisdiction,
will depend on a number of factors, all of which
cannot be determined as yet. In particular, these
benefits will depend, as the Secretary-General's re-
port made it clear, "on the development of offshore
mining technology and on future market conditions
for minerals produced from the seabed.""

The benefits anticipated from the exploitation of
the seabed can be classified in two groups; financial
and non-financial. Financial benefits would consist

of the balance remaining after the deduction of the
expenditures from the revenues of the international
machinery. It is only to be expected that during the
initial period costs will be much more than the
revenues. If the international machinery directly
undertakes the exploitation of the deep seabed
area, its expenditures will be much larger than those
of a regulating international machinery." By the
very nature of mining operations, it has been pointed
out, economically viable production at great depths
cannot be attempted on a small-scale experimental
basis, To finance only one venture for the mining
and processing of metals from manganese nodules at
the rate of one millio~ tons per year � the least
viable project � it is estimated that it would require
capital outlay of nearly $200 million, which is more
than the gross budget outlay of all UN operations."
It is not going to be an easy task to raise this large
initial capital for the possible subsequent s'haring of
net benefits.

But apart from the initial outlay and normal ex-
penditures of mining operations, the international
machinery would be expected to undertake several
other activities, as we shall see presently, which will
call for expenditures by the machinery."

It has been pointed out that in these circumstances
for an initial period of several years, or perhaps
decades, costs will outstrip revenues and there will
be no financial benefits. Indeed, until the production

Report by the Secretary-General, "Possible Methods
and Criteria for the Sharing by the International Commu-
nity of Proceeds and other Benefit derived from the ex-
ploitation of the Resources of the Area beyond the Limits
of National Jurisdiction," A/AC.138/3S, 15 Juae 1971, p. 4,

~ Sccretary&eaeral's Report, n. 55, p. 10.
~ Sce Bernard H. Oxman, statement before Subcommittee

I of Seabed Committee, August Ig, 1971, n. 40, p. 55.
Report of the Seabed Committee �970!, UN Doc,

A/8021, p. 101.
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of minerals reaches a level where the value of the

miaerais extracted covers expenditures, provision
will have to be made for running the international
machinery,ee

NON-FINANCIAL BENEFITS

Even if ao financial benefits in the sense of aet

revenue available for distribution among states are
envisaged for a few years, the exploration and ex-
ploitation of the deep seabed under the auspices of
aa international authority is expected to yield some
very tangible non-financial benefits. Apart from
providing an inexhaustible source of much-needed
valuable minerals aad giving mankind a viable al-
ternative to the fast depleting land-base sources, "aa
international regime would promote the systematic
development of resources through procedures aim-
ing at the optimization of exploration and exploita-
tion activities." It would also attempt to develop
resource exploitation in a manner best calculated
to promote greater stability in the raw material mar-
kets.

The international machinery would also be ex-
pected to help promote research activities and to
make a vast volume of scientific aad technical knowl-

edge available. It could also, as the Secretary-Gen-
eral suggested,

... institute training programmes for nation-
als of developing countries to guaraatee the
participation of personnel from all countries
in the application of rapidly expanding seabed
technology. Thus, each country could gradually
acquire a corps of technically competent seabed
experts, while the international community
would have the broadest knowledge-base on
which to work.

The international regime might also help in the
creation. and enforcement of rules and standards

governing all seabed activities with a view to ensur-
ing the preservation of marine environment.~

EQUITABLE DISTRIBUTION OF BENEFITS

It has been emphasized time and again by the
General Assembly that whatever the benefits to be
derived from the exploration aad exploitation of the
seabed beyond national jurisdiction may be, they
should be distributed equitably "taking into particu-

" See Secretary-General's Rcport, n. 55, p. 9,
"See for an enumeration of these financial and non-finan-

cial benefits, Secretary-General's Report, ibid., pp. 6-7,

lar consideration the interests and needs of the de-

veloping countries, whether landlocked or coastal."
Although it is almost impossible "to transform the
present inequitable distribution of land resources
aad the law and economic practice to justify and
protect them," it has been emphasized, it seems
"rational aad still possible to devise and establish a
SyStern Of lawS and praCtiCeS fOr the sea and its
resources which would serve the present and future
generations."' Most of the countries of the third
world want and demand the distribution of benefits

to refiect the international desire to bridge the gap
between the rich aad poor countries and promote
universal peace and well-being. As the Tanzanian
delegate said:

The present division of the world in a few
'have' and many 'have not' nations was intol-
erable and current systems tended to perpetu-
ate disparities rather than overcome theta. A
new and determined attempt must therefore be
made to devise a more just and humane system
for sharing the world's resources and pooliag
knowledge and technology.~

It is suggested that oae way of equitably distribut-
ing the financial benefits of the international author-
ity  i.e. revenues minus expenditures! in the spirit
of the General Assembly directive would be to
relate the sharing of benefits to the needs of the
countries concerned on the basis of aa agreed scale,
so that the least developed aught receive the most
and the most developed might receive the least. Tak-
ing into account this basic premise, the Secretary-
General suggested several criteria for the distribu-
tion of such benefits which would need further

consideration and thought before they could be im-
plemented. ~

During the initial period, when there is no possibil-
ity of a large net income for the international machin-
ery, direct distribution to different states might result
in fragmeatatioa of resources and only marginal
benefits for the receiving countries. The Secretary-
General, therefore, suggested in his report that it
might be more advantageous to concentrate available
proceeds ia some high-priority programs, such as
the promotion of development in the least developed
countries, Such allocation of proceeds of the inter-
national machinery to certain programs of the de-
veloping countries, the Secretary-General made it

" See Warioba  Tanzania!, A/AC.138/SC.1/SR.5, 20
July 1971, p. 5.

~ Warioba  Tanzania!, n, 61.
See Secretary-General's Report, n. 55, pp, 14 ff.
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clear, could not be termed "aid and must not be
thought of as a substitute for existing foreign aid
arrangements,"8'

In view of the fact that they cannot expect much
financial benefit from the seabed authority in the
foreseeable future, most countries are more inter-
ested in non-Qnancial benefits that are expected to
accrue from the establishment of an international

regime. For some time to come only advanced indus-
trial countries will benefit from the exploitation of
the seabed. Only they can afford the highly sophisti-
cated requirements of deep-sea mining; only they
possess the needed capital and advanced technical
and scientifical knowledge and equipment, The tech-
nological and engineering industries in these coun-
tries will get a further boost from the exploration
aad exploitation activities in the seabed.

Moreover, since the technologically advanced
couatries will be able to provide the processing facili-
ties for minerals produced in the area at least for
some time to come, they will remain major importers
of these raw minerals, They will thus not only gain
in the further development of their mineral process-
ing industries, but also benefit from the handling of
physical output which will encourage their ocean
transportation industries.'8

Well aware of these facts and their weaknesses,
the developing countries know that they must ac-
cumulate their own expertise and develop their owa
technology if they do not want to remain in a per-
manently inferior position in the use and enjoyment
of mankind's common heritage. So long as they have
to purchase technological services in the exploration
and exploitation of the resources of the seabed, the
technologically advanced countries win have undis-
puted mastery of the common heritage. They, there-
fore, insist on international cooperation in scientific
research, active and maximum participation of their
nationaIs in the various stages of the exploration
and exploitation of the seabed resources, publication
of research programs, dissemination of the results
of such researches through international chanaels,
and rapid and effective transfer of seabed technology.
It is for this reason that several countries suggested,
during discussions in the Seabed Committee, the es-
tablisluneat of a special fund for the training of
experts from developing countries in the various
aspects of seabed technology. Speaking for most of
the underdeveloped countries at the March 1971
session of the Seabed Committee, the representative
of Ceylon felt that "the international machinery

" Ibid., pp. 12-13.
~ gee ihr'd, p 1 g.

would have a vital role to play in the collection,
early publication aad dissemination of information
and serving as aa intermediary for effecting the trans-
fer of technology." He added that the Authority
would

... be expected to sponsor or assist joint re-
search programmes, to ensure the placement of
personnel from developing countries in national
aad international exploration aad exploitation
operations; to sponsor the placeinent of scien-
tists from developed countries in developing
countries with a view to training the latter's
personnel; and in every other way possible
to reduce and ultimately eliminate the develop-
ing countries' dependence on the developed
countries for seabed technology.~

PLEAS FOR A STRONG INTERNATIONAL MACHINERV

It is only natural that a vast majority of the coun-
tries, consisting as it does of a large number of poor,
struggling and until recently suppressed countries
of the third world, being as yet unable to exploit
the seabed themselves because of its prohibitive
costs aad their technological incapability, and afraid
that the technologically advanced countries would
exploit the resources of the seabed for their own
benefit and to the detriment of the interests of the

poor underdeveloped countries, should want a strong
international machinery with extensive powers of
exploration aad exploitation of the deep seabed and
its resources. Even if the advanced countries agree
to give up part of the resources exploited by them in
the interest of the common benefit of mankind, it
is felt that, with a weak iaternatioaal machinery
having aa authority to give licenses for exploration
and exploitation of the seabed, the technologically
big Powers would get the lion's share. The other
members of the international community will get
only crumbs of the common heritage thrown by the
big Powers. Thus, during the 1971 session of' the
Seabed Committee, alinost all the developing coua-
tries insisted on having an international seabed au-
thority with full international legal personality aad
wide functioas and powers. Some Asian, Africaa,
and Latin American countries suggested the crea-
tion of an international agency w'hich, as the "agent
of maalund," should exercise exclusive jurisdiction

Pinto  Ceyton!, Subcommittee I of Seabed Committee,
Doc. No. A/AC.13g/SC.I/SR,11, pp. 16-17; 8ee 8180 Tukulll
 Nigeria!, A/AC.138/SC.1/SR.IO, 3 August 1971, p. 24;
Thompaon-Horea  Brazil!, A/AC.138/SC. I/SR.3, 25 March
1971, p. 16; Mendouga  Cameroon!, A/AC.I 38/SC, I/
SR.t2, 3 August 1971, p. 7.
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over aH activities of the total area lying beyond
national jurisdiction and which should not only con-
trol mining of the deep seabed, but also be the only
entity authorized to mine the deep seabed, with
exclusive authority to conduct exploration, exploita-
tion, processing, and marketing of aH deep seabed
minerals,"

On the other hand, precisely because the seabed
exploration and exploitation would involve such
large outlays of capital and such great risks as the
United Nations or any other international authority
set up for that purpose cannot afford, and because
StateS WOuld have the necessary offshore expertise,
it is recommended by the technologicaHy advanced
Powers that the proposed seabed authority should
not indulge in exploration or exploitation activities
but be only a regulatory body." France, the United
Kingdom, the United States and the countries of the
Communist bloc strongly opposed the proposals of
the developing countries and expressed a preference
for an administrative or regulatory agency authorized
to issue licenses to individual countries which would

in turn either issue sub-licenses to their industrial

firms or themselves undertake or sponsor mining
operations in the deep seabed.

MORATORIUM

It will not be easy to reach an agreement an the
type of machinery that must be established to take
care of the common heritage of mankind. But until
such an agreement can be reached, a very large part
of the world community is seriously concerned about
the unabated exploration and exploitation activities
in the seabed beyond any reasonable 1'units of na-
tional jurisdiction, The moratorium resolution of
1969 [Res. 2514D  XXIV!]ss that we have referred
to earlier is merely a reflection of the deep fear of
the underdeveloped states that a large part of the
seabed Inay be exploited and appropriated by those
who have the capacity to do it before an acceptable
agreement on the legaI regime of the seabed is
reached. Adopted over the vigorous opposition of the
principal technologically advanced countries, it was
only a weak and futile attempt to preserve "the sea-
bed and the ocean fioor... from actions and uses

which might be detrimental to the common interests

"See debate in Subcommittee I of the Seabed Committee.
See Oxman, n. 57, pp. 55-59; "International Sea-bed

regime and machinery working paper" submitted by Canada
in Report of the Seabed Committee, G.A.O.R., 26th Session
Supplement No. 21  A/8421!, pp. 218-19. Mr. Simpson
 U.K.!, Seabed Committee, I Subcommittee, A/AC.138/
SC, 1/SR.41, 21 March 1972, p. 6.

~ Preamble to Res. 2574  D!  XXIV!,

of mankind." As the Swedish delegate, Mrs. Myrdal,
stated as early as November 14, 1967:

Manhnd has become warned that while

negotiations are going on, technological develop-
ments are often accelerating and the opportuni-
ties to exploit them are grasped with such alac-
rity by those who have the power to do so that
when w'e finally come to the negotiating table,
there may not be a great deal left open to ne-
gotiate about.m

She again pointed out in 1969 that "commercial
interests are clamoring vaciferously for go-ahead
signals.... Military interests seem to be no less
eager." "Powerful techniques are already in the
hands of a few countries," she reminded the Com-
mittee, and these might not take long to exploit
them."

This would indeed prejudice the joint interests of
humanity and would be in violation of the generaHy
accepted principle of the deep seabed beyond na-
tional jurisdiction being regarded as the common
heritage of mankind. "It would be ironic," said the
Indian representative,

... if the already opulant communities af
the world were left with unchartered freedom

to exploit the riches of this new environment.
This may tragically lead the economically back-
ward majority of the world to discard the path
of reasoned accommodation as unsuccessful

and to take to more aggressive measures. There-
fore it is of supreme unportance to take into
account the interests, needs and aspirations of
the developing countries.

If man has a stake in the area, if the develop-
ing countries could benefit from its wealth, then
surely no exploitation of the area should take
place which is not within the context of the
new principles and norms to be developed, and
which does not fall within the ambit of a regime
which would ensure an equitable management
of the resources of the sea-bed and the effective

participation of the developing countries in it.ts

"Mrs. Myrdal, First Couunittee, A/C.l/PV,1527, 14 No-
vember 1967, p. 56.

First Committee, 24th Session, UN Doc. No. A/C.l/
PV.1680, 7 November 1969, pp. 23-25.

"Mr. Sen  India!, First Committee, 24th Session, UN
Doc. No. A/C.l/PV.1673, 31 October 1969, p. 28; See also
Saraiva Guerroiro �3razil!, ibid�A/C, 1/PV.1674, 31 Octo-
ber 1969, pp. 11-12; Eugo  Cameroon!, A/C.l/PV.1675, 3
November t 969, p. 26.
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Anarchy and a scramble for possession and ex-
ploitation, it was warned by several delegates, could
bring no good to any nation. "It would be the cause
of conflict and friction and would create new prob-
lems threatening our precarious peace.""

The technologically advanced countries, however,
have always been strongly opposed to any restriction
on their complete freedom to explore and exploit
the resources of the seabed. There is no rule of in-
ternational law, they have contended, to justify such
an action." Thus, the U.S. representative, express-
ing the views of the technologically developed coun-
tries, said that the moratorium resolution proceeded
on a premise which was unsound and self-defeating.
AII mankind would benefi, he pleaded, by the ex-
ploitation of deep seabed resources. Technology had
not developed so far, he pointed out, that the de-
veloped Powers cauld monopolize the exploitation
and rush greedily to exhaust seabed resources be-
fore the international community could establish a
legal regime. But if the technology did not move
forward, there would be no exploitation and no bene-
fit to anyone, developed or developing, coastal or
landlocked, east or west, north or gouth.

Moreover, he suggested, this resolution would in
practice "encourage some states... to move to-
wards unjustifiably expansive claims of national
jurisdiction just in order to remove those activities
of exploitation from the scope of prohibition con-
tained in the... resolution, and thus render them,
in their view, legitimate."" How could such a mora-
torium be effective if there were no agreement on
the limits to which it were to apply7 asked the repre-
sentatives of the United Kingdom and France."

The underdeveloped countries hoped in vain that
they would be able to persuade the technologically
advanced countries to hold their advancing technol-
ogy in abeyance until an agreement could be reached
about the legal regitne of the seabed. Asserting that
the seabed was the common heritage of mankind,
they argued that its wealth should be administered
by and for all. In other words, they wanted an as-
surance of a fair share of the pot and did not want
to be left dumb spectators. The moratorium resolu-

'* Rossidcs  Cyprus!, A/C.J/PV.1676, 4 November 1969,
p. 76.

"Oda  Japan!, Seabed Committee's Legal Subcommittee,
A/AC.138/SC.J/SR.6, 19 March 1969, p. 53,

"Mr. Philipps  U.S.A.!, General Assembly 24th Session,
A/PV.1833, 15 December 1969, pp. 6-11, First Committee,
A/C.J/PV,1709, 20 December 1969, p. 26.

~ Hildyard  U.K.!, First Committee, A/CA/PV,1709, 2
December 1969, pp, 381-90; Dejamauret  France!, ibid.,
p. 31.

tion was an effort to slow down the pace of tech-
nology to the pace of diplomacy.

This was, however, too much to expect. The tech-
nologically advanced countries had declared soon
after the adoption of the moratorium resolution that
they would not be bound by it." The advancing tide
of technology, the smaller countries were told, was
inexorable and could not be stayed by words, The
technologically advanced countries were not pre-
pared to wait until the Seabed Committee could reach
an agreement, if it ever did, in making the best use
of their technology and exploit the resources of the
seabed. All that the industry in these countries
wanted was an assurance from their governments
that their interests would be protected in any future
international regime. Thus, T. S. Ary of the Ameri-
can Mining Congress, in his testimony before a
Senate Subcommittee, pointing out that the U.S.
industry was close to being capable of exploiting
sizeable quantities of hard minerals on the seabed
beyond continental margins, emphasized the need for
domestic legislation "to assure security of investment
and the control of the ocean activities of the U.S.
citizens.'"' Most of the witnesses before the U,S.

Senate Subcotnmittee on Outer Continental Shelf

referred to the non-binding nature of the moratorium
resolution, and suggested that the exploration and
exploitation of the seabed should be encouraged
rather than discouraged." John R. Stevenson, Legal
Adviser to the Department of Senate, in a letter of
January 10, 1970, to Senator Metcalf, Chairman of
the Subcommittee, pointed out that although the
moratorium resolution was not legally binding, the
United States was required to give "good faith" con-
sideration to the resolution in determining its poli-
cies. He made it absolutely clear, however, that the

"See "U,S. Explains its votes on Seabed Resolutions,"
Deparunent of Slate Bulletin, vo!. 62 �970!, p. S9; Sec also
testimony by Elliot L. Richardson, Undcrsecrctary of State,
and John R, Stevenson, Legal Adviser to the Department of
State in Hearings before the Special Subcommittee on Outer
Continental Shelf of the Commiuee on Interior and Insular
Affairs, U.S. Senate, 91st Congress, Second Session, on
"Issues Related to Establishment of Seaward Boundary of
U,S. Outer Continental Shelf," April 1, May 20 and 27,
1970, Part 2  Washington, 1970!, pp. 437, 448-49, 458-59.

"Hearing before the Subcommittee on Minerals, Mate-
rials and Fuels of the Cotnmittee on Interior and Insular
Affairs on "Issues related to Establishment of Seaward
Boundary of U.S. Outer Continental Shelf," U.S, Senate,
91st Congress, Second Session, Septetnber 22 and 23, 1970,
Part 3  Washington, 1970!, p. 38.

"See Report of December 21, 1970 of the Special Sub-
committee on Outcr Continental Shelf to thc Committee on
Interior and Insular AIfairs, U,S. Senate  Washington,
1970!, pp. 21-23,
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... Department does not anticipate any ef-
forts to discourage U,S, nationals from continu-
ing with their current exploration plans. In the
event that U.S, nationals should desire to en-

gage in commercial exploitation prior to the
establishment of an internationally agreed re-
gime, we would seek to assure that their activi-
ties are conducted in accordance with relevant

principles of international law, including the
freedom of the seas, and that the integrity af
their investment receives due protection in
any subsequent international agreement. ~

In his announcement of U.S, Ocean Policy on
May 23, 1970, President Richard M. Nixon pointed
out that the negotiation of a complex treaty on the
legal regime of the seabed was bound to take some
time. He said, therefore, that

I do not... believe it is either necessary
or desirable to try to halt exploration and ex-
ploitation of the Seabed beyond a depth of
200 meters during the negotiating process. '

The working paper submitted by the United States
before the Seabed Committee at the twenty-fifth ses-
sion in 1970, on a draft UN Convention on the In-
ternational Sea-bed Area, provided for "due protec-
tion for the integrity of investments made in the in-
ternational sea-bed area prior to the coming into
force of this convention,"ss

However, the continued insistence by the poor,
underdeveloped countries that the seabed area be-
yond national jurisdiction, being the common heri-
tage of mankind, should not be exploited except
for the common benefit of all countries, their de-
mands for a strong international machinery, and
their emphasis on moratorium over exploitation of
seabed resources until an international regime is
established, have been disturbing the technologically
advanced countries, and they are afraid that the
hostile international climate may adversely affect
their deep-sea mining interests. Thus, an Observer
Group of the U,S, Senate Committee on Outer Con-
tinental Shelf to the July-August 1971 Session of
the UN Seabed Committee, said in its report:

It seems to us that these developments call
attention to the growing threat to U.S. mineral

Hearing before the Special Subcotnmittee, n. 77, 91st
Congress, First and Second Sessions, December 17, 1969,
January 22, March 4, 1970  Washington, 1970!, p. 210-11.

See Report of the Subcommittee, n. 78a, p. 214,
Sec Report of the Seabed Comtniuce, GAOR, 25th ses-

sion, Supplement No. 21  A/8021!  Ncw York, 1970!,
p. 155.

interests in the deep seabed,... With unilat-
eral expropriation of U,S, mining-investments
on the upswing, as evidenced recently in Chile,
the United States would do well to make sure

that our rights to the seabed are not lost to
some of the puerile developing nations. Some
of the latter apparently believe that, because
they may have the majority of the votes in the
UN Seabed Committee, they can overturn in-
ternational law merely by threats or by making
demands.'s

The Observer Group recommended to the Com-
mittee ta

... consider legislation designed to reinforce
U,S. rights to mine the deep seabed, encourage
U.S. leadership in deep sea technology and pro-
vide a climate conducive to U.S. investment

in deep seabed exploration and exploitation.~

It asserted that "ample authority, under well-
established law enables the United States to regulate
the activities of its nationals engaged in deep seabed
mineral exploitation wherever upon. the high seas
they may be conducting such operations,"s'

On November 2, 1971, Senator Metcalf intro-
duced in the Senate a bill called the Seabed Hard

Mineral Resources Bill, submitted by the American
Mining Congress "to provide incentive for the con-
tinued exploration and exploitation of the minerals
on our continental margins and on the deep seabed
beyond the limits of exclusive national jurisdiction."'"
The draft bill provided for the protection of the
miners, conditions on which exploration/exploita-
tion licenses might be issued by the Secretary of the
Interior, and insurance and protection of investments
and exclusive rights in the event of adoption of an
international regime.

Encouraged no doubt by their home governments,
numerous organizations in such technologically de-
veloped countries as the Federal Republic of Ger-
many, France, Japan, Italy, and the United States
are reported to be actively engaged in the develop-

~ The Law of the Sea Crisis: A staff Report on the UN
Seabed Comminee on the Outer Continental Shelf and
Marine Mineral Development prepared at the request of
Henry M. Jackson, Chairman, U.S. Senate Committee on
Interior and Insular Affairs, December 1971  Washington,
l972!, p, 9.

Ibid�p. 5,
u Ibid., p. 10.
"Senator Mctcalf, Congressionai Record, 92nd Congress,

First Session, November 2, 1971, p. S2801.
Ibid.
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ment of technology associated with the recovery
and processing of deep-ocean minerals." This un-
abated activity in the deep seabed, in violation of the
moratorium resolution and the declaration of prin-
ciples, has created a feeling of deep concert! and
disquiet among the weaker members of the inter-
national community. During the March 1972 session
of the Seabed Committee they strongly protested
against the defiance of the solemnly adopted resolu-
tions of the General Assembly, which, they argued,
could not be ignored lightly on the ground that they
were not formally binding,ss Supported by an over-
whelming majority, these resolutions did provide
probative evidence of the belief of states concerning
the existence or otherwise of certain rules of law.
These expressions of political and juridical con-
science of nations, or at least of their majority, have
a force which is inuch more than recommendatory."
Explanations by some af the advanced countries
that activities in the extraterritorial seabed resources
were only exploratory and experimental activities
which ought to be encouraged rather than discour-
aged, and no state had so far been exploiting min-

~ See Senator Metcalf, ibid., see also Zegers  Chile!,
Subcotnmittee I of Seabed Committee, Provisional Summary
Records, A/AC.138/SC.1/SR.43, 27 March 1972, p, 7.

"See Zegers  Chile!, ibid., A/AC.138/SC.I/SR.35, 10
March 1972, pp. 12-13; Arias-Sehreiber  Peru!, ibid., p. 15;
Goulobol  Turkey!, A/AC,138/SC.1/SR.36, 15 March 1972,
p. 18', AI-Qaysi  Iraq!, ibid�p. 22; Khavachet  Kuwait!,
A/AC.138/SC.1/SR.38, 16 March 1972, p. 5; Komatina  Yu-
goslavia!, A/AC.138/SC.1/SR.39, 17 March 1972, p. 2;
Saraiva-Guerreiro  Brazil!, ibid., Jagota  India!, ibid.,
p. 17; Pinto  Ceylon!, A/AC.138/SC. 1/SR.43, 27 I.farch
1972, p. 16.

See F. B, Sloan, "The binding force of a recommenda-
tion of the General Assembly of the United Nations," British
Yearbook of international Law, vol. 25 �948!, pp. 1-33;
D. H. N. Johnson, "The Effect of Resolutions of the Gen-
eral Assembly of the United Nations," ibid., vol. 35 �955-56!,
pp, 97-122; Obed A, Asamoah, The Legal Significance of
the Declarations of the General Assembly of the United
Vations  The Hague, 1966!, Jorge Castaneda, Legal sects
of United 1Vations Resolutions  New York, 1969!.

erals on a commercial scale,s' failed to satisfy the
aggrieved developing states which believed that the
experiments were designed to perfect the first part
of the exploitation process. The largest commercial
companies would not be spending huge sums of
money just for the sake of theoretical knowledge.ss
They, therefore, wanted formal assurances from all
states connected with such activities that no com-

mercial exploitation of the resources of the seabed
and ocean floor beyond the limits of national juris-
diction would be undertaken before the establish-
ment of the international regime."

There is little doubt that the present "confronta-
tion" between the developed and the developing
states is not conducive to the development of healthy
international law and relations. In the present in-
terdependent shrunken world society all countries,
big and small, need each other. Old notions of each
nation for itself and God for us all are gone forever.
There is need for cooperation, joint efforts, and ac-
commodation of interests of all groups of states in
our present endeavor to develop a healthy and uni-
versally acceptable law for the exploration and ex-
ploitation of the seabed and ocean fioar in the inter-
est of all mankind. This cannot be achieved by the
present activities of the technologically advanced
countries in defiance of world public opinion. Nor
can it be realized by the intransigent attitude of the
developing countries towards the vital interests of
the developed states, especially in regard to naviga-
tion, We must make every effort to achieve our goal
through cooperation and joint action. International
law must take into consideration the new philosophy
of the law of the sea based on equity and justice for
all. It must develop beyond the old concept of co-
existence to a new law of cooperation.

~ Debergh  Belgium!, A/AC.138/SC.1/SR.39, 17 hfarch
1972, p, 14.

~ Zegers  Chile!, A/AC,138/SC.1/SR.43, 27 March
1972, p, 7,

Khavachet  Kuwait!, n. 89.
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Discussion

JOYS; Judy Joye, Oceanographic News Service.
First I would like to comment on something that I
have been dying to discuss for more than a year. I
would like to suggest an amendment to the title of
one United Nations study dealing with the equitable
sharing of benefits derived from seabed resources. I
would like to see the title of that study amended to
include one additional word � the equitable sharing
af the benefits and losses of seabed resources.

Now I would like ta make a general comment re-
garding this current session, which is titled "Concepts
in Sharing the Common Heritage Wealth." The pa-
pers and statements that we have heard so far dis-
cussed general philosophy. Cansidering the fact that
the Law of the Sea Conference is approaching mo-
mentarily, I believe that the time for philosophical
statements should have been in 1968, 1969 and
perhaps 1970; but in 1972 I believe that we should
have been offered concrete proposals by this session's
speakers.

In. this entire session no speaker has included one
concrete proposal in his statement. In a way, I feel
like someone who has been listening to an election
campaign in which a candidate says that he wants to
improve the Social Security program, or that he
wants ta improve the welfare or unemployment pro-
grams. You listen to a long political speech, and
when it is over yau find aut that you have been given
na idea of how these programs are ta be improved.

I believe that at this time � in 1972 � with the still
remote possibility of convening a conference in '73,
we shouid be discussing concrete proposals; and if
this group of experts has no concrete proposals to
offer, then perhaps the United Nations Seabed Com-
mittee is correct in taking the long periad of time that
they have, and perhaps the UN is correct in postpon-
ing the 1973 Conference for a year until this expert
community is able to came up with a workable plan.

MIKDASHl. I support the view that calls for
more concrete and elaborate proposals. I would like
also to suggest that proposals don't come necessarily
froru one direction. In other words, I trust in the
competence and ability of members of this audience
to offer practical suggestions.

Regarding principles and rules for effective rnulti-
national participation, I have suggested the approach
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of purchase options by national corporations of de-
veloping countries in ventures started by corporations
of the developed countries. It would be helpful to
find out which principles among those previously
suggested would be workable. My experience, I
should say, is largely with the petroleum and min-
erals industries, in which a number of contracts
awarded by host countries give options to national
corporations to buy in at a later date, once mineral
deposits have been found in commercial quantities.
The purchase on the part of the corporation of the
host developing country has often been made on the
basis of the book value of exploration and develop-
ment. A number af these new contracts provide for
50-50 participation. Others provide for an escalated
participation in favor of the developing country. I
think the management contract formula devised by
Venezuela and other mineral exporters is extremely
interesting: a contractor from an advanced country
works on behalf of the national corporation, while
the technical know-how is being transferred to do-
rnestic operators, Payment for know-how and other
inputs to the expatriate contractor can be made in
kind in the form af a certain share of the mineral

deposits, if discovered.
There is a myriad of possible alternatives. I find

it difficult ta go into too many details in the brief
time alloted to this discussion. I would, however,
like others to comment on my ideas regarding par-
ticipation in the common heritage of the seabed
resources. I am soliciting reactions from industry
people as to their workability. Certain farms of par-
ticipation have been, for several years, operative in
some petroleum and mineral exporting countries.

KILDOW: I think that earlier I gave a fairly
pessimistic view of why I didn't see a futur~r a
near future � for a plan such as you call for, mainly
because, as someone has already said, the interests
of the developing countries right now are really in
conflict with the interests of the developed countries,
At this period in history it is very difficult to find
the common denominators where each side is not
feeling threatened.

You also assumed that we must go ahead; this is
1972 and the conference may be next year. But you
are assuming that the whole world must ga ahead,
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and maybe it is not to the advantage of other coun-
tries beside the United States to go ahead quickly.
They have been saying this for two days now, mem-
bers of the developing countries and other countries
beside the United States, that a further breakdown
in world order, based on disregard of traditional
international Iaw, may not really hurt the developing
countries; it probably will hurt the dominant pow-
ers now because their power is based oa the current
world order.

So a breakdown ia world order may be very much
to the advantage of the developing world. It is not
very much to their advantage right now, so waiting
may be part of the strategy that perhaps soraething
more will happen to alleviate some of the direct con-
flict over the next few years, or maybe further break-
downs somehow will bring agreement closer. But I
think that you assume there is too much agreement
that something must be done soon.

ANAiVD: I think that it has been rightly pointed
out that this is 1972, and by this time we should
be talking about concrete matters, but then, the
most important thing is that there is no agreement on
principles, and so long as there is no agreement on
principles, we have got to talk about the phiIosophy.
There is no alternative to it.

Whatever the developed countries may say, the
common heritage of mankind has come to be con-
sidered as just nothing but a phrase which has ao
meaning. It is a meaningless phrase according to
most of the developed countries, and unless they
accept it, the real meaning of it � aad unless their
behavior reflects their acceptance � we have no al-
ternative but to go on talking about philosophy and
principles,

GREENWALD: I am Dick Greeawald fran
Deepsea Ventures, Iac,, and I would like to com-
ment on the talk given by the gentleman from Leba-
non, and put it on a positive basis.

He has come up with some ideas on technology
transfer that may have some merit; if he can produce
a forum, I will participate in such a forum in good
faith. I don't see much sense in saying that the po-
sitions of the LDC's and the positions of the developed
countries are so divergent that we should not talk
about it.

WAR Y: I am Georges Wehry, Netherlands
Mission to the UN, and I would like to say something
further on the remark that was made, that as long
as we do not agree on principles it will be hard to

draft a few tangible proposals for the equitable
shariug of benefits.

Now, there is certainly one principle that is very
seldom discussed, aad that I would like to limelight
here. In the course of the discussions that led to the

Declaration of Principles, it did come up but it was
later on rejected, and it is a principle that concerns
a number of both the developed and less-developed
nations.

I am referring to the principle that those nations
which have not been favored by nature or by history
with a generous coastal position and which therefore
catmot unilaterally claim vast expanses of marine
territory, have a right to compensation. Man was
origiuaIIy earthbound and has carved up his habitat
in a primitive, unsatisfactory way into a disparate
array of nations; it is to avoid a repetition of haphaz-
ard jungle-fashion grabbing of territory and wealth
that, through the United Nations, mankind has de-
clared the seabed a common heritage. It follows
that the greater the unilateral claims of certain
coastaI states, the more imperative it becomes for
handicapped states � handicapped in terms of ge-
ography � to insist that they have equal rights to
profitable, exploitable areas of marine environment.

Just to illustrate my point: we have heard several
times from Latin American countries that one of
the reasons that prompted a number of Latin Amer-
ican countries to take the initiative to extend their
claims over large areas of marine environment was
that they could not accept the concept of the 200-
meter depth criterion of the continental shelf, as
they have uo continental shelf.

A number of states who have continental shelves
have for a long time portended that this was not a
sensible argument, but clearly there is a consensus
emerging, even though not generally outspoken, that
they have here a point, I am not saying that they
have a point in going as far as they go, but they
have a point in stating that if you have a criterion
for the expansion of national jurisdiction, then at
least this criterion should be an equitable criterion
and should apply to as many states as possible, and
if possible to all states.

Clearly there are a number of nations who would
not mind if, say, a 40-mile zone were replaced by a
100-mile zone, but there are a great number of na-
tions that could aot avail themselves of a 200-mile
zone and they would not see why they should leave
to others the claim that only "their" economic inter-
ests call for such vast areas of national jurisdiction.

Now why do I bring this up here? We have been
discussing very generally the concepts of equitable
sharing, and what I would like to put forward is
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that there are a number of reasons why some groups
within a nation, or why some nations within the
community of nations, stay behind, lag behind. What-
ever the historical reasons that have created these

inequalities, law, when it evolves and when inter-
national cooperation and international organizations
like the UN elaborate Iaw, it is to correct such in-
equalities as far as possible.

There is no reason in the view of this group of
"handicapped" states, which is a large one in the
context of the 200-mile zone �  about 60 states
could not avail themselves of that yardstick; 60
member states of the UN, and in fact there are ten
more states who are not members of the UN! for this
large group of states there is no reason why certain
elements of inequality could be redressed, like dif-
ferences in educational potential, technological po-
tential � these are all being redressed intergovern-
mentally, and why not such an important element of
inequality as the geographic location or the environ-
mental location?

If the zones grow and eventually become accepted
as inevitable in the way they are put forward by a
number of farthest reachiag states, this would in-
evitably lead to demands, which one can hear clearer
and clearer from day to day in these handicapped
countries, for compensation � compensation, of
course, not only in the international area, as this
international area, if the 200-mile zone were ac-
cepted, would in fact yield no substantial benefits
for many decades or even centuries; so this demand
for compensation would mean a demand for com-
pensation also regarding benefits derived from
within the areas of national jurisdiction. And there
will be no escaping from that demand,

This is one of the principles, I think, that one
should consider when one discusses the equitable
sharing of the common heritage of mankind.

BFLZO: Emmanuel Bello, of Nigeria. Not as
opposed to the concrete suggestion put forward by
the gentleman from Lebanon, but in addition to it,
I would like to submit that the developing nations
start, i pso facto and ab initio, to organize their own
exploration, not in conjunction with multinational
corporations as he suggested, but to hire their serv-
ices directly as advisors; and an agreement should be
reached over a period of years for training and trans-
fer of technological know-how to these developing
nations, as opposed to working in conjunction with
the multinational corporations which will not, for
one reason or another, be in a position to transfer
the technological know-how.

As Mrs. Kildow suggested, there might be an

element of deception in the long run; the questions of
hiring and paying and demanding services for the
payment should be evolved from the beginning, to
avoid being enslaved for an indefinite period to the
multinational corporations.

K/LDOW: I welcome that suggestion; I think
that would be a fine idea. There is the other side to it,
too, and I would ask that those states who would

like to participate in such a venture,� or, to partici-
pate in this kind of cooperation � must also, as I sug-
gested, decide to make a commitment and to mobilize
their financial, educational and cultural resources
also, to exploit whatever help that they can get from
the developed countries.

MIKDASHI: In my suggestion for multinational
corporations, I don't expect every less-developed
country to venture into the seabed. Some developing
countries may find no attraction to invest in seabed
development. I have outlined the social or national
gain a state may expect; and the planners of a coun-
try may decide that they have other, more productive
opportunities than going into the seabed.

The international regime should accommodate
countries depending an their circumstances. I did
mention that countries are very diferent; even the
so-called developing countries have wide diIIerences.
So whatever approach in participation is decided on,
a certain measure of flexibility is necessary.

Participation should be offered to countries which
consider it to be in their best national interest to do

so, and which in their own social cost-social benefit
calculus find out that it pays them to participate in
the management and control of seabed resources, and
uot just to limit themselves to receiving dividends
from whatever income accrues to the authority of the
international regime.

1OYE: It has been stated several tiines this after-

noon that there was no agreement on general prin-
ciples, and I was rather surprised to hear that com-
meat. The Seabed Committee is an oflicial body
which has been delegated the respoasibility of draft-
ing a new seabed treaty. I believe that the Seabed
Committee considers it a fact that there is agreement
on the general principles as they stand today.

On another point, when I was talking about I972
questions, I was referring to questions such as the
funding of a regime. I think that an important ques-
tion that should be discussed at this present time is:
at what point do you start sharing profits? Do you
start paying out income prior to paying the debt ac-
crued in starting up the regime? Do you wait until
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you have paid back all the countries that have set up
the operating fund, or do you wait until the regime is
self-sustaining before you start distributing the eco-
nomic benefits?

Another question that I think is a 1972 question
is the one brought up by the Tanzania proposal, Do
you want a regime to exploit the resources, or should
the regime be an administrative body aad not get in-
volved in actual drilling aad exploitation?

These are the type of 1972 questions that I would
like to hear discussed by this group this afternoon.

DE SOTO: I think that what was referred to is
not that there is a lack of agreement on the Declara-
tion of Principles, There is, of course, the Declara-
tioa of Principles which is the basis on which the
regime has to be set up.

However, the Declaration of Principles is not an
airtight document, in the sense that it does allow
for a certain margin of interpretation.

I believe that there are certain philosophical is-
sues which are yet to be resolved, There is a certain
difference between the points af view expressed in
the 14, I believe, proposals set before the Committee,
I believe this is what Professor Anand had in mind.

You have pointed out something extremely inter-
esting, which is the Taazania proposal, which is by
the way not the only one that provides for exploita-
tion by the authority directly, because this is the
case also of a Latin American proposal presented by
13 powers,

I.OG UE: John Logue, Villaaova University,
World Order Research Institute. I have really two
points to make: one on benefits and one on the re-
gime. The first has to do with whether there should
be any conditions or strings on the financial benefits
which would be distributed by the ocean regime we
contemplate. Dr. Pardo and others have suggested
that some conditions might be appropriate. For ex-
ample, the ocean authority might require that the
recipient country's plans for using the money be
consistent with UN Development Program objectives
aad procedures. If ocean wealth � or some of it � is
really the common heritage of mankind, it might be
quite appropriate to require that it be used in a way
which seemed sensible to the worM community.

My second general point has to do with the pow-
ers of the ocean regime and, specifically, with whether
the regime should have the power to "explore and
explo>t." It seems to me that there is a middle posi-
tion between the posifian of the United States and
other developed countries, and the position of the
Latin American and many other developing nations.

The United States and many of the developed
countries say the ocean regime should not have a
power to explore and exploit. Indeed the U.S. Draft
Treaty specifically forbids the regime to have such
a power, The Latin Draft, taking the opposite posi-
tion, gives the international regime an exclusive
power to explore and exploit in the international
seabed area, lodging it in an agency called "the En-
terprise."

I think it is a perfectly good compromise to sug-
gest that the international community should have a
power, but not the exclusive power, to explore and
exploit the deep seabed. It is important to add that
it might or might not want to use that power.

Now it may be true, as a number of developed
countries have repeatedly suggested, that it would be
so costly for the ocean regime to implement this
power to explore and exploit that it would prevent,
at least for some time, aay significaat seabed reve-
nues going to the developing nations. The developing
nations will want to think deeply about this question.
But I don't think the developed countries should
arbitrarily say: "We are going to save the developing
countries from themselves. We are aot going to let
the ocean regime spend money to develop a power to
explore and exploit, because we know better than
they do what is good for the developing nations."

In a word, I think the international ocean authority
should have a power to explore and exploit. It is a
completely separate question as to whether it will or
should use that power when it gets it.

One good reason for giving this power to the
regime is that it might furnish the regime with a
"yardstick" to evaluate the prices which private and
public corporations charge for seabed oil and other
seabed products from the seabed. It could also tell a
lot about the efficiency of production and the accu-
racy of cost figures.

In much the same way the United States govern-
ment uses the Tennessee Valley Authority, which
produces and sells electricity, as a kind of yardstick
to determine what is a reasonable price for privately
owned utilities to charge for electricity. With same
experience in exploring and exploiting, the ocean
regime will be able to take a closer look at alleged
business expenses of private and governmental cor-
porations working in the oceans.

DE SOTO: As Dr, Logue has said, there is a
Latia American proposal presented by a group of
13 nations, which proposes a virtual monopoly by the
international community over the area of the seabed
beyond the limits of national jurisdiction, "Monop-
oly" is probably the correct word.
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Now, we have feared that if you have a compro-
mised, simultaneous regime where both the authority
were empowered to exploit, and foHowing, for in-
stance, a licensing system, private enterprises or
state enterprises were aHowed to exploit, the inter-
national authority would never be competitive, be-
cause it would not be provided with the funds in
order to carry out such an exploitation.

However, if the only way to exploit the seabed
beyond national jurisdiction is either by the authority
itself or in association, or through joint ventures with
the international authority, we believe that the min-
ing companies would continue coming, if this is the
only way to exploit it; and that this is the only way
to inake compatible the Declaration of Principles
and the common heritage concept with the sharing of
wealth.

We have felt that the idea of aid or technical
assistance, or channeling through banks or through
UNDP is incompatible with the principle of com-
mon heritage, which is, after aH, common property.

HERFINDAHL: I have a question for Mr. Mik-
dashi. I am Orris Herfindahl, Resources for the Fu-
ture.

In multinational corporations, private corpora-
tions, usually only one corporation has the inajor re-
sponsibility for operations. How would you envisage
this as working out differently in the case of nations
that are members of that corporation7

MIKDASHIt It is normal for a consortium of
various participants to decide on having oae operator.
In the case of the joint venture equally owned by
the National Iranian Oil Company  NIOC! and
British Petroleum  BP! in the North Sea, the op-
erator for the two licenses obtained by the group in
1971 is British Petroleum.

Now I can foresee the possibility of rotating the
role of operator, beginning first with the operator
frota the developed country. When the skills and
capacity of an LDC participant improve, the opera-
tion would be carried out by the LDC company con-
cerned.

There is an alteraative to this; namely, to have a
fully integrated joint venture consisting of the merger
of the two parties for the functions of exploration,
development, and production. For a given seabed
area, one would then have a single combined entity
with nationals of both parties and with resources
and inputs proportionately provided by both parties.

VELLA: Charles VeHa, from the Delegation of
Malta.

Perhaps I have a remark more directly connected
with what Miss Joye was trying to get at about the
funding of institutions of the international organiza-
tions to be set up.

In the draft Ocean Space Treaty, which was sub-
mitted by the Delegation of Malta, we have two or
three articles exactly oa this point, and with your
permission I would read them, just for the record.

In Article 173 we say this:
"In the event that the revenue from the exploita-

tion of the natural resources of international ocean
spaces does not exceed $50 million per annum, it
shaH be apportioned in the budget as follows:

A. 30 percent toward the administrative expenses
of the institutions.

B. 30 percent for international community pur-
poses in international ocean space, such as: hydro-
graphic and cartographic activities, promotion of
ecological, scientific, technological and fisheries re-
search, establishment of aids to navigation, establish-
ment of scientific stations, et cetera.

C. 30 percent for the development of the capa-
bilities of members which are coastal states and
whose gross national product does not exceed $800
per capita, to conduct activities in ocean space."

And I will read only a part of the foHowiag Ar-
ticle, which is Article 174, which says:

"In the event that the revenue from the exploita-
tion of the natural resources of international ocean

space exceeds $50 miHion per annum, the excess
over the $50 million shall be applied in the first
place to cover the administrative expenses of the
institutions."

How far these suggestions are accepted, of course,
I ain not in a position to say. The Seabed Commit-
tee has not so far started discussiag these matters.

HERRINGTON: W. C, Herrington, Law of the
Sea Institute.

Both this afternoon and this morning, various
views have been expressed about who gains and who
loses from the delay in the '73 conference. I have
a few comments aad a question with respect to that.

If the conference is delayed, and there is delay
in reaching agreement oa how the resources of the
deep seabed should be handled, I would expect that
increasing scarcity and prices would put greater
pressure on certain countries, particularly countries
with a shortage of resources of their own. They
would be under pressure to authorize some explora-
tion and development of deep seabed resources.

They might well argue that in view of the fact
that their own country is deficient in these resources,
they should be compensated by being able to go out
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into the deep seabed and find the resources in which
they are short.

Now, if they do this and do develop such resources,
it will be very dil5cult for them to back off later when
the conference is held and some agreement is reached
on these resources.

So in view of this very strong likelihood, I think
there is a real question of who gains and who loses
by delay of the '73 conference.

WALLACE; William Wallace, University of Man-
chester, May I make a short comment on joint ven-
tures, taking up the question which our Lebanese
friend has raised on participation of the National
Iranian Oil Company in the North Sea.

As far as the British Government was concerned,
of course there were very good self-preservation rea-
sons for looking kindly upon the participation of the
National Iranian Oil Company in the North Sea oil-
drilling; and I have no doubt, although I don't have
any information on this, that the British Government
would have been much happier if for instance the
Iraqi Government and the Libyan Government had
also been participating in the North Sea ventures.

Speaking, I suppose, on behalf of a declining ex-
imperial power, we have at least come to see that
joint ventures equals self-preservation for overseas
investment in the developing countries. This is true
not only in the oil field, it is also true in theo me
� astonishing reversals in the policies of some of our
international banks in Africa in the last few years,
where they have been moving fairly rapidly toward
local companies with local participation and a sub-
stantial local training element, in order to keep a
certain level of British participation and at least to
delay, if not necessarily stave off permanently, the
onset of complete nationalization.

I would suggest to a number of the American so-
called multinational corporations that are represented
here that this is a pattern which might be followed
with some advantage, and perhaps pursued for
American advantage in any international ventures on
the ocean. As we are all aware, American invest-
ment in the developing world is, while not as vul-
nerable as British, nevertheless becoming vulnerable
to the rising tide of economic nationalism.

MIKDASHI: I am delighted that the gentleman
from the UK could throw some additional light on
that interesting joint venture between an LDC cor-
poration and a developed country corporation.
Among the many and complex objectives of the
British Government in giving oil rights in the North
Sea to a joint venture of British Petroleum and Na-

tional Iranian Oil Company, one objective is the de-
sire to build greater interdependence between Iran,
on one hand, and the United Kingdom on the other,
As our audience knows very well, British Petroleum
has 40 percent interest in the Iranian consortium
which produces currently at the rate of four and a
half million barrels per day.

I personally welcome this kind of interdependence,
The more we have economic interdependenc~i
should add at equal or near-equal terms � the better
it is for this world. Larger exchanges in trade, knowl-
edge and skills among members of the world com-
munity are likely to assist in averting some of the
sources of friction leading to confiict and wars, es-
pecially if these exchanges yield participants a bal-
anced sharing in benefits.

FABIAN: Larry Fabian, from the Brookings In-
stitution. I have a comment, and then a question for
Miss Kildow.

My comment is a reaction to what I regard as
some rather disingenuous remarks made in this room
over the past couple of days about the question of
timing of the Law of the Sea Conference.

It would appear that our historical memory is
very short, It was only a few years ago that the
United States Government, and the Soviet Govern-
rnent, and a few others, were dragged kicking and
screaming in the United Nations to a point where
they were willing to consider collectively and seri-
ously the issues raised in the late 1960s by Ambassa-
dor Pardo and others. To now turn around and in-

sist � or perhaps threaten � that unilateral measures
are inevitable unless a comprehensive agreement is
reached next year on these complex problems strikes
me as remarkably insensitive to the diplomatic reali-
ties of the last few years.

Now, my question to Judy Kildow: While I share,
as I think you know, most of your political percep-
tions about the organizational history of Intelsat, I
wonder whether in your remarks � which I found
very stimulating � you may not have overlooked an
opportunity that could be dubbed the "Kildow
amendment to the Beesley thesis" about an interim
regime.

What I would like to suggest is perhaps respon-
sive to Miss Joye; I am not sure. It is intended at
least as a concrete approach, if not a concrete pro-
posal, for an institution-building strategy. Except
in Beesley's formulation, we have tended to discuss
the possibility of an agreed international interim
regime in only one context: it would be a minimum
common denominator regime that we would agree
to now if possible, with little if any explicit atten-
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tion to transitional issues; if something better can
be negotiated later, we would then rethink what
could be done to mesh the interim regime with the
requirements of the larger, mare permanent ar-
rangements.

But there is also a second and probably more
diplomaticaliy fruitful way to think about the op-
portunities of interim regimes, and if I draw a bit
on the discussion that my colleagues and I had in
Discussion Group 1 yesterday, I hope they will tol-
erate my plagiarism. This second approach to an
interim regime has a precedent not only in the Euro-
pean Economic Community's design of its own
corporate charter, but also in the way the early
arrangements in Intelsat iti 1963-64 were negoti-
ated. The key element here is the proinise to rene-
gotiate specific issues after a specified period of time
had passed.

The setting for these arrangements in '63-'64 was
in some ways similar to this situation we face today
with LOS � there was very fundamental disagree-
ment, although in that case among a much smaller
number of countries, about how to proceed on de-
cisions needed immediately in the face of a very
rapidly developing technology.

The option that was chosen then was not merely
to accept an interim regime. It was ta construct an
interim regime with some very critical future-oriented
ingredients. Most important among these was an
agreement that a number of the outstanding issues
in dispute among the parties in 1964, as specifically
stated, were to be renegotiated by 1969,

It should not be beyond the creative imagination
of those who know oceans issues to begin sorting
out the segments of the problem that may be suscep-
tible to phased negotiations over time. This might
mean identifying the critical technological or eco-
nomic thresholds over the next ten years for the pur-
pose of explicitly taking those thresholds into account
in an interim agreement now that would contain an
obligation to renegotiate specific issues later on. Al-
ready, some of these thresholds are being identified
in ways that suggest the possibility of phased negotia-
tions. For example, we know from recent United
Nations Secretariat reports that while the operational
capability for nodule mining may mature as early as
1974 or thereabouts, the economic impact on mar-
kets for the economically important primary metals
may not be felt until the '80s.

My question is: Can we draw upon the
Intelsat analogy to help us design an interim re-
gime that services the common interest far more
effectivel and equitably than the essentially unilat-
eralist and totally inadequate approach of S-2801?

A satisfactory interim regime would have to incor-
porate finely balanced mutual compromises and risks
over the next five or ten years, Most important, it
would have to create a complex web of mutual in-
centives and stakes in the continuing integrity of
the arrangement and in the progression through the
various transitional stages.

Perhaps, Judy, on the basis of your own knowl-
edge of Intelsat, you could see how that experience
could be useful in thinking about implementing the
"transitional" strategy that Mr, Beesley called for
this morning.

KILDOW: Your ideas did occur to me. The rea-

son I did not bring them up was because I have
very mixed feelings about them.

It was a very complex situation and the United
States was in a far stronger position, I think, with
regard to communications satellites than it is with
regard to ocean technologies. And also with regard
to its international position at that time.

But in addition to that, what happened was that
nations joined and invested in an interim organiza-
tion dominated by the United States, and felt that
close to the end of the interim period they had really
subsidized United States industries through their in-
vestments, and were very unhappy about it.

I played this out a little bit in my talk today, and
I am wondering if that indeed would not end up hap-
pening in an interim regune here, and if that is not
indeed what a lot of the other countries are afraid of,
Somebody suggested yesterday in a discussion that
the developing countries ought to just let the United
States and whoever else wants to sink several millions
of dollars into the technology to get it going, and
then join the bandwagon, but I also disagree with
that because the benefits that the United States de-
rived by developing the technologies for the com-
munications satellites were what counted, and that
they were not shared was unfortunate.

So I really have very mixed feelings about it. The
system was launched, and it was a success econom-
ically, and objectively; the object of COMSAT and
Intelsat was to have a global system, and indeed
they did have one by the end of the interim period,
But the means to achieve it were at the cost of others,
and I am not sure that there was a satisfactory situa-
tion,

JOKE: I have rather strong feelings about the
question that was just raised. I don't think you can
compare satellites to ocean mining. In ocean mining
we are not talking about investments m millions of
dollars, we are talking about investments in the hun-
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dreds-of-million dollars class. If these investments
are made they will be made because of a promised
profit potential, and you cannot reopen negotiations
after you promise an operation x percentage of
profit. If there is to be au interim regime, there must
also be stability for investments made prior to reach-
ing final accord.

KILDOW: I am not sure I understand, Judy, but
I think that maybe you did not realize there was a
$200 million investment in the Intelsat consortium,
which is not really an insignificant investment, al-
though it is not as large as one might think.

That does not even account for the launch capa-
bilities which the United States offered, which were
billions of dollars into development, far more than
I can imagine is going to be going into ocean develop-
ment in the next few years.

I mean, there are differences between space and
the oceans, but I think that the costs you are talking
about are not relevant.

MIKDASHI: I think the lady questioning from the

Boor is worried also about fiscal and financial sta-
bility for operators who are concerned about get-
ting a satisfactory return on their investment.

There are precedents of renegotiation of contracts;
this is already built into U.S. legislation with respect
to defense and space contracts. The renegotiation
clause enables the U.S. Government to recuperate
excess profits by mandatory action or with the con-
tractor or subcontractor paying back voluntarily.

I personally would like to have this feature built
in the seabed operation where the excess profits aris-
ing out of economic rent or out of a position of
monopoly in exploiting a productive area should ga
to the authority of the international regime.

DE SOTO: It seems relevant to interject here
that in regard to the rhythm of the discussion and
work in the UN Seabed Committee, what we are try-
mg to do in that Committee, a committee composed
of the representatives of 91 states, is what was done
in about a decade by a group of 15 independent
gentlemen called the International Law Commission.
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What I am presenting today is an abbreviated ver-
sion of an appendix to a paper written by Professor
Burke of the University of Washington and myself
concerning fishery management in the North Pacific.
Copies of the entire paper, including the full text of
the appendix, are being distributed for comment.
The paper was written when I was a professor of
the University of Washington and, of course, does
not reflect FAO's views. My talk is not quite up to
date since I have not had time to study the most re-
cent action taken by ICNAF on the question of na-
tional quotas.

Colloquially, it is often said that allocation is the
question of "who gets what," while conservation is
that of "how much all should get." These colloquial
expressions well represent the meaning of these as-
pects of resource management, both nationally and
internationally. For management of living marine
resources, perhaps the phrase "and how" should be
added to "who gets what" because of the extremely
diversified forms allocation has taken to date and

might take in the future.
Most fishery people, including scientists, accept the

fact that allocation in one form or another, in addi-
tion to conservation, plays an important role in inter-
national negotiations of fisheries and that many ex-
isting agreements deal intensively with this aspect of
management. Yet, so far as I can discover only two
fishery conventions are explicit about it. In addition
to the Fraser River sahnou convention providing for

equal sharing, the Convention on the Conservation of
the Living Resources of the Southeast Atlantic,
which came into force in 197I, does include a pro-
vision concerning allocation. Article VIII  iii!, states
that the Commission may invite the contracting par-
ties concerned to elaborate agreements on the allo-
cation of a total catch quota. The term allocation
does not appear in the preamble of any existing con-
vention as a main objective. The reasons f' or this are
understandable. There has never been an established

set of principles for allocation as applied to the ex-
ploitation of living marine resources.

Ocean fishing is still mainly an activity to harvest
wild stocks of animals. Most of the living resources
in the sea consist of highly mobile animals which
cannot be fenced or marked for ownership. In some
parts of the world hundreds of species are utilized,
each different from others in its life cycle, distribu-
tion, migration and responses to environmental
changes as well as fishing. Most occur in wide areas
and a great variety of useable species are found in
the same body of water, A number of species arc
caught simultaneously by the same type of gear or
the same species may be fished by several different
methods, Fishing in one area often affects the abun-
dance of fish in other areas; fishing for one species
may affect the stocks of others,

Partially for these reasons, the great bulk of
fishery resources is considered to be "common
property" both nationally and internationally, and
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open for simultaneous use by more than one indi-
vidual or economic unit. In the domestic laws of a

few nations, rights to use fishery resources are given
to particular groups of fishermen or companies, or
sometimes individuals, for the purpose of limiting
entry to each fishery. But even there the resources
are exploited as common property, without owner-
ship, by those who are authorized to use them,

In most nations there still exist many fishermen
who are catching fish with methods not so different
from those used hundreds of years ago, while large
fishing companies are dispatching their modern fieets
to distant-water grounds. Internationally, problems
are even more complex. Fishermen froin nations at
greatly different levels of development operate in the
same fishing area, often using similar tchniques and
equipment. The status of the fishing industry is no
indication of the strength of the general economy of
a nation. The relative importance of different species
found in the same general area also varies greatly
between nations.

ALLocATION QF RESOURCE

Thus, the meaning of "allocation" is to be under-
stood in light of the peculiarities of the living re-
sources of the sea and the way they are exploited.
First, what is to be allocated? Is it a resource itself?
Is it the catch therefrom? Is it the access to a re-

source in terms of time or space? Some of these
forms have an almost infinite number of variations.

If a resource itself is to be allocated, however,
there are only two clear-cut types of arrangement
 or three, if we consider the total lack of allocation
as a form of allocation!, First, an exclusive right to
exploit a stock might be granted only to one party
 iu our case, one nation!. Second, a common right
might be shared by a limited number of parties, but
more than one, with the condition that all restric-
tions be applied equally to the parties and that there
be nO further system of allocation amOng thetu.
 Figures 1 and 2!, Examples of the first category are
fisheries based on stocks occurring only in waters of
exclusive national jurisdiction over fisheries. %e are
not concerned with how these stocks are utilized

under domestic institutions of the particular nation.
Another outstanding example of this category is
some of the resources qualified for "abstention" as
provided in the North Pacific treaty. Except for
some agreements providing de facto exclusion, there
are no other cases of this kind for the exploitation of
living resources iu international waters.
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B
 under equal conditions!

C

It is difficult to find good examples of the second
category in international fisheries, although they are
not uncommon in domestic fisheries. Some of the

stocks in the Pacific are used by the United States
and Canada under equal conditions with Japan stay-
ing out under "abstention." Such a situation might
also develop because of the inability of most nations,
except a very few, to participate in the exploitation
of a particular resource. An example is the exploita-
tion of whales in the Antarctic by only two or three
nations. Clear-cut cases of the international alloca-

tion of resources themselves are largely restricted to
those of exclusive jurisdictional control.

Resources under the full control of one nation

might, however, be made available in a great variety
of ways not only nationally but also internationally.
Rights of exploitation might be leased to a foreign
nation or nations, or a foreign nation or nations
might be avowed to conduct fishing under certain
conditions established by the state which has juris-
dictional control over the resource or resources coti-

cerned  Figure 3!.
Matters become much less clear-cut when the

areas of distribution  including seasonal migrations!
of the stocks concerned are not entirely within the
areas of exclusive national jurisdiction, which is the
case with tnost fishery resources except when the
waters claimed as those of national jurisdiction are
extremely wide. Many nations contend that they are
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entitled to some preferential treatment in the alloca-
tion of those resources which occur largely in their
coastal waters, but not entirely within the limits of
national jurisdiction. An infinite number of variations
can be considered for meeting this demand. Some na-
tions also desire to claim an exclusive right to the
stocks of animals returning to their territories for
breeding, particularly anadromous fishes and land-
breeding marine mammals. But even in this very
special category there is a variety of allocation sys-
tems employed  Figures 4, 5 and 6!.

E
X Waters Under Naiional Jurisdiction

Figure 4. Salmon in the eastern Pacific.

X Waters Under National Jurisdiction

Figure S. Salmon in the western Pacific.

X Area Under National Jurisdiction

Figure 6. North Pacific fur seal.

In most cases, the claim to preferential allocation
may be dealt with by allocating a certain part of the
total catch, if it is limited, to the coastal state con-
cerned or by limiting the access of foreign fishermen
to the stock or stocks concerned by establishing
closed areas and/or seasons  Figure I!. Additional
measures include size limits, gear restrictions, or di-
rect control on foreign fishing effort.

X Waters Uniler Nation:il .Iiirisdiction

Figstre 7.

Sometimes the coastal state allows foreign fishing
in part of the area claimed by the state for resources
that occur both within the area and on the high seas,
in most cases under the conditions set forth by the
coastal state or agreed upon by the parties concerned.
Both for resources found entirely within the claimed
zone and for those that occur on the high seas as
well, the conditions for permitting foreign fishing
within the zone vary greatly. Some coastal states
claiming newly extended areas of national jurisdic-
tion may wish to eliminate foreign fishing in the
zones immediately, if possible, or within a certain
period of time. Some allow foreign fishing contingent
only upon payment therefor, and some upon pay-
ments plus other benefits such as financial aid for
fishery development, use of local facilities, technical
assistance, etc,  Figure 8!. In practically all cases the
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Fi~re t2 Fraser River salmon  sockeye and pink!.

in the treaty area, the quotas apply only to Japanese
fisheries. The salmon are taken on their way to
spawning streams, tnost of them located along the
coast of the Soviet Union; then the Soviet fisheries,
mostly by trap, take their share from whatever
amount is left, minus required escapements  Figure
13!.

Figure t3 Salmon bound for USSR streams.

The interests of coastal states are sometimes taken

into account even far the allocation of the catch from

what is generally considered an oceanic stock with a
wide range of migration, such as tuna. Although it is
not explicitly stated in any agreement, the system of
allocation of the yellowfin tuna catch in the eastern
tropical Pacific does take into consideration the inter-
ests of coastal states by making special allowance
for small vessel fishing by each nation  Figure 14!,

Setting aside the question of the special interest of
coastal states, let us examine a sample form of catch
allocation that might be considered as a basis far
developing specific systems to be adopted in specific
situations. It is not too dif5cult to consider, on a
theoretical basis, such a general model although its
application might be complex. Let us assume that a
catch limit is set for conservation purposes, and a

Fiytre t4. Yellowfin tuna in the eastern Pacific.

certain number of nations, say four, are presently
participating in the exploitation of the resource for
which the limit is set. The resource might consist of
a single stock, or a single species or any number of
stocks or species, depending an the nature of fisheries
concerned and the features of the international body
regulating the resource. At the lowest level of sophis-
tication, the general system might be as follows.

The total allowable catch is divided into two por-
tions: a portion to be subdivided into fixed national
quotas and a portion constituting an open quota.
The first question to face under this systein is how
big the open quota should be, relative to the com-
bined national quotas. A variety af biological and
political factors have ta be considered in each situa-
tion, and widely applicable rules are not available.
In most cases, the open quota should nat be too
smaH. If the total of the actual national catches is

already near the total allowable catch, ar has ex-
ceeded it, each nation concerned must be prepared to
accept a national quota which is smaller than the
actual amount she is already taking. A substantial
amount should still be set aside as an open quota,
largely for two reasons. First, it is difficult to handle
problems of new entry without such a quota. Second,
the allocation of national quotas based on actual catch
records would, in general, be easier to achieve when
a substantial amount is set aside for fishing under
free competition. The allowable total catch as well as
the proportions of the national quotas will be modi-
fied through periodical reviews taking into account
new developments  Figure 15!. Although this ar-
rangement appears all right at first glance, there will
be many problems arising in its implementation.

Since domestic institutions differ from nation to

nation, the way in which the national quotas are
filled should probably be left to the nations con-
cerned, A nation may wish to take the amount allo-
cated as quickly as possible and move the fieet to
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some other area for some other resource. A nation
may, on the other hand, limit the number and type of
her vessels so that they will be fishing over a longer
period of time, possibly year around. Other nations
may not wish to impose such restrictions on their
fisheries and simply close the fishing season when the
respective national quotas are filled. Such differences
among nations in the pattern of fishing make the
question of the open quota rather complicated, Dif-
ferent methods can be utilized to resolve this di%-
culty. A separate fishing area inay be established so
that anything taken from the area will be considered
to be from the open quota  Figure 16!. This will
force all national fleets to rush to this area at the
beginning of the season. Or, a separate season may
be established for the open quota so that anything
taken during this season will be considered to be
from the open quota  Figure 17!. Either system, or a
combination of both, might be considered to be dis-
criminating against some or other nations, because
certain fishing strategies are better suited than others
for taking greater shares of the open quota. Either
system will be discriminating against a new entrant
if the latter has to observe the same regulations.
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Another diflicult question concerns unfilled na-
tional quotas. It will generally be considered unde-
sirable to leave substantial portions of national
quotas unfilled, There are several possible ways to
handle this problem. Any portions of national quotas
that have not been filled by a certain deadline may
automatically be considered part of the open quota,
thus making the latter that much larger  Figure 18!.
If the open quota is to be taken during a fixed season,
the amount transferred from unfilled national quotas
might be taken during the season or in a separate
open quota season. The system adopted for the yei-
lowfin tuna in the eastern tropical Pacific may be
considered one form of catch allocation with a very
large open quota combined with national quotas for
smaH-vessel fishing, and for 1971, a special addi-
tional quota for one nation. In this case, estimated
leftovers from national quotas are taken into account
in setting the closing date of the regular open sea-
son. If unfilled portions of national quotas are ex-
pected to be insignificant, the simplest solution is not
to do anything about them.
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Even more difficult are problems arising from the
application of national quota systems to multi-species
fisheries, which includes most world fisheries. In
extreme cases the catch of ane fishery may consist
of 40 to 50 commercial species of different values
 for example, the China Seas!. A number of alterna-
tives can be considered for catch allocation even in a
relatively simple multi-species situation, but none of
them would be satisfactory to all the parhes con-
cerned. Added to these difficulties are problems of
different national fleets having emphasis an different
species even in one general area. Any number of ex-
amples could be cited to illustrate this point.

Although it would be impractical to provide for it
in a fishery convention, the trading of quotas is very
likely to take place in such a general system as de-
scribed above. Even if the national quotas are de-
termined on the basis of the actual catches over a
period of time, the trading of quotas may take place
through direct negotiations between the nations con-
cerned. Trading may also take a variety of forms,
and in most cases monetary or other forms of com-
pensation are likely to be used.

Eventually nations might consider making the
transfer of quotas oflicial.  The case of Antarctic
whaling is very close to it.! There would be many
ways of doing this if all parties were agreeable to the
basic idea. For example, the national quota part of
the total allowabIe catch might be divided into a
number of shares. In determining the national quotas
on the basis of historical records they may be ex-
pressed in terms of the number of shares, such as
2,5, 5.5, 7.0, etc. Then for a certain period of time,
say Gve years, the parties would be free to transfer
shares among themselves as well as to new entrants,
After the five year period, the quotas would be de-
termined again on the basis of the actual catches dur-
ing the five years. If a nation had not taken, on the
average, the amount of fish equivalent to the number
of shares allocated to her, her shares would be re-
duced accordingly in the process of reallocation.
There would be no restrictions on the forms of com-
pensation used for transactions. Shares might be
simply sold at a prevailing price; various trade-offs
might be used; or shares might simply be given away.
The above is only one of the many systems one can
think of; but any discussion beyond this will be only
academic.

ALLOCATION OF ACCESS TO A RESOURCE

I will skip much of the discussions on the alloca-
tian of physical access to a resource. This can be
done by dividing international fishing grounds  Fig-

ure 19! or allocating fishing seasons. There can be
many forms of indirectly allocating access to a re-
source. For example, restrictions on the size of
vessels to be used would indirectly limit the access to
a resource, the distribution of which goes beyond the
range of operation of such vessels,
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ALLOCATION OF PRODUCTS OR PROCEEDS

Finally, the distribution of products, or proceeds,
from a resource, among nations who undertake to
refrain fram the exploitation of the resource is an-
other important form of allocation. In practice, only
the North Pacific fur seal agreement falls in this cate-
gory  Figure 6!, but potentially this form of alloca-
tion might have a rather large area of application. A
combination of factors has made it possible for such
a system to be adopted in the case of fur seals. The
need for protecting and restoring fur seal populations
in the North Pacific and the daruaging effects of
pelagic sealing became obvious as early as the late
nineteenth century; the harvesting of seals on their
breeding islands has been carried out under full con-
trol by the respective governments; new entry has
not been a serious problem so far.

DISCUSSION

The possible forms of allocation mentioned in this
paper are far from exhaustive. A much greater
variety can be found in the domestic regulatory sys-
tem of, for example, Japan, In summary, there is no
established set of principles or rules, or even a widely
accepted formula concerning allocation as applied to
the international management of living resources of
the sea, OII the other hand, it is becoming increas-
ingly difficult ta develop an acceptable management
regime without taking into account the question of
allocation the question of who gets what and how.



Discussion

For the time being, specific systems of allocation
have to be developed to meet problems arising from
specific situations. Some general suggestions, how-
ever, might be made in this regard.

It would help develop acceptable systems of allo-
cation if new international conventions and agree-
ments could be more explicit about the need for
allocation in addition to, or in combination with, that
for conservation. In most cases, the formula to be
adopted should be flexible enough to accommodate
new developments. Any form of allocation based en-

PI1VTO: My name is Pinto, I am from Sri Lanka,
and I would like to ask Dr. Kasahara three questions,
I agree with him when he points out that fisheries
arrangements must be Nexible. We ourselves think
that they must have a great deal of flexibility to take
inta account the fact that technology is changing
rapidly.

My first question relates to arrangements for vary-
ing quotas as fishing capability increases or de-
creases. Are there any arrangements in treaty pro-
visions, for example, covering the case where a
country wishes to decrease its investment or activity
in fishing? Is there an automatic arrangement for
transfer or redistribution of that country's quota, for
the compulsory re-allocation of that country's quota
on a specified basis? For example, if the party which
wishes to decrease its activities has an original allo-
cation of, say 20, having decreased its activity, it
can't claim the 20 nor continue fishing far that 20.
Its allocation, or part of it, should be compulsorUy
redistributed to the others, I would have thought.

My second question relates to the case of a new
entrant which you referred to. If there is a new
entrant into the area, is there a means of compelling
him to join the club, or is it left to his good sense
that he should cooperate with the others and come
into the catch allocation and the conservation meas-
ures that are already existing m the area? Assuming
participation by the new entrant, how is the new
entrant to be allocated a portion of the catch? Who
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tirely on the status quo may become obsolete within
a rather short period of time, and sometimes make
the development of a better system difficult. The
form of allocation, for example, which does not take
into account the possibility of new entry is likely to
become out-of-date sooner or later; new entry would
necessitate negotiations outside the framework of the
existing agreement or the conclusion of a new agree-
ment. Most forms of allocation will have to take into
account the conflicting interests of distant-water fish-
ing nations and coastal fishing nations.

Wednesday morning, Jane 28

loses from among the others? In what proportion do
they lose? What rules are specified for trimming ex-
isting quotas to take account of the entry of a new
participant?

My third and last question is whether FAO has
given any thought to the problem of landlocked
countries as a specia1 case. Of course a landlocked
country can have a fishing fleet; there is nothing un-
usual in that. But have they given any thought to
landlocked countries as a special case, as requiring
special treatment, in comparison with coastal states,
in the matter of catch allocation and other benefits
under multilateral fishing arrangements?

KASAHARAt The model I described here is a
very simple, unsophisticated general model, and as
I indicated, difficulties would arise in implementation
af any system to be adopted.

The first question was that of what to do with the
situation in whicb one nation decided on decreasing
its fishing activity. Depending on the situation, you
can handle it within the particular season  or year!
or through the process of re-allocation.

In other words, if the system is highly sophisticated
it might be possible to allocate immediately the un-
used portion of the particular nation's quota among
others or put it in the open quota. If this is not
possible, the actual catch records will be taken into
account in any case in the periodical review for re-
allocation.
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The second question was that of new entrants. In
addition to the member countries of a convention,
there might be non-member nations fishing in the
same area for the same stock. All you can do in such
a case is to request these non-member nations to
become members of the convention, thus bound by
its regulations, or if this is not possible, to ask them
to observe voluntarily most of the regulations actu-
ally in effect under the convention, and there are ex-
amples for each of these cases.

It is important, however, to leave some part of
the total catch limit for new entrants. Otherwise,
you cannot deal with the question of new entrants.

On the third question; as I said, I am not repre-
senting FAO on this occasion, but I do not think
anybody has given much thought to the interests of
landlocked countries in sea fisheries. Theoretically,
of course, if a landlocked state establishes access to
the coast under an agreement with a coastal state, it
could build up a fleet and go on fishing. I do not
know of any studies made on this subject.

ROBINSON: Robinson, from FAO. I would like
to comment on this matter of the national quota and
the open quota.

I think I understood Dr. Kasahara to say that the
open quota should be as large as possible, but if you
have a large open quota it may encourage potential
new entrants independently to construct new vessels
which will in total exert a fishing effort in excess of
that required to take the open quota. It may, in short,
encourage over-capitalization, which in fact is the
most serious economic effect of allowing free entry
far the exploitation of a common property resource.

It seems to me that, on the contrary, while you
must of course make provision for new entrants, you
should make the quota reserved for them as small as
possible. This would make practical sense, I think,
because the new entrant may, in the first instance, not
be able to take a large catch or it may be unreason-
able that it should expect to do so,

But I think a large open quota could seriously
aggravate problems of over-capitalization. It is in-
teresting that in this connection the scheme for man-
agement of yellowfin tuna in the eastern Pacific was
mentioned, since this is a good example of the way
in which over-capitalization results, or can result, if
you set up a situation in which fishermen are en-
couraged to grab what they can while it is still avail-
able.

KASAHARA: I did not say the open quota part
should be "as large as possible"; I said it should be
substantial, It depends on the situation.

If you expect the participation of new entrants in
a substantial way, then you have to be prepared to
accommodate their interests by making the open
quota part substantial.

Also, if the relative proportions of the national
catches change very greatly year after year, then
you had better have a substantial portion of the catch
limit as an open quota; otherwise you might have
difficulty in re-allocating the national quotas.

So I don't think it should be as large as possible,
but in most cases it should be fairly substantial.
Otherwise you get stuck with the same question of
how to deal with new entrants, as well as with
changes in the actual catches of different nations,

SOUTHEY: Clive Southey, from Guelph, Can-
ada. I would like to ask Dr. Kasahara, what is
gained by all these quota systems? It strikes me that
we seem to be dividing up a pie, and the benefits to
anybody somewhat escape me, perhaps other than
a conservation requirement, which could be achieved
by a general quota, with free access.

Put difFerently, I would like to suggest that a quota
without some requirement that the countries who re-
ceive a quota restrict their efforts so as to get some
rents does not achieve anything.

KASAHARA: I think the reason for most ar-
rangements now tending to adopt national quota
systems in one form or another is to accommodate
conflicting interests of different nations. They have
different interests in species to be utilized, in the
types of fisheries to be developed, as well as in many
other things in connection with such fisheries.

There is no single economic criterion to be used to
justify one system or another. What I am saying is
that most nations are inclined to move toward na-
tional quota systems in one form or another.

HERRINGTON: I think the speaker has done a
beautiful job in laying out some of the possibilities in
this field of national allocation of quotas, and he
points out the need of more explicit formulas.

At present, where we do have national quotas,
they have generaIly been arrived at, with few excep-
tions, only as a result of negotiations, not on the
basis of formulas. And they have usually been ar-
rived at, again with few exceptions, after the re-
sources have been badly depleted, so that there is
not much left for anybody.

It seems to me that what is happening now has
been promoted by three problems. One is, in our
international commissions we have, in almost all
cases, an individual veto power, either directly or in-
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directly. That is, a country can vote against a quota,
and if over-ridden by a majority of two-thirds vote,
the Commission makes a recommendation to the
countries, and any country can refuse to accept it. So
either directly or indirectly each country has the
veto power.

The second problem is the development in the last
decade of massive mobile fishing powers of such ca-
pacity that they can move in on a stock of fish and in
a very short time can reduce it very greatly.

The third is a problem of enforcement, and we
have only a few international conventions that pro-
vide for international enforcement.

So even though there is agreement on certain
things, in many cases the agreement provisions are
not too well enforced,

Now these three things lead to a major problem,
and that is time. They all slow down the action of
our international commissions, so that by the time
they reach agreement on national quotas, already the
resources have been badly depleted. There are vari-
ous examples of this; the Antarctic whaling is one.
It has now happened in the Northwest Atlantic; and
around the world where the commissions operate, the
delay in getting agreement on effective measures is
such that the resources are badly depleted.

The question of national quotas, and agreement on
formulas, will not solve the problem unless we also
can solve the problem of veto power, massive mobile
fishing power, and enforcement.

KASAHARA; I have restricted my discussion to-
day to the question of allocation alone.

These three points made by Professor Herrington
are very valid, but I think new developments are
happening in all these three areas,

I think the real question of veto is the matter of
how much authority each nation is willing to delegate
to an international body. So if the United States, for
example, can delegate full power to an international
agency, and the other parties agree to do the same,
the problem can be eliminated. But it all depends on
the wishes of sovereign states, and there is nothing
you can do about it unless they realize that this
would be to their advantage.

The second question, that of the big mobile, dis-
tant-water fieets moving fram one area to another
and fishing one resource after another is a real prob-
lem, and this has caused more international confiict
than any other single factor.

I have written a paper discussing this in detail, but
it is tao much to include the substance of it in our
discussion today. I hope Mr. Herrington will re-
ceive our paper on the North Pacific management, in

which this is treated extensively; and my paper con-
cerning Japanese fisheries just published in the Fish-
ery Bulletin of NOAA also treats this problem.

The third question, enforcement; I think there
have been substantial improvements in this area. If
you look at most recent agreements, they provide at
least some means of mutual inspection; although the
right to try an alleged violator still remains in the
hands of the country to which the violator belongs,
mutual inspection is provided in many of the recent
agreements.

I might add that, if you study some of the new
conventions, particularly the Southeast Atlantic fish-
ery convention, the question of allocation is squarely
dealt with, not to the extent of spelling out principles
for allocation, but by encouraging countries to de-
velop systems of allocation on limited catches.

All told, I don't think we can say that the whole
thing looks very bad. There have been substantial
improvements, and there was a breakthrough even
in ICNAF, which had been dragging on the question
of national quotas for many years.

NANDAN: My name is Satya Nandan from the
Permanent Mission of Fiji to the United Nations.

There are two questions which I would like to ask
Dr. Kasahara. First, you mentioned the quota system.
I would like to know if the FAO has given any
thought to automatic decrease in the existing quota
of the distant-water fishing nations when there are
new entrants,

The second question, which is somewhat linked to
this, is that the quota system, based on past catch
records, may prove to be disadvantageous to the de-
veloping countries, whose fishing industries are not
yet quite developed, and quotas based on catch rec-
ords might prove to be very restrictive in the devel-
opment of their industries.

I wonder if you would like to comment on this?

KASAHARA: On the first question, I must stress
that I am not representing FAO's views; this paper
was written before I joined FAO.

When a n.ew entrant comes in, it raises the ques-
tion of from what part his catch should be taken.
This is one of the reasons why I said the open part
should be substantial. In other words, a new en-
trant can get into the open part and take a substantial
portion of it. New entrants will be under some handi-
caps, but if this particular new entrant is a strong
enough fishing nation, it can take a substantial
portion of the open quota in competition with the
others and thus establish vested interests in terms of
catch records, and in the process of re-allocation a
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national quota will be allocated to the nation based
on such records.

Now, after re-allocation, there will still be an
open quota under free competition, so although its
first national quota may be small, the same nation
could still compete with the others in the sharing of
the new open quota, and thus gradually increase its
national quota.

This is, I think, one of the possible processes for
accommodating the interests of new entrants. This
also answers the second question on catch records.

You have to take into consideration, to a large
extent, vested interests of different nations when you
divide up a pie. You cannot do it without some basis.
In the case of ICNAF, they used past records over ten
years, over three years, plus special interests of
coastal states and some allowance for non-members
and new entries. But the major part was divided on
the basis of past records. I do not see how you can
avoid it.

SYA TA U8': My name is Syatauw, from Indonesia,
I wouhl like to venture another comment along

the same lines as just followed by the gentleman from
Fiji. In terms of the various issues that have been
raised here, such as the emergence of massive, mobile
fishing Beets which have already resulted in depletion
of sea resources and thus led to increasing confiicts of
interests, it seems a pity that the models that are
used, e.g. by the FAO, are still sa unsophisticated,
In particular it is rather surprising ta learn that these
models take as a starting point � as was mentioned
earlier, I thought � mainly the present coinpetitive
positions and vested interests of countries concerned.
Surely, in view of the theme of this conference, which
is the needs and interests of developing countries,
one would like ta see more sophisticated models
being built which take into account the needs � and
more specifically the changing needs � of the devel-
oping countries,

It is obvious that, in general, fisheries represent a
far mare important, yet far more vulnerable, sector
of the economy of the developing countries than of
the developed countries. I would therefore hope that
in particular the FAO with all its expertise will be
able to experiment with models which are far more
sophisticated than those which we have just been
shown.

KASAHARA: I fully agree with you. This is an
attempt to start something in terms of classifying the
forms of allocation that are considered today.

Depending on particular regional situations, I am
sure in many cases, in addition to these considera-

tions, the special interests of developing states, either
coastal or distant-water, would be taken into account
in a inore sophisticated system to be adopted in a
specific situation.

There again, the situation in fisheries is not like
that in deep-water hard mineral exploitation. Some
of the developing nations are strong fishing nations.
Some of the Eastern European nations, some of the
West African nations, South Korea, Formosa � these
are considered developing countries, but they have
rather strong fisheries. So problems are not so simple.

CHRISTY: Francis Christy, Resources for the
Future.

I would like to ask Hiroshi if he has given some
consideration ta the cost associated with the adap-
tion of the national quota scheme, I assume from
the discussion that these national quota schemes
would have to be negotiated at fairly frequent inter-
vals; and it would seem ta me that if there are a large
number of national quota schemes for a large num-
ber of stocks, that it might well employ most of the
diplomats of the foreign ministries full time year-
round in order to arrive at the satisfactory agree-
ments.

KASAHARA.. This is another problem, It is
pointed out in a joint writing between Professor
Burke and myself that most of the important research
workers and fisheries administrators of important fish-
ing nations are so fully occupied with international
negotiations that they have no time to spare for
more productive work such as, on the research side
to discover new resources, or on the administrative
side to develop more sensible international agree-
ments.

This is a major problem today. I have no solution
to suggest, but by developing more generally accept-
able models of allocation and by better accornmoda-
tion of conflicting interests, I think we can reduce
the amount of negotiation.

I think in this respect an inclusive system is better
than a number of exclusive systems for the same
region and the same resources. The North Pacific is
a good example af the latter, where negotiations go
on all the time as they have a network of a large
number of multilateral and bilateral agreements, and
the negotiators from Japan and the U.S,, Canada
and the Soviet Union, are fully occupied all the time
dealing with probleins in connection with one or
other fishery agreement.

What you said is very important and this has to be
taken into account for the development of new
regimes in fisheries.
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matters of a scientific nature such as what the status

of exploitation is, what the catch limits should be,
and so on; and second, the question of settling prob-
lems of a political nature, such as fixing the quotas
within the catch limits recommended by scientists.
Of course, there are lots of interactions between the
two. FAO could provide, and has actually provided,
useful services with respect to the erst question, but
to what extent it could do so regarding the second
question is still to be seen.

HAYASHl; To carry on the same question, I
wonder whether in this question of deciding on
allocation almost every year in many international
commissions, don't you think there is any possibility
of FAO providing the purely scientific, objective
expertise to these international commissions to assist
them in deciding upon equitable allocation?

KASAHARA: We have to distinguish two things
clearly. First, the question of passing judgment on

The Northwest Atlantic Fisheries

8'illiarn L. Sullivan, Jr., Assistant Coordinator of Ocean Affairs for Marine Science Affairs,
U,S, Department of State

Wednesday morning, June 28

A few of you might recall that two years ago I
spoke on the North Atlantic fisheries situation, and I
spoke with a great degree of pessimism. In fact, my
paper was entitled: "A Warning" � a warning that
the international cooperative management of fisheries
in the North Atlantic was failing rapidly. I am happy
to say I can be much more optimistic this morning
as a result of the ICNAF meeting which concluded
earlier this month.

For those of you who are not familiar with the
Northwest Atlantic fisheries, I will briefly review the
situation, before speaking about what happened at
the ICNAF meeting.

The Northwest Atlantic Fisheries Convention was
written in 1949. I suppose it could be termed a very
successful Convention, and the Commission set up
under it as well, until well into the '60's, This was
mainly because there were not many problems, and
it did not have anything to do in terins of regulations.
There were regulations, but they were the kind of
regulations that did not pose problems; they were not
instituted because there were major declines in the
fisheries. AH of the early regulations dealt with
minimum mesh sizes for various species.

The situation changed very rapidly during the
1960's, as large distant-water fleets moved into the
area. The fishing effort that was deployed went up

drastically. The scientists who had done a great deal
of work in ICNAF, very good work, warned the gov-
ernments that the kind of regulatory measures they
had undertaken up to then were totaHy, hopelessly
inadequate and that other measures would have to be
taken. In particular, there would have to be a limit
on this massive influx of flshing effort or, alterna-
tively, limits on the catch.

The Commission, quite soon after this warning,
determined that it was not practical to regulate in
terms of limiting effort, so it would have to regulate
in terms of limiting catch. The Commission from the
beginning had the authority to propose overall catch
quotas for various species, but did not have the
authority to aHocate quotas nationafly. It decided
that overall quotas were not feasible, at 1east for
the situation in the North Atlantic, for reasons men-
tioned already by Dr. Kasahara this morning, Overall
quotas would be fine for some countries, but not for
others, because some countries like to have year-
round employment while others would be happy if
they caught the entire quota in a few weeks. The
Commission's mandate needed to be changed to al-
low it to advance national quota regulations.

Thus, the situation, with the Commission not hav-
ing the legal authority to do what it decided had to
be dome. continued to deteriorate. It got so bad that
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just recently, less than two months ago, the U.S.
Industry Advisory Committee to ICNAF made a
formal recommendation to the U.S. Government that
the United States withdraw from this organization
because of its total failure to do anything meaningful
to protect the fisheries, And the United States Gov-
ernment had that recommendation seriously under
consideration when the ICNAF tneeting was held.

I think it is safe to say that there was a fairly good
chance that the United States might have withdrawn
from ICNAF if the meeting had not been success-
ful in coping with the problems that had grown up
to major proportions.

I think it is also safe to say if the United States
had withdrawn from ICNAF, that ICNAF would
have collapsed, and with it the whole system of in-
ternational cooperative management of at least
coastal resources would have collapsed.

But fortunately, the governments started to amend
the Convention, back in the mid-60's when the sci-
entists gave their warning. The amendment to the
Convention finally took effect last December, and the
Cominission was able to address these problems in
terms of national quota allocations, which it had long
ago decided was the only way it could cope with the
problems for the most part.

The question then was whether the countries could
reach agreement on national quotas under its new
authority. The ICNAF meeting turned out 23 regu-
latory proposals iu ten days; 18 of these regulatory
proposals were quota regulations, three of them were
overall quotas, where the Commission felt it was not
necessary to divide them among the nations because
of the peculiarities of the particular fisheries, but 15
of the 23 regulatory proposals involved national al-
locations of various stocks.

Three of those 15 involved allocations to all 15
members of the Commission, as well as taking into
account the fact that there are non-members which
participate in the fisheries. At the other end of the
spectrum, two of those national allocation proposals
made a specific allocation to only one nation.

As Professor Kasahara mentioned, the basis of this

national allocation was the 40-40/10-10 formula.
Forty percent was allocated on the basis of long-
term history, Those with well-established fisheries
liked the broadest base possible. Others without long-
established fisheries like a relatively narrow base,
and the other 40 percent was allocated on that basis,
on the average catch for the last three years. Ten
percent gerierally was allocated as a coastal state
preference; the other ten percent generally took into
account a number of factors, including developing
fisheries.

Now, there are no "developing countries," as we
usually use the term, in ICNAF, but two countries
in ICNAF said they were in a peculiar category of
country � they were "developing fisheries countries,"
and part of the ten percent took that factor into ac-
count. The ten percent also took into account non-
members, new entrants � that is, members sitting at
the table who did not get an allocation on the basis
of either 40 percent based on history, who said they
wanted to participate in the fishery. They got some-
thing out of that ten percent.

In telling the ICNAF members, when they assem-
bled in Washington, about the recommendation from
the U.S. Industry on withdrawal from ICNAF, we
said that we felt that ICNAF needed a "well-nigh
revolutionary change" if it was going to continue as
a viable organization. I think the adoption of these
quotas demonstrates that ICNAF has changed itself
radically and that it can successfully cope with these
kinds of problems in the future. Further, the ICNAF
action has set the stage for dealing with many of the
problems that face countries in other parts of the
world.

While we might not use the same formula that
ICNAF used in other parts of the world, because that
was developed in the context of the peculiarities of
the fisheries in the Northwest Atlantic, and the in-
terests of the countries who fish there, the general
basis of the ICNAF agreement on national allocation
can serve countries in other parts of the world well
in coping with similar problems.
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Alternative Legal and Economic Arrangements for the Fishery of West Africa

E, 0. Bayagbona, Director, Federal Department of Fisheries, Lagos, Nigeria

GEOGRAPHY Wednesday morning, June 28

FISHERY RESOURCES

FIsH MovEMENTs

NON-AFIUCAN LONG-RANGE FISHING VESSELS

As used in this paper, West Africa means the At-
lantic coastal portions of Africa lying between Cape
Blanc �0 N! and Cape Frio �5'S!. Irr this region
the hydrological feature of major importance for
fish resources is the existence of three zones of sea-

sonal upwelling, the northern and southern zones be-
ing the richest. The zones extend from  a! Cape
Blanc �0'N! to Cape Verga �0 N!,  b! Cape
Palmas  8'W! to 3 E, and  c! Cape Lopez  Equator!
to Cape Frio �5'S!. Between these upwellings the
productivity is less because the coastal surface waters
are steady.

The continental shelf, above which most of the
fishery resources  except tuna! are concentrated, is
narrow all along the coast, with a width of about 30
nautical miles. There are, however, areas where the
shelf is wider, e,g., from Cape Verde  Senegal! to
Sherbro Island  Sierra Leone! it is more than 100
nautical miles wide.

Demersal fish stocks are richest on the inshore
grounds �-35 meters depth! and, to a smaller extent,
near the continental shelf �0-120 meters depth!. The
inshore stocks are made up of a large number of
species such as croakers  sciaenidae!, groupers  ser-
ranidae!, threadfin  polyneInidae!, catfish  ariidae!,
breams  sparidae!, skates and sharks, etc. Under the
present conditions of exploitation the maximum yield
of these grounds has been estimated independently
and using different methods: at about 23 kg./ha/
year. This yield should be higher in more productive
areas such as the Congo River mouth.

Further offshore, the biomass of commercially im-
portant fish decreases at first and then increases again
at depths of 70-120 meters, where the fish commu-
nity consists of sparids, black croakers and paracu-
briceps. Pelagic species such as chub mackerel, horse
mackerel and scads often occur near the bottom at
this depth.

Rich pink shrimp grounds are found in the vicin-
ity of river mouths and lagoon entrances, and are
exploited in Nigeria, Senegal and Ivory Coast.

Pelagic fish in this area include inshore species
such as bonga and sardinella and offshore species

such as horse mackerel and scads, while round sardi-
nella and chub mackerel are found in both inshore
surface waters and offshore at different depths. The
major resources are reIated to the upwelling areas
among which the northern zone  Mauritania to
Guinea! and to a lesser extent the southern zone
 Gabon to Angola! are the richest, and have par-
ticularly rich concentrations of round sardinella.

Flat sardinella found iu waters of lower salinity
are also abundant in regions of seasonal upwelling
within the 30m. depth zone. They are plentiful olT
Senegal, Guinea, Gabon, Congo and North Angola,

Bonga is not very plentiful and is found in Sierra
Leone, Liberia, Nigeria and Cameroon, migrating
between the river mouths to offshore waters in re-
sponse to seasonal fioods.

YelloIvfin, bigeye tunas and skipjack are abundant
in surface waters outside the continental shelf in the
three areas of periodic upwelling � Mauritania to
Sierra Leone, Ivory Coast to Togo and Gabon to
Angola � and also around the Canaries and Islands
of the Gulf of Guinea.

Thus, virtually all the fish resources except tuna
lie within the continental shelf. There is considerable
inshore-offshore movement of the fish species within
the continental shelf in the case of all species except
tuna, and outside the continental shelf in the case of

tuna. There is a lot of movement parallel to the
coastline, and therefore from oH one state to off
another of all species.

Most of the West African countries have conti-
nental shelves about 30 miles wide and the major
part of the fisheries resources ofi' their coasts lie
within their territorial sea. However, areas from
Sierra Leone northward and from Gabon southward

have wide territorial seas with sufficient fish resources
outside the limits of territorial sea claims in which
Iong-range fishing vessels from other countries oper-
ate profitably. These are mostly non-African-owned
vessels in the 40-80 meters  LOA! range, which in



108 Allocation of Living Resources

1969/70 caught 1,910,000 tons of fish, while the
African-owned vessels in the area  West Africa!
caught a total of 820,000 tans of fish from the sea
area. There is, therefore, still the fear that the non-
African long-range fishermen may overfish the areas
before the coastal African countries are technically
and economically ready to join in the fisheries,

Already there are indications that most of the
marine fish stocks in Western Africa are being fished
at maximum sustainable yields and that some are in
fact already being overfished. Furthermore, apart
from the problem of securing capital to get into the
fishery, most of the coastal African countries do not
have the basic infrastructure of shore-based facilities

and trained personnel to participate in large-scale
marine fishing. Thus the fear that the developed
countries with long-range fishing vessels may over-
fish and destroy the resources before the coastal
countries are ready to join in the exploitation is very
real.

FIsH DEMANDs AND RESOVRcE DIsTRIBUTIoN

Pelsuialion Fish Desnsnui
 minlens!  '000 sn. tons!

 l990! �9M!Fish Resources Countries

108
9

1S
15
32
6$

"Rich" 3.84
0.36
3,99
0.49
0.91
5.50

Senegal
Gambia
Guinea
Gabon
Congo
Angola

88
164
21

4.92
8.97
1.87

"Medium" Ivory Coast
Ghana
Togo

41
14
32

640
79

2.55
1.17
2.71

65.00
5,80

Sierra Leone
Liberia
Dahomey
Nigeria
Cameroon

"Poor"

Another irnpOrtant COnSideratiOn in Western Af-
rica is that areas of abundant fish resources  high
productivity and wide continental shelf! are off
countries of relatively low population, while the
waters off countries with high populations have rela-
tively poor fish resources  low productivity and nar-
row continental shelves!. To illustrate this point, of
the three regions classified in the first paragraph as
rich, the northern and southern regions may to-
gether be classified as "rich," the middle zone as
"medium"  Cape Palmas to 3'E! and areas not in-
cluded in these three zones as "poor." The table
below shows the constituent countries of these areas,

their populations as at 1970, and their fish demands
according to "FAO Conunodity Projections � pro-
visional data."

In response to increases in population and to in-
creases in private consumptiou expenditure, the fish
demand in countries like Nigeria, Ghana, Cameroon
and Ivory Coast, with relatively high economic
growth rates and large populations, will increasingly
further outstrip the demands of the less populous
countries; and since they cannot meet their demands
from fish in their territorial waters and seas adjacent
to their coastal boundaries, they will increasingly
feel the need to fish in seas off other countries, par-
ticularly in the seas off countries in the "rich" zone.

ALTERNATIVE LEGAL AND ECONOMIC
ARRANGEMENTS

Because of  a! the threat posed by long-range fish-
ing vessels of non-coastal countries of the developed
economies, and therefore the need to conserve the
fishery,  b! the current consideration of the law of the
sea,  c! the need to attain high economic growth and
therefore to exploit all available sources of such
growth,  d! the world food problem, particularly the
provision of cheap protein food, the West African
countries are likely to take any of the following steps:

1. Follow the example set by same other coun-
tries and extend their territorial sea to cover the fish

resources oH their coastal boundaries  in practice, to
the edge of the continental shelf!.

2. Achieve the same ends as l. above but without
rishng unnecessary world opposition by leaving the
territorial sea limits at an acceptable distance but
declaring the waters between this limit and the edge
of the territorial sea as "exclusive fishing zones." An-
other way of doing this is to amend the 1958 Geneva
Convention on the Continental Shelf to include fish
as one of the resources of the shelf, over the exploita-
tion of which a coastal state shall exercise sovereign
rights.

A consequence of step 1 or 2 is that distant-water
 long-range! fishing vessels of non-African origin
will be excluded from fishing in the area; but so also
will fishing vessels from other African countries.
Coastal countties in the areas having rich fish re-
sources off their coastlines will be in a position to
produce more fish than they can consume while
other countries in the region with poor Qsh resources
off their coastlines will not be able ta produce
enough fish to meet their demands. Economic ar-
rangements may therefore be arranged  either bilat-
erally or within a region or subregional framework!
whereby an over-producing country exports a pre-



Allocation of Living Resources 109

SUMMARY

The fisheries interest of the West African countries

Fisheries of the Indian Ocean: Economic Development and
International Management Issues

Arlon R. Tussing, U.S. Senate Committee on Interior and Insular Affairs, and Professor of
Economics, University of Alaska

Wednesday morning, June 2$

This paper is the outgrowth of my 1970-71 par-
ticipation in drafting a pIan for fishery development
in the Indian Ocean for the Food and Agriculture
Organization of the United Nations. It is adapted
and abridged froln three FAO publications stemming
from that project; quantitative and other supporting
materials may be found in those sources.'

FISHERIES OF THE INDIAN OCEAN

PoPULATION AND INcoMEs, AND THE WEIGHT oF
FISHERIES IN NATIoNAL EcoNQMIEE

The countries bordering the Indian Ocean and its
two major projections, the Red Sea and the Persian
Gulf, had a total population in the late 1960's of

' A. R, Tussing, Fishery Economics �972!; A, R. Tussing,
Economic Planning for Fishery Development �971!; and
J. C. hfarr, D, K, Ghosh, G. Pontecorvo, B. J. Rothschild,
and A R. Tuesintt, A Plan for Fishery Development tn the

Indian Ocean �971!. All published at Rome for Indian
Ocean Fishery Contrnission, Indian Ocean Program, by the
United Nations Development Program and the Food and
Agriculture Organization of the Uruted Nations.

determined quantity of fish to an under-producing
country, while at the same time allowing the country
in return to fish a predetermined quota in its terri-
torial sea. The figures could be so arranged that the
imported fish, plus the extra fish caught in foreign
waters, plus the fish caught in its national waters
equal the country's fish demands,

3. Accept a 12-mile territorial sea limit  since this
appears to be the limit most likely to meet with
global acceptance at the planned 1973 UN Law of
the Sea Conference! and depend on international
fisheries bodies to ensure a rational utilization of the
fisheries resources such that the fish stocks will not
be depleted and such that late entry of coastal Afri-
can countries to the fisheries will not be blocked. The
latter involves at least a quota system whereby if a
fishery were already saturated with effort primarily
exerted by long-range vessels of non-coastal coun-
tries, and a coastal country wished to enter into the
fishery, the non-coastal countries wiII be willing to
effect a cutback in their efforts sufficiettt to accommo-
date the coastal country's effort. International fishery
bodies capable of fulfilling this function are already
in existence.

is thus almost entirely centered on the continental
shelf, and on the need to protect its fisheries re-
sources from the long-range fishing vessels of other
countries, particularly of developed countries, and to
conserve the resources for their own use, The West
African countries agree that the fishery resources
beyond the continental shelf  mostly tuna! are best
managed by interuationaI bodies formed by countries
interested in the resource.

It is in the interest of the more populous countries
of West Africa that the territorial seas and con-
tiguous zones  insofar as exclusive fishing rights are
concerned! be as narrow as possible, say, 12 miles.
This will make it possible for their vessels to fish iu
waters off the territorial seas of other neighboring
countries in the area. They must do this if they are to
meet their high fish demands. If, however, this state
of affairs does not prevail and countries with rich
resources off their coastal boundaries proclaim com-
plete sovereignty or exclusive fishing rights over the
entire resources off their coastal boundaries, the
countries with high populations will have to negotiate
fishing agreements with countries off whose coasts
they desire to fish, and such agreements may be
within the framework of wider trade and cooperation
agreements.
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over one thousand million persons,' Of the 30-odd
national entities in this group, only Australia, Israel,
and Kuwait, plus perhaps Singapore and South Af-
rica, could be regarded as moderate or high-income
countries. None of these five countries is econom-

ically oriented principally to the resources of the
Indian Ocean; together they account for less than
four percent of the region's population. On the other
hand, India alone has more than half the region's
inhabitants, and together with Indonesia, Bangladesh
and Pakistan, takes in almost three-fourths of its
total population. Gross Domestic Product reported
for each of these countries was less than $100  U.S,!
per capita in the most recent year for which figures
are available. Altogether, at least 15 countries in
the Indian Ocean region, with a total population of
852.8 millions, were in the $100-or-less category,"
Preponderantly, therefore, the region is composed
of low-income countries, and inhabited by low-in-
come people.

The proportional weight of the fisheries within the
national economies of the region varies immensely, I
have estiinated the value of all landings, the value
of Indian Ocean landings, and imports and exports
of fishery products as a ratio to Gross Domestic
Product in 1968.' The place of fisheries and fish
products seems to depend as much upon cultural
traditions as upon resource endowment; countries
of high and low relative levels of fishery activity, net
importers and net exporters, are scattered haphaz-

'The population estimates for 1968  or the most recent
previous year! in the 1969 United Nations Statistical Year-
book totalled 1,024.6 millions for the following 36 nations
and non-self-governing territories: Australia, Bahrain,
Burma, Comoro Islands, Ethiopia, India, Indonesia, Iran,
Iraq, Israel, Jordan. Kenya, Kuwaii, Madagascar, Malaysia,
Mauritius, Mozambique, Muscat and Oman, Pakistan, Portu-
guese Timor, Reunion, Qatar, Saudi Arabia, Seychelles,
Singapore, Sornaiia, South Africa, South Yemen, Sri Lanka,
Sudan, Tanzania, Thailand, Trucial Oman, United Arab
Republic, and Yemen. In addition to these entities, FAO
statistical entries are available in some cases for the British
Indian Ocean Territories, the French Territory of the Afars
and Issas, and the Maldives.

'These generalizations depend upon deflating the figures
for Ceylon and Pakistan �968! and Madagascar �967! in
the 1969 U»ireri iV'arions Srarisrical Yearbook to account for
officially overvalued currencies. No at empt has been made
here io estimate the appropriate adjustment factors, but they
would certainly be more than the 1.40, 1.30, and 1.03, re-
spectively, necessary to reduce these figures to less than
$100.

' Tussing, A. R., Fishery Economics, Indian Ocean Pro-
gram, IOFC/DEV/71/13, FAO, IIOFSDP  q.v.!, Rome,
I 972.

ardly around the Indian Ocean with no single ap-
parent determining factor. Of the three most popu-
lous countries of the region, Indonesia's total
landings amounted to about two percent of Domestic
Product, Pakistan's about one percent, and India's
about one-half of one percent. Among the various
countries, the value of landings from the Indian
Ocean alone is highly correlated with the value of
all landings. However, in none of the three largest
countries is the value of Indian Ocean landings more
than one-half of one percent of GDP, and of the
middle-sized countries  population 20 to 100 mil-
lion! only for Burma is the figure greater than two
percent. In more than half of the countries for which
such figures may be estimated, the value of Indian
Ocean landings was less than 1/500th af GDP.

These proportions are generally low, but it should
be pointed out that landed value is only a fraction
a minor fraction in many cases � of the final value
of fisheries commodities, In most cases, the ratio
of landed value to GDP can be approximalely dou-
bled to give an estimate of value added in fisheries
as a fraction of all economic activity.'

The numbers of net importers and net exporters
of fishery products are evenly balanced, but all three
of the most populous countries and all but one of
the middle group  Burma, which has virtually no
trade in these products! are net exporters. And in
most cases, total exports of fishery products arc one-
tenth to one-half of one percent of GDP  Taiwan,
Japan and Korea, whose fleets also fish the Indian
Ocean, fall into the same group!.

GROWTH RATES OF FISHERIES

Between 1964 and 1968 estimated landings of
fish and shellfish from the Indian Ocean increased

from 1,908 to 2,362 million tons. The growth rate
of 5.95 percent annually for landings would appear
to be a respectable one, exceeding the rate of popula-
tion increase in the region. There are, however, sev-
eral reasons to temper any optimism in interpretation
of these figures. For many countries in the region,
landings data are of doubtful quality,e and some of

'This statement depends upon the assumption that the
figures for landed values are indeed that. However, there is
reason io believe that some of these figures include the value
of some on-shore transport, marketing, and processing
services.

' Banerji, S. K,, Fishery Statistics, Indian Ocean Pro-
gramme, IOFC/DEV/71/5, FAO, IIOFSDP  q.v.!, Rome,
1971.
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the upward movement in growth rates may be due
simply to improvement in collection of data. Even
more important, however, is the exceedingly uneven
distribution of the catch increase. Twenty-one per-
cent of the growth in landings was accounted for by
non-Indian Ocean countries  Japan, Republic of
Korea, Taiwan, and the USSR!, and 39 percent of
the remainder is attributable to only one country
bordering on the Indian Ocean: Thailand. Over
half the population of the region lives in India, and
that nation's landings grew at an annual rate of only
1.2 percent; in Africa and the Middle East, the
landings of many nations remained substantially
constant or declined.

Not only was the growth uneven throughout the
region, but it was exceedingly haphazard: neither
absolute nor relative increases in landings seem regu-
larly associated with any of the followmg parameters:
�! Probable abundance of fish stocks  as outlined
by Cushing, 1971! �! total population; �! gross
domestic product per capita; �! general level of
infrastructure development, and �! previous level
of fishery development.

Another important aspect of the region's fisheries
is that inarine catches from the Indian Ocean and
its appendages make up less than ha'lf the total re-
corded production of the countries in the region,
the remainder coming from fresh water or from other
seas. There is, however, a strong association between
the increase in landings from the Indian Ocean be-
tween 1964 and 1968 and the growth of total land-
ings in 1964 to 1968, or the trend of total landings
from 1955 to 1968.

Fstimates of the value of landings by country are
fragmentary and are of even more questionable re-
liability than are those for weight of landings. More-
over, the attempt to assemble existing value figures
into regional aggregates is complicated by varying
rates of inflation, and by the problem of determining
appropriate exchange rates.

Export figures are probably somewhat more reli-
able than are figures on the value of landings. Not-
withstanding the linutations of both sets of data, the
implicit rates of growth in value of landings and
value of exports for the whole group of countries
are very high; the regional index of landed value

' Gushing, D, H�Survey of Resources in the Indian Ocean
and Indonesian Area, Indian Ocean Programme, IOFC!
DEV/71/2, FAO, 1IOFSDP  q.v,!, Rome, 1971.

grew at an average annual rate of 11.4 percent and
the regional index of export value increased at a
rate of 25.3 percent. The latter figure especially
outstrips any probable combination of general price
increases and upward bias resulting from increasing
coverage.

Together, the two figures seem to indicate that the
importance of fisheries and fish products in the econ-
omies of the Indian Ocean countries proper has
grown substantially faster than suggested by the
nominal catch statistics discussed above.

Another indicator of a rapid growth in value of
catches is the exceptionally rapid rates of increase
in catches of the higher valued tunas and related
fishes. Reported catches of tunas, bonitos and biil-
fishes from the Indian Ocean grew at an annual rate
of 24.1 percent between 1964 and 1968, and Indian
Ocean catches of mackerels, snoeks, cutlassfishes
and the like grew at 16.6 percent. The tuna fisheries,
however, are dominated by non-Indian Ocean coun-
tries. Japan accounted for 35 percent of this catch
iii 1968, Taiwan for ten percent, and South Korea
and the USSR for about two percent each, In the
aggregate these countries took about half of the total
catch including the bulk of the larger tunas, There
is substantial doubt whether present catches, Inuch
less the present rate of growth, can be sustained.
The surface fisheries for smaller tunas may not be
fully reported in the statistics, and are believed to
be able to support substantially larger catches.

Reported catches of prawns and shrimps from the
Indian Ocean. region have grown steadily, but at a
inodest rate �.7 percent per year between 1964 and
1968!. This valuable fishery is overwhelmingly lo-
cally based. India is the world's number two producer
of shrimps and prawns, and is by far the world's larg-
est exporter,

PRICES OF FISHERY COMMODITIES

The landings and foreign trade statistics com-
piled by the FAO are the only interiiatioiially com-
parable indicators of fish and fishery products prices.
For each category of price information, estimates
or records are available only for some countries and
some years. Individual figures for unit value of
landings, imports and exports can be obtained from
the official statistics by dividing the reported physical
volumes into their reported aggregate value. In
many cases, the figures far the unit value of landings
are suspiciously high.
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Some relationships shown in the official data are
intuitively plausible, Low income countries gen-
erally import low value fishery commodities for do-
mestic consumption and export high valued items
 especially crustaceans! to high incoine countries
like Japan and the United States. In almost every
instance where both figures are available, the aver-
age value of exported commodities is higher than
the average value of imports, despite the contrary
bias that would be imparted by shipping costs. The
conspicuous exception is the Republic of South
Africa which imports products corresponding to a
relatively high income population, and exports prin-
cipally reduction products, Also, Malaysia, and
Singapore, whose landings, imports and exports are
all at comparable levels of unit value, are intimate
trading neighbors whose exchange in these commodi-
ties is similar to domestic trade within other coun-

tries.

Raw fish and, with same conspicuous exceptions,
cured fish entering international channels tend to be
valued at $150 to $500 per ton. Generalization about
shellfish is more difficult because of the greater
spread in priCeS amOng different products. HOWever,
fresh chilled and frozen shrimps and prawns, despite
a wide range of grade and quality, seem ta fall mostly
into the $1500 to $1800 per ton range in the export-
ing countries; these prices correspond to Japanese
import prices clustering rather closely around $2500.
The value of fish products and preparations  mainly
canned goods! seems to vary both with the level of
per capita income and with the region; the countries
of South and Southeast Asia show average imports
in the $300 to $500 range, while East Africa typ-
ically imports a higher grade commodity and the
high income developed countries even dearer prod-
ucts. With the exception of South Africa, a major
manufacturer of fish reduction products, the coun-
tries of the region do nat engage in heavy trade in
fish meal; nevertheless, a sufficient nuinber of import
and export prices are available to generalize that
the former tend to be in the $100 to $200 per ton
range and the latter $50 to $100.

CATGH UTiLizATIGN AND PRocEsslNG

Like other economic statistics on the fisheries of

the Indian Ocean, numerical information. on the dis-
position of landings is fragmentary and in some
cases questionable. Nevertheless some valid general-
izations can be made that have wide applicability.
The proportion af a community's fisheries landings

that is preserved or processed, and the form of
preservation or processing, are directly influenced
by the community's level of income and the level of
development of the fisheries and the surrounding
economy, Typically, most of the catch in low income
countries reaches its final consumer in "fresh" con-

dition  although consumers in high income countries
might not recognize the product as fresh!. Preserva-
tion, if conducted at all, is limited to sun drying or
curing with sea salt or with smoke. For nine of
eleven Indian Ocean countries for which such data

are available, four-fifths or more of the total catch
is marketed fresh or cured; the weighted average
of the proportions far all countries is 88 percent. In
the world as a whole, however, less than half �2
percent! is so marketed, and the proportion in most
developed high income countries is substantially
lower. Moreover, even among the Indian Ocean, the
proportion af the "fresh" product that is transported
and marketed in ice or otherwise chilled ranges from
next to zero in the least developed regions to nearly
one hundred percent in the high income countries.

The proportion of the catch that is marketed
frozen is also directly related to the level of develop-
ment. These correlations are produced by both sup-
ply and demand factors: technical and capital re-
quirements limit the use of refrigeration equipment
in poor countries whether this equipment is used for
freezing, ice manufacture or cold storage. Addition-
a'lly, the deinand for product quality, protected by
freezing or refrigeration, is highly mcome elastic;
high income consumers are more able and willing
than low income consumers ta pay the additional cost
of a fresher product. It is not surprising that a large
part of the existing refrigeration capacity in the In-
dian Ocean countries is utilized by the export fish-
eries, most natably the processing and storage of
crustaceans destined for Japan, North America or
Europe.

Canning is not a prominent method of disposition
in the Indian Ocean countries.' The situation may
be attributed partly to consumer taste preferences,
but this explanation is clearly inadequate in the face
of the vast range of cultural patterns represented in
the region. The consumer acceptability of canned
goods is probably less sensitive to the condition of

'Except significantly, in the high income enclaves of
Israel, Singapore and Australia. None of these countries, in-
cidentally, obtains a major part of its raw fis from the in-
dian Ocean.
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the landed products than is any other form in which
fish are marketed for human consumption. Also,
canned goods are the least perishable of all food
products, have the lowest storage costs, and nearly
the lowest transportation costs among fisheries com-
inodities, These characteristics all ought to make
canning an exceptionally attractive method of utiliza-
tion in low income tropical countries, The high cost
of tinplate is apparently one consideration. Another
contributing factor is the fact that the high income
countries of Europe, North America and Japan gen-
erally protect their fish processing industries more
than they do their fishing sectors, i.e., tariffs and
non-tariff trade barriers tend to be substantially
higher for canned goods than for fresh or frozen
fish.

Fish meal and oil production is another processing
activity that is almost nonexistent in the Indian
Ocean region, With major exceptions  e.g., Peru! in
which the industry has located because of exceptional
resource availability, fish reduction is an activity
characteristic of those higher income countries with
suitable resource stocks nearby. As the principal
uses for fish meal are the feeding of poultry and
swine, markets are concentrated in high animal pro-
tein consuming   high income! areas. Low weight
to value ratios  on the order of $100 per ton!, which
magnify the impact of shipping costs, together with
relatively high levels of capital and technology in-
tensity, tip the comparative advantage in reduction
fisheries against low income countries.

So far, attempts in the Indian Ocean countries at
developing reduction fisheries  e.g., in the Gulf of
Aden! or production of fish meal from scrap fish
and offai  e.g., Bombay, Karachi! have been finan-
cially unsuccessful. Despite the situation described
above, the history of the Peruvian reduction fishery
suggests that these comparative disadvantages can
be overcome in the presence of a sufficiently abun-
dant resource stock  as is suggested by Cushing and
others for the Arabian Sea and Gulf of Aden!, and
that such a fishery can bc substantial impetus to
general econoinic growth.

CONsUMPTIoN

Robinson and Crispoldi' have used the commodity-

'Robinson, M. A., and A, Crispoldi, in cooperation with
the Comtnodities and Trade Division, FAD. The Demand
for Fish to 1980. FAG Fisheries Circular No. I31, FIEF/
C t 3 f, Rome, September 197 I,

balance tnethod to calculate total and per capita
consumption of fish and shellfish for most countries
in live-weight equivalents for 1965. Consumption
ranged from 100 grams per person in Ethiopia to 38
kilograms in Singapore, with the world average at 11
kilograins." Huang, using a difterent method and
somewhat different data, estimated per capita con-
sumption for 12 Indian Ocean countries for 1961
through 1968. Many of the national series showed in-
creases in per capita consumption, but in few was the
growth consistent or marked enough to be con-
clusive, especially in the face of dubious primary
data, In Thailand, however, Huang's figures show
a growth of consumption between 1961 and 1968
of 2.7 times, accompanying growth in both the fish-
eries and per capita incomes.

Fish consumption per person shows some associa-
tion with per capita income in international com-
parisons, but cultural factors are apparently more
influential, allowing consumption to vary by a factor
of several times among countries of sitnilar income
levels. Total anitnal protein consumption is evidently
more closely associated with income, but the com-
position of the protein intake  fish, red meat, fowl!
is culturally determined.

Within any one country, per capita consumption
of fish products is a relatively stable function of
per capita income. Over the years FAO has esti-
mated the function relating these two variables for
different countries, using historical data and, where
available, cross-sectional household budget surveys.
Those statistics, called the income elasticity of de-
mand, show the approximate proportion by which
expenditures on fish and shellfish will change, as a
ratio to some small change in household disposable
income, The income elasticity of demand for these
products in the Indian Ocean countries was esti-
mated to range from .3 in the high income countries
 Australia and Israel! to 1.5 in India, The average,
weighted by population, was 1,1,

Accordingly, a two percent annual growth rate of
real gross Domestic Product per capita would in-
crease per person expenditures on fish products by
about 2.2 percent per year, provided the relative
prices of fish and competing products remained the
same. Coupled with a two percent rate of popula-
tion growth, this would itnply an annual growth of
demand by about 4.2 percent.

"Huang, D., Fishery Economics, unpublished draft for
Indittn Ocean Survey enLI Development Programme, 1970,
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FISHING ENTERPRISES> FISHERMEN AND VESSELS

Despite a vast diversity of size, organization, and
techniques among marine fishing enterprises in the
Indian Ocean region, it is possible to describe a
"typical" fishing operation. The modal fishing enter-
prise is a single family proprietorship in which fish-
ing is the principal occupation; it employs one or
more small vessels of indigenous design and idige-
nous materials, without mechanical power, In a large
proportion of these operations, labor other than the
owner's immediate family is required; as elsewhere,
labor is almost always compensated on a share-of-
catch or share-of-receipts formula rather than by
fixed wages. The bulk of the catch is marketed in
port  or on the beach! for cash, typically to a "mid-
dleman" who supplies working credit as well as mar-
keting services. Although there are not satisfactory
statistical data to test each of these generalizations,
the description above probably describes the opera-
tions encompassing most enterprises, most fisherinen,
most vessels, and the bulk of the landings in most of
the countries of the Indian Ocean.

Alternative patterns of activity to the modal one
are highly significant, however. True subsistence fish-
eries  for household consumption or barter only!
are evidently rather rare, and are usually carried on
as a side-occupation to agriculture or other principal
employment. Income-in-kind from fishing is, never-
theless, a substantial part of the income of most
fishing households in all except the largest scale pow-
ered operations. Pure subsistence fisheries seem to be
numerically important only in Madagascar, Mozam-
bique, and Indonesia, and on some of the ocean is-
lands, It is probably significant that these are coun-
tries with relatively underdeveloped coastal infra-
structures  transport, utilities, finance, etc.!; this
suggests that present subsistence activities would
rapidly be commercialized in response to infrastruc-
ture development.

The single owner or single family proprietorship
overwhelmingly predominates in the small scale un-
powered fisheries; it is still predominant but less
completely so in the middle-sized power boat fisher-
ies �0 to 30 meters!. Ownership by partnerships,
cooperatives, or corporations  private or state-owned!
is not rare in middle-sized fishing boat operations.
Corporate enterprise, mainly private, but not un-
commonly state-owned, is general in the large scale
distant water fisheries. It is noteworthy that the
whole spectrum of enterprise organization � single

proprietorships, partnerships, cooperatives, and cor-
porations � exists in almost every one of the region's
countries. They all also persist in the world's most
developed fishery economies  e.g., Japan, U.S.A.,
Norway! and in those showing the most rapid growth
 e.g., Thailand, South Korea!. The forms of organ-
ization in which the most rapid growth occurs var-
ies, however, from country to country. As noted
above, a large proportion of the increase in Indian
Ocean catch in recent years has been accounted for
by the distant water fisheries of Japan, Taiwan and
Korea; in each of these cases private or governinent
corporate enterprise  or joint ventures between
them! is involved. Joint ventures between foreign
cor'porations and domestic private capital or govern-
ment agencies play an important role in the region's
export-oriented fisheries, particularly those for
shrimp and prawns. This pattern prevails in the
medium and large scale crustacean fisheries of
Madagascar, Saudi Arabia, Kuwait, India, Pakistan,
Thailand and Indonesia, and may exist elsewhere in
the region.

In addition to vessel operations, a variety of shore-
based or fixed gears are used, including beach
seines, set nets, "Chinese" nets, and traps of various
kinds. The very substantial landings  in the order
of 100,000 tons annually! reported from Muscat and
Oman are said to be taken mostly with beach seines,
There is no information on the proportion of total
catches taken without vessels, but over the region
as a whole, they probably amount to no more than
15 percent.

The low proportion of powered vessels in the
larger countries suggests substantial opportunities
for increasing catches with relatively small additions
of power that would extend vessel range, permit
fishing during stormy seasons, allow more rapid
trips to port and hence greater fishing time, However,
since even a small outboard motor is often more
costly than the present indigenous vessel, and aggre-
gate resource availability may not grow proportion-
ally to fisherman mobility, equipment with power
may not always be a cost-effective method of increas-
ing fisherman productivity and income.

Figures on the number of fishermen may be com-
bined with those for number of vessels to give an
average crew size. Three to four persons per vessel
seem to be typical. All the national series show a re-
duction of crew size over time. Without more infor-
mation, it is not possible to explain this trend. How-
ever, this statistic agrees with the only indicator we



Allocation of Living Resources 115

have of per vessel productivity; declining catches per
vessel are indicated for five countries, constant  trend
not significant! catches in two, and increasing catches
in two. In some instances, therefore, there is a sugges-
tion of declining average vessel size and productivity
as the number of vessels increases, Sri Lanka, Pakis-
tan, Malaysia and Australia all have shown increases
in value of landings per vessel in excess of their
respective rates of general price inflation,

Catch and value of landings per fisherman are
further indicators of productivity. Both measures
show an increase in all the countries for which fig-
ures are available. These statistics, incidentally, are
the only ones that suggest a general increase in pro-
ductivity throughout the region; such an increase
should be expected because of the increase in use of
power, nylon nets, etc., but the character of the
statistical information makes the confirmation of

this generalization uncertain.
The middleman system is almost ubiquitous in

the small and medium scale fisheries throughout the
region. Although it differs in detail among sectors,
communities and countries, it is essentially the saine
as the middleman system that exists for agricultural
commodities in many low income countries. The
middleman advances credit against the catch  or
crop!; to recoup his outlay, he also takes over the
marketing function. The charges for credit, wholesal-
ing and insurance services  and often some trans-
port! are not segregated, and the cost of the whole
bundle of services can be implicitly measured only
in the difference between the fisherman's price and
the middleman's price at wholesale or retail. This
system exists and predominates only where �! the
liquidation value of the fisherinan's enterprise is
extremely low, so that his only collateral for working
credit is his prospective catch, and �! the market-
ing chain from producer to final purchaser is short
and simple, providing few opportunities for econo-
mies from specialization.

Middlemen are generally accused of being exploi-
tative, and most governments in the region are an-
tagonistic to them, often attempting to supplant the
middleman with producers' or marketing coopera-
tives, or with state enterprises. This attitude may be
in part an expression of the universal peasant animus
against cominercial activity in general reinforced by
an anti-capitalist ideology of either the "right" or
"left." In any case it is not clear how the presence or
degree of exploitation would be determined. There
is Iio evidence that the fisherman's share of the re-

tail price under a middleman system is lower than
under alternative arrangements such as marketing
cooperatives or state marketing boards. Retail prices
seem typically to be in the order of 1% to 3 times
landed prices in a variety of situations; the fisher-
man's share of the final value in the Indian Ocean

region is, if anything, greater than it is in the high
income countries like the United States. A variety of
other marketing systems exists in the Indian Ocean
countries, but there is no aggregate information on
the volume of fish products handled by each.

In the export oriented fisheries, port sales are
typically made directly to processors or cold storage
operators. The principal institutions involved in in-
ternational trade, even with third countries, are
Japanese trading companies.

OPPORTUNITIES AND ECONOMIC

STRATEGIES FOR FISHERY DEVELOPMENT

LEVELs oF EcoNoMIc DEvELoP14fENT

For the purposes of considering economic develop-
ment strategies, I have classified the Indian Ocean
countries according to an unconventional scheme in
which India is a "developed" country, Among the
coun. tries with extremely low levels of average prod-
uct or income, there is a vast range of levels of eco-
nomic development as indicated by such measures
as urbanization, interregional and international trade,
monetization of economic activities, and the avail-
ability of social overhead faciTities, including trans-
port and other utilities, banking, education and
research, arid public administration. In respect to
these features, some of the poorest countries in terms
of average productivity are rather highly developed,
Among the less-than-$100 GDP per capita group,
India, Sri Lanka, and Pakistan stand out as already
having national economies, in which a very substan-
tial proportion of economic activity is directed to-
ward organized markets that are nationwide or inter-
national.

All populated portions of each of these countries
are connected with one another and with the rest

of the world by modern transportation and commu-
nication systems; organized capital markets include
a nationwide system of banks, financial interrnedi-
aries, and trade in equities and credit instruments.
Although these markets may not penetrate deeply
mto the population, they extend to every section of
the country and every sector of the economy. Similar
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generalizations can be made about the number of
literate persons and the number and quality of mod-
ern skills which are available both in the economy
as a whole and in public service. The presence or ab-
sence of these features of economic development
will be critical in a country's choice of development
strategies for its economy and for its fisheries in
particular. From this standpoint, the countries of
the Indian Ocean, or participating in its fisheries,
can usefully be divided into three groups:

High-Income Developed Countries

These countries have a completed modern infra-
structure serving every region and every sector, and
in addition, the bulk of the labor force is employed
in modern economic organizations  capitalistic or
state enterprises! at high levels of productivity. The
lower boundary of this group in terms of GDP per
capita is in the $500 to $1000 range. In the Indian
Ocean region, only Israel, Kuwait, and Australia
clearly fall in this group; South Africa and Singapore
are marginal cases. Among the high-income devel-
oped nations outside the region which play a major
role in the fisheries of the Indian Ocean, Japan is
the outstanding instance,

Loiv-Income Developed Countries

These countries have a completed modern infra-
structure in the sense previously described but a
large part of their populations and potential labor
force live outside the modern economy, and are
employed  if at all! in low-productivity occupations
of a traditional nature, mostiy in peasant agriculture.
A critical economic characteristic of these countries

is their reservoir of low-wage labor available to in-
dustry, In terms of per capita GDP, the low-income
developed countries occupy a range from levels so
low that their quantification is barely meaningful
 less than $75! to at least $500 and perhaps more.
In the Indian Ocean region, instances are Iran, Paki-
stan, India, Sri Lanka, Thailand, and Malaysia. Tai-
wan and South Korea outside the region, which are
nevertheless participating prominently in the Indian
Ocean longline tuna fisheries, are clearly members
of the group.

Undeveloped Countries

These countries have only a fragmentary infra-
structure and lack integrated national economies;
most economic activity is directed at subsistence or

at trade or barter within a circumscribed locaiity.
The labor force is predominantly engaged in peasant
or subsistence agriculture, livestock husbandry, hunt-
ing, fishing, and gathering, Most countries in this
group have a Gross Domestic Product per capita of
less than $100, but in a few instances an enclave of
export-oriented production  e.g., petroleum in Tru-
cial Oman! gives an otherwise undeveloped country
a relatively high average-income figure. Most of the
Indian Ocean countries, other than those mentioned
in. connection with the other two categories, are
probably in the undeveloped group; the most popu-
lous of them is Indonesia.

STRUGTURE oF THE FisHERiEs INDUsTRiEs

There is a tendency to focus upon "fishing," i.e.,
the capture and landing of aquatic organisms, as the
central element of fisheries industries; but in a de-
veloped market economy these activities normally
account for no more than 10 to 25 percent of the
value of the final fisheries product." The fisheries
industries or fisheries economy must be seen to
include the system of processing and distribution;
the production of boats, gear, fuel, and supplies,
utilities; repair, port, and business services; and the
government agencies responsible for regulation, man-
agement, and developinent of all other sections of
the complex.

The contribution of an existing or new fishery to
the economy of a nation is not a simple function of
the value of the fish at some one point in the pro-
duction process, but is related more closely to the
value added by the fishery, most broadly defined.
Hence, it is possible for a port to record substantial
fish landings and substantial exports of raw or proc-
essed fish, which, however, make only a small con-
tribution to the local economy: if boats, gear, equip-
ment, fuel, and supplies, financial, insurance, and
marketing services; and the more skilled categories
of labor, are supplied from the outside. There are
numerous historical and present examples of this
kind of operation, and they may differ little in their
local impact from the operation of foreign-based dis-
tant-water fieets.

"The definition of a "final fisheries product" is of course
arbitrary. The reference herc is to the last sale in which the
fish product is recognizable as such and is separately priced:
this would include fresh or processed fish sold at retail or to
hotels and restaurants, and fish meal or manure sold to
farmers or io manufacturers but not thc seafood dinner, or
the livestock, crops, or paint produced with the aid of a
fisheries product.
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Comparative Advantage in Fisheries

One of the most critical parameters of a country' s
economic prospects in the fisheries is its access to
resource stocks. Access encompasses both the prox-
imity of the stocks to potential landing places, and
the effective political control over exploitation of
the resource, Proximity is an advantage in econoiniz-
ing on fuel, on vessel and crew time, and on ice and
refrigeration or processing facilities on board. In
the absence of ports, shore facilities, and infrastruc-
ture support, it is, however, of little advantage to any
but the smallest-scale fisheries.

Control over resource use, either recognized in
international law or de facto and unilateral, permits
a country to reserve the resource for exploitation by
its own nationals, or by those licensed by it in ex-
change for some kind of tribute or rent. It may also
permit the country to limit fishing effort ta a biolagi-
caHy or economically defined optimum, and thereby
to insure the fishery's profitability.

Proximity to and/or control over a resource stock
is often the only source of advantage which an "un-
developed" country has with which ta benefit from
exploitation of that stock. The degree to which such
a country can profit from easy or exclusive access,
even to abundant stocks of internationally marketable
species is, however, limited by the difficulty of re-
cruiting managerial talent and a committed labor
force, by the lack of infrastructure support and the
scarcity of capital. There will be few genuine op-
portunities for the undeveloped countries to develop
their "own" export or domestic market-oriented oif-
shore fisheries, with or without external technical aid
and capital grants or subsidies; I have not seen a
convincing instance in the Indian Ocean region
where such a project has a promise of long-terra
profitability. The development strategies for the
least-developed countries, based upon exploitation of
new stocks, seem to be concentrated into two cate-
gories:

 a! Enhancement of productivity in subsistence
or small-scale commercial fisheries. Measures af this

type include motorization. of canoes or other small
traditional craft, popularization of previously unused
species, and introduction of new net inaterials or
designs into traditional fisheries. These measures
may be highly cost-effective from the standpoint of
increasing the material welfare of the fishermen and
of consumers in their immediate vicinity, but they
are unlikely to stimulate or be part of sustained eco-
nomic development, unless they are tied to a larger

regional economy by transportation and marketing
arrangements.

 b! Development of enclaves of modern commer-
cial fishing, using foreign capital, technology, and
markets, Whether these enclaves are established as

joint ventures between national and foreign interests,
or as pure concessions to foreign firms, the undevel-
oped country may have little to contribute to the
enterprise other than a piece of land for a base,
and/or the use of its territorial waters. The benefit it
obtains will be roughly proportional to its contribu-
tion. The benefit may take the form of rents or
taxes, the employment and training of some local
people, or the construction of dock and other facili-
ties which may have other uses. Again, however, the
contribution of such enterprises to the country's sus-
tained development depends upon their linkages to
the rest of its economy.

Low-income Developed Countries

In a ranking af industries according to their de-
mands on the sophistication of the surrounding
economy, the fisheries in general do not stand very
high. Though fishing alone accounts for only a minor
fraction of the value added in fisheries products, fish-
ing, together with boatbuilding and fish-processing,
tends to account for 45 to 75 percent of the total.
Each of these activities m turn tends to have a high
labor content �0 to 80 percent of value added!, a
substantial portion of which may be unskilled or
semi-skilled.

The biggest long-run component of comparative
advantage in the fisheries is low labor cost, provided
that the economy is organized to utilize its cheap
labor. The proviso is important; low wage rates are
not necessarily the satne thing as low labor costs.
"Cheap" labor is often unskilled, undisciplined, and
careless, and there are levels of commitment and
acculturation below which it is not an economic ad-

vantage. The ability to use such labor profitably
implies also a minimum number of entrepreneurs,
technicians, and/or civil servants who are aware
what needed capital goods, supplies, technology, and
scientific knowledge are available elsewhere and
who are able to adapt and use these imports to local
circumstances.

The significant implication of the foregoing is that
in the long run, given equal access ta resources and
markets, a significant advantage in fisheries develop-
ment rests with low-income developed countries as
defined in this paper. This advantage shows up



118 Allocation of Living Resostrces

clearly in the distant-water fisheries, and helps ac-
count for Japan's spectacular expansion there iintil
the ruid-1950's, and for the present surge of coun-
tries like Taiwan, South Korea, and Thailand into
this field.

Principal handicaps of low-income developed
countries in fisheries development relative ta their
high-income counterparts are in  I! planning and
general business manageinent; �! repair and main-
tenance; �! physical waste, spoilage, and quality
control; and �! export marketing. Each of these
shortcomings reflects the generally low standards
of skill, efficiency, and reliability of the surround-
ing economy. These shortcomings cannot be over-
come with services imported for a limited term and
then dispensed with  like the services of a research
biologist in a resource survey, or of a naval architect
engaged to design a new vessel!; they are matters
of day-ta-day management of the enterprise. More-
over, unlike some local handicaps, the lack of these
personnel qualities cannot be compensated for simply
by taking on more cheap, unskilled labor. In short,
despite the advantages of the low-income developed
countries in cheap labor and a developed infrastruc-
ture, their fisheries still require critical inputs from
higher income countries; these needs are inost com-
pelling in the export-oriented fisheries, where cost
competition, quality control, and international mar-
keting channels are particularly important.

The low-income developed country has a wider
range of options in institutional arrangements and
development strategies than does the undeveloped
country. It is also more likely to benefit from any one
of these arrangements than the latter country, be-
cause of the more extensive linkages of the fishery
enterprise with the rest af the domestic economy.
Low-income developed countries may choose to en-
courage direct foreign investment or international
joint ventures, or to establish fishing and processing
facilities on a wholly domestically owned basis by
local private enterprise, by cooperatives, or by gov-
ernment. Higher skills, including management, can
be obtained on a contract basis or as international

assistance; marketing abroad may be dane on com-
inission or through foreign trading companies; and
foreign capital may be brought in as credit rather
than as equity.

Many of the governments in the Indian Ocean
region would prefer to promote entirely national
enterprise, either out of a desire for economic au-
tonomy or as part of a socialist philosophy. Even in

the more developed of the law-income countries,
however, the international joint venture is usually
the most promising mechanism for developing a new
fishery. This is particularly the case with an export
fishery. Total independence from overseas capital
and management can be obtained only at a high
price: technical personnel on short contracts are
usually more expensive and less committed than
those with a career connection with, for instance, the
Japanese partner in a joint venture, Marketing on
commission implies a substantial earnings lass, and
the integration of processing and overseas marketing
is a great stimulus to quality iinprovement. Finally,
the foreign source of equity capital may expect a
higher rate of return than coinmercial lenders would
ask on hard loans, but this rate will often be lower
than the domestic opportunity cost of capital. Above
all, venture capital is available for riskier enterprises
than is foreign credit, and shares in the risks asso-
ciated with the fisheries; and equity capital will be
more abundant and cheaper where its owners have a
substantial voice in management.

Joint ventures in fisheries oriented to local mar-

kets, however, are not generally as appealing to in-
ternational companies as are those oriented toward
exports ta high-income countries. In former cases,
markets are unfamiliar to the overseas company and
are in many cases totally undeveloped. Profit possi-
bilities are surrounded by greater uncertainties on
every side, nat least in the sphere of politics and
policy: for instance, the monetary and trade authori-
ties are less likely to give prompt authorization to
critical foreign exchange. Yet, manageruent, repair,
and maintenance together with quality control re-
main matters of great handicap in locally oriented
conunercial fisheries of the low-income countries as

well as in their international trade.

A universaHy conspicuous shortcoming in the
fisheries development efforts of the Indian Ocean
countries is in the fields of economic analysis, plan-
ning, and business management. There, shortcomings
are general, from the national planning level to the
level of enterprise operation. In many cases the
responsible officials and managers have a disturbing
lack of awareness of even the notions of productive
efficiency, cost effectiveness, or opportunity cost,
particularly with respect to capital. Alruost all insti-
tutions and  gavernment! enterprises in fisheries
development are under the direction either of scien-
tists or af civil service generalists; I was generally
impressed by the ability in their specialities and by
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the dedication of those I met, but training, back-
ground, or inchnation for business management do
not seem to be common.

ln several of the Indian Ocean countries, the over-
valuation of the national currency, associated with
a chronic foreign-payments disequilibrium, and with
centralization of control over foreign transactions,
constitutes a massive set of obstacles to development.
Another commonplace difficulty is the multifunc-
tional government Fisheries Corporation, directed
by managers with the job security of civil servants,
without explicit standards of performance, and with
accounts from its various functions hopelessly in-
termingled sa that the profit or loss of various ac-
tivities cannot be distinguished. It is not surprising
that few of these corporations show even an operat-
ing surplus, much less the amortization of, or a
return to, the capital entrusted to them.

Development planning should, but seldom does,
take into account the mutual impact of investment
in fisheries and economic processes in the rest of
the community. For instance, it is only by ignoring
the value of the surrounding land, the costs of con-
gestion to the community as a whole, the additional
loads that will be imposed upon utility systems, etc.,
that expansion of Sassoon Dock in Bombay or of
the Karachi Fish Harbor could be contemplated. On
the other hand, planners should have anticipated the
positive development spillovers from the growth of
fishery activity in Cochin Harbor, These external
benefits, if captured in land values or taxes by a
development authority, might have financed both the
harbor itself and construction of shore facilities that

could have alleviated congestion before it occurred.
The strategies of several countries toward mar-

keting and credit for the small-scale commercial
fisheries refiect policies and implicit theories of mar-
ket structure � specificaIly of the roles of middlemen,
cooperatives, and state marketing organizations�
that are unsupported by serious economic analysis.
On the surface at least, they are unsupported by
experience. It is dH5cult to find any instance in
the region where cooperatives or state marketing
organizations have improved on the economic per-
formance of existing middlemen from the pomt
of view of fishermen or consumers; yet they have
usually required injections of scarce outside capital
and administrative talent.

There is a likelihood that the vast majority of
government-sponsored cooperatives and government
fisheries enterprises, including the majority of those

assisted by international organizations and bilateral
aid agencies, are unsuccessful by any standard. It
would be useful to survey the more successful in-
stances and ta learn what it is which distinguishes
them from the unsuccessful. I know of no govern-
rnent or granting agency which has any plan for
systematically making such evaluations.

In the various government training programs,
either for government official or for operatives, I
encountered only one instance where any business or
economic training is part of the curriculum; this is
the Indian Government's Central Institute of Fish-

eries Education at Bombay. In contrast, at the same
government's Central Institute of Fisheries Opera-
tives, which trains skippers, engineers, and radiomen
for certification under India's licensing laws, training
requires about five years, and is roughly equivalent
to a university degree. Yet students in this program
receive no instruction at all in accounting, finance,
business law, production management, or marketing.

At the operating level, it is common to see ex-

pensive processing or freezing equipment operated at
a fraction of capacity despite unfulfilled demand for
its services and despite an operating deficit in the
enterprise, because it is operated only one shift per
day. Labor-consuming methods of materials-handling
are used according to local custom even where they
are also wasteful of capital; for example the doors
on plate freezers are typically open for 20 to 30
minutes on each load for the lack of an inexpensive
trolley or modular loading device. Fisbboxes, hand-
trucks, and winches, however cheap, are unseen at
most fish harbors, including those where congestion
clearly results in spoilage arid other increased costs.
At one overloaded metropolitan fish dack, effective
capacity could be increased 50 ta 100 percent simply
by establishing one-way traffi lanes and keeping
those who are nat actually working aut of the loading
area.

NATIONAL AND INTERNATIONAL

RESOURCE MANAGEMENT

THE PROBLEM OF FREE AccEss: SINGLE-JVRrsDIc-

TION MANAGEMENT

In recent years, as economists have become con-
cerned with problems of the fisheries, it has become
a truism that freedom of access to a fish stock leads

ta excessive inputs of labor and capital devoted to
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exploiting that stock. In extreme cases of large, long-
lived species  e.g., whales! or of stocks that become
exceptionally concentrated during some phase of
their life cycle  e.g., diadromous species!, excessive
entry may lead to an impairment of the long-run
productive capacity of the stack or even to its extir-
pation. These situations have long been recognized,
and it is in response to them that earIy programs of
conservation management developed.

More frequently, it is believed, there is na serious
lang-rua danger to resource productive power, but
fishiag effort tends to exceed the level at which the
average catch over time  measured either in physical
ar ia vaIue terms! is maximized. These instances too
have frequently led to management mechanisms,
doinestic and international, to control fishing effort,
usually toward some physically de6ned performance
goal.

At the other extreme it may not be technically fea-
sible to attain, let alone exceed, the "maximum sus-
tainable yield"; yet  as in each of the previous cases!
a large part of the fishing effort will cost more than
the value of its contribution to the catch. In almost
every "mature" fishery  i.e., oae in which labor and
capital commitment has become stabilized through
market forces, or in which they have been stabilized
by regulation!, it is possible to show that nearly the
same landings  if not greater landings! could be
sustained at a substantially lower cost,

It should be pointed out that economic  if not bio-
logical! "overfishing" is aow seen as an inevitable,
aot merely an incidental, consequence of an open-
entry regime. This may not be regarded as a serious
problem in low-iacome countries with regard to their
smaIl-scale coastal fisheries, because these operations
may be technically capable of making only a small
impact oa the potential productivity of the resource.
Moreover, the capital requirements of these fisheries
are Iaw and the labor committed to them may not
have significant alternatives, particularly where fish-
ing is a seasonaI side-occupation. Therefore, the dis-
sipation of potential profits may not be a significant
issue.

In cases where the conditions described here pre-
vail  e.g., in Indonesia, where the number of coastal
fishermen has increased far more rapidly than the
increase in landings!, there is at Ieast one real pol-
icy question associated with the issue of overcom-
mitment: it is crucial to know whether the present
limit upon the catch level is imposed by the vessels
and gear utilized, or by the potential productivity of
the stocks. More specifically, will motorizatio result
in sufficiently increased aggregate landings to justify

its costs, through extension of fishing grounds or
through ability ta operate in bad weather, or will it
result mainly in the consumption of capital and fuel
in an iateasified rivalry over substantially the same
catch potential? In the latter instance, knowledge of
resource stock and its dynamics is important in
avoiding useless outlays; they may indicate that the
best immediate policy toward these fisheries is ta
leave them alone aad, if passible, to discourage
vessel and gear iinproveinent.

Where the policy objective is the development
of a profitable commercial fishery, either for export
or for domestic markets, the problem of deter-
rnining and implementing the optimum level of in-
vestmeat and fishing effort is extremely important
aad extreniely thorny. Economic optimization may
be an elusive notion even in principle because deci-
sion makers may not know, or may disagree upon,
what is to be optimized.

In countries with an overvalued exchange rate
there is likely to be a high priority placed upon earn-
mg foreign exchange, and an attempt ta interpret the
notion of profitability or to bias management deci-
sions  by means of export subsidies, etc.! to re-
Bect this priority. The interrelations of fishing, proc-
essing, and other industries, among fish stacks as
biological entities aad among fisheries, lead to fur-
ther ambiguities. In very few instances can the "rent
maximization" implied as a policy goal ia equilibrium
economic models be made directly inta an opera-
tional standard of performance.

Anather intractable difficulty is the uncertainty
attached to estimates of potential productivity cau-
pled with the great fluctuations in catches and in
effort-yield relationships induced by natural factors
over time. For some kinds of stacks, even where they
are subject to relatively constant fishing pressure, it
takes five or ten years to establish with statistical
confidence a central tendency in catches, or even
the existence of a trend This is an exceedingly long
time in the context of economic decisions made

under conditions af great uncertainty. Where trends
are swamped in the short run by annual Quctuatiaas,
and where each fiuctuation can be explained by
natural factors, it is little wander that, even in the
mature fisheries, fishing and processing enterprises
with time horizons of maybe three or four years
resist sophisticated management schemes. Nor is it
surprising that fishery interests resist gear-reduction
schemes that are presently painful and promise a
payoff only after several years.

I fear that there will be very few iinportaat cases
in marine fisheries where the economically optimum
level of investment and sustained effort can be de-
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termiued except by fishing and, moreover, few in-
stances where the optimum can be ascertained with-
out having been exceeded for several years. This
may be of little motnent where gear and crews are
adaptable and mobile, and where new stocks of sub-
stantially similar productivity remain to be discovered
and exploited, Here license limitation may be feasible
after the data have demonstrated overfishing, and
the excess capacity may be pushed out into new
fields. Something like the foregoing has marked the
history of some fisheries in Japan and the USSR.
But �! very few of the fishing operations contem-
plated by the low-income countries will be sufficiently
adaptable to be part of such a strategy; men and
gear tnay be as difficult to dislodge from specific
fisheries as in the high-income countries; the per-
sistence of labor surplus conditions wiB probably
make exit all the more sticky; �! shore facilities,
which usually employ at least as much labor, involve
as much investinent, and contribute as much income
to the local economy as fishing itself, are even less
mobile and, under conditions of free entry and
imperfect port markets, are subject to the same tend-
ency to overiavestment as are boats and fishermen
and �! a strategy of "deplete and move on" cannot
be pursued successfully by several countries at the
same time on increasingly crowded seas.

One possible response to the likelihood of overin-
vestment is to proceed slowly in fisheries develop-
ment. After some "safe" baseline had been estab-
lished by the management agency, the capital com-
mitted to any particular fishery and to its processing
would be allowed to increase at no more than  say!
five percent per year. In this case, even if ten years
were required to establish definitively that the opti-
mum capacity had been exceeded, it would have been
exceeded only by 63 percent, in contrast to a level
tnany times the optimum which is not unknown in
the mature fisheries. In years of peak resource
abundance, vessels and buyers normally outside this
fishery could be licensed to participate. There is no
need to review here the alternative mechanisms for

limiting elTort in a particular fishery; several refer-
ences"  Scott, 1962; Crutchfield, 1966; GuHand,
1971! adequately list the alternatives. It should be
re-emphasized that aggregate catch quotas and lim-

"See Scott, Anthony D., "The Economics of Regulating
Fisheries," Economic Kliecrs of Fishery Regulation, FAO
Fisheries Reports Xo. 5, 1962; Crutchtield, James A�"A
Rote on Economic Asperts of Fishery Management," FAO
Fisheries Circular No. 27  restricted!, Rome, 1966; and
Gufiand, J, A., Management, Indian Ocean Prograuune,
lOFC/DEV/71/4, FAO 11OFSDP  q.v.!, Rome, 1971,

itations on the time, place or mariner of fishing may
be efTective in preserving an endangered stock or in
maintaining long-term average physical yields, but
they cannot by themselves prevent wasteful over-
commitrnent of capital and labor in the fisheries.
Indeed, the creation of excess real costs" is the
central principle by which each of these management
devices limits the catch. Of the various management
techniques only taxation, direct limitation of effort
by licensing of the optimum capacity, enterprise catch
quotas  allowing each enterprise to take its share
in the manner it wishes!, or single enterprise control
 ownership or concession!, can prevent waste of
capital, labor, and materials in the fisheries.

There are wholly national fisheries in the Indian
Ocean region in which the economically or physically
optimum level of fishing activity or of processing
capacity may already have been exceeded. Yet, to
my knowledge, none of the countries of the region
now has the machinery to determine and enforce a
limit on the amount af effort committed to specific
fisheries, Moreover, there is at least one important
international fishery in which fishing effort has
clearly exceeded the optimum. No international man-
agement machinery of any kind has yet been estab-
lished within the region, but special committees to
consider the longIine tuna fisheries have been estab-
lished by the Indian Ocean Fisheries Commission
and by the Indo-Pacific Fisheries Council.

Management policies for fisheries entirely within
one nation are inseparable from the broader ques-
tions of national fisheries administration and develop-
ment. The appropriate management techniques will
vary according to the kind of resources and the struc-
ture of the industry in question, but proper imple-
mentation of any of them requires a knowledge of
the fishery stock and its dynamics, and the regular
collection of information on landings and on eco-
nomic conditions. International organizations and
bilateral aid programs on a country basis may assist
in building up the institutions of fisheries administra-
tion, statistical services, and resource analysis, but
establishment of the scope and manner of regulation
is a national problem refiecting national assessments
of development priorities.  For instance, the effective

~ Real costs here are those that consume real resources�
capital and labor � as opposed to pecuniary costs, which
may be real or may be only money transfers. A tax which
raises the cost of fishing by a given amount will be as ef-
fective in discouraging excessive effort as will a quota or
seasonal restriction which requires a shnilar increase in the
amount of capital and/or labor necessary for the satne
catch. Only the latter, however, imposes a real resource
cost upon the national economy.
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fishing pressure on a particular stock might be lim-
ited to a specified level either by the sale of a con-
cession to a single, highly capitalized enterprise, or
by restriction of fishing rights to boats of a very smaH
maximum size. The first alternative would probably
be more profitable and might yield the government
substantial revenue; the second might create more
employinent!. However, requests for grants or cred-
its for specific fisheries operations should include-
and granting or lending agencies ought to demand-
an assessment of the dangers of excessive effort in
the particular fishery, and specificatioa of the meas-
ures to be taken to meet this danger. In some in-
stances, grants or loans should not be made without
a commitmeat on the part of the recipient nation
to linut further entry into the fishery in order to
protect the pro6tability of the investment in question,

Two investment principles should be especially
emphasized: one regarding commercial profitability,
the other in respect to economic development policy:

�! Where access to a fishery is unlimited, the
economic life of capital committed to it � the period
over which the investment must be amortized � is

greatly shortened. In some cases it will be in order
for granting or lending agencies to calculate de-
preciation over a period as short as three to five
years in evaluating project profit expectations.

�! Some 6sheries ventures will have good com-
mercial profit expectations, considered by themselves,
but wiU waste capital and contribute nothing to eco-
nornic development because they are additions of
capacity devoted ta an already fully exploited re-
source, GeneraHy speaking, grants or loans whose
objective is econoinic development should be con-
fined to projects that will not result in, or contribute
to, excess capacity,

INTERNATIONAL FISHERIES MANAGEMENT

The foregoing treatment has mainly concerned
fisheries under a single jurisdiction; international
fisheries present further management complications.
The critical distinction is not between fisheries in

territorial waters and those on the high seas. One
stock may extend to, or in its migrations run a gaunt-
let of, the territorial waters of two or mare countries.
On the other hand, many resource stocks may tech-
nically extend to, or be confined to, international
waters, but may be exploitable economicaffy only
from bases in the coastal nation. Distant-water opera-
tions are ceteris paribus more costly than shore-based
operations, and only a substantial advantage in labor
or other costs will make them competitive. More-
over, even where a distant-water fieet pioneers the
exploitatioa of a stock, the entry of -the coastal na-

tion into the fishery may depress yield/effort ratios
sufficiently to make the operation unprofitable for
the distant-water Beet.

Another aspect of this distinction is that what is
relevant to a country's ability to manage a fishery
is not the status of its territorial limits in international

law, but its ability to enforce its claims, a very dif-
ferent matter. For instance, the disputed territorial
or jurisdictional clauns of Peru, the Republic of
Korea and Iceland, have been backed with sufficient
enforcement power to require rivals at least to ne-
gotiate over the claims. On the other hand, the un-
recognized territorial claims of Indonesia, aad even
the wholly undisputed territorial waters of Burma or
the Khmer Republic, are de facto international waters
because of these nations' lack of surveillance capac-
ity. As with regulation of its domestic fishery, each
nation must decide whether the incremental return

to investment in patrol boats, aircraft, and surveil-
lance personnel justifies their costs. In practice, of
course, this decision is likely to be made partly on
grounds of military, customs, and immigration policy
aad of national prestige, as well as those of benefit
to the 6sheries.'4

The exploitation of fish stocks in international wa-
ters is subject to the same tendency toward excessive
fishing effort as are open-access fisheries under a
single jurisdiction. Management of international
stocks, however, is far more difficult because it pre-
supposes agreeinent among sovereign states that
have different objectives, different price and cost situ-
ations, and different institutions in their own fisheries.
Agreement on international management measures
in a particular fishery requires an iinphcit agree-
ment on the allocation of benefits from that fishery
among its participants. Even where it is conceded
on aH sides that additional fishing effort will not
result in a substantial increase in landings, or may
indeed decrease theta, it will often be dif5cult to
persuade a party whose share of the fishery is in-
creasing rapidly that it will gaia more by limitation
of effort than by the existiag uncontroffed regime.

Two important fisheries of the Indian Ocean re-
gion have been identified by the Indian Ocean Fish-
eries Commission as presenting immediate manage-
ment problems, and evidence presented to the
Commission has established a strong case that total

"These considerations may have other profound effects
on fisheries policy. In ai least one Indian Ocean country, it is
widely believed that the government is reluctant to grant
foreisnwxcbange authorizations for marine engines, radios,
or even compasses, in the aaticipatioa  not unreasonable ia
the light of that country's extremely resirictive trade and ex-
change poiicy! that fishing boats so equipped would corn-
rnonly be used for smuggling.
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fishing effort in each of these cases is already ex-
cessive.

The most serious international management prob-
lems are the tuna longline operations on the open
sea, and the instances where the nearby-based fish-
eries of two or more countries interact. There are
reasons to believe that the first problem is aot sus-
ceptibIe in the immediate future to any stable inter-
national management regime. The open-sea tuna
stocks of the Indian Ocean are now exploited pri-
marily by Japan and increasingly by Taiwan aad
the Republic of Korea. Increasing fishing effort by
the latter two countries, and the beginnings of entry
by several others, have probably pushed catches
somewhere near the long-term average maximum
level, and yield/effort ratios have fallen radically.
Japan, with very rapidly increasing Iabor costs, is
being priced out of this fishery despite rising world
tuna prices, and urgently desires limitation of efFort
to maintain any profitability for herself. Taiwan and
South Korea, however, with substantially lower labor
costs than Japan, may still gain ia the short run
 which is the ruling time frame! largely at the ex-
pense of Japan, by increasiag their own efFort; they
are unlikely to accept any limitation which freezes
effort or catches along national lines oa present or
historical ratios.

In the longer run, if countries in the Indian Ocean
which have potential coinpetitive advantages both
in Iabor costs and in proximity enter the fishery, it
will be in the interest of countries like Taiwan and

Korea to limit catches or  preferably! catch capac-
ity. For both of these countries, as for Japan today,
almost aay allocation scheme will be better than
none. Potential entrants, however, will see themselves
as better ofF now with no regulatioa at all than with
any aHocatioa of catch or effort based upon the
status qtto. At present and for the foreseeable future,
the low-income countries of the region have no rea-
son to participate in any management agreemeat for
these stocks. And no agreement will be stable so
long as any potential entrant stands outside it.
Ironically, an effective management regime which
included the Iow-income countries of the regioa and
which preserved a highly profitable fishery for its
participants would be especially unstable: the limi-
tation of effort would guarantee yield/efl'ort ratios
high enough to attract even higher-cost Qeets than
aow participate ia the fishery." The wiffiagness of

Any management system that is not universal, or that
leaves an undistributed portion of an overall quota for new
entrants, invites the use of fisheries operating under "fhgs of
convenience." or the granting of concessions by non-member
or non-quOta countries.

some low-income countries to subsidize this fishery
for foreign exchange, aad of some rich countries to
subsidize it for "social" reasons, will aggravate the
situation.

There is a host of management systems that might
be set up, including innovative ones like transferable
quotas, to reduce instability and improve resource
allocatioa, if a universally acceptable initial aHoca-
tion were possible. But for aH the foregoing reasons,
the probability is that the high-seas tuna stocks of
the Indian Ocean will continue to be overfished, with
even suboptional benefits being captured only by
the most recent, lower-than-average cost, entrants.

With respect to other international resources likely
to be exploited  and consequently overfished! by
more than one nation, a number of potential situa-
tions exists in which there are economic grounds for
international cooperation in management. Where
the cost levels and structures of two or more na-

tional fisheries are similar, as has been the case
with the United States aad Canada, and may be the
case ia India and Pakistan; India Bangladesh, India
and Sri Lanka, Thailand, Malaysia, aad Singapore;
Kenya aad Tanzania; and  perhaps! Iran, Iraq, Ku-
wait and Saudi Arabia; there are several options for
international inanagemeat regimes,

The initial allocation of quotas or exclusive man-
agement zones may require hard bargaining, but in
each of these cases, in contrast to that of tuna long-
line fisheries, it is ia the interest of each of the par-
ties to come to some agreeiaent. In the extreme case
of two neighboring countries with similar costs and
institutions and with good mutual reIations, their
fisheries might be managed as a single entity, as are
the Pacific halibut fisheries of the United States and

Canada. In. soiae cases, the economic aad diplomatic
relations among neighboring countries are bad
enough so that direct bilateral negotiations are un-
likely to be productive.

In these situations, the Indian Ocean Fisheries
Commission, or new subregional bodies might be a
useful vehicle in which to bargain over management
arrangements and with which to implement them.
It should be pointed out, however, that there now
seems to be no urgent concern with these regional
inanagement problems, except regarding the shruap
of the Persian Gulf.

The shrimp fisheries of the Persian Gulf present
a lesser order of difficulties than do the deep-sea
tunas. There is evidence that stocks are already over-
exploited and that a further increase in total capac-
ity is not warranted. But these stocks exist within
an almost wholly enclosed body of water; the prob-
able participants in the fishery are known with a
reasonable degree of confidence, and are confined to
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the countries bordering the Gulf; and most of the
shrimp stocks occur within territorial waters. The
countries involved have moreover made considerable

progress in dividing the potential mineral resources
of the Gulf. The prospects far agreement on a man-
agement regime for these fisheries seem reasonably
good, and the time may be ripe for a conference of
the Gulf countries with the objective of arriving at
a draft management Convention on shrimp, and per-
haps on other marine resources af the Gulf.

Further development of the fisheries of the Indian
Ocean will almost certainly bring new issues of in-
ternational rivalry and over-commitment of fishing
effort. Potential problem areas are both dernersal and
pelagic stocks of the Straits of Mozambique and the
Coast of Oman; the upper Arabian Sea; the South
India-Sri Lanka area; the Gulf of Aden; the Bay
of Bengal; and the sea south of Indonesia. Proposals

MacKENZIE. Bill MacKenzie, from the Interna-
tional Atlantic Salmon Foundation of Canada. I

would like to address two questions to Mr. Sullivan.
First, prior to the June ICNAF meeting, the

United States had been pressing for the manageinent
of anadromous fish by the state in whose waters they
spawn. I wonder whether the recent ICNAF agree-
ment, specifically that portion referring to Atlantic
salmon, should be taken as an indication that the
United States has lost some of its interest in con-

tinuing to press for special anadroinous fish manage-
ment principles at the 1973 conference.

My second questio~ is, since we are discussing the
needs of developing countries, would you explain
how the recent ICNAF regulations provide any bene-
fits at aH to new entrants such as developing coun-
tries, particularly in view of the fact that only ten
percent is allocated to new entrants.

It seems ta me that the only benefit that such regu-
lations provide to developing countries is an example
of one regional organization having successfully pre-
served the vested interests of its present members.

SULLIVAN: The United States position on anad-
romous fisheries is not changed at all. One of the

for further resource assessment or for development
projects in these areas should take into account these
management issues; funding of such operations might
be conditioned upon the contending nations' taking
steps toward resolving these issues.

One kind of development that would reduce con-
flict of interest, and conflicts in action, between the
low-income Indian Ocean countries, and high-income
countries "invading" the region's fisheries is cornmer-
cial cooperation through joint ventures, As was
pointed out earlier, enterprise that combines high-
level skills, technology, and marketing channels from
the high-income countries, with locational advan-
tages, labor aud shore services from the Indian
Ocean countries, will in the long run tend to have
significant competitive advantages over enterprises
drawing their productive inputs entirely from either
kind of nation.

Wedaesdny morning, June 28

national quota regulations that I referred to was on
Atlantic salmon, and it did permit a high seas fishery
by two nations. The United States voted for it.

But the United States voted for it not because it

has changed its position of opposition to high seas
fisheries for anadromous fisheries, but because it was
the only way in which that goal could be reached in
the long term. For those two countries did agree that
after a four-year period in which quotas are allocated
they would cease their high-seas fishery for the At-
lantic salmon.

I think that the ICNAF experience with quota al-
locations does give some promise for the developing
countries. They do not have to, in other circum-
stances, folIow the exact ICNAF formula. In fact,
ICNAF does not follow it precisely. Professor Kasa-
hara and I indicated that it followed the 40~/10-10

formula as the basis for the allocations in each case

except the salmon one, which was a special case.
But they did not follow it precisely. If you take the
quotas listed in the pile of documents that came out
of the ICNAF meeting and take the numbers listed
and work them back, they do not come to precisely
40-40/10-10 in each case. For each case is a little
different, and ICNAF found that you must work



from your formula and then adjust it when necessary
to take into account special factors that do not fit the
formula precisely.

So in some cases the new entrant factor, for ex-
ample, was more than ten percent; in the South At-
lantic you might work your formula so that the new
entrant factor is 20 percent, or even 50 percent, to
start with.

I think that it is possible ta use the experience of
INCAF, but adapting it to the peculiarities of other
areas of the world and the needs of the countries in

other areas of the world, where the needs quite
clearly would be different fram the needs of the 15
nations who participated in the ICNAP meeting.

ROYCE. William Royce of the National Marine
Fisheries Service of the United States.

I would like to comment on a matter which was re-
ferred ta in passing by Dr, Tussing, but which in
my view has not had the examination that it deserves.

This is the matter of the rather widespread sub-
sidization of distant-water fishing fieets.

Now, most of the fishermen, or a large proportion
of the fishermen of the world have some kind of
subsidy, and I think no one really quarrels with the
social need for subsidizing the artisanal fishermen
who, along the coasts of many countries, are among
the world's poorest people.

But I believe quite different issues are raised by
the extensive practice of subsidizing distant-water
fishing fleets by developed nations, and I would like
to call this especially to the attention of the people
from the lesser developed countries who are con-
cerned about the fisheries off their coasts.

McLOUGHLIN: My name is McLoughlin, Con-
sultant to the Government of Fiji.

I would like to address a question first to Mr.
Sullivan as to the extent to which the regenerative
capacities of a particular species of fish are taken into
account in assessing catch limitations.

I have a second question which I would like to
address to Mr. Bayagbona, as to this: have the
countries of the Central African region considered
entering into joint venture agreements with compa-
nies from the distant-fishing states to fish the local
fisheries on a similar basis ta the one the Fiji Gov-
ernment has used, whereby a local company was
formed with Japanese and local capital. It is under
Japanese management, using Korean fishing boats,
with an annually increasing element of local crew
members, and a 100 percent local element in the
processing facility.
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SULLIVAN: Under the terms of the ICNAF Con-
vention, the basic factor in formulating a regulatory
measure is the scientific information on the particular
stock in question.

For the first 20-21 years of ICNAF that was the
only criterion. in formulating a regulatory measure,
The amendment to the Convention that I mentioned

which allows national quota allocation also brought
in economic and technical factors which can be taken
inta account in formulating these regulatory pro-
posals. Such factors were taken into account in es-
tablishing the quotas and dividing them among the
var ious countries.

Before the quotas were allocated nationally, an
overall quota for a particular stock was reached.
That was based upon the recommendations froin the
Scientific Advisory Conunittee to the Commission on
the tnaximum sustained yield that that stock could
produce.

Some of these stocks that were brought under na-
tional quota controls were producing the maximum
sustained yield, some of these stocks were slightly
overfished, and some of them had not yet reached
the stage of maximum sustainable yield. The Com-
mission felt, for various reasons, that all of these
stocks shauld be brought under control. With regard
to some of the ones that were not yet at the maximum
sustainable yield point, for examp1e, there was some
fear that diversion of effort from other stocks being
brought under regulation might push them over the
edge, unless some limits were put on them at the
maximum sustainable yield basis, Thus while the
overall quotas were based an scientific evidence,
other factors came into play in deciding on regulat-
ing a stock and in arriving at the national allocations.

BAYAGBONA: The question was about joint
ventures, whether the West African countries were
considering using joint ventures to develop their
fisher ies.

The answer is yes. Given the state of technical
know-how in the area, with a lack of suflicieiitly
trained manpower, given the scarcity of capital � ves-
sels are very expensive, so also with fishing terminals,
et cetera � it is clearly recognized that joint ventures
with countries that are already developed in these
fields are one of the easiest ways of developing the
fisheries of this area,

In fact, in my country any enterprise with an an-
nual turnover of more than a million doHars is open
to expatriate participation, and within this law we
have been encouraging joint ventures very actively.

COOERS: Albert Koers, Woodrow Wilson Center.
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I also have a question for Mr. Sullivan. Could you
comment on the question of why, more or less all
of a sudden, the distant-water fishing nations have
become much more cooperative in ICNAF? Is this
caused merely by the threat of an extension of coastal
state jurisdiction, or are other factors involved?

SULLIVAN: Most of the members of ICNAF are

distant-water fishing nations. Even if you go to the
extent of counting Denmark as a coastal nation in
ICNAF because of Greenland, and France as a
coastal nation in ICNAF because of its two small
islands off the Canadian coast, you still only have
four coastal nations out of 15.

Therefore they have an interest, a great deal of
interest in ICNAF, in making international coopera-
tion work, in making sure that jurisdiction is not ex-
tended on such a basis that distant-water fisheries

would be excluded.

They could see, perhaps, a potential for this hap-
pening in the ICNAF situation, where there were a
number of stocks up and down the U.S. and Cana-
dian coast which had been heavily over-exploited, and
they could see the agitation in the U.S. and Canadian
fishing industries growing stronger practically by the
day, to bring this situation under control.

The United States and Canada were willing to
bring it under control by international cooperation in
ICNAF if meaningful agreements could be worked
out, but I think they had given indications that if
that could not work they would have to do something
else. This was the inducement to the members of

ICNAF to sit down and work out a solution so that

everyone could live with it, even though the particu-
lar regulations may not have made each one af them
very happy. They must have come to the ICNAF
meeting prepared to take some kind of appropriate
action to demonstrate that ICNAF could work.

MBOTE: My name is Mbote and I am from Kenya.
I direct my question to Mr. Tussing.

You stated correctly, I think., that most of the
catch, particularly of tuna, from the Indian Ocean
goes to distant-water fishing countries.

I think � and you may correct me in this � most
of these countries operate through mother ships and
floating factories. I would also submit that it is more
expensive to operate these mother ships and floating
factories than it would be to put shore installations
for processing fish or handling fish in the countries
that border that particular fishery.

What do you think inakes these distant-water fish-
ing countries reluctant to invest in the developing
countries around these fisheries? There are very few

investments from these countries, particularly in the
developing countries around the Indian Ocean.

TUSSING: I agree completely with your first
point that, all other things being equal, it is more
economical to operate froin a base in the adjacent
country. The situation may be different in the tuna
longline fishery, where mobility is a great advantage;
but with the other fisheries there should be a high
economic attraction in using bases and labor from
the coastal iiations, and processing on-shore rather
than with mother ships.

There are political and organizational obstacles to
these arrangements, however. Firms in the distant-
water fisheries often want to maintain complete con-
trol; they do not want the troubles that go with
international joint ventures and prefer to avoid taxa-
tion and regulation by the coastal country. Many of
the joint ventures that have been attempted have
been unsuccessful because of misunderstandings and
administrative complications.

The experiences of diRerent forms of joint ven-
tures in the fisheries, and why some have been suc-
cessful and others unsuccessful, would probably be a
valuable topic to investigate systematically. Japanese
fishing enterprise participates in almost every type of
joint venture imaginable at some place or other.
Japanese enterprise also operates pure concessions-
by which I mean an agreement whereby a foreign
ffeet contracts to use a coastal base for its own fish-

eries, either in the host country's waters or on inter-
national waters. In some instances, concession agree-
ments convertible into joint ventures may be the most
promising way for an underdeveloped coastal nation
initially to get into modern fishing. The way in which
petroleum concessions are now giving way to "par-
ticipation" and to national oil companies may be
suggestive.

BELLO: Emmanuel Bello, of Nigeria.
The theme of our first two discussions the first two

days of our conference was centered on finding an in-
terim measure. There was a major division on this
between the technologically developed nations, some
of them, and many of the less technologically devel-
oped countries, but it seems to me that there is an
area where this � what may be regarded as the "for-
bidden apple" � could be eRectively and profitably
used for the benefit of many of the developing coun-
tries, particularly in Africa, the coastal states of
course.

That is, how do we find an interim measure that
will cope with the present situation to allay the fears
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of many of the countries, as one could deduce from
the speech of the Director of Nigerian Fisheries?

My other question is whether there is any possi-
bility of improving the so-called priinitive methods
of fishing which is a great drawback in the production
of many of these countries.

Is there any method of improving these scien-
tifically, to improve the production generally?

I would like to have some concrete suggestions,
either from the panelists or from the fioor.

BA YAGBONA: As far as I understand, the ques-
tion is how to upgrade primitive methods of fishing
to more modern ones. Technically this is not very
difficult; all the techniques are known. This is there-
fore not really the problem, because all the inputs
necessary to effect the transformation are known.
The problem is simply a matter of econoniics and
getting to the fishermen who need ta be upgraded.

For example, if you went to a village where they
were already using canoes, and you tried to give them
a trawler, you may find that there are no supporting
facilities for maintaining this trawler in that particu-
lar village; and you cannot carry the village on to a
inain center, because the villager has no roots in a
"inain town." So the sort of development needed is
really an evolutionary process, that of gradually build-
ing up the economy on a broad front so that any
input you want to introduce to upgrade the fisheries
will find supporting structures already in existence.

You need roads, for example, to move the prod-
ucts around, and so on.

One of our own problems is getting into distant-
water fishing, fishing in areas which are perhaps
richer than areas immediately off our coastline; and
here the problem is capital and know-how.

So the problem of transforming primitive to mod-
ern fishing is purely that of capitalization, educating
people in the new techniques of modern fishing, For
example, to take a boat from I.agos to go and fish
off Abidjan, you need a man who can navigate a boat
through the high seas, and he therefore has to be
well-train&. This means he has to go to a formal
training school and all that.

NWEIHED: My name is Kaldone Nweihed, from
the University Simon Bolivar, in Venezuela,

I should like to congratulate the gentleman from
Nigeria on his excellent exposition, and I should like
to pose the following question.

I think I understood from this exposition that the
countries of the Central West Coast of Africa have

two kinds of problems, one of them international
and the other regional.

By the first, I mean the problem of fishing boats
which come from distant countries to take up the
catch froin their coasts; and the regional problem,
the uneven distribution of the fishing potential of the
zones, inasmuch as some countries do have an ex-
cess of yield, which they do not consume and others
who would wish to have it can not have access to the

product.
Now, as far as the first question is concerned, I

understand there were three solutions offered, three
methods, three measures to be taken. Whatever the
measures to be taken might be, have the states of that
region considered the measures to be taken subse-
quently as to arrive at a more even distribution of
the nutritive value of the fish, once the first interna-
tional problem has been solved?

That is, taking into consideration the particular
fact in that area that there are land-locked nations

like Mali and Niger, who do have an excess of prod-
uct from their sweet-water fishing rivers. In other
words, the land-locked nations in this particular area
cease to be a "burden" and becoine a help,

BAYAGBONA: On the uneven distribution of

fish in the region, we had a meeting in Lagos some
time ago called by the Organization of African Unity
to harmonize our views on the question of the Law of
the Sea in general, and one of the problems we dis-
cussed was this, that all of us did not have equal re-
sources off our coasts.

If we are going to present a unified front at a
forum like the Law of the Sea Conference, then there
must be some equaI sharing of whatever benefits we
can get out of these negotiations; as rogues first agree
among themselves on how to share the booty, you
see.

So there was a gentlemen's agreement that if we
are able to secure more control over these resources,
then preference shall be given to some other African
country if it were to apply for license to fish off a
country's rich area.

Now, I say "gentlemen's agreement" because this
is not written into a formal convention as yet,
Whether it will in fact eventually be written, I do not
know, because frankly speaking, the relationships
between some members ef our countries of the West

African Coast with non-coastal countries are some-

times stronger  more friendly! than relations be-
tween two African countries on the same coastline.

So we hope that this gentlemen's agreement wiU
emerge and be transformed into something more
concrete.

Perhaps, as I said before in my address, this will
be taken care of in the regional economic agreement
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which is, I suppose, in the offing. Our politicians talk
often, whenever they meet, that it is a good thing for
a regional arrangement to be made which will be
quite all-embracing, so that the economy of the
region as a whole would be pulled together toward
the overall aim of Pan-Africanism,

As you know, the aim of the OAU is to integrate
Africa, and one way of doing this is to have regional
groups, so perhaps we will be able to form regional
agreements first which will include this type of com-
mon exploitation of fishery resources as a start, and
then move further and integrate different regional
groups later on.

In fact, there are already bilateral agreements
along this coastline for joint exploitation of fisheries
resources, and recently we made an attempt ta nego-
tiate with some other neighbors on joint exploitation
of national waters for fishing,

HOLMSEN: Andreas Holrnsen from the Univer-

sity of Rhode Island,
I understood from Mr. Sullivan's statement that,

looking at the performance of ICNAF over the past
decade, and current actions by the Industry Advisors
in this country, that certain drastic changes were
needed within the organization.

I also was led to believe by his statement that he
felt tremendous changes had taken place by alloca-
tion of country quotas.

The only resource I know of in the Northwest
Atlantic where they have allocated country quotas
are on herring. Now, on the George's Banks stocks,
the U.S. got four percent of the quota, the foreign
fleets got 96 percent of the quota. Now may I ask
these two loaded questions?

Point 1, do you feeI that the coastal state has been
given due consideration?

Paint 2, do you feel these kinds of allocations will
make international agreements more agreeable, more
palatable, to the fishing industry in coastal states?

SULLIVAN: I suspect that in every national al-
location situation no one will ever be quite satisfied.
I suspect that the United States and Canada, as the
twa principal coastal nations involved in these alloca-
tions I was talking about would have liked more to
be allocated to the coastal nations, but I think gen-
erally the coastal nations were satisfied with the allo-
catioiis.

Remember that each one of these quota situations
is different, and where the coastal nation does not
get much in terms of one stock, it may get quite a
bit in terms of another stock, taking into account
both the historic factor and the special allocation to

the coastal state. For those stocks where the coastal

state has had a long interest, obviously its historic
factor is quite high, to which you add its coastal-
state preference, and you come out quite well.

Where the coastal state has nat had a particularly
large interest in a fishery, even though it may have
one now, its historic share may be very low, but its
special allocation as a coastal state allows it to enter
the fishery and to start growing. For example, in the
14 allocations of local stocks along the coast of the
United States and Canada, in three of them the
United States received no specific allocation at all,
This was up in the Grand Banks-Newfoundland area,
where we don't have much of a fishery. Also in that
general area, for the American plaice and yellowtail
flounder stocks where the overall quota was respec-
tively 60,000 and 50,000 metric tons, the United
States share was only 100 tons each.

But you take the yellowtail flounder stocks off
southern New England, where the two quotas were
16,000 and 10,000, and the United States share was
15,000 out of 16,000 and 9,000 out of 10,000. Or
the silver hake stock in the Gulf of Maine, where
the United States share was 9,500 metric tons out
of 10,000, I think the United States was generally
satisfied with these latter allocations; we received
virtually the entire quota of these stocks, which are
of particular concern to the American fisherman,
right aff our own coast, very close to our ports, where
we have developed specialized vessels and specialized
fisheries that would be hard-pressed to go over into
some other fishery if these were not available to
them.

ALLEN; Richard Allen, from the Atlantic Off-
shore Fish and Lobster Association.

I would like ta continue with the point that Koers
raised, in that if ICNAF did make a change for the
better, but this was under the threat of withdrawal
and possible extended jurisdictions, if a future regime
is settled in favor of international commissions, this
threat will be removed, aud can we expect the same
cooperation under that situation?

SULLIVAN. The possibility of U.S. withdrawal
was only one part of it. The countries that were par-
ticipating in ICNAF have a vested interest in making
this kind of thing work, completely independent of
the possible U.S. withdrawal, which was a factor dur-
ing this meeting. How much of a factor is difficult to
judge.

Possible Canadian withdrawal might also have
been a factor, since the Canadian fishermen were
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equally dissatisfied with the performance of ICNAF
up to this point.

The Soviet Union, Japan, Poland, Spain, the
United Kingdom, the other countries that participate
in ICNAF, have interests in other parts of the world
where the United States does not participate in the
fishery, aud where Canada does not participate in the

fishery. They need to make this kind of system work.
It has to work all over the place, not just in the
Northwest Atlantic.

So that a threat, if you call it that, by one country
in one area cannot be the entire incentive to them to

make it work. They have many interests that dictate
that they try very hard to make such systetns work.



130

PROPOSED INTERNATIONAL FISHERY REGIMES AND THE
ACCOMMODATION OF MAJOR INTERESTS

International Fishery Regimes antI the Interests of Coastal States

Gunnar G. Schrarn, Acting Permanent Representative of Iceland to the United Nations

wednesday afternoon, June XS

THE PREBENT PROBLEM

We are all familiar with the various fishery regimes
that have been proposed at one time or another for
the utilization of the world's fishery resources. Opin-
ions differ widely on the most sensible approaches in
this respect; be it an internationalization of the re-
sources under UN management, extensive jurisdic-
tion by the coastal state or a continuation of the
status quo. The purpose of our session here today,
as I see it, is precisely to analyze the various ap-
proach and options available and try to bring out
their advantages and pinpoint the shortcomings,

It has been estimated that the global demand for
living aquatic resources by the year 2000 will be ap-
proximately 400 million metric tons, or about seven
times the present harvest from the world's oceans,'
In order to sustain this growth it will obviously be
necessary to maximize the harvest from the sea much
more effectively and rapidly than has hitherto been
the case. We will, in other words, be faced with an
explosive demand for fishery products throughout the
world during the next three decades, sp~rred by the
rapid increases in population and deinand for rela-
tively cheap high-protein diet, available to the broad
mass of people, not least in the developing countries.

'Chapman, W. M., "Planning and Development in the
Oceans," Pacem im Afaribas, 1970. p. 15.

Given theSe premiSeS the iinmediate question is:
Will we be able to achieve these aims through present
systems of marine resources utilization? If not, which
are the most desirable alternatives?

It is submitted that the contemporary framework
of international fisheries exploitation is already out-
dated, and that the concept of freedom of fishing,
once valuable, has now become totally unfit as a
basis of resource exploitation. Freedom of fishing has
now, unfortunately, become the equivalent of a li-
cense to kill off entire fishstocks on the high seas � a
luxury contemporary society can no longer afford.
The supposition that the present system will not do
in this respect can be supported by many and quite
weighty arguments. During the past half a century
solution of fisheries problems, arising outside na-
tional jurisdiction, has been sought through bilateral
or multilateral negotiations and agreements. This is
still the rule and it cannot be denied that in some

instances the remedy of the Fisheries Commissions
and Conventions has proved useful and succeeded in
solving the problems. That there have also been some
glaring failures is nonetheless true.

It is by reason of these failures, where an entire
valuable fishstock has been practically exterminated
through indiscriminate fishing, in spite of the ex-
istence of regional fisheries commissions, that grave
doubts are raised whether the present system can
cope with an increasingly precarious resource prob-
lem.
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I will mention only a few instances which graph-
ica11y illustrate this and show how ineffective the old
legal concepts of resource exploitation are in the
world of the electronic fisherman. It is incidents like

these which have greatly undermined the faith we
formerly had in regional and international fishery ar-
rangements as basis for marine exploitation.

The first is the virtual extinction of the blue whale

and the humpback whale in spite of the existence and
well-meant efforts of the International Whaling Corn-
mission. Secondly, the Atlanto-Scandian herring
stock of the Norwegian Sea, which a few years ago
yielded an annual catch of one million metric tons,
has now practically vanished because of overfishing s
and the same may be said of the haddock stock of
the Georges Bank off New England,s In both cases
international conventions covered the areas in ques-
tion. One might also mention here the partial destruc-
tion of the Atlantic salmon stocks by indiscriminate
fishing on the spawning grounds, which has been
taking place during the last few years. There exists
furthermore general agreement that the cod catch in
the Barents Sea could be doubled if the fishing effort
would be cut in half.s Such a cut has not, however,
been implemented by the fisheries commission con-
cerned. Lastly, a group of experts working under
the North East Atlantic Fisheries Commission an-

nounced their findings a couple of months ago that
all the major food fishstocks of the North East At-
lantic were now being utilized to the limit.

In addition to this, the recent practice of "pulse"
fishing with the most sophisticated fishing gear, leav-
ing only a dead sea behind, causes legitimate con-
cern among coastal states, who see their coastal re-
sources jeopardized by this novel method and the
fishery commissions apparently powerless in dealing
with such actions.

These developments have led to the conclusion
among a considerable number of coastal states that
the present system of mariae resources exploitation is
inadequate and must be supplanted by a new system
which guarantees two tenets. They are the maximum
sustainable yield of marine resources and the prefer-
ential or exclusive rights of the coastal state to their
utilization.

*Lucas, C. E., International Fishery Bodies of the Worth
Atlantic. Law of the Sea Institute, University of Rhode
Island, Occasional Paper No. 5, April 1970, Pp. 8-9,

'McKernan, D., "International Fisheries Arrangements
Beyond the Twelve Mile Limit." Proceedings of the Third
Annual Conference of the Law of the Sea Institute, Utu-
versity of Rhode Island. June 1968, p. 255.

Brigham, R., "Crisis at Sea: The Threat of No More Fish,"
Life, December 3, 1971.

' C'hapman, W, M�op. cit. p. 37,

The regional, or international, convention ap-
proach is deemed to have failed in the past in. such
cases where it was, perhaps, mast needed, and it is
submitted that these failures are of such a serious

nature as to merit the introduction of a new system in
high seas fisheries: the economic jurisdiction of the
coastal state.

THE ECONOMIC ZONE

The growing impetus behind the concept of the
economic jurisdiction of the coastal state is derived
from two sources already referred to: the growing
need of coastal states, especially developing coun-
tries, for utilization of coastal fisheries in the interest
of their own economic progress, and the growing con-
viction that only by granting the coastal state first
right to these resources, and the responsibility for
their productivity, can indiscriminate exploitation,
such as overfishing, be realistically checked.

Not only has this view been gaining adherence
alnong developing caastal StateS' but haS alSO met
with understanding among experts from more con-
servative sea law groups. Thus Professor Wolfgang
Friedmann says that "even those who are deeply
concerned at the erosion of the freedom of the seas,
must acknowledge that, quite apart from an under-
standable desire to counter the expanding claims of
other coastal states to continental margin resources,
the fishery practices of nations that fish the world
over with modern equipment lend considerable justi-
fication to the protective measures of the Santiago
States and the growing number of others that are
following their example."s Another authority, W. M.
Chapman,t states that one can anticipate with some
degree of confidenc that the new international fish-
eries bodies in the tropical and subtropical world are
not going to be able to detect, measure and frame
measures to prevent overfishing problems as rapidly
as they develop over the next 30 years. 1n Mr, Chap-
man's view the consequences will inevitably be ex-
acerbated fishery jurisdiction problems, not only be-
tween long range fishing nations and coastal nations,
but between neighboring nations in the developing
world whose fisherlnen harvest the same migratory
resources.

I fully agree with Mr. Chapman in this analysis.

'Committee on the Peaceful Uses of the Sea-Bed and the
Ocean Floor Beyond the Limits of National Jurisdiction.
Doc. A/AC. I38/66, para. 6, March 1972,

'Friedmann, W., "Selden Redivivu~Towards a Parti-
tion of the Seas?" American Journal of International Latv,
Vol. 65, No. 5, October 1971, p. 763,

' Chapman, W. M., op. cit. p. 43.
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And it is precisely because of the arguments that he
marshals here that one comes to the conclusion that
coastal state jurisdiction is to be preferred to the de-
fective present system, as an approach to fishery
problems of the future,

THE BAsIs QF CoASTAL STATE PowERs

At present onIy a minority of coastal states has
opted far jurisdictional claims over coastal resources
beyond the 12 mile territorial sea. The strong trend
in this direction is, however, clear, This can be seen
from declarations of a number of states at the last
meeting of the UN Seabed Committee, and state-
ments in Committee I of the 26th Session of the
General Assembly. The majority of the developing
countries who participated in the debate declared
support for a fishery regime based on extensive
coastal state jurisdiction, with one of the major
powers, China, lending her support. The most recent
step in this direction are the conclusions of the com-
munique adopted by the Foreign Ministers meeting
of the Caribbean countries, held in Santo Domingo,
June 5-9 last, where economic sovereignty of the
coastal state over a 200 mile zone is advocated. How-
ever, fisheries jurisdiction beyond the 12 mile limit
continues to be challenged by a number of states on
the grounds that such a jurisdiction is in contraven-
tion of international law.

That the law on this point is undergoing radical
changes and needs clarification is evidenced by the
decision of the United Nations to convene a new
Law of the Sea Conference in 1973 or 1974, where
coastal state powers will be one of the major topics
of discussion.

The following points may be made in favor of the
view that international recognition of the legality of
coastal state jurisdiction in its adjacent waters is
forthcoming.

The 1958 Geneva Conference

By the Convention on Fishing and Conservation
the coastal state is granted power to take unilateral
conservation measures, and exdude other nations
from fishing in its coastal sea under certain circum-
stances. Its special interest in the resources of the
coastal area is given express recognition in the Con-
vention.

The Anglo-Norwegian Fisheries Case

In its judgment in 1951 the Hague Court said

'However, Mr. Chapntan does not share this view, it
should be noted.

inter alia that in the delitnitation of sea areas there

is one consideration not to be overlooked, the scope
of which extends beyond purely geographical factors:
that of certain economic interests peculiar to a
region, the reality and importance of which are
clearly evidenced by a long usage. It is precisely be-
cause of their economic interests in the resources of

the coastal sea that coastal states are now claiming
jurisdiction over them.

The Continental Shelf Analogy

By the 1958 Convention on the Continental Shelf
"the coastal state exercises over the Continental

Shelf sovereign rights for the purpose of exploring
it and exploiting its natural resources." Many coastal
states find it manifestly unjust that rights to oil, gas
and mining, plus sedentary fisheries, are thus granted,
but rights to the living resources above the shelf
withheld.

Discussions in the UN Seabed Committee have
shown that an increasing number of states are draw-
ing an analogy in this respect and advancing the idea
of entity: an economic zone covering both the shelf
and the resources of the superjacent waters.

Practice of States

The fact that more than 20 states claim a wider
fisheries jurisdiction than 12 miles indicates the lack
of a uniform rule in state practice on the subject.
Some of these claims were already made over 20
years ago and have since been sustained in practice.
Among the claimants are some of the world's most
important fishing countries. Other states have indi-
cated their plans to extend their jurisdiction in the
near future  e,g. Iceland, Mexico!. In addition to this,
states which have protested these claims as illega]
are now beginning to negotiate fisheries agreements
with the culprits, vide: The Fisheries Agreement be-
tween Senegal and Spain, signed June 1, 1972, and
the Agreement between Brazil and the USA con-
cerning Shrimp, signed May 9, 1972. Both these
agreements constitute tacit recognition by the cw
signatories of a 100 mile and 200 mile fisheries zone
respectively.

This indicates that it becomes more aud mare
difiicult as time passes to characterize this state-
practice as a breach of international law.

Need for Better Management

The present system of open access to marine re-
sources brings with it not only dangers of depletion,
but is also tremendously wasteful, as it permits the
employment of excessive amounts of vessels and
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fishermen.  FAO estimates that it is possible to halve
the present cost of landing cod from the North At-
lantic, thereby saving approximately 175 million dol-
lars per year,!' Control and better management of
the resources for increased profit are therefore ur-
gently called for. A quota system does not solve this
problem, except to a limited degree, being based
upon unanimity of all the fishing nations and dis-
criminating against newcomers. The coastal state
will, on the other hand, be able to provide the con-
trol and management needed for maximizing the sus-
tainable yield.

The Development IsSIse

A consensus has been reached on the need for in-

creased efforts in the sphere of development aid,
both within and outside the United Nations. The

most valuable aid that can be granted the developing
countries is not handout of cash but giving them
jurisdiction over natural resources which are adjacent
to their coasts. Nowhere is the need for protein-rich
food as urgent as in the developing countries, and
statistics show that their fishery production has grown
much more rapidly during the last decade than that
of the developed countries." It is therefore no co-
incidence that all the nations in the group that has
claimed extended jurisdiction are from the Third
World, except one, Iceland. From the viewpoint of
development � of closing the widening gap between
the rich and the poor nations � extended coastal
jurisdiction will be of cardinal importance,

EXCLUSIVE OR PREFERENTIAL RIGHTS

The essence of coastal state jurisdiction may be
either exclusive economic jurisdiction or only claims
to preferential rights in the area. The fear will im-
mediately be voiced that if exclusive rights are
granted, the danger of under-utilization of the re-
sources will materialize. That can of course happen,
but is unlikely, as sale of fishing licenses would be a
source of revenue for the coastal state which was not

fully utilizing the resources. This aspect could be
especially important for developing countries which
still have to build a modern fishing feet. The prefer-
ential rights system would on the other hand not pose
this threat, but there the difficulties arise in fixing the
coastal state share vis-it-vis non-coastal states. At-
tempts have been made to solve this difficulty in the
United States. Draft Articles on the Breadth of the
Territorial Sea, Straits and Fisheries have been sub-

'Chrlsty, F. T. Jr., "Legal Foundations of the Ocean
Rcgimc." Pacem im ktartbns 1970, p. 99.

FAO, "Thc State of Food and Agriculture," 1970, p. 6.

mitted to the UN Seabed Committee" but so far

without success. The former system is obviously
easier in operation and more in the interest of the
coastal state. It is therefore likely that it will prevail
at a future conference, rather than the more com-
plicated system of preferential rights.

In any system of coastal state jurisdiction it will
be necessary to build in an international review of
fishery methods and rate of exploitation, in order to
safeguard the interest of the international community
and make unused resources available to other fishing
nations. A system of international arbitration in cases
of disputes seems also called for. Only in exceptional
cases where the coastal state's survival is dependent
on the riparian marine resources, like those of Green-
land, Iceland and the Faroe Islands, might these re-
quirements be waived, and full sovereignty recog-
fllzed.

THE EXTENT OF COASTAL STATE JURISDICTION

At present, claims beyond the 12 mile limit vary
from 15 miles  Congo, Brazaville! to 200 miles. At
the March session of the UN Seabed Committee, 38
states indicated that they favored a very extensive
economic jurisdiction, many of them out to 200
miles. It would be premature to try to predict where
the limits of the economic zone will be placed at a
future Law of the Sea Conference. It seems probable
that a maxilnuin limit will be agreed upOn and it then
lef t to individual states to conclude agreements
within the area, in conformity with their marine in-
terests. The size of the zone will obviously also be
influenced by geographical factors relevant to the
area, different criteria being used, e.g. in the North
Sea and in the Pacific.

Judging from trends at present in evidence, both
Within and OutSide the United NatianS, it seetnS prOb-
able that the litnits of coastal state economic zone

jurisdiction and the national seabed area will be
identical.

A growing number of states and international au-
thorities are advocating that the limits both of the
seabed area and economic zone be fixed at 200

miles," while restricting the territorial sea proper to
12 miles, thus securing free transit. In view of de-
veiopments during the last two decades in the law of
the sea, this seems a realistic proposition.

"Art, 3, Report of the Comtnittee on the Peaceful Uses
of the Sea-Bed and the Ocean Fioor Beyond the Limits of
National Jurisdiction. G. A. Official Records: 26th Session,
Supplement No. 2 i  A/8421! pp. 241-245.

hfafta; Draft Ocean +ace treaty,  A/AC.138/53! Art.
36. ibid.. p, 131.
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International Fishery Regimes and the Interests of Developing States

Chao Hick Tin, State Counsel, Attorney-General's Chambers, Singapore

Among the many major problems facing the inter-
national community of nations today, the question
relating to the law of the sea is certainly one of the
most important and pressing, It has provoked much
national emotion and has divided the community of
nations into differing factions, each interested in
safeguarding its own national interests, and yet all
ever so anxious to project its national interests as
representative of those of the international commu-
nity. Frictions and conflicts between the differing in-
terests of nations are inevitable unless an equitable
solution ran be found that can accommodate satis-

factorily all these divergent national interests.
The urgent need for a law of the sea was brought

into prominence with the advancement of technology
and a sudden realization by nation states after the
Second World War of the immense wealth of the
sea, both mineral and hving, The Truman Declara-
tion of 194S marked the beginning of a scramble far
the riches of the oceans, followed by unilateral
claims by three Latin American States to a belt of
200 miles of territorial sea. While the two Geneva

Law of the Sea Conferences of 1958 and 1960

found solutions to many of the problems relating to
the sea, a number of vital problems were, however,
left unresolved. Three of such unresolved questions
were the breadth of the territorial sea, fishery zones
for coastal states and a clear and definite demarca-

tion of the continental shelf that may be considered
to fall within the national jurisdiction of coastal
states.

As the present discussion is restricted to questions
of fisheries, I shall confine my remarks mainly to that
subject, dealing with the various kinds of interests
of developing countries in fisheries. The views ex-
pressed here are my own and do not necessarily
reflect the views of the Government of Singapore.

THE PRESENT LAW WITH REGARD TO

FISHERIES

Soine writers have doubted whether there is in

fact a law on fisheries. In so far as that view sug-
gests that under the present law, both customary
and conventional, no exclusive fishery zone or gen-
eral preferential right is accorded to coastal states, I

Wednesday afternoon, June 28

am in agreement. However, there are in fact some
customary and conventional rules on the Iaw of the
sea having a direct bearing on the question of fish-
eries,

The Geneva Convention on the High Seas, in
article 2, declares that "the high seas being open to
all nations, no State may validly purport to subject
any part of them to its sovereignty." The principle of
the "freedom of the high seas" comprises, inter alia,
both for coastal and non-coastal states, freedom of
fishing, The only qualification to this "freedom" is
that it should be exercised with reasonable regard to
the interests of other states. It should be noted that

this Convention, as stated in the preamble, is declara-
tory of established principles of international Iaw,
and as such the provisions therein contained enjoy
validity independently of the Convention.

The rights of all states, whether coastal or land-
locked, to fish on the high seas is again recognized
in the Geneva Convention on Fishing and Conserva-
tion of the Living Resources of the High Seas wherein
article 1 provides that all states have the right for
their nationals to engage in fishing on the high seas.
However, the speciaI interests of the coastal states
are also recognized, for in paragraph 1 article 6 it
is provided that a coastal state has a special interest
in the maintenance of the productivity of the living
resources iu any area of the high seas adjacent to
its territorial sea. Towards this end, paragraph 3 of
the same article obligates a state whose nationals are
engaged in fishing in any area of the high seas ad-
jacent to the territoriaI sea of a state to enter into
negotiation, when so requested, with the coastal
state with a view to prescribing by agreement the
measures necessary for the conservation of the living
resources of the high seas in that area.

The prerequisite therefore for determining where
the "freedom of fishing" begins is to examine what
is the maximum permissible limits which a coastal
state may claim for its territorial sea. Various argu-
ments have been advanced to the effect that since

the 195S and 1960 Geneva Conferences failed to

agree on a universally agreed maximum limit, each
state is free to fix its own limit in accordance with

its own needs, Such an argument must necessarily
fail, for it undermines at the very root the very



existence of high seas. It also fails to take into ac-
count customary and conventional rules with regard
to the matter,

The International Law Commission, in its con-
sideration of the question of the breadth of terri-
torial sea, while recognizing that international prac-
tice is not uniform as regards the delimitation of the
territorial sea, considered that internationai law does
not permit an extension of the territorial sea beyond
twelve miles. This customary rule of international
law recognized by the International Law Commis-
sion was approved by the Geneva Conference in
l958 where, in paragraph 2 of article 24 of the
Geneva Convention on Territorial Sea and the Con-

tiguous Zone, it is provided that "the contiguous
zone may not extend beyond twelve miles from the
baseline from which the breadth of the territorial sea

is measured." As the "contiguous zone" is a zone
adjacent and seaward of the territorial sea, it must
necessarily follow that the breadth of the territorial
sea of any state may not legally extend beyond 12
iniles.

A NEW LAW OF THE SEA

This is the present law. Of course legal rules are
not immutable. They should be subject to changes
to meet contemporary needs and requirements, While
unjust laws should not be allowed to remain on the
book, it is also the duty of the lawmakers to ensure
that a new set of rules to replace those obsolete ones
should equally reflect equity and justice to all that
they seek to govern. The law of the sea is one of
the most dynamic branches of international law.
Matters of vital national interests are involved in
the consideration of these questions and they have
quite justifiably engaged the minds of Government
leaders and publicists of all countries.

The international community is now at the thresh-
old of establishing a new law of the sea. The time
is indeed opportune to consider reforms. Such a
new law, to be tenable, must adequately reflect the
legitimate interests of all states, whether coastal or
landlocked. While no state should secure more than
its fair share of the natural resources of the sea, it
is equally important that no state should be de-
prived of its rights to a fair share of those natural
resources, It is only when nation states are prepared
to share the marine resources of the ocean equitably
would a solid foundation be found upon which the
new law of the sea could be built. Nation states
should be on guard against the abolition of one
kind of inequity only to substitute it with another,
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NEEDs AND INTEREsTs oF DEVELOPING COUNTRIEs

The expression "needs and interests of developing
countries" seems to suggest that developing countries
have certain common interests and needs. Insofar as

fishery is concerned, the need of developing coun-
tries for the living resources of the sea to provide
the much required protein for their people is common
to all developing countries. Similarly, all develop-
ing countries would like to secure a fair share of
the marine resources for their people and to protect
against unfair depletion of those resources by other
foreign states. To that extent all developing coun-
tries share common interests. Divergences between
developing states arise when the mechanics to safe-
guard those resources are considered. I might add,
these divergences are also found between developed
states.

It is perhaps an accident of geography and of his-
torical development that the geographical situations
of developing states differ so widely. Some states
have very vast and long coastlines, while some others
have very narrow coastlines. Similarly, some coastal
states are endowed with rich marine resources near

to the coast, while others are not. Further, some
coastal states, because of their close proximity to
their neighboring states, have little territorial sea or
fishing zone to claim, To this last group of states,
fishing on the high seas, as presently defined, is the
only means of acquiring the much needed protein
for their people. Among the developing coastal coun-
tries, Iraq, Jordan, Zaire and Singapore belong to
the underprivileged group in that sense. They have
been referred to as the "shelf-locked states." There
may also be other developing coastal states who are
in this category.

Another substantial category of developing states,
whose interests in the marine resources should not be
ignored or overlooked, are the landlocked states. On
no other continent does one find more landlocked
states than in Africa, where, I believe, there are 14,
In Asia there are five developing landlocked coun-
tries and there are two in Latin America. Under the
present international law, these states have the right
to exploit the marine resources of the high seas
outside the legitimate limits of the territorial sea of
the coastal states, The fact that these landlocked
states have not to date exercised that right is no
reason to deprive them of that right. It may be true
that exploiting the marine resources is probably
not a matter of high priority in the development
planning of a developing landlocked state. Various
reasons may have caused this state of affairs. Their
situation of being landlocked is already a handicap
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of considerable magnitude. Then there is the added
problem of negotiating a transit agreement with its
coastal neighbor for the purpose of conveying per-
sonnel and fishing equipment to the coast and of
transporting the marine catch from the coast to the
landlocked state itself.

It is pertinent to note that of the 25 states de-
cided by the recent Third UNCTAD Conference at
Santiago, Chile to be the least developed, no less
than 15 of these are landIocked states. This repre-
sents 71% of the total number of landlocked states
of the third world. These figures clearly show that
the extreme underdevelopment of many landlocked
developing states is directly related to their condition
of being landlocked. Imported goods to these states
are higher in price due to extra costs for transporta-
tion, and goods exported from a landlocked state
are that much less competitive in the open market
for the same reason. And, of course, the living re-
sources of the sea are out of reach of the landlocked

states due to practical difficulties as I have pointed
out earlier. Given the necessary facilities, I am sure
many developing landlocked states will find their way
to exploiting the living resources of the sea, to pro-
vide the much needed protein for their hungry
masses.

Let me now turn to those developing coastal states
that have advocated a change to the law to allow a
coastal state greater rights and control over the living
resources of the sea adjacent to their coast. Quite a
number of delegations of such developing coastal
states to the United Nations Seabed Committee have
suggested that a coastal state should be accorded
an exclusive economic zone of 200 miles, measured
from the baselines, The following are some of the
criticisms levelled against the present regime on
fisheries:

1. The concept of the freedoms of fishing on the
high seas is a concept imposed upon the majority of
nation states by a minority of maritime powers, es-
pecially the distant-water fishing states, to further
their own interests, at the expense of the coastal
states.

2. There are no effective regulatory and conserva-
tion measures which should be observed by all
states. The present situation of freedom to fish is
not ba1anced by a corresponding responsibility to
conserve.

3. Technological advancement in the last two
decades have demonstrated the capacity of man to
harvest the living resources of the sea in such a
manner that can cause their depletion. There has
been in the past number of years an increasing tend-

ency towards over-exploitation and over-capitaliza-
tion of fisheries.

4. The existing fishery bodies are not effective
enough, owing largely to the difficulty of obtaining
the necessary consensus to give effect to regulatory
and conservation measures.

The following are some of the arguments ad-
vanced to justify the claim to an exclusive fishery
zone.

1. There is an interrelationship of the land, its
people and the adjacent ocean space, The right of
the coastal state to administer the resources of the
sea adjacent to its territory does not derive from
concessions by other nations, but from the natural
relationship existing between the sea, the land and
the man who dwells on it.

2, Protective measures have been undertaken by
coastal states, sometimes at considerable expense, to
keep the ocean environment adjacent to the coast
in a condition conducive to the survival and genera-
tion of fish. It has been shown scientifically that it
is the coastal environment that sustains many of the
fisheries of the world and accounts for the wealth of

living resources which are found nearer the coast.
3. Living resources of the sea are closely related

to the marine ecosystem of a particular country and
must be recognized as part of its natural resources.

4. The concept of the "freedoms of the seas"
does not respond to the interests of the international
community because it assists the ambition for su-
premacy of the powerful states, the distant-water
fishing states, as well as the abusive practices that
have produced so much harm to the sea itself, to its
living resources and to health and other human
values. The interests of the international community
lie in promoting the economic and social develop-
ment of less developed countries and in reducing the
existing imbalance between the rich and the poor
nations.

For all the above and perhaps some other consid-
erations, a number of delegations of developing
states have at the Seabed Committee proposed that
international law should accord an exclusive eco-

nomic zone  or fishery zone as some may want to
caII it! upon the coastal states of up to 200 miles.

EFFEcT oF 200-MILE ExCLUSIvE ECONoMlc ZQNE

Let's turn now to examine the effect a proposal of
a 200-mile exclusive economic zone, or such a fairly
extensive zone, would have on the interests of de-
veloping landlocked and shelf-locked states, This
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exclusive zone would benefit those developing coastal
states that have a vast expanse of sea adjacent to
their coasts. They would certainly gain substantially
from such a new law.

But the developing landlocked and shelf-locked
states, who are the most handicapped with regard
to law of the sea questions, have everything to lose
in such a new deal. In fact it is no deal at all in so

far as they are concerned. Whereas under the exist-
ing international law, fishermen from developing
landlocked and shelf-locked states can fish upon the
high seas adjacent to the coast of any state, they
would not be able to do so under such a new law,

which accords an extensive exclusive economic zone

upon the coastal state, These fishermen would have
to go far out into the open sea to fish, With their
present state of underdevelopment in fishing tech-
nique and fishing gear, this would merely add further
difficulties in their effort to fish and to provide the
needed protein from the sea for their people, Besides,
as is well known, the living resources are concen-
trated mainly in the sea superjacent to the conti-
nental shelf, and consequently the catch is much
better nearer the coast than far out into the open sea,

At this juncture, I would like to stress that the
fact that developing landlocked states are not at
the moment engaged in fishery, for various reasons
I have mentioned earlier, is immaterial. The fact is
that they would be deprived of valuable fishing
grounds, if and when they do decide to engage in
fishing, It is not without significance that the two
landlocked states of Latin America have refused to

associate themselves with the recent Montevideo and

Lima Declarations. Both tbese Declarations proclaim
the right of coastal states to explore, conserve and
exploit the natural resources of the sea adjacent
to their coasts, in order to promote the maximum
development of their economies and to raise the
level of living of their peoples. The Declarations aho
proclaim the right of these states to establish the lim-
its of their maritime sovereignty or jurisdiction in
accordance with reasonable criteria, having regard
to the respective needs of these countries.

I.et me illustrate these problems by specific ref-
erence to Singapore, which is, in the general sense, a
coastal state. In view of its close proximity to its
neighboring states, any general proposal to accord
to coastal states an extensive economic zone wouM

not benefit it in any way. On the contrary such a
proposal wiH mean hardship for its fishermen, for
they will be deprived of those fishing grounds where
they have to date been legitimately conducting their
fishing activities, Within the territorial and internal

waters of Singapore there is very little fishing ground,
considering the fact that the small amount of sea
that Singapore has constitutes a strait used for in-
ternational navigation. At present Smgapore claims
a three-mile territorial sea. Even if it wishes to claim

more, it may extend its territorial sea by probably
one more mile before the equidistance principle will
apply, The main fishing grounds for the Singapore
fishermen are in the southern region of the South
China Sea, Most of the trawlers operate close to the
outer limits of the territorial sea of neighboring states
in that area, Some of the bigger fishing vessels op-
erate as far as 1,000 miles from Singapore in the
South China Sea as well as the Indian Ocean,

In 1971, the Singapore fishermen landed a total
of about 15,300 metric tons of fish. Of these, only
about 2,600 metric tons were caught within its ter-
ritorial and internal waters. This means that about

83% of the fish caught by Singapore fishermen in
1971 were caught outside its territorial sea on the
high seas. Even so the total catch by the Singapore
fishermen is far from being sufficient for national
consumption. In 1971, Singapore imported about
48,000 metric tons of fish and of these only a sinall
proportion was re-exported. In terms of national
consumption. the iinported fish represents about 70%
of our total national fish consumption,

With regard to the fishing gear use by Singa-
pore fishermen, most of them operate trawl nets or
bottom long-lines and other even less sophisticated
equipment. In short, the fishing industry in Singa-
pore is still very much at the infant stage. It is only
natural that Singapore should hope and endeavor to
achieve self-sufficiency in the provision of adequate
protein from the sea for its people. Towards this
end, a few larger fishing companies have recently
acquired mother-vessels which can store and par-
tially process their catches and those of their catcher-
vessels while at sea. At present there are only four
such vessels having this capability and they are used
mainly for the exploitation of shrimp,

Therefore, for Singapore, any proposal that would
have the effect of restricting its fishermen to fish on
the high seas outside the territorial sea of neighbor-
ing coastal states would, in my view, be against its
national interests. Such would be the effect if the

ncw law of the sea should accord to coastal states

an exclusive economic zone of 200 miles or some

lesser but nevertheless extensive area. In such an

event a great number of the Singapore fishermen
would be deprived of their traditional fishing grounds
and Singapore could never hope to be able to pro-
duce fish sufficient for the consumption of its people,
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LAcK ol' UNDERsTANDING EETwEEK DEvEI.OPING

STATES

I have had the privilege of beirig a member of the
Sirigapore delegation to every one of the meetings
of the Seabed Committee since it was entrusted by
the General Assembly of the UN to be the prepara-
tory body for the Law of the Sea Conference in
1973, There has been some unfortunate misunder-

standing by the delegatiorrs of developing coastal
states of the problems of developing shelf-locked and
landlocked states.

Admittedly, all developing countries are following
a similar path towards the consolidation of their
political iiidepeuderrce, economic and social develop-
ment and raising the standards of living of their
populations. With regard to the law of the sea, each
nation will, as a matter of course, endeavor ta ad-
vance its national self-interests. To the extent that

their interests meet, developing states will speak with
one voice. But where their interests diverge, then
each should articulate its view so that on the day
of reckoning, a formulation cari be found to ac-
commodate the various shades of interests,

There have been suggestions that the interests
of developing landlocked and shelf-locked states
could and should best be accommodated on the re-

gional level. Regional cooperation between develop-
ing states is highly desirable. But it wouM be naive to
imagine that there could be worked out a satisfactory
regional arrangement unless the broad rights and
obligations of each state are clearly defined in a
general law. The rights of developing landlocked
and shelf-locked states to fish on the adjacent high
seas off their coastal neighbors should not be left
to the grace and goodwill of their coastal neighbors.
Such a system, if adopted, would in my view negate
the very object of a law of the sea which is the
avoidance, as far as possible, of disputes arising
from confiict of iriterests. I think reference tO past
negotiations between landlocked states and their
coastal neighbors with regard to transit rights more
than adequately indicates the problems. Lasting in-
ternational peace and cooperation can only be es-
tablished when the rights and obligations of states
are equitably and clearly defined. I do not see how
arly government of a developing landlocked and
shelf-locked state can reasonably leave such a matter
of vital national interests to the grace and goodwill
of its coastal neighbors, no matter how friendly.

SUGGESTED FISHERY SCHEMES

How then may the fishing interests of developing
landlocked and sheM-locked states be safeguarded

in a general law of the sea? I do not think this group
of states will object in principle to exclusive zones
being accorded to coastal states provided their in-
terests are adequately taken care of. If it is the gen-
eral opinion of the coastal states that every coastal
state should be accorded a fairly extensive exclusive
economic zone, then I would suggest the fallowing
scheme to safeguard the interests of the developing
landlocked and shelf-locked states:

1. Such a zone will not be closed to fishermen

of landlocked and shelf-locked states of the same

region. These fishermen should be free to fish in the
zone, subject to such management and conservation
measures as may be introduced by the coastal state;

2. As between these states, the coastal state would
act as the custodian in accordance with the proposal
by the Canadian delegation at the Seabed Committee.
The coastal state would have the authority to man-
age the zone based on internationally agreed prin-
ciples of management and conservation.

Such a scheme in my view serves the interests of all
developing states. First, it would exclude the possi-
bility of depletion of the living resources of a devel-
oping coastal state by distant-water fishing fieets.
This is really t'h e main concern of all developing
coastal states. Second, the scheme has the advan-
tage of accommodating at the same time the interests
of the developing landlocked and shelf-locked states
of the region. Third, the interests of both the coastal
and the landlocked and shelf-locked states would be

further enhanced by according to the coastal state
the authority of management and conservation. For
these reasons, I believe that such a scheme shou'ld
prove acceptable to the developing coastal states.

Of course, there may be other fishery regimes, not
involving the granting of extensive exclusive eco-
nomic zone to coastal states, which may also ade-
quately accommodate the interests of developing
landlocked and shelf-locked states. Perhaps only
preferential rights need be granted to coastal states
in a fishery zone in respect to those special cate-
gories of stocks which have particular economic
significance to the coastal states. In any event in such
a preferential zone, the coastal states should also
exercise the authority of management and conserva-
tion based on generally accepted principles. I need
hardly repeat that an effective management system
for the living resources of the sea is in the interests of
ail developing countries.

CONCLUSION

Let me condude this statement with a few brief



over wide expanses of the sea, Speaking as a lawyer,
I do not think such unilateral claims are necessarily
valid. In this regard I need hardly do more than to
quote the judgment of the International Court of
Justice in the Anglo-Norwegian Fisheries case where
the Court said the foHowiag.

In this statement I have refrained from offering
any suggestion as to whether the interests of the
distant-water fishing states should be accommodated
within a general scheme, and how they should be
accommodated. Their point of view, I am sure, will
be very ably presented by Mr. Iguchi, who will
address you later.

Interests of Developing Distant-water Fisheries

Jae-Seung Woo, Chungang University, Seoul, Korea

Wedaesday afternoon, Jane 28

patterns more fully, but the time allowed to me this
afternoon does not permit me to take my free ex-
cursion. Therefore, I am going to deal immediately
with the problems that the developing distant-water
fishing states have to face through the process of
building up the fishing fleets. Whatever I say here this
afternoon does not represent in any way the views of
the Government of Korea.

To begin, I would like to make it clear that Korea
has shown a very keen mterest in developing her
distant-water fisheries during the last few years, Total
catch of fish in 1971 has just passed the one-million
ton level, even though the total catch of distant-water
fisheries is only 150 thousand tons. But it will grow
quite rapidly. The total number of vessels engaged
in distant-water fishing is 350 and they have 15 over-

remarks. I do uot think the devdoping landlocked
and shelf-locked states are seeking for special treat-
ment in the new law of the sea. What they seek to en-
sure is that their rights to an equitable share of the
natural resources of the ocean as a member of the

international community should be fairly safeguarded
in any new law. The Declaration of Principles
adopted by the UN that the seabed aad ocean floor
beyond the limits of national jurisdiction and the
resources are the common heritage of mankind is
equally applicable to the living resources of the sea.
The present trend of some coastal states to unflat-
erally extend their fishery zone to cover wide ex-
panse of the ocean is as regrettable as the activities
of the enterprises of some advanced nations in can-
ducting exploration and exploitation ia the deep
ocean Qoor for mineral resources. Such actions are

prejudicial to the present efforts of the community
of nations to try to arrive at an equitable solution
and they render genuine negotiations that much
more difficult if not impossible. Speakiag as a na-
tional of a developing shelf-locked state, I do not
think my government should accept unilatertd claims

I am greatly honored to speak before such a dis-
tinguished gathering. The subject that I have before
me is on the "Interests of Developing Distant-Water
Fisheries." As I look at the topic, I immediately
question myself:

What are the different interests and how are they
interacting? What do we mean by a common heritage
of mankind and what do we mean to do with it? In

connection with these questions, some of the well
known words are Qickerntg in my mind, They are the
following four different but very tricky concepts:
equitable distribution, maximum utilization, maxi-
mum sustainable yield, and conservation.

These are the concepts which are the sources of
greater complications. Initially, I was gomg to ana-
lyze these concepts in the light of national behavior
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The delimitation of sea areas has always an
international aspect; it cannot be dependeut
merely upon the wifl of the coastal State as
expressed in its municipal law. Although it is
true that the act of delimitation is necessarily a
unilateral act, because only the coastal State
is competent to undertake it, the vailidity of
the delimitation with regard to other States de-
pends upon international law.
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seas fishing bases. Distant-water fishing employs about
8,800 fishermen. Our Korean Ministry of Fishery con-
siders the available fish resource to be still abundant;
that is, in 1969 the total catch was only 63 million
tons out of the total available resource of 169 million.

It is an example of under-utilization of resource when
that catch does not affect the maximum sustained

yield. At the sanie time, the price of fish in the world
market is rising. For tuna, for example, the average
price per ton is 450 U,S. dollars in 1965 but has
gone up to 1,244 U.S. dollars in 1971; that is the
rise of 276 percent in just over five years, The Min-
istry has established, as an integral part of the Third
National Five Year Economic Plan of 1972 to 1976,
the target of bringing up the number of distant-water
fishing vessels to the level which would enable her
to achieve a greatly increased total catch.

But the recent trends, which originated to my mind
with the famous Truman Declaration, to unilateral
claims of coastal states over the extended exclusive

fishery zones make us extremely concerned about the
future of our distant-water fisheries, Therefore, we
are strongly in favor of creating or establishing some
kinds of international fishery regimes or of interna-
tional systems of cooperation and management in
fishery zones at an early date. We are certainly well
aware of the fact that the various interests of differ-

ent groups of states have to be accommodated and
harmonized if the new arrangements are to be effec-
tive and stable.

The inost important question is, of course, exactly
what is the fishing ground beyond the limit of coastal
states jurisdiction. How far is the territorial limit and
how far can a coastal state expand the limit uni-
laterally? As we all know, as far as fishing right is
concerned, the coastal state has the sovereign right
within the limit of territorial waters, be it three miles
or 12 miles. Therefore, the only problem is simply to
decide how far the territorial sea should be, and it
will be negotiated upon at the next United Nations
Law of the Sea Conference hopefully in 1973. As I
see it, international practices are centered around the
12-mile limit, and this might be agreed upon at the
conference. But the real problem exists in how to de-
cide a vast area of ocean for the purpose of fishing or
of allocating other living resources which will be ac-
ceptable to all state parties concerned.

In order to see and analyze the overlapping fishing
interests on the seas beyond national jurisdiction,
we can divide the state parties concerned into four
different categories according to their fishing interests
and also to their level of economic and technological
development, The first one is the developing coastal
states, the second the developed coastal states, the

third the developing distant-water fishing states, and
the fourth the developed distant-water fishing states.
Within a single country, like the United States or
Canada, the interests of both coastal and distant-
water fishing can be manifested at a different time,

But it seems to me that there is an international

trend being recognized in some kind of expanded
zone of fishery. Our Latin American friends named
it "patrimonial seas" and cIaim exclusive rights of
all the sea resources, On the other hand, the United
States proposal is to adopt the "species approach" of
stock-by-stock management rather than the zonal
approach of the Latin American type. The stock-by-
stock approach might require a certain limited zonal
space, and the expanded fishery belt might not be
necessary for a certain stock of fish, depending on the
living patterns of a given fish. Therefore, I am in-
clined to propose that a combination of two ap-
proaches might be acceptable to all who would like
to protect their interests. The fishing zone for a spe-
cific stock of fish not extending beyond the negotiable
fishing belt can be established so as to give a coastal
state the primary responsibility to manage the zone
and a preferential right of allocation of the catch
therefrom, but not an exclusive right. The zone must
be managed in accordance with the international
standards which are agreed upon within the fratne-
work of international fishery organization, which I
will touch upon later.

The second important problem that the developing
distant-water fishing states have to face through the
process of building up the fishing fleets is that when
these fleets wish to enter into some of the old, estab-
lished fisheries, they are confronted with considerable
opposition. Most of the international fisheries agree-
ments do not usually provide for the entry of new
parties, just as is the case with the system of na-
tional quotas.

The United States Draft proposal for stock-by-
stock agreements does not expect to accotnmodate
the interests of the new parties, but apparently ex-
cludes such entry, Besides, the United States is in-
sisting that existing or future bilateral and multi-
lateral fisheries agreements should expressly be
recognized as valid between the parties.

However, if we are to have a genuine non-dis-
criminatory international arrangement, it is impera-
tive that the existing international fisheries agree-
ments must open their doors to any states who are
willing to participate, It is only fair to open the door;
that is, to give a chance of participating in fishing ac-
tivities under the rules and terms agreed or to be
agreed upon between the state parties concerned.
Otherwise, the notion of the freedom of the sea is a
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dead notion and it only recognizes for some of the
traditional fishing states the exercise of monopolistic
and exclusive fishing rights over a specific stock of
fish, or over a specific area on the high seas which is
beyond the national jurisdiction. I do not argue
about the fact that fishery zones can be extended more
in an expanded manner, and that area can be regu-
lated through the initiative of the coastal states, pro-
vided that these zones provide a room for the fishing
states, existing or new, under the terms negotiated
and agreed upon by the state parties concerned.

am not suggesting here that we completely do
away with the existing international bilateral or mul-
tilateral fishery agreements. What I am suggesting is
that existing or future international arrangements
should make provision that any new fishing states
who are willing to invest in distant-water fisheries
should be allowed to participate. In this sense, I
would argue that there is nat so-called absolute his-
torical title or vested interests on the high seas be-
yond the limit of national jurisdiction. The idea that
there is nothing sacred about the notion of historical
title has become evident throughout the recent de-
velopinent of internationa1 arrangements even within
the exclusive fishery zones of coastal states. The title
is being phased out within a certain agreed time
limit. If this is the case, I would venture to say that
there is no absolute title to fishing which could ex-
clude the new participants.

The problem occurs in case of anadromous stocks.
Reconciliation of coastal and distant-water fishing
interests should be achieved through negotiation be-
tween all the countries concerned, whether they are
new, or traditional, or coastal. In addition, the
coastal state in whose streams particular stocks of
these species spawn should be allowed to reguIate up
ta the extent that the substantial part of the migra-
tory range of such stocks might be safeguarded sa as
to bring the equitable returns of actual investment.
However, the above-mentioned reconciliation and the
regulatory authority of the coastal states should be
made on a standard formula to be agreed within the
framework of general international fishery organiza-
tion. And the arrangements thus formulated must be
subject to review at such intervals as may be neces-
sary and agreed upon among the members of the
general international fishery organization.

Now, as I said earlier, the extended fishery zones
of coastal states and their preferential rights to man-
age beyond the territorial limit can only be recog-
nized if they do not exclude the distant-water fishing
interests completely. In cases when the fishery re-
source is not fully utilized � that means when the
coastal states do not have maximum capacity to catch

� those coastal states wouM like to provide other
means of catching them. They can either let the other
fishing states participate in fishing within the area by
requiring the payment of license fee ar taxes, or can
invite the developed states to make a joint venture
in fishing industry. But I am afraid the results would
be to place exclusive fishing rights not in the hands of
the developing coastal states, but in the hands of the
few developed fishing countries who could oifer a
joint investment, without obtaining fair return.

What I would suggest, therefore, is that the license
fee be collected in order to defray the management
cost on the basis of agreement within the framework
of international or regional fishery organization. In
cases when a joint investment operation takes place
within the fishing zone of a coastal state, this should
not exclude the possibility of other new distant-water
fishing states participating, taking into account the
needs and the interests of the developing states,
whether coastal or distant-water fishing.

However, the concept of "capacity to catch" will
be extremely difncult to apply without costly con-
sequences. If, as in the United States proposal, the
agreement can be reached in sharing in the benefits
of fisheries in accordance with increased capacity of
fishing fleet of the coastal or fishing state, the conse-
quences would be an intensive competition and eco-
nomically detriinental. This kind of arrangement
would only lead the coastal states and, in turn, the
distant-water fishing states to invest more rapidly in
fishing vessels, so that they could increase their ca-
pacity to catch and, thereby, their share of the annual
yield. The concept will only encourage the coastal
states to seek the joint venture with a few highly de-
veloped countries, thus in fact recognizing the greater
share for the developed countries. Another possi-
bility is that fishing vessels of the developed coun-
tries would seek protection under the flag of con-
venience. Both mechanisms will only create a higher
degree of dependence of the coastal state upon
the investing developed states, At the same time,
if the coastal states policy to increase capacity
comes into direct or indirect confiict with the in-

terests of developed countries, resistance will occur in
terms of refusal to cooperate in technical assistance
and the transfer of technology.

These resistances and pressures from the devel-
oped fishing countries take place in a wide range of
varieties. They can refuse to cooperate in whatever
manner that would help the developing distant-water
fishing states to grow. Loans and aid for the develop-
ment of fishing industry can iinmediately be reduced
or even stopped completely. Fishing gears can be re-
stricted for export to a certain specific fishing state.
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They will not allow fishing bases or the right to call
at the nearest port of a fishing zone if those ports are
within their own jurisdiction. And even if the fish-
ing bases or the calling rights are granted, they would
impose all sorts of taxes and fees upon the fishing
fleets of developing countries, creating an extra
burden to bear.

We also observe the recent trends of the developed
countries to establish regulations against pollution,
either in terms of requiring fishing vessels to attach
a necessary apparatus to stop pollution, or payment
of insurance premium, or some combination of both.
This is also an additional difficulty for the develop-
ing countries to bear individually. What I would
suggest, therefore, is that an international fishery
organization can work out a standard formula which
could reduce the burden of developing fishing fleets,
taking into consideration that pollution can hardly
be the making of developing shipping fleets, but is
rather the consequence of industrial development.

Thus far I have been pointing out problems that
the developing distant-water fishing states have to
face and ways to harmonize them as I see it as a stu-
dent of international law from a developing country.
It has been clear, I hope by now, what the major
difficulties to overcome are if a state is to build new

fishing fleets. In a few instances, I have pointed out
that I put my hope of international fishing regimes
and their manageinent to a new standing interna-
tional or regional fishery organization. In view of the
fact that the fishery resources are enormous assets to
mankind, I think this deserves the attention of the
"World Fishery's Congress." The creation of such an
organization would insure that disputes over fishing
among the member states can be peacefully settled
through the mechanism of arbitration and control
which is agreed upon. The purpose of the organiza-
tion is not only for the establishment of more equita-
ble regimes and reviewing annual allocation of in-
ternational fishing activities, but also for the ef5cient
management of the wealth of mankind. In order to
achieve these goals, the organization should, inter
alia, coordinate the activities of different interna-

tional organizations concerned with the maritiine en-
vironment, and conduct the necessary scientific re-
searches regarding fisheries and other living resources
of the high seas. The study of the population of fishes
should include research on the abundance, biometry
and ecology of the fishes, oceanography of their
environment, and the effects of natural and human
factors upon their abundance.

Now I certainly hope that the International Fishery
Organization can grasp the real needs and interests
of the developing countries when they speak about
the principle of non-discrimination, equality, or
equitable distribution. In specific cases, we know
very wefl that it does not mean the same thing to
everyone.

I would agree that this is highly subjective and is a
problem of social value and of philosophy. Highly in-
dividualistic and capitalistic social value would tend
to have the concept of non-discrimination very nar-
rowly interpreted. They would maintain that the
principle of non-discrimination means equal oppor-
tunity to pursue national well-being irrespective of
the given conditions, sociowultural environment, and
the rules of the game at a particular time. If these
givens are not equal, historically or otherwise, this
notion of non-discrimination becomes a political
ideology, which only rationalizes and therefore pro-
tects a certain particular interest.

To my mind, equality means not only equal op-
portunity to realize national goals, but also equality
for thc postnatal capacity and capability to achieve
them, and ultimately it means bringing up the differ-
ent nations to a much higher and equal level of na-
tional fulfillment.

If we are to be faithful to this definition of the
notion of non-discrimination, it is quite natural for
us to take into consideration the special and prefer-
ential interests and needs of the developing countries
in fishing, whether coastal or distant-water fishing
states, and to take into account the contribution of
fishing industry to the national economic develop-
ment of the deve1oping countries.
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A View of a Distant-water Fishing State-Japan

Takeo Iguchi, First Secretary, Permanent Mission of Japan to the United Nations

Wednesday afternoon, Jttne 28

Fisheries have been traditionally one of the most
important industries for Japan. As it is a small coun-
try with limited agricultural potential, fish have for
centuries been an indispensable source of food for its
large population; and presently fish and fish products
provide well over half of the total animal protein
supplies available, including the consumption of
whales which amounts to nine percent of animal
protein supplied. In 1970, the total catch of fish by
Japan exceeded a little over nine million tons. The
high rate af human consumption of fish and also the
high percentage of protein intake accounted for by
fish is inevitable because of deficiencies in the supply
of alternative sources of protein from domestic ani-
mal and dairy products. The long-standing depend-
ence on fish as an important source of food is in-
deed so firmly established in our dietary habits that
it cannot easily be changed, and therefore the im-
portance of fisheries to my country will not diminish,
despite our overall economic development. Statistics
show that the increase in living standard is accom-
panied by an increase in demand for fish, particularly
for high quality fish. Therefore, it is our hope that the
world would continue to produce and reproduce in-
creasing amounts of fish and marine products for
our nutrition, and we believe that Japan's experience
and technology could play an important role in this
respect.

We agree that an era of unrestricted right to fish
on the high seas is over. Such freedom was possible
when the sea was a symbol of infinity and the marine
resources were regarded as inexhaustible in relation
to man's capacity to fish. The problems which the
international community now faces in regard to the
regulation of fisheries on the high seas have been
debated from various angles by many officials and
experts, but they often reflected the national positions
and interests of their own countries, However, we
must also strive to attain an equitable accommodation
and compromise of the interests of all states, both
coastal and distant-water fishing states, developing
and developed states.

What I wish to point out is that the fear of deple-
tion of fish stocks may be exaggerated without sulfi-
cient scientific evidence, and that psychology was
clearly demonstrated in the case of the recent mora-

torium resolution for a ten-year ban on commercial
whaling which we opposed. It is notable that in re-
cent years the world total catch of fish has been in-
creasing at a rate unknown in the past. Thus, it has
increased from 33,2 million tons in 1958 to 69,3

million tons in 1970; that is to say the world's total
catch more than doubled over a decade. There are

reasons to believe that this trend of increase will con-

tinue in the future. Of course, the overall increase
in the world's total catch has been made possible, to
a great extent, by the discovery of unexploited fishing
grounds and the development of new and more efll-
cient fishing techniques, Japan would very much like
to contribute in this field. The discovery of unex-
ploited fishing grounds should be further encouraged.

But we also acknowledge that the large increase in
catch has been achieved, not as a result of unregu-
lated competition among participants, but in large
measure, if not in all cases, it has been accompanied
by the necessary restraints and cooperation on the
part of individua1 participants for the purpose of con-
servation and prudent utilization of fishery resources.
It has been one of the important fishery policy aims
in my country to lay emphasis on the protection of
marine living resources not only in the coastal waters
but in other parts of the high seas as well. When a
stock of fish is in danger of depletion, no state should
disregard the general obligation to cooperate with
the other states concerned to restrain their fishing
activities at an appropriate level. To achieve this
objective, fishing activities conducted by Japanese
nationals on the high seas are regulated in accord-
ance with the relevant domestic legislation. Thus,
even in the absence of an international convention

for conservation, our nationals engaged in fishmg in
the high seas are under domestic law subject to gov-
ernmental supervision for rational utilization and
eRective conservation of the living resources of the
high seas, But uncoordinated efforts by individual
countries are clearly not suflicient.

On the other hand, we also do not share the view
that the question of conservation could be dealt with
by the simple method of extending the jurisdiction of
coastal states dozen of miles, or even hundreds of
miles, off their coast. The biological characteristics
of fishery resources are such that they make inter-
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national cooperation essential to achieve the objec-
tive of conservation. No conservation program could
be effective if it were applied unilaterally, in isola-
tion, to limited areas off the coast of a single state.

It is our considered view that existing international
or regional fishery commissions have played a vital
role in the conservation and management of fishery
resources harmonizing the interests of distant-water
fisheries and non-distant-water fisheries and taking
into account the biological and other characteristics
of the individual circumstances. There are at present
22 fishery commissions responsible for the conserva-
tion and management of fisheries. These fishery com-
missions have come to cover practically all important
waters of the world and practically all fish stocks
which are caught by different nationals and there-
fore call for international regulation.

Of the 22 existing fishery commissions, Japan is
at present a member of 12, the U.S. 11, Canada and
the USSR eight respectively. These are the principal
examples. It has been the coiisistent position of the
Japanese Government to support international activi-
ties for the rational utilization and effective conserva-

tion of the living resources of the sea, and, in ac-
cordance with that position, Japan has pursued a
policy of international cooperation through interna-
tional fishery commissions as well as through the
FAO and its subsidiary bodies.

Fishery commissions have played an important
role and provided forums in which fishing activities
of countries concerned can be coordinated in a prac-
tical manner. On the other hand, as was pointed out
by some governments, the existing fishery commis-
sions do suffer from certain weaknesses in ensuring
effective conservation measures. For example, not all
countries participating in fishery are necessarily
members of the commission. But this problem can be
overcome, in the view of my delegation, by requiring
all countries participating in the fishery to become
members of the commission, or at least to take the
necessary steps in conformity with the conservation
measures adopted by the commission.

We must admit that, in the future, the fishery com-
missions have to take into account the potential need
and capacity of developing countries' fisheries, We
should take note of the requests of developing dis-
tant-water fishing states, such as the Republic of
Korea.

Further, it has been said that regulations have
often been too little and too late because acceptance
of scientific evaluations is difficult to obtain. This
problem is derived partly from the desire to agree
on measures based on complete scientific data. We
believe that the ineffectiveness in the work of the

commissions in this regard can be improved upon by
incorporating in the general principles of conserva-
tion a principle to the effect that conservation meas-
ures must be adopted on the basis of the best evi-
dence available, and that na state may be exempted
from the obligation to take conservation ineasures on
the ground that sufficient scientific findmgs are lack-
ing.

Recently, for example, in the Seabed Committee
of the United Nations, the interests of certain coastal
states seem to be regarded as sacrosanct, whether
they intend to utilize the marine living resources for
their full benefit or not. We wish to point out that if
the coastal state has special interests and responsi-
bility with respect to coastal species, Japan con-
siders that, equally, distant-water fishing states also
have interests and responsibility with respect to them.
If coastal species have a close relationship with the
adjacent land, it must also be said that they have a
relationship not only with the land but also with the
entire ecosystem of the seas of which they form a
part, If the coastal state is dependent econoinically
on fishing coastal species, we must point out that,
equally, distant-water fishing states also have neces-
sary economic dependence upon them. I have em-
phasized earlier Japan's own special dependence on
fish and fish products caught in the coastal as well
as in distant waters as an important source of food.
I believe that other countries also have their special
concerns, each different from the other. Disagree-
ments or dissatisfaction are bound to arise, only
naturally, among participants over allocations or
shares of resources when there are two or more
participants which are engaged in fishing for common
but limited resources. But, despite these problems,
fishery commissions again have provided appropriate
forums in which, so far, all participating members
have somehow managed to arrive at reasonable solu-
tions in the end, guided in most cases by rationality,
wisdom and the spirit of compromise.

We have said so far that international and regional
fishery commissions provide, in principle, appropriate
forums for conservation of resources and their ra-
tional utilization, We have also said that to make
more satisfactory the functions and operations of
the commissions, there is a need to strengthen and
supplement certain aspects of their work. To this
end, we consider that certain rules and principles
can usefully be established. Moreover, such rules
and principles can serve as basic guidelines in fishery
negotiations among states in the event that there is
no such commission. In this connection I have al-

ready referred to some aspects of the problem re-
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lated to conservation. I should now like to turn my
attention to another aspect of the problem.

While expressing our readiness to support the in-
ternational agreement on the maximum permissible
breadth of the territorial sea at 12 miles, in the Sea-
bed Committee of the United Nations, Japan sug-
gested at the meeting last summer the line of ap-
proach that inight properly and reasonably be taken
to tackle the very complex and difficult problem of
fisheries in the areas of the high seas adjacent to the
limit of 12 miles, in order to bring about an equitable
accommodation of diverse interests. My delegation
stated that the concept of "protection" has no place
in the present legal regime concerning fisheries. And
yet, we must recognize that the infant coastal fish-
eries, particularly of developing countries, are sel-
dom in a position to compete on equal terms with
the distant-water fisheries of developed countries.
We therefore consider that it is amply justifiable to
recognize, as a general principle, that developing
coastal states will be entitled, in the waters adjacent
to the 12 mile limit from the coast, to preferential
fishing rights which will ensure them an allocation of
resources in terms of the maximum annual catch

that is attainable on the basis of their individual fish-

ing capacity. We share the view of our Korean repre-
sentative who expressly favored the preferential
rights of coastal states as against the exclusive eco-
nomic zone.

Now as regards coastal states which are developed
countries, these countries usually possess the neces-
sary financial and technological means of making in-
ternal adjustments, including the modernization of
their fishing fieets. In such cases, special protection
might even encourage overinvestment in inefficient
fishing industries with the result of having to impose
unjustifiable sacrifices on the legitiinate interests of
distant-water fishing states, My government in gen-
eral shares this view. However, it must be recog-
nized that coastal fisheries conducted on a small
scale, mostly by small fishing vessels, are of such
nature and characteristics that they are not amenable
to adjustment and are vulnerable to competition from
outside, and therefore need protection. Under these
circumstances, my authorities consider that prefer-
ential fishing rights should be recognized for devel-
oped coastal states in terms of the minimum annual
catch required for the continued operation on the
existing scale of clearly and precisely defined small-
scale coastal fisheries.

In conclusion, I wish to stress that the interna-
tional community cannot, and should not, afford to
provide itself with any simplified solution to the com-
plex problem of fisheries, simplified in the sense that

a limited number of states with long coastlines and a
further limited number of states having the privilege
of being adjacent to rich fishing grounds benefit
from exclusive and monopolistic enjoyment of ma-
rine living resources in the vast areas of the high
seas. The interests of other states, especially those
which heavily depend upon fisheries, or which have
little or no coastline at all, or which fare unfavorably
with regard to access to rich fishing grounds or which
have the potentiality of distant-water fisheries as a
part of their economic development program, must
also be respected and duly taken into account.

Many countries in the developing world, especially
in Asia and Africa, are dependent on fish for food.
It seems that those people whose staple is rice con-
sume high amounts of fish. These countries are in
fact making efforts to expand their fisheries and some
of them already have successfully developed thein
for fishing in distant waters. Japan is one of the lead-
ing nations in offering technical assistance for de-
veloping fisheries. We receive trainees from Peru,
India, Ceylon, Nigeria and many other developing
fishing states and have established Southeast Asia
Fishery Centers in Thailand and Singapore for dis-
tant-water fishing. The distinguished representative
of the Republic of Korea has already explained the
development of the Korean fishing industry. It is
surely not consistent with the interests of these de-
veloping distant-water states that they should be
made subject to the will of the coastal state for their
continuation of fishing as their fishing capacity
grows. Underutilization of resources should not be a
popular measure when the world population is grow-
ing fast and the demand for fish is rising.

The fishery resources of the world are distributed
in a highly uneven manner as I have pointed out and,
as a result, large and lucrative fishing grounds are to
be found only in waters off the coasts of a rather
limited number of countries, I would not accept the
contention of the privileged developing countries who
claim that they fully represent the interest of the
whole developing countries, which is not true. In
view of such characteristics of fishery resources, the
protection of coastal fisheries by means of exclusive
fishery zones would in fact result in granting a few
countries the right to monopolize the major fishing
grounds and depriving the rest of the world, includ-
ing most of the developing countries, of opportuni-
ties to fish except in areas off their own coast when
they are planning to build up their fishing fleet for
o8-shore and distant-water fishing. The rules we are
going to formulate should not attempt, as it were,
to create artificial boundaries of national jurisdiction
which fish will ignore in any case and which will
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only serve the interests of a few privileged states,
The new regime must provide the small-scale fish-
eries of developing coastal states with adequate pro-
tection, but they should at the same time be of such
a character as to accommodate in an equitable man-
ner the interests of all nations that are entitled to

the right to utilize the living resources of the high
seas � the right to be enjoyed by all members of the
international community. The freedom of fishing
must be modified in order to protect and promote the
interests of those who have been unable to share in

an equitable manner the benefit of the rich resources
the sea offers to mankind. Joint venture between

developed and developing countries could be further
promoted to the mutual benefit. Coastal states should
bear in mind that with the increase in catch the in-

crease in exports of fish should follow and Japan is a

HERRINGTON; There has been talk of a voting
bloc of landlocked and shelf-locked states at the com-

ing conference. There was similar talk in. 1958 and
1960, yet such states generally voted with their neigh-
bors in showdown votes. Do you think there will be
such a bloc in the next conference, or will the 1958
and 1960 experience be repeated?

CHAO: I am afraid that is a difficult question to
answer; it involves a certain degree of speculation,
but this much I can say. As I have stated, there are
a total of 21 landlocked states in the developing
world, and there probably might be another half a
dozen or more shelf-locked states.

I think the condition now, and the condition in
1958 and 1960, is probably different. The develop-
ing landlocked and shelf-locked states are now bet-
ter aware of their interests on the questions of law
of the sea, and of their stakes in these questions. I
should imagine that their voting in the forthconung
conference would be determined by their national
interests.

Now, in this regard it might be of relevance if I

huge market for fish and fish products. With the
spirit of compromise and cooperation, I hope that
we will be able to formulate new rules, the absence of
which has been a source of bitterness and confusion

felt by so many nations with respect to the existing
legal order of the sea. We should not undermine the
profitable opportunity for economic cooperation be-
tween the developed distant-water fishing states and
the developing coastal states by undue emphasis on
rigid jurisdictional approach which ignores economic
reality.

The world must endeavor to accommodate in an

equitable manner diverse interests of states � devel-
oping and developed, coastal and distant-water states
� on the basis of international cooperation and in
principle within the framework of international fish-
ery commissions.

Wednesday aftemoou, June 28

mention the fact that in the Seabed Committee we

have an informal landlocked and shelf-locked group.
This group at the present moment has a flexible
membership of about 18 members, However, these
18 members are not all developing, as a number of
them are developed countries like Belgium and the
Netherlands. Nevertheless, we work together as a
group to find certain common solutions to common
problems.

With regard to regional arrangements, I believe,
for the reasons which I set out in my paper, that
regional arrangements are workable only if the broad
rights and obligations of states are clearly defined.
This is because I do not think states should bargain
from a position of weakness, but at least they should
bargain from a position of equality.

In this regard, I must mention that in the Seabed
Committee itself, the representation of landlocked
states is unfortunately very ill-proportioned. The
membership of the Seabed Committee is 91, which
means that approximately three out of every four UN
members are members of the Seabed Committee. But

of the developing landlocked states, I can only re-
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call five members who are members of the Seabed

Committee. Those are Nepal, Afghanistan, Bolivia,
Mali, and Zambia.

Nevertheless, this is nat without significance. At
least this shows a start that they are slowly realizing
their interests and needs in the law of the sea.

DE SOTO: I found very interesting Mr. Chao's
earlier remarks about the alliance between landlocked

and shelf-locked states without distinction of whether

they are developed or developing countries, and I
found speciTically interesting what he said about the
Latin American developing landlocked states' ap-
parent refusal to back the Montevideo and Lima
Declarations.

They could not very well back them, They could
nat very well back the Montevideo Declaration be-
cause they were not at Montevideo. It was a meeting
of countries with jurisdictions of 200 miles.

The Lima Declaration, on the other hand, referred
to coastal states' rights; it did not attempt to tackle
the problems of landlocked states. These are the rea-
sons why supporting those Declarations was irrele-
vant.

Now, regarding the general philosophy behind this
aniance, I have always found it somewhat baflling.
Mr. Chaa has managed to speak on behalf of both
landlocked and shelf-lacked states. I am not sure

exactly where the affinities are.
There was someone a few days ago who said that

he found the whole concept of shelf-locked states
was an abomination, I don't agree with that at all;
I think he is wrong. I think there is such a thing. I
am not sure what it is, but in good faith I do believe
it does exist, and that they do have special problems
of their own. Now, what I do not manage to realize
is exactly where the affinities lie betweeii shelf-locked
and landlocked states. And, at any rate, I do nat
see where the foundation for a political alliance lies.

I believe we were talking about fisheries today,
But I thought that the main foundation for such an
affinity was because neither the shelf-locked nor the
landlocked states had any possibility of direct access
to the seabed beyond the continental shelf. I believe
that was the original foundation. Now if we look at
it strictly in that light, I believe that there is far more
affiinity between a shelfless state, a state with a very
short shelf, such as Peru or Chfle or Ecuador, or
most of the states bordering on the Pacific, and a
landlocked state such as Bolivia. We have in com-

mon the fact that we do not have shelves, ar we
virtually do not have shelves to speak of.

In comparison with shelf-locked states, I find that
these seem to be in a gilded cage. "Shelf-locked":

lacked by shelves. That is a gilded cage; we do not
have the wealth that is contained in shelves.

Now, I believe that Bolivia realizes this, and I
think she reaIized it at the hour of truth in 1958 and

1960, as was pointed out by Mr. Herrington. And
I am sure that my friend Mr. Chao does not believe
that he will manage to drive a wedge in the very
goad relationship and rapport that we have with
Bolivia, with whom we have transit agreements, and
I think that Bohvia realizes this also. Peru is Bo-
livia's backyard, and when Bolivia wants to speak
of "access ta the sea" she is thinking of the Pacific.
She is not thinking of the North Sea, nor is she
thinking of passage through the Strait of Malacca.
I think you will agree with ine.

What I wanted to say, in sum, is that though I
find it is possible to identify distinctly certain spe-
cific problems that states 'have, you could probably
make a list of problems as long as the list af states
who are members of the United Nations or of the

international community. But I think that it is not
exactly leading us toward the iight to identify some-
what artificial blocs, I do not think that alliances

such as these will have a durable effect.

CHAO: Let me assure Mr. deSota, with whom I
have been associated for the past two years, that it
is not my intention to drive a wedge between the
Latin American countries. The intention of my state-
ment is to focus differences of interest of the various

developing countries, different because of their geo-
graphical situations.

Mr. deSoto asked me what is the afllnity between
the shelf-locked state and a landlocked state. Since

I am from Singapore, a shelf-locked state, let me
draw the parallel affinity between Singapore and, for
example, Bolivia, Now you may scaff at the idea;
where is there any affinity at all, because Singapore
is such a bustling port, with all the ships coming to
and fro, while there are no ships coming into Bo-
livia? Admittedly that is so. That is the main. differ-
ence between Singapore and Bolivia. We have a
channel to the outer sea,

Our common interest with Bolivia, essentially, lies
in the mineral resources and the living resources of
the sea. Let us first take the case of mineral re-

sources. As I have demonstrated in my paper, we
have only four miles of water to claim, even if we
wanted to extend the territorial sea. Within that

four miles, almost a major part of it has been taken
up as sea lanes, and as far as we know there are
no minerals within our seabed. If there are any, we
don't know about them. The fact therefore is that

Singapore would not be able to benefit in any way



148 International Fishery Regimes

under any general law which accords to the coastal
states extensive jurisdiction over the seabed area
and its mineral resources. Now, in that sense we
share a common interest with Bolivia, to ensure that
the widest possible area of the seabed of the oceans
comes under the common heritage of mankind,

Turning to the point regarding marine resources,
the same argument applies, As I have said, we have
na fishing grounds � or rather, we have extremely
limited fis'hing grounds in Singapore. I have already
given you the figures; something like over 80 per-
cent of Singapore's fish catches are caught outside our
territorial waters, Any scheme to extend exclusive
economic zones of coastal states beyond the territorial
sea limit of 12 miles would certainly cause consid-
erable hardship ta the fishermen of Singapore. Very
much the same position would apply if we look at
Bolivia. Of course, as I have stated earlier, Bolivia
is not probably at present engaged in fishing, but
that is not the point. I mean, their right is there,
under the present law, and if we want to change the
Iaw, we have to make sure that their rights under
existing law are preserved. Whether they fish or
they do not fish is an option which should be left
open to them.

Inasmuch as many developing coastal countries
today would like to have exclusive econamic zones
for one reason � to keep their options open, espe-
cially in regard to those coastal states which are not
at the moment engaged fully in fisheries � in the
same way the developing landlocked countries would
also like to have their rights preserved to keep their
options open, in case their natianal development
should move in a direction which would require that
they involve themselves in fishing.

REBAGI.IATI: I would like to make a brief

cominent on the very good speech that was given
by Dr. Schram. At the end of his speech he referred
to a possible compromise; namely one that would
consist of setting a maximum limit up to 200 miles
that would be applicable both to the continental
shelf ar the seabed, and to the water column of the
superjacent waters. I would like to point out that
this compromise, with all due respect, would not be
able to meet all interests involved in this question,

According to existing international law, both
conventional and customary international law, states
have sovereign rights over the continental shelf fol-
lowing the 200-meter depth criterion, and according
to the Geneva Convention, to the extent of their ex-
ploitability. That means ta the distance to which the
exploitation of the continental shelf or the seabed is
feasible.

The International Court of Justice, in the North
Sea Continental Shelf Case, has recognized that the
Articles l, 2 and 3 of the Continental Shelf Conven-
tion of Geneva, 1958, are not only conventional
provisions, but also have the virtue of customary law,
and the International Court of Justice, besides, also
said that states have sovereign rights over the Con-
tinental Shelf because it is the natural prolongation
of their territories and follows the same kind of

sovereignty that territories have.
Now, the problem is that according to a principle

very well recognized recently, there is an interna-
tional area of the seabed beyond national jurisdiction
that is the common heritage af mankind. Haw we
could compromise this principle with the principle
that states have sovereignty up to the extent of the
feasibility of exploitation; that is the requirement,

There are some other states � and this is the sec-

ond problem for a geographical definition of the
continental shelf rights � as Mr. Alvaro deSoto
recently pointed out, that really don't have, geo-
graphically or geamorpholagically speaking, conti-
nental shelves, because their shelves fall into the
depths at a very few miles out to sea.

So if we adapt a geomorphological criteria, under
that criteria those states wiU not have an important
continental shelf recognized by the law,

The compromise, according to some views which
were expressed both within the regional American
Declarations and also within the forum of the United
Nations, not only by the Latin American peoples,
but by other states such as Australia and New Zea-
land, Canada, et cetera, would be to adopt a com-
bination of criteria. That is to say, the 200-mile
criterion would be complemented by some other
criterian recognized in those states which have con-
tinental shelves broader than 200 miles, by which
they will keep that sovereignty to the extent of the
outer linut of their continental margin.

By this compromise, states which da not have a
geographical continental shelf will still have the
200-mile legal continental shelf, and states which do
have more than 200 miles of continental shelf and
for which existing law recognizes their sovereignty
over that area, will still hold that area. This is mainly
because it is rather difficult and unsatisfactory to
meet the very difiicult problem, which is to link two
geographical areas which are rather different. One
area is the ocean space which consists af the water
column and the superjacent waters; and the other
ocean space is the continental shelf. It is rather di%-
cult to try to compramise by linking both and
trying to give to bath problems the same solution.

So the compromise according to this view that I
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am trying to reflect now is to adopt an alternative
criterion which could meet both needs, those of shelf-
less states and broad continental shelf states. That

does not imply any consequence on the superjacent
waters and in the water column, This view supports
the idea that the regime for those superjacent waters
and water column should be according to the cMer-
ent features of that ocean space, and the solution for
that ocean space is going to be rather difTerent, per-
haps, than the solution for the continental shelf.

SCHRAM; I would like to point out that the 200
miles I referred to at the end of my paper were not
necessarily my personal preference. I was simply
stating what has been put forth by a number of coun-
tries in the UN Seabed Committee, and in other
places.

I realize the particular circumstances which the
last speaker referred to; the proposal he discussed
would take care of those geographical and rnorpho-
logical considerations. I Mn not really prepared at
this moment to comment especially upon that.

FERRFRO: The subjects that are being discussed
here are very broad, and several remarks can be
made about them.

I am sure that the people present here will make
many important canunents. That is why I only want
to express twa of them.

The first one is related to the validity that has
been attempted to be given to the Geneva Conven-
tions as a basic source of the international law of

the sea. With great respect to my colleague from
Singapore, I can not accept that position. I da nat
wish to begin a large dissertation about what we
understand by "sources" of international law.

However, very briefly I must say that the two main
sources, as we all know, are treaties and custoin.
Regarding treaties it is generally agreed that treaties
have binding force only among those states that are
parties to the treaty. With reference to the Geneva
Conventions, they are only binding on one-third or
less of the countries of the world, because only one-
third of those countries are parties to those Con-
ventions. And among the twa-thirds that are not
parties are the two mast populated countries in the
world, Mainland China and India.

Thus, among 141 states that today constitute in-
ternational society, up to June 1971 only 41 states
are parties to the Convention an the Territorial Sea
and the Contiguous Zone, 48 states are parties ta
the Convention an the high seas, 32 states are par-
ties to the Convention on Fishing and Conservation
of the living resources of the high seas and 47 states

are parties ta the Convention on the Continental
Shelf,

Also, I would like to say that among the 86 states
that participated in the Geneva Conference of 1958,
only around one-half af them or even less are par-
ties today to the Geneva Conventions. Therefore,
even at the moment of the Geneva Conference, there
was no generA agreement between states on many
aspects of the law of the sea.

Therefore, when we speak of treaties as a source
of international law, we can not say so easily that
the present regime is based on the Geneva Conven-
tions on the Law of the Sea.

Also, it is very difficult to accept that the limits
of the territorial sea as three or 12 miles are based

on the concept of international custom. As we all
know, there are many definitions about international
custom; I will just mention the one that is given in
Article 38 of the Statute of the International Court

of Justice, which is recognized as a valid and very
important definition. This article speaks of interna-
tional custom as "evidence of a general practice
accepted as law" by the states.

Furthermore, there are two elements in custom:
 a! The material element or general practice that
must be observed by the majority of the states in
the world, in the same way and during a certain
period of time, and  b! The subjective element
known as the opinio juris sive necessitatis, which
means that the states that observe a certain practice
must act in such a way that they are accepting such
practice as law.

It is important to stress that this is the traditional
concept of international custom established through-
out history by the European powers and the western
civilization. However, for some socialist countries
and several newly independent states, custom is a
form of tacit agreement which is binding only on
those states which have accepted it by its explicit
consent.

I really think, and even more I am convinced,
that under the traditional and European concept of
general international custom, the limit of the terri-
torial sea fixed either on three or 12 miles does not

constitute international custom. Indeed, in this case
the material and subjective elements of custom al-
ready mentioned are not present.

Without making reference to many examples and
ta the national legislation of several countries, I
would like to mention that at the Codificatio Con-

ference held at La Hague in 1930, the states partici-
pants were not able to reach an agreement on the
limit of the territorial sea. The same happened at
the Geneva Conferences of 1958 and 1960. Thus,



150 International Fishery Regimes

we cannot speak of evidence of a general practice
accepted as law by the states,

Here we have a clear proof that there was no
general rule of international custom on this matter. I
don't want to go into more details; I think that it
is a legal discussion and I might be directing the
attention of this panel to other aspects which may
not be of present importance.

Furthermore, I would like to recall that interna-
tional custom is a concept that changes according
to different realities aad to the different practices of
states, aad according to the differing conditions of
a world which is in transition aad ia a process of
change.

So we must aot make the mistake of basing our
thinking on. international custom so easily.

What I would like to suggest to my colleague
from Singapore is that there are no rules of general
international law in many aspects of the law of the
sea. And this position is even in favor of his own
interests,

My second comment, also without going into many
other details, is that I think that the audience here
maybe is going to iaisinterpret what is happening in
the world, not only in the developiag countries,
Many comments have been made on the differences
among developing countries. Of course there are
some differeat interests and some difFerent positions
between the developiag countries, as there are dif-
ferent interests aad different positions between the
developed countries.

However, also there are many very important
necessities aad interests in common between the

developing countries; there are possibilities of ac-
coimaodatioa between them; there are possibilities
of making regional agreements according to the re-
gions, trying to fit the necessities and interests of
the landlocked countries, as iny colleague from
Singapore has said. But the main concern, the main
problem is developing countries' needs and interests
against the needs aad interests of the developed
countries. That is the main problem ia today's real
world, aad I am sure that our colleagues from the
developing countries will agree with that,

So let us not permit that somebody may think that
the main idea is the confroiitatioa between develop-
ing countries. Oa the contrary, let us aot forget
that our raain concern, which becomes raore and
more clear each day, is the problems between de-
velopiag and developed countries; and our main
concern among the words we have heard in this
panel may be for example this very nice offer of
serving the world through Japaaese fisheries made by
our coHeague from Japan.

WOO: As I was listening to the question which
was raised by our colleague from Peru, I have a
feeling that I would like to agree with him except
that there are certain points where the difference of
opinion arid difFerence of attitudes arid interests
might exist among the developing countries. Even
though I do agree that a great confrontation is be-
tween the North and the South, that does not neces-
sarily mean that the Third World is united.

IGUCHI: I think the distinguished Professor from
Lima did not elaborate, aad I can not understand
his argument. But if I may so, I think each country
really has its own position, and even among the
developing coastal states which are adjacent to each
other, they have differeat interests which they might
have to adjust.

Certainl, between the coastal states on one side
and the landlocked aad shelf-locked countries on

the other, they have different interests. Also, there
are some developing countries who are developing
their distant-water fishing capacities, whereas some
of the so-caHed developed countries do not have such
distant-water fishing capacities.

I think that also, between the developed aad de-
velopiag, there are certain gray areas. I would fuHy
understand the argument based on their national in-
terests, but when that would be expanded in a logi-
cal way to say that they are speaking on. behalf of
aH developiag countries ia developing versus devel-
oped, this is an essential point; I thiak this is too
abstract to be convincing.

ROYCE. William Royce, from the National Ma-
rine Fisheries Service of the United States.

As we look at the broad general mandate of this
session, the accominodatioa of major interests, I
think we have tended to lose sight a bit of the major
conflict in our fisheries between coastal and distant-

water fishing. This is a very ancient conflict, going
back several thousand years, aud it is becoming
more and more acute as we develop the ability to
fish farther from port.

It is my view, aad I would invite the comments of
some of the panel members on this, that some of
the restraints on distant-water fishing probably make
some of our legal arguments and opportunities moot,
or at least in part moot.

I would like to emphasize again the very different
social, financial and political arrangements in the
coastal fisheries as opposed to the distant-water fish-
eries, aad make especially clear the point that those
countries which now lack a seafaring tradition and
people accustomed to going far from home on board
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small fishing vessels are probably going to have an
impossible task to participate in distant-water fishing.

I would note further that very few people are
employed on distant-water fishing vessels; on the
catcher vessels, it is probably a maximum of about
30 per vessel, on the combined catching and proc-
essing vessels it is probably a maximum of about
125 or so. These are especially capital-intensive ven-
tures, requiring an investment on the order of $20,-
000-$40,000 per man in a distant-water fishing
vessel.

The operation requires some highly sophisticated
managerial capability, and seafaring capability, and
any country beginning a venture in this area must
expect an expensive learning period. Let us note
again that some countries have found this to be a
permanent expense, if we observe the continuing
subsidies that some distant-water fishing vessels
receive from their governments.

I think that these considerations alone mean that

the opportunities for landlocked countries and coastal
countries lacking a seafaring tradition to participate
in distant-water fishing are probably very small in-
deed.

KASAHARA. Compared with problems of sea-
bed mineral resource exploitation, fishery problems
have a number of unique characteristics. One of
these is the question of coastal versus maritime or
distant-water nations. I think we are very often con-
fusing the question of coastal fisheries versus distant-
water fisheries with the question of coastal fishing
states and distarrt-water fishing states.

Some of the distant-water fishing states, the most
remarkable example of which being Japan, have a
wide variety of inshore, coastal and nearby-water
fisheries, and the governments provide, under their
domestic regulations, a tremendous amount of pro-
tection to these fisheries against ofTshore fishing by
vessels of the same country. In some other nations,
too, there are different segments of the fishing in-
dustry; some of them are very coastal, like most of
the salmon fisheries in the United States, and some
of them are very distant-water types, like the tuna
fisheries of the same country.

So I don't think we should confuse the question
of coastal fishing states versus distant-water fishing
states with the question of coastal fisheries versus
distant-water fisheries. These are two different ques-
tions, and even within the same country which is
classified as a distant-water fishing natiorr, there are
plenty of measures taken for the protection of their
own coastal fisheries.

8'ALLACE: I suppose I should start, if I may
make a quick comment, by saying how much I
agreed with so much of what Dr. Schram said. It
does seem to me that the argument that accidental
geological advantages in fisheries should be the
common heritage of mankind when they are close
to a state, relatively speaking, whereas accidental
geological advantages in terms of oII, for irrstance,
are the property of the coastal state, is a position
which is rather utopian to hold.

It seems to me that except on the most global
utopian grounds, we are being highly unrealistic in
expecting coastal states to yield what is for them
an advantage as real as discovering oil in your terri-
tory or coal, copper or anything else. That is by
nature of a comment.

A quick further comment which I hope will make
a question, particularly to Mr. Iguchi; it does seem
to me that it is impossible, or highly unlikely, that
we will be able to accommodate these major inter-
ests at the global level,

If I were to hazard a guess as to what the most
likely developments therefore are going to be, cer-
tainly in the North Atlantic and in the North Sea,
and judging from some of the Nigerian speaker' s
comments this morning about the possibilities in
Africa, we are going to see a development at the
regional level.

Within certainly an enlarged European community,
if Norway and Denmark join, we have the possibili-
ties for inspection, enforcement and, because the
European community has substantial funds of its
own, compensation for lass af revenues from fish-
eries when conservation measures are taken.

It seems therefore very likely within the next five
to ten years that the North Sea and possibly a larger
area will adopt some sort of regional regime which
will have within it the possibility of compensating
to a degree the shelf-locked and landlocked states,
and will also have the not-inconsiderable advantage,
from the Europeans' point of view, of excluding
more distant-water fisheries.

I would therefore have thought it more realistic
from a British point of view to say that distant-water
fisheries beyond a regional level are probably, in the
long run, on the losing side, and I would like to
hear Mr. Iguchi's comments on that.

IGUCHI; Well, we support the regional fisheries
commissions, and we are also members of a number
of regional fisheries commissions and regional agree-
ments,

But when the speaker says that it should always
exclude the distant-water fisheries, I do not know
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on what basis he is saying that, because even the
European Economic Community � though it was to
consolidate their unity and economic integration-
on a number of occasions has said that they would
reduce the general incidence of various barriers,
and their integration would also benefit the global
economic development.

Also, I think, in the case of Norway  although in
the name of regional cooperation, Norway wants
special protection!, again, if one looks into certain
schemes of regional cooperation, I don't know
whether he is right in saying that these should ex-
clude distant-water fisheries and that regional co-
operation without other regions coming in is always
beneficial to the members of that region.

Again, I do not know what he means by his idea
of the distant areas which would be covered by these
regional agreements.

Furthermore, fish are highly migratory, and they
go from one region ta another. Ia fact, I would have
thought � and I think I am right � that the European
Economic Community is not intending to be exclu-
sive; it tries to incorporate integration within, but
also to promote cooperation with other areas.

DEBERGH: I have two remarks to make, and
the first concerns what was said here before me by
the gentleman from Peru concerning the validity of
the Conventions of 1958.

It is true that the Conventions of 1958 are only
binding between the parties, but on the other hand,
for a large part, these Conventions seem to me to be
of a declarative character. In this sense, if you take
for instance the Convention on the High Seas, that
Convention only codified pre-existing law, The same
is true for the Convention on the Territorial Sea,
with the exception of course of the question con-
cerniag breadth on which there are diverging opin-
ions, Certain countries keep to a maximum of 12
miles, others take 200 miles. In our opinion, when
you take 200 miles territorial sea, that runs counter
to the very idea of the territorial sea itself.

As far as the Convention on the Continental Shelf

is concerned, the International Court of Justice ob-
served very rightly that the main provisions of that
Convention are customary law. So really, I don' t
understand the remark of the gentleman from Peru
that the Conventions of 1958 are not binding in in-
ternational law for the moment; they are certainly
not binding between all countries as such, but they
are certainly binding as far as they confirm inter-
national customary law.

Another remark concerns the problem of the
shelf-locked and landlocked countries. They have

certain common interests, and as my colleague from
Singapore has remarked, their main common interest
concerns the mineral resources of the deep seabed,
They don't ask special compensation for the fact
that they do aot have a continental shelf. The only
thing they ask is a guarantee that they will not be
excluded from the common heritage of mankind,
and the same applies to the question of fisheries,
What these countries ask is to have guarantees that
they won't be excluded from the fisheries of the
world.

These are the two remarks that I had to make,
but then I had a particular question to Dr. Schram,

Dr. Schram said something about the over-fishing
of certain stocks in the world, and I agree with hiin
that in certain regions of the world, certain stocks
of fish may be over-fished. But I am not so sure
for one particular stock he mentioned, the Norwegian
herring. It has been observed in history, for two or
three hundred years, that the abundance and the
scarcity of that particular kind of fish appear in a
cyclic pattern, For a few years there is an abundance;
it is followed by long spans of years of scarcity.

This is a scientific observation, and it is valid for
other kinds of fish; for example the shrimp of the
North Sea. We have just the same phenomenon
there; for a long period of years we did not have
shrimp, in the 1960's for instance, but now they
seem to be making a comeback.

So my question is this: for that particular stock
of fish, the Norwegian herring, is there really scien-
tifi evidence that it is over-fished? Is it not due,
rather, to the fact that Norwegian herring is subject
to biological laws that make it fW a few years
abundant and for others years scarce?

I ask that question for the simple reason that 1
fear that for certain species, one might too quickly
proclaim that there is over-fishing, and that one
might too easily forget that there can be scientific
evidence that the cause of the scarcity might be
something completely different.

FERRERO; Excuse me for insisting on my point.
I will try to be very brief.

My colleague who has just spoken said that the
Geneva Conventions express rules of customary law,
as it is indicated in the Case of the North Sea Con-

tinental Shelf decided in 1969 by the International
Court of Justice.

However, I must remind him that this case was
about article 6 of the Convention, and the Interna-
tional Court of Justice decided that West Germany
was not ob1iged by the terms of such article, because
that provision was not customary international law.
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Nevertheless, in a dictum made by the Court
in the same Judgment, the Court said very clearly
that the first three articles of the Convention on

the Continental shelf were rules of customary law;
but it said that they were Rules of international
customary law not only because they were in the
Convention or because those three articles were not

subject to reservations, but also because they refiect
the general practice of states on the matter; that is,
because they refiect the practice of states that signed
the Convention and the practice of many other states
which were not parties to the Convention.

I agree with my colleagues that the rules estab-
lished in the first three articles of the Convention

may reQect principles about the continental shelf
which are based on customary international law. For
example, it is a principle recognized under customary
international law that a coastal state has soverign
rights over the resources on its continental shelves,
Indeed, this is a principle accepted by the states
which are parties to the Convention and also by
many other states of the world; for instance by the
Latin American states.

Therefore, those are rules of customary law not
because they are in the Convention, but because they
reflect general practices accepted as law by states.

Nevertheless, there are other rules established
in the Geneva Conventions which have not been

accepted or which have been rejected by many coun-
tries of the world. This is the case, for example, in
the limit of the contiguous zone which cannot be
more than 12 miles including the territorial sea,
Therefore, we cannot conclude that all the rules
established in those Conventions are rules of cus-

tomary Iaw just because they are in the Convention
and because only some of those rules have been
accepted by the majority of the states throughout
their practice. To know whether a certain rule estab-
fished in the Geneva Conventions is a rule of gen-
eral international custom, we must study that specific
rule, its evidence and the attitudes of the states
towards such a rule, to see if it is a general practice
accepted as law. By this way of reasoning, the limit
of the territorial sea is not a universal rule of inter-

national law, considering aH the reasons already
mentioned.

Also we should note � and here we find a contra-

diction � that some of the countries that signed and
ratified the Convention on the Continental shelf are

the countries that now want to change the definition
of continental shelf given in that Convention. Thus,
they are proposing a limit of 200 meters for the
shelf, when the Convention speaks of the conti-

nentaI shelf as being out to where it is possible to
exploit its resources.

SCHRAM: I will very briefiy first address myself
to Monsieur Debergh's question about the Norwegian
herring, as he called it.

I was referring to the herring in the Norwegian
Sea, the Atlanto-Scandia stock, which has been
caught in former years in the area between Norway,
Iceland and Scotland. It is quite true that we have had
this phenomena of cycles in herring, but I presume
Mr. Debergh was mainly thinking of the Baltic her-
ring stocks, which are very typical of this in former
centuries.

I am not a scientist, but to my knowledge, the
main factor in the virtual disappearance of this very
strong and extremely valuable Atlanto-Scandia stock
was mainly due to over-fishing by certain of the na-
tions bordering on the northeast Atlantic. There may
have been some environmental forces as well con-

tributing to this very rapid decline, but it is believed
that it was mainly due to over-fishing of immature
young herring.

It was interesting to hear the views of my two
colleagues here who agreed niore or less that future
fisheries arrangements would include preferential
fishing rights for the coastal states, even if they did
not go as far as I did in my remarks in talking about
exclusive fishing rights of the coastal states.

I agree with them, both of them, that in any fu-
ture regime we would need to build in regulations
with respect to landlocked countries and those coun-
tries that are building distant-water fishing fieets, I
certainly could to a large extent agree with the pro-
posals put forward by them in this respect.

It seems to me that we have perhaps tended to
forget that we have gathered here today chiefiy to
talk about the questions regarding the developing
countries and fishery regimes,

I think the crux of the matter is reaHy this: the
developing countries feel that of course the lirst and
foremost issue is economic development. Their most
valuable assets are the natural resources found in

their countries, and also in the continental shelves
off their countries and I would add, in the epiconti-
nental sea.

I think we must really look at this situation real-
istically. We cannot expect the developing countries
� which are more than two-thirds of the family of
nations � to agree any longer to a situation where
foreign nations come to their shores with modern
sophisticated equipment and plunder these resources
just outside their coastlines, benefitting themselves
but not the developing coastal states. I think we have
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come to the end of that road, and we will see de-
velopments in the next one or two years which will
emphasize the coastal states' interests in these re-
spects, albeit to the detriment of distant-water fish-
ing interests.

We have heard here that tales of depletion of fish
stocks have been exaggerated, but I don't think so.
I think it was particularly unfortunate to take the
whale stocks as an example of exaggeration in this
respect. The virtual extermination of the world' s
whale stocks is a prime example of how commercial
fisheries can really destroy a valuable natural re-
source.

What I think we will see in the near future is a

system which emphasizes the coastal interests through
exclusive coastal fisheries jurisdiction, though with
internationaf guarantees such that if a certain fish
stock is not used by the coastal state it must be
given to other fishing nations. Such internationaI
guarantees can be built into any future law of the
sea treaties.

I do not think that the United States' article 3 in

their proposal before the Seabed Committee goes far
enough, but it goes certainly quite far in the right
direction, as do the new proposals we heard elabo-
rated today by Mr. Iguchi. These certainly have
their merits, but they do not go far enough,

To sum up, I really do think that a change in the
law of the sea is going to be a tremendously impor-
tant step for the benefit of the developing countries.
I think these changes will certainly be along the
ines I have tried to outline in my paper; they will
certainly be to the detriment of the vested interests,
as they are called, and have been called here today.
True, they will be to the detriment of distant-water
fishing industries, but be that as it may, I think the
developments that I have outlined are inevitable.

IGUCHI: Instead of taking up the questions, I
would rather like to make a general comment. I think
that is rather along the line that you wanted.

First of all, I would like to point out that there
has been discovery of new fishing grounds, and also
by development of new technologies. New fishing
species have been found, even two years ago, in the
North Pacific, and we think by human efFort there
is still a possibility of increasing production without
injuring in any way the maximum sustainable yield.

Also, in Japan, as Dr, Kasahara said, we are also
a coastaf fisheries state, because I think about half
of our fish consumed, or a little more than half, are
caught in the coastal waters just oIFshore or the ad-
jacent sea areas of Japan. In fact, we even try to
increase the productivity of these marine resources.

There is a large-scale planned artificial increase of

reproduction of marine products, like shrimp, oys-
ters, and seaweed, with which we have been quite
successful, I think through this artificial increase in
reproduction, we have increased that kind of yield
more than half a million tons.

This kind of experience and technology would
certainly help other coastal states, particularly de-
veloping countries, and we are willing to cooperate
in that manner.

Secondly, there was some mention of the conflict
between not only coastal and distant-water, but re-
gional versus global. Again, we should strike at the
harmony and balance of interest between regional
and global interests. For instance, if Europeans
would say Africa  because Africa has a special re-
lationship with the European countries! would con-
clude a regional agreement with Europe to exclude
the Japanese fisheries, I would like to point out that
this is a matter about which the economic community
should consult with the African countries. If Afri-

cans want the Japanese capital and technology, we
would be only too glad to supply it. The day of
colonialism is over and we would like to cooperate
with countries which are most remote from us.

Thirdly, about the evidence of the depletion of
stocks, if there is definite depletion of stock, it is in
the interests of the Japanese fishing industry and
the consumers who depend so much on fish to co-
operate for their conservation and preservation, be-
cause if there is depletion of fish stocks in the near
future, it would be the Japanese fishing industry and
the consumers which would be hit.

It is in their interest to cooperate to combat against
the depletion of marine resources. These things are
easily understood f rom rational economic argu-
ments, As regards whales, as you know, there was
a ten.-year ban in Stockholm, and I was there, and
I don't think there has been sufficient scientific argu-
ment for the total ban, There was an acknowledge-
ment that certain species were endangered, and per-
haps they should be subjected to quotas or reduction
of catches for that endangered whale stock, which
we were prepared to do.

But then, there was a certain � I would say � emo-
tional judginent; there were even hippies going
around Stockholm with this demonstration of "Maybe
Dick" � not "Moby Dick," but "Maybe Dick,"
demonstrating in front of our delegation twice, say-
ing that the whales should be protected. There was
not any scientific argument to endorse the total
ban. This is something which we would certainly
regard as a very unsatisfactory resolution.



1 ternati ona1 Fishery Regimes 155

WOO. It is very interesting to observe my two
colleagues debating each other on the statements
they have made on the available stocks of fish in the
world. I am not very good at the statistics, but I
have to rely somewhat on the statistics of FAO on
occasion.

This is rather old � 1969 � but let us see what it

says. The available fish, shall I say in the Indian
Ocean � the total stack of fish itself, is 10.2 million,
and in the year 1969, the total catch of fish was
2.7 million, That means that there is still available
7,5 million tons, so then we have really substantial
amounts left to be caught.

So if somebody brings up the argument on keep-
ing the stock, maintaining the maximum sustainable
yield, I am not sure where the real point is,

That reminds me of my own words; as I said in
my earlier presentation, these are the tricky words:
"equitable distribution, maximum utilization, maxi-
mum sustainable yield." These are supposed to be
scientific words based upon scientific findings. As I
was talking with a friend of mine yesterday over
the clambake, it was clearly pointed out that those
are the pseudoscience, and pseudoscience is the
tricky one that confuses us non-scieutists. We are
very suspicious of these sciences, and we cannot
really rely upon something which is not really help-
ing us,

CHAO: Just a few brief words to answer my good
friend, Professor Ferrero from Peru, with whom I
have the privilege of being acquainted during the
last two days.

I am glad that we diCer in our views regarding
the legal position on this question. In fact, if there
had been total agreement between international
lawyers on the subject, then there would not have
been so many books and so many reviews being
written on the subject.

I am a lawyer, and I think I ~ould abide by the
rule of law; and on the question of whether the pro-
visions of the Convention on the High Seas are still
valid or not, I am inclined to say they are still
valid. In the preamble of that Convention it is ex-
pressly stated that that Convention codifies existing
customary international law.

Now, on the question of the breadth of the terri-
torial seas, for example, the International Law Com-
mission, in its commentary, considered that interna-
tional law does not permit an extension of the
territorial sea beyond 12 miles,

I agree with Professor Ferrero that peaceful
change is necessary. At present, we are in the proc-
ess of effecting a peaceful change, but until the
change is effected, m my respectful submission as a
lawyer, the existing law still prevails.

Let me say one Qual word; the object of my paper
is intended to be provocative. I know many people
do not agree with me, and I think that is how law
develops. The primary object of my paper is to
highlight the separate and distinct interests of the
developing landlocked and shelf-locked states with
regard to the questions of the law of the sea. And I
hope when the moment of reckoning comes, that
these interests will be duly taken into account.
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8'hat are the interests and needs of developing
countries?

Feeling free to be contentious, I propose the fol-
lowing as the first answer to the question:

Mr. Stevenson has asked me to express his regret
at being unable to attend this week's meeting. Unfor-
tunately, his absence from the country was required,
and he conveys his best wishes to his friends and
colleagues here today.

The topic for this year's meeting is most timely
and important. An understanding of the needs and
interests of developing countries is essential to the
achievement of a durable settlement of various law

of the sea issues. It goes without saying that if the
conununity of nations is to be expected to observe
the law of the sea as it emerges froin the new Con-
ference, then the law must be responsive to the needs
and interests of the community.

One critical way to ensure this result is proce-
dural.

Most international law originally developed from
the custom and practice of states. Acquiescence � if
not consent � is a key test for the existence of a rule
of customary law. Clearly, this method of developing
law may tend in certain respects to favor the strong
against the weak, the rich against the poor, the ad-
venturous against the restrained. On the other hand
� as proponents of unilateral action point out � in the
absence of reasonable alternatives, this may be the
only way to maintain a dynamic and responsive legal
order.

There is a reasonable alternative, although time
is ruiming short. Whatever its other strengths and
weaknesses, the United Nations system provides us

with the means for writing new multilateral treaties,
in this case in the Seabeds Committee and at the

1973 Law of the Sea Conference.

The substantial numerical strength of developing
countries in such a forum is, in and of itself, an
important safeguard of their needs and interests.
The nature of the multilateral negotiating process en-
courages all states to frame their proposals and po-
sitions in a way that takes account of the interests
of others. Thus, inevitably, the developed states
actively participate in the process of identifying and
providing for the interests and needs of developing
countries. Conversely, not infrequently � and not
at all inappropriately � the developed states them-
selves must examine alternative proposals for pro-
tecting their own interests.

Without arguing that procedure is a substitute
for sound substantive analysis, I believe we can con-
clude that the multilateral procedure, in and of it-
self, brings to the fore important answers to the
basic question: What are the interests and needs of
developing countries? In the final analysis, these
countries must decide that question themselves.
With that caveat in mind, I will step into the con-
tentious realm of substance.
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All states, regardless of their respective stage of
development, have many of the same important in-
terests in a timely and successful outcome of the Law
of the Sea Conference.

"Order and stability" are familiar bromides. But
the need for order and stability in the oceans is real
for all states. Whatever the political justifications
for instability from time to time, we must face the
fact that instability and economic development tend
to be inversely proportional to each other.

The security and commerce of the world are
based upon the free movement of vessels and aircraft
on the high seas and through international straits. We
take this for granted today because there has been
no real experience with the alternative of conflict
and chaos in recent times. What nation feels secure
enough in its bilateral relations around the world to
subject its everyday communications and trade with
other nations to the vicissitudes of international poli-
tics? One of the most important functions of inter-
national law is to remove matters from the political
sphere, and substitute clear legal rights and obliga-
tions that refiect the relevant interests. Where rights
of navigation and overflight are concerned, there
can be no compromise in this regard,

The recent Stockhoim Conference on the Human
Environment emphasized that protecting the human
environment is a global challenge, and indicated the
aced for international action to resolve the problem.
No state acting alone is capable of protecting its
shores and coastal resources from pollution. There
will be little point in developing beaches for tourists,
or a fishing industry, if necessary international action
to regulate marine pollution is not taken.

Looked at in a broader perspective, our concern
for the environment cannot be limited to prevention
of poliutioa. It must include rationa1 management
of the increasingly important living and non-living
resources of the oceans. Because the oceans have

been regarded as international for centuries, we
have an excellent opportunity to establish new sys-
tems of international and regionai cooperation to
ensure rational management,

Ia sum, the interests of all states, first and fore-
most, are based on these universal considerations:
order and stability, free navigation and overflight,
prevention of pollutioa and rational management of
resources.

Only widespread agreement can provide adequate
assurance of order and stability. In the context of
the modern law of the sea, this would include agree-
ment on the breadth of the territorial sea  including
the question of international straits!, agreerneat oa

coastal state jurisdiction over seabed resources and
fisheries beyond the territorial sea, and agreement
on an international regime for the deep seabeds.
Above all, order and stability require an effective
system of compulsory settlement of disputes. With-
out this, it may well prove impossible to build a
meaningful system of standards, rights, and duties
upon which an ultimate settletnent can be based.

The protection of free navigation and overflight
requires agreement on the narrowest possible terri-
torial sea. If this figure is deemed to be as much
as 12 miles, agreement must necessarily include pro-
vision for free transit through and over straits used
for international navigation. Moreover, coastal state
resource rights beyond the territorial sea must be
designed to minimize the danger of iaterference with
freedom of navigation and overflight. Accordingly,
such rights must be clearly defined, and subject to
effective internationaliy agreed limitations.

Protection against poIlution necessarily means that
both coastal and flag states must observe certain in-
ternationally agreed standards, and that there should
be effective means for assuring adherence to such
standards, The jurisdiction of a coastal state over
seabed resources should not relieve it of the duty
to apply international anti-pollution standards to
those entities it authorizes to explore and exploit
such resources. Likewise, freedom of navigation on
the high seas and free transit through international
straits do not reheve vessels from the duty of com-
plying with agreed international standards designed
to protect against pollution and prevent accidents
that can result in pollution, in straits and on the
high seas.

Sound resource management requires, in the first
instance, a resource manager. In many cases, from
a resource management point of view, it does not
matter much within certain limits whether a coastal

state, or an international or regional organization,
does the management. Thus, the division of man-
agement authority over seabed resources largely turns
on other important problems, including the problem
of distribution of wealth.

However, where fisheries are concerned, the mi-
gratory habits of the resource must be taken into
account if there is to be sound resource management.
As a rule, it is desirable that the same system of
resource management apply to a stock of fish
throughout its life-cycle. Thus, with respect to coastal
species of fish � over 85 percent of the total � a
coastal state can manage the resource itself or in
concert with neighboring coastal states, as these spe-
cies generally reside in coastal waters in the vicinity
of the continental shelf, Similarly, although salmon
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migrate far out to sea, the fact that they return to
their rivers of origin permits the coastal state of
origin to regulate them effectively. Tuna, however,
are an example of an oceanic species that migrates
over huge distances. No coastal state can effectively
regulate them itself, and a substantial fishery for
tuna must follow the fish over great distances, An
international or regional resource manager is neces-
sary for tuna.

We must constantly bear in mind that rights and
duties go hand in hand; they cannot be rationaliy
separated. If the coastal state is to acquire substan-
tial resource management jurisdiction, the question
arises as to what corresponding duties should be
placed on the coastal state. It is clear that protection
of freedom of navigation and overfiight and preven-
tion of marine pollution in and of themselves require
the imposition of some very important duties. But
are there any duties that Sow from the need for
sound resource management itself? The answer is
clearIy affirmative.

Because fish are a renewable resource, and be-
cause they are a critical source of animal protein,
it is important that the coastal state be responsible
to other members of the international community
for assuring conservation of fish stocks and for per-
mitting their maximum utilization consistent with
sound conservation practices.

An analogous problem regarding seabed resources
concerns the difficulties that can result fram disrup-
tions in the fiow of such resources to world markets.

Because of the economic significance of some of these
resources, this issue is related not only to the ques-
tion of resource management but to the basic prob-
lem of providing a reasonable measure of order and
stability.

While I clearly have not disposed of all the uni-
versal interests involved in the Law of the Sea ne-

gotiations, I would venture at this point to a second
answer to the substantive question:

Many important difJ'erences in interests between
states regarding the outcome of the Law of the Sea
Conference depend on factors other than their re-
spective stage of development.

Having stated this premise, I feel I should run
for cover, However, I need look no further for an
effective shield than the proposed "56-power list" of
subjects and issues for the Law of the Sea negotia-
tions. Among others, one will find in the list refer-
ence to the special problems af landlocked states,
shelf-locked states, states with short coastlines, archi-
pelagos, states with narrow shelves, states with broad
shelves, states bordering enclosed or semi-enclosed

seas, etc. I was recently asked what the "list" did far
New York City, and after some study I finally came
up with an item for them, item I8 � "islands un-
der... foreign donunation or control."

Geography, then, is a major factor causing diver-
gences in interests or, at the least, specialized prob-
lems that are not generally shared. It does little good
to pretend that a coastal state with a long coastline
facing a broad continental margin would not enjoy
having it all to itself, all other things being equal
 which they are not!. The records of earlier annual
sessions of this Institute are replete with such sug-
gestions. lt also does little good to deny that if all
the coastal states take all  or 200-miles worth! of
the continental margins, and hence virtually all of
the oil, for themselves: �! The landlocked states
will wind up with little if any share in the benefits
from seabed petroleum and gas, and �! A few
coastal states, developed and developing, will wind
up a lot "more equal" than the vast majority in terms
of valuable resources.

I mentioned earlier that the division of resource

management jurisdiction over seabed resources raised
basic questions of distribution of wealth. This is
true if the resource manager is allowed to keep all
of the benefits. But this need not be the case. The

coastal state can be given effective resource manage-
ment jurisdiction over mineral resources, subject to
a duty to turn over a portion of the revenues it de-
rives to the international community. I might add
that this is a comparatively stnall price for coastal
states to pay for secure internationally agreed rights
over the resources, their exploitation, and their dis-
position, particularly since developing coastal states
would share in the international benefits that accrue.

Coastal state resource management jurisdiction
over continental margin resources beyond 200 meters
depth, coupled with benefit sharing, appears to be
the only practicable way to harmonize the interests
of states with long coastlines or broad shelves, on
the one hand, with the interests of landlocked and
shelf-locked states, states bordering enclosed or semi-
enclosed seas, states with short coastlines, and I
might add states with narrow shelves, on the other
hand. States in the latter categories either cannot
acquire jurisdiction seaward of 200 meters depth, or
cannot be expected to acquire benefits of compara-
ble value for such seaward extension of jurisdiction,

Geography may also affect other interests. Archi-
pelago states have raised specialized problems that
have a direct bearing on the general interest in free
navigation and overfiight. Landlocked states have
given renewed emphasis to the problem of access
to the sea. States bordering enclosed and semi-en-
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closed seas share in an immediate and vital way the
general interest in free transit through and over
straits used for international navigation, States with
small coastlines cannot expect to build a substantial
fishing industry based solely on fishing ofF their own
coast.

There are, however, other speciahzed interests in
this category that do not depend on geography as
such. While most fishing states fish mainly off their
own coast, some engage in extensive fishing off the
coasts of other states. Both groups � coastal and dis-
tant water � include developed and developing coun-
tries. Indeed, a careful examination of the fishing
interests of most states reveals that very few states
have an interest in fisheries only off their own coast.

Much has been said about the special interests of
the maritime powers. Their interests are well known,
and it should be noted that some of the largest mer-
chant fieets in the world fly the Bags of developing
countries, Their interests are in fact merely a more
immediate manifestation of the general interest in
freedom of navigation and overfiight, and free transit
through and over international straits.

A specialized interest that is a relative newcomer
to the law of the sea is the interest of states that

produce minerals on land that may also be derived
from the seabed. This issue mainly concerns hard
minerals, and in particu1ar manganese nodules. The
producing states concerned include both developed
and developing countries.  Nicke1, the principal nod-
ule metal of interest at this time, is in fact pro-
duced in major quantities by a very few developed
states.!

The majority of developing and developed coun-
tries are consumers of the principal metals found in
manganese nodules  or their end products!: manga-
nese, nickel, cobalt, and copper. These consumer
countries obviously have an interest in secure sup-
ply at a reasonable price, The problem of balancing
producer and consumer interests is not new to in-
ternational economics, but a solution necessarily re-
quires an examination of the relevant interests and
factors invoIved. A situation where one state provides
an overwhelming proportion of the world supply
may call for special attention: this could conceivably
be the case with Zaire, which is the world's major
supplier of cobalt.

While this does not exhaust the category of spe-
cialized situations, I feel I can now safely turn to
a few concluding remarks on the subject of the meet-
ing, namely the interests and needs of developing
countries. I offer my third, and final answer, to the
question:

Certain important differences in interests between
states regarding the outcome of the Law of the Sea
Conference depend on their respective stage of de-
velopment, and can only be resolved by addressing
the technological and economic questions involved
in an international framework.

There are no juridical answers to the economic
and technological problems of developing countries
as they bear on the law of the sea. Developed states
have continental shelves, but they also have the in-
digenous capital, technology, and labor to exploit
those shelves, and trained government supervision
and a stable investment climate that can produce a
maximum rate of return to the public treasury.

Coastal state jurisdiction alone is essentially a
source of economic rent, and even the rent for sim-
ilar resources will vary depending on conditions in
the coastal state. To the extent that rent is an ob-

jective, it would appear to be particularly important
for developing countries to seek a regime that in-
cludes maximum international revenue sharing, so
that they can share in the benefits from exploitation
off the coasts of the developed states, and even out
to some extent the divergences in wealth distribution
caused by geographic factors. Secure investment con-
ditions would also increase the rent. Rent can of

course be used for development purposes,
Beyond this factor, however, is the question of

the capacity to use the oceans. Inherent in this ques-
tion is the problem of participation in technology,

Let us take scientific research as an example.
Many of us would certainly adhere to the view that
maximum freedom of scientific research is of benefit

to all mankind. However, some developing coun-
tries argue that the kind of research conducted
largely refiects the priorities of developed states with
oceanic research capabilities, and that the interpre-
tation of results and the understanding of their eco-
nomic significance frequently require a high degree of
expertise that is in short supply in developing coun-
tries.

Jurisdiction over scientific research will not solve

the problem. What is needed are means to ensure
real participation in research and its benefits. Above
aII, this calls for the creation of indigenous scien-
tific capability in developing countries where possible,
coupled with the availability of impartial interna-
tional assistance of both a scientific and a technical

nature.

A frequently overlooked, but in my opinion quite
important, provision in the U.S. draft seabeds treaty
is article 40 m!, which authorizes the Seabed Au-
thority to:
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Establish or support such international or re-
gional centers, through or in cooperation with
other international and regional organizations,
as may be appropriate to promote study and
research of the natural resources of the seabed
and to train nationals of any Contracting Party
in related science and the technology of sea-
bed exploration and exploitation, taking into
account the special needs of developing States
Parties to this Convention....

This provision goes beyond scientific research,
aad deals with training ia the technology of seabed
exploration and exploitation as weo. This is relevant
to areas both within and beyond national jurisdic-
tion. Indeed, trainiag in the maaagement of areas
managed by the coastal state can be a very critical
factor affecting the benefits derived by the coastal
state from exploitation of these areas. If the inter-
national community has an effective interest in the
sound management of these coastal areas � which
would be the case if there are international standards

and review, including an obligation to share revenues
� thea the community will also have an effective
interest in assisting the coastal state ta improve its
capability to derive maximum benefits from the area.
Thus, article 41 of the U.S. draft provides that, at
the request of any Party, the Seabeds Authority may
assist that party to augment its capability to derive
maximum benefit from the elficieat administration
of the trusteeship or intermediate zoae,

The same idea can be applied to coastal state
management of fisheries. Once again, if the interna-
tional community, by virtue of the international
standards applicable to coastal state management,
has an effective interest in such management, it also
has an interest in assisting the coastal state to achieve
effective management. Thus, in his March 29 state-
ment before Subcommittee II of the Seabeds Com-

mittee, Ambassador McKernan made the following
suggestion:

A number of countries have stressed the need

for expert assistance in designing and carrying
out fishery management prograias. Accordingly,
we suggest that the Subcommittee consider the
establishment of an international register of

fisheries experts to assist countries at their re-
quest. This arrangement could be financed ia
a number of ways, including, for example, the
aUocation of a percentage of the management
fee collected by coastal states. These measures
could provide developiag coastal states with the
expertise whereby they themselves might ef-
fectively exercise their responsibilities for man-
aging coastal and anadromous species under the
arrangements that we have just outlined.

Finally, the question of participation in the beae-
fits of deep seabed exploitation arises. It is clear
that benefits can be derived from revenue sharing
and from the technical assistance measures I have
described. Perhaps more can be doae. However, it
must be remembered that in the deep seabeds as
well as coastal areas, training and technical assist-
ance are essential to active participation: a legal
right to participate, like legal jurisdiction for a coastal
state, in and of itself is essentially only a right to
economic rent in accordance with market and other
conditions.

This is perhaps the mast appropriate point to
return to my opening remarks. It is nowhere inore
apparent than with respect to the deep seabeds that
the protection of all relevant interests can only be
assured by timely international agreement. It is now
possible by agreement to achieve a settlement that
provides reasonable and secure investment conditions
for the companies interested in exploitation and at
the same time provides for equitable participation by
developing countries in the benefits of seabed ex-
ploitation.

In sum, aew institutional arrangements are the
most effective way to deal with the real problems of
developing countries, and such arrangements can
only be created by timely agreement in the context
of a law of the sea settlement that respects the inter-
ests of all. This is the new opportunity. This is the
dimension that can set the next Law of the Sea
Conference apart from its predecessors. We will soon
know if we have the vision and the capacity to do
more than carve up territory and resources, and to
recognize that there can be ao rights without corre-
sponding duties. For my part, I certainly hope so.



The Patrimonial Sea

Andres Aguilar, Ambassador of Venezuela to the United States

Thursday ntorning, Jane 29

I think it is only appropriate to begin by defining
the concept of "patrimonial sea," as it is a new one,
at least as regards the meaning and scope of the
term as used in recent studies, proposals and declara-
tions.

The most authoritative definition is the one ap-
pearing in the Declaration of Santo Domingo,
adopted by the Specialized Conference of the Carib-
bean Countries on Problems of the Sea, which met
at the Foreign Minister level in the capital of the
Dominican Republic from June 5-9, 1972. This
Declaration was adopted by the af5irmative vote of
ten of the 15 countries represented at the Conference
 Colombia, Costa Rica, Dominican Republic, Guate-
mala, Haiti, Honduras, Mexico, Nicaragua, Trinidad
and Tobago and Venezuela!, with no votes against
and five abstentions  Barbados, EI Salvador, Guyana,
Jamaica and Panama!.

In conformity with this Declaration, coastal states
would have sovereign rights over the renewable and
nonrenewable natural resources which are found in

the waters, in the seabed and in the subsoil of an area
adjacent to the territorial sea called the patrimonial
sea.

In this zone, according to the Declaration, ships
and aircraft of all states, whether coastal or not,
would have the right of freedom of navigation and
overflight, with no restrictions other than those re-
sulting from the exercise by the coastal state of its
rights within the area. Subject only to these limita-
tions, there would also be freedom for the laying of
submarine cables and pipelines.

On the matter of scientific research and the pro-
tection of the marine environment, the Declaration
of Santo Domingo states that "The coastal State has
the duty to promote and the right to regulate the
conduct of scientific research within the patrimonial
sea, as well as the right to adopt the necessary meas-
ures to prevent marine pollution and to ensure its
sovereignty over the resources of the area."

The Declaration does not lay down any precise
and uniform breadth for this zone, but it does set
forth the following two principles:  a! The breadth of
this zone shall be the subject of an international
agreement, preferably of a world-wide scope;  b! The
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whole of the area of both the territorial sea and the

patrimonial sea, taking into account geographic cir-
cumstances, should not exceed a maximum of 200
nautical miles. To better appreciate the scope of the
latter principle, it must be borne in mind that in the
same Declaration of Santo Domingo, it was agreed
that "The breadth of the territorial sea and the man-

ner of its delimitation should be the subject of an
international agreement, preferably of a world-wide
scope" and that "In the meantime, each State has the
right to establish the breadth of its territorial sea up
to a limit of 12 nautical miles to be measured from

the applicable baseline."
In order to define some concepts more precisely,

we must return to the fundamental question of the
nature and scope of the rights which, according to the
Declaration, would be enjoyed by coastal states over
their patrimonial sea.

With regard to the nature of those rights, the Dm-
laration speaks of sovereign rights over the natural
resources which are found in the zone. It is thus very
clear that such sovereign rights refer to the resources
and not to the zone itself.

The expression "sovereign rights" was chosen be-
cause it was considered the most appropriate to indi-
cate that the coastal state would enjoy over those
resources the same full powers it enjoys over the re-
sources in its own territory. Furthermore, this is the
same wording as it is used in article 2, paragraph 1,
of the 1958 Geneva Convention on the Continental

Shelf.

With regard to their scope, it is also clear that
these sovereign rights would be exercised over all re-
newable and non-renewable natural resources which

are found in the waters, in the seabed and in the sub-
soil of the patrimonial sea. The coastal state would
thus have exclusive rights over all the resources of
the zone with no distinction whatsoever.

The purpose behind the establishment of this
zone is therefore a purely economic one rather than
a political or strategic one. Hence the coastal states
would have sovereign rights aver the resources ex-
isting in the zone and not over the zone itself.

Clearly, this explains the use of the term "patri-
monial sea" proposed to designate this zone. The term
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"patrimonial" in this case, is a natural choice for
jurists who have been trained in the concepts and
terminology of European continental law, based on
Roman law. For this school, the term "patrimonial"
immediately brings to mind the idea of a plurality of
economic rights vested in a single person, whether
natural or juridical. Consequently, it fully expresses
the nature of the rights which would be enjoyed by
coastal states over this zone of the sea. Incidentally,
the correct equivalent of the word heritage m Spanish
and in French is patrimony, so the expression "com-
mon heritage of mankind," becomes "common patri-
mony of mankind."

In view of the purpose of the patrimonial sea, the
legal regime of the high seas would continue to be
applicable to this new zone to the extent, of course,
that this is compatible with the rights over it that
would be vested in the coastal states. Thus, as is
c1early stated in the Declaration of Santo Domingo,
there would be freedom of navigation and overfiight
and for the laying of submarine cables and pipelines,
with no restrictions other than those resulting from
the exercise by the coastal state of its rights over the
resources of the area. These restrictions would be

mutatis mtttandi the same as are referred to in article

5 of the aforementioned 1958 Geneva Convention on

the Continental Shelf. On the other hand, freedom of
fishing would obviously disappear.

In the light of the above explanations and still
using the Declaration of Santo Domingo as a basis,
the patrimonial sea may be defined as that zone con-
tiguous to the territorial sea, in which coastal states
would exercise sovereign rights over the renewable
and non-renewable natural resources which are found

in the waters, in the seabed and in the subsoil.
The basis or raison d' etre of the sovereign rights

which would be vested in coastal states over the re-

sources of the patrimonial sea is the need to ensure
that all countries may truly and effectively share the
marine resources near their coasts. For the develop-
ing countries, this means not only having the addi-
tional resources they so badly need to promote and
expedite their development, but also participating ac-
tively in all phases of the utilization of these re-
sources.

Ideally, it could be argued that the fairest solu-
tion would be to agree that all resources of the sea
beyond the territorial sea are the common heritage
of mankind and to entrust their admmistration to an

international authority. It is obvious, however, that,
given the present state of international relations,
formidable obstacles stand in the way of such a solu-
tion. In the first place, by virtue of existing interna-
tional law, coastal states have acquired rights over

their respective continental shelves and it is very un-
likely that they would renounce these rights. In the
second place, certain states have established by uni-
lateral measures, supported in some cases by agree-
rnents with other countries which have made ar plan
to make similar or identical claims, zones over which
they claim to have rights of different nature and
scope. Given the fact that it is already diacult to stop
the race to extend national maritime jurisdictions
which began, as a matter of fact, with the Truman
Proclamation, it will certainly be impossible to re-
verse the trend, The only way to avoid anarchy is to
establish by international agreements, preferably of
a world-wide scope, norms that will be acceptable to
all or the great majority of states. In drawing up
these norms, it will be necessary, of course, to take
into account the acquired rights and legitimate as-
pirations which have given rise to many of these
unilateral claims. Furthermore, it is highly unlikely
that any agreement can be reached on the organiza-
tion and powers af an international authority for an
area which is so vast and so close to the land mass,

The attribution to the coastal states of sovereign
rights over the resources of the patrimonial sea
seems, therefore, to be both the simplest and the most
realistic solution. It might also be said to be the fair-
est since all coastal countries, whatever their level of
development, would receive the same treatment.

What is clear, in any event, is the fact that this is
the solution which best satisfies the aspirations and
needs of the developing countries. It is undeniable,
for example, that the freedom of fishing on the high
seas which is provided for in existing law operates to
the advantage of a few highly developed countries
with the financial means and scientific and techno-

logical knowledge necessary for operating fishing
fieets at great distances from their national ports.
These Powers can thus exploit, virtually to their own
exclusive advantage, the living resources of the sea
which theoretically belong to the international com-
munity as a whole, The fact is that the developing
countries are not in a position to compete on equal
terms with the great maritime and fishing Powers,
nor will they be in such a position for a long tune to
come. The same could be said with respect to non-
renewable resources, the only difference being that
the majority of such resources which are now tech-
nically and economically capable of exploitation are
situated on the continental shelves of one state or
another. One of several merits of establishing the
patrimonial sea, which would benefit all coastal states
equaHy, would be that it would ensure a more equita-
ble distribution of resources which in theory belong
to all but in practice are used by a few,
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Moreover, as the Head of the Mexican delegation,
Ambassador Castaneda, very rightly pointed out in
the statement he made at the thirtieth meeting of
Sub-Committee II of the United Nations Seabed

Committee on 29 March 1972, "By restricting the
catch to be taken by vessels from distant-fishing
countries, this system not only fu$11s its own needs,
but also contributes to avoid over-fishing and the
possible extinction of the resources concerned. Thus,
the coastal state would be acting in the interests of
the international community, as if it were its organ
or agent,"

It has been said that states with short coast lines

or bordering enclosed or semi-enclosed seas where
distances do not permit extension of the patrimonial
sea to the maximum limit of 200 miles would be

worse off than those with a long seacoast and coasts
on open seas with no obstacles to prevent the full
enjoyment of their patrimonial sea. These, however,
are the facts or, if you prefer, the vagaries of geog-
raphy. Furthermore, these facts determine differences
between various states in so far as any sea space is
concerned. The area of each state's territorial sea

also depends on the length and configuration of its
seacoast. There are states with practically no con-
tinental shelf, shelf-locked states and yet others with
a fairly wide shelf. Moreover, if all differences be-
tween states are to be eliminated, the land area and
resources would have to be redistributed.

It may, indeed, be said that only landlocked coun-
tries could reasonably claim that this solution would
worsen their present situation. Bearing this fact in
mind, in the statement I made at Geneva on behalf
of the Government of Venezuela at the plenary meet-
ing of the United Nations Seabed Committee on
August 12, 1971, my country said that it might be
appropriate to consider some form of compensation
for landlocked developing states within a regional
framework. As a contribution towards the study of
that problem we suggested, in that statement, that it
might be agreed, for example, that the yield from
part of the resources extracted from the patrimonial
sea belonging to the other states of the continent in
question should be paid into a fund for the develop-
ment of the landlocked countries on the same con-

tinent, each receiving a percentage in the ratio of
the size of its population to that of the continent as
a whole, account being taken of its per capita income

and other development indicators.
Venezuela maintained the same point of view in

the working paper it submitted to the Santo Domingo
Specialized Conference. Specifically, we proposed the
following text: "1, In addition to the rights held by
land-locked States under existing international law,

developing land-locked States will receive a share of
the benefits coastal States derive from exploitation of
the patrimonial sea or economic zone. 2. Appropriate
regional machinery will be set up for dealing with
all matters relating to such sharing." Other countries
participating in the Santo Domingo Conference con-
sidered, however, that the purpose of the meeting
was to adopt a general declaration of principles and
that it was neither necessary nor appropriate in a
document of that nature to deal with such matters

which required more careful study. It was also
argued that it was premature to deal with such a
complicated question at the current stage of negotia-
tions. Faced with these arguments, and in order that
agreement might be reached on a text acceptable to
all, or the great majority of, the participants, we did
not insist that the substance of our proposal should
be discussed.

I shall now deal with some comments which have

been made on the subject of the patrimonial sea. One
of the most frequent is that establishment of such a
zone might result in under-exploitation of living re-
sources and, consequently, the loss of resources so
much needed to satisfy, inter alia, and principally,
the food needs of the growing world population. This
comment is based on the correct assumption that
some coastal states are not, and for some time will
not be, in a position to exploit by themselves the liv-
ing resources of their patrimonial sea, It is also based
on the very hypothetical supposition that, in exer-
cizing their sovereign rights, such states might refuse
to grant licenses or make other arrangements per-
mitting such exploitation by other states or natural
or juridical persons in private law, To counter this
argument it may be said that, while this is theoreti-
cally possible, it would rarely, if ever, happen in
practice. It is obviously in the best interest of every
country to derive the greatest benefit from its natural
resources and, logically, if it does not have the means
to exploit them by itself and there is a risk that the
resources will be lost, it will conclude contracts with

other states or with private parties to do so on the
best terms it can obtain. Furthermore, as the new
law of the sea is to bring the interests of coastal states
into line with those of the international community,
it is necessary, in our opinion, to lay down not only
the rights of such states but also their duties. The
duty to exploit resources rationally, and to permit
other states or individuals to do so on reasonable

terms and conditions if a state is not in a position to
do so by itself, could easily be included among such
duties. This would, of course, necessitate the estab-
lishment of generally accepted pertinent norms, and
of adequate means and procedures for settling any
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disputes which might arise concerning the meaning
and scope of such norms.

Another comment on the idea of the patrimonial
sea, as previously defined, relates to the extension,
under our proposal, of the rights of coastal states. It
is said that, instead of establishing an exclusive fish-
ing zone, the coastal state should be granted only a
preferential right determined on the basis of its fis-
hin capacity or its needs, among other criteria. It has
also been proposed that a distinction should be made
between species, with a view to excluding migratory
species, for example, or certain fish such as salmon
which constitute special cases. The proposal to limit
coastal states' rights on the basis of the fishing ca-
pacity criterion is totally unacceptable to the devel-
oping countries since it would result in the perpetual,
or at least very long-term, maintenance of an unjust
state of affairs. So far as the other proposals are con-
cerned, I shall at this stage, merely say that they
would all create very complicated problems of prac-
tical application and would probably give rise to
frequent disputes, How could it be determined
whether a fishing vessel was fishing only certain
species, and not others, in a state's patrimonial sea?
The undoubtedly simpler, if not more logical or more
scientific, solution is to establish an exclusive fishing
area.

In the opinion of Venezuela and other Latin
American countries, setting a maximum limit of 12
miles for the territorial sea and establishing the patri-
monial sea make it no longer necessary to maintain
the stalled contiguous zone for which provision is
made in the relevant 1958 Geneva Convention. The
Santo Domingo Specialized Conference adopted the
same approach. The Declaration adopted by that
Conference on 9 June makes no reference at all to a
contiguous zone and the omission is intentional.

On the other hand, establishing the patrimonial
sea would not imply the suppression af the rights al-
ready enjoyed by coastal states over the continental
shelf under international law. However, these rights
would be important only in cases where the con-
tinental shelf extends beyond the outer limit of the
patrimonial sea. The reason is obvious. In that part
of the continental shelf covered by the patrimonial
sea, the legal regime applied would be that estab-
lished for the patrimonial sea. This regime, according
to the proposals adopted at the Specialized Confer-
ence of Santo Domingo, would give the coastal states
broader rights than they already have under the re-
gime for the continental shelf. On the other hand,
this latter regime would be applied to that part of the
continental shelf which extends beyond the patri-
monial sea. These ideas are taken up in paragraph 4

of the Declaration of Santo Domingo, in the part re-
lating to the continental shelf, which reads as follows:
"In that part of the continental shelf covered by the
patrimonial sea, the legal regime provided for this
area shall apply. With respect to tlie part beyond the
patrimonial sea, the regime established for the con-
tinental shelf by international law shall apply,"

As can be seen from the foregoing, the Declara-
tion of Santo Domingo of June 9, 1972, contains a
suKciently precise formulation of the legal regime
for the patrimonial sea. It can be said, however, that
this concept, which has been gradually taking shape,
was foreshadowed in a succession of studies, recom-
mendations and declarations from the end of the
Second World War until today.

As early as 1952, the draft convention on the ter-
ritorial sea and related questions, prepared by the
Inter-American Juridical Committee, stated, in arti-
cle 2, that the signatory states would also recognize
the right of each of them to establish an area of pro-
tection, control and economic development up to a
distance of 200 nautical miles measured from the
lowest tideline on their coasts and those of their
island possessions within which area they could ex-
ercise military, administrative and fiscal surveillance
through their respective territorial authorities.

Resolution LXXXIV of the Tenth Inter-American
Conference, held at Caracas in 1954, entitled "Con-
servation of Natural Resources: The Continental
Shelf and Marine Waters" reaffirms "the interest of
the American States in the national declarations or
legislative acts that proclaim sovereignty, jurisdic-
tion, control or rights to exploitation or surveillance
to a certain distance from the coast, of the submarine
shelf and oceanic waters and the natural resources
which may exist therein." It also reaffirms "that the
riparian States have a vital interest in the adoption of
legal, administrative and technical measures for the
conservation and prudent utilization of the natural
resources existing in or that may be drscovered in
the areas mentioned, for their own benefit, and that
of the continent and the community of nations."

In the Principles of Mexico on the Legal Regime
of the Sea, adopted in resolution XIII of the Third
Meeting of the Inter-American Council af Jurists,
held at Mexico City in 1956, paragraph 2 of part C
which relates to the conservation of living resources
in the high seas, reads as follows: "States have, in
addition, the right of exclusive exploitation of species
closely related to the coast, the life of the country
or the needs of the coastal population, as in the case
of species that develop in territorial waters and sub-
sequently migrate to the high seas, or when the exist-
ence of certain species has an important relation to
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an industry or activity essential to the coastal coun-
try, or when the latter is carrying out important
works that will result in the conservation or increase
of the species."

Resolution 6 adopted at the Enter-American Spe-
cialized Conference on "Conservation of Natural Re-

sources: The Continental Shelf and Marine Waters,"
held at Santo Domingo, Dominican Republic, in
1956, states, in paragraph 5, that "... the coastal
state has a special interest in the continued produc-
tivity of the living resources of the high seas adjacent
to its territorial sea." The following paragraph states
that there was no agreement among the states repre-
sented at the Conference, "... either with respect to
the nature and scope of the special interest of the
coastal State, or as to how the economic and social
factors which such State or other interested States

might invoke should be taken into account in evalu-
ating the purposes of conservation programmes."

The Declaration of Antigua, Guatemala, adopted
at the First Meeting of Ministers for Foreign Affairs
of the Central American Republics in 1955, is very
interesting, both from the point of view of the origin
of the concept and that of the term "patrimonial sea."
ln paragraph 8 of that Declaration the participating
states declared their intention to defend the terri-

torial, economic and cultural patrimony of the Cen-
tral American States, including in the first-mentioned
the continental shelf and the territorial and epicon-
tinental sea so that its development may promote the
overall improvement of their peoples.

However, as far as I know, it is the distinguished
Chilean professor, Edmundo Vargas Carreno, who
should be credited with having been the first to use
the term "patrimonial sea" in an of5cial document.
In the preliminary report, entitled "Territorial sea
and patrimonial sea  bases for a Latin American
position on the laws of the sea!," which he submitted
in 1971 to the Inter-American Juridical Committee,

he affirmed the possibility and desirability of formu-
lating a new concept concerning the patrimonial sea.

On the other hand, Venezuela has the honor of
having been the first to present the thesis of the pat-
rimonial sea as a Government thesis and of having
developed, in the proposal it made at the plenary
meeting of the United Nations Seabed Committee
on August 12, 1971, the general lines of the concept
and define the nature and scope of the rights which
a coastal state would have over this sea space and
the ifnplications which the adoption of this thesis
would have for the legal regime of the continental
shelf and the high seas.

Later, Colombia and Mexico publicly supported
this thesis which, as I said at the start of this state-
ment, is shared today by ten of the 15 countries that
participated in the recent Santo Domingo Confer-
ence.

So far I have referred to the positions held by
Latin American countries and I have mentioned how

they were foreshadowed in studies, recotnmendations
and declarations made by various regional or sub-
regional American bodies or conferences. However,
it is only fair to recognize that the idea of an exclu-
sive economic area is not just a Latin American idea
and aspiration. Several African and Asian countries
have presented basically identical theses in the state-
ments made by their representatives in the United
Nations Seabed Committee. Similarly, some of the
major Powers, namely, the People's Republic of
China and France, have publicly supported the pro-
posed extension of national jurisdiction up to a maxi-
mum of 200 miles. The latter country, at the meet-
ing of the United Nations Seabed Committee last
March, came out in favor of extending the jurisdic-
tion of the coastal states in respect to the seabed and
the subsoil thereof but excluding the waters and the
air space above, up to a maximum limit of 200 miles,
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The Legal Regime of Archipelagoes: Problems and Issues

Mochtar Kasttrnaatmadja, Padjadjaran University Law School, Bandung, Indonesia

The law of the sea at present � to put it mildly-
is in a state of flux. Some people, disturbed by the
symptoms accompanying the rapid process of change,
prefer to use the term "crisis." Whatever terms we
may use to characterize the situation, we could per-
haps aH agree that we at times feel "completely at
sea..

The reason is, I think, because an the one hand
traditional concepts and rules seem to be becoming
less relevant while on the other some blueprints for
the management of ocean space, although intellec-
tually challenging and visionary of a world which is
to come and therefore valuable, are felt to have lim-
ited practical value for the solution of the immediate
problems we are facing in this area.'

While a state of uncertainty envelops most matters
of the law of the sea which until quite recently were
considered beyond dispute, the subject I have been
asked to speak on today has the additional difficult
of having been neglected under existing international
law.

The case for a special regime of archipelagoes has
recently gained new adherents among the members
of the world community.

In a statement made before the summer session
of the UN Seabed Committee, the representative
of Fiji explained his government's view on the de-
limitation of territorial waters which would treat
the Fiji archipelago as one unit. After explaining
the importance of the natural resources found within
the archipelago to the Fijian economy he stated:

It is of importance to such cotmtries [i.e.
archipelagic countries], and of vital concern to
Fiji, to control the development of their marine
environments in order to insure that such de-
velopment is in their hest interests and to pre-
vent any form of degradation or pollution that
may endanger that envirotunent or deplete its
resources. [emphasis added]

The same concern is shared by the people of other
island groups such as Nauru, Tonga, Western Samoa

' The views expressed in this paper are the personal views
of the author.

Thursday morning, June 29

and the Cook Islands and not inconceivably by other
islands groups in other parts of the world.

The substance of the Fijian position on the matter
supports the view generally held by writers' that
unilateral claims for extension of jurisdiction are
resource-oriented,

The reason is not difficult to see, One is that in
an archipelago there exist a very close relationship
between the land  island! and the surrounding sea
 water!. The existence and distribution of natural
resources throughout an archipelago � both living
and non-living  or mineral! � are the result of or
dependent upon the geophysical and ecological unity
and interdependence of the island and the interven-
ing waters. Secondly, where the people inhabiting
the islands are technologically underdeveloped, free
competition with technologically more advanced
outsiders would be disastrous.

The tendency to protect the interests of the in-
habitants by bringing the natural resources under
the exclusive jurisdiction of the archipelagic state
is therefore both understandable and reasonable.

The danger of pollution and deterioration of the
environment generally caused by exploitations of
mineral resources is a relatively new development
which has a particular significance to archipelagic
countries with their enclosed or semi-enclosed seas.
The unilateral extension of Canada's jurisdiction
over the arctic  archipelagic! waters is an example
of a coastal state's concern caused by the transporta-
tion of oil through semi-enclosed waters.

Recent developments in the technology of natural
resources exploitations, and the resultant dangers to
the environment, seem to further strengthen the case
for considering an archipelago as one unit.

While recognizing the good reasons for a special
regime for archipelagoes seen from the point of
view of the archipelagic states, the extension of
jurisdiction involved raises problems with regard to
one of the most fundamental principles of contempo-

' See, for example, John C|'aven "United States Options in
the Event of Non-Agreement," Proceedings, Law of the Sea
Institute Sixth Annual Conference, 1971  University of
Rhode Island, Kingston, Rhode Island, 1972!, pp. 46-50.
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rary law of the sea, i.e. the freedom of navigation
and the exercise thereof in archipelagic waters.

A regime of archipehgoes as part of the interna-
tional law of the sea, to be acceptable, must strike
a reasonable balance between the needs and in-
terests of the archipelagic states on the one hand
and the interest of the international community in
the maintenance of freedom of navigation an the
other.

Contemporary law of the sea so far has not found
a satisfactory solution to the problems of archipela-
goes. Instead, the impression is created when ex-
amining the history of the concept that insuKcient
attention was given to the problem.

The unilateral actions taken by archipelagic states
� as part of a general tendency of claims for more
extensive state jurisdiction over adjacent seas � must
be seen as an attempt to correct a situation which
from an archipelagic state's point of view can uo
longer be accepted.

Before discussing the problems and issues which
surround the question of archipelagoes in interna-
fional law, it may be useful to examine the develop-
ment of the concept both in theory and in the prac-
tice of states.

DEVELOPMENT OF THE CONCEPT OF
ARCHIPELAGOES

PRoPOsALs BY LEARNED BQDIES AND INDIvIDUAL

SCHOLARS

The first proposal to treat an archipelago of islands
as one unit with a territorial belt drawn around the
islands as a group rather than around each indi-
vidual island was made by Alvarez at the 33rd meet-
ing of the Intertiational Law Association  Stockholm,
1924! . No inaximum distance was suggested between
the islands by Alvarez, who as Chairman of the
Committee on Neutrality, presented a separate draft
differing from the Committee's draft convention on
"The Laws of Maritime Jurisdiction in. Time of

Peace" in certain respects, In the Committee's re-
port no mention was made of the Alvarez proposal.

The question was discussed again at the meeting
of the Institute de Droit International in Stockholm
in 192S which passed a resolution on the matter.
The resolution provided that in the case of archipel-
agoes, the group of islands should be considered as
one unit and the extent of the marginal sea measured
from the outermost islands provided that the islands
and islets are not further apart from each other than
twice the breadth of the territorial sea. The resolu-
tion also provided that the islands nearest to the

coast of the mainland are not situated further out
than twice the breadth of the marginal sea.'

The American Institute of International Law in

1926 made a proposal on archipelagoes in its project
No. 10  national domain! which closely resembled
the Alvarez proposal inade to the I, L. A. Confer-
ence of 1924. It likewise did not provide for any
maximum distance between the islands of an archi-

pelago.
Other projects which studied the law on territorial

waters in the 1920's, as, e,g., The Harvard Research
in International Law, did not make any mention at
all of archipelagoes. One can say in conclusion that
the opinion expressed by the learned societies on
the matter in the 1920's, i.e. on the eve of the 1930
Hague Codification Conference � though inconclu-
sive on matters of detail in general recognize the
special character of archipelagoes.

Of the individual scholars who have addressed
themselves to the problem, mention can be made
among others of Jessup, Hyde, Colombos and Gidel,
who in various forms and each to a varying extent
have supported the idea of treating archipelagoes
as one unit.~

Special mention should be made of Fritz Munch,
who in his book Die Technischen Fragen dest Ktis-
tenmeeres considered the possibility of treating a
group of islands as one unit and has developed a
inathernatical formula to settle the question whether
in a particular case a group of is1ands should be
considered as one unit or not. His "rounding-off
formula" is roughly as follows: the group can be
rounded off when the total of the length of the con-
stituent parts  i.e. islands or mainltmd! on the inner
side is more than four times the distance between

them.
A more recent and a most significant contribution

by an individual scholar to the subject is the study
prepared by the well-known Norwegian jurist Jens
Evensen at the request of the Secretariat of the UN
in preparation of the 1958 Conference on the Law
of the Sea. In the conclusions of his study he offers
the following proposal with regard to outlying archi-
pelagoes:

1. In the case of an archipelago which be-
longs to a single State and which may reason-

' Article 5, paragraph 2, rinnuaire, Vol. 34, p, 673.
' G. Colombos. The International Law of the Sea, 3rd ed.,

pp, 90-9I; G. Gidel, Le Droit Internationa! Public de La
Mer, Paris �934!, Vol. III, pp. 706-727; Hyde, Interna-
tional Law, 2nd ed., l947, Vol. 1, p, 485; P. C. Jessup.
The Law of Territorial Waters and Maritime Iurisdiction
�927!, pp. 457 attd 477.
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ably be considered as a whole, the extent of
the territorial sea shall be measured from the
outermost points of the outermost islands and
islets of the archipelagoes. Straight baselines as
provided for under Article 5 may be applied
for such delimitation.

2. The waters situated between and inside
the constituent island and islets of the archi-
pelago shall be considered as internal waters
with the exceptions set forth under paragraph 3
of this article.

3. Where the ~aters between and inside the
islands and islets of an archipelago form a
strait, such waters cannot be closed to the inno-
cent passage of foreign ships.

Instead of the straight-basdines systetn mentioned
in paragraph 1 of his proposal, the writer also con-
templates the possibility of other methods, for ex-
ample a mixture of straight baselines and arcs of
circles. He further states that the waters inside the
islands and islets must be considered as internal wa-
ters, subject to the right of passage through straits
as defined under international Iaw.s

State practice with regard to archipelagoes can
be distinguished between �! coastal archipelagoes
and �! outlying archipelagoes.

In view of the Judgment of the International
Court of Justice in the Anglo-Norwegian Fisheries
Case in 1951 and provisions on straight baselines
in the Geneva Convention of 1958 on the Terri-
torial Sea and Contiguous Zone, existing state prac-
tice with regard to delimitation of coastal archipel-
agoes present no difficulties from the point of
view of contemporary international law.

State practice with regard to coastal archipelagoes
comprises a considerable number of cases dating as
far back as 1927 with the enactment of the Neutral-
ity Decrees of 27 January 1927 in Denmark. and the
Customs Regulations of 7 October 1927 in Sweden.
In 1935 Norway issued the now famous Royal De-
cree of 12 JuIy 1935  followed by the Royal De-
cree of 1952! fixing the base-points and baselines
in detail all along the Norwegian coast. After the
ICJ Judgment of 1951 in the Anglo-Norwegian
Fisheries Case and the incorporation of this rule
in the 1958 Geneva Convention on the Territorial

'Jens Evensen. "Certain Legal Aspects Concerning the
Delitnitation of the Territorial Waters of Archipelagos,"
Doc. A/Conf. 13/10 �958!, p. 30.

Sea and Contiguous Zone, various countries have
followed this practice.

With regard to outlying archipelagoes, the follow-
ing states have applied the principle of treating the
archipelago as one unit: �! Ecuador  the Galapa-
gos Islands!, �! the Philippines, �! Iceland, �!
the Faroes and �! Indonesia. To this group may
be added Fiji, as its position on the matter is clear
after the statement made before the 62nd session
of the UN Seabed Committee in Geneva,

As a matter of historical note, the former King-
dom of the Hawaiian Islands may also be included
in this category, as at one time it asserted jurisdic-
tion over the intervening waters for neutrality pur-
pose.s

In the application of the archipelago principle the
states mentioned above differ in several respects, as
e.g. in the purpose of the delimitation and its method.
Only two of them, the Philippines and Indonesia,
can be said to apply the archipelago delimitation for
ail purposes; whereas the others are doing it for the
protection of resources.

Most of them apply the straight baselines system
in delimiting their national waters or fisheries juris-
diction, except the Philippines and the Faroes. There
are further differences in the application of the
straight baselines system, Iceland and Fiji applying
it in a less extreme form as compared to Indonesia.
The Indonesian case differs from the others in that
it has detailed provisions on the innocent passage
through the waters of the Indonesian archipelago
contained in a separate government regulation,'

There are indications of a growing interest in the
archipelago system of delimiting maritime boundaries
for purposes of exclusive resources jurisdiction on
the part of island  group! nations for reasons noted
earlier in this paper.

THE ARCHIPELAGO CONCEPT AT THE INTERNA-
TIGNAL CoNFERENcEs FoR CQDIFIcATIQN QF THE
LAW OF THE SEA

Although the Hague Codification Conference of
1930 did deal with the archipelago concept in its
preparatory work, the treatment of the subject did
not go beyond this stage, so that it cannot be said
that the Conference as such dealt with the subject.

The article on archipelagoes prepared by the Pre-
paratory Committee as Basis of Discussion No. 13
was as follows:

' Crocker, The Extent of the hrginal Sea, pp, 595-596;
see also Evensen. Op. cit�p, 29.

' Indonesian Government Regulation No. 8. 1962.
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In the case of a group of islands which be-
long to a single State and at the circumference
of the group are not separated from one another
by more than twice the breadth of territorial
waters, the belt of territorial waters shaH be
measured from the outermost islands of the

group. Waters included within the group shall
also be territorial waters.

The same rule shall apply as regards islands
which lie at a distance from the mainland not

greater than twice the breadth of territorial
waters e

The above formula was a "compromise formula"
which took into account the comments of Govern-

men.ts on the draft proposal on archipelagoes pre-
pared by the Committee of Experts, which regarded
the archipelago as one unit. According to this pro-
posal the territorial sea would be measured from
the island most distant from the center of the archi-

pelago, while no maximum was mentioned for the
distance between the constituent islands.s

The Second Sub-Committee of the Conference to

which the subject was referred was unable to reach
an agreement on the matter, and the idea to draft
a definite text on the subject was finally abandoned.

The Geneva Conference on the Law of the Sea

of 1958 was likewise unable to solve the problem.
Although several draft proposals were made by

the Special Rapportuer in his various reports" on
the delimitation of territorial waters of archipelagoes,
the International Law Commission refrained from

including any special provisions on groups of islands
in any of its draft Articles.

In the final draft Articles on the Law of the Sea

adopted by the International Law Commission there
was no provision on archipelagoes.

In its comment on Article 10 of the Commission's

draft which deals with islands the following observa-
tion was more concerned with archipelagoes:

The Commission had intended to follow up
this article with a provision concerning groups
of islands. Like the Hague Conference for the
Codification of International Law of 1930, the
Commission was unable to overcome the diffi-
culties involved. The problem is similarly com-
plicated by the different forms it takes in dif-

'Report of the Preparatory Committee, Le Hague Con-
ference �930!, p. Sl; see also American Joarnal of Inter-
national Law, Spec. Sttppl. 24, 1930, p. 34.

'League of Nations Doc. C-I96, M-70 �927! VoL V,
p. 72. See also: Ad.l.L�Spec, Sttpph 2t!, 1926, p. 142,

"First Report, A/CN. 4/5; Second Report, A/CN. 4/61,
and Third Report, A/CN. 4/67 �958!.

ferent archipelagoes. The Commission was also
prevented from stating an opinion, not only by
the disagreement on the breadth of the terri-
torial sea, but also by lack of technical infor-
mation on the subject....

The Commission points out for purposes of
information that Article 5 may be applicable to
groups of islands lying off the coast."

Frotn the foregoing the conclusion can be drawn
that the International Law Commission was pre-
vented from reaching definite conclusions on the
delimitation of territorial waters of archipelagoes,
by the variety in rules and state practice and espe-
ciaHy the divergence of views expressed in the com-
ments by the various governments.

Whereas the preparatory work of the ILC thus
reached some definite views on coastal group of
islands, based on the Judgment of 1951 in the
Anglo-Norwegian Fisheries Case, it could give no
guidance concerning mid-ocean  outlying! archi-
pelagoes.

Despite the fact that the Draft Articles prepared
by the ILC for the Conference did not contain any
provision on archipelagoes, an attempt was made at
the Conference itself by the Philippines and Yugo-
slavia to have the matters considered through the
introduction of Amendments to Articles 5 and 10.

These amendments were later withdrawn, at which
time the delegate of the UK urged that the matter
be referred to the UN General Assembly so that the
necessary steps might be taken to study the matter
and a report be made on the subject,

PROBLEMS IN ESTABLISHING AN AGREED

LEGAL REGIME ON ARCHIPELAGOES

The foregoing discussion of the development of
the archipelago concept as a distinct concept of the
law of the sea has shown that the special character
of the archipelago is increasingly recognized and that
the understanding for the need of a special regime
has grown.

The failure of the international conferences on the

law of the sea to deal with the matter was not so

much caused by a failure to recognize the validity
of the case but rather disagreement of some prob-
lems of a technical character.

There seems to have been difliculty even to define
archipelago as a geographical concept. Though it is
true that law can create its own concept of an archi-

"Yearbook of the International Law Commission, 1956,
VoL 2, p. 270.
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pelago, the geographical factors cannot be over-
looked.

As we have seen from the various proposals there
is disagreement on:  I! thc maximum permissible
distance between the constituent islands, and �!
the maximum permissible length of baselines. Other
questions are: �! the minimum or maximum size
of an island entitled to be regarded as a constituent
part of an archipelago, and �! the minimum num-
ber of islands required for a group of islands to be
regarded as an archipelago.

This set of problems might come under the head-
ing: definition of an archipelago  question: what is
an archipelago?!. In considering an archipelago as
a geographical concept the use of a mere criterion
of distance is not enough. Account must also be
taken of the geophysical features af the situation.

As part of man's biosphere possessing unique fea-
tures, the unity of the archipelago and interdepend-
ence af lite on land  the islands! and the surround-
ing seas must also be taken into account,

This is the reason why the distance criteria like
twice the breadth of the territorial sea, or the closing
fines of bays, are irrelevant and arbitrary, apart from
the fact that these criteria raise rather than answer
questions. Why, for example, should archipelagoes
be treated differentl from historic bays which are
exempt from the closing line rule? The absence of
agreement on the breadth af the territorial sea is a
fact which needs no further comment,

It is submitted, with due respect to existing ef-
forts to establish maximum permissible distances,
that any distance is bound to be arbitrary, especially
if the size of the islands are not taken into account,

Besides the definition of an archipelago in a geo-
graphical sense, the political aspect should nat bc
overlooked in any effort ta develop a legal defini-
tion of the archipelago, As a political entity an
archipelago may comprise less than it would as a
purely geographical entity, The northern part of
Borneo  East Malaysia!, Eastern New Guinea  Pa-
pua and the Territory of New Guinea! and Eastern
Timor  Portuguese! are not part of the Indonesian
archipelagic state, The opposite may be true; i.e.
groups of islands not forming one geographical whole
in a strict sense may be considered one whole from
a political point of view.

A second set of problems is the nature of the
archipelagic state's jurisdiction over the archipelagic
waters. It could be  I! jurisdiction for all purposes
or �! exclusive jurisdiction over resources, In terms
of the traditional law of the sea this would necessi-
tate the labeling of the archipelagic waters as inter-
nal waters, territorial waters  as distinguished from

the territorial sea!, or perhaps exclusive fisheries
zone.

If freedom of navigation is to be guaranteed in
these waters � as it should � one could by conven-
tion agree ta have the right of innocent passage
through archipelagic waters. This could or could not
be restricted ta certain sea lanes. The archipelagic
waters would then become a concept "sui generis,"
as in traditional terms it would be internal waters
 being on the inward side of straight baselines! while
being subject to the right of innocent passage  thus
having the status of territorial waters in traditional
terms!. Another way of looking at the problem
would be to consider the straight baselines as con-
struction lines and considering bath the waters on
the inner side as well as the outer side of the linc
 up to the distance of the breadth of thc territorial
sea! territorial waters.

Onc already feels the strain of applying the tra-
ditional concepts, developed against the background
of marginal seas adjacent continental land masses, to
groups of islands.

Another problem area is the dctcrminatian of the
main islands or a central point to serve as the cen-
tral reference point for the archipelago. This may
be necessary for purposes of delimitation. What for
instances is the general direction af the coast in an
archipelago?

Another point which may be taken into considera-
tion is the proportion of the total land area.  con-
stituent islands! to the archipelagic waters  sea!.
This land-water ratio may bc important in carnputa-
tions whereby the archipelago  as a politico-legal
concept! is regarded as one unit, and may be used
for example as a criterion for certain purposes, e.g.
nature of jurisdiction, An interesting question which
has to be answered in making the computation is
whether only geographical criteria should be used or
whether political boundaries should bc taken into ac-
count.

Those are some of the problems which, in this
writer's view, have to be taken into account in an
attempt to develop a legal regime of archipelagoes,
It gives some idea of the complexity of the problem
and inadequacy of a method using simple mathe-
matical formulae.

This writer has no definite answers to the prob-
lems just described, though he will venture some
thoughts on the matter.

DIFFERENT APPROACHES TO THE PROBLEM: THE
COBBLER AND THE KNIGHT

It is the Iot of the lawyer confronted with a prob-
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lem he has to solve to use the materials and tools
available to him however inadequate they may be.
His is a humdrum occupation in an unexciting prag-
matic world. Such is the role of the lawyer as a
craftsman, not unlike the cobbler, a plumber or a
carpenter.

This, however, is only one view; there is another,
more charitable image of the lawyer and his role in
our present-day world. It sees him, if not as a knight
in shining armor, then at least as a master builder
or architect with a mission to build a new and better
world.

Using the first approach, an attempt to formulate
provisions on the regiinc of archipelagoes wifi have
to take into account principles and rules of inter-
national law, the writings of publicists and state
practice on the subject.

With regard to coastal archipelagoes we can say
with confidence that the law on the subject is already
well established.

Scandinavian state practice on this matter, as
exemplified by the Norwegian system of drawing
straight basclines along an indented coast fronted by
things such as islands and islets, was declared to be
not contrary to international law by the I.C.J. in
its Judgment in the Anglo-Norwegian Fisheries Case
in 1951, By its incorporation as Article 4 in the
Geneva 1950 Convention on the Territorial Sea Con-
tiguous Zone it has become a general rule of interna-
tional laws,

Although some principles contained in Article
4, as e.g. the drawing of straight baselines, may also
be applicable to outlying archipelagoes, this writer
thinks that same provisions cannot be applied owing
to the different geographical features of rnid-ocean
archipelagoes. The rule that: "the drawing of such
baselines must not depart to any appreciable extent
from the general direction of the coast..." is
hard to apply to mid-ocean archipelagoes, as it envis-
ages coastal archipelagoes only, i.e. island formations
forming part of a  continental! land mass.

In an article on the regiine of mid-ocean archi-
pelagoes, this provision should be replaced by one
that would require that the drawing of such baselines
shall not depart to any appreciable extent from the
general contour of the archipelago. Once such a
general contour has been determined, baselines may
be drawn around the archipelago, regarding it as
one unit. The waters situated between and inside

the consituent islands  and islets! of the archipel-
ago shall be considered as internal waters, or terri-
torial waters. Where such waters form a strait, they
cannot be closed to the innocent passage of foreign
ships.

The use of the terms internal waters, temtorial
seas, and territorial waters with regard to archipel-
agoes is admittedly confusing as these terms have
definite meanings in the contemporary international
law of the sea. In the context of special nature of the
archipelagic regime to be established they are,
moreover, not particu]arly meaningful,

It may perhaps be better to repIace them by
"archipelagic waters" comprising both the waters on
the inner-side  " internal waters"! as well as the
outer side  " territorial sea"! of the "baselines."

From the procedural point of view the provisions
on the  special! regime of mid-ocean archipelagoes
should form part of the Convention on the Territorial
Sea Contiguous Zone  or Zone of National Jurisdic-
tion in an Ocean Space Convention � see below!.
They can either take the form of amendments to the
present articles 4 and 10 or constitute a new article,
coming after article 10  islands!.

In establishing a special regime on archipelagoes
by convention, due attention should be given to
existing state practice on the matter. One cannot
escape the feeling, in considering the possibilities of
devising new rules on the regime of outlying archi-
pelagoes, that one is engaging in patchwork. One
necessarily has to if the effort is done within the
confines of existing law and state practice.

No such constraints are present when the new
regime on mid-ocean archipelagoes is envisaged as
part of a grand design for a new Treaty on Ocean
Space. An example of this approach which merits
our attention is The Draft Ocean Space Treaty pre-
sented in a working paper submitted by the dele-
gation of Malta to the UN Seabed Committee. In this
document the basis for a special regime of archipel-
agoes is laid down as follows:

1, The jurisdiction of an island State or of
an archipelago State extends to belt of ocean
space adjacent to the coast of the principal
island or islands the breadth of which is 200

nautical miles. The principal island or islands
shall be designated by the State concerned and
notified to the competent organ of the Interna-
tional Ocean Space Institutions. In the event
of disagreement with the designation made by
the archipelago State any Contracting Party
may subinit the question. to the International
Maritime Court for adjudication.

2. The jurisdiction over ocean space that
may be claimed by a State by virtue of its sov-
ereignty or control over islands, other than
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those referred to in paragraph one, shall be
determined in a special convention.'a

We can see from the above quotation that the
authors of this draft proceed from premises entirely
different from those based on a more traditional

approach.
Whatever may be said of this approach, it has the

merit of originality and the courage to leave the

Supplexnentary Remarks

Mochtar Kusumaatmadja

I wish to thank the Institute for giving me this
opportunity to explain our views on the problem of
archipelagoes, which is, as the Chairman said, a very
difficult one; and even that may be an understate-
ment.

In my paper I made reference to a cobbler; but I
think in the question of archipelagoes we need a
special kind of cobbler, one that is not tied to the
normal six to 12 sizes and triple E widths, but rather
a Doctor Scholl-kind of cobbler.

You will perhaps say after reading my paper that
the archipelago problem is almost impossible to
solve. I do not agree with this, because hope is what
drives man in his life; and I think that if the motives
of those who are interested in archipelagoes can be
explained and understood, and if those who have an
interest in a special regime of archipelagoes pay due
regard to the interests of the others, then at some
time in the future some solution to the problem may
be found.

The first speaker made an interesting reference to
the role of unilateral action in the formation of inter-

national law, or as Professor Ago of Italy said,
"spontaneous international law." There is a tendency
to view unilateral action in a derogatory way; but if
we examine international law, especially the law of
the sea, we notice that unilateral action can play a
constructive part in the progressive development of

"UN Doc. A/AC. 138/53, Part 11, Chapter IX: limits,
Art. 37

beaten path. It remams to be seen whether a suffi-
cient number of participants of the corning Inter-
national Conference of the Law of the Sea will be

persuaded to fallow this bold exampIe or whether the
majority will still prefer old familiar � if less exciting
� ways. Whichever course is taken, the question
of mid-ocean archipelagoes in my opinion merits
the most serious consideration.

international law. One recent and very constructive
example is the Truman Proclamation on the Conti-
nental Shelf, There was a real need for additional

fuel resources, and we have seen that this concept
was readily accepted in a relatively short time by the
world community. Although the concept of the con-
tinental shelf was long ago put forward. by, I think a
Spanish or Portuguese scholar, Odon de Buen, in a
fisheries conference in Madrid, it was not until 1945
that it was put into the form of a legal concept,

Now, I am not saying � or perhaps I am subcon-
sciously trying to say � that the same can be done
with archipelagoes; but it is obvious that there are
differences. The countries that are interested in

archipelagoes are not major powers. They are rela-
tively small countries, and there are not many archi-
pelagic states, They are few in comparison to states
having continental shelves. So I think it would be
wrong to expect that this concept would receive as
great attention as the concept of the continental shelf.
That certainly is one very big handicap with which
we have to contend,

A second handicap is that as we try to adopt a tra-
ditional way of approaching the problem � that is,
what I call the way of the cobbler, using the existing
tools and instruments given by existing international
law � we may find it almost impossible to use this ap-
proach, because it is basically a continent-based ap-
proach, a land-based approach, in which islands are
viewed as mere accidents of gengraphy.
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This is not an accident of history, because the law
of the sea originated in Western Europe. It was de-
veloped by people of coastal nations, it is true, but
their countries were part of a continental land mass,
so the tendency in existing international law and the
law of the sea to start from land is understandable.

We can see this also in the judgment of the Inter-
national Court of Justice in the Anglo-Norwegian
Case.

This is, I think, the basic difficulty in finding a
viable criterion for even a definition of what is an
archipelago. If we examine the views of scholars, of
international learned bodies, and even of the Court,
we see that measurements are taken based on exist-

ing concepts of international law, or of geographic
concepts seen from the viewpoint from land; "twice
the breadth of the territorial sea," and things like
that.

Knowing this to be the basic difficulty, we must
yet recognize that there is a need for an objective
criterion, I submit that whatever criterion which
starts from this viewpoint is bound to be irrelevant
to the question of what an archipelago is, if we take
the definition of archipelagoes, as defined for instance
in the Encyc opaedia Britannica, as "a sea inter-
spersed with islands." The very word "archipelago" is
believed to be derived from the Greek "aegeon pel-
agos," which means the Aegean Sea, studded with
islands.

So here is an entirely different concept and an
entirely different starting point. Here the sea is
viewed as a unit with isIands in it. And I submit that
this might be a better way of approaching the prob-
lem.

Now I agree that aIthough w~and I personally�
have been involved in the archipelago problem for
many years, we have been invo/ved in it in a prac-
tical way. We have not examined it from a biological,
geographical, or geophysical way, or from an ecologi-
cal point of view. But such an approach is not so
far-fetched, even the biological approach. Such an
approach is provided by the concept of the "bioma,"
or the "biotna theory," which was put forward at
the 1958 Geneva Law of the Sea Conference as the
underlying theory for the ECP 200-mile zone. At
that time we thought it was a far-fetched theory, but
now it seems that the 200-mile zone, at least for re-
sources jurisdiction, seems to be an accepted concept,
or in the words of my American friends, perhaps a
tolerated concept.

There is a very interesting thing here. We see from
the concept of the continental shelf and the bioma
theory that there is a part of our civilization, Latin
Amerira and the Spanish civilization, which has coa-

tributed constructively to the development of law of
the sea and international law in general. For instance,
one of the early champions of human rights was
Francisco de Vittoria. In his "Releciones des Indes,"
contrary to his contemporaries, he advocated equality
for the Indians. This perhaps explains why the
attitudes towards these people in those parts of the
world is different from that in other parts of the
world.

So I submit that in studying international law,
and law of the sea in particular, if we want a truIy
international view to evolve, we should not base it
only on what evolved in Western Europe. Of course
those were very important contributions, and what
was distinctive about them was not only their ra-
tional content, but also a materialistic content, This
is a very important ingredient in the advancement of
human civilization and culture, because it provided
the driving force for the developtnent which resulted
in world civilization as we know it today.

However, I think that if we want to create a world
in which all people can feel that it is their world, and
not only that of part of mankind, that all civilizations
have a contribution to make. This picture is now
being complicated with the emergence of the de-
veloping countries after the Second World War. This
is one of the reasons why I think the coming I aw
of the Sea Conference, even at its preparatory stages,
cannot be compared to the Geneva Law of the Sea
Conference.

I have been to both the 1958 and 1960 Geneva

Law of the Sea Conferences, and I also have had the
privilege of attending the UN Seabed Committee
sessions since 1969; and I must confess that I do not
understand much about the international Iaw of the
sea as it stands today. I thought I knew something of
the subject.

I think the problem we face in the case of archipel-
agoes is only a part of a bigger problem, of an utter
bewilderment with this process of rapid change, The
thing is to find in this process, in this welter of
change, some straws to which we may cling to try to
bring order. It is my comfort that after attending the
UN Seabed sessions, we seem not to be alone. In
1958 and 1960 we were very much alone; but now
more people seem to be sharing the problem, so we
feel much better now than in 1958.

Because I have this basic difficulty with the land
or continental-based approach, it is difficult for me
to accept, for instance, distances between islands
which are based on measurements like "twice the
breadth of the territorial sea." I share here the con-
clusions of Jens Evensen when he said the complica-
tioa5, even at the purely gcographictd level, are so
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great because of the great diversity of archipelagoes
that he hesitates to olTer a particular limit. In this
context I have not yet been able to study in depth
the excellent paper by Dr. Alexander and the Geog-
rapher, Dr. Robert Hodgson, which seems to be a
very substantial contribution on the matter. I re-
ceived it just two days ago and it was impossible for
me to incorporate it in my paper.

Again, I think if we proceed from these criteria it
will be difficult, because even if one adopts the 40-
mile measuretnent, then by definition � by this defini-
tion � Fiji would not be an archipelago; and this is
something which is very difficult to accept, because
Fiji is an archipelago. Besides geography we must
take into account geophysics, ecology, and other con-
siderations like that, in addition to the very im-
portant point of the political criterion. Surely we do
not want to say that Fiji is not an archipelago. I
would be very reluctant to agree to a criterion which
would have that result; and that goes for other island
groups which historically and by the feelings of the
people who live there are clearly archipelagoes.

Here I may perhaps mention one term in our
language which expresses this perhaps subconscious
feeling. In our language, as in many languages, we
have a word for "native country," The French word
is "patrie," the German word "das heitnat"; in Indo-
nesia, it is "tanah air," which means "land and
water."

This, I think, is a very strong argument for the
viewpoint that we should adopt a different way of
looking at things, because this is a word not coined
by lawyers who have made comparative studies, not
by geographers, but this is a word that comes from
the people who have lived in these islands and these
archipelagoes, and they feel it is part of them. The
water is part of their everyday lives. They depend
on it for their living, and it is a very real thing, and
this impresses me more than any argument, especially
if it is made by lawyers. If a sunple man says "tanah
air"  i.e., land and water!, then I think he means it,
because he is too simple to look for specious argu-
rnents. This may not be a very good legal argument,
but this is a thing we firmly believe in, and this is, I
think, why the search for objective criteria is so diffi-
cult. I still concede that we do have to have objective
criteria.

The criterion here should be, I think, to see
whether an archipelago, historically and considering
all the other factors involved, is an archipelago or
just a number of islands. I agree that not just any
number of islands strewn over a wide expanse of
ocean may be considered as an archipelago. So I may
be accused here of introducing a very uncertain ele-

ment, but this is typical of the problem we face, This
is, I think, the reason why all these learned people
have concluded, after studying the matter, that they
could not reach any objective criteria on what is an
archipelago. Even the International Law Commission
was baSed by the problem.

I think I have made it clear that based on the ex-

isting law, on the views of scholars and on accepted
state practices  which are sources of international
law according to Article 38, paragraph 1 of the Statutes
of the Court!, it is impossible to construct right now
a regime af archipelagoes. We can perhaps by anal-
ogy and interpretation try to adapt the judgment in
the Anglo-Norwegian Fisheries Case, or Article 4
of the Geneva Convention on the Territorial Sea and

Contiguous Zone, to the matter; but here again I
have tried to show that you will run into difficulties.

Does one then have to conclude that we don't have

any archipelagoes at all? Do we just have to view
them as separate islands? This is not the answer
either, because these are geographical, geophysical
and perhaps ecological units, and certainly in some
cases political units.

I think I have confused you enough now, and I
should not go on; so I will continue my statement by
trying to explain the Indonesian case, where these
difficulties wilt be reflected.

In 1956, the Government of Indonesia established
a committee to revise the law on territorial waters,

After considerable study, two proposals were sub-
mitted to the Governinent, one that would establish
a belt twelve miles wide around each island, and one
that would establish a similar belt around the whole

of the Indonesian archipelago. After considerable de-
bate and study of the matter, the Government de-
cided for the archipelago system; and on December
13, 1957, a Declaration was issued containing three
points:

1. The territorial sea was to be extended from

three to twelve miles.

2. It was to be measured from straight baselines
drawn from the outermost points of the outermost
islands of the archipelago.

3. Waters within the straight baselines would be
internal waters, but open to innocent passage of
foreign ships.

The Declaration was promptly protested by a large
number of nations, among them the major maritime
powers. We felt at the time that this was a serious
thing indeed, and as the Geneva Conference was
nearing, we decided to wait with the enactment of the
law and try to seek a solution through the Confer-
ence, Perhaps we were a little bit optimistic in doing
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so, and rather naive, I might say. But at that time we
of course tried, as a new member of the United Na-
tions, to show that we were responsible members,
trying to find a solution through the conference
process.

lt is a matter of record that very little attention
was given to the problem at the Conference, although
everybody agreed that it was soinething which re-
quired attention. In the end I think the delegate of
the United Kingdom urged the Conference to study
the matter and asked the Secretary to prepare a re-
port on the subject. I do not think that this report
has been made.

So we went back and said, "Now what do we do
about it?" Because the needs for a special regime of
archipelagoes were very pressing. I think perhaps I
should explain those needs.

One was our concern with resources. Our people
are very much dependent on marine resources and
fisheries, especially those which have a close connec-
tion with the shelf and the land, Our fisheries are

basically subsistence types of fisheries, and fish is an
important source of protein. We are a poor people;
cattle breeding is a very expensive technique for in-
creasing the protein content of our diet, and fish
seenis to be the answer.

But the history of Indonesian waters, even during
the Dutch time, has shown that we have had to com-
pete with others. The spectre of competition with
more advanced fishing countries, with modern tech-
niques, made us afraid that there was just no possi-
bility of having an equal opportunity if we proceeded
on that basis.

I do not have the statistics at hand  and I know
this is a weakness when you face an American audi-
ence, because they love statistics! but I would say,
if I remember rightly froin the fishery man on our
delegation, that we are somewhere about Number 10
or 11 on the list of the world's fish catch and land-

ings, even above the United Kingdom. That gives you
an idea of how important fish is, and increasingly so,
for us.

Socioeconomically, fish is very important to us be-
cause hundreds of thousands of fishing families de-
pend on it. Since families tend to be large, it would
run into a few million people. They use very simple
fishing gear. They go in little boats called "praus,"
and wait for the wind to be abie to go out to sea; if
there is no wind they cannot go, because very few of
thein have motors. They have nets that are very
primitive, and short, so they can only reach to eight
meters. Despite these primitive techniques, they
manage to catch a great deal of fish. But imagine that
you are a fish, and you see a net passing over you at

eight meters. All you have to do is swiin underneath
it, and you can laugh at these poor fishermen.

So, these are the kind of people we have to protect;
and if you are the government of a country like that,
and you fought for independence, and you lost so
many lives, and there is another power that tries to
make you a puppet, and you lose another 200,000
to 300,000 lives, and you cannot even guarantee that
the people will catch fish as they used to, then you
have no business being independent, I would say.
So that is one thing.

Another economic resource is minerals and oil.

At that time we did not even know there was to be

oil, but we felt that it should be included, neverthe-
less, inspired by the Truman Proclamation. So that
was included also.

Another important economic interest is intra-
insular communications, Here I am not speaking of
big ships, but of small craft, wooden craft, of people
who go from island to island to visit their neighbors
and to try to sell their produce. It is pathetic to see
these "praus" carrying copra, which they sell for a
few dollars, and then go home over so many miles.
That is how they live. There are hundreds of thou-
sands of these craft. Now, when we had trouble with
the Dutch over West Irian, there used to be Dutch
destroyers plying the waters, and they said: "We are
on the high seas, and you can't stop us." They did
not actually shoot, because they were on "innocent
passage" to Western New Guinea; but it was enough
to disrupt inter-island communications, or at least
there was great potential for it. People just got
scared, because they heard from Djakarta that "we
are at war with the Dutch," which didn't really con-
cern these simple people who could not even distin-
guish Dutch from Americans; but they were told
there was a war going on, and they saw these ships.
What did it mean? Did they have to stay at home
and not do as they used to do? This was very serious.

Then there are warships that are not so innocent,
At this same time we had dissident groups trying to
secede from the Republic of Indonesia. Our friends
from the South Moluccas had been promised things
which the Dutch could not fulfill, and they got frus-
trated and tried to secede. We suspect they got help
from outside. There was another thing going on in
Celebes and Java; this time it was a group trying to
create an Islaniic State. They had their supporters
too. And in 1958, if you remember, there was a
great rebellion in Sumatra and the Celebes, and this,
surprisingly, was supported by a power which we
considered our friend; though the support was given
by the unofficial arm of that government. Eventually
we shot down a pilot, and he told his story � because
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we were very nice to him � and it all came out. It was
of course very embarrassing all around. So this is the
problem. It is a real security problem, not in a global
security sense, because we do not have global respon-
sibilities, but in a very tangible national security
sense.

So this is another aspect which I think moved us
to go ahead with the archipelago regime in spite of
the great opposition. We knew what we were up to.
When we heard those cables coming in from all the
big countries, saying, "What are you doing?!" we
were really impressed and apprehensive. Don't think
for a moment that we were not. But what could we

do? It was a matter of survival; our country was fall-
ing apart.

So that was the situation; I am trying to give you
the atmosphere in which these decisions were made. I
think you can understand the way our politicians
thought, They envisaged Indonesia being carved up
into several parts. These rebellions were going on,
supported from outside. Then they were confronted
with these two drafts of the Territorial Waters Re-

vision Committee, and were shown on the maps
where one showed a solid unit of the whole Indo-

nesian Archipelago, and the other a map of the na-
tional territory full of holes � or gaps of "high seas"
in between the islands,

The answer to the question of defending or po-
licing this was by no means easy. There are 13,000
islands, which to a certain measure can be grouped;
still there are many groups. Someone said, "The man
who has to police this at a certain moment, what is
he to do? Does he know his position?" The answer
was that at each time one has to ascertain whether

one is inside one's own waters or on the high seas.
Some people thought we should create functional

zones, one for this and one for that, in order to adopt
it to traditional international law. But then we would
have a territorial zone, a fisheries zone, perhaps a
pollution zone, and one for customs; and we don' t
have that many men. Then there was the political
thing; as the politicians saw the country falling apart,
they said, "We must have a concept that shows these
simple people physically that we are one." And of
course the Air Force had to have their say in the
matter; they said, "We don't want air space that is
full of holes; how are we going to fly in an airspace
like that?"

So I think the archipelago theory makes sense.
The people had to be shown in simple symbols that
Indonesia was one. We had just gotten our inde-
pendence, and we had all these big boys interfering,
trying to keep us apart because they had their own
designs. So this archipelago principle seemed to be a

goad thing for the important political unity of Indo-
nesia.

That is how, on December 13, they decided to go
ahead in spite of the tremendous opposition. I hope
you understand and are assured that it was indeed a
very dificult decision. Normally when you are a
newly independent country you do not try to fight
with everybody; you try to be friends with every-
body.

Having explained the motivations, we have to
think of the impact on others. We have been accused
of grabbing the sea by our esteemed colleague, Mr.
Arthur Dean, who at that time was chief of the U.S,
Delegation. He accused us of "grabbing the sea for
yourselves," and he was talking about greed. We
could not understand that; we were only trying to
keep ourselves from falling apart, and here we were
accused of all those bad things. That is why, in our
Declaration, we gave an assurance of innocent pas-
sage. At that time there was not yet this idea of free
transit; and we were thinking how dif5cult it was
even to keep our country together.

I thought that there must be a double standard
somewhere, historically; because these fellows used
to come from far away, using "freedom of the high
seas," and start grabbing land! Not seas, but land.
And nobody said a word. My history teacher told
me that in 1812 they had a conference in Berlin and
these big fe11ows carved up Africa as if it were
nothing.

Well, now we are living in a better world. You try
to do these things now, and find that you cannot do
it any longer. But what I am trying to say is that
what we did was not to bother others, but just in self-
preservation; and we ask for your understanding of
our position.

Now as to the impact; we can prove that we never
interfered with navigation. Even if we wanted to,
physically we cannot; and it is with great comfort
that I see in the Convention on the Territorial Sea
and Contiguous Zones that as far as warships are
concerned, all a coastal state is required to do is ask
the warship to leave its waters. It does not say that
you have to enforce and shoot at it. This is a11 we
do, In fact, all we ask is notification, so if they are
nice enough to say, "We are going to pass," then
warships can pass.

Notification is important and useful also for the
passing warships themselves, because we have been
bothered by rebelhons; we have one right now in
Borneo. It is supported from outside, we know; it is
a remnant of the Communist rebellion, and with the
Malaysians we are trying to do something about it.
So in our archipelago there are security zones, and
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we would hke to spare our friends who may want to
pass submerged, spare them from measures we might
take against those who are not friends, who try to
hide submerged. We are not a big power, we are not
very sophisticated; but we have planes and we can
drop depth charges, If he does not say he is around,
and we drop them on the wrong fellow, that would
be toa bad!

You may be assured that island people are very
simple people, and really very pleasant people. This
business of picturmg us as grabbing the sea or trying
to interfere with navigation and a11 that is simply not
true. We do not have the means; we don't even have
the intention. Of course we want to sort things out
with the big fellows, but we think we should try to
sort it out with the small fellows first, aur neighbors,
That is where the continental shelf negotiations come
in, and our neighbors find that we are reasonable.
They still fish there, they still go through our waters,
and I was successful in negotiating five agreements
on the continental shelf.

BAYAGBONA, I speak with reference to the
concept of the patrimonial sea, as presented by Am-
bassador Andres Aguilar.

I want to stress that it is a concept designed to
protect some vested interests, which is fair enough;
but we should not adduce wrong reasons to justify it.
The concept will kill free distant-water fishing, and
we should not give as justification for this the reason
that distant-water fishing is a monopoly of the de-
veloped countries.

In fact, advanced technology is no more the
preserve of developed countries, As the last speaker
just said, many developing countries now have the
capability of dropping depth charges. We find that
advanced technology is available through multilat-
eral technical assistance, through bilateral agree-
ments on technical assistance; it can even be bought
or hired, and above all, it can be acquired and it
is being acquired.
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This does not have much to do with archipelagoes,
but there happens to be a simHarity, because the
measurement is the median point from the outermost
islands. We did not use baselines because we knew

that there is a certain allergy, I think, to straight
baselines beyond certain lengths. It is like trying to
impose your view an your neighbor. It seemed to be
a logical thing to use the "outermost islands" prin-
ciple. At some places we wan and same places we
lost; in the Strait of Malacca we lost a lot, because
the Maiaysians happen to have an island near our
shores.

In the process there seems to have evolved a new
concept of continental shelf boundary delimitation,
and that is the median line measured from the outer-

most islands, So you see you can evolve concepts by
accident also, not only in the study with a lot of
books.

That, I think, is an explanation of some contempo-
rary problems of the law of the sea in very simple
language. I hope you agree with me, but even if you
do not agree, I hope at least that you understand,
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So the fact that the developed countries are domi-
nating the distant-water fishing should nat make us
take actions which will permanently work against
distant-water fishing in the hope that we are being
partial to developing countries, because developing
countries wiH increasingly acquire the ability and
the know-how to get into distant-water fishing.

My country is a developing country, aud we have
distant-water fishing capability; and so we do not
want ta run into difficulties which will obviously
arise from the idea of a patrimonial sea, if this were
adopted.

I will therefore conclude by congratulating the
Ambassador on his able presentation of the concept
of the patrimonial sea, but must stress once again
that he spoke for himself, and probably for some
Latin American countries, and certainly not for a!1
developing countries.



178 Positions, Problems and Viewpoints

AGUILAR: If I may, I would like to comment
briefly on the statement just made by the gentleman
from Nigeria.

First of all, I do not have all the facts and statis-
tics at hand, but if I remember correctly, three-
quarters of the total world catch are taken by 18
nations, and the fact is that the fishing fleets of some
high1y developed countries like Japan, the Soviet
Union and others represent in fact a big share of
the total catch. So there is no question that at pres-
ent there is a situation in which the few countries

that have the financial means and know-how benefit

from a larger proportionate share of the total re-
sources of the sea than the one they would be en-
titled to if there were a fairer distribution of these

resources.

I do believe that it is in the best interests of the

developing countries to have an exclusive economic
flshing zone in which reserves may be held for the
needs of their own development, which does not
exclude the possibility of sub-regional approaches.

Yesterday it was pointed out that perhaps the
solution to the questions of allocation of resources
in the cases of neighboring countries that have dif-
ferent possibilities would be to integrate, and I be-
lieve this is a way out.

May I say now that at the recent meeting in Santo
Domingo, some countries were reluctant to agree to
the concept of the patrimonial sea, with the argu-
ment that they would have very little to gain from
this concept and they would lose the freedom to
fish somewhere else. In reply to this argument we
pointed out to them that they would not be in a
position to compete with the fleets of the developed
countries, and that we would be much better off and
it would be much easier to arrive at an agreement
among all the countries bordering the Caribbean
Sea, than to have a worldwide agreement.

By the way, I agree with the comments that were
made yesterday that all these fishing agreements
have not been very successful, and I do not think
they would be successful on a worldwide basis
either. It could be that these regional approaches
would be a better answer to the questions of goad
management of the resources of the diferent areas of
the sea.

So, wMle I respect very much the opinion of the
gentleman from Nigeria, I insist that in fact there
are a limited number of countries that take most

af the hving resources of the sea.

JAR'AD. I would like to address myself to some
tentative viewpoints regarding the needs and interests
of the deve]oping countries; but before doing so, it

might be helpful if we cast a quick glance at the
historical developments that have taken place in the
international law of the sea,

The fundamental principle af the freedom of the
high seas is nothing more than a reflection of certain
historical facts, interests and realities. The interests
of nations had once been confined to maintaining
the freedom of navigation; but in reality it had never
been possible to appropriate either the high seas
or the continental shelf or the ocean floar.

Now that the interests of mankind have long since
been changed and established, the appropriatian of
any portion of the continental shelf, or even the
ocean floor, is rendered a possible reality.

New facts and concepts necessitate new rules and
regulations; but should we intend to benefit from the
wealth of the sea beyond the national limits by rely-
ing on the lex lata, then this would lead to injus-
tice and confrontation. Yet, to suggest an interim
regime would also lead to the same results.

Therefore, it is vitally important ta wait for the
formulation of lex ferenda, because ignoring the so-
called Moratorium Resolution of the General Assem-

bly constitutes violation of the principle of good
faith, as well as the principle of sub judice, Por, in
fact, it is difncult to apprehend how the matter could
be dealt with by any subject of the international law
while it is still under the General Assembly's con-
sideration. Indeed, the interim regime itself would
undermine the whole scheme of lex ferenda that
might be reached by the United Nations.

In my opinion, one of the reasons behind the
1969 Resolution was to enable the conflicting views
of states to reach a comprotnise. To my mind, the
needs and interests of the developing countries and
all other nations could have been better served by
establishing an international machinery to embark on
the direct exploitation and exploration.

Should this, however, be not feasible at the pres-
ent, the alternative would be to establish an interna-
tional body associated with regional and sub-regional
organs entrusted with the function of control and
inspection, and with collecting taxes levied from the
revenue of the sea. Such taxes could be distributed

among the developing countries as compensation,
and for establishing technical programs.

Two factors are reckoned to be considered as

basis for this proposed distribution: first, the length
of the coast of the state; and second, the volume
of population.

This proposal would reasonably allow the shelf-
locked and the senu-shelf-locked countries and even

the landlocked countries to share in the common
heritage of mankind.
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KNIGHT: My name is Gary Knight; I am Cam-
panile Charities Professor of Marine Resources Law
at the Louisiana State Umversity Law Center.

I have one question each for Ambassador Agtular
and Mr. Oxman.

It seemed to me that the respective positions you
expressed here today are quite compatible in most
respects, in spite of the fact that there are some se-
mantic differences and certainly some differences in
perception of priorities between developed and de-
veloping countries,

There are two areas, though, in which there seems
to bc some substantial divergence. First, Ambassador
Aguilar tends to view coastal state interests in ad-
jacent marine areas as an essentially economic
proposition, while Mr, Oxman sees broader political
implications in the situation,

Second, Ambassador Aguiiar couches coastal state
interests in terms of "rights," even "exclusive rights,"
whereas Mr. Oxman views them as duties or obliga-
tions.

Now, focusing on these differences, I have two
brief questions. For Ambassador Aguilar: would
the concept of compulsory dispute settlement be
compatible wtih your notion of the patrimonial sea
that you have expressed today?

For Mr. Oxman: particularly in view of the in-
fatuation of the United States with the notion of

"creeping jurisdiction"  which is the underlying basis
for the basically international approach embodied in
the U.S. draft seabed treaty!, would you see the
coastal state orientation expressed by Ambassador
Aguilar as being potentially acceptable to the United
States or to developed countries in general?

AGUII.AR: Before I respond to the comments
just made by Dr. Knight, I would like to add some-
thing in reply to the statement previously made by
our distinguished friend from Nigeria.

In one part of his remarks, he made the comment
that I was talking on behalf of myself and perhaps
in behalf of some other Latin American countries.

I am talking in fact as a person, as an individual,
and I suppose everyone here in this hali is talking
on his own, not as a representative of any institution
or government. Nevertheless, I would like to point
out that this is a reflection, of course, of the oKcial
positions taken by my own Government and by a
number of Latin American governments, and that I
have quoted extensively from the Santo Domingo
Declaration.

I would also like to add that this is not only a
Latin Ainerican position. There are some African
and Asian countries that have come forward with

similar, or even identical proposals in the UN Sea-
bed Committee. If my recollection is right, Kenya,
and other African states from the East Coast at

least, have taken a very similar position. I would
say that our difkrences are only a question of se-
mantics; we have been talhng about the patrimonial
sea and they have been talking about exclusive eco-
nomic zones, but the fact remains that our concepts,
and the concepts expressed by these African coun-
tries in the Seabed Committee, are quite identical.

I would also say that this seems to be a concept
shared by an increasing number of Asian and Afri-
can members of the UN Seabed Committee.

Now, going to the question of Dr. Knight, I con-
sider the concept of a compulsory settlement of dis-
putes compatible with the concept of the patrimonial
sea. I believe I have pointed out in my presentation
that if we are to have, as we should have, spelled
out not only the rights but also the duties of the
coastal states, we would of course need means and
procedures to settle the disputes which are bound
to arise from the conflicting viewpoints on the nature
and scope of the international norms.

I don't want to elaborate any further, because we
are in a stage in which we have to have the situation
clearly defined to start with, before we get into any
details; but I do believe that this is something that
will have to be discussed in depth, and speaking in
a personal capacity, I will say that this is perfectly
coinpatible,

OXMANt I am glad that Professor Knight asked
the questions that he did in the order that he did,
My answer to those questions would have to turn in
important respects on the issue of compulsory dis-
pute settlement, because this goes to the heart of
the problem.

The diSculty is that � and it is almost more psy-
chological than it is juridical � if all you wind up
with is a concept of exclusive coastal state property
rights over living and non-living resources, for ex-
ample, in a zone, it becomes quite easy, if you are
going to develop the law on the basis of argument,
to say that this jurisdiction over resources necessarily
carries with it jurisdiction to vindicate the resource
right.

From there you go to the next logical step, and
this is a step in the problem which was raised in
the Santo Domingo Declaration, of saying that if you
have jurisdiction and ownership of fisheries, then
you have to protect the fisheries from pollution.
In order to protect the fisheries from pollution you
have to regulate pollution with a view to prevent-
ing it or abating it.
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If you regulate pollution, then you are regulating
navigation. If you are regulating navigation, I would
be interested in knowing precisely what is left of
the fundamental freedom of the seas that are sup-
posed to be preserved by the concept.

Now, that is not to say that there are not ways
of solving that problem. Pollution regulation neces-
sarily involves some limitations on the way in which
ships are constructed and the way in which they
behave, and these limitations are going ta be neces-
sary if the environment is going to be protected,

I think our point of view would be that the nature
of navigation, fram the point of view of ship con-
struction, from the point of view of the fact that
ships wander over wide areas, and from the point
of view that the coastal state cannot protect itself
from pollution simply by regulating pollution off its
own coast, because of currents, indicates that the sub-
stantive standards that would be applied in this area
would probably have to be international for a variety
of practical reasons, viewed from the coastal state
point of view as well as the maritime state point of
view.

I think you are right also in suggesting that we
see political factors in the economic zone as well
as purely resource factors. One of the problems
which concerns a country like the United States,
which is interested in stability and harmonious rela-
tions between states that are friendly with the United
States, is that our experience has been that the ex-
tension of coastal state resource jurisdictio~ leads
to, or can lead to, a number of highly emotional
boundary and division of resource problems be-
tween neighboring coastal states that can produce a
significant disruption in their bilateral relations and
in regional stability.

This is an aspect of the problem that Dr. Bayag-
bona addressed.

I think I am practical enough to say that I wauld
not be happy in relying on good will to solve the
problems � that is, to say that we will give the
coastal states the jurisdiction and then they will ne-
gotiate their regional arrangements with each other
� because those negotiatians in a practical sense
will then turn on who has what to give whom, and
they could become quite difficult.

I thinlr. it would be important, as Ambassador
Aguilar has suggested, to look at the regional prob-
lem, particularly in regions where there are a lot
of coastal states with relatively small coastlines, in
a political sense and try to make some provision for
that political problem in the law of the sea treaty.

I note that in the history of the Continental Shelf
Conventions, they very easily added continental

shelf rights to islands as well as continents; no at-
tention was ever given in that negotiation to the fact
that the creation of continental shelf jurisdiction
was going to lead to far more serious disputes over
land areas than had existed in the past, because
jurisdiction over a piece of caastline or an island
could well determine jurisdiction over a very valu-
able continental shelf area,

I would hope that in this negotiation we would not
disregard that particular element of the problem.

ESTERLYr Professor Henry Esterly, of New York
City Community College. In spite of the fact that one
of the previous comments from the audience, by my
colleague Gary Knight, painted out that there prob-
ably is a larger area of compatibility between the two
positions which we heard this morning, I beg to
disagree and to point out that there is a much larger
area and certain factors which are entirely incom-
patible.

Also, I would like to point out that the distin-
guished Ambassador from Venezuela, representing
a country which has been in the forefront of many
developments concerning the law of the sea, seems
now to be striking out on a path which is entirely
contrary to some of the proposals previously made
on the future development of international law far
the world community.

By this I mean that, Number 1, we have the prin-
ciple of the common heritage of mankind which is
being � if not completely, anyway partially � disre-
garded in the recommendation and explanation con-
cerning the patrimonial sea. What is going to happen
to a large area, or to a relatively large quantity, let
us say, of oceanic resources which will now be re-
moved from the common heritage principle?

Number 2, I can see no way in which the Santo
Domingo Declaration and its major principle en-
hance the development af international law on a
multilateral basis. Certainly this is one of the points
which I think Bernie Oxman has brought out, that
principles of law preferably are developed on as
wide a multi-lateral basis as possible.

Multilateral agreements are less likely to be en-
couraged when each state is still given the right
to establish its own territorial sea limits during
what is called an interim period.

AGUILAR. Let me refer to the first comment

that was made just now, the question of the common
heritage of mankind and whether the proposal of
the economic zone up to 200 miles limit would sub-
tract resources from this pooL

I'irst let me point out, that the concept of the
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common heritage af mankind applies by the very
definition of the Declaration of Principles to the
seabed and ocean Boor beyond national jurisdictions,
sa the first question that we have to bear in mind is
that there is no agreement yet on the liinits of na-
tional jurisdiction, and this is a matter which still
has ta be defined.

Our proposal is one way to define what is within
national jurisdiction and what is outside such juris-
diction, and we claim that the 200-mile limit wiH be
the best and simplest way to define both the areas
imder the national jurisdiction and the areas under
international jurisdiction.

This brings to my memory a very important state-
ment made by Dr, Pardo. He came out with the idea
that, after listening to many statements on the ques-
tion, he had finaHy come to the conclusion that this
was perhaps the best way to define the boundary
between national and internatianal jurisdiction.

It is true, of course, that many of the resources
that are economicaHy and technicafiy exploitable at
present will lie within the national jurisdiction, but
the fact is that the area that would be outside na-
tional jurisdiction is enormous, and we don't com-
pletely know yet what are the resources of this area.
I believe that the more we know about it the more
we will find that this large area also contains a great
deal of wealth.

On the other hand, I would say that at least same
of the countries that have put forward the proposal
of an economic zone have also taken into considera-

tion the fact that besides the coastal states, there are
the landlocked states, that would have ta have com-
pensation, so they would also benefit. The whole
iuternatianaI community, coastal and non-coastal
states, would benefit if our proposal to give the
landlocked states a share of the profits is accepted,
According to our proposal the landlocked state would
then share in the profits nat only in the interna-
tional area, but also in the economic zones. Thus,
we will be applying to these areas the concept of the
common heritage of mankind, because aH states wiH
receive a share of the benefits in a difFerent way, of
course.

Instead of vesting the management of the re-
sources of the whole area in an international author-
ity, there will be a sort of "custody" or delegation
of powers from the international community to the
coastal states to manage by themselves that part of
the area adjacent to the coasts up ta 200 miles,
There would only be a diiference in the way it is
managed; but in fact, the coinmon heritage of man-
kind will apply to both the economic zone under
nationaI jurisdiction and to the international zone,

with the difference that it would be a difFerent kind
of mechanism or machinery.

There is one other thing I would like to say, The
gentleman froiu the University of New York said
that this was sort of taking away what already be-
longed to the international community, Let me
remind our coHeague that there is under existing in-
ternational law the concept of the continental shelf,
and under this concept, under the rights that have
already been vested in coastal states � by the initia-
tive which was taken by the United States itself-
the national jurisdiction has already extended to the
continental shelves, which in many cases will extend
even more than the 200-mile limit.

So actuaHy, what our proposal tends to do is to
establish a uniform systein of norms for the seabed,
the sub-soil and the superjacent waters and avoid
the difficulties of dividing the resources of species,
whether this is a resource found in the soil or sub-
soil thereof or in the superjacent waters. I think it
wiH be much simpler ta have a single zone in which
aH the resources will be allotted to the coastaI states.

My final point is this. Both Mr. Oxmau and the
previous speaker showed a great deal of concern
over the possibilities of disputes arising from the im-
plementation of this proposal.

I wouId say that the same disputes will arise any-
way, in connection, for instance, with the delimita-
tion of the territorial seas, where neighboring states
may have lateral or frontal delimitations. As a matter
of fact, the question of delimitation wiH be only a
question of extending the limits of the territorial sea
out to the distance of 200 miles where that is geo-
graphically passible.

I was about ta say that I was moved by the con-
cern of the United States on the question of the pos-
sibility of having disputes arising froin this question,
but I think that the developing states will run the
risk of having aH the disputes, and I aru sure that
they will be able to settle these disputes by themselves
without any outside help.

I also think that there is a great possibility of
settlement through regional ar sub-regional agree-
ments of any differences that may arise in this con-
nection. I think the movement toward integration
and closer cooperation between states of the same
area is such that in this area also we will certainly
be able to find grounds for agreeinent, and for
strengthening the relationship between states in the
saine region.

KUSUMAATMADJA: There is one thing I would
like ta add, A question was put to me about the
Straits of Malacca by a student. Robert Smith. I
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want to dispel a notion that was expressed in a
pamphlet by "SOS" [Save Our Seas] which seems
to be a new institute also concerned with the law of

the sea. It says here:

Malaysia and Indonesia, fearful of damage from
pollution by oil tankers, are talking of operat-
ing the strategic Straits of Malacca as a private
canal, to the consternation of maritime powers
Japan and Russia, for whom the Strait is of cru-
cial importance.

Well, this statement is only partly true, as a lot of
things are. The first part is right; the second part, I
think, is incorrect. It is simply not so.

Why did we react this way? I should tell you that
at some point at the IMCO, toward the end of 1970,
there was a draft proposal circulated to have an
international regime of some sort over the Straits of
Malacca. It was envisaged that it would be run by a
board the members of which, were shipping maritime
powers; there was mention of the riparian nations
of some sort as an afterthought, so to speak.

Of course this really upset us, because as you can
rightly see the Straits of Malacca are strategically
important to us. At least we would like to have been
consulted, and here was this thing circulated at the
IMCO meeting; although it must be added that the
paper was an unofficial document.

For one thing, the IMCO is a technical, specialized
agency; and here a draft was being circulated that
wou]d have far-reaching political and strategic im-
plications, and we were not even consulted.

So, in a panic, we made the statement that if any
regulation of the Straits of Malacca is to be done, we
would at least like to play a part in it. If it is a ques-
tion of navigational aid or traffic separation lanes,
especially, the three of us, Malaysia, Indonesia and
Singapore, could do that ourselves. If IMCO wanted

to help they could provide us with the technical as-
sistance which admittedly we will need very much.

We see no need to create a supernational agency
for this, especially if we are left out or are relegated
to an insignificant position. So, who is trying to make
a private canal out of the Straits of Malacca?

This is a correction to a statement made by this
S.O.S,; it surprises me that they shoukl come out
with such careless statements.

OXMANt One brief comment.

There is going to be no way to achieve a universal
or near-universally respected law of the sea without
dealing with some of the very important problems
and issues that divide us.

Among these are the kinds of problems that di-
vide developed countries from developing countries;
there are also the kinds of problems I think Profes-
sor Mochtar indicated, that divide the perspective,
for example, of an island state from the perspective
of a state that is interested in navigation.

But if too much emphasis is placed on this, if the
attitude toward resolving the respective problems
goes too far and if it is too easily forgotten that what
is involved in this negotiation are ultimately 100-
some odd states, all of whom are states and all of
whom have very important stakes in the outcome,
then I am not at all sure that we can succeed.

Thus I would like to stress the importance of
constantly bearing in mind that in certain very funda-
mental senses, every state participating in the nego-
tiations is a member of the international community
and must see to it that a system of order emerges
that serves the general interests of all combined,

Having said that, I want to stress again that that
can not happen unless the specific problems of dif-
ferent types of states are also taken into account. I
certainly think both can be done.
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I am not sure that I should express gratitude for
the opportunity to try to perform such a difficult task
as an appreciation of a conference dealing with so
many complexities and having such a high level of
input of information and ideas. But I undertook to
do so and I shall do my best.

I think it is clear to all of us that in this confer-

ence a large number of things have been going on at
the same time. There have been many different de-
grees of concern � concern about smaller things and
bigger things � and there have been many difTerent
types of issues, For all these reasons I felt it neces-
sary as time went on to try to order my thoughts, to
sort things out. I want to try to present some of the
results of that this afternoon, if I can, in the short
space of time that I ought to take.

I want particularly to talk about the types and
levels of institutional arrangements that have been
discussed at the conference, and also about the dif-
ferent processes by which decisions are to be reached
� decisions concerning the form these arrangements
should take and operational decisions by whatever
new organizations and mechanisms may be created.
Toward the end I shall talk about some of the issues,
making points about them that I think need special
emphasis.

It seems to me that we have been talking about
five levels of institutional arrangements.

One is the philosophical level, the level of prin-
ciples; that is clear enough.

The second is the legal level � the level of rules,
the questions of law.

At a third level we have been discussing various
types of regulatory mechanisms the new institutions
and new organizations that should be created � in
order to make the rules work.

Fourthly, there have been discussions concerning
control of operations, of how control over the new
regulatory mechanisms should or would be deter-
mined and policies established. This is the essentially
political question of how to allocate participation in
the regulatory processes, of who is to make, or domi-
nate, policy.

Finally, not much dealt with at the conference but
very important indeed, is the question of actual prac-
tice. Who will make the operational decisions? How
will the actual operation of the new system differ
from the way it was designed or conceived to op-
erate? Will the actual operating results conform
closely to or depart widely from the intentions and
expectations embodied in the formal institutional ar-
rangements?

There have been a number of important papers
dealing with philosophy and law, and they have tre-
quently been referred to in the discussion. However,
as Mr. Anand said, there is no agreement as yet on
philosophy and principles. Therefore, except to note
that  for reasons which came through with varying
clarity! representatives of developed countries
seemed less enamored than those from developing
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countries with the doctrine of "common heritage,"
and more resistant ta its direct or indirect ernbodi-
ruent in Iaw, I shall not undertake to trace, much less
disentangle, this ravelled philosophical and legal web.
Let me begin, instead, with a discussion af organiza-
tions and mechanisms.

Almost the only scheduled participant ta deal with
this question was Mr. Mikdashi, who spoke especially
about possibilities of joint ventures and multinational
 ar trans-national! ventures. There was some dis-
cussion from the floor of these possibilities, but less
than I think desirable.

On the matter of control, considerably more was
said. The general principle was enunciated that the
international regime must be controlled by all coun-
tries and not by a few. With reference to the in-
terdependence between policy control and the admin-
istration of regulatory inechanisms, someone ob-
served that simple licensing of operations, which had
been suggested as a reguIatary device, would not
suffice because it would undermine the principle of
control by all countries.

In the matter of practice, the question of actual
operating results versus intentions, hopes, and ex-
pectations was touched upon less than it deserved to
be. There was a question of timing, of whether it is
likely that nodules from the seabed will be mined
sooner or mined later. Also discussed was the ques-
fion af whether the revenues from exploiting the
oceans would be large, small, ar negative. Relevant
in this connection was a question about the effect of
marine mineral production on the future trend of
prices and therefore on revenues. More important,
however, was the sticky problem af technological
transfer, where insufficient attention was paid to the
differences between effective transfer and what I
shall later characterize as "pseudo-transfer."

All of these matters relate to substance as opposed
to form. Once you have set up the forms and mech-
anisms of control the iinportant question is whether
what actually happens in practice will turn out to be
close to or far from what was anticipated at the be-
ginning, One inust therefore be wary of expecting too
much from formal institutional arrangements. What
actually happens will depend an substantive de-
cisions.

There are several processes by which it has been
proposed that conflicts may be handled. Which proc-
esses will actually be employed seems to me to de-
pend more upon the nature of the issues, the kinds
of conflict with which they must deal, and the pow-
ers capable of mobilization by opposing interests
than upon the formal institutional arrangements
created ta deal with them. Failure to recognize this

lent a certain nafvetd to some of the proposals and
discussions.

First, it seemed to me that there was an implicit
if not an explicit belief that most of the conflict
would be resolved by processes of reconciliation
based upon presentations of agreed facts and evalua-
tions of those facts. Yet we heard expressions of
skepticism concerning alleged facts, specifically of
doubt that over-fishing, or failure to maintain sus-
tained yield levels, were real problems, The speakers
implied that these allegations were "red herrings" put
forward by countries with an interest in controlling
or limiting the fishing of certain stocks, Agreement
on "facts" which are perceived to be biased by self-
interest is not easy to achieve.

A second way in which conflicts may be resolved,
and which has been referred to indirectly rather than
directly, is the process of coinpromise. It is an aspect
of what Judith Kildow referred to as bargaining and
tradeoff. She implied that resort to these procedures
would be especially necessary because most of the
conflicts of interest would be of a kind that could not
simply be reconciled. Each nation would therefore
find itself in the situation of having to give up some-
thing in order to gain something. But nations, Hke
people, like to feel that value received is at least
roughly equal to value given up, or at least that there
will be a tendency for such equality to be established
over a series of exchanges. The presentations and
discussions at this conference do not suggest that it
will be easy to achieve tradeoffs which are perceived
as fair and equitable by all bargaining countries. On
the contrary, almost everything that has been said
here underscores the great difficulty of doing so.
There were a few specific references to what could
be given up, or what could be gained, but not very
many. We did nat often get down to that level af con-
crete examination of potentiai tradeoffs between ben-
efits and costs.

What is involved here, of course, are nat simply
questions of fact, of what one can give up and what
one can gain; there are also the questions of what
bargaining weapons or sources of power one has
other than the simple power to give up one thing and
gain another. There are many of these political and
technicai weapons, some of which were mentioned,
such as de facto or unilateral acts which would create
prior claiins or situations, alliances of states with
cominon interests, threats ta take these or other steps,
and so on, References to pre-emptive acts and bar-
gaining weapons, however, tended to be more casual
than their great substantive importance requires.

So we find that compromise will certainly be
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necessary, but that it may resolve rather few conflicts,
especially if they are of major importance.

This leaves us with a final question about decision
processes. If reconciliation and compromise don' t
work, what happens then? Here it seems to me there
were allusions to the possibility that there might
simply be confrontations; that is to say, situations
which would have to be resolved, or could only be
resolved, by some kind of power struggle. In such a
case the various states involved in the conflict would

be required to mobilize such sources of power as
they could lay hold of for use in trying to overcome
the similar powers of other countries.

An example of such mobilization, though not men-
tioned at the conference, is that of the OPEC coun-
tries and the OPEC organization. OPEC has sys-
tematically been mobilizing power and effectively
bringing it to bear in order to change a balance of
advantage between the petroleum-producing coun-
tries, on the one hand, and the international oil com-
panies and the big consuming countries on the other
hand. A similar arrangement among the copper-
producing countries has not yet reached a compara-
ble level of effectiveness, but it is cited as an example
in Mr. Laylin's paper. If positive mobilization of the
OPEC type proved impossible the developing coun-
tries could always resort to nonagreement and re-
sistance, which Mr. Anand said could be "like quick-
sand to elephants." With these and other devices,
some of which have been mentioned here, the devel-
oping countries will not necessarily be powerless
when they become involved in confrontation politics
with the developed countries.

Various references to the possibilities of confronta-
tion and power struggle have been made during the
conference. Mr. Varon of the World Bank spoke of
the developing countries being caught in a power
game among the developed countries which are
competing strongly among themselves for access
to raw materials and for control of the sources of

supplies of raw materials. Competition for seabed
resources represented, among other things, an effort
to escape the increasing power of those developing
countries which were the principal current sources
of supply of the major industrfa] minerals. Mr.
Thompson-Flores spoke of pressure groups in the
developed countries which were trying to lay down
through practice the rules they would like to see
established, and that this was the meaning and dan-
ger of the so-called interim regime. Mr. Anand, in
turn, said that U.S. Senate Bill 2801 was coercive
with respect to the developing countries. Mr. Schram
declared that the freedom of fishing rule was out-
dated and that the growing move of the coastal states

to stop the exhaustion of their fisheries by long-dis-
tance fishing fleets could not be halted, Mr. Oxman's
reinarks this morning about the importance of navi-
gation and over-flight to the United States revealed
little sympathy for the peculiar and difficult problems
of archipelagoes. Instead, they contained more than
a hint that, if other countries do not accept the U.S.
stand, it will simply be too bad. To reconcile ar com-
promise differences of interest in these traditional
freedoms seemed unacceptable.

Confrontation, though not mentioned explicitly,
thus seems to have been on the minds of many con-
ferees, The developing countries could take some
comfort in Kildow's judgment that a breakdown in
world order might be inore advantageous to them
than creation of an orderly international regime in
which they had but a small voice. The developing
countries, it was alleged, could afford and would pre-
fer to wait for a change in the world situation  mean-
ing the balance of power?!.

To summarize briefly to this point, I suggest that
the conference has been dealing, more unconsciously
than consciously, with five institutional levels,
namely, the philosophical, legal, organizational, po-
litical, and practical. The mechanisms of control and
regulation which I envisage as embodied in and
governed by whatever new organizations may be
created include such devices as an international au-

thority which would be the repository of some of
the sovereign powers or freedoms of nations with
respect to coastal waters and the open seas; joint
ventures; multi- or trans-national corporations; li-
censing of private operators by national governments
 as under U.S. Senate Bill 2801! or by an interna-
tional bureaucracy, and so on. At the practical level,
even if there is that broad international participation
at the policy level which is called for by the philo-
sophical principle that the resources of the sea belong
to all the world's people, actual regulation and man-
agement are almost certain to be dominated by the
nations with the most power, including the power of
wealth and technical knowhow. Kildow warned, on
the basis of U.S. experience with Comsat, that cor-
porations will be dominant, When Herfindahl asked
Mikdashi what corporation would operate his multi-
national ventures, he undoubtedly had in mind the
power and influence that accrue to those with the
knowhow to make decisions at the practical level.

Since issues and interests will determine how

power is used to make actualities differ from hopes
and anticipations, let me conclude by talking about
a few of those which emerged from these delibera-
tions as potential sources of trouble.

A basic issue involves the sharing of benefits. This
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depends importantly on what those benefits are to be.
Anand said that the developing countries were more
interested in the non-financial than in the financial

benefits. There was a partly justified assumption that
the problem af financial benefits was the easier one
to solve. But we ought to recognize that before agree-
ing on a formula for financial sharing there must be
agreement on what is ta be shared. "Financial reve-
nues" were sometimes referred to as if they con-
sisted only of taxes and royalties on operations. At
other times, as Thompson-Flores emphasized, "total
profits" seemed to be the prospective distribuand.
There is a fundamental and important difference be-
tween these two concepts. Basic to both, however, is
the very sticky question of what are to be counted as
costs.

Total profits should be delined as equivalent to
what the economists would call "rent," "quasi-rent,"
or "excess profits," these being alternative terms for
what is left after the full costs of operation, includ-
ing the profits that must be paid as a return on capi-
tal, are subtracted from gross revenues. The need to
assure a return to investors was emphasized by some
speakers, but the question of haw to set a "fair" or
necessary return was never faced,

This issue involves the basic question of what re-
turn is necessary ta obtain needed supplies of capital.
Such a necessary return is a true and proper cost, and
must be deducted along with other costs in order to
determine the amount of rent. A rent, therefore, is a
return for which it is not necessary to incur any costs.
Only the rents, therefore, will be available for sharing
with those whose claims arise solely from their rights
in the common heritage. These rents and shares
might or might not be very large. On present evi-
dence, they will be quite small for a considerable
time, though this is no reason to ignore the prin-
ciples of just sharing.

Whether the rents are large or small will be im-
portant, however, only to those nations which receive
no other income from exploiting the sea and the
seabed. The major benefits will accrue to those who
supply the services required for such exploitation
and who receive payment for the costs af these serv-
ices. Costs are income to those to whoin they are
paid, and since costs inevitably account for the lion' s
share of gross revenues it is much more important to
be, or to became, a contributor af cost-creating serv-
ices than a mere claimant to what is left over after
subtracting costs from gross revenues,

Excessive emphasis is often placed on capital serv-
ices and on the fact that it is only the wealthy who
can supply capital and receive payment for doing so.
But a far greater benefit accrues to those who can

provide the technological knowhow together with
the equipment, organizational framework, and skilled
personnel to make the technology work. These are
the services, and not those of mere capital, which
yield the greatest payaÃs in the modern world.

Recognition of this fact, and of the association be-
tween technology and development, explain the many
references in this conference to the importance of
providing for technological transfer. Mr. Miles force-
fully stressed the developing cauntries' crucial need
to acquire knowledge and capabilities, and Mr. Pinto
declared that ways of providing full and free access
to marine technology should be among the items in-
cluded in the negotiations concerning the Law of
the Sea. On several accasions, Mr. Bello endeavored
to introduce a note of realism. He remarked, first,
that the definition of "developing" versus "devel-
oped" should be based on levels of technology, es-
pecially marine technology. Then, observing that all
developing nations could not participate effectively in
all questions relating to the sea, he said that each
should specialize according to its resources, needs,
interests, and so on. Later, going beyond the steps
outlined by Mikdashi, he suggested that the develop-
ing countries could avoid enslavement by the multi-
nationals only if they would start their own programs
of exploration and operation by concluding contracts
with anyone who could and would provide the requi-
site knowledge and capabilities. Kildow agreed with
this idea but warned that any nation wishing ta fol-
low this plan would have to make a substantial com-
mitment of economic, organizational, and other re-
sources.

Notwithstanding the insightfulness and importance
of these and other comments, it seemed to me that
there was far tao little recognition of the difficulty of
achieving effective technological transfer, which re-
quires not only the provision of scientific training for
individuals  acquisitian of knowledge! but creation of
the ability to organize and operate huge technocratic
bureaucracies  acquisition of capabilities!. How ta
accomplish these transfers in a truly effective manner
is a topic which deserves much fuller exploration
and elaboration than it received at this conference,
Phrases like "full and free access to marine technol-
ogy" enunciate a valid principle, but the nub of the
problem is the method of effectiveness of transfer,
not acceptance of the principle.

Nat every nation, as Bello implied, would want
or need access to all marine technology, or to all of
any kind of technology, at least in the near future.
Their needs would depend on their size, location,
natural resource endowment, and the like. Switzer-
land is a technologically advanced country, but is
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not now and probably never will be skilled in marine
technology, Libya has an urgent need for petroleum
technology but nat for metallurgical or fishery tech-
nology. Selectivity, in short, is essential.

Selectivity is related to another point which needs
to be stressed. It is that the transfer of technology is
really illusory, and cannot take root, unless the re-
cipients can put the technology to prompt and effec-
tive indigenous use. This means that the developing
countries need considerably more than mere partici-
pation in a joint venture, a multi- or trans-national
corporation, or even an international operating
agency. If some of a country's nationals participate
in a joint venture with a developed country, for ex-
ample, the developing country may find that it is pre-
paring certain specific individuals for careers with
these organizations, individuals who never manage
to come home to assist in effectively using the tech-
nology because there are no indigenous enterprises
which can use their services. They become interna-
tional technocrats wha contribute nothing to trans-
ferring technology to the nation as a whole, This is
what I call pseudo-transfer, a kind of brain-drain.
It would have the form af transfer but would lack the

substance.

Another topic that was not dealt with sufficiently,
in my view, was the question of the needs and inter-
ests of the developed countries. There were specific
speakers who addressed themselves to this question,
but it deserved somewhat fuller or more explicit
treatment because it is necessary ta know the other
guy and his position, his needs and interests, as well
as your own, if you are going to deal with him effec-
tively in a reconciliation, compromise, ar confronta-
tion of interests. In particular, more attention needs
to be paid  although again there were several allu-
sions ta this! to the fact that it is nat only the public
security of the United States or of other developed
countries that is involved, what we call "national se-

curity," but also the private security of their corpora-
tions and business interests generally. Consider
Varan's and Laylin's presentations, and the remarks
of Mr, Bernfeld, who predicted that private corpora-
tions are going to act no matter what, and who as-
serted that U.S. Senate Bill 2801 is the only way in
which the developing countries can begin to benelit
immediately. What lies behind these remarks, and
some of the fears expressed in the Laylin paper, is
the determination of both the United States Govern-

ment and its big resource-using industries to make
sure that it and they have access ta the raw materials,
especially the mineral raw materials, of the seabed,
Underlying this determination are fears of what is
going to happen ta U.S. control aver raw materials by

its awn inultinational corporations around the world.
Laylin was explicit on this.

Let me remind you in this connection that one of
the Canadian speakers from the fioor said that Ca-
nadian mining companies are so afraid that some-
body else will control and exploit resources before
they do that they mine 20 years too early. It may
very well be that the exploitation of the seabed will
take place 20 years or more too early, not far eco-
nomic reasons but for essentially private and national
political reasons. Premature exploitation will prob-
ably reduce rents, as Herfindahl and others hinted,
but it will not necessarily prevent the exploiters from
obtaining an adequate return on capital.

In short, it seems to me that we must make a num-
ber of distinctions in talking about needs and inter-
ests. Most basic are the distinctions between form,
namely laws and organizational structures, and sub-
stance, namely de facto control  as opposed to de jure
control!, and actual operating results or practices
 as opposed ta hopes, intentions, and expectations!,
As Judith Kildaw so persuasively argued, those with
power have it all on their side when it comes to
transforming high principle into low practice. Those
who have never been in a position to engage in the
manipulation and in-fighting that bring about this
transformation of the ideal into the real usually tend
to be ignorant of the possibilities, or at least to un-
derrate them. To do so in the case of marine re-
sources can lead only to disappointment, frustration,
and anger on the part of the many as they watch a
well-placed few reap what may eventually be a rich
harvest.

To conclude, let me outline my view of what has
evolved from the conference as the most probable
scenario for the near future.

It is that those coastal and seafaring states with the
technological know-how, wealth, credit, bureaucratic
cadres, and other requirements to exploit marine re-
sources, or the ability to acquire this know-how and
these requirements, are going to run with the oceanic
ball.

The question, then, is whether the non-active states
are going to be able to stop, hinder, or slow up the
active states. In moral terms one would also have

to ask the further question; should these hampering
efforts be made?

Under present circumstances, a negative answer
to one ar both of the above questions seems likely.
If so, the nan-active states must ask what they can
and should do to keep from being left out entirely.
It seems to me that their chances af getting a piece
of the action would be maximized if they could find
some way to get in the game by directly acquiring
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and developing their own technologies and tech-
nocracies, either as individual states or in collabora-
tion with those with whom they can have trustful re-
lations. The model that first comes to mind in this
connection is that of OPEC, but this is not wholly apt
because the member countries were already in the
game by virtue of their oil reserves, and already had
common interests vis-a-vis the international petro-
leum companies and the industrial consuming na-

tions. The countries which find themselves being left
behind in the race to exploit the sea and seabed
will be out of the game and will have little in com-
mon except their "have-not" status. To convert this

common status into effectively moMized political,
technical, and organizational power will not be easy,
but I see na alternative to violation in practice of the
widely accepted principle of common heritage.

Remarks

H, Russell Bernard, Associate Professor of Anthropology, 8'est Virginia University, Morgan-
town

Thursday afternoon, June 29

I am very glad that Dr. Chandler Morse gave us
such a complete description of the major issues dis-
cussed here at the Conference.

My own remarks today are rather more general,
observational; I have been trained in cultural anthro-
pology and my credentials for discussing the law af
the sea are non-existent. So my observations are
those af an anthropologist who has spent the past
four days listening to the process of international
communication.

I have been privileged ta hear, in rapid succes-
sion, a number of the most sacred tribal myths; I
have been given a full inspection of the tribal cottage
in which decisions are made to hold these confer-
ences; and I have been privileged to witness rather
more quickly than I am used ta in most of my re-
search among nan-literate peoples of the world, the
difference between expressed ideal behavior and real
behavior.

The first thing that struck me was that there were
a number of difficulties in coming ta terms with
terms, definitions, which I thought I had a pretty
good handle on. Words like "developing," words
like "resources," and above all, words like "man-
kind,"

I surely thought as an anthropologist that I un-
derstood what that word meant.

By "mankind," I incan the sum total of humanity,

such that non-literate peasants and diplomats are
counted equally, and by "developing" we usually
mean, in my profession, a state that has nat yet
achieved equitable distribution of both its material
and non-material resources among its share of man-
kind.

Sa by this definition, naturally, we are all develop-
ing nations, with many technologically less-sophisti-
cated nations rather mare developed than the United
States.

The common heritage of mankind, which concept
took shape after Dr. Parda's speech in the United
Nations, seems to me to be a rather important con-
cept, and it depends upon a rather precise definition
of resources, What are the resources that we are talk-
ing about that are aut there? What is the common
heritage of mankind out in the sea?

It seems to me that it is important to make a dis-
tinction between both the material and non-material
resources, the living and the nan-living resources;
certainly the surface of the ocean, as a place which
allows for the connection of trade between nations,
is a resource. The freedom to use that surface is in
itself a resource, The cover that the surface of the
ocean provides for the clandestine operation af miil-
tary vehicles is a resource.

Many of the discussions here center upon haw
equitably to distribute these resources. In addition,
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the living resources seem to me to be very different
and very separable from the non-living resources.

So in the rest of my discussion I am going to con-
centrate on one or two points which have to do only
with the non-living resources, since I think it was
the intent of the Declaration of Common Heritage of
Mankind to refer to the non-living resources as an
arena for international cooperation.

The living resources are very different, and I think
need to be treated totally separately for a variety of
reasons. For one thing, fisheries are a very tradi-
tional aspect af many societies around the world,
going back several thousands of years. It seems to
me that the principle of "one man, one boat, one
hook, and one fish" is a rather different sort of thing
than the principle of one man, or a corporation, one
multi-million dollar platform, and one resource such
that its value might be measured in multi-millions of
dollars per year.

In addition, fisheries seem to me, from these dis-
cussions that I have listened to, to be very different
because many of the stocks are in danger. There does
not seem to me to be any imminent danger that the
manganese nodules are being over-fished, and so
there seems to be some action imminent on the hori-

zon to deal with the problem of over-fishing.
The proposals put forward by the representative

from ICNAF and other proposals dealing with the
concepts of patrimonial seas seem ta me to be just
alternative proposals which can be worked out, but
nevertheless they are positive approaches to working
out what is apparently an understood and perceived
immediate problem.

So there is an international machinery growing to
cope with the problem of fisheries, and in addition,
of course, there is the very obvious difference that
fish go, as a resource, from the sea directly into the
mouths of lots and lots of mankind,

Consider the dilemma naw if we go to minerals,
without separating it as a very different issue, if we
do not develop new principles to deal with it.

Here is the dilemma that I have seen in the last
few days: a conference is called to discuss the par-
ticular needs and the particular interests of develop-
ing nations, with regard to the exploitation of re-
sources  speaking now of the deep seabed resources!
that these same nations have declared to belong to
all mankind.

How can we say in one breath that the deep sea
resources belong to the common heritage of man,
and the revenues which accrue from exploitation of
those resources will be used to benefit all mankind,
when we are talking in the next breath about the
accommodation of private interests?

As a student in communication, this bothered me.

It seemed that there was a dilemma, for we declare
rather socialistically ta whom the resources and reve-
nues belong, and then we engage in a debate over
which capital interests, both in the developed as well
as in the less-developed nations, shall have priorities.

S-2801, it seemed ta me from the discussions, was

a perfect example of the expression of capital inter-
est protection, as it should be. But there are no
guarantees in S-280l that the revenues from ex-
ploitation of deep sea nodules would be distributed
to even that part of mankind which resides in the
United States, let alone the rest of the world.

And then, there are equally no guarantees that
revenues developed by private capital risk-takers in
less-developed countries would benefit mankind, even
if the capital risks were taken by states rather than
by private contractors.

So yesterday we had a session, dealing with fish-
eries but appropriate, nonetheless, for this paint, I
think, on the accommodation of major interests. I
have no evidence that the accommodation of those

interests would remotely approach the spirit of the
UN Declaration of December 17th, 1970.

Let us assume that there are certain principles that
are sacred, such as national sovereignty, and that
once revenues are produced and brought back ta a
sovereign state, no real authority can be exercised
over how they are distributed.

Why should the United States, under the current
demand by developing nations that we seriously con-
sider their needs and interests, consider those inter-
ests when there are no guarantees that they are de-
fined in mare humanitarian terms than, say, the
Metcalf Bill?

It seems to me as an anthropologist that nat since
the tiine of Cortez and Pizarro has there been an op-
portunity for nations to invoke the ancient Roman
concept of Iatifundium, and for individuals wha
represent states to acquire huge territories for re-
source development.

But at the time of the conquest of the Americas,
all the Iberian powers were deeply troubled by moral
questions. They had to decide whether Indians had
souls, whether they needed to be saved or not,
whether they could be enslaved, whether they should
have their lands expropriated; and they called upon
the Papacy for help in determining these questions.
Today we look back on those days and are amused
at the barbarism and the mistakes.

But at least then, the presence of human beings
on the new resource lands forced people to consider
the moral questions of exploitation, colonialism,
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slavery, imperialism; they may have come to the
wrong conclusions, but they considered them.

Somehow it seems to me that there is a danger
here. The seabed has no human beings on it to re-
mind us to consider these things. And the result is
that this Conference might be a search for ways to
accommodate interests, ways to insure that the right
to engage in economic colonialism using deep seabed
resources, is equitably distributed among all states.

In our first session, one delegate remarked that
the developing countries must get a return for the
sharing of their technologies with the less-developed
nations. Dr. Pinto's response, appropriateIy, I think,
was that world peace just might be a return sufficient
to warrant cooperation.

But world peace may not be furthered if mankind's
resources are exploited by those few special inter-
ests, even if those interests are evenly distributed
throughout the world,

I have heard from several delegates here over the
past four days, from the so-called lesser-developed
nations, that no state, least of all a developing state,
will relinquish its rights to another state, only per-
haps to an international body. So it seems to me
that an international cooperation � if I may venture
into a positive suggestion � inight be established to
govern the exploitation, exploration and distribution
of revenues from deep sea minerals.

But specifically I think all nations should fund
this. Private companies with the skill to move ahead
on technology, research and development should be
encouraged to do so by having their expenses under-
written completely by these funds, If I can borrow
a phrase from Dr. Wooster, there should be no mora-
torium on technological development, but perhaps a
moratorium on commitments.

The community of nations, I think, should share
the risks, and the community of nations should share
the profits; instead of taxing private corporations so
that a percentage of profits is channeled to mankind,
perhaps mankind or its corporate representative
should tax itself, to see to it that a percentage of the
profits are channeled to the corporations that do the
exploring and the mining.

You know, the last time that this happened, when
the colonies of Africa and Asia and Latin America
were formed, the private corporations � mining cor-
porations � extracted the minerals from the mines,
using slaves, or at best miserably paid labor. Clearly
it would be barbarous to make the mining companies
today pay for the sins of their ancestors. But the

nations of the world � mankind � could pay them a
handsome living wage for the loan of their technol-
ogy and know-how.

The seabed negotiations have been hopefully de-
scribed as an opportunity for the improvement gen-
erally of international relations. And on Monday
afternoon, at a group session, Dr. Wooster remarked
that he had seen no evidence that developing coun-
tries were acting in such a way as to improve those
relations.

Even if, as Professor Pontecorvo has pointed out,
or asserted, there is nothing on the seabed that merits
our economic exploitation, I think it is still important
to maintain the principle that even the globerigina
ooze is the common heritage of all mankind.

Having taken this step in the euphoria of a perhaps
naive belief that there were billions of dollars out

there, having taken this step to declare the deep
seabed as res communes, and renouncing national
jurisdiction, the nations in the UN committed them-
selves to the creation of an arena in which interna-

tional cooperation could be fostered. It seems to
me that that is an important thing to preserve, even
if Professor Pontecorvo is right, and there is nothing
worth economically exploiting.

I think to do otherwise is to submit to a dangerous
fallacy: to assume that the equitable distribution
among special interests of the rights to exploit man-
kind's common heritage is a step toward world peace
and order.

For future law of the sea conferences, I would
recommend that the discussion of concrete proposals
such as we have heard this morning, begin the ses-
sions, and that we hear the development of alterna-
tives. For the near term I would specifically think
that the subject of technology transfer might be an
appropriate topic.

A discussion of the nuts and bolts issues of this

subject, who will pay for it, how will corporate se-
crets be protected, what social changes need to be
planned for in the introduction of technology; these
might be relevant issues to raise in a future confer-
ence on technology transfer.

Another topic might be international maritime
shipping, perhaps even within the context of the
transfer of technology. At the moment the United
States is a rather poorly developed nation with re-
gard to maritime shipping. And this might be part of
a plan to develop the quid pro quo necessary on tech-
nology exchange to see to it that mankind's resources
and their distribution are equitably handled.
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Remarks

Eduardo Ferrero, Professor of Latv, Pontificia Universidad Catolica de/ Peru, Lima

Thursdsy afternoon, June 29

First of all I would like to thank the Law of the

Sea Institute for inviting me to this meeting, and for
asking me to make some comments about a general
appreciation of the Conference discussions. I am
sure that many distinguished scholars and diplomats
who are present now would make these comments as
well or better. Also, Dr. Chandler Morse and Dr,
Russell Bernard have made several interesting com-
ments. Therefore, I will just make as briefly as possi-
bIe some basic remarks, especially relating them ta
some general ideas I can conclude as guidelines on
the position of the developing countries, with the big
but inevitable risk of oversimplifying the concepts.

Once mare, I am aware of the complexity of the
problems involved in the law of the sea, which pro-
duce different interests and needs nat only among the
developing countries, but of course also between the
developing and developed countries, However, al-
though there are these inevitable differences between
the developing countries, we can speak of some gen-
eral patterns of the developing countries in the law
of the sea.

In the first place, speaking about the big question
of this meeting � what are the needs and interests in-
volved in the law of the sea for the developing coun-
tries, I see mainly two.

First, there is a clear and very important economic
need of the developing countries to use the resources
of the sea, both living and non-living resources, to
attain progress in the development of their own
people, to fill this big economic gap between develop-
ing and developed countries,

Second, the main need and interest of the develop-
ing countries is to bridge the technological gap that
exists between the developed and developing coun-
tries, a technological gap that grows bigger with time.
There is a need for acquiring knowledge, skills and
capabilities in order to fill the lack of technology
which is necessary to exploit the resources of the
sea and ta benefit from those resources,

These are the two major needs and interests of the
developing countries; both are completely inter-
related, one with the other, and to gain one of them
we must strive at the same time for the other ooe.

Therefore, as a first conclusion, I may say that the

basic needs and interests of developing countries
are economical and technological; though not so
much military security or military needs, which per-
haps are the mast important interests of same devel-
oped countries.

A second general comment is that I have appre-
ciated from several papers that the developing coun-
tries always remember their past history; they re-
member colonialism and the exploitation they have
suffered at the hands of the developed countries dur-
ing the past centuries, They want to build a new
world with new rules of law according ta their own
interests in order ta gain the riches and the resources
of the world � in this case, of the sea � for them-
selves, for their own development and for the benefit
of their people.

With reference to this, there is an important point
that has not been emphasized; that is, the notion of
credibility and good faith which is basic for having
good negotiations and for reaching agreement and
set tlernents.

This idea of good faith and credibility is very im-
portant for the developing courrtries. The developed
states must be very careful and conscious af this
when negotiations are undertaken. They should re-
rnember that past history has shown us that we need
proofs of the good intentions of developed countries
when they speak of "common heritage af mankind"
an l so orr.

Further, as a third comment I may say that I have
appreciated, once more, that usually � though not
always � there is no real understanding on the part
of developed countries of the real problems, the real
conditions and the realities of the less developed
countries. Sometimes this seems to be deliberate, in
order ta favor their own political, economical or mili-
tary interests.

I think that the interesting dissertation of the rep-
resentative from Indonesia made this morning was a
clear example which shows that sometimes they over-
simplify and do not understand the real problems of
a country which, because of the misfortune of his-
tory, does not have the riches and the development
that developed countries have.

A fourth general comment can be made regarding
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the different approaches to the problems of the law
of the sea. I see a different approach between the
developing and the developed countries, In many of
the papers and presentations of the deve]oping coun-
trtes, there are posittons based on principles and
ideals, in moral values, which in my opinion are very
important as guidelines for reaching agreements.

However, as I have listened to speakers from the
developed countries, I have not heard this emphasis
on principles and moral values that I would have
wished to hear. I hope I am mistaken, and of course
I am oversimplifying. There appears a more direct
interest in corporations, in profits; and I have not
heard so much about these basic concepts of moral
values, justice and use of the ocean resources for im-
provement of the developing countries.

I think that one example of these three factors I
have just mentioned is the Metcalf Bill.

The Metcalf Bill, I believe, looks for profits of the
private corporations of the most developed country
of the world in keeping with the necessary growth
and enlargement of these big corporations. In this
highly industrialized society, it is necessary for these
big corporations to continue growth and expansion,
They must use the resources of the sea to gain profits,
saying that they are working for the benefit and the
development of the whole world. However, the shar-
ing of revenues of this type of activity, I think, will
not be in the world's favor.

Also, in the Metcalf Bill, the concept of common
heritage of mankind is forgotten. It is an attempt to
maintain the present status quo, and it tries to set in
advance the rules of the game for the future negotia-
tions and agreements on the exploitation of the deep
seabed mineral resources.

Finally, it ignores the moratorium resolution of the
United Nations which, even if not legally binding on
states, nevertheless has a moral value which expresses
the majority of world public opinion. The Metcalf
Bill, if enacted, will go counter to this expression.

Here appears again the factor I have already men-
tioned regarding the necessity of fulfilling the princi-
ple of good faith and credibility which developing
countries demand based on their experience in past
history.

As a fifth comment, I shall mention the position of
developing countries towards the exploitation of the
two main resources of the sea which have been ana-

lyzed in this Conference: fisheries and mineral re-
sources of the seabed.

Regarding fisheries, I think that the coastal states
� and I may add that with few exceptions this is the
main position of the developing countries � have the
right to exploit the fisheries near their coasts for

their own benefit, not for the benefit of foreigners
from highly industrialized societies from other parts
of the world.

Such countries usually argue against the position
of developing coastal states which extend their limits
of national jurisdiction over fisheries, saying, on the
one hand, that there is a big risk of over-exploitation.
However, I do not know a case of a developing coun-
try which has over-exploited its fish within its zone
of exclusive jurisdiction. The reason is not only that
they do not have the resources for the exploitation
of their fish, as for example in the Peruvian case,
Peru is the leading country in the world in amount
of fish caught, Peru controls its fisheries. ln Peru the
anchovy is not over-exploited, but it is well regulated
by the government; fishing can be conducted only at
certain times of the year. Thus Peru is using the re-
sources off its coast in order to serve the develop-
ment of its people. This is a case of a developing
country which is using its resources in a reasonable
way, and not over-exploiting them.

On the other hand, it has been mentioned that
developing countries, because of thei~ lack of tech-
nical resources, do not exploit all the possible natural
resources of their seas. This is used as an argument
by the developed countries against extension af ex-
clusive jurisdiction of fisheries.

However, if the international community would
recognize the sovereign rights of the coastal states
over the fish near their coasts, I am sure that every
developing country will permit foreign ships to fish
off their own coasts. But, this would be accepted if it
is done under the conditions established by the
coastal state, for example by contracts, licenses, et
cetera. Today's problem is that this cannot be done
so easily because up to the moment, the rights of the
developing coastal states have not been recognized
by the maritime powers.

Also, with reference to fisheries, I think that the

approach to this problem must be a regional ap-
proach, and not a worldwide approach � a regional
approach in which the states of the region may reach
agreement and in which there may be provisions and
accommodations for the interests of some less for-

tunate states, landlocked states, for instance. These
states could share some of the benefits of the re-

sources in whatever way that may be agreed upon
among the states of that region and in any way it
may be desirable; but these things should not be ar-
ranged on a worldwide basis in which, today, a few
rich and powerful maritime powers would obtain the
greatest advantage.

Referring now to the exploitation of mineral re-
sources within the limits of national jurisdiction,
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again the same solution that I have just proposed can
be taken.

With reference to the use of the mineral resources

beyond the limits of national jurisdiction, I believe
that the position of the developing countries is very
clear, in the sense that they feel that these resources
must be controlled completely by an international
organization, lt should be an international machin-
ery that will not be just a postal office or registry
office, but a management which will really be in the
hands of the international organization and that will
have the participation of developing countries. This
will permit an equitable sharing of the benefits, and
a greater possibility for the developing countries to
acquire the necessary technology.

Another comment to be made is that the law of

the sea is in a process of change and transition. In-
deed, a conclusion we can draw, if we have not
drawn it by now, is that there is much confusion with
reference to international law, as to whether there is
or is not general international law in many aspects
of the law of the sea.

It is evident that many old rules based in custom
are na longer valid. Also it is very clear that we must
create a new international law of the sea, based on
emerging principles which are no longer rooted only,
and exclusively and basically, in the concept of the
freedom of the seas, or freedom of navigation or
military reasons. Rather, the new law of the sea is
arising from moral values and economic needs in
order to make available the resources of the sea for
the benefit of mankind especially of the developing
countries which have less resources and more pov-
erty.

It has been interesting to listen to several speakers
who have made reference to the importance of uni-
lateral acts of states in this process of formation of a
new law of the sea. We should not neglect these uni-
lateral acts of states in connection with international
law, as one of the means for creating new customary
international law.

What is very clear, however, is that there is too
much confusion and a big basis for discussion and
controversy concerning the international law of the
sea. In this sense, agreements between the members

of the international community are very important.
This does not mean, however, that the developing
countries must be obliged to rush to reach immediate
agreements on certain aspects of the law af the sea
without concern for all its aspects. It is important
that agreement may be reached on all the aspects of
the law of the sea together.

As to future agreements which must be made, I
really think that it will not be 1973 when the Law of
the Sea Conference takes place,

There must necessarily be an accommodation of
interests between developing countries, but even
more so between the developing and developed coun-
tries, The developed countries have stressed, also in
this conference, the importance to them of military
needs, of free transit and freedom of navigation. On
the other hand, the developed countries have their
main interests in the use of the resources of the sea
for their development.

If negotiatian is going to be successful, developed
countries must be conscious that they cannot have
all the provisions they wish; they must understand
that, as far them, the military and security reasans
are matters in which they cannot give ground; so
also for the developing countries, the economic rea-
sons or use of the resources of the sea for their

development are matters which they cannot give
ground on either.

The last point I would like to mention is that, al-
though an international agreement on the law of the
sea is necessary, I think that we cannot attempt so
easily to fix certain rigid limits for the different zones
of the sea which will be constant for all the states
of the world. Geography is different; each continent
and each part of the world has special geological,
geographic and biological characteristics. Therefore,
in a future international agreement, we must seek to
adopt certain general patterns, certain maximum and
minimum limits, that could be set in mare detail
through a regional approach by the countries of a
certain region.

The aforementioned ideas are the major remarks
I wanted to make with reference to the discussions of
this meeting. I am sure that my colleagues in the
audience will have many further comments.
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Discussion

BERNFELD: Ambassador Aguilar is to be corn-
plimented for his lucid explanation of the patrimonial
sea concept, an explanation both sincere and com-
plete.

In the course of our two days of meetings I have
been hearing constant complaints about imperialistic
nations and greedy American companies who would
rob the world of its heritage in the seabeds, some of
the accusations going so far as to name the company
of which I am an employee.

I think this gathering ought to take both me and
my company in the proper perspective. American
Metal Climax does not have a penny's interest right
now in the exploration for ar exploitation of nodules
on the seabed,

As a successful mining company though, it is very
much interested in having proper laws in effect for
the mining of materials. The tiine to howl for proper
laws is while they are in the formative stage, and not
after they have gone into effect if you have done
nothing before.

This Company has been asked by numerous for-
eign jurisdictions and Provinces of various parts of
the British Empire to help in the drafting and re-
drafting of mining laws, and we flatter ourselves to
think that the requests have been made because these
people know what we come back with will be an
honest attempt to benefit the country whose laws we
are helping to formulate,

You might ask: "How does it benefit us to do this?
You can't possibly be purely altruisic."

The answer is this, and a very common answer it
is because it is elementary in every business. It
creates good will, which makes us more acceptable
in foreign areas and establishes the basic trust which
is necessary in any business field.

I have been interested in this field since 1967. My
very first paper was written on the subject in that
year, and I note that a number of the questions I
raised then and which have been ignored in the last
few years are now coming to the fore, including the
necessity for a legal regime for the extraction of
minerals not only from the seabed but from the
waters of the sea, and the effect on fishing and fishing
patterns of mineral extraction from the water col-
umn,

I have supported 2801, not because it is drafted in
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perfect form � it is far from that and needs a lot of
work � but the principles of the bill are both good
and effective. We know that a complicated code of
laws cannot possibly be agreed upon by a group of
100 people within the time required by the swift
movement of events.

The International Law Commission, a small group
of highly-trained experts in international law, took
nine years to present the Qrst Law of the Sea to the
Convention of 1958, and it took another six years
before the Continental Shelf Convention had the

miniscule number of accessions it needed to bring it
into force, only a small fraction of all nations of
the world, less than one-third, as I recall.

There is a very serious question. I agree with
Professor Ferrero that a Convention can bind only
the nations which agree on it. Even if we should
achieve a new Convention with accessions by more
than 75 percent of the world, they are still going ta
have to convince the International Court of Justice

that another rule of international law has been

changed by necessity and that nations which are not
signatories to a Convention will nevertheless be
bound if a majority or more of the family of nations
adopted it,

Really, the support of 2801 should have come
from a representative of one of the mining companies
actually actively exploring for undersea minerals.
We are not, but the reason I make myself a pro-
ponent here is that it appears to be the only way,
within the foreseeable future and within the short

time required, to bring into being a legal regime
which can be at all effective and which will be for

the benefit of all mankind, including the less-devel-
oped countries,

What the less-developed countries are interested
in is the adequate and sufficient management of this
resource so that there will be an income froin it.

Of what value is it to have a myriad of managers
who know nothing of the business, especially a busi-
ness so complex that it may affect the market for
minerals all over the world?

I suggest we should have done it right from the
beginrung � that we should have distributed a copy
of S-2801 at the outset of this meeting. Most of the
statements critical of it are founded either on not
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knowing the detail of the bill ar not understanding
its principles.

Review of the bill's sections themselves by mern-
bers of this group may weII switch some opinions.

Now, if I can ask our Ambassador friend one
question. Ambassador Aguilar, most ships seized
for violation of the 200 mile territorial sea claimed

by Latin American nations were taken at distances
not in excess of sixty-five miles from the coast. What
is the logic behind the 200 mile figure? Wouldn't this
indicate the natural maximum for any exclusive
fishing rights rather than the 200 miles claimed?
There seems to be more than a suspicion that the
200 mile claim was made with the expectation of
being beaten back to about 65 miles, but the 200 has
not become fait accompli because no effective op-
position was mounted.

AGUILAR: In anwer ta this question, I would
first ask another question. What is the logic behind
the 12-mile limit of the territorial sea proposed by
both the United States and the Soviet Union?

There was a logic to the three miles, because it
was the idea of the cannonball distance, and so on,
but now I do not see any connection between 12
miles and anything in particular,

So if the 200 miles seems to Mr. Bernfeld illogical,
well, he will have to agree with me that the 12 miles
is also illogical.

On the other hand, the 200 mile limit for the eco-
nomic zone, proposed and adopted in the Dominican
Republic meeting, responded to the desire to find a
common denominator with some other countries of

Latin America that have already adopted the 200-
mile limit. This is the case, as you know, with the
countries belonging to the so-called Montevideo and
Lima club.

If we want to find a solution to the problems we
are facing now, we have to try to compromise and
to find a common denominator at least on a regional
basis.

I would also say, and this is my last comment on
the question, that France, which is supposed to be
the country in which people are particularly brilliant
in logic, at the last meeting of the UN Seabed Com-
mittee, carne forward with the statement in which
they proposed the 200 miles, at least as far as the
seabed and the subsoil thereof was concerned,

FERRERO: Mr. Bernfeld, with whom I have
established a nice friendship within the last few days,
has made a general statement. In response, I will
answer briefly that I believe in his good intentions; I

respect his way of thinking. But I disagree with that
thinking.

On one hand, I really believe that he is a little bit
pessimistic, thinking that the new Law of the Sea
Conference will be held 15 years from now. I have
more hope than he has.

Those are just different opinions; there are no
more comments to make on this subject,

On the other hand, the main point is that the in-
terests of the corporations, of his corporation for
instance, are very different from the interests of the
developing countries. We have different interests and
different necessities. He says that what we need now
is an equitable and efficient management, but I would
ask: developing countries need only this?

We have had several corporations throughout the
world, for several years, with equitable and efficient
managements, but the shares, the revenues, the bene-
fits � have they been for the developing countries?

I do not think so. Really, I think that the prob-
lern is not only the answer to that question; it is much
bigger. In this case there is a clear incompatibility be-
tween the interests of the corporations and the inter-
ests of the developing countries; and even more, there
is a great difference between the interests of all man-
kind and the interests of the big industrial corpora-
tions.

The Metcalf proposal, in my opinion, just wants,
as I have said before, to set in advance the new rules
of the game and tries to maintain the status quo,
which is a status quo of dependence of developing
countries on developed countries and their big cor-
porations.

DEBERGH: By way of a contribution to an
assessment of the Conference, Mister Chairman, I
would in the first instance like to say that I was a
little surprised to hear that people of the academic
world still worry about the concept of the common
heritage of mankind.

As a matter of fact, that concept is no longer an
issue among the members of the Seabed Committee.
We are already drafting, or trying to draft, institu-
tional arrangements for the future seabed regime,
and if that is difficult, or is going to be difficult, it is
certainly not for lack of agreement on the common
heritage concept.

I was quoted here as having said at a certain
moment in the United Nations that the concept of the
common heritage does not have any legal sigmfi-
cance, that it has a vague legal value, that it is use-
less.

Well, in fact, it does not matter what I said in
March of 1969; what matters is what the spokesmen
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of the Belgian Mission to the United Nations have
said in March of 1972, and in this sense it would be
superfluous to explain what was meant by us in 1969.

But it may be useful as an element in the assess-
rnent af the discussion of the Conference, and of the
evolution on the seabed questions in the United Na-
tions.

In the first place, one must admit that when one
contends that a certain concept is vague, this does not
mean that one rejects it for that. And the record of
the Belgian Mission is clear in that respect.

Only, when we are confronted with new ideas,
especially legal ideas, we are cautious; we refuse to
think in slogans, and we approach all new legal ques-
tions in the way of porcupines making love � that is,
carefully.

In the second place, I do not recollect having said
that the concept is useless. Maybe the word "use-
less" appears in the record, but I am sure that I did
not use that word, if I used it, in the sense it has in
English.

In the United Nations, I speak in French � I have
ta � and I remember very well having developed the
thesis that whatever the nature and the content of
the concept of the common heritage, we in fact did
not need it to build a seabed regime.

I said that it was much more important to decide as
a matter of legal principle that there is a part of the
seabed lying beyond national jurisdiction, that such
a principle would neutralize once and for all the
nefarious implications of the exploitability criterion
of the Continental Shelf Convention.

It was for that reason that my Delegation regretted
that this principle was not incorporated in the opera-
tive part of the Declaration of Principles, and found
a place only in the preamble.

I added that it was more important ta establish
the principles of nan-appropriation, of regulated ex-
ploration and exploitation to the benefit of all coun-
tries, which implies, in the present state of interna-
tional relations, taking into account the special needs
and interests of the developing countries.

I remember definitely to have said in that respect
that it does nat matter what name we give to the
baby; what matters is how we will bring it up, how
we will educate it, and that is only a difference of ap-
proach, The proponents of the common heritage con-
cept want to proceed by way of deduction; we pre-
fer to proceed by induction.

In the third place, we must admit that in a large
measure we were, and are still, puzzled by the incon-
sistencies of the most ardent supporters of the com-
mon heritage concept as a legal principle.

We observe that some of them, while proclaiming

the principle, practice a policy to the contrary, slicing
an important part of the heritage aff to their own
exclusive advantage, to the point of reducing it to a
zone where nothing would be worth exploiting for
many years to come.

We observe that the staunchest supporters of the
common heritage concept proclaim themselves in
favor of a strong machinery for the management of
the seabed resources, but when we looked into the
matter we discovered that that machinery would
have strong powers only in a negative respect.
Namely, ta control and to prohibit exploitation of
seabed resources that could enter into competition
with land-based minerals.

Another inconsistency was, for instance, the flat
rejectian of a discussion on the concept of an inter-
rnediate zone. I don't take a stand on the proposal to
that effect in the U.S. draft, but I regret it was re-
jected as contrary to the concept of common heritage.
I am not so sure of that, for the whole law of the
sea, of yesterday, and today and tomorrow, is based
on concepts of intermediate zones.

What is the territorial sea other than an inter-

mediate zone, and the continental shelf, and the con-
tiguous zone, and the exclusive economic zone, and
the patrimonial sea, and sa on and so an7

Fourthly, we observed that the emphasis put on
coastal state jurisdiction would be detrimental to the
category of land and shelf-locked countries to which
Belgium, my own country, happens to belong.

I know that among the landlocked and shelf-
locked countries there are some rich countries, but
that is not the point. Being rich is not necessarily
the opposite of being poor, and that is an important
statement for some countries, some rich countries,
who for raw material have only at their disposal the
industriousness of their populations.

So I would like to add this ta the attention of my
friends, especially of the Latin American continent,
with whom I have a frequent quarrel about this mat-
ter. I can agree, for instance, with my friend Alvaro
deSoto, that there is not so much difference between
the shelf-locked countries and the shelf-less coun-
tries. We have, indeed, similar geographical disad-
vantages.

But aur approach to the solution of the problem
is completely different. My Latin American friends
contend that the problem must be solved by very
large extensions of national sovereignty, although
these extensions have nothing to do with seabed
management but with other problems related to
fisheries.

We on the contrary believe that the solution lies
in international community regulations based nn a
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narrow shelf concept, and we are sure that the second
approach is much more consistent with the common
heritage concept than the first.

We believe, in fact, that there is a tremendous
danger inherent in the trend of projecting national
sovereignties into the ocean. It is not the first time,
in this Conference or other conferences, that Grotius
was solemnly buried, but I feel very much that it was
only a symbolic ceremony.

I have the impression that things are quite different
as far as Grotius is concerned. Grotius did not treat

only questions of the law of the sea. He and his
school were much more complex than that. The core
of their concepts of international law was the idea
of the sovereign nation-state, as it was consecrated
by the Westphalian Treaties of 1648; and that the
Westphalian international community system is
bankrupt we all know, for it is one of the reasons
for the relative failure of the United Nations.

So we think it is wrong to project the Westphalian
system into the oceans by replacing the old flag state
approach by another state approach � the approach
of the coastal state. By doing sa I fear we will pro-
ject into the ocean the whole Westphalian system,
with all its imperfections, absurdities and confronta-
tions, and with all the dangers thereof.

What we would prefer is not a salution in the
Westphalian style, but a solution on the plane of the
international community as is attempted, for ex-
ample, in the Maltese proposal before the Seabed
Committee, of which, unfortunately, not much was
said during this Conference. In fact, I fear very much
that the rich countries one day will be grateful to the
developing countries far having pressed that idea of
a 200-mile exclusive economic zone.

There is a principle in international law; if you
take something for yourself, you must allow other
states to take the same for themselves. I am sure

that the rich countries lie in wait to exploit that op-
portunity, and I fear very much that that will be, in
the short run, and also in the long term, detrimental
to the developing states.

So as an assessment of the discussions of the Con-

ference, I have the impression that too much em-
phasis was put on the idea of protecting the needs
of the developing countries by extensions of national
sovereignty into the ocean, and that not enough at-
tention was paid to the other possible solution, the
solution on the basis of international community in-
terests.

This is a general statement, and I would like to say
a few words about the question of the Moratorium.

There was very much said here about the MetcaM
proposal, and indeed, the Metcalf proposal is not

very opportune, we think, Not so much because it is
in contravention of a resolution of the General As-

sembly, which is not binding, as was admitted, but
because in the present state of the world it would
certainly accentuate the discrepancies between the
developed and developing countries.

But it may be that between a resolution of the
General Assembly and a proposal like the Metcalf
proposal there could be some middle road, and in
that sense we could perhaps try to reach a con-
tractual modus vi vendi between states, a modus
vivendi that could be negotiated very quickly at the
next General Assembly, by which the states would
grant each other at least the right to explore and to
exploit the international seabed in an experimental
way. That excludes automatically the idea of com-
mercial exploitation.

This is an idea about which we think far the mo-
ment in the Belgian Mission, and I am almost sure
that in the next session of the Seabed Committee we

will go deeper into it,

MBOTKt I will direct my comments to our dis-
tinguished Ambassador, Andres Aguilar.

I listened to him this morning when he was dis-
cussing the Santo Domingo Declaration, and as he
stated in response to a question, I think, or a corn-
ment that had been made by my friend from Nigeria,
Kenya has been one of those countries that have con-
sistently championed the idea af economic zones;
and in my estimation, most developing countries
seem to be sympathetic with this idea,

We continue to feel that the concept of the eco-
nomic zone meets in large measure the interests of
the developing countries, but one thing I would like
to ask for clarification from Mr. Aguilar an is this.

In the last session of the Seabed Committee, I
think most Latin American countries brought up the
concept � or they have been bringing up the con-
cept � of the territorial sea, with a plurality of re-
gimes. Now, does the Santo Domingo Declaration re-
place this concept of proprietary regimes in the
territorial waters, or is it an alternatives

AGUILAR: I shall be extremely brief. It is an
alternative.

McLOUGHLIN: Professor Bernard mentioned

positive proposals this afternoon, and in this light I
would like to refer to two positive proposals that
have been made in an attempt to salve the archipe-
lagic problem which was referred to by Dr. Mochtar
this morning, Dr. Mochtar referred briefly to one of
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these, but I would like to make a further reference
to it.

The first is a proposal made by Robert D. Hodg-
son and Lewis M. Alexander in Occasional Paper
No. 13 of this Institute. The title of the paper is
"Towards an Objective Analysis of Special Circum-
stances; Bays, Rivers, Coasts and Oceanic Archi-
pelagoes and Atails." The second is the proposal
made by the Fiji Government to the Geneva session
of the Seabed Committee on July 25 of last year.

These two proposals are both attempts to solve
the archipelagic problem by reference to existing in-
ternational law. Each of them relies heavily on the
judgment of the International Court of Justice in the
Anglo-Norwegian Fisheries Case of 1951. In fact,
the difference between the two proposals lies largely
in the interpretation given by their authors to the
underlying principles of that judgment.

For brevity of reference, I will refer to the first as
the Hodgson proposal and to the second as the Fiji
proposal. In the Hodgson proposal, the underlying
principle of the judgment, as far as archipelagoes are
concerned, is taken to be the adjacency of the islands
comprising the archipelago, whereas under the Fiji
proposal the underlying principle of the judgment is
taken to be the intrinsic relationship between the is-
lands themselves. This is the fundamental difference
between the twa.

There are certain other differences as to the man-

ner in which the proposals are to be implemented,
but both involve the drawing of straight lines around
the islands.

In the Hadgson proposal the straight lines are
construction lines which are, on the principle of ad-
jacency, limited to a maximum length of 40 miles.
Within those construction lines, provided that the
base points can be linked by construction lines of
that length, the islands would be classified as an
archipelago, and within these construction lines the
waters are classified as internal waters which are

subject to a regime which is virtually a territorial sea
regime. I am being very brief on this point because
the paper is available and can be read. I am merely
trying to illustrate the differences.

The Fiji proposal differs slightly from this in that,
being based on the principle of intrinsic relationship,
the test applied on the Fiji proposal is simply; do the
islands form an intrinsic geographic, economic and
political entity? The term "geographic" as used in
this context is in a geomorphological concept,

Fiji is a classic archipelago. I think Dr. Mochtar
said this morning, and I think most people would
agree, that if the rules don't fit the classic archipel-
agoes, then there is something wrong with the rules,

and new rules must be devised to accommodate
them.

The Fiji proposal is based an the concept of
geomorphological, political and economic entity,
which is the fundamental principle, and does ac-
commodate not only the Fiji situation but also that
of the other classic archipelagoes such as Tonga,
the Philippines, Indonesia and Mauritius. It also
avoids resort to the arbitrary distance delimitation
upon which the Hodgson proposal is dependent.

As regards the nature of the waters within the
archipelago, the Fiji proposal is to the effect that the
coastal state has sovereignty over them but that for-
eign vessels should have a right of innocent passage
through these archipeIagic waters, and that this right
of innocent passage should be through sealanes ta be
nominated by the coastal state. This is similar to the
Hodgson proposal, in that the Hodgson proposal pro-
vides for a right of transit through sealanes which
may be nominated by the coastal state. The funda-
mental difference between them in this respect is that
whereas the one provides for a right of transit, the
other provides for the right of innocent passage. The
latter is considered by the author of the Fiji pro-
posal to be more consistent with the application of
existing rules of international law. The whoIe of the
Fiji proposal, I would emphasize, is based on merely
an extension to oceanic archipelagoes of the rules of
international law as promulgated by the International
Court of Justice for coastal archipelagoes,

The other difference is, of course, that the Hodg-
son proposal does nat take into account the element
af political entity, or the much-vexed question raised
by Dr. Machtar this morning � namely, that of the
internal security of the coastal state.

DJALAL: My name is Hasjim Djalal, from Indo-
nesia.

By way of appreciation of the sessions of the last
four days, I should say that we have heard plenty of
wonderful speeches, and very useful speeches. I
regret that we have had too little time to go into de-
tailed discussions which we wha have come from so

far away would like to have seen in greater detail on
the substance of these matters.

For that reason I fully share the feelings expressed
by Professor Ferrero that probably in sessions to
come, if there are any, some ways should be devised
so that we could proceed in greater detail, perhaps by
dividing the session into groups immediately after
someone has spoken, so that then we will be able to
devote our attention to particular issues which might
interest us.

My second comment on the substance of the whole
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discussion is that I am somewhat astonished, really,
that a real lack of attention bas been given to what
my friend from Fiji has been saying, the problem of
security, in the law of the sea.

We have been devoting practically aH of our time
to economic aspects of the problem, such as re-
sources and sa forth; even the problem of interna-
tional navigation seems ta be, ta me, overemphasized
in its economic aspects.

Regarding the discussion this afternoon on the
problem of international navigation and its impor-
tance, we do believe it is important, but we think it
is nat merely a problem of economics.

I believe that in the economic field there should

be no problems of international communication. As
Professor Mochtar expressed this morning, we have
not had any difficulty whatsoever so far with the
problem af passage for navigation through our waters
as far as economic contacts is concerned.

The problem arises when we deal with the security
aspects. There the issue is very complicated, really,
because it involves coastal state security, global strat-
egy and so forth, which we have not explored at all.

Nevertheless, I am not as pessimistic as it seems
to me that Professor Morse was this afternoon when

he said that he considered the interests of interna-

tional navigation cannot be compromised with the
interests of the coastal states. I do believe the inter-

ests are different, but there is a good compromise
passible, I think, which has been there for 2,000
years, as we see it.

That is the matter af innocent passage. We � the
coastal states � recognize the need for other countries
to pass through, but I think it should a1so be recog-
nized that those who pass through should not en-
danger in any way the coastal state itself. This has
been guaranteed, I think, in the principle of innocent
passage.

There are many other things which I really would
like to comment upon, but I think lack of time does
nat permit this this morning.

I would like, for instance, to mention my appre-
ciatiarr for what was said by Ambassador Aguilar
from Venezuela, that it is not realistic, really, ta
draw up limits of the seabed under national jurisdic-
tion, encroaching upon what has already been legally
recognized as under the national jurisdiction. In
other words, if the Geneva Convention has already
defined the area under national jurisdiction ta the
depth of 200 meters, and beyond that, to where it
is still possible ta exploit natural resources, I do not
think it is realistic to come back to 200-meter depth.

What we should da, in my view, is to define the
area beyond the 200-meter depth; nat to came back

again to the 200-meter depth. I do not think any
state which has already exercised its jurisdiction
within the area, in good faith, based on the existing
law, would be willing to relinquish such jurisdiction.

CHAO: I have twa points to make, Only yesterday
I spoke of the special problems and interests of land-
locked and shelf-locked states with regard ta fish-
eries. I am delighted this morning to hear the dis-
tinguished Ambassador from Venezuela reiterating
the desire of the Latin American states to create a

special fund to assist the development of the land-
locked countries an that continent. The objective of
the fund being, as I understand it, to compensate the
handicaps suffered by the landlocked states of that
continent.

In order to assure the permanence of that fund, I
take it that it is intended that an international agree-
ment is envisaged to guarantee the fund, and that
payment into that fund would be on the basis af tbe
revenue derived from the marine resources of the

patrimonial sea oif the coastal states. That is my
first point.

My second observation is with regard to the Santo
Domingo Declaration, also mentioned by the dis-
tinguished Ambassador from Venezuela. As I under-
stood him, and bere I will apologize in advance if I
did not understand him rightly, the Declaration for-
mally pronounced the rights of coastal states to
claim a patrimonial sea of up to 200 miles.

In addition, however, that Declaration also re-
served the right of a coastal state ta claim sovereignty
aver the continental shelf in accordance with the
Geneva Continental Shelf Convention in the event

that the continental shelf of a particular coastal state
under the Convention extends beyond the 200-mile
patrimonial sea.

As is well known, one of the unsatisfactory aspects
of the present law in regard to the question of the
continental shelf is the open-ended criterion of ex-
ploitability. I thought that the international commu-
nity is now on the threshold of correcting that defect,
and trying ta introduce some degree of precision into
the definition of the continental shelf, but I see that
the Santo Domingo Declaration is perpetuating that
unsatisfactory aspect of the present law.

I am all the more disturbed when I recall that the

criticisms leveled against the present law incorpo-
rated in the Geneva Convention were that it reflects

the domination and hegemony af the imperialist
states, the advanced and developed states. So why
are we, the developing states, still trying to preserve
an unsatisfactory regime which bas been criticized
as being against the interests af the developing coun-
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tries? I really do not understand.
Let us look at the implications of such a dual sys-

tem � that is, the system of either 200 miles of patri-
monial sea or the rights under the 1958 Convention,
whichever is the more favorable to the coastal state.

Now, if this exploitability criteria is allowed to
remain, I would like to know where would the
limits of national jurisdiction begin? And if there is
not going to be any area beyond national jurisdiction,
then the United Nations Seabed Committee and the
entire international community are merely engaging
in a futile academic exercise. Then there wiH also be
no scope for the 1969 UN moratorium resolution to
operate.

Are withe developing countries � going to per-
petuate the alleged domination of the advanced na-
tions, as is often suggested?

It is my view that the time has come for the inter-
national community to determine a definite limit for
national jurisdictions. If we allow the explaitability
criterion to continue, I am afraid there will be noth-
ing left for the common heritage of mankind.

AGUILAR: First of all, I would like to point out
that there is a difference in the approach that was
taken at Santo Domingo in connection with the ter-
ritorial sea and the patrimonial sea.

Concerning the territorial sea, the Declaration of
Santo Domingo states that the breadth of the terri-
torial sea and the manner of its delimitation should
be the subject of an international agreement, pref-
erably of a worldwide scope.

Then it goes on to say that in the meantime each
state has the right to establish the breadth of its terri-
torial sea up to the limit of 12 nautical miles meas-
ured from the applicable baseline.

This is the reference to the territorial sea; but
when we speak about the patrimonial sea, we make
it quite clear that this is a proposaI, that we have not
already given a green light to ail the states of the
area to extend national jurisdictions up to 200 miles.
In other words, in connection with the patrimonial
sea we have made only suggestions or better pro-
posals, as is clearly seen by the way it has been
drafted compared to the way in which the section I
just read on the territorial sea was drafted.

When we speak about the patrimonial sea in the
Santo Domingo Declaration, I quote:

The breadth of the zone should be the sub-
ject of an international agreement, preferably of
a worldwide scope. The whole of the area both
of the territorial sea and the patrimonial sea,
taking into account geographic circumstances,

should not exceed a maximum of 200 nautical
miles.

As you may notice, we do not add that in the
meantime all the states of the area are invited, or
are supposed to proceed now, ta extend their juris-
dictions to establish unilateral claims to this 200-
miles economic zone,

So I think this clarifies the question asked by our
colleague from Singapore.

Going to the second point he made on the con-
tinental shelf, I would like to say that I agree en-
tirely with him that some limit has to be established
for the continental shelf. Now that the international
community, or at least the United Nations, has de-
cided by the Declaration of Principles on the seabed
beyond national jurisdictions that there is such a
zone of international jurisdiction, there is no question
that the continental shelf has to have a limit. There
must be a limit between national and international
jurisdictions.

That is why we have proposed � and by "we" 1
mean Venezuela � that we try to replace the defini-
tion. of the 1958 Convention on the Continental
Shelf, which is quite imprecise, quite ambiguous in
its exploitability criterion, with another one which
will be more precise. We have suggested one cri-
terion that has been proposed by many distinguished
scholars and groups, institutions, that is the geo-
morphological criteriori.

Actually, there is a reference to this in the Santo
Domingo Declaration. In this declaration, after re-
affirming for the time being the language of the 1958
Convention on the Continental Shelf, and repeating
exactly what it says, that, I quote:

... the Continental Shelf includes the sea-
bed and sub-soil of the submarine areas adja-
cent to the coast but outside the area of the
territorial sea to a depth of 200 meters, or be-
yond that limit, to the depth of the superjacent
waters which permits exploitation of the natural
resources of said areas.

We go on from there, and in the next paragraph
we state the following:

In addition, the states participating in this
Conference consider that the Latin American
Delegations to the Committee on the Seabed
and Ocean Floor of the United Nations should
promote a study concerning the advisability and
timing for the establishment of precise outer
limits of the Continental Shelf, taking into ac-
count the outer limits of the continental rise.
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RFBAGLIATI: Having heard what Ambassador
Aguilar has already brilliantly explained about this
problem of the continental shelf, I would like briefiy
to also answer our colleague from Singapore.

The question here is that according to existing
law, not only conventional law as in the Geneva Con-
vention of 1958, but also according to international
customary law, there are sovereign rights aver the
continental shelf which states have already enjoyed
and at the present time enjoy, and that they are un-
likely to give up, as was pointed out by Mr. Oxman,
this marning.

Now, if it is a recognized principle that there is
an international area of the seabed and the sub-soil

thereof which is the common heritage of mankind, I
agree of course with my colleague from Singapore
that as a consequence we must talk about this and the
criterion of explaitability.

The proposals that have been made so far as to
reconciling the criterion of exploitability and the in-
ternational area of the seabed conceived as the com-
mon heritage of mankind were in two directions, and
I will try to summarize,

One that was mentioned this morning by Mr. Ox-
man is the so-called intermediate zone, and the other
one was made by several states and delegations who
are, in a sense, trying to compromise the exploitabil-
ity criteria with this well-known principle of the
common heritage.

Someone once told me that the easiest speech to
make is definitely not the one to an impatient wife
who smells alcohol on your breath when you get
home early at midnight, His theory is that you would
have no audience there. "Speak at a banquet," he
went on "and you' ll be among your peers. A full
stomach and good wine and your audience will ac-
cept anything!"

Well, I can hardly take comfort from that thesis
tonight. The food and good wine are in the stomachs
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This second one just mentioned by Ambassador
Aguilar, is to recognize those states that have sov-
ereignty out ta the outer limits of the continental
margin. In some cases, this is beyond 200 miles, so
this clarification and this particularization has to be
made.

Now, there are some other states which do not
have, geographically or geomorphologically speaking,
a wide or even a small continental shelf. We all know

the cases of the South and even North Pacific states,
which geographically speaking do not have a con-
siderable continental shelf. So for those states we

propose alternatively and complernentarily with this
other geomorphological criteria the criterion of the
200 miles.

The whole international compromise an the inter-
national seabed area, involving those states which
already enjoy rights over the continental shelf and
those others which do not have continental shelves in

a geographical sense, is to adopt a criterion which
is 200 miles, or beyond that if the continental shelf is
broader.

We think that this alternative criterion will meet

all requirements, both from states which have con-
tinenta! shelves, broad continental shelves, those
others who do not have them, and also the require-
ments of the well-known and recognized principle of
the common heritage of mankind of an interna-
tional area.

of highly articulate intellectuals � they do not stop
thinking rationa!ly until the characteristic conspiracy
between sleep and fatigue succeeds,

Seriously, I should like to express my profound
appreciation to Dr. Lewis Alexander, the Executive
Director, to Dr, Francis Christy, Jr., Program Chair-
man, and to all others who very kindly arranged my
invitation to Kingston today. I deeply regret my
inability to spend more time attempting ta make a
modest contribution to so vital a dialogue as this.
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It is a special privilege for one to be able to share
in this tremendous fellowship of a common desire
to work out satisfactory provisions for strengthening
the legal norms and institutions which enhance the
course of peace. The effort we are making, in vari-
ous fora, must demonstrate an irretrievable commit-
meat to the exploitation of the advent of new op-
portunities offered by the seas and ocean floor, to
build history's most significant bridge to the quality
of peace upon which man's survival on this planet
depends. The state of the world today makes it a
crucial one, We cannot afford to be indoient or com-

placent. The advancement of science and technology
not only challenges our capacity for intellectual
growth, but also threatens the very dignity and worth
of the human person on which is based man's funda-
mental right to freedom of choice of destiny. We
appear, as a generation, to be incapable of coping
with the rate of that advancement. Instead of ex-

clusively serving man by providing sustenance for
his wellbeing, science and technology now dictate
the rate of increase in the woes which threaten his
survival.

Culpability must be placed where it lies � with
raan himse]f. Our generation is perhaps better
equipped than any other in history to eradicate the
sorrows of the age and to establish lasting peace
across the globe. We have at our command the
means, in terms of both human and material re-
sources, to combat the nagging human, social, cul-
tural, economic and other problems of our time.
Disease and poverty continue to crippie aad to bring
untold misery to most of mankind. Belligerency
haunts the international community like a plague.
All around the globe there is a strong feeling of dis-
trust and bitterness, so strong you could almost
touch, The absence of active, armed aggression in
some parts gives the illusion of peace.

I recall the story of a maa who was arrested by a
police oflicer while exercising what he claimed was
part of his fundamental freedoms.

"What for' ?" the citizen deinanded.

"For disturbing the peace," the peace officer re-
plied.

The maa retorted, "The type of peace we have
these days disturbs me!"

The type of peace that exists in this period of
history is indeed disturbing. The concern expressed
in various forms within the human family is not a
sentimental one. It is my view that the most outstand-
ing documentation of that concern is the Charter of
the United Nations. More than that, it proceeds to
prescribe the materials for the positive aad con-
scious construction of peace.

The fate of the provisions of that universal docu-
ment demands a serious reappraisal of our concep-
tion of peace. It is clear today that we can no longer
afford to define it merely as the absence of war. We
can no longer find justification in talking about the
maintenance of peace when it is clear that we have
not in fact constructed that peace.

Read the Preamble and the first Chapter of the
UN Charter ia the morning and then turn to thc
news media for the information of current happen-
ings. What a deep gulf between the declared ideals
of this generation and the steps we take in their
purported pursuit of them. One is ]ed sometimes to
wonder if we have not begun to fulfill the frightening
aad lamentable prophecies which Shakespeare put
into the mouth of the character of Mark Antony:

Blood and destruction shall be so in use,
And dreadful objects so familiar
That raothers will but smile

When they behold their infants
Quartered with hands of war,
All pity choked with the custom of feH deeds...

Obviously, there is something drastically wrong.
A strong case exists, I submit, for a re-examination
of our sense of va!ues and sense of priorities as a
generation. In the first place it would appear to be
imperative that we redefine the concept of peace. In
doing so, the necessary research must be done into
the causes of its breach in contemporary times,
Their cure would thus be easier.

The second consideration is the injection of the
indispensable political will on the part of member
states to ensure that we do not establish laws and

institutions merely for the fun of it; that their defi-
ance will be met with adequate sanctions, Preaching
and goodwill alone have never been enough to induce
states to respect the rule of Iaw. Conditions must be
created, or must exist, in which states will be com-
pelled to do so. This is particularly so because of
the tender age of the contemporary international
community.

I shall confine my comments tonight to the first
of these two consideratioas because of its particular
relevance to the discussions at this conference.

It is ray opinion that we must read all the writings
on the wall, and also that we look far beyond our
times to recognize our responsibilities as a genera-
tion. I, of course, speak from the premise of our
joint declaratioa to save this and succeeding genera-
tions from the scourge of war.

In discussing the subject of "the needs aad inter-
ests of the developing countries," there appears to
be a tendency to attach a purely humanitarian char-
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aeter to the type of problems posed. This is unfor-
tunate.

In whatever context you examine the subject�
whether in that of revenue sharing or in that of
equipping their nationals in technology to partici-
pate actively in the exploitation of marine resources
� it does not call for charity. The question must be
treated objectively against the background of the
knowledge of elements that have been highly pro-
vocative of breaches to international peace. The
mere existence of a wide gap between the rich and
the poor nations has produced conditions conducive
to such breaches.

Whether we like it or not, we arc living in a new
age; an age in which all forms of isolationism have
become anachronistic. We are now bound together
in a common destiny. The fruits of science and tech-
nology have diminished vast distances, and we have
become involved in one another. It is undesirable

today for any state, or even groups of states, to ig-
nore the happenings in other lands. There is ample
evidence in modern times establishing the fact that
the plight of a small, otherwise insignificant, poor
nation in a remote corner of the globe could trigger
immeasurable disaster, both in military and economic
terms, for the rich and powerful nations. The contin-
ued poverty, insecurity and overall underdevelop-
ment of the young nations must necessarily threaten
even the rich nations themselves. No nation can

afford to isolate itself from global problems because
it finds no immediate threats to its interests.

Another aspect of that background relates to the
interdependence between developing states. There
is a clear chapter in history, which narrates the
growth of European economies. They have been
built on the natural resources of the young states.
The peoples of these young nations have also pro-
vided a tremendous market for the manufactured

goods of the developed world. At this stage in
time, the interdependence continues to exist. The
young nations need the technology of the developed
world and the latter, dehydrated of raw materials,
still need the natural resources of the young nations.

If I may venture to peep ahead, future genera-
tions of leaders from the developing world may well
look to this era for precedence. Undoubtedly, tech-
nology will develop in these nations. They are the
beneficiaries of huge untapped reservoirs of natural
resources. There is a danger for most of the so-called
developed states that the balance of power may be
reversed. Given the present attitudes within the de-
veloped world, the process of rise and fall of nations
is bound to continue to their detriment.

Another consideration that flows from this situa-

tion  which is relevant to the query on the basis for
priority treatment of needs and interests of the de-
veloping countries! is that the peoples of these na-
tions have for centuries been exploited. The benefits
of the exploitation of their God-given natural re-
sources have accrued to the developed nations. Is it
too much to ask that something of that benefit be
put back into these societies?

I mention this factor merely in answer to the
queries of the short-sighted politically motivated
school of thought.

The more important factor, I would submit, is
the basis which the Charter of the United Nations

provides, It recognizes a human family and proclaims
certain universally accepted norms. The realities of
our day call for inspired leadership, especially on
the part of the current rich and powerful nations, Un-
der the Charter principles, a11 member states have
undertaken or are under a duty to cooperate with one
another for the achievement of the lofty aims and
purposes.

It would appear to me, consequently, that from the
practical as well as the juridical standpoints, the
present "needs and interests" of the developing na-
tions constitute a body of international problems
which require international cooperation for their
resolution. These needs cannot be met through
purely humanitarian channels, The wider threats
they present to international peace and security call
for a far more productive program or strategy.

Too much lightmindedness is in evidence as these
problems are considered. Even with the serious-
minded, there is a tendency to pass judgment on the
development programs of the young nations on the
basis of foreign criteria. On my native continent,
Africa, for example, post-independence experience
has shown that it is disastrous to attempt to channel
growth in the image of European ideas and insti-
tutions. The path of development appears to be
wider and does not necessarily have industrialization
as the ultimate destination. We must be allowed to

define our needs in terms of our criteria, We in turn

should work out our priorities and design our de-
velopment on the basis of needs. It is only under
these circumstances that a fruitful cooperation will
be possible at the international level.

Having commented on my perspective of the sub-
ject of "the needs and interests of the developing
countries," I think that I ought briefly to touch
upon some aspects of our current deliberations in the
Seabed Committee. The debates on the international

regime have been long and difficult, It is di15cult
sometimes to draw the line between a wish and a

mature appraisal. I venture, however, to express
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the view that the international community wiH even-
tually be compelled to accept the proposal for a
strong international regime and an effective inter-
national machinery. At least that is my hope. The
trend exists for attempting to strengthen interna-
tional law through progressive development. The
pressure of the Third World for the strengthening
of international institutions wiH grudgingly be met
with an increasing acceptance. The present power
structure and the alignment of communities of
interest may make this irresistible.

The fixing of Hmits appears to be the greatest
difficulty at this stage. I believe, however, that the
masquerading problem is really the degree to which
the rich and powerful nations will accept the estab-
lishment of a new supra-national body over which
they will not have effective control. For the young
nations, the present exercise provides a first oppor-
tunity to arrest the alarming growth of an imbalance
in the power structure. Their economic and social
destinies have been conditioned by decisions taken
in capitals that have failed to demonstrate sufficient
concern for their interest.

The resultant battle appears to be between the
conservative rich and the liberal poor. While that
battle rages, time slips dangerously by. The advance-
ments in science and technology continue to increase
man's knowledge of the possibl~the impact of this
on subjectivity is enormous. Pressures are building
on both sides. The fate of our endeavors wiH depend
on the role of leaders with vision on both sides. The

community will need aH their devotion and resources.
Speaking purely for myself, I cannot help feeling

that it is unrealistic and a mistake for us to pursue
the Iine we have chosen for working out a compre-
hensive body of laws for the sea. We have chosen
to deaI with aH aspects of the question of the law
of the sea. There can be no question as to the wis-
dom of that decision in view of the uncertainties on

the identification of universally accepted rules of
customary international law. The 1958 Conventions
provide law only for those who recognize it. Various
claims must be negotiated.

My query relates to the method of work. I cannot
myself see an early end to the effort here if we insist
that the Preparatory Committee  or the enlarged
Seabed Committee! should not only prepare a list,
but that it should also present draft articles on aH
aspects of the outstanding problems before a pleni-
potentiary conference can be fruitfully held. I do not
query an exchange of views, The present Committee
is so large and consists of a vast majority of the
membership of the United Nations. I believe that
there would be a repeat performance if and when

the minority  one-third! is brought into the show
in a plenipotentiary conference. The actual debates
in the First Committee of the General Assembly is
proof positive.

If I may be aHowed to project my view, I would
propose that the Preparatory Committee speed up the
no-referendum adoption of an international regime
and an international machinery for the area; that it
adopts an agenda for the Conference on the law of
the seas in such form that no positions are preju-
diced; that an international Conference of plenipoten-
tiaries gets down to an early consideration of the
difficult questions involved in the law of the sea. I
favor an early commencement because of my con-
viction that the task of that proposed Conference
wiH be a long and arduous one. I can see no usefuI
purpose in dragging on the problem of an agenda in
a way that appears to open up substantial debates
on questions of substance prematurely. I do not
favor interim arrangements because they could be
prejudicial. The absence of political will on the part
of some nations hampers enthusiasm for that pro-
posal. The time spent in discussing interim measures
 and I would refrain in this context from including
the question of moratorium on exploitation! could
better be spent speeding up agreement on the defiai-
tive arrangements.

My views are a personal reaction to the interests
of the international community at this stage, They
cannot be popular with aH, especially with any of the
extreme positions, I think, however, that haste is
expedient, even if it must be tempered with caution.
Major problems like the grave threats to the human
environment cannot wait. Confrontation on the vital
questions relating to fishing are growing and may
end in hardening of positions or in new claims.
The explosive situation exists on all sides. If the
effort fails, I can see very Httie hope for arresting
the present course of beHigerency in history. Peace
is in jeopardy � and so is man's survival.

I believe that if a final document is adopted, it
will arrive as a package deal. It would be near im-
possible to contemplate a document in which agree-
ment has been reached on every single subject indi-
viduaHy. In the first place, it would take decades,
not merely years, to achieve. In the second place,
most of the early agreements may be overtaken by
events and developments by the time the final docu-
ment is adopted.

In closing, I wish to appeal strongly to the devel-
oped countries to demonstrate greater tolerance and
realism in the current effort. The element of national
interest is, as I see it, being over-stretched by some to
the detriment of the common ideal we have declared.
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It is largely in their hands that today lies the power to
dictate, in large measure, the course of history. The
declared dedication to the course of peace must be
accompanied by positive steps for its construction,
through the strengthening of the laws and institutions
of the international community.

We must all learn to die a little in order to preserve
our wellbeing in larger freedom. Both sides, devel-
oped and developing nations alike, must now aban-
don too many public statements from which retrac-
tion becomes diKcult. Let us launch a new era of

quiet diplomacy � listening to one another in the
corridors of negotiation and attempting to seek solu-
tions through understanding.

There is now widespread acceptance of the concept
of common heritage of mankind with regard to areas
or zones or regions beyond the declared national
jurisdiction of states. Let that provide a basis for

the achievement of agreement on the strength of
an effective international regime. Absolute sover-
eignty is now a dream of the past. Let us strengthen
the new community in which global strategies wHl
eradicate the curse of poverty, disease, all forms of
belligerency and human deprivation, It would enable
us together to face common threats of epidemics and
national and international disasters brought about
by natural forces which no one nation alone can face.
Let there be collective responsibility for the well-
being of man on this planet. Let us create institu-
tions and legal regimes that will foster cooperation
in the exploration of space, the exploration and ex-
ploitation of the oceans and the seabed; and most of
all, the promotion of peaceful and friendly relations
among peoples and among states. Let not this tide
pass us by, let it lead us to the fortune of peace�
lasting peace.
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Restrictions on Oceanic Research: an Anthropologist's View

H. Russell Bernard, West Virginia UniversitY, Morgantoivn

This paper discusses recent experience in the field
of cultural anthropology and how that experience
might relate ta restrictions on freedom of oceano-
graphic research.' My opinions and observations as
an anthropologist on the problems faced by ocean-
agraphers are, of course, personal. They are offered
in the spirit of interdisciplinary exchange,

In the community of sciences anthropologists have
been among the first to face a rather new ethical is-
sue, the responsibility of field scientists to clients who
possess data. The recognition of that responsibility
depends upon the acceptance of two axioms: �! we
all depend upon the data we collect for our careers,
our income, our prestige, our professional lives; and
�! data, i.e., information, is a commodity subject
to ownership. The first principle is a truisin. The
second is highly debatable. However, consider the
difference between the "bench scientist" and the

"field scientist" in this regard, When the lab scientist
creates data in the laboratory from non-human ele-
ments, he has virtually no responsibility to anyone
for the acquisition of that data. Since he creates its
existence in the first place, he owns it. But when

'Research and writing of this paper was carried out in
1972 while the author was Research Associate, Center for
Marine AfFairs, Scripps institution of Oceanography. The
Center was funded by the Ford Foundation and directed by
Warren Wooster. Grateful acknowledgement of support is
tendered.

we collect data in the field, as it comes in the natural
state, there is a good chance that someone else will
own the data. Heretofore, all field scientists, includ-

ing anthropologists, entomologists, geologists and
others, including oceanographers, have acted as if
data belonged to them by virtue af their discovery
of it. As the behavior of certain governments towards
ocean research by foreign scientists suggests, this
is no longer an unquestioned position, This, I sug-
gest, is the root issue in the current debate over free-
dom of access to coastal waters. It is an issue which,
in general, will become increasingly important to all
field sciences in the future. It is an issue of ethics
and of power to define ethics.

Oceanographers have been relatively free from
pressures to consider moral issues for at least four
reasons: �! lack of connection with economic co-
lonialism; �! lack of a forum for discussion of
moral questions; �! easy access to basic research
funds, and �! lack of challenge to their 'right of
research.' I would like to consider each of these

briefly and then move on to a discussion of indi-
vidual client-scientist responsibility.

1. In many countries � particularly in Latin Amer-
ica � American industries control huge sectors of the
economy. Corporate giants in the fields of produce,
oil, hard rock minerals, and other resources con.-
tinue to develop those resources and export their
profits to the United States. Over the years this has
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become a particularly sore point in Latin America
and has recently led to an exponential growth of
anti-U.S. sentiment. The results may be seen in the
expropriation of American companies in Cuba, Mex-
ico, Chile and other nations. The vanguard of eco-
nomic exploitation of resources has been science and
technology � the one to locate new sources of wealth,
the other to extract them. In some cases the scien-

tific exploration which led to economic exploitation
af natural resources was mission-oriented. In others

it was not. But from the point of view of a techno-
logically less advanced nation the results were the
same. Whether or not the basic research scientist

perceived his role in the economics of colonialism
is utterly beside the point to the colonized nation,

Until recently, oceanographers were probably not
perceived as the scientific vanguard of economic co-
lonialism. The deve]opment of technology for ex-
ploiting offshore ail has changed that. The race to
invent secure methods of harvesting manganese nod-
ules at great depths over a sustained period is no
doubt adding to the change. Oceanography is no
longer perceived as a discipline populated by in-
nocuous investigators of truth � if it ever was. It
might be a mistake to assume that previously ex-
ploited peoples are only now discovering science as
something to strike at. They' ve probably thought
about it for some time, while we took their silence
as tacit approval of our behavior and motives.

2. The field of oceanography is extraordinarily di-
verse, encompassing geology, physics, chemistry and
biology. Perhaps this is why no national professional
society has developed. It appears, in this country at
least, that moral issues in science require a national
forum for debate and this does not exist in oceanog-
raphy.

3. Under conditions of plenty, ethical debates
such as the responsibility of science seem not to
fiourish, I think a positive correlation could be dem-
onstrated between the concern of a discipline with
sociaI issues and the pressures brought by funding
institutions upon the discipline to justify itself.
Oceanographers have been peculiarly blessed with a
lack of such pressure. Even now, while many disci-
plines are experiencing drastic cutbacks in federal
funding, oceanography continues to receive excel-
lent support.

4. This brings us to the last, and most important
reason for oceanography's lack of involvement in
ethical problems. Until recently, no one questioned
the fundamental right of oceanographers to conduct
their scientific work where, and when, they deemed
appropriate, A belief in public service is a basic part
of the value structure of science. As I have shown

elsewhere, however, the definition of "public service"
varies. The public constituency that supports big,
expensive science  and at $5000/day for research
vessels, oceanography qualifies as "big science"!
sees "public service" science as problem oriented.
Scientists see "public service" science as "just plain,
good science," because the discovery of truth is "for
the common benefit of mankind,"s While oceanog-
raphy was conceived as no more than the search for
truth, the scientists' definition of public service was
adequate. Now that less developed nations see ocean-
ography as a possible input into economic growth
 theirs or a foreign nation's!, the scientific definition
of public service loses its adequacy as a basis for
support of science. Donald Price observed in 1965
"The simple assurance that science is bound to be
good for you is not likely to be adequate, especially
in view of the new potentialities for both good and
evil of the biological and social as well as the physical
sciences."' Price's prognostication of the interaction
pattern between laymen and scientists was for the
United States only. Imagine how the problem might
be compounded in the technologically less devel-
oped nations where people have never heard "science
benefits all mankind." The development of national-
ism and self-determination do not usually occur
under conditions where the evolution of species,
birth control, and mass education are taken for
granted as they are in this country. And this adds
further to the gulf between scientists and the lay

' It might be argued that scientists engage in many kinds
of public service science; some of these are more in harmony
than others, with the Iay definition of service in general. For
example, teaching may be considered a public service, espe-
cially since it is rewarded monetarily at a rate far below in-
dustry or government. Speaking at local service club meet-
ings  Lions, Moose, DAR, etc.! is also a public service.
Serving on national level advisory panels is probably consid-
ered the ideal forum of service both within and without the
academic scientific establishment. It should be kept in mind,
however, that service on a science advisory panel tends to be
the domain of elder scientists � and with good social as well
as scientific reason  see Bernard, 1972!. In addition, while
elder scholars may continue to receive merit raises for devo-
tion io this form of public service, younger scientists may
engage themselves in such service at their peril. For, in spite
of the academic establishment's statements to the contrary,
the publish-or-perish ethic is very much a part of current
university life, At this juncture, then, I refer specifically to
the conduct of science itself as a public service rather than
io other forms such service might take. Clearly, the lay def-
inition of "science in the public interest" is problem oriented.
Just as clearly the norms of science insist that the free ac-
cumulation of new knowledge about any part of the natural
universe is a service io mankind.

' Donald Price, The Scienrific Estate. Harvard University
Press, Cambridge, 1965, p. 4.



208 Contributed Papers

public where the definition of public service is con-
cerned.

Some assessors of the current state of science are

convinced that the gulf is narrowing, at least in the
United States. We read in the press that scientists
are "re-thinking their role in society," and "coming
to grips with their responsibility" to the public. I
cannot even hypothesize what the situation is like
in other disciplines, but I have a hunch it is not
very different from oceanography. The evidence fram
a recent study at SIO shows that the traditionaI sci-
entific definition of public service has not changed
very much, though many marine scientists are am-
bivalent about it. On a Q-sort test, 44% of the 26
Ph.D. oceanographers tested were clearly ambiva-
lent on the statement "compared to other sciences
oceanography has an excellent record with regard
to public service." Twenty-eight percent clearly
agreed and 12% disagreed with the statement, By
contrast, the stateinent "the best way to serve the
public good as a scientist is to da the best damn
science possible without worrying about whether
what you' re doing is 'useful' " drew strong support.
Sixty percent clearly supported the stafement, 16%
were negative and 16% were clearly ambivalent.

This, and corroborative ethnographic evidence,
convinces me that elite ocean scientists  those with
access to the kind of money required to do first-class
ocean science! are insulated from the vision of re-
sponsibility to a constituency now being advocated
by technologically less developed nations in their
demand for participation in ocean research. This
vision is not, strictly speaking, a scientific issue; it is
a moral one. It is not in the tradition of luxuries to

be concerned with such moral questions. It is safe
to say that far most of this century disciplines like
oceanography  and anthropology! were, indeed, lux-
uries, affordable by only the most technologically ad-
vanced and wealthy nations.  It is interesting to
note thaf 53 of the 80 Ph.D,'s surveyed, 65%, felt
that oceanography was not a luxury and should be
a matter of priority in less developed nations. An
even greater percentage of graduate students, 79%,
felt this way,!

Today, both oceanography and anthropology have
become acceptable vehicles for upward social mobil-
ity among middle-class youth. This is a more formal
way of describing the fact fhat high-school students
now put these disciplines into the hat from which they
will choose a career in college, rather than waiting
until graduate school to select these fields of study.
Disciplines such as ours are part of the intellectual
establishment. As practicing members of this estab-
lishment of powerful nations, we carry a certain

amount of power ourselves � especially when we
deal with people in nations less powerful than our
own,

Under these conditions of social inequality, the
fundamental right of the scientific elite to do re-
search is not likely to be seriously questioned, When
a British anthropologist went ta an African colony,
his right to do research among a people was unques-
fioned, When an American anthropologist went to
Mexico or to a U.S. Indian reservation to study a
group of people, his right to snoop and pry inta peo-
ples' lives was never questioned. If it was, the stock
answer was that "research benefits all mankind." It

would be grossly uncharitable to accuse all scientists
who relied an the "benefit-of-all-mankind" argu-
ment to justify their research of having been insin-
cere. After all, that argument is one of our most
precious tribal myths in science. Nevertheless, what
third world nations are now doing is putting that
myth on the line. They are, if my interpretation is
correct, telling us to examine it as a cornerstone of
our establishment and see whether or not it is really
just a way of protecting our own self-interests. We
are being asked to stop confusing personal aggran-
dizement with the interests of mankind or of some

particular state. It is very likely that world eco-
noinic progress would be retarded considerably if
all ocean science were to cease. But it would prob-
ably be dificult to demonstrate empiricaIIy that a
state or anyone, except oceanographers, is hurt or
deprived of much if a particular marine study is
not conducted

Given this situation, it should be assumed that
governments of previously powerless and still techno-
logicaHy underdeveloped nations will continue to
bring political pressure on international field scien-
tists. The form of that pressure for oceanography
has already been established: restriction of access
to coastal waters, where such waters are increasingly
defined as up ta 200 miles. That oceanographers are
concerned about this phenomenon is obvious from
the very fact that this study was commissioned. A
State Department study to determine the needs of
the marine science community is being conducted
by the Committee on International Ocean Affairs.4

How can freedom of access be assured? In the

course of interviewing dozens of marine scientists, I
heard a number of possible solutions ranging from
the use of gunboats to the creation of a treaty pro-
tecting ocean research. Many oceanographers fa-

' The study is under the direction of Dr. Conrad Cheek;
the results of the reasearch were aot available af the time
this paper was wriuea.
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vored "educating the less developed nations so they
can understand the benefits of ocean research for

ail mankind." It was never clear, however, who
should do the educating, except that it would prob-
ably not be marine scientists themselves, except in
the most passive ways. For example, most oceanog-
raphers interviewed were in favor of schoIarships to
support foreign graduate students in the United
States. They were not particularly concerned about
the "brain-drain" effect of such a scheme for knowl-

edge transfer from technologically developed to less
developed nations. They were mostly in accord with
having guest scholars from host countries aboard
their vessels; but they were not particularly anxious
to publish in host country journals, co-author papers
with host country colleagues, or allow host country
colleagues to join in the planning of expeditions, Ai-
most without exception, marine scientists rejected
outright the idea that they might personally devote
a year-or more of their time to teaching and research
in a foreign country. Still another recurrent theme
was that the U.S. State Department needed to press
more vigorously for expedition of coastal water per-
mission requests for oceanographers, The problem
with all these solutions, however, is that they look
outside oceanography for a locus of responsibHity.
If less powerful nations restrict ocean research, it' s
because they don't understand; or it's because the
State Department has not been diTigent in its pur-
suit of permissions; or it's because the various ocean-
oriented committees on the United Nations Commit-

tee have been derelict in their duty.
An alternative solution involves a change in the

conduct of oceanographers  not necessarily in ocean-
ography! rather than a change in the externalities
which threaten the discipline.

I suggest that oceanographers evaluate the possi-
bility of developing their own quid pro quos with the
foreign nations in whose water they work, At the
moment, smaller nations are making either of two
demands on marine science as a condition for free-

dom of access:  I! work on problems of national
interest; or �! develop full cooperation and partici-
pation for the host nation in the planning and con-
duct of basic research. There are at least two things
wrong with these demands:  I! applied, problem-
oriented research is not the only way for scientists
to pay their way in society. Good, basic research has
proven itself worthy of support  in terms of long-
range economic pay-off!. If scientists are forced to
couch all their research in terms of definable social,
political and economic problem solving, it is very
likely that science  i.e., the pursuit of knowledge!
will suffer greatly. Where a project chosen by an

American oceanographer happens to conform to
the current needs of a developing nation, so much
the better. Likewise, if the needs of a developing
nation present problems which are among those
a scientist would like to work on, the scientist
should make the obvious choice. There is no rea-
son to suppose, however, that any project chosen
by an oceanographer on criteria of scientific in-
terest will  or should be! of scientific interest to
his colleagues in a host country. There is no guaran-
tee he will have any colleagues there who can par-
ticipate in the study. �! The second thing wrong
with the demand that ocean scientists be responsive
in selection of research foci to the pressing needs of
foreign nations, is that there are no guarantees that
such science will not be used to further the dictatorial

use of established power in developing nations. There
is no reason to suppose that ruling oligarchies in
Latin America, for exarnpie, are morally upright
just because they make demands on foreign scien-
tists. The need to preserve an atmosphere in which
science can flourish, and the need for scientists to
be part of the negotiations that establish that at-
mosphere, suggest that scientists themselves might
take the initiative on the issue of quid pro quo.
There is then no reason why the training of an agri-
cultural engineer can't be the quid pro quo for re-
search in foreign waters. If a particular country
needs an agricultural engineer, it should be free to
ask for his training as the price of ocean research in
its waters, And if oceanography is as important to
our national scientific effort as the funding situatio~
intimates, ocean scientists should be free to negoti-
ate such deals, The logistics of arranging a barter
of this nature are difficult. Obviously, oceanographers
have no right to commit funds or disciplines other
than their own to anything. They must use their
prestige to convince U.S. government agencies that
the funding of quid pro quos is in everyone's best
interests, It is also obvious that the State Department
cannot be party to such activity if doing so were
equivalent to recognizing a country's right to control
science in waters beyond the l2 mile limit. The
legaiity of the 200 mile limit is still very much under
debate. This makes the problenr of quid pro quo
negotiation difficult, but not impossible.

The suggestion that field scientists themselves con-
sider the negotiation of a quid pro quo derives from
recent experience in my own field of cultural anthro-
pology. We have had to depend directly upon people
for our data and, ultimately, our careers. These
days it is extremely difficult to place an anthropology
student on an American Indian reservation, Through
the efforts of Vine Deioria  see his volume Custer
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Died for Y'our Sins! and others, American Indians
have become militantly against being studied for
the benefit of anthropologists. Native Americans
know the enormous benefit anthropologists have de-
rived from studies of their way of life; Ph.D. degrees,
university jobs, professional prestige, rank, tenure,
etc. We are now being told that we were derelict in
our human responsibility in past decades and that
this will no longer be tolerated. A tribal council
executive recently told one of my colleagues, "If
you want to spend $25,000 studying our problems,
then you'd better come up with $25,000 to do some-
thing about them, Otherwise, we just don't need
you around here."

The problem for us, then, is that we are beholden
to our data. An oceanographer has never had to
thank a current, or a fish, or a crack in the earth
for divulging its existence to him. What is occurring
now is that peop/e are placing themselves between
the oceanographer and his data. Whether or not
oceanographers or the Department of State recog-
nize the inherent right of people to do so, the politi-
cal power to deny freedom af access out to 200
miles is becoming a reality; and oceanographers, like
all field scientists, will become increasingly put upon
to reckon with this reality. Their data are now scruti-
nized by Third World peoples as being of possible
value to the continuing efforts of economic colonial-
ists. More startlingly, "academic colonialism" seems
to be emerging in the 1970s as a concept for forcing
the quid pro quo I mentioned earlier, Consider the
following example:

A colleague in sociology recently wanted to run
a survey of the Mexican American community in the
Northwest. When the Chicano intellectual community
in a nearby university found out, they demanded that
they be allowed to scrutinize the project, set inter-
viewing fees, etc. The sociologist responded that his
Ph.D. gave him the right to do research and he
would not be dictated to. The Chicano scholars

threatened to have the community systematically lie
to all the questionnaires and then expose the plot
in the professional journals if the sociologist dared
to publish the fraudulent results. The sociologist was
livid, but what could he do? I suppose he could
have studied white collar workers in a factory, but
he really wanted to study Mexican Americans, I hear

some oceanographers say that if Brazil inakes it too
difficult to study in her waters, they' ll just go else-
where, But that is hardly any solution to the problem.

It is not my intention to press any analogy between
anthropology and oceanography. I merely offer the
observation that we, in the field-oriented social sci-
ences, have learned that data are not just there for the
taking. It is a resource, subject to legal ownership.
Ownership of anything not previously considered
ownable is largely a political matter. It depends on
the power to stake and maintain a claim. When
Peru says it claims 200 miles of maritime sovereignty,
it is not just claiming the fish and minerals in those
waters, It is saying that the data concerning those
resources is also a natural resource, No one may
take it out without perinission. No one may use it
to exploit the tangible resources. And no one may
use it for personal gain without paying for the priv-
ilege. Whether or not a country has the right to lay
claim to 200 miles of ocean is a matter which will be
dealt with at the Law of the Sea negotiations. I sub-
mit that this is not the central issue of concern for
oceanographers. If Peru's claim to a territorial  or
patrimonial! sea is reduced to 12 miles ar 50 miles,
it is not likely to change the attitude toward elite sci-
entists from elite countries now spreading throughout
the Third World,

Oceanographers, and everyone else with a stake in
the sea, can make their interests known and felt in

the Law of the Sea negotiations. But oceanographers
can do more than that to protect their interests, no
matter what political turns those negotiations may
take. They can recognize that they have a responsi-
bility to a human constituency for how their data is
used. They can recognize the fact that data is subject
to national ownership until published. And they can
recognize their personal debts to foreign states for
the development of their scientific careers, Until
oceanographers recognize this last point and engage
in a collusion  not cofiision! strategy with coastal
states, they will be forced into an increasingly diffi-
cult adversary relationship. There is a non-quantifi-
able possibiiity that such a relationship will be to the
detriment of those countries that restrict research.

But it is a certainty that it will hurt oceanography.
In an adversary relationship then, the odds do not
look favorable for oceanography.
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Alternatives to Offshore Oil Drilling

Eugene Brooks, Attorney at Law, Plainview, 1Vew York

PETRQLEUM Usjs

Aside from damage to the oceans and coastlines
from oil blow outs, spillage and leakage, other per-
suasive reasons should induce a go-slow, conservative
attitude toward exploiting offshore oil.

1. The oil and natural gas is not needed immedi-
ately. There is no current oil shortage, and it is not
clear why, except for pecuniary reasons, a rush for
submerged oil must take place at this time if at all,

The United States has adequate oil reserves and is
still a leading producer of oil. The total of cumula-
tive oil production  produced, proved, provable re-
serves and future discoveries! is about 200 billion
barrels; estimates run from 145 to 590 billion bar-
rels ultimate oil,' About 90 billion barrels have al-

ready been produced,' leaving about 110 billion
barrels to be consumed, Deducting the 7 billion esti-
mated Atlantic shelf oil still leaves 103 billion barrels

of oil from U.S. sources alone, not counting Alaska's
estimated 10 billion barrels.

At the present rate of consumption proved reserves
are large enough to last to 2001 AD if we were
forced to rely on them only.s This could be stretched
because we now import 25 percent of our oil and will
continue to do so. The United States will probably
continue to have access to large petroleum deposits
from Venezuela, Malaysia, Indochina, Thailand.

The United States has proved reserves of 50 billion
barrels.4 It may add another 50 billion barrels to its
reserves, not counting Atlantic shelf pools.'

The United States consumed about 5.35 billion
barrels in 1970' of which about 3,5 biHion were pro-
duced domestica11y.' Demand is expected to rise to

'The National Petroleum Council says 130-170 billion
barrels. See Glenn, "Free World Energy Resources � Petro-
leum, Coal, Nuclear," page 14, Feb. 26, 1961 address to
AIMF, Continental Oil Co., N.Y.C.

"Hubbert, "Energy Resources," in National Science Foun-
dation: Resources and Man, W. H. Freeman Co., 1969, pp.
174-182.

' "The Economy, Energy and the Environment," Leg. Ref.
Service, Joint Econotnic Committee, U,S, Congress, 91st
Congress, 2nd Session, p. 47.

' Glenn, Supra, Note 1, pp. 12-13.
' fbid.. p, 14; Supra, Note 2, p. 182.
' Supra, Note 3.
' International Petroleum Encyclopedia 1971, p, 231.

about 6.5 billion for the year 1980, Thus our present
proved continental reserves are ten times present
demand and twenty times ultimate remaining pro-
duction, This is not to say that there wi]1 not be an
ultimate petroleum shortage. But since Interior De-
partment sources say that drilling could take place in
about 16 months, there is no lead time crisis. It may
be well to discover offshore oil but hold it in reserve

only.
2, The production of offshore Atlantic petroleum

may retard U.S. energy development by diluting
efforts to exploit and discover alternate energy
sources,

There is an ultimate petroleum shortage in that
population will rise and energy needs escalate geo-
metrically. By 1980 U.S. population may be 242
million~ and by 2000 AD estimates run from 300-
315 million.a Energy consumption in the U,S. has
increased in recent years at a rate of 5 percent per
year, four times faster than the increase in popula-
tion.m

The amount of oil discovered per foot of explora-
tory drilling has fallen from 276 barrels per foot be-
tween 1928 and 1938 to about 35 barrels per foot
despite intensive research. It is estimated that the
cycle of world oil production will end in about 100
years by 2075" with the same fate for natural gas."

Since petroleum is a scarce resource, should we
not �! conserve it for medical and petrochemical
uses and �! develop alternate energy resources which
will not require tearing up the seabed?

It should be borne in mind that not too much

petroleum is used for electric power, which is a sec-
ondary rather than a primary source of energy be-

'Chase Manhattan Bank, "Outlook for Energy in the
U.S," Oct. 1968, p. 7,

' U.S. Atomic Energy Commission, Why Fusion? June
1970, p. 263.

"Cook, "The Flow of Energy in an Industrial Society,"
Scientific Amer., Sept. 1971, pp. 135-144 at p. 137.

"Hubbert, "The Energy Resources of the Earth," Scien-
tific Amer., Sept, 1971 at p. 69.

"Supra, Note 2 at p. 190.
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cause it requires one of the primary raw materials to
create it.

Energy is directed to four main sectors: household
and commercial; industrial, transportation, and elec-
tric utilities.

Oil, and the natural gas associated with it, dom-
inate the transportation industry almost completely."
On the other hand, electric utilities, the fastest grow-
ing energy market, uses small amounts of oil, fuels
about 20 percent its needs with natural gas, almost
half with coal, and the balance with nuclear energy.
The nuclear energy portion which is now about three
percent will increase to 36 percent in 1980 at the ex-
pense of other sources.'" Natural gas, oil and coal di-
vide the household-commercial markets and indus-
trial market, with natural gas and oil leading coal, to
the exclusion of nuclear energy.

Petroleum products are used extensively for medi-
cal uses and petrochemicals  pIastics, synthetic fibers,
rubber, detergents, antifreeze and many other uses!.

Even if shifts in technology result in alI-electric
homes, electricity for space heating, industriaI proc-
esses, an electric automobile, and the shifting of elec-
tric production from fossil fuels to nuclear plants,
fossil fuels would still likely supply 40 percent of
U.S. energy requirements under present projections
by year 2000. What would be required to eliminate
petroleum would be other changes: the use of liquid
hydrogen as a fuel in aircraft and long range land
transport, for example."

Energy models have been imagined under which
little or no oil is accessary to fuel civilization. An
all-electric economy would meet total energy require-
ments, exclusive of raw materials uses, from utility
electricity with uranium U238 as the single source
fuel,'" Petrochemicals might be reconstituted from
waste materials by plasma chemistry synthesized
from hydrogen," or compounded from coal gasifica-
tion and oil shale.

ALTERNATE FOSSIL ENERGY SOURCES

COAL

Adequate supplies couId provide energy for about

r Srrpr.a, Note 8, p, 35,
' Ibid., p. 29.
"Jones, "Liquid Hydrogen as a Fuel for the Future,"

Srience trrtagazine, Ocn 22, 1971, p. 367.
"U.S. Dept. of Interior, Bureau of Mines I C8384, "An

Fnergy Model for the Uniied States," pp. 4449, and i24.
This model seems not to take account ot jet transport, which
operate on kerosene, bur this fuel snay be synthesized from
coal and shale oil.

' Arizona State University, "Reconstitu ion of Materials
wi h Plasma," July 2, l970.

400 years. Coal can be converted to oil on the basis
of about three barrels of liquid products per ton.
Coal can also be transformed to high octane gaso-
line. At present, technology does not permit conver-
sion of coal to gasoline to compete competitively
with naturally occurring petroleum,'"

OIL SHALE

Oil shale deposits are controlled 80 percent by the
federal government in the western United States. Oil
shale is solid petroleum deposit which decomposes
when heated, Shale oil can compete with crude oil
as refinery feed stock for petrochemicals, Western
sha]e contains about 480 billion barrels of economic
grade oil. President Nixon recently called for a pro-
gram to develop untapped shale reserves containing
about 600 billion barrels, a 150 year supply at cur-
rent consumption rates."

OIL FROM TAR SANDS

Sands and rocks impregnated with oil too heavy to
flow are located in Alberta, Canada, and contain 300-
400 billion barrels of oil, a century's supply at cur-
rent consumption rates. Open pit mining produces
crude oil. Consideration might be given to union be-
tween the United States and Canada as once con-
templated by the ArticIes of Confederation,s' This
would be no more a revolutionary happening than
China's admission to the United Nations.

ALTERNATE NON-FOSSIL ENERGY SOURCES

SOLAR ENERGY

Solar energy has been previously discounted as a
large-scale source of electric power, but may be the
ultimate resource, It requires a huge array of solar
cells, either ground based  a product of 100 rnega-
watts per square mile! in desert regions, or space
based. Sunlight on 14 percent of western desert re-
gions would provide 100 million megawatts, all the
power required between 1970 and 1990.s' A sug-
gested five-mile-square solar panel in space four
miles above earth complemented by a six-square-mile
antenna on earth, would produce 10,000 megawatts,

"Cardello & Sprow: "Future Fuels, Where From," Chem-
ical Engineering Progress, Feb, l 969, p. 64.

'" rsiea York Times, June 5, 197I, p, I, col. 3.
'" Articles of Corr ederation, Art. XI.
'-' Summers: 'The Conversion of Energy," Scientific

Amer�Sepb 197I, p. 157.
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WATER POWER

GEOTHERMAL ENERGY

WIND POWER

HYDROGEN

enough to power New York City." The ultimate cost
of 125 such power stations would be $70 billion.
Each station would be twice the cost of a nuclear

power plant, but there would be no fuel costs. Due
to competition with other fuels, solar energy may not
be presently feasible. All pollution except thermal
pollution would be eliminated.

Hydroelectric power translated into electric gen-
eration by this country's five plants represents an
installed capacity of 45 megawatts �8 percent! out
of a possible 161,000 megs derived from stream
flow records. This form of energy should be de-
veloped but it is very limited in quantity."

TIDAL PowER AND WAYE PQWER

Tidal power can last until tidal friction stops
the earth's rotating, but it is even more limited in
quantity than water power, providing about 100,000
megawatts. Utilities will need ten times that much to
meet the needs of 1990 AD.s'

Wind power is often overlooked. Like solar
energy, it is non-polluting. Wind energy per per-
pendicular square foot is about equal to sunlight on
a 24-hour basis. A propeller-drawn turbine would
convert the wind's energy into electricity.

Since wind is variable, the problem is one of stor-
age, to which technology has not yet provided a
solution. It has been suggested that a wind generator
would decompose water into hydrogen and oxygen,
which could be stored to use under pressure and re-
combined in a fuel cell to generate electricity on a
steady basis. Or the hydrogen could be burned in a
gas turbine to turn a conventional generator.ss Not
much has been written about wind power and cost
figures are not available.

Nuclear power cannot be used as a direct source
of power for vehicles or aircraft for reasons of weight
and safety, although it has proven feasible for sub-
marines.

=' Ibid.; see also Glaser: "Space Resources to Benefit
Earth," Arthur D, Little Co., 1970, Cambridge, Mass.

� Supra, Note 2, pp. 208-209.
"Supra, Note 21.

Ibid.

Liquid hydrogen would be drawn from rivers or
oceans, be electrolyzed into hydrogen and oxygen.
The hydrogen would be liquefied, transported, de-
livered as fuel, burned with oxygen in the air and re-
turned to the water systems as rain.

The cost of hydrogen as a fuel would be about
150 to 200 percent the present cost of gasoline per
calory; however the cost of gasoline will go up in the
future and hydrogen has an energy per unit weight
advantage of three over gasoline. "As a pollution-
free fuel it must be seriously considered as the logical
replacement for hydrocarbons in the 21st century".s"

The heat stored in earth to a depth of six miles is
equivalent to 900 trillion tons of coal. Volcanos, hot
springs and other thermal reservoirs can be tapped by
drilling and the steam can be used to drive conven-
tional steam power plants, Deep drilling in the
earth's mantle, if technologically and economically
passible, would provide as much future energy as
nuclear power."

With present methods, the U,S, has only about
10,000 megs of power from this source, only enough
to drive New York City.s"

NUCLEAR ENERGY � FISSION

Only fission nucler power plants now exist, based
on the instability of Uranium 235. One gram of
uranium is equal to the heat produced by 13.7 bar-
rels of crude oil,ss The heat from fissioning uranium
drives a turbine and electric generator.

Uranium 235 is in short supply constituting only
one part in 141 of natural uranium. Reserves on
hand, about 161,000 tons, would last 29 years if
used in "burner" reactors which consume most of

the U235. Additional "yellowcake" might be as
much as one million tons. But by 1980 the annual
use would reach 40,000 tons and would continue to
grow, Thus the life span of U235 would be about
50-100 years depending on the magnitude of use.

However, decomposing Uraniuin 235 can also be
used to produce plutonium, another fissionable fuel,
frotn U238 which coinposes 99,28 percent of ura-
nium oxide, in a "breeder" reactor. A "crash" pro-
gram underway since 1965 has been accelerated by

-" S«pru, Note 15 at p. 370,
'-" I.easing, "Power front the Earth's Heat," Fortune Maga-

zine, June 1969, p. 198,
'-'S«pru, Note 2, p, 218.

Ibid., p. 219.
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President Nhon � $27 million for fiscal 1972se as
cotnpared with $12 million in each prior year. A
breeder reactor could extend the life of natural ura-
nium for at least one thousand years,

NVCLEAR ENERGY � FUSION

In fusion reactors, hydrogen atoms fuse into he-
lium at temperatures of 30+ million degrees Fahr-
enheit, producing heat which may be used to produce
power. To date it has not proved possible to confine
the hydrogen gas  plasma!, magnetically, long enough
to reach controlled fusion. Another technique re-
cently suggested is ignition of the hydrogen with a
laser beam.s' Fusion reactors have been placed 30
years in the future at present developmental rates.ss

The favored theoretical method of producing fu-
sion, combining deuterium with tritium  both hydro-
gen isotopes! will significantly extend the time scale
for nuclear power, Though deuteriutn from seawater
is virtually limitless, the "easy" way of producing
tritium involves use of the metal lithium 6 of which

there exist about 675,000 metric tons. This amount
will supply as much energy as is obtained froin the
total of the world's initial supply of fossil fuel,"' One
source says that land-based lithium will last 48,000
years at current energy rates."'

Another fusion pathway is the deuterium reaction,
which is more difficult and slower, and takes place
at 100,000,000'F,s" A cubic meter of water contains

enough deuterium to produce the equivalent of 1500
barrels of fuel oil. Therefore this fuel supply is limit-
less, since one percent of deuterium in the oceans
would amount to 500,000 times the energy of the
world's initial supply of fossil fuels."

COST

Although the costs of developing oil shale and
nuclear fusion are high, the cost of driUing also rises
with water depth. In shallow waters the cost differ-
ence is small; in waters 600 feet deep total explora-

~White House, Message to Congress on Energy, June 4,
1971, p. 3.

"Lubin and Fraas, "Fusion by Laser," Scientific Amer.,
June 1971, pp. 21-33.

Rose, "Controlled Nuclear Fusion," %atus and Outlook,
Science Magazine, May 21, 1971, p. 806.

o Supra, Note 2, pp, 230-233,
Gough and Eastlund, "The Prospects of Fusion Power,"

Scientific Amer., Feb. 1971, p. 53.
Stokely, ¹w Wortd of the Atom, Ives, Washburn, Inc.,

N, Y., 1970 at p. 228.
~ Supra. Note 11. 61-7' at page 70.

tion and development costs may be twice that obtain-
ing at the base unit of 100 feet, and as much as five
times costly in waters 1000 feet deep. The develop-
ment costs of just one eight-pile platform in 400
feet of water was estimated in 1968 at $5 million,
and would rise to $8 million in 600 feet of water.
This is exclusive of operating costs and transporta-
tion costs.sr One is constantly toM by oil company
representatives that we are going ta pay more for
the energy we use. According to Dr. Glenn Seaborg,
former chairman of the Atomic Energy Commission,
breeder reactors in 1980 would produce energy at
a 5 percent lower cost than other competitive sources
of energy would produce at that time." A compre-
hensive analysis of cost factors of fuel development
is called for.

ECOLOGICAL FACTORS

The combustion of fossil fuels, no matter how
efficiently done, must always produce carbon di-
oxide. Its concentration in the atmosphere may in-
crease from the present 320 parts per million to 375
or 400 parts per million by the year 2000 AD but it
is not clear that this will create the "greenhouse
effect" raising the temperature of the earth,ss Rather,
an increase in particulate matter  dust content, also
called aerosol content! may trigger a temperature
decrease over the whole globe sufficient to trigger an
ice age.'"

More immediately dangerous, sulfur dioxide, car-
bon monoxide, and nitric oxide, are major atmos-
pheric offenders, emanating from the automobile
which depends on gasoline. These may also be
mutagenic hazards,4'

Nuclear fission produces damaging radioactive
isotopes as wastes which tnust be contained and
stored. The release of fission products, especially
tritium, which contaminates water, is one problem.
Another, most serious, is disposal of wastes from the
fuel reprocessing plants. If adequate extraction and
safeguard standards are maintained and disposal is
in deep salt formations, no firm danger is presented.

Fusion does not produce the same spectrum of
radioactive byproducts produced by fission, Never-

"National Petroleum Council, "Petroleutn Resources Vn-
der the Ocean Floor," 1969, p. SI.

~ White House Press Conference, June 4, 1971, p. 3.
~ Starr, "Energy and Power," Scientific Amer., Sept, 1971,

at p. 45. See also Science ivfagazine, July 5, 1971 at p. 138,
~ Science, July 9, 1971, pp. 138-141.
c Hickey, eAir Pollution," in Environment, Resources,

Pollution and Society, ed. by Wm. W. Murdoch, Sinauer
Associates, gtatnford, Conn., 1971, pp. 189-2IO at pp. 208-9.
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theless, the deuterium-lithium reaction results in
much radioactive tritium which may be lost from the
reactor unless better methods of containment are

invented.4'

Since the pollution products of fossil fuels are dif-
ferent in kind, studies comparing the quantitative
and qualitative effects of each, projected in the fu-
ture, would be helpful.

All steam power plants, fossil fuel or nuclear,
produce heat, and most electricity ends as heat. The
problem of waste heat may become critical by the
year 2000. Two systems of producing power without
steam generation are the fuel cell and a type of
fusion reactor that converts released particles di-
rectly to energy." Wind or solar power schemes
would add little heat load to the earth's biosphere. It
is pointed out that in about a century, at the present
rate of increase of electric power �0 x every 33
years!, the rate of heat release will almost equal the
wattage received from the sun per square foot.4'

PRESENT U.S. ENERGY POLICY

Present U.S, energy policy is found in the Presi-
dent's message of June 4, 197l, and will be im-
bedded in all subsequent annual budget provisions.
Without the position papers on which the President's
statement is based, one is unable to know the facts
and motives that led to the final product.

The U.S. energy policy is a transitional policy half-
way between fossil fuel and nuclear fission, between
oil and atom. With the exception of funding for a
liquid metal fast breeder reactor � a demonstration
model at that � no commitments to fundamental new
technologies have been made. Emphasis is placed on
cleaning present fuels and even expanding their uses.
Sulfur oxides are to be removed by stack gas clean-
ing. Emphasis is correctly placed on coal gasifica-
tion and liquification. Suitable mention has been
made of MHD techniques, underground electric
transmission and advanced reactor concepts. A refer-
ence to solar energy merely says that "we expect to
give greater attention to solar energy in the future,"
Oil shale development is off to a very slow start  a

"Cook, "ionizing Radiation," in Murdoch, Note 41, pp.
262-265,

'S«pra, Note 10, at p. 144.
"Snpro, Note 21, at pp. 159-160.

"head-lang rush toward development" is con-
demned!, an environmental impact statement is to
be prepared and reviewed, and then detailed planning
can take place, Geothermal energy will be expedited.

However, there is to be an immediate accelerated
program of new leases, not only in the Gulf of Mex-
ico "but also some other promising areas."

One questions whether only an additional $2 mil-
lion for fusion research and $27 million for breeder

research, which is only slightly more than a doubling
of prior annual funding, is sufficient in view of the
magnitude of future energy problems. A number of
scientists are reported to consider the additional fi-
nancing minimah4'

All the energy sources mentioned above are not
only alternatives to offshore petroleum but constitute
national fuel security, We are, in addition, being out-
stripped by Russia in the development of new atomic
reactors and even in fusion research."

U.S. power has been diluted by such natural
causes as the expansion of world population, growth
of new nations, and revival of older political centers.
U.S. prestige has been eroded by policy blunders
such as the Vietnam War and the recent violation of

GATT. This is shown by the loosening of our ties to
Europe, Southeast Asia and South America.

In such a situation we might well avoid undue
unilateral reliance on foreign petroleum sources,
Moreover, the growing Soviet submarine feet makes
it inadvisable to rely on domestic deep sea offshore
oil installations. It is essential to develop sources al-
ternate to offshore oil. If offshore oil is to be devel-

oped it might be better developed under multilateral
agreements as contemplated by certain proposals for
the exploration and exploitation of the seabed be-
yond the limits of national jurisdiction.4'

Since knowledge and technology are the sinews of
the future, alternate energy sources must be more
speedily investigated. Reliance on offshore petroleutn
retards this effort. There is some danger that we will
lose our leadership in new technologies because of
the "capital inertia of business and government."4"

"iVew York Times, July 7, 1971, p. 24, col 4.
"Ibid., Oct. 19, 1971; Ibid., March 11, 197 l, p. 30, col. 2.
"See UN Doc. A/AC.138/60, Aug. 26, 1971 and par-

ticularly the Latin American Working Paper A/AC, l38/49,
Aug. 4, 1971.

"Ixssing: New Ways to More Power with Less Pollu-
tion, Fort««e Magazine, Nov, 1970, p, 78 at 136.
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International Use of the Seabed

Edvard Harnbro, institute of Public and 1nternational Larv, University of Oslo

I should like to make two preliminary remarks.
The first is that I do not speak as an ambassador of
Norway. What I say should not be interpreted as
the oScial pronouncements of my government. I do
not even speak in the academic voice of an interna-
tional lawyer. I beg leave to address you as a person
who has spent most of his adult life in and around
the United Nations and who has devoted his time

and efforts to the development of international law
and international government. My bias is � and I
believe it to be natural and sound � my deep-felt be-
lief that we live in a period of world history when
it is the essential task of mankind to strengthen inter-
national solidarity, collaboration and organization�
even at the expense of unfettered sovereignty.

Furthermore I do not intend to speak about any
tcchnical details in the work we are pursuing to-
gether. We have among us experts who have a much
greater command of these problems than I bave
myself.

I would rather explore with you some long-term
perspectives of interest for the United Nations and
for the development of international law and organ-
ization.

When the question of the seabed and the ocean
floor exploded on the United Nations a very few
years ago  on the basis of the admirable efforts of the
ambassador of Malta, Dr. Arvid Pardo! new vistas
were opened up and great possibilities were seen for
fruitful collaboration in novel fields of potentially
very great importance for humanity.

President Johnson of the United States of America
stated in a declaration in the summer of 1966:

... Under no circumstances, we believe, must
we ever allow the prospects of rich harvest and
mineral wealth to create a new form of colonial

competition among the maritime nations. We
must be careful to avoid a race to grab and hold
the lands under the high seas, We must ensure
that the deep seas and the ocean bottoms are
and remain, the legacy of all human beings.

It is to be fervently hoped that the United States
policy will always be imbued with this enlightened
spirit.

For this is the essence of the problem. The riches
of the seabed must not be grabbed by nations in a
new race for material possessions. These potentially
vast new resources must be devoted to the benefit

of all of us, and most particularly of the poor and de-
veloping nations. They have most to hope from a
constructive approach, and most to fear from out-
moded patterns of behavior.

New riches seem all of a sudden to be available

to mankind. Some people would even say unlimited
riches, riches beyond the dreams of avarice. This
may be so, but we do not yet know when they will
be available � or to whom.

Furthermore we have not yet studied profoundly
enough what will be the effect of the exploitation of
such riches on the other natural resources of the
world, particularly on the economic position of cer-
tain countries which depend heavily on a single raw
material.

However, certain matters have been clarified dur-
ing the innumerable and often frustrating and at
times bitter and negative debates. First and foremost
it has been understood that we cannot look at the
seabed and the ocean floor as something apart and by
itself. It is realized, and must never be allowed to be
forgotten, that the seabed is intimately connected
with the territorial sea and with the continental shelf.

Furthermore, it is clear that the exploitation of the
sea and the seabed may exercise a profound influence
on the freedom of the seas. It leaps to the eye that
the whole complex of international law dealing with
the sea and what is in it and under it has a direct
bearing on the efforts to maintain peace and security.
It its also decisive for the future of fisheries and the
protection of the living resources of our planet. We
seem to have learned that all that is in the sea, under
the sea and on the sea must be viewed together as
one whole � as Ocean space.

Still the long and protracted debates in the Sea-
bed Committee and its subcommittees have shown a

great deal of disagreement and many possibilities of
conflict; so many in fact, that the surprising thing
is not that we have had difficulties in formulating a
set of principles but that we have got a declaration
at all.
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But, as you all know, a declaration was adopted
in 1970 as one of the positive results of the silver
jubilee session of the United Nations.

Some of the articles of this declaration are of great
importance. First of all it is now settled � I hope and
trust finally settled � in solemn words and in a most
authoritative way that the riches on and under the
seabed are the common heritage of mankind.

This is a new term in international law and met

with opposition from many quarters. Lawyers were
apt to say that the term had no strict legal signifl-
cance and was unknown in legal terminology. That is
probably true, but that is why it was deemed im-
portant to use it and to give it a new significance. It
is a new term and it denotes something new in inter-
national relations. It is also a term which speaks ta
the imagination of ordinary people like the term in
the Outer Space Treaty that astronauts are "envoys
of mankind."

I believe that terms such as these are of great sig-
nificance in international life just because they are
"loaded" terms, because they express a program and
an aspiration, They appeal directly to people and
convey an idea which no elaborate legal terminology
could ever do. They counteract the inherent danger
in international law of becoming so esoteric that
only the initiated few understand what it is all about.

But apart from this the term denotes a very im-
portant fact which is further elaborated in the next
article of the declaration, namely that the seabed
and what thereto appertains is not no man's land, is
not res nullius but res communis or res omnium. It

does not belong to nobody but to everybody. And
there is a real and significant difference in this,

If it had been res nullius it would have been there

for everybody to take and grab. This now is not the
case. Article 2 states that "The area shall not be

subject to appropriation by any means by States or
persons, natural or juridical, and no State shall claim
or exercise sovereignty or sovereign rights over any
part thereof."

The adoption of the declaration was a step in the
right direction, but still only a step. Real and serious
difficulties will be encountered when we try to move
from the pious platitudes of a declaration to the
hard realities of a treaty and the machinery to be set
up.

First of all we must draft a regime. Principles are
not enough. Exact terms in treaty language must be
worked out. States must assume definite obligations.
This will be difficult and may cause great debate and
passionate disagreements. It is clear that a seabed
regime is meaningless if we do not know to which
territories it shall apply. We must, therefore, agree

to new limits of the territorial sea and of the conti-

nental shelf. This cannot be put off indefinitely and
should not be obfuscated by loose language. The
rnatter is urgent. More and more states claim larger
and larger tracts of the ocean and demand greater
and greater extent of their continental shelves. This
creates vested interests which make it infinitely more
difficult to reach an agreement. States are � for un-
derstandable reasons � much more prepared to give
up what they have not got than what they think they
already possess.

This tendency to confiscate or occupy larger and
larger tracts of the ocean may tend to make the prin-
ciple of the freedom of the seas an illusion, which
would indeed be a very retrogressive step in interna-
tional law. On the other hand, one catinot ignore the
very real fear states who depend largely on income
from fisheries have that their livelihood may be de-
stroyed by modern and large fishing fieets from other
nations, It is eminently understandable that they
want to protect themselves against this danger; but
it is surely not by unilaterally fixed boundaries and
zones that the fisheries of the world are saved, but by
constructive common efforts to protect the stock and
prevent over-fishing. We must iiot permit the tragedy
of the blue whale to be repeated in regard to other
species.

The freedom of the seas has also been seriously
infringed upon by the atomic tests in the oceans.
Such tests have ignored the very serious dangers to
the ocean and all that is in it. They were, therefore,
even before the test ban treaty a violation of funda-
mental principles of international law.

The limited test ban treaty of 1963 has now made
it illegal to test atomic weapons under water and
thereby taken one step in the right direction.

Another important step is the treaty forbidding
the installation of weapons of inass destruction on the
seabed and the ocean floor.

In connection with this we must see the efforts to

keep radioactive waste out of the oceans. This has
fundamentally already been settled in the Conven-
tion on the High Seas of 1958 in Article 25. This
treaty also aimed at controlling pollution by oil.
The danger on this score is indeed very great, The
Torrey Canyon wreck of 1967 spilled oil over Eng-
lish and French coastal areas; the breakup of the
Ocean Eagle in Puerto Rican waters in 1968 and
the Santa Barbara offshore oil leak in 1969 underline

dramatically the continuous presence of oil spillage
threats, and death to marine and bird life. In 1968-
69, 1,721 oil spills in the United States of aver 100
barrels were reported.

Worldwide, the releases of acids from mine drain-
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«ge, watercraft wastes, and the potential of nuclear
accidents compound the problem. The price of water
pollution indeed includes death and lasting damage
to the inarine ecology. Just how extensive and endur-
ing are these results continues, however, to be the
subject of much professional opinion and too little
scientific analysis.

It is quite clear that the danger of pollution of the
seas grows with the extent of the exploration and
exploitation af the riches on and under the seabed.
Extraction of oil, dredging and mining will un-
doubtedly cause serious disturbance ta the ecosystem
of the oceans.

In a recent article in a leading periodical it is
stated:

Water polfution is, after all, critical because
it is a life-or-death issue. Consider the dedica-
tion to enormous ocean dumping as reported by
the Federal Council on Environmental Quality.
The Council estimated that, in l964, inore than
300,000 water-using factories in the United
States released over l 3 trillion gallons of waste
water, 22 billion pounds of orgaaic wastes and
18 billion pounds of suspended solids into the
country's waterways.'

The nations of the world must realize that the
dangers in this respect are not only real, but over-
whelmingly threatening, and 'that it is essential to
develop safeguards before the exploitation starts in
earnest. This is, of course � it should be superfiuous
to say it in the common interest of all nations,
small and big, rich and poor, industrial or develop-
ing. There is no opposition here, and we must be
careful not ta let the development syndrome harm
aur efforts in this respect.

New rules of international law are urgently called
for, but even this will not be enough. We also need
international collaboration in supervising and exe-
cuting the new rules. A regiine is not enough. We
must also have the machinery. Let me stress again
that on this point also there can be no confhct be-
tween the developing and the industrial countries.
We are all � literally � in the same boat. And it
might even be suggested that the developing coun-
tries are in a greater need for international machinery
than the rich nations.

If we do not have any effective organization we
risk, of course, that the nations which can exploit the
sea will do so at the detriment of the others. The na-
tions with the technological know-how and the finan-

' Victor Pettacio. 1972. tnrernational Law and Comparative
Law Quarterly, 21: 15.

cial means will get the lion's share. This means that
the rich will get richer and the poor, in comparison,
still poorer.

The greed of the rich combines with the improvi-
dence of the poor to block progress. Ta prevent this
we must work out both a regime and a machinery as
soon as possible. This is of paramount importance
to the poorer nations to protect their interests. They
cannot do this if they try to do it alone. They can da
it if an international machinery is set up, because
there they will have the necessary powt,r to assure
that the international organization will take their in-
terests into consideration. This shouM also be ad-
mitted by the richer nations if they are serious about
their desire ta bridge the gap between the rich and
poor nations. The organization � or authority as it
is generally called � must be set up in such a way
that the riches of the seabed and subsoil are vested in
the authority and that it is obliged to pay back the
larger part af the revenue, after administrative costs
are paid, to the developing nations either through the
UNDP or some other machinery.

If the riches of the seabed available to the author-

ity shouM be as substantial as is currently believed, it
might also be worthwhile to examine the possibility
of channelling some of it into the coffers of the United
Nations so that the Organization could be assured an
independent income and be liberated from the re-
curring financial crises.

If we should succeed in surmounting all the ob-
stacles in front of us in this new field of interna-

tional endeavor we might also vastly strengthen the
world organization.

We see indeed in the future several possibilities
for solving vital tasks through international coopera-
tion.

Ta some extent the treaties concerning Antarctica
and Outer Space have shown the way. Now two other
fields of enormous importance and very urgent con-
cern open up before us, namely the saving of the
human environment and the orderly development of
the seabed and the ocean floor.

These two tasks are critically importMtt and we
ought ta agree on some basic presumptions,

First of all it is evident that no kind af struggle
between rich and poor nations ought to hold us up.
The matter is tao important and toa urgent far that.
We must try to get rid of the prevalent development
syndrome and look realistically on problems touch-
ing on the interests of the poorer countries.

Secondly they both call for a kind of international
collaboration which cannot be built on outdated con-
ceptions of national sovereignty and independence.
The sovereignty complex must not be allowed to
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that it requires them to be exercised in a certain
way. But the right of entering into international
engagements is an attribute af State sovereignty.'

The Court declines to see in the conclusion of

any treaty by which a State undertakes to per-
form or refrain from performing a particular
act an abandonment of its sovereignty. No
doubt any convention creating an obligation of
this kind places a restriction upon the exercise
of the sovereign rights af the State, in the sense

The Politics of Marine Science: Crisis and Compromise

Richard Munier, Graduate School of International Studies, University of Denver

" p,c.I,J., ser. A, No. t, p. 25.

obstruct all efforts of constructive international col-
laboration.

The voice of the scholar and of the philosopher is
often raised in vain when policy is dictated by prac-
tical men and realists.

Statesmen and diplomats must have the fore-
sight and the imagination to find other methods than
hitherto. Again the twa treaties I have mentioned
may be of some help.

In the world of the twentieth century no frontal
attack on national sovereignty will avail. The Charter
is based on the sovereign equality of the Members.
But � and this is very important indeed � no rule pre-
vents the states from disposing of part of their free-
dom of action for the common good. The Permanent
Court of International Justice stated already in its
very first judgment:

Steeped in the traditions of apolitical science and
an the threshold of understanding key oceanic proc-
esses, the U.S, marine science community must to-
day confront increasingly grave threats to its previ-
ously unfettered freedom of research. These threats
arise in various quarters, but all appear destined to
converge at LOS-73. The external threat is com-
prised of Third World pressure for broadened coastal
state jurisdiction over adjacent waters, generally
coupled with proposals for international supervision
of research conducted ou the high seas. Domestically,
the U.S. ocean scientist faces a government willing
to compromise all other issues ta safeguard security

Where nations cannot solve their common prob-
lems singly they have to try concerted action. One
should nat ask whether this is compatible with na-
tional sovereignty, but rather ask what is necessary to
achieve and then investigate the means necessary for
that aim. On that basis it is generally � probably al-
ways � possible to find solutions, and on the basis
of that necessity one tries to make the international
agreements most suitable for the tasks in hand. The
solutions will then be the subject of international
treaties where states pool their sovereignties to fur-
ther common ends.

The choice before us is clear, Either we continue
the present day short-term policy, built on self-in-
terest and outdated concepts, to chaos and disaster,
or we try to base the future on enlightened and pro-
gressive understanding of the needs of the world.

lf we choose wrongly our successors will say that
our words and deeds were disastrous and disgraceful,
disastrous in consequences and disgraceful because
we should have known, and indeed did know, better,

interests, a purposive lack of access to policy-making
circles, and other perhaps better organized special
interests also willing to compromise scientific re-
search.

This paper is ati attempt to apply the perspective
of the social scientist to the problems of the oceano-
graphic sciences with a view to assessing current and
potential policy directions. Perhaps the insights de-
rived from the social sciences' long familiarity with
ideological constraints on research can be of some
utility in selecting rational responses to the impend-
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ing "irrational" constraints on marine science, Ac-
cordingly, the paper will first examine these research
restrictions from various angles, then discuss the ra-
tionale underlying them, and finally evaluate the
tactical position and policy options of developed-
nation scientific interests in relation to LOS-73.

RESEARCH RESTRICTIONS

At the outset, it is instructive to approach the pro-
posed restrictions on science from three directions:
source, form, and likely costs of these restrictions.

1. First, the motive force generating demands for
curtailing scientific freedom is the perception of po-
tentiaIIy exploitable ocean wealth by Third World
nations. These resources constitute a "common heri-

tage of mankind," they argue, and must be protected
from appropriation by the high-technoIogy and high-
capability "haves" of the world, Although the argu-
ment doesn't necessarily require full territorial sov-
ereignty over adjacent ocean spaces, the inevitable
relation of marine research to resource exploitation
does necessitate some coastal state control over pre-
viously unrestricted scientific research. Once knowl-
edge acquires political and economic value, then
access to inforination by better-equipped outsiders
must be curtailed.

Another equally central implication of the "com-
mon heritage of mankind" concept is that research
must be controlled throughout all ocean spaces. As
the freedom of the high seas comes under attack, so
also does its derivative, freedom of research. Hence,
coastal state jurisdiction would be complemented by
an international regime to govern research on the
high seas beyond national jurisdiction. Presumably
the LDC's  Less Developed Countries! will possess a
strong enough voice in this international regime that
their concerns will also be reilected in its policy and
rule-making procedures.

2. Restrictive policies such as those first expressed
in Article 5 8! of the Continental Shelf Convention
may be manifested in numerous ways, In general
terms, LDC demands include authorization and par-
ticipation by coastal states, supervisory powers, ac-
cess to raw data, and open, speedy publication of
results. On the practical level, restrictions currently
occur through: refusal of coastal state authorization;
debilitating preconditions, including participation,
access, and supervisory powers onerous enough to
deter research projects; refusal of logistical and port
facilities; opposition to proposed global data acquisi-
tion systems; and steering of research priorities to-
ward purely developmental projects.

3. That these tactics constitute serious obstacles

to oceanographic research requires little documenta-
tion, for the unity of oceanic systems necessitates re-
search oblivious to political boundaries. Circulation,
living resources migration, and ecological inter-
relationships simply become more difficult to under-
stand without access to crucial shelf regions.

Once beyond immediate research needs, however,
costs are more diflicult to measure. Despite the clear
disservice to the marine sciences, the costs ta LDC's
can only be estimated in very general terms, The
long-range negative economic or developmental im-
pact of such restrictions are frequently cited by ocean
scientists, yet these vague predictions are seldoin ac-
companied by rigorous economic proof. To date most
LDC's remain unconvinced.

RATIONALE UNDERLYING RESTRICTIONS

Given this situation, another point to consider is
the rationale behind restrictions on freedom of re-
search. The usual reasons given by LDC's far sub-
ordination of science to coastaI controls are three:
historical patterns of resource exploitation, past
abuses of scientific immunity, and the political con-
comitants of national independence. Likewise, envi-
ronmental protection and military security are inex-
tricably interwoven with all three categories above,
but for the sake of brevity they will be omitted from
the discussion here.

The general background factor most relevant to
restrictions on scientific research derives from the
historical context of resource exploitation, Stated
simply, the "have not's" feel they must zealously
guard present and potential resources against appro-
priation and usage solely for the benefit of the
"haves." In this respect, ocean scientists seem im-
plicitly to maintain one view of the relation between
the freedom of research and economic development,
while to most LDC leaders history reveals a rela-
tionship of a far different character. The analogy is
frequentIy made to research related to continental
extractive resources, which has benefitted most
LDC's but little, Such research instead tends to
benefit large corporations endowed with mobile capi-
tal and strong political backing in their dealings with
individual LDC's hard-pressed for cash and develop-
mental opportunities,' Hence, local exploitation of
local resources implies local scientific capabilities
and no concessions conferred on large outside in-
terests without an equitable quid pro quo.

' See Michael Tanzer, The Political Economy of Iniernu-
liona  Oil und tlute Underdeveloped Counlries. Boston, Beacon
Press. 1969.
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Secondly, with respect to maritime resources it is
difficult to deny that subterfuge and abuse have been
perpetrated by special interest groups under the guise
of purely scientific research. Fisheries research is
often geared to discovery of new grounds, which can
then be exploited by large distant water fleets. Some
technical assistance programs have comprised little
more than equipment sales ventures.s Likewise,
ocean scientists are the first to admit that the fun-

damental/applied distinction is extremely difficult to
maintain in marine research, so that open research
may in fact benefit external commercial or military
interests.s

While the individual scientist may entertain some
sympathy for the arguments sketched above, this
sympathy is sorely tried when he encounters the ir-
rationahty of "excessive nationalism," The difficulty
lies in accepting the "rationality" of constraints on
research flowing from the concepts of national in-
dependence and identity. As noted by Friedheim
and Kadane,' one essential aspect of national sov-
ereignty is control over territory, including adjacent
ocean spaces containing resources felt essential for
economic development. Self-reliance and independ-
ent development are critical values to former colo-
nies, thus the "common heritage" can be appropri-
ated by adjacent LDC's as a defense against those
who have already appropriated to their exclusive
use most of the world's wealth.

In marine science matters, LDC's generally appear
to be mired somewhere between the "nonscientific"

and "colonial science" stages of development.'" Most
ocean research is dominated by foreign institutions
and scientists, with local scientific communities not
large or afHuent enough for self-sustaining growth.
Research results may be open and public, but pri-
marily benefit developed nations which can evaluate
and utilize them. Without this capacity to utilize re-
search findings, scientific information is of little help
to the LDC's. The deinands for increased capabilities
through participation and technical assistance are
therefore closely related to the political imperatives

'National Academy of Sciences, Report of the Interna-
tional Marine Science A&airs Panel, 1nternationel hfarine
Science rf fi'airs. Washington, D.C., f972. Chapt. 6.

' "Scientists recognize that such a distinction has little real
meaning and is extremely difficult to make in practice."
Warren Wooster, "Pollution � Scientific Research," Proceed-
ingr, 6th Annual Conference, Law of the Sea Institute, Vni-
versity of Rhode Island, June, l971.

'Robert Freidheim and Joseph Kadane, "Ocean Science
in the UN Political Arena." Center for Naval Analyses,
Professional Paper f50, June, 1971.

'George Bassalia, "The Spread of Western Science." 156
Hackeround 611 � Mav 1967!,

of independent development. Given past history and
the present international context, then, restrictions
on research may be a very rational bargaining strat-
egy indeed.

POLICY OPTIONS

The present tactical position of U.S. scientists
anxious to preserve freedom of ocean research is
perhaps best described as precarious. The dual threat
posed by LDC demands and U.S. bargaining priori-
ties will very likely result in erosion or explicit in-
roads on this freedom in any forthcoming LOS agree-
ment. U.S, oceanographers thus appear to be caught
in a bind between their own research interests, Amer-
ican security interests, and LDC rejection of both.
Confronting the LDC's on these issues, marine sci-
entists are put in a position similar to that of U.S.
businessmen operating in politically sensitive areas
like the Soviet bloc or southern Africa � arguing the
non-political nature of politically controversial ac-
tivity.

Given these parameters, U.S. marine scientists are
presented with a limited number of options. These
are extracted here as ideal types, but it will be argued
that a realistic approach to the situation would re-
quire a combination of strategies and an ability to
work pragmatically within a given political context to
derive maximal benefits therefrom.

I. The first option for scientists would be to do
nothing, focusing instead on adjustment to the new
limitations on research. Even if LOS-73 results in

fragmentation or complete failure to agree, some
additional constraints are to be expected, for the con-
sensus is that a general expansion of territorial sea
claims outward to 200 miles would follow. The dif-

ficiilty here is obvious; inaction means capitulation
without salvaging reciprocal concessions.

2, The second option is to organize and fight, at-
tempting to build both national and transnational
coalitions, to gain access to policy-making processes,
and to utilize the limited resources available in de-

fending freedom of research. Yet political leverage
is inadequate and past efforts in this direction have
yielded few results. Marine scientists appear equally
impotent elsewhere, so the prospects for future suc-
cess are likewise dim.

3. Another somewhat different approach is to
exert pressure on the national and international levels
for a users' club approach. A convention concluded
under IOC auspices and subscribed to by the ad-
vanced nations represents one example here. Such
agreements could set precedent, provide a structure
for later accessions, and/or a model for future agree-
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ments. On the other hand, limitations on global re-
search projects would be unaffected in the short run,
for the LDC's are likely to remain aloof and sus-
picious. One variant of the strategy is to restrict re-
search to Northern Hemisphere waters where co-
operative arrangements can more easily be worked
out.

4. The last and mast challenging option is to ac-
cept a major rest.ructuring of relationships governing
research, attempting to cope by creating new ap-
proaches, programs, and institutions better suited to
the new political parameters. In other words, the
course of political wisdom may be to refrain from
posing the issue as one of opposition to or endorse-
ment of freedom of research. Instead, emphasis
might be placed upon building cooperative links per-
initting scientists maximum latitude within this new
context.

As outlined here, option 4 would appear to repre-
sent the optimal course of action. The limited politi-
cal resources of marine science are better devoted to
realistic compromises than to dogged insistence on
generally disfavored special interest group ideals.
As with distant water fleets and mineral extraction
firms, oceanographers must realize that entrance to
certain valued areas is now to be gained only at a
price. In short, the lack of leverage by scientific in-
terests requires acceptance of a new modus vivendi
entailing constraints on research and accession to
certain LDC demands. Scientists in the developed
nations should re-direct their energies toward pres-
suring their governments to mitigate the damages to
science resulting from the primacy of strategic con-
siderations,

The scientist is thus faced with an unenviable dual
task: to wring more funding out of reluctant govern-
ments, and to create new programs and institutional
structures better suited to fulfilling LDC conditions
on research. One example of steps to meet the latter
task is IOC Resolution VI/13 of 1969, which sug-
gested procedures to facilitate coastal state authoriza-
tion. Other examples are found in expanded edu-
cational, technical assistance, and joint research
programs. Bilateral agreements in the form of non-
governinental institutional links would be particularly
effective vehicles for expanded cooperative activity,
for independent research and educational institutions
are generally freer of political taint and more efficient
in administering individualized technical aid pro-
grains. e

'UNESCO. Bilateral institutional Links in Science and
7't rltttology. Science Policy Studies and Documents, III3.
Paris, 1969.

To meet the demands for accelerated diffusion of
knowledge and capabilities, two measures proposed
by John Knauss provide excellent beginnings: the
International Request Mode of research and a coastal
state representative on all research voyages.' Like-
wise, Knauss notes that developed nation scientists
may have to run the risks of research policy set by an
international regime, hoping to work in harmony
with that regime while in turn etnploying it to ligiti-
inize research in the exclusive zones,' As components
of a joint community effort, ocean-wide research
projects become part of the international commu-
nity's interest in developing its own common heri-
tage.

GOALS AND COMPROMISES

At this point the objection is commonly raised
that LDC pressure should not be allowed to confuse
two very difTerent goals, scientific progress and eco-
nomic development, Although scientific propaganda
often tends to equate the two, the primary goal of the
scientist must remain the former. Scientists are thus

ultimately forced to separate these two goals if basic
research is not to be totally subordinated to develop-
mental needs. Yet even justifying science on its own
merits has proved inadequate, for it will soon be
sacrificed to Superpower military necessity and Third
World economic necessity.

The question then arises as to which compromises
will permit maximum progress of science � the cumu-
lation of knowledge � while simultaneously fulfilling
the requirements of the altered political context. It
is here contended that the secondary objective of
scientists in marine affairs, developmentally oriented
research, to a great extent overlaps the primary goal
of scientific progress, rendering the necessary com-
promises less onerous than in other fields of science.
A rational use of the ocean consists of "that com-
bination of uses of the sea that permits optimal
benefits to the widest possible group of states and peo-
ple,"" In these terms, rational usage must occasion-
ally incorporate hard calculations of political ne-
cessity.

In conjunction with this line of argument, a num-
ber of other considerations are relevant here. First,

' John A, Knauss, "Freedom of Science in the 1973 LOS
Conference," International Marine Science Affairs Panel
Memorandum, 1972.

'John A. Knauss, "The Status of Scientific Research at
the 2nd Preparatory Conference for LOS-73." Report to the
Marine Technology Society, 18 Oct. 1971.

"National Academy of Sciences, op. cit. supra, note 2, at
p. 35.
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CONCLUSION

The Japanese Fisheries Paper � A Suggestion for the Rules of Protection

Shigent Oda, Professor of International Latv, Tohoku University

fulfillmen of LDC demands does not necessarily
signal a complete cessation of basic research, for the
primitive state of knowledge and vague fundamental/
applied boundary mean that even developmental
marine research will be closely related to more fun-
dainental questions.

Secondly, the temporal dimension is extremely im-
portant here, as the short- and long-term impacts of
the various policy options may be widely divergent.
If expanded and vigorously enforced coastal state
controls are applied, a short-run slowdown of basic
research seems likely, Even assuming attempts to
soften the blow, such a slowdown should be antici-
pated, for these ventures can be ineKcient, cumber-
some, and time-consuming.

In the long run, however, the goal of scientific
progress may be better served through compromises
based on upgrading LDC capabilities, To elaborate,
it is almost universally accepted that LDC's should
eventually acquire their own institutional capabilities
for independent marine research. Movement toward
that goal through expanded training and assistance
programs would in addition accomplish the follow-
ing: precedents and patterns for international co-
operative research; reduced suspicion and tangible
evidence of values deriving from ocean research; and
a more balanced scientific infrastructure capable of

In spite of the cordial invitation from the Institute,
I am prevented, to my great regret, from attending
the Seventh Annual Summer Conference and discuss-

ing the Japanese Fisheries Paper. Instead, I would
like to present this short note together with the draft
articles of the "Proposed Regime Concerning Fish-
eries on the High Seas." I collaborated with the Gov-
ernment of Japan in preparing the Japanese Fish-
eries Paper and introduced it at the 13th session of
the Asian-African Legal Consultative Committee
he]d in Lagos, Nigeria, January 1972, where I at-
tended as a deputy member of Japan for the Com-

effecting global projects through integration of local
and regional efforts. In short, steady movement along
a broad front is preferable to minimal progress and
further hostility.

In conclusion, the price to scientists on the verge
of quantum jumps in knowledge is steep, but it is a
necessary price whose long-range benefits may far
outweigh its immediate costs, The situation is neither
encouraging nor one of the scientist's making, but
he must utilize his energies creatively to salvage soine
acceptable arrangements for the conduct of marine
research.

The point here is that policies must be chosen
which both alleviate the impact of obstacles to re-
search in the short haul and simultaneously work
toward their ultimate removal. In the twilight zone
where politics and science overlap, non-science fac-
tors impinge upon the goal-setting and decision-
making arenas of organized science. Marine scientists
must recognize that the indivisibility of oceanic proc-
esses compel them also to contend with global poli-
tics and with peoples for whom science has long been
but one instrument in the arsenal of subjugation.

mittee. The meetings at Lagos were attended by the
members of 17 countries and by the observers from
some 13 countries in the Asian-African region.

Herewith I would like to explain briefiy the phi-
losophy and general outlines of the Japanese Fish-
eries Paper. However, the views expressed in this
note are not necessarily those of the Government of
Japan, and I personally am fully responsible to the
interpretation and opinions herein expressed.

If the freedom of fishing were to mean an unre-
stricted right to fish in the high seas, this laissez-faire
principle can no longer be held as sound and unten-
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able in this time and age, when the fishery resources
can no longer be regarded as inexhaustible in rela-
tion to man's capacity to fish. The need to regulate
fishing activities when and where a risk of over-
exploitation exists has now come to be recognized
by all nations. It would, therefore, be reasonable to
conclude that the freedom of fishing has already been
modified to that extent and that the general obliga-
tion of states to take, and to cooperate in the taking
of, necessary measures for the conservation of fishery
resources must be considered as already established
in the legal order of the high seas.

What the Japanese paper tries to achieve is de-
termination of an equitable balance between the
interests of coastal fisheries and those of distant-

water fisheries in the high seas areas. The overriding
consideration here is not to secure the monopolistic
enjoyment of the resources of the high seas only by
coastal states, at the expense of the interests of dis-
tant-water fishing states, or vice-versa, but to recon-
cile them in such a manner that those resources can

be utilized, as they should be, for the benefit of all
mankind, rationally and durably. An international so-
lution to accommodate confiicting interests between
coastal fisheries and distant-water fisheries is not easy
to find, and it must be submitted that the failure to
give an adequate and proper solution to this problem
has always been one of the reasons for a number of
states to resort to unilateral extension of jurisdiction
over what, under international law, is to be con-
sidered as part of the high seas, much to the con-
fusion in the legal order of the sea with which the
international community is confronted today. Con-
sequently, some international agreement on the na-
ture and extent of the right of coastal states with re-
spect to fishing in the high seas adjacent to their
territorial sea, is clearly in need. This must and can
be done by having due regard both for the special in-
terests of coastal states in their adjacent waters and
for the legitimate interests of distant-water fishing
states in those waters.

The content of the Japanese working paper is as
follows: First, as indicated in para.1.1, this regime
is intended to apply to fisheries on the high seas be-
yond the litnit of 12 miles, within which limit the
coastal state shall be entitled to exercise full juris-
diction in terms of either its territorial sea or fish-

ery zone.~

"Japan has maintained for the past century the policy of
the three-mile limit for the territorial sea. The Government
of Japan is now ready to agree to tz miles as the maximum
limit ot the territorial sea, provided that other problems di-
rectly related to it are satisfactorily solved by the broad
agreement of the international community.

Second, provisions in part III are laid down in the
recognition of the necessity of conserving marine liv-
ing resources from the danger of over-exploitation
and depletion, along the line similar to what is al-
ready provided for in the 1958 Geneva Convention
on Fishing and Conservation of the Living Resources
of the High Seas. The special status of coastal states
is recognized for conservation under para.3.4. This
special status of coastal states has two aspects: gen-
eral responsibilities to take necessary conservation
measures in cooperation with distant-water fishing
states, and certain corresponding rights to carry out
such responsibilities. Such status is derived first from
the general recognition that the relative proximity
enjoyed by coastal states with respect to fishery re-
sources in their adjacent waters enables them to have
a better knowledge of conditions of these resources
to which they have easy access, and secondly from
the fact that the relative proximity makes them par-
ticularly vulnerable to the productivity of these re-
sources on which their coastal fisheries must depend.
It must be pointed out in this connection that the
special status is conferred on coastal states not only
to safeguard the interests of their coastal fisherie
but to ensure the most effective and rational utiliza-

tion of fisher resources by all the states concerned.
Third, without admitting the extension of exclu-

sive zones of jurisdiction for fisheries purposes be-
yond the 12 mile limit, provisions are set forth for
certain preferential fishing rights for coastal states, to
which reference is made as the "rules of protection"
in part II. The "rules of protection" are intended to
recognize to coastal states certain specific advantages
for the purpose of preventing or mitigating the dis-
ruptive socio-economic efi'ects of free competition
on what might be termed as "infant" or "small-scale"
coastal fisheries which are unable to compete in high
seas fisheries on equal terms with distant-water fish-
ing boats of other states,

The preferential fishing right of coastal states will
operate in the following manner. In para.2.2, two
categories of coastal fisheries are intended to be cov-
ered by the "rules of protection." To the first cate-
gory belong the coastal fisheries of devefoping coastal
states. Such factors as shortage of capital, deficiencies
in technology, immobility or labor and inadequate
marketing systems etc., render the coastal fisheries of
developing countries inherently uncompetitive, re-
quiring special consideration. It is therefore proposed
that such fisheries be entitled to the "preferential
catch" to be defined in terms of the maxiinum annual

catch that is attainable on the basis of its fishing
capacity. In other words, a developing coastal state
will be assured of a preferential share in the alloca-
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tion of fishery resources according to its maximum
fishing capacity, not only as it is at present, but also
with some reasonable allowance for its future growth.
If, however, the existing capacity is already large
enough to enable the coastal fisheries to account for
a major portion  e.g. more than 50%! of the allow-
able catch of the stock of fish concerned, the prefer-
ential catch will be determined on the basis of the

existing capacity without taking into account the
possibility of its future expansion. This limitation on
the preferential catch is considered reasonable inas-
much as reconciliation of interests will have to be

made of coastal and distant-water fisheries.

As regards coastal states which are developed
countries, their coastal fisheries in general cannot be
considered infant industries which require special
protection, for such countries usually possess nec-
essary financial and technological means of making
internal adjustments, including the modernization of
their fishing fleets. In such cases, protection might en-
courage overinvestment in inefficient fishing indus-
tries, with a result of having to impose unjustifiable
sacrifices on the legitimate interests of distant-water
fishing states. It is for these reasons that the second
category of coastal fisheries with respect to which
protection under the regime will be applicable is
limited to what is termed here as "stnall-scale

coastal fisheries," which are by nature not amenable
to internal adjustments and therefore are extremely
vulnerable to coinpetition. Under the "rules of pro-
tection," such small-scale local fisheries of a devel-
oped coastal state will be entitled to the "preferential
catch" defined in terms of the minimum annual catch

required for their continued operation on the existing
scale.

The distinction between the two categories of
coastal fisheries is important and it remains in this
regard a difficult question of what is a "developing
coastal state" as distinct froin "developed coastal
state." It is however considered unwise to deal with

this question in abstract terms, partly because none
of the existing definitions of a developing country
is satisfactory and also because there seems to exist
a general understanding in the international corn-
munity on the meaning of the term, leaving only a
liinited number of countries in the "gray" area be-
tween developed and developing countries. If need
arises to decide the status of any of these countries
in the "gray" area in relation to the present "rules of
protection," it may be dealt with on a case-by-case
basis among the parties concerned.

Fourth, how are the measures to implement these
provisions relating to preferential catch determined?
The implementing measures will be determined, as

stated in para.2.3, by agreement among coastal states
and distant-water fishing states concerned, on the
basis of the proposals which coastal states will be
required to inake. That is to say, a coastal state
which wishes to claim its preferential catch will be
asked to demonstrate to the interested distant-water

fishing states: �! what its actual needs are; and �!
what specific measures are necessary to meet such
needs. If the parties concerned fail to reach agree-
ment on these two points within a reasonable period
 six months! they will have recourse to the procedure
for the settlement of dispute by arbitration under
para.4.2. This procedure, which is similar to the one
adopted by the Geneva Convention of l958 in its
articles 9-11, is essential to any general regime con-
cerning fisheries of the high seas if it is to be both
effective and equitable.

In parallel with initiating the procedures for arbi-
tration, the states concerned, each of the coastal
states and distant-water fishing states, shall adopt
interim measures until such time as the said proce-
dure is completed under para.4.1. The interim meas-
ures to be taken by both coastal states and distant-
water fishing states are as follows: each state shall
take necessary measures ta ensure that its catch of
the stock concerned will not exceed its average an-
nual catch of the preceding [five] year period. In
cases where particular fishing grounds, fishing gears
or fishing seasons are in dispute in connection with
the implementation measures for the preferential
catch of a coastal state, the distant-water fishing
states concerned shall adopt the latest proposal of the
coastal state with respect to the matter in dispute.
However, a distant-water fishing state is not obliged
to adopt the proposal of the coastal state if it would
seriously affect either its average annual catch of the
preceding five year period or its catch of some other
stock which it is substantially exploiting. ln such a
case, that distant-water fishing stat= shall take all
possible measures which it considers appropriate for
the protection of the coastal fisheries concerned, In
addition, the interest of coastal states is protected
against the abuse of the exercise by distant-water
fishing states of this privilege of being exempted from
the adoption of the proposal of the coastal state in
such a manner that the special commission may, at
the request of any of the parties or at its own initia-
tive, decide on provisional measures to be applied if
the commission deems it necessary. This procedure is
referred to in para.4.2 b!.

In the fifth place, a reference should be made of
the enforcement of regulatory measures under para,
4,3. Under this regime, no state or group of states has
the exclusive right to enforce regulatory measures
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Proposed Regime Concerning Fisheries on the High Seas

 Prepared by the Government of Japan!

PhRT I. GENERAL PRovlstoNs

2,1. Objective of preferential rights

adopted in connection with the preferential fishing
rights or the special status of coastal states. The
coastal states concerned have the right to control the
fishing activities of distant-water fishing states in
their adjacent waters, but they must accept joint con-
trol with distant-water fishing states which wish to
cooperate with the coastal states in the enforcement
of the regulatory measures. In other words, those
coastal states which are entitled to preferential fish-
ing rights may inspect or arrest vessels of distant-
water fishing states violating the regulatory measures
in their respective adjacent waters. The arrested ves-
sels shall be promptly delivered to the duly author-
ized officials of the flag states concerned.

In addition, each state shall inake it an offense for
its nationals to violate any regulatory measures
adopted pursuant to the present regime, so that na-
tionals violating the regulatory measures in force
shall be duly punished by the flag state concerned.
Having regard to the legal status of the high seas,
each state must reserve to itself criminal jurisdiction
over its vessels violating the regulatory measures
adopted under the present regime. Flag-state jurisdic-
tion, however, is often suspected by coastal states as
tantamOunt tO 1OOse enfOrcetnent. In order to secure

strict enforcement of regulatory measures and to re-
move the concern of coastal states, it is considered
neCeSSary tO establish rules aCCOrding to which any
violation will be duly punished by the flag state.

In the sixth place, the encouragement of coopera-

1.1. The present regime shall apply to fisheries on the
high seas beyond the limits of 12 miles, measured in
accordance with international law as embodied in the
relevant provisions of the Conventiott on the Territorial
Sea and the Contiguous Zone,

1.2. All States have the right for their nationals to en-
gage in fishing on the high seas, subject to the present
regime and to their existing treaty obligations.

tion with developing states is provided for in
para.4.4. for the promotion of the development of
fishing industries and domestic consumption and ex-
ports of fishery products of developing states, in-
cluding landlocked states, developed states shall
cooperate with developing states with every possible
means in such fields as survey of fishery resources,
expansion of fishing capacity, construction of storage
and processing facilities and improvements in rnar-
keting systems, etc.

Finally, it is doubtless that no practical and ami-
cable solution of international fisheries problems can
be possible without the furtherance and reinforce-
Inent of the network of internatiOnal arrangements
for the protection of coastal fisheries and the con-
servation of fishery resources, Coordination and
harmonization of measures can best be achieved

within the framework of regional fisheries commis-
sions established or to be established, and this is sug-
gested in para.4.5.

This is the outline of the working paper which the
Government of Japan has prepared on a possible
regime concerning fisheries on the high seas. This,
of course, is a suggestion, formulated with the hope
of Contributing to the ClarifiCation Of InOre important
aspects of the problems involved and with a firm
belief that the way indicated in this working paper is
a proper one of reconciling the interests of coastal
states and distant-water fishing states in the interna-
tional law of high seas fisheries.

1.3. The present regime shall not affect the rights and
obligations of States under the existing international
agreements relating to specific fisheries on the high seas.

PART II. PREFERENTIAL FISHING RIGHTS OF CohSTAL
STATES

To the extent consistent with the objective of conser-
vation, a coastal State may exercise the preferential
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fishing rights as set forth below for the purpose of ac-
cording adequate protection on an equitable basis to its
coastal fisheries engaged in fishing in the waters adjacent
to its territorial sea or fishery zone  hereinafter referred
to as "the adjacent waters"!.

2.2. Preferential catch

 I! In the case of a developing coastal State:
 a! The coastal State is entitled to the maximum

annual catch attainable on the basis of the fishing ca-
pacity of its coastal fisheries. Subject to the provision of
sub-paragraph  b! below, such factors as the size and
number of fishing vessels in operation, fishing gears
used, recent catch performance, and possible rates of
growth of future catch shall be taken into account in
determining the said maximum catch  hereinafter re-
ferred to as "preferential catch" !.

 b! In cases where the maximum annual catch
estimated solely on the basis of the existing fishing ca-
pacity of the coastal fisheries of a coastal State accounts
for a major portion of the allowable catch of the stock
of fish concerned, the preferential catch shall be de-
termined without regard to the possible expansion of the
fishing capacity of such coastal fisheries.

�! In the case of a non-developing coastal State:
 a! The coastal State is entitled to the minimum

annual catch required for the maintenance of its small-
scale coastal fisheries, Such factors as the size and num-
ber of fishing vessels in operation, fishing gears used, and
recent catch performance and fishing efforts of the
coastal State shall be taken into account in determining
the said minimum catch  hereinafter referred to also as
"the preferential catch" !. The interests of traditionally
established fisheries of non-coastal States shall also be
duly taken into account in determining the preferential
catch. In cases where the stock of fish concerned is in a
state of full utilization, the preferential catch shall not
exceed the average annual catch attained by the said
small-scale coastal fisheries during the preceding [five]
year period.

 b! The term "small-scale coastal fisheries" re-
ferred to in the preceding sub-paragraph means...'

�! The provisions of suh-paragraphs  I! and �!
above shall not apply to the fishing of highly migratory
stocks which may be exploited in extensive areas of the
high seas.

2.3. Implementation

 I! Measures to implement the provisions of para-
graph 2.2 shall be determined by agreement among the
coastal and nonwoastal States concerned with respect to
the individual stocks of fish on the basis of the proposals
made by the coastal States.

�! Catch allocation among the coastal and non-
coastal States concerned. including the preferential

' An appropriate definition of "smallwcale coastal
fisheries" is to be inserted.

catch, shall be made within the allowable catch of the
stock of fish subject to allocation if the allowable catch is
already estimated for conservation purposes.

�! In order to enable coastal States to utilize fully
their preferential catch, the coastal and non-coastal
States concerned shall agree on necessary supplementary
measures to be applicable to the non-coastal States.

�! In cases where the allowable catch is not avail-
able, the coastal and non-coastal States concerned shall
agree on necessary measures to enable the coastal State
to utilize fully its preferential catch, Such measures may
include arrangements to minimize interference with the
traditional fishing grounds and fishing gears used by
coastal fisheries of that coastal State,

�! In cases where nationals of two or more coastal
States which are entitled to the preferential catch under

paragraph 2.2 are engaged in fishing a common stock of
fish, no coastal State may invoke the provisions of Part
II with respect to such stock without the consent of the
other coastal States concerned.

�! The measures adopted in accordance with the
foregoing sub-paragraphs shall be consistent with the
obligations already assumed by any of the States con-
cerned for conservation purposes.

�! The measures adopted under this paragraph shall
be subject to review at such intervals as may be agreed
upon by the States concerned.

PART III. CoNSERVATION oF FISHERY RESOURCES

3.I. Objective of conservation measures

The objective of conservation measures is to achieve
the maximum sustainable yields of fishery resources and
thereby to secure a maximum supply of food and other
marine products.

3.2. Obligations to adopt conservation measures

 I! In cases where nationals of one State are exclu-
sively engaged in fishing a particular stock of fish, that
State shall adopt, when necessary, appropriate conserva-
tion measures consistent with the objective defined in
paragraph 3.1 and in accordance with the principles
set forth in paragraph 3.3.

�! In cases where nationals of two or more States
are engaged in fishing a particular stock of fish, these
States shall, at the request of any of them, negotiate and
conclude arrangements which will provide for appro-
priate conservation measures consistent with the objec-
tive defined in paragraph 3.1 and in accordance with the
principles set forth in paragraph 3.3.

�! In cases where conservation measures have al-
ready been adopted by States with respect to a particular
stock of fish which is exploited by nationals of such
States, a new-comer State shall adopt its own conserva-
tion measures which are no more lenient than the exist-
ing measures until new arrangements are concluded
among aII the States concerned. If the existing measures
include a catch limitation or some other regulations
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which do not allow natianals of the new-comer State to
engage in fishing the stock concerned, the States apply-
ing the existing measures shall immediately enter into
negotiation with the new-comer State for the purpose
of concluding new arrangements. Pending such arrange-
ments, nationals of the new-comer State shall not engage
in fishing the stock concerned.

3.3. Basic principles relating to conser vation measures

�! Conservation measures must be adopted on the
basis of the best evidence available. If the States con-
cerned cannot reach agreement on the assessment of the
conditions of the stock to which conservatian measures
are to be applied, they shall request an appropriate in-
ternational body or other impartial third party to under-
take the assessment. In order to obtain the fairest possi-
ble assessment of the stock conditions, the States con-
cerned shall co-operate in the establishment of regional
institutions for the survey and research concerning
fishery resources.

�! Except as specifically authorized under the pres-
ent regime, no conservation measure shall discriminate
in form or in fact fishermen of one State against those of
other States.

�! Conservation measures shall be determined, to
the extent possible, on the basis of the allowable catch to
be estimattxl with respect to the individual stocks of
fish. The foregoing principle shall not preclude conserva-
tion measures determined on some other bases in cases
where sufficient data are not available to estimate the
allowable catch with any reasonable degree of accuracy.

�! No State may be exempted from the obligations
to adopt conservation measures on the ground that
sufficient scientific findings are lacking.

�! Conservation measures to be adopted shall be
designed to minimize interference with the fishing activi-
ties relating to stocks of fish which are not the object of
such measures.

�! Conservation measures and the data on the basis
af which such measures are adopted shall be subject to
review at appropriate intervals.

3.4. Special status of coastal Stares

�! It is recognized that a coastal State has a special
status with respect to the conservation of fishery re-
sources in the adjacent waters, Such special status con-
sists of:

 a! the obligation af the coastal State to take nec-
essary measures, in co-aperation with non-coastal State,
with a view to maintaining the productivity af fishery
resources in the adjacent waters on an appropriate level
with effective utilization of such resources; and

 b! the rights provided for in sub-paragraphs �!
and �! below in order to enable the coastal State to
carry out effectivel the foregoing obligation.

�! A coastal Stare has the right to participate on an
equal footing in any survey for conservation purposes
concerning a stock or stocks of fish in the adjacent

waters, whether or not nationals of that coastal State are
engaged in fishing the particular stocks concerned. Non-
caastal States shall, at the request of the coastal State,
make available to the coastal State the findings of their
surveys and research concerning such stocks.

�! Except for such cases as specifically authorized
under Part IV, paragraphs 4.1 and 4.2, no conservation
measure may be adopted with respect to any stock of
fish without the consent of the coastal State nationals of
which are engaged in fishing the particular stock con-
cerned  or majority of the coastal States in cases where
there are twa or more such coastal States!.

�! The provisions of the foregoing sub-paragraphs
shall not apply to the fishing of highly migratory stocks
which may be substantially exploited outside the adjacent
waters.

3.5. Exemptions of coastal States from the application
of conservation measures

Notwithstanding the obligation under sub-paragraph
�! of paragraph 3.4, a coastal State may be exempted
from applying conservation measures in cases where the
effects of its catch on such measures are considered
negligible,

PhR'r IV. OTHER PRovisloNs

4.1, Interim Measures

If the States concerned have failed to reach agreement
within [six] months on measures cancerning preferential
catch under paragraph 2,2 or on arrangements concern-
ing conservation measures under paragraph 3.2, any
of the said States may initiate the procedure for the set-
tlement of disputes in paragraph 4,2, In such a case, the
States concerned shall adopt the interim measures set
forth below until such time as the said procedure is com-
pleted. Such interim rneasurcs shall in no way prejudice
the respective positions af the States concerned with
respect to the dispute in question.

 a! Each State shall take necessary measures to
ensure that its catch of the stock concerned will not
exceed on an annual basis its average annual catch of
the preceding [five] year period.

 b! In cases where particular fishing grounds, fish-
ing gears or fishing seasons are in dispute in connection
with the implementation measures for the preferential
catch of a coastal State, the non-coastal States concerned
shall, except under sub-paragraph  c! below. adopt the
latest proposal of the coastal State with respect to the
matter in dispute.

 c! A non-coastal State shall be exempted from the
application of the preceding sub-paragraph if the adop-
tion of the proposal of the coastal State would seriously
affect either its catch permitted under sub-paragrapb  a!
above or its catch of some other stock which it is sub-
stantially exploiting. In such a case, that non-coastal
State shall take all possible measures which it cansiders
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appropriate for the protection of the coastal fisheries
concerned.

 d! Each State shaH inform the special commission
established in accordance with paragraph 4.2 and all
other States concerned of the specific interim measures
it has taken in accordance with any of the preceding
sub-paragraphs.

4.2. Procedure for the settlement of disputes

Any dispute which inay arise between States under the
present regime shall be referred to a special commission
of five meinbers in accordance with the following pro-
cedure, unless the parties concerned agree to settle the
dispute by some other method provided for in Article
33 of the Chapter of the United Nations

 a! Not more than two members may be named
from among nationals of the parties, one each frotn
among nationals of the coastal and the non-coastal States
respectively.

 b! Decisions of the special cotnmission shall be by
majority vote and shaH be binding upon the parties.

 c! Tbe special commission shaH render its de-
cision within a period of six months from the time it is
constituted.

 d! Notwithstanding the interiin measures taken
by the parties under paragraph 4.1, tbe special commis-
sion may, at the request of any of the parties or at its
own initiative, decide on provisional measures to be
applied if the commission deems necessary. The coin-
mission shall render its final decision within a further
period of six months from its decision on such provi-
sional measures.

4,3, Enforcement of regulatory tneasures

 I! Right of control by coastal States
With respect to regulatory tneasures adopted pursuant

to the present regiine, those coastal States which are en-
titled to the preferential fishing rights and/or tbe spe-
cial status with respect to conservation have the right to
control the fishing activities in their respective adjacent

= Sub-paragraphs A, C and F of Article III, para-
graph 7 of the U.S. draft articles may also be adopted
for the purposes of the present regime,

waters. In the exercise of such right, tbe coastal States
may inspect vessels of non-coastal States, arrest vessels
of non-coastal States violating the regulatory measures.
The arrested vessels shaH be promptly delivered to the
duly authorized officials of the flag States concerned.
The coastal States may not refuse the participation of
non-coasta1 States in control, including boarding of
officials of non-coastal States on their patrol vessels at
the request of the latter States. Details of control meas-
ures shall be agreed upon among the parties concerned.

�! Jurisdiction
 a! Each State shaH make it an offence for its na-

tionals to violate any regulatory measure adopted pur-
suant to the present regime.

 b! Nationals of a vessel violating the regulatory
measures in force shall be duly punished by the flag
State concerned,

 c! Reports prepared by the officials of a coastal
State on the offence committed by a vessel of a non-
coastal State shall be fully respected by that non-coastal
State, which shall inform the coastal State of the action
taken or the reasons for not taking any action if that is
the case.

4.4, Co-operation with developing States

For the purpose of promoting the development of
fishing industries and the domestic consumption and
exports of fishery products of developing States, includ-
ing land-locked States, developed nonwoastal States shall
co-operate with developing States with every possible
means in such fields as survey of fishery resources, ex-
pansion of fishing capacity, construction of storage and
processing facilities and itnprovements in marketing
systems.

4,5. Regional fisheries commissions

Co-operation between coastal and non~oastal States
under the present regime shall be carried out, as far as
possible, through regional fisheries commissions, For this
purpose, the States concerned shall endeavour to
strengthen the existing commissions and shall co-operate
in establishing new commissions whenever desirable and
feasible.
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APPENDIX A: Declaration of Santo Domingo  June 9, 1972!

TERRITORIhL SEh CONTINENThL SHELF

PhTllIMONIhL SEh

INTERNhTIONAL SEhBED

HIGH SEhs

1. Sovereignty of state extends beyond land territory
and interior waters to area of sea adjacent its coast,
designated as territorial sea, including superadjacent air-
space as well as subadjacent seabed and subsoil.

2. Breadth of territorial sea and manner of its delimi-

tation should be subject of international accord, prefer-
ably of worldwide scope. Each state has in meanwhile
right to establish breadth of territorial sea up to limit of
twelve nautical miles measured from applicable baseline.

3. Ships of aII states, whether coastal or not, should
enjoy right of innocent passage through territorial sea,
in accordance with international law.

1. Coastal state has sovereign rights over renewable
and non-renewable natural resources, which are found
in waters, seabed, and subsoil of area adjacent to terri-
torial sea, called patrimonial sea.

2. Coastal state has duty to promote and right to
regulate conduct of scientific research within patrimonial
sea as well as right to adopt necessary measures to pre-
vent marine pollution and ensure its sovereignty over re-
sources of area.

3. The breadth of this zone should be subject of in-
ternational agreements preferably of worldwide scope.
Whole of area of both territorial sea and patrimonial
sea, taking into account geographic circumstances,
should not exceed maximum of 200 nautical miles.

4. Delimitation of this zone between two or more
states, should be carried out in accordance with peace-
ful procedures stipulated in charter of United Nations.

5. In this zone ships and aircraft of all states, whether
coastal or not, shoukl enjoy right of freedom of naviga-
tion and overfiight with no restrictions other than those
resulting from exercise by coastaI states of its rights
within area. Subject only to these limitations, there will
also be freedom for laying of submarine cables and
pipelines.

1. Coastal state exercises over continental shelf sov-
ereign rights for purpose of exploring it and exploiting
its natural resources.

2. Continental shelf includes seabed and subsoil of
submarine areas adjacent to coast, but outside area of
territorial sea, to a depth of 200 meters or, beyond that
limit, to where depth of superadjacent waters admits
exploitation of natural resources of said areas.

3. In addition, states participating in this conference
consider that Latin American delegations in COInmittee
on seabed and ocean fioor of United Nations should

promote a study concerning advisability and timing for
establishment of precise outer limits of continental shelf
taking into account outer limits of continental rise.

4. In that part of continental shelf covered by patri-
monial sea legal regime provided for this area shall
apply. With respect to part beyond patrimonial sea, re-
gime established for continental shelf by international
law shall apply.

l. Seabed and its resources, beyond patrimonial sea
and beyond continental shelf uot covered by former,
are common heritage of mankind, in accordance with
the declaration adopted by General Assembly of United
Nations in Resolution 2749  XXV! of December 17,
1970.

2. This area shall be subject to regime to be estab-
lished by international agreement, which should create
an international authority empowered to undertake all
activities in area, particularly exploration, exploitation,
protection of marine environment and scientific research,
either on its own, or through third parties, in manner
and under conditions that may be established by com-
mon agreement.

The waters situated beyond outer limits of patrimonial
sea constitute an international area designated as high
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seas, in which there exists freedom of navigation, of
overflight and of layiag submarine cables and pipelines.
Fishing in this zone should be neither unrestricted aor
indiscriminate and should be subject of adequate in-
ternational regulation, preferably of worldwide scope
and general acceptance.

MARINE POLLUTION

l. It is duty of every state to refrain from performing
acts which may pollute sea aad its seabed, either inside
or outside its respective jurisdictions,

2. International responsibility of physical or juridical
persons daraaging marine environment is recognized.
With regard to this matter drawing up of an interna-
tional agreement, preferably of worldwide scope, is de-
sirable.

REGIONAL COOPERATION

1. Recognizing need for countries in area to unite
their efforts and adapt a common policy vis a vis prob-
lems peculiar to Caribbean Sea relating mainly to sci-

entific research, pollution of marine environment, con-
servation, exploration, safeguarding and exploitation of
resources of the sea.

2. Decide ta hald periodic meetings, if possible once
a year, of senior governmental ogIcials, for purpase of
coordinating and harmonizing aational efForts and poli-
cies in all aspects of oceanic space with a view of en-
suring maximum utilizatioa of resources by all peoples
of region. The first meeting may be convoked by any of
states participating in this conference.

Finally, feelings of peace and respect for interna-
tional law which have always inspired the Latin Amer-
ican countries are hereby reafilrmed, It is within this
spirit of harmony and solidarity, and for strengthening
of norms of inter-American system, that principles of
this document shall be realized.

The preseat declaration shall be called, "Declaration
of Santo Domingo."

Done in Santo Domingo de Guzman, Dominican Re-
public, this ninth day of June oae thousand nine hun-
dred and seventy-two �972!, ia a single copy in the
English, French and Spanish Languages, each text be-
ing equally authentic.
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Law of the Sea: Needs and Interests of Developing Countries

June 26-29, 1972

Tuesday utorakag, June 27Monday morning, June 26

Concepts in Sharing of
Common Heritage Wealth

Tuesday afternoon, June 27Discussion Groups

Monday afternoon, June 26

Explanation

APPENDIX B: Conference Program

The General Needs and Interests of
Developing States

"Welcome"

Warner A. Baum, President, University of Rhode
Island

"Introductory Remarks"
Francis T. Christy, Jr,, Program Chairman, Re-
sources for the Future, Washington, D.C.

"Problems of Developing States and Their Effects on
Decisions on Law of the Sea"

Christopher W. Pinto, Legal Adviser, Ministry of
Defense and Foreign AIFairs, Sri Lanka

"Remarks"

Maureen Franssen, Scripps Institution of Oceanog-
raphy, La Jails, California

'The General Needs and Interests of Developing
States"

Jorge A, Vargas, National Council for Science and
Technology, Mexico City

"Remarks"

Edward A. Miles, Graduate School of International
Studies, University of Denver

Discussion

Seabed Mining Beyond the Limits of
National Jurisdiction

Chairman: J. Alan Beesley, Legal Adviser, Depart-
ment of Esternal A/airs, Ottawa
"Interim Practices and Policy for the Governing of
Seabed Mining Beyond the Limits of National Juris-
diction"

John G. Laylin, Attorney at Law, Washington, D.C.
"Some Problems in the Exploitation of Manganese
Nodules"

Orris C. Hertlndahl, Resources for the Future,
Washington, D.C.

"Remarks"

Sergio Thompson-Flores, First Secretary, Brazilian
Mission to the United Nations, New York

"Remarks"

Bension Varon, International Bank for Reconstruc-
tion and Development

Discussion

Chairman: Alvaro deSoto, Mission of Peru to the
United legations, ¹vr York

"The Seas: Heritage for the Few, or Hope for the
Many"
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Judith T. Kildow, Scripps Institution of Oceanog-
raphy, La Jolla, California

"Resources of the Sea: Towards Effective Participa-
tion in a Common Heritage"

Zuhayr Mikdashi, American University of Beirut
"Equitable Use and Sharing of the Common Heritage
of Mankind"

Ram P. Anand, School of International Studies,
Jawaharlal Nehru University, New Delhi

Discussion

Allocation and Exploitation of
Living Resources of the Sea

Wednesday morning, June 28

Chairman: Lowell Wakefield, Wakefield Fisheries,
Port Wakefield, Alaska
"Problems of Allocation as Applied to the Exploita-
tion of the Living Resources of the Sea"

Hiroshi Kasahara, Food and Agriculture Organiza-
tion of the United Nations, Rome

Discussion
"The Northwest Atlantic Fisheries"

William L. Sullivan, Jr., Assistant Coordinator of
Ocean Affairs, U.S, Department of State

"Alternative Legal and Economic Arrangements for
the Fishery of West Africa"

E. O. Bayagbona, Director, Federal Department of
Fisheries, Lagos, Nigeria

"Fisheries of the Indian Ocean: Economic Develop-
ment and International Management Issues"

Arlon R. Tussing, U.S. Senate Committee on In-
terior and Insular A8airs and Professor of Eco-
nomics, University of Alaska

Discussion

Proposed International Fishery Regimes and
the Accommodation of Major Interests

Wednesday afternoon, June 28

Chairman: Virgil 1Vorton, Professor of Resource Fco-
nornics, University of Rhode Island
"International Fishery Regimes and the Interests of
Coastal States"

Gunnar G. Schram, Acting Permanent Representa-
tive of Iceland to the United Nations

"International Fishery Regimes and the Interests of
Developing States"

Chao Hick Tin, State Counsel, Attorney-General' s
Chambers, Singapore

"Interests of Developing Distant-water Fisheries"

Jae-Seung Woo, Chungang University, Seoul,
Korea

"A View of a Distant-water Fishing State � Japan"
Takeo Iguchi, First Secretary, Permanent Mission
of Japan to the United Nations

Discussion

Major Positions, Problems and Viewpoints
Regarding the Needs and Interests of
Developing States

Thursday ruorning, June 29

Chairman; Richard Young, Attorney and Counsellor
at Law, Van Hornesville, Hew York
"The U.S. Position"

Bernard H. Oxman, Assistant Legal Adviser, U.S.
Department of State

"The Patrimonial Sea"

Andres Aguilar, Ambassador of Venezuela to the
United States

"The Legal Regime of Archipelagoes: Problems and
Issues"

Mochtar Kusumaatmadja, Padjadjaran University
Law School, Bandung, Indonesia

"Supplementary Remarks"
Mochtar Kusumaatmadja

Discussion

An Appreciation of the Conference
Discussion

Thursday afternoon, June 29

Chairman: William T. Burke, Professor of Law, Uni-
versity of Washington, Seattle
"Retnarks"

Chandler Morse, Professor Emeritus, Cornell Uni-
versity, Ithaca, New York

"Remarks"

H. Russell Bernard, Associate Professor of Anthro-
pology, West Virginia University, Morgantown

"Remarks"

Eduardo Ferrero, Professor of Law, Ponti5cia
Universidad Catolica del Peru, Lima

Discussion

Thursday evening, June 29

"Banquet Address"
Paul B. Engo, Permanent Mission of Cameroon to
the United Nations



234 A ppendices
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AKE, Charles, CDR, USN, Organization of Joint Chiefs
of Staff, Washington, D.C.

ALEXANDER, Lewis M., Director, Law of the Sea In-
stitute, University of Rhode Island, Kingston, Rhode
Island

ALLEN, Richard B., Executive Secretary, Atlantic Off-
shore Fish and Lobster Association, Narragansett,
Rhode Island

ANAND, Ram P., Dept, of International Law, Jawa-
harlal Nehru University, New Delhi, India

ANDERSON, Lee, Asst. Prof. of Economics and Ma-
rine Science, University of Miami, Coral Gables,
Florida

BACCAM, Dara, Bast-West Center, Honolulu, Hawaii
BACCAM, Khuyen, East-West Center, Honolulu, Ha-

WRlj

BARBER, Stephen, University of Miami, Coral Gables,
Florida

BARNETT, Arthur, Permanent Secretary, Ministry of
External Affairs, Nassau, Bahamas

BARTLETT, Jessie, Barrister Middle Temple, Washing-
ton, D.C.

BAYAGBONA, E, O., Director, Federal Fisheries De-
partment, Lagos, Nigeria

BEESLEY, John Alan, Bureau of Legal and Counsular
Affairs, Department of External Affairs, Ottawa, On-
tario, Canada

BELLO, Emmanuel, Columbia University School of
Law, New York, New York [Nigeria]

BERNARD, H. Russell, Assoc. Prof. of Anthropology,
West Virginia University, Morgantown, West Virginia

BERNFELD, Seymour S., American Metal Climax, Inc.
 AMAX!, Denver, Colorado

BERRYMAN, Matilene S., Prof. of Marine Science,
Washington Technical Institute, Washington, D.C.

BIGOMBE, S. T., Third Secretary, Uganda Mission to
the United Nations, New York, N.Y,

BLAKE, F. Gilman, Technical Assistant to the Director,
0%ce of Science and Technology, Executive Ofhce of
the President, Washington, D.C.

BOLAND, Kells M., Asst. for International Affairs/
Liaison, U,S. Naval Oceanographic OSce, Washing-
ton, D.C.

BOTZUM, Jack, Asst. Editor, Ocean Science 1Vews,
Washington, D.C.

BROWN, James, Editorial Board, The New York
Times, New York, N.Y.

BURKE, William T., College of Law, University of
Washington, Seattle, Washington

BURTON, Bess, Government Services, Washington,
D,C.

CACHO-SOUSA, Jaime, Secretary General, Permanent
Commission of the Southern Pacific, Quito, Ecuador

CAMERON, Francis X., Master of Marine Affairs Pro-
gram, University of Rhode Island, Kingston, Rhode
Island

CAMINOS, Hugo, Prof. of International Law, Univ. of
Buenos Aires; Ministry of Foreign Affairs, Buenos
Aires, Argentina

CARTER, W, G., CDR, Naval War College, Newport,
Rhode Island

CHAO Hick Tin, State Counsel, Attorney-General' s
Chambers, Singapore

CHENG, Tao, Assoc. Prof. of Political Science, Trenton
State College, Trenton, N.J.

CHRISTIANI, Alexander, Mission of Austria to the
United Nations, New York, N.Y.

CHRISTY, Francis T. Jr.. Resources for the Future,
Inc., Washington, D.C.

CLINGAN, Thomas A. Jr., School of Law, Universtty
of Miami, Coral GabIes, FIorida

COMITTA, Douglas, Ofnce af the Legal Advisor, State
Department, Washington, D.C.

CUNDICK, Ronald P., Capt�U,S. Army, Defense Ad-
visory Group on Law of the Sea, Washington, D.C.

DEBERGH, Jan P., Counselor, Belgian Mission to the
United Nations, New York, N.Y.

neCEGLIE, Gabriele, Mission of Italy to the United
Nations. New York. N.Y.



Appendicez 235

DnROCHER, Frederick, LCDR, USN JAGC, School of
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